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LOI GIOI THIEU

B6 ludt hinh sw da dwoc Quéc héi khod X, ky hop thir 6 théng qua ngay
21 thang 12 nam 1999, co hiéu luc thi hanh tu ngay 1 thang 7 nam 2000 (sau
ddy goi tat la BY ludt hinh su nam 1999). Pdy la Bé ludt hinh sw thay thé Bé
ludt hinh s ndam 1985 da dwoc siva doi, b6 sung bon lan vao cdc ngady 28-12-
1989, ngay 12-8-1991, ngay 22-12-1992 va ngay 10-5-1997.

Bo ludt hinh sy nam 1999 khong chi thé hién mot cach toan dién chinh
sdch hinh sw cua Pang va Nha nuoc ta trong giai doan hién nay, ma con la
cong cu sdc bén trong dau tranh phong va chéng téi pham, bdo dam quyén
lam chii cia nhdn ddn, bdo dam hiéu luc qudn 1y ciia Nha nude, gép phan
thuc hién cong cuoc doi mdéi, dcfy manh cong nghiép hod, hién dai hod dat
nuaoc.

So vé&i Bé ludt hinh sy nam 1985, Bé ludt hinh sw nam 1999 c¢é nhiéu
quy dinh méi vé téi pham va hinh phat. Do dé viéc hiéu va dp dung cdc quy
dinh ctia B ludt hinh sw vé tdi pham va hinh phat la mot van dé rat quan
trong. Ngay 17 thang 2 nam 2000, Thi tuéng chinh phii ra chi thi so
04/2000/CT-TTg vé viéc té chirc thi hanh B ludt hinh sw dd nhan manh:
"Céng tdc phé bién, tuyén truyén B ludt hinh sy phdi dwoc tién hanh sdu
réng trong cdn bg, cong chirc, vién chirc, chién sy thudc luc heong vii trang va
trong nhdn dan, lam cho moi nguoi nam dwoc ngi dung co ban cua Bo ludt,
nhdt la nhitng ndi dung méi dwoc sira doi bo sung dé nghiém chinh chdp
hanh".

Véi y nghia trén, tiép theo cuén “Binh ludn khoa hoc Bé ludt hinh su -
Phan cdc téi pham (Tdp VI)- Cdc ti xam pham trdt tw qudn Iy kinh té Nha
xudt ban Thanh phé H6 Chi Minh xudt ban tiép cuon “Binh lugn khoa hoc
Bé ludt hinh sw - Phén cdc toi pham (Tdp VII) - CAc tpi xdam pham cdc quy
dinh vé an toan giao thong”" ciia tic gia Pinh Van Qué - Thac sy Ludt hoc,
Phé chéanh toa Toa hinh sw Tod dn nhédn déan tdi cao, ngwoi di nhiéu ndm
nghién citu, giang day va cho céng bé nhiéu tac pham binh ludn khoa hoc vé
Bé ludt hinh si va ciing la nguoi truec tiép tham gia xét xir nhiéu vu dn vé cdc
t6i xdm pham cdc quy dinh vé an toan giao théng.

Duya vao cac quy dinh cua chuwong XIX B¢ ludt hinh su nam 1999, so
sanh voi cac quy dinh cua Bo ludt hinh su nam 19835, doi chiéu véi thuc tién
xét xir cdc vu dn xdm pham quy dinh vé an toan giao théng, tdc gia da gidi
thich mét cach khoa hoc vé cdc cdc toi pham ndy, dong thoi tic gid ciing néu
ra mét sé van dé can tié’p tuc hoan thién phap ludt hinh sy ¢ nuoc ta.

Xin tran trong gioi thiéu cung ban doc.

NHA XUAT BAN THANH PHO HO CHI MINH

! Tén goi cta cac toi pham nay do tac gia dat



MO DAU

Trong nhitng nim vira qua, mic duo Nha nuéc di co nhiéu bién phap
nham giam bdt cac vu tai nan giao thong, nhung tinh trang vi pham cac quy
dinh vé an toan giao thong van chwa thuyén giam, nhiéu vu tai nan giao théng
gdy hiu qua dic biét nghiém trong, 1am chét nhiéu nguoi, lam hu hong tai san
c6 gia tri hang trdm triéu dong. Van dé an toan giao thong van 1 van dé nong
bong trong tinh hinh hién nay. Cudc van dong lap lai trat tu an toan giao
thong dang la mdt trong nhitng nhiém trong tdm cua toan Dang, toan dan, cua
tat ca cac nganh cac cap.

Nguyén nhan cia tinh trang trén c¢6 nhiéu, nhung cha yéu 1a do y thuc
cta nhitng nguoi tham gia giao théng, mot phan do khong hiéu biét vé cac
quy dinh ctia Nha nudc vé an toan giao thong, mot phan do nguoi tham gia
giao thong biét nhung ¢ tinh vi pham. Viéc xtr 1y cac hanh vi vi pham chua
nghiém, nhiéu vuy tai nan giao thong 1& ra nguoi c6 hanh vi vi pham phai bi
truy ctru trach nhiém hinh sy nhung chi bi xtr phat hanh chinh hodc tuy c6 bi
truy ctru trach nhi¢m hinh sy nhung lai dugc ap dung hinh phat qua nhe, tham
chi cho huéng an treo khong ding, khong c6 tac dung gido duc va phong
ngura toi pham. Nguoc lai cling khong it trudng hop tai nan xdy ra 16i hoan
toan ctia nan nhan, nhung do khong danh gia dung cac tinh tiét ciia vu 4n nén
da truy ctru trach nhiém hinh sy ngudi giy tai nan ma ho khong c6 16i.

Céac quy dinh cta phap luat vé an toan giao thong ¢ nude ta tuong ddi
nhiéu, nhung chua déng bd, chua thanh mot hé théng hoan chinh, c6 linh vuc
da c6 luat nhu Luéat giao thong duong bd, Luat hang khong dan dung, nhung
¢6 linh vic méi chi c6 Nghi dinh nhu Nghi dinh sé 39/CP ngay 05 thang 7
nim 1996 cua Chinh phii vé bao dam trat tu, an toan giao thong dudng sat,
Nghi dinh s6 40/CP ngay 05 thang 7 nim 1996 ctia Chinh phi vé bao dam trat
tu, an toan giao théng duong thuy. Do yéu cau cta tinh hinh nén cac van ban
phap lut vé an toan giao thong, nhat 1 an toan giao thong dudng bo, ludn
dugc bd sung, stra chita nhung van chua dap Gmg yéu cau cta viée xtr 1y cac
hanh vi vi pham cac quy dinh vé an toan giao théng. Ngay 27-5-2004 tai Ky
hop thtr 5 Quédc hoi khoa XI, Qudc hdi lai thong qua Luat giao thong dudng
thuy noi dia thay thé cho Nghi dinh s 40/CP ngay 05 thang 7 nim 1996 cua
Chinh phil vé bao dam trat tu, an toan giao thong dudng thuy 1a mot budc
phat trién méi vé cong tac lap phap, nhim dap tmg yéu cau han ché téi murc
t6i thiéu nhitng thiét hai vé nguoi va tai san do cac hoat dong giao thong
duong thuy gy ra. Tuy nhién, Luét nay c6 hiéu luc tir ngay 1-1-2005, nén cac
hanh vi xam pham trat tu an toan giao thong duong thuy ndi dia xay ra trudc
ngay 1-1-2005 theo hudng khong cé 1gi cho nguoi pham tdi so vai Ludt giao
thong dudng thuy noi dia thi phai can ctr vao Nghi dinh 40/CP dé xac dinh.
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Bo luat hinh su nam 1985 chi ¢6 4 Piéu quy dinh cac t6i pham xam
pham an toan giao thong van tai, d6 1a cac Dicu 186, 187, 188 va 189 tuong
g voi bon t0i danh. Nay B6 luat hinh sy 1999 ¢6 17 Piéu twong tmg véi 17
t6i danh khac nhau quy dinh cac hanh vi vi pham cac quy dinh vé an toan giao
thong vé ting linh vuc riéng nhu: dudng bo, duong sit, dudong thuy va duong
hang khong. Céc tinh tiét 1a yéu t6 dinh tdi va yéu t6 dinh khung hinh phat c6
nhiéu diém méi, nhung lai chua dugc giai thich hudng dan cu thé, nén thyc
tién ap dung gip khong it truong hop c6 quan diém khac nhau giita cac co
quan tién hanh té tung khi x& 1y hanh vi vi pham cac quy dinh vé an toan giao
thong.

Véi y nghia trén, qua nghién ctru va qua thuc tién xét xtr , chiing toi s&
phan tich cac ddu hiéu ciia cac tdi xdm pham an toan giao thong quy dinh tai
chuong XIX B¢ luat hinh sy ndam 1999, giup ban doc, nhét 1a cac can bd lam
cong tac phap ly tham khdo.

PHAN THU NHAT
MOT SO PIEM MOI CUA CAC TOI
XAM PHAM CAC QUY PINH VE AN TOAN GIAO THONG
TRONG BQ LUAT HINH SU NAM 1999

Céc toi xdm pham cac quy dinh vé an toan giao théng dugc quy dinh
tai chuong XIX B¢ luat hinh sy nam 1999 gém cac to1 vi pham an toan giao
thong duong bo, dudng sat, duong thuy, dudng khong.

So véi chuong VIII Bo luat hinh sy ndm 1985 thi c4c tdé1 xdm pham cac
quy dinh vé an toan giao thong quy dinh tai Chuong XIX B luat hinh sy nim
1999 ¢6 nhimng diém stra d6i, bd sung sau:

- Chuong VIII B ludt hinh sy nim 1985 chi c6 4 Diéu (186, 187, 188,
189) quy dinh vé cac t0i xAm pham an toan giao théng, nay chuong XIX Bo
luat hinh su ndm 1999 ¢6 17 Diéu (202, 203, 204, 205, 208, 209, 210, 211,
212, 213, 214, 215, 216, 217, 218, 219, 220) quy dinh cac t0i xdm pham an
toan giao thong, voi 17 to1 danh tuong tng.

- Hau hét cac toi pham quy dinh tai chuong XIX B¢ luat hinh sy nam
1999 déu 1a toi pham duoc tach tur cac to1 da duoc quy dinh tai 4 diéu luat cua
chuong VIII B luat hinh su nam 1985, riéng t6i vi pham quy dinh vé duy tu,
stra chita, quan 1y cac cong trinh giao thong 13 t6i pham méi. Dbi voi toi to
chtrc dua xe trai phép va toi dua xe trai phép quy dinh tai Diéu 206 va Piéu
207 B6 luat hinh su, c6 ¥ kién cho rang d6 1a toi xdm pham cac quy dinh vé
an toan giao thong. Tuy nhién, cin ct vao hanh vi pham toi thi hanh vi to
chtrc dua xe trai phép va hanh vi dua xe trai phép trude day bi truy ctru trach
nhiém hinh sy vé toi gay rOi trat ty cong cong. Do do hai td1 pham nay khong
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phai 14 t6i xdm pham cac quy dinh vé an toan giao thong, ma 1a cac toi xam
pham trat ty cong cong.

- V& ciu tao, cac toi pham quy dinh tai chuong XIX B¢ luat hinh su
nam 1999 quy dinh nhiéu khung hinh phat hon so véi cac tdi vi pham cac quy
dinh vé an toan giao thong van tai & chuong VIII B luat hinh sy ndm 1985.

- Cac yéu t6 dinh t6i & mot so toi danh cling dugc stra ddi, bd sung theo
huéng phi hinh sy hoa mét sé hanh vi hodc quy dinh cac tinh tiét lam ranh
gidi dé phan biét hanh vi pham toi v6i hanh vi chua t6i mic 1a toi pham. Vi
du: Ngudi co hanh vi vi pham cac quy dinh vé an toan giao thong vén tai
trudc day quy dinh tai Piéu 186 B6 luat hinh sy nam 1985 chi quy dinh gay
thiét hai dén strc khoé cua ngudi khac, thi nay Diéu 202 B luat hinh sy nim
1999 quy dinh: “... gdy thiét hai nghiém trong cho sic khoé cua nguoi khac”
maoi1 phai chi trach nhiém hinh sy.

- Hau hét cac t6i pham déu dugc bd sung nhiéu tinh tiét 1a yéu t6 dinh
khung hinh phat.

- Hinh phat b6 sung d6i véi timg t6i pham, néu thay 1a can thiét duoc
quy dinh ngay trong cting mot diéu luat.

PHAN THU HAI
CAC TQI PHAM CU THE

1. TOI VI PHAM QUY PINH VE PIEU KHIEN PHUONG TIEN
GIAO THONG PUONG BQ

Pi¢u 202. Toi vi pham quy dinh vé diéu khién phwong tién giao
thong duwong b

1. Nguweoi ndao diéu khién phwong tién giao thong dwong bé ma vi pham
quy dinh vé an toan giao théng dwong bé gdy thiét hai cho tinh mang hodc
gay thiét hai nghlem trong cho suc khoé, tai san cua nguoi khdc, thi bi phat
tién tir nam triéu dong dén nam muwoi triéu dong, cdi tao khong giam giit dén
ba nam hodc phat tii tir sdu thang dén nam ndam.

2. Pham toi thudc mot trong cdc truong hop sau ddy, thi bi phat tu ti
ba nam dén mwoi ndm:

a) Khéng cé gidy phép hodc bang ldi xe theo quy dinh;

b) Trong khi say rwou hodc say do ding cdc chat kich thich manh khéc;

¢) Gay tai nan roi bo chay dé tron tranh trach nhiém hodc cé y khéng
ciru giup nguoi bi nan;

d) Khong chdp hanh hiéu lénh ciia nguoi dang lam nhiém vu diéu khién
hodc hwéng dan giao thong,

d) Gdy hdu qud rdt nghiém trong.
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3. Pham toi gay hdu qua dac biét nghiém trong thi bi phat tu tir bay
nam dén mwoi ldm ndam.

4. Vi pham quy dinh vé an toan giao théng dwong bé ma c¢é khd néing
thuec té dan dén héu qua dac biét nghiém trong néu khong dwoc ngan chan kip
thoi, thi bi phat cdi tao khéng giam gitt dén mot nam hodc phat tir tir ba thang
dén hai néam.

5. Nguwoi pham toi con co thé bi cam dam nhiém chirc vu, cam hanh
nghé hodc lam cong viéc nhat dinh tir mot nam dén nam nam.

Dinh Nghia: Vi pham quy dinh vé diéu khién phuong tién giao thong
duong bo 14 hanh vi vi pham quy dinh vé an toan giao thong trong khi diéu
khién cac phuong tién giao thong dudng bo gy thiét hai cho tinh mang hoic
gay thiét hai nghiém trong cho suc khoé, tai san ctia nguoi khac.

T6i vi pham quy dinh vé diéu khién phuong tién giao thong dudng bd
la t01 pham duogc tach tuir to1 vi pham quy dinh vé an toan giao thong van tai
quy dinh tai Diéu 186 B luat hinh sy nim 1985.

So v6i Diéu 186 Bo luat hinh sy nim 1985 thi Diéu 202 B luat hinh sy
nam 1999 c6 nhiéu sira doi, bd sung nhu:

Quy dinh cu thé hanh vi pham t6i 14 hanh vi vi pham quy dinh vé diéu
khién phuong tién giao thong duong bd chtr khong phai vi pham vé an toan
giao théng vén tai chung chung nhu Diéu 186 Bo luat hinh sy nam 1985;

Stra d6i tinh tiét gay thiét hai dén strc khoé thanh “gdy thiét hai nghiém
trong dén sirc khoé”;

B6 sung tinh tiét “khéng cé gidy phép ldi xe”, ngoai tinh tiét khéng co
bang 14i xe;

B6 sung tinh tiét “Khéng chdp hanh hiéu lénh cia ngwoi dang lam
nhiém vy diéu khién hodc hudng din giao théng” va tinh tiét “Gay hdu qud
rdt nghiém trong” 1a yéu t6 dinh khung hinh phat;

Bo6 sung hinh phat tién 1a hinh phat chinh d6i voi nguoi pham toi; ting
hinh phat cai tao khong giam gitr 1én t1 ba nam.

Hinh phat b6 sung dugc quy dinh trong cung diéu lut.

A. CAC DAU HIEU CO BAN CUA TOI PHAM

1. Cdc déu hi¢u thuéc vé chii thé ciia toi pham

Tuy khong phai 1a chu thé dic biét, nhung chi nhimg ngudi diéu khién
cac phuong tién giao thong dudng bo méi 1a chu thé cta tdi pham nay.

Khi x4c dinh chu thé cua toi pham nay can chu y: Nguoi diéu khién
phuong tién giao thong cling 1a nguoi tham gia giao thong, nhung nguoi tham
gia giao thong thi c6 thé khong phai 13 nguoi didu khién phuong tién giao
thong. Pay ciing 1a dau hiéu phan biét t6i pham nay véi cac toi vi pham an
toan giao thong khac.



Nguoi diéu khién phwong tién tham gia giao thong gdm nguoi diéu
khién xe co gidi, xe thd so, xe may chuyén ding tham gia giao thong duong
bo.

Nguoi tham gia giao thong duwong b gdm nguoi diéu khién, nguoi sir
dung phuong tién tham gia giao thong duong bd; ngudi diéu khién, dan dat
suc vat va nguoi di bo trén duong bo.

Pbi v6i nguoi tir du 14 tudi dén dudi 16 tudi khong phai chiu trach
nhiém hinh su vé toi pham nay, vi t6i pham nay 1a t6i pham duoc thuc hién do
v vy va khong c6 truong hop nao 1a toi dac biét nghiém trong.

2. Cdc ddu hiéu thuéc vé khdch thé ciia tji pham

Khach thé cua t6i pham nay 13 trat tu an toan giao thong dudong bo.

Péi tuong tac dong cua tdi pham nay 1a phuong tién giao thong dudng
bd bao gém: xe co gidi, xe thd so, xe may chuyén dung tham gia giao thong
dudng bd.

Hién nay, cac quy dinh vé trat tu an toan giao thong duogc quy dinh tai
Luat giao thong duong bd dugc Quéc hoi nudec Cong hoa xa hoi chu
nghia Viét Nam khoa X, ky hop thir 9 thong qua ngay 29 thang 6 nim 20012,
Pay ciing 1a can ctr dé x4c dinh hanh vi diéu khién cac phuong tién giao thong
duong bo da vi pham hay chua vi pham.

Trudce khi c6 Luat giao thong duong bo khi xir Iy hanh vi vi pham céc
quyét dinh hinh phat vé an toan giao thong duong bd duoc cin cir vao Piéu 18
trat ty an toan giao thong duong b va trat tu an toan giao thong do6 thi (Ban
hanh kém theo Nghi dinh 36/CP ngay 29/5/1995 ctua Chinh phu).

3. Cdc déu higu thuéc vé mdt khdch quan ciia toi pham

a. Hanh vi khach quan

Nguoi pham toi nay di ¢6 hanh vi vi pham cac quy dinh vé diéu khién
phuong tién giao thong duong bo.

Pé xac dinh hanh vi vi pham cac quy dinh vé diéu khién phuong tién
giao thong dudng b, trude hét phai xac dinh phuong tién giao thong dudng
bd bao gdm nhiing loai nao.

Trudc day, Piéu 186 B luat hinh sy nam 1985 quy dinh hanh vi vi
pham cac quy dinh vé an toan giao thong van tai, nén pham vi xac dinh hanh
vi vi pham rong hon, ké ca ngudi khong diéu khién phuong tién giao thong
cling vi pham, nay toi pham nay chi quy dinh hanh vi vi pham cac quy dinh vé
diéu khién phuong tién giao théng duong bd nén pham vi xac dinh hanh vi vi
pham c6 hep hon.

Vi pham céc quy dinh vé diéu khién phuong tién giao thong duong bod
1a khong chap hanh hodc chdp hanh khong day du cac quy dinh an toan giao
thong duong bd. Vi du: Xe xin vuogt chi duge vuot khi khong ¢é chudng ngai
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vat phia trudc, khong c6 xe chay nguoc chiéu trong doan dudng dinh vuot, xe
chay trude khong c6 tin hiéu vuot xe khac va di tranh vé bén phai ( khoan 2
Diéu 14 Luat giao thong duong bd ).

Nhu vdy, viéc xac dinh hanh vi vi pham céc quy dinh vé diéu khién
phuong ti¢n giao thong duodng by khong chi can cur vao cac quy dinh ctia Bo
luat hinh sy ma phai can ctt vao cac quy dinh tai Luat giao thong duong bd va
cac van ban hudng dan cua cac co quan co thim quyén.

Pé kip thoi dap tng tinh hinh xét xir cac vu tai nan giao thong duong
bd dbi v4i hanh vi diéu khién phuong tién giao thong duong bo Hoi dong
tham phan Toa 4n nhan dan t6i cao ra Nghi quyét s 02/2003/NQ-HDTP ngay
17-4-2003, nhung ciing chi huéng dan truong hop gay thiét hai cho tinh mang
hodc gay thi¢t hai nghiém trong cho strc khoé, tai san ctia nguoi khac; gay hau
qua nghiém trong, rat nghiém trong hodc dic biét nghiém trong do hanh vi
diéu khién phuong tién giao thong duong bd gay ra.

b. Hau qua

Hau qua 1a dau hiéu bat budc cua cau thanh toi pham nay. Néu hanh vi
vi pham cac quy dinh vé diéu khién phuong tién giao thong duong bo ma
chua gay ra thi¢t hai cho tinh mang hodc gay thiét hai nghiém trong cho strc
khoé, tai san cta nguoi khac thi chua cau thanh tdi pham, trir trudng hop quy
dinh tai khodn 4 cla diéu luat.

Thiét hai cho tinh mang 14 1am ngudi khac bi chét;

Thiét hai nghiém trong cho strc khoé hoac tai san cua nguoi khac coi la
lam cho nguoi khac bi thuong nang hodc lam cho tai san cua nguoi khéac bi
mat mat hu hong nang.

Hién nay theo hudng dan tai Nghi quyét sé 02/2003/NQ-HDTP ngay
17-4-2003 ctia Hoi dong Tham phan Toa an nhan dan tbi cao (sau day goi tat
1a Nghi quyét 02/2003/ NQ-HPTP) thi duoc coi 1 gay thiét hai nghiém trong
cho strc khoé¢ hoac tai san ctia nguoi khac néu thudc mot trong cac truong hop
sau day:

- Gady ton hai cho sitc khoé ciia mét dén hai nguoi véi ty 1é thuwong tdt
ciia moi nguwoi tir 31% tré 1én;

- Gdy tén hai cho sitc khoé ciia nhiéu ngwoi véi ty 1é thuong tdt cia
moi nguwoi dwdi 31%, nhung tong ty 1é thwong tdt ciia tat cd nhitng nguoi nay
tir 41% dén 100%;

- Gady ton hai cho sirc khoé ciia mét nguwoi véi ty 1¢ thwong tdt tir 21%
dén 30% va con gay thiét hai vé tai san cé gid tri tir ba muoi triéu dong dén
duwoi nam muoti triéu déng;

- Gdy ton hai cho sitc khoé ciia nhiéu ngwoi, véi ty 1é thwong tdt cia
moi nguoi dwdi 21%, nhung tong 1y 1é thwong (4t cia tdt cd nhitng nguwoi nay



tir 30% dén 40% va con gay thiét hai Vvé tai san cé gia tri tw ba muoi triéu
dong dén dwdi nam muoi triéu dong;

- Gay thiét hai Vvé tdi san ¢é gia tri tr nam muoi triéu déng dén duwdi
nam tram triéu dong.

Khi xac dinh thiét hai tai san cho ngudi khac can chu ¥

Chi nhiing tai san do hanh vi vi pham cic quy dinh vé diéu khién
phuong tién giao thong dudng bo truc tiép gdy ra, con nhing thiét hai gian
tiép khong tinh 1a thiét hai dé xac dinh trach nhiém hinh sy dbi v6i nguoi
pham tdi nhu: Do bi thuong nén phai chi phi cho viéc diéu tri va cac khoan
chi phi khac (mét thu nhap, lam chan gia, tay gia, mét gia...). Mat du cac thiét
hai ndy nguoi pham t6i van phai bdi thudng nhung khong tinh dé xac dinh
trach nhiém hinh su d4i véi hanh vi pham t0i.

Thiét hai vé tinh mang, strc khoé, tai san ma nguoi pham toi gay ra 1a
thiét hai ddi v6i ngudi khac, nén khong tinh thiét hai ma nguoi pham toi gay
ra cho chinh minh. Vi du: Do phéong nhanh, vuot 4u, nén Tran Vian Q da gay
tai nan lam Vi Khic B bi thuong co ty 1€ thuong tat 25%, con Q cling bi
thuong co ty 1& thuong tat 35%. Trong truong hop nay, thiét hai vé sic khoé
do hanh vi vi pham cac quy dinh vé diéu khién phuong tién giao thong duong
b cua Q gdy ra dbi v6i nguoi khic chi c6 25%, chit khong phai 60%
(25%+35%).

Gay hau qua rat nghiém trong hodc hau qua dic biét nghiém trong thi
nguoil pham to1 bi truy ctru trach nhiém hinh sy theo khoan 2 hodc khoan 3
cua diéu luat.

c. Cdc ddu hiéu khdch quan khéc

Ngoai hanh vi khach quan, hau quéa do hanh vi pham toi gay ra, ddi véi
t61 vi pham cac quy dinh vé diéu khién phuong tién giao thong duong bd, nha
lam luat quy dinh mot s6 déu hiéu khach quan khéc 1a dau hiéu bat budc cia
cau thanh t6i pham nhu: Phuong tién giao thong; dia diém (noi vi pham 1a
cong trinh giao thong dudng bo)... Viée xac dinh cac dau hiéu khach quan nay
1a réat quan trong, la d4u hiéu dé phan biét gifta td1 pham nay véi cac toi vi
pham an toan giao thong khéc.

Theo quy dinh cta Luét giao thong duong bo thi duwong bj gdbm duong,
cau dudng bo, ham duong bd, bén pha dudng bd. Con phuwong tién giao théng
duwong bé gdbm phuong tién giao thong co gidi dudng bd, phuong tién giao
thong tho so dudng bd. Phuong tién tham gia giao thong dwong bé gdbm
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phuong tién giao thong duong bd va xe may chuyén dung. Xe may chuyén
ding gdm xe may thi cong, xe may nong nghiép, 1am nghiép c6 tham gia giao
thong duong bo.

Dbi v6i phirong tién giao théng dwong bé, ndi chung khéng kho xac
dinh. Tuy nhién, di v6i Xe may chuyén dung, viéc xac dinh co phai 1a
phuong tién tham gia giao thong hay khong, ¢6 nhiéu truong hop phuc tap. Vi
du: Mot chiéc may i dang thi cong trén mot doan duong thi chiéc may i nay
c6 tham gia giao thong khong hay chi la phuong tién thi cong binh thuong ?
Thuce tién xét xtr cho thay, néu chiéc may i nay dang thi cong thi khong coi
la tham gia giao thong, nhung néu chiéc may ui nay di chuyén tir vi tri nay
sang vi tri khac hodc tir noi tap két xe may dén cong truong thi duge coi la
tham gia giao thong.

Ngoai ra con c6 nhitng du hiéu khach quan khac nhu: Puong bé, cong
trinh dwong bg, dat ciia dwong bo, hanh lang an toan dwong bg, phan dwong
xe chay, lan dwong, khé gidi han cia dwong bo, dwong pho, ddi phdn cdch,
duong cao toc . v.v... Cac yéu tb nay ciing rat quan trong khi xac dinh hanh vi
vi pham céc quy dinh vé diéu khién phuong tién giao théng duong bd. Theo
luat giao thong duong b thi:

Puong bj gbm dudng, cau duong bo, ham dudng bd, bén pha duong
bo.

Céng trinh dwong bo gdm dudng bo, noi dimg xe, dd xe trén dudng,
h¢ thong thoat nudce, dén tin higu, coc tiéu, bién béo hiéu, dai phan cach va
cong trinh, thiét bi phu trg khac.

Pt ciia dwong bé 13 phan dat trén d6 cong trinh duong bo dugc xay
dung.

Hanh lang an toan dwong bg 1a dai dat doc hai bén duong dé bao dam
an toan giao thong va bao v¢ cong trinh duong bo.

Phan dwong xe chay 13 phan cia dudng bd duoc st dung cho céc
phuong tién giao thong qua lai.

Lan dwong 13 mdt phan cta phan dudng xe chay dugc chia theo chiéu
doc cua duong, co bé rong du cho xe chay an toan.

Khé gi6i han cia dwong bé 13 khoang tréng c6 kich thude gidi han vé
chiéu cao, chiéu rong cua duong, cau, ham trén dudng bo dé cac xe ké ca
hang hoa xép trén xe di qua dugc an toan.

Puong phé 13 duong bo trong d6 thi gdm 10ng duong va he phd.

Dai phdn cdch 1a bd phan cia dudng dé phan chia mit dudng thanh
hai chiéu xe chay riéng biét hoic dé phan chia phan dudng cia xe co gidi va
xe tho so. Dai phan cach gém loai ¢b dinh va loai di dong.
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Duong cao toc 1a dudng chi danh cho xe co gidi chay véi toc dd cao,
c6 dai phan cach chia duong cho xe chay theo hai chiéu ngugc nhau riéng biét
va khong giao cat cung muc voi duong khac.

4. Cac dau hiéu thugc vé mdt chui quan ctia toi pham

Nguoi pham t6i vi pham cac quy dinh vé diéu khién phuong tién giao
thong duong bo thuc hi¢n hanh vi 1a do vé ¥ (vo ¥ vi qua tu tin hodc vo v vi
cau tha).

Vo6 ¥ vi qua tu tin 12 truong hop ngudi pham toi tuy thay trude hanh vi
ctia minh c6 thé gay ra hau qua nguy hai cho xa hoi, nhung cho rang hiu qua
d6 s& khong xay ra hodc ¢ thé ngan ngira duoc.

Vo6 v vi ciu tha 13 truong hop ngudi pham t6i khong thay trude hanh vi
ctia minh c6 thé gy ra hau qua nguy hai cho x3 hoi, mic du phai thay trudc
va ¢ thé thdy trudc hau qua do.

Hién nay trén mot s6 sach béo co dé cap dén hinh thirc “I6i hon hop” va
thuong 14y hanh vi vi pham cac quy dinh vé diéu khién phuong tién giao
thong dudng bod 1am vi du cho trudng hop 18i hdn hop nhu: C6 ¥ vé hanh vi,
v6 ¥ vé hau qua. Vi du: Mot 1ai xe ¢b y vuot dén do nén da giy tai nan 1am
chét ngudi. Trong truong hop nay, ngudi 1ai xe di ¢d y vé hanh vi (cd y vuot
dén do), nhung khong mong muén cho hiu qua xay ra ciing khong bo mic
cho hau qua xay ra.

Mot s6 truong hop khi quyét dinh hinh phat d6i voi ngudi pham toi,
cac Toa an ciing nhan dinh rang ngudi bi hai ciing c6 16i va coi trudng hop
ngudi bi hai ¢ 13i cling 14 16i hdn hop ( ca hai bén déu c6 151).

Ca hai truong hop trén, néu cho rang d6 1a hinh thuc 16i hdn hop, theo
ching t61 1a khong thoa dang.

Truong hop thi nhat, nguoi pham tdi ¢d ¥ vé hanh vi (cd ¥ vuot dén
do) khong cd nghia 1a nguoi pham t61 da nhan thic o hanh vi vuot dén dé la
nguy hiém dén tinh mang cua nguoi khac, thy trude duge hau qua chét nguoi
xdy ra hodc c6 thé xdy ra, mong mudbn hodc bo mic cho hiu qua xay ra, ma
truong hop nay ngudi pham tdi chi cd ¥ thic cho riang du c6 vuot dén do
nhung tin rang hau qua chét nguoi s& khong xay ra. Truong hop ndy nguoi
pham 61 van v6 y nhung 1a v v vi qua tu tin. V6 ¥ hay ¢d y 13 thai do tam 1y
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ctia nguoi pham tdi do1 vo1 hanh vi va doi véi hau qua chir khong chi doi véi
hau qua.

Truong hop thir hai ngudi bi hai ciing ¢6 16i, néi theo cach néi ctia dan
gian thi dugc, nhung vé khoa hoc phép 1y thi trudng hop nay ngudi bi hai
cling ¢6 hanh vi vi pham quy dinh vé an toan giao thong, nén néu néi ho ¢
16i 1a 18i d6i v6i nguoi pham toi chir khong phai 18i phap 1y, cling khong thé
no6i ca hai déu c6 16i ma chi ¢ thé noi ca hai déu cé hanh vi vi pham quy dinh
vé an toan giao thong va trudng hop nay ciling khong thé coi 1a “16i hdn hop”.

Nguoi pham t6i vi pham cac quy dinh vé diéu khién phuong tién giao
thong dudng bo ¢ thé vi dong co khac nhau nhung khong c6 muc dich vi 13i
ctia ngudi pham t6i 1a do vo ¥ nén khong thé ¢6 muc dich.

B. CAC TRUONG HOP PHAM TOI CU THE

1. Pham tji vi pham cdc quy dinh vé diéu khién phwong ti¢n giao
thong dwong bd khong cé cdc tinh tiét dinh khung hinh phat

Pay 1a trudng hop pham tdi quy dinh tai khoan 1 Piéu 202 B6 luat hinh
su, 12 cAu thanh co ban cia t6i vi pham cac quy dinh vé diéu khién phuong
tién giao thong duong bg, ngudi pham tdi co thé bi phat phat tién tir nam triéu
d6ng dén nim muoi triu dong, cai tao khong giam giit dén ba nim hoic bi
phat tu tir sdu thang dén nim nam, 12 toi pham nghiém trong.

So véi toi vi pham cac quy dinh vé an toan giao thong van tai quy dinh
tai Diéu 186 B0 luat hinh sy nam 1985, thi khoan 1 Diéu 202 B¢ luat hinh su
nam 1999 nhe hon, vi khoan 1 Piéu 202 Bo luat hinh sy nim 1999 cb quy
dinh hinh phat tién 13 hinh phat nhe hon hinh phat cai tao khong giam giit ma
Piéu 186 Bo luat hinh sy nam 1985 khong quy dinh va néu so sanh giita Diéu
186 B luat hinh su ndm 1985 v6i Diéu 202 Bo luat hinh sy nam 1999 thi
Piéu 202 1a diéu luat nhe hon. Tuy nhién, vé hinh phat cai tao khong giam gii
thi khoan 1 Piéu 202 B6 luét hinh s nim 1999 ning hon khoan 1 Diéu 186
Bo luat hinh sy nam 1985. Vi vdy, hanh vi vi pham cac quy dinh vé diéu
khién phuong tién giao thong duong bo xay ra trude 0 gio 00 ngay 1-7-2000
ma sau 0 gio 00 ngay 1-7-2000 méi xur 1y thi 4p dung khoan 1 Piéu 202 Bo
luat hinh sy nam 1999. Tuy nhién, néu ap dung hinh phat cai tao khong giam
gilr thi khong dugc qua hai nam.
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Khi quyét dinh hinh phat ddi véi nguoi pham tdi vi pham cac quy dinh
vé diéu khién phuong tién giao thong duong bd theo khoan 1 Piéu 202 B
luét hinh su, Toa an can cin ¢t vao cac quy dinh vé quyét dinh hinh phat tai
Chuong VII B6 luat hinh su ( tir Diéu 45 dén Diéu 54).° Néu nguoi pham toi
c6 nhiéu tinh tiét giam nhe quy dinh tai Piéu 46 Bo luat hinh su, khong co
tinh tiét ting ning hodc tuy c6 nhung mirc do ting ning khong dang ké, thi co
thé dugc 4p dung hinh phat tién hodc hinh phat cai tao khong giam giir. Néu
ngudi pham toi c6 nhiéu tinh tiét ting ning quy dinh tai Diéu 48 Bo luat hinh
su, khong c6 tinh tiét giam nhe hoac néu co nhung muc do gidm nhe khong
dang ké, thi c6 thé bi phat dén nam nam tu.

Dbi v6i cac tdi vi pham cac quy dinh vé an toan giao thong van tai quy
dinh tai Piéu 186 B luat hinh sy nim 1985, Toa an nhan dan tdi cao, Vién
kiém sat nhan dan tdi cao va B ndi vu (nay la B9 cong an) da c6 Thong tu
lién nganh s6 02/TTLN ngay 7-1-1995. Tuy nhién, mot s6 quy dinh tai Thong
tu lién tich nay khong con phu hop véi toi vi pham cac quy dinh vé diéu khién
phuong tién giao thong dudng bd quy dinh tai Diéu 202 B luat hinh sy nim
1999 nita. Vi du: Tai diém a muc 3 quy dinh: Lam chét mot hodc hai nguoi,
thi nguoi pham t6i bi truy ctru trach nhiém hinh sy theo khoan 1 Diéu 186.
Nay quy dinh nay chi con pht hop ddi v6i truonmg hop 1am chét mot ngudi,
con trudng hop lam chét hai nguoi, thi ngudi pham t6i phai bi truy ciru trach
nhiém hinh su theo khoan 2 ctia diéu luat moi phu hop, vi khoan 2 Diéu 202
Bo luat hinh sy nam 1999 ¢6 quy dinh truong hop gy hau quéa rat nghiém
trong ma khoan 2 Piéu 186 trudc day khong quy dinh. Ciing chinh vi su bat
hop 1y ndy ma vira qua ngay 17-4-2003 Hoi dong Tham phan Toa an nhan
dan t0i cao di ra Nghi quyét s6 02/2003/NQ-HDPTP huéng dan 4p dung mot
sb quy dinh cua B0 luat hinh sy nam 1999 trong do6 co Diéu 202.

2. Pham ti thujc cdc trwong hop quy dinh tai khodn 2 Diéu 202 B
ludt hinh sy

a. Khéng cé gidy phép hodc bang ldi xe theo quy dinh

Theo quy dinh cta phap luat dbi voi mot sd loai phuong tién giao
thong, nguoi didu khién phai c¢6 gidy phép hodc bang lai thi méi dugc diéu
khién. Néu nguoi diéu khién cac phuong tién nay khong co gidy phép hodc
bang 1ai, nhung van diéu khién ma vi pham cac quy dinh vé diéu khién
phuong ti¢n giao thong duong bd va gay thiét hai cho tinh mang hodc gay

* Xem Binh Van Qué “Bonh lun khoa hoc B luét hnh s ndm 1999-Phén chung” NXB Tp H6 Ché Minh
nam 2000. Tr.227-235 (Can cr quyét dinh hdnh phat )
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thiét hai nghiém trong cho stc khoé, tai sdn ctia nguoi khéc thi bi truy cuu
trach nhiém hinh su theo diém a khoan 2 cua diéu luat.

Theo quy dinh ctia Luat giao thong duong bd thi Nguoi 1ai xe tham gia
giao thong phai c6 gidy phép 1ai xe phit hop véi loai xe dugce phép diéu khién
do co quan nha nudc c6 tham quyén cap. Vi du: Gidy phép 1ai xe khong thoi
han gdm cac hang: Hang A1 c4p cho ngudi l4i xe mo t6 hai banh c6 dung tich
xi lanh tir 50 cm® dén duéi 175 cm® Hang A2 cép cho nguoi lai xe mo t6 hai
banh c6 dung tich xi lanh tir 175 cm® tré 1én va cac loai xe quy dinh cho gidy
phép hang Al; Hang A3 cép cho nguoi l4i xe mo t6 ba banh, cac loai xe quy
dinh cho gidy phép hang Al va cic xe tuong ty ( khoan 2 Piéu 54 Luat giao
thong dudng bo).

Khi xac dinh tinh tiét “khong co gidy phép hodc bang 1ai theo quy
dinh” can chd y:

Trudc hét ngudi pham toi phai hoi tu du cac yéu td cau thanh toi pham
quy dinh tai khoan 1 cua diéu luat (cdu thanh co ban). Néu ngudi co hanh vi
vi pham céac quy dinh vé diéu khién phuong tién giao thong dudng bd nhung
chua gay thi€¢t hai cho tinh mang hoac gay thiét hai nghiém trong cho stuc
kho¢, tai san thi nguodi c6 hanh vi vi pham cling khong thudc truong hop quy
dinh tai diém a khoan 2 ciia diéu luat. Viéc ngudi diéu khién cac phuong tién
giao thong dudng bd khong co gidy phép hodc bang 1ai chi 1a vi pham hanh
chinh. Thyc tién xét xir cho thdy, nhiéu trudng hop cic co quan tién hanh tb
tung thuong 1am 14n khi cho rang nguoi khong co gidy phép hodc bang lai khi
c¢6 hanh vi vi pham céac quy dinh vé diéu khién phuong tién giao thong duong
bo 1a da pham tdi thudc truong hop quy dinh tai khoan 2 cua diéu luat, ma
khéng quan tam dén cac yéu t cau thanh t6i pham di dugc quy dinh tai
khodn 1 ctia diéu luat.

Nguoi co bang lai loai xe nao thi chi c6 gia tri khi diéu khién loai xe
d6, trir trudng hop phap luat quy dinh khac. Vi du: Nguoi ¢6 bang 1ai Hang
A1 khéng duogc 1ai xe ma theo quy dinh phai c6 bang 1ai xe Hang A2. nhung
ngudi cd bang 1ai Hang A2 duoc l4i xe mo t6 thudc truong hop phai c6 bang
1ai xe Hang A 1. Tuy nhién, ngudi c6 bang lai xe 6 t6 Hang B1 cip cho ngudi
14i xe 6 t6 chd ngudi dén 9 chd ngdi, xe 6 to tai, may kéo co trong tai dudi
3500 kg khong dugc 1ai xe mo to.
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D61 voi nguoi bi thu bang 1ai xe, néu chua dugc cap bang 1ai xe méi
ma van diéu khién xe thudc loai phai c6 bang lai xe thi bi coi 13 khong co
bang lai.

Pbi v6i ngudi bi mat bang lai xe, da trinh bao véi co quan Nha nudce cd
tham quyén, nhung chua duoc cip lai bang khac va co du ching cr vé viée bi
mat bang 1ai xe dugc co quan c6 tham quyén xac nhan va dang cho cip bang
khac thi khong bi coi 1a khong c6 bang i xe.

b. Trong khi say riwou hodc say do ding cdc chdt kich thich manh khdc

Pay 1a trudng hop vi pham cac quy dinh vé diéu khién phuong tién
giao thong duong bd gay thi¢t hai cho tinh mang hodc gay thiét hai nghiém
trong cho strc khoé, tai san ma nguoi pham tdi say rugu hodc say do dung cac
chét kich thich manh khéc.

Hién nay chua c6 huéng dan chinh thic nguoi say ruou va ngudi say
do dung cac chat kich thich manh 13 nguoi nhu thé nao, nén thyc tién xét xu,
nhiéu trudong hop cc co quan tién hanh t6 tung c6 ¥ kién khac nhau khi phai
xac dinh truong hop pham to1 nay.

Luat giao théng duong bd cdm nguoi lai xe dang diéu khién xe trén
duong ma trong mau c6 nong do coén vuot qua 80 miligam/100 mililit mau
hodc 40 miligam/11it khi thé hodc ¢ cac chat kich thich khac ma phap luat
cam sir dung. Tuy nhién, ngudi diéu khién phuong tién giao théng duong bo
c6 ndng d6 con vuot qua 80 miligam/100 mililit mau hodc 40 miligam/11it khi
thd hodc co cac chat kich thich khac ma phap luat cdm sir dung ciing khong
c6 nghia l1a nguoi nay da say. Viéc quy dinh ngudi pham tdi trong khi say
rieou hodc say do ding cdc chdt kich thich manh khdc 1a mot quy dinh kho ap
dung trong thuc tién. Trong khi d6, d6i vé6i cac toi vi pham quy dinh vé diéu
khién phuong tién giao théng dudng sat, duong thuy lai quy dinh: “Trong tinh
trang ding ruou, bia qud nong do quy dinh hodc say do ding cdc chat kich
thich manh khdc”. Hy vong khi c6 diéu kién stra d6i, b6 sung B luat hinh su
van dé nay s& duoc cac nha lam luat quan tAm xem xét.

Trong khi chua c6 huéng dan chinh thirc, theo chiing ti cin ctr vao
ndng d6 codn trong mau da duoc quy dinh tai Luét giao thong dudng bo dé xéac
dinh tinh trang “say” cta diéu khién phuong tién giao thong dudng bo 1a phu
hop véi Luat giao thong duong bd, vi viéc xac dinh ham luong rugu va cac
chét kich thich khac cac co quan chuyén mon co thé thue hién dugc.
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c. Gdy tai nan réi bé chay dé tron tranh trach nhiém hodc co y khong
curu giup nguoi bi nan

Piém ¢ khoan 2 cta diéu luat quy dinh hai truong hop pham toi khac
nhau nhung c6 cing mot tinh chat, mirc d6 nguy hiém, d6 1a: Gay tai nan roi
b6 chay dé tron tranh trach nhiém hoic cé y khong ctru gitip ngudi bi nan.

Gay tai nan réi bo chay dé tron tranh trach nhiém 1a trudng hop ngudi
pham t6i do vi pham cic quy dinh vé diéu khién phuong tién giao thong
duong bd gay thi¢t hai cho tinh mang hodc gay thiét hai nghiém trong cho strc
kho¢, tai san, nhung sau do da bo chay dé tron tranh trach nhiém.

Theo quy dinh tai Piéu 36 Luat giao thong dudng bo thi nguoi lai xe va
nhitg nguoi lién quan truc tiép dén vu tai nan phai dimg ngay xe lai; giir
nguyén hién trudng; cap ciru ngudi bi nan va phai c6 mat khi co quan c6 thim
quyén yéu cau; ¢ lai noi xay ra tai nan cho dén khi ngudi ctia co quan cong an
dén, trir truong hop nguoi 1ai xe cling bi thuong phai dua di cdp ctru hodc
truong hop vi 1y do bi de doa dén tinh mang, nhung phai dén trinh bao ngay
v6i co quan cong an noi gin nhét; cung cp thong tin xac thyc vé vu tai nan
cho co quan cong an.

Bo chay vi 1y do bi de doa dén tinh mang ma dén trinh bao ngay véi co
quan cong an noi gan nhat; cung cap thong tin xac thuc vé vu tai nan cho co
quan cong an thi khong phai 12 dé trén tranh trach nhiém. Vi vdy, khi xac dinh
tinh tiét pham toi ndy co quan tién hanh té tung phai xem xét mot cach toan
dién day du, khong chi can ctr vao hanh vi bé chay ciia ngudi pham toi ma
phai xac dinh xem vi sao ho phai bé chay va sau d6 ho cé tron tranh trach
nhiém khong.

Cé ¥ khéng civu gitip ngueoi bi nan 1a truong hop ngudi pham tdi do vi
pham cac quy dinh vé diéu khién phuong tién giao thong dudng bo gay thiét
hai nghi€ém trong cho strc khoé¢ hoac c6 kha nang thuc té gay thiét hai dén tinh
mang, stc khoé ctia nguoi khac nhung di ¢ y khong ctru giup ngudi bi nan.

C6 ¥ khong ctru gitip 1a c6 diéu kién ctru ma khong ctru, di co yéu cau
ciia ngudi khac nhung van khong ctu gitip. Hanh vi ¢d ¥ khong ctu gitp
khong nhét thiét phai dan dén hau qua 1a nguoi bi nan chét hodc bj tén hai
nghiém trong dén stic khoé.
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Néu khong phai 1a nguoi dd giy ra tai nan ma c6 ¥ khong ctru giup
ngudi bi nan dan dén nguoi nay bi chét thi bi truy ctru trach nhiém hinh su vé
t6i khong ctru gup nguoi dang ¢ trong tinh trang nguy hiém dén tinh mang
quy dinh tai Piéu 102 B9 luat hinh suy.

d. Khéng chdp hanh hiéu 1énh cia nguoi dang lam nhiém vu diéu khién
hodc huéng dan giao thong

Pay 1a truong hop nguoi diéu khién phuong tién giao thong duong bod
da khong chép hanh hi¢u I¢nh ctia nguoi dang lam nhiém vu diéu khién hoidc
huéng din giao thong, nén da gy ra gay thiét hai cho tinh mang hodc gay ton
hai nghiém trong cho strc khoé hodc tai san ctia nguoi khac. Khong chap hanh
hi¢u 1énh ctua nguoi dang lam nhi€ém vy diéu khién hodc huéng dan giao
thong dugc coi 1a mot hanh vi vi pham quy dinh vé an toan giao thong duong
bo.

Nguoi diéu khién giao théng 1a canh sat giao thong hodc nguoi duoc
giao nhiém vu hudéng dan giao théng tai noi thi cong, noi un tic giao thong, &
bén pha, tai cdu dudng bd di chung véi dudng sat. Vi du: Khi qua pha, cac
loai xe co gidi phai xudng pha trude, xe thd so, nguoi xudng pha sau; khi 1én
bén, nguoi 1én trude, cac phuong tién giao thong 1én sau theo hudng dan cia
nguoi diéu khién giao thong.

Luét giao thong dudng bo khong quy dinh nguoi huwdmg dan giao thong
1a nguoi nhu thé ndo, nhung cin ctr vao hanh vi cia nguoi didu khién giao
thong thi nguoi huéng dan giao thong ciing twong ty nhu nguoi diéu khién
giao théng. Tuy nhién, hanh vi diéu khién giao thong va hanh vi hudéng din
giao thong c6 ndi dung khac nhau. Diéu khién 1 hanh vi co tinh chat bat budc
nguoi khac phai tuan theo, con hudng dan khong c6 tinh bat budc ngudi khac
phai tuan theo. Vi viy, theo ching toi diém d khoan 2 diéu luét chi can quy
dinh: Khéng chdap hanh hiéu lénh cia ngueoi dang lam nhiém vy diéu khién
giao thong 1a du ma khong can phai quy dinh hodc hudng dan giao théng.

d. Gdy hdu qua rat nghiém trong.
Gay hau qua rat nghiém trong do hanh vi vi pham cac quy dinh vé diéu

khién phuong tién giao thong duong bo 1a gay thiét hai rat nghiém trong cho
tinh mang, strc khoé hodc tai san cho nguo1 khac.
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Pay 14 tinh tiét moi so véi quy dinh tai Didu 186 Bo luat hinh sy nam
1985, nén khéng ap dung d6i voi hanh vi xay ra trude 0 gio 00 ngay 1-7-2000
ma sau 0 gio 00 ngay 1-7-2000 méi xu ly.

Theo hudng dan tai Nghi quyét s6 02/2003/NQ-HDTP ngay 17-4-2003
ctia Hoi dong Tham phan Toa an nhan dan tdi cao thi hau qua rat nghiém
trong do hanh vi vi pham cac quy dinh vé diéu khién phuong tién giao thong
duong bd gay ra la:

- Lam chét hai nguwoi;

- Lam chét mot nguwoi va con gdy hdu qua thude mot trong cdc trueong hop
dwoc huong dan tai cdac diém b, ¢, d, d va e tiéu muc 4.1 muc 4 nay;,

- Gady ton hai cho sirc khoé ciia ba dén bén nguwoi véi ty 1é thuwong tdt
ciia moi ngueoi tir 31% tro 1én;

- Gay tén hai cho sitc khoé cia nhiéu nguoi véi tong ty 1é thwong tdt
ciia tat cd nhitng nguwoi nay tir 101% dén 200%;

- Gady ton hai cho sitc khoé ciia mét dén hai nguoi voi ty 1é thiwong tdt
ciia moi nguwoi tir 31% tré 1én va con gdy hdu qud thuéc mét trong cdc
trwong hop dwoc hwéng dan tai cdc diém ¢, d, d va e tiéu muc 4.1 muc 4 ndy;

- Gay thiét hai Vvé tai san ¢é gia tri tw nam tram triéu déng dén dudi
mét ty nam tram triéu dong.

Pham t6i thudc truong hop quy dinh tai khoan 2 Piéu 202 Bo luat hinh
su, thi nguo1 pham to1 co thé bi phat tu tr ba nam dén muoi nam, 13 toi pham
rat nghiém trong.

So v4i Diéu 186 B luét hinh sy nam 1985, thi khoan 2 Diéu 202 B
luat hinh sy nam 1999 khong nang hon va cling khong nhe hon, nhung so
sanh gifra Diéu 186 B6 luat hinh sy nam 1985 véi Diéu 202 Bo luat hinh sy
nam 1999 thi Diéu 202 Bo luat hinh sy ndm 1999 13 diéu luat nhe hon. Vi
vay, d6i voi hanh vi pham toi trude 0 gid 00 ngay 1-7-2000 ma sau 0 gid 00
ngay 1-7-2000 méi xtr 1y thi 4p dung khoan 2 Biéu 202 Bo luat hinh sy nim
1999 d6i véi nguoi pham toi.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 2 Diéu
202 B9 luat hinh su, Toa an phai cin ctr vao cic quy dinh vé quyét dinh hinh
phat tai Chuong VII B0 luat hinh sy ( tir Diéu 45 dén Picu 54). Néu nguoi
pham tdi chi thuoc mot truong hop quy dinh tai khoan 2 cua diéu luat, co
nhiéu tinh tiét giam nhe quy dinh tai Diéu 46 Bo luat hinh sy, khong c6 tinh
tiét ting ning hodc tuy c6 nhung mirc do ting ning khéng dang ké, thi c6 thé
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dugc ap dung dudi mirc thap nhat cua khung hinh phat (dudi ba nam t). Néu
ngudi pham toi thudce nhiéu truong hop quy dinh tai khoan 2 cia diéu luat c6
nhiéu tinh tiét ting ning quy dinh tai Diéu 48 Bo luat hinh su, khong c6 tinh
tiét giam nhe hoic néu c¢6 nhung mirc do giam nhe khong dang ké, thi co thé
bi phat dén mudi nam tu.

3. Pham tji thuéc truwong hop quy dinh tai khodn 3 Piéu 202 Bj lugt
hinh su

Khoan 3 cua diéu luat chi quy dinh mot truong hop pham t61, do la:
“Gay hau qua dac biét nghiém trong”

Theo hudng dan tai Nghi quyét s6 02/2003/NQ-HDTP ngay 17-4-2003
cua Ho1 déng Tham phan Toa an nhan dan tdi cao thi hau qua déc biét nghiém
trong do hanh vi vi pham cac quy dinh vé diéu khién phuong tién giao thong
duong by gay ra.

- Lam chét ba ngueoi tré lén;

- Lam chét hai nguoi va con gdy hdu qua thudce mét trong cdc trieong hop
dwoc huong dan tai cdac diém b, ¢, d, d va e tiéu muc 4.1 muc 4 nay;,

- Lam chét mdt ngwoi va con gdy hdu qud thudc mét trong cdc trieong
hop duwoc huong dan tai cac diém ¢, d, d va e tiéu muc 4.2 muc 4 nay;,

- Gady ton hai cho sirc khoé ciia ndm nguwoi tré 1én véi ty 1é thiong tdt
ciia moi nguwoi tir 31% tré 1én;

- Gay tén hai cho sitc khoé cia nhiéu nguoi véi tong ty 1é thwong tdt
cuia nhitng nguoi nay trén 200%,;

- Gay tén hai cho sirc khoé ciia ba hodc bon nguwoi véi 1y 1é thuwong tit
ciia moi nguwoi tir 31% tré 1én va con gay thiét hai vé tai san dwoc hwéng dan
tai diém e tieu muc 4.2 muc 4 nay;,

- Gay thiét hai vé tai san c6 gid tri tir mot ty ndm tram triéu dong tré 1én.

Pham t61 thudc truong hop quy dinh tai khoan 3 Piéu 202 B6 luat hinh
sy, thi nguoi pham to1 co thé bi phat tu tir bay nam dén muoi 1[am nam, 12 toi
pham rat nghiém trong.

So vé6i Piéu 186 Bo luat hinh sy nam 1985, thi khoan 3 Diéu 202 B
luat hinh sy nam 1999 nhe¢ hon va so sanh gitra Piéu 186 Bo luat hinh sy nim
1985 véi Didu 202 B luat hinh sy ndm 1999 thi Piéu 202 B luat hinh su
nam 1999 1 diéu luat nhe hon. Vi vay, d6i véi hanh vi pham toi trude 0 gio
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00 ngay 1-7-2000 ma sau 0 gio 00 ngay 1-7-2000 méi xtr 1y thi 4p dung
khoan 3 Piéu 202 B9 luat hinh sy nam 1999 d6i véi ngudi pham toi.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 3 Diéu
202 B6 luat hinh su, Toa an phai cin ctr vao cac quy dinh vé quyét dinh hinh
phat tai Chuwong VII B¢ luat hinh sy ( tir Didu 45 dén Diéu 54). Néu nguoi
pham co nhiéu tinh tiét giam nhe quy dinh tai Diéu 46 Bo luat hinh su, khong
c6 tinh tiét ting nang hodc tuy cé nhung mirc d6 tang nang khong dang ké, thi
c6 thé dugc ap dung dudi dudi bay nam ti, nhung khong dugc dudi ba nim
t0, vi theo quy dinh tai Diéu 47 Bo luat hinh sy thi, khi c6 it nhat hai tinh tiét
giam nhe quy dinh tai khoan 1 Diéu 46, Toa an c6 thé quyét dinh mot hinh
phat duéi muc thip nhat ciia khung hinh phat ma diéu luat da quy dinh nhung
phai trong khung hinh phat lién ké nhe hon cia diéu luat (khung hinh phat
lién ké cua khoan 3 1a khoan 2 cta diéu luat). Néu nguoi pham ti c6 nhiéu
tinh tiét ting ning quy dinh tai Diéu 48 Bo luat hinh sy, khong c6 tinh tiét
giam nhe hodc néu c6 nhung mac d6 giam nhe khong dang ké, thi co thé bi
phat dén muoi 1am nam tu.

4. Pham tji thuéc trwong hop quy dinh tai khodn 4 Diéu 202 Bé luit
hinh sw

Pay 14 ciu thanh giam nhe va ciing 13 cdu thanh kha dic biét d6i voi toi
pham nay ma thuc té rat it xay ra.

Vi pham quy dinh vé an toan giao thong duong bd ma c6 kha ning thuc
té din dén hau qua ddc biét nghiém trong néu khong dugc ngan chan kip thoi
1a truong hop chua giy ra hau quéa nhung lai duge xéac dinh trude hau qua do
1a hau qua dac biét nghiém trong.

DPdi véi cac toi pham dugc thyc hién do vo ¥ déu 1a toi pham cAu thanh
vat chat, tirc 12 phai ¢6 hiu qua x4y ra thi méi cdu thanh toi pham. Tuy nhién,
do thyc tién xét xir dit ra, c6 trudong hop vi pham quy dinh vé an toan giao
thong duong bo néu khong dugc ngan chin kip thoi thi hau qua dic nghiém
trong nhat dinh xay ra. V& 1y luan, c6 quan diém cho rang, khoan 4 cua Piéu
202 B6 luat hinh su 1a cdu thanh hinh thic, vi khong can c6 hau qua xay ra toi
pham d3 hoan thanh. Néu chi cin clr vao quy dinh tai khoan 4 cua diéu luat
thi d& dong y voi ¥ kién khoan 4 cua diéu luat 1a cdu thanh hinh thirc nhung
thuc té khong phai nhu vy ma dbi voi t6i pham nay cling nhu khoan 4 cua
diéu luat déu 1a ciu thanh vat chat. Hau qua chua Xéy ra la do duogc ngan chan
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chtr khong phai do hanh vi pham t61 méi de doa xam pham dén cac quan hé
x4 hoi nhu ddi véi cac toi pham co cAu thanh hinh thiec.

Vi du: Mét 1ai xe khéch, trén xe chd 50 nguoi, da co bién béo cau hong,
nhung do khong quan sat nén 1ai xe van cho lai xe qua cau, dén gitra cau thi
cau sap xe roi xudng song, nhung duge truc vot kip thoi nén khong ai bi chét
hodc bi thuong, xe chi bi hu hong nhe. Trong trudng hop nay, néu can clr vao
cac dau hiéu ciu thanh toi pham quy dinh tai khoan 1 cua diéu luat thi hanh vi
ctia nguoi 1ai xe chua cu thanh toi pham, vi chua gay thiét hai dén tinh mang
hodc hau qua nghiém trong cho strc khog, tai san ctia ngudi khac. Nhung néu
khong dugc ngan chan kip thoi thi nhét dinh sé& c6 nhiéu nguoi chét va bi ton
hai dén stc khoé, nén van bj coi 13 toi pham. Tuy nhién, do chua gay ra thiét
hai dén tinh mang, suc khoé hodc tai san nén tinh chét nguy hiém cho x3 héi
duogc giam di dang ké.

Pham t61 thugc truong hgp quy dinh tai khodn 4 Piéu 202 B6 luat hinh
sy, thi nguo1 pham to1 co thé bi phat céai tao khong giam gitr dén mot nim
hodc phat ti tir ba thang dén hai ndm, 1a tdi pham it nghiém trong.

So véi khoan 4 Diéu 186 Bo luat hinh sy nim 1985, thi khoan 4 Diéu
202 B0 luat hinh sy nam 1999 nhe hon va so sanh gifra Piéu 186 Bo luat hinh
su nim 1985 véi Piéu 202 B luat hinh sy ndm 1999 thi Piéu 202 Bo luat
hinh sy nam 1999 1a diéu luat nhe hon. Vi vay, ddi véi hanh vi pham to1 trudc
0 gio 00 ngay 1-7-2000 ma sau 0 gio 00 ngay 1-7-2000 méi xtr 1y thi &p dung
khoan 4 Diéu 202 B6 luat hinh sy nim 1999 d6i véi nguoi pham toi.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 4 Piéu
202 B9 luat hinh su, Toa an phai cin ctr vao cac quy dinh vé quyét dinh hinh
phat tai Chuong VII Bo luét hinh su (tir Diéu 45 dén Diéu 54). Néu nguoi
pham co nhiéu tinh tiét giam nhe¢ quy dinh tai Diéu 46 Bo luat hinh su, khong
c6 tinh tiét ting niang hodc tuy c6 nhung mirc d6 ting nang khong dang ké, thi
c6 thé duoc ap dung hinh phat cai tao khong giam gitt. Néu nguoi pham toi co
nhiéu tinh tiét tang nang quy dinh tai Piéu 48 Bo luét hinh su, khong c¢6 tinh
tiét giam nhe hoic néu c¢6 nhung mirc do giam nhe khong dang ké, thi co thé
bi phat dén hai nam tu.

5. Hinh phat bé sung doi véi nguoi pham tpi
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Ngoai hinh phat chinh, nguoi pham t0i con c6 thé bi cam dam nhi¢m
chtc vy, cadm hanh nghé hodc lam cong viéc nhat dinh tor mot ndm dén nam
nam.

So v6i Piéu 218 Bo luat hinh su nim 1985 quy dinh vé hinh phat bd
sung dbi voi t6i pham nay thi khoan 5 Piéu 202 muc phat nhe hon. Vi vay,
d6i v6i hanh vi pham toi trude 0 gio 00 ngay 1-7-2000 ma sau 0 gio 00 ngay
1-7-2000 méi xir 1y thi ap dung khoan 5 Piéu 202 B luat hinh sy nim 1999
d6i voi nguoi pham toi.

2. TOI CAN TRO GIAO THONG PUONG BO
Piéu 203.Ti can tré giao thong duong bd

1. Nguoi nao co mot trong cac hanh vi sau dday can tro giao thong
dwong bo gady thiét hai cho tinh mang hoac gdy thiét hai nghiém trong cho
sike khoé, tai san cia nguwoi khdc, thi bi phat tién tir ndm triéu dong dén ba
muoi tridu dong, cdi tao khéng giam gir dén hai nam hodc phat ti tir ba
thang dén ba nam:

a) Dao, khoan, xé trai phép cac cong trinh giao thong duwong bo;

b) Dat trdi phép chuong ngai vdt gay can tro giao thong duwong bo,

¢) Thao dé, di chuyén trdi phép, lam sai léch, che khudt hodc phd huy
bién bdo hiéu, cdc thiét bi an todn giao théng dwong bé;

d) M¢ dwong giao cdt trdi phép qua dwong bg, dwong cé gidi phdn
cach;

d) Lan chiém, chiém dung via hé, long dwong;

e) Lan chiém hanh lang bdo vé dwong bé;

2) Vi pham quy dinh vé bdo dam an toan giao théng khi thi cong trén
dwong bo;

h) Hanh vi khac gay can tro giao thong duong bo.

2. Pham toi thuéc mot trong cac truong hop sau ddy, thi bi phat tu tw
hai nam dén bay nam:

a) Tai cdc déo, doc va doan dwong nguy hiém;

b) Gdy hdu qud rdt nghiém trong.

3. Pham toi gdy hdu qua dac biét nghiém trong thi bi phat tu tuw nam
nam dén muwoi nam.

4. Pham t3i trong truong hop cé khd ndng thiee té dan dén hdu qua ddc
biét nghiem trong néu khong dwoc ngan chan kip thoi, thi bi phat tién tir nam
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triéu dong dén hai muoi triéu dong, cdi tao khong giam gitt dén mét nam
hodc phat tu tir ba thang dén mot nam.

Dinh nghia: Can trd giao thong duong bo 1a hanh vi dao, khoan, x¢é trai
phép cac cong trinh giao thong dudng bd; dat trai phép chudng ngai vat gay
can tré giao thong dudng bo; thio d&, di chuyén trai phép, 1am sai léch, che
khuét hodc pha huy bién bao hiéu, cac thiét bi an toan giao thong duong bg;
mo dudng giao cat trai phép qua dudng bd, duong cé giai phan cach; lan
chiém, chiém dung via he, 10ng duong; 14n chiém hanh lang bao vé duong bo;
vi pham quy dinh vé bao dam an toan giao thong khi thi cong trén dudng bd
va cac hanh vi khac gay can tr¢ giao thong duong b, gay thiét hai cho tinh
mang hodc gay thi¢t hai nghiém trong cho stc khoé, tai san cua nguoi khac.

To1 can trd giao thong duong bo 1a to1 pham dugc tach tu to1 can tro
giao thong vén tai gdy hau qua nghiém trong quy dinh tai Piéu 187 B0 luat
hinh sy nam 1985.

So v6i Diéu 187 Bo luat hinh sy ndm 1985 thi Diéu 203 B luat hinh sy
nam 1999 c6 nhiéu sira doi, bd sung nhu:

Quy dinh cu thé hanh vi pham t01 1a hanh vi can tré giao thong duong
bd cht khong phai hanh vi can trd giao thong van tai chung chung nhu Diéu
187 B0 luat hinh sy nam 1985;

Stra d6i tinh tiét gay thiét hai dén strc khoé thanh “gdy thiét hai nghiém
trong dén sirc khoé”; tinh tiét “ ddo, pha cac cong trinh giao thong” thanh
“dao, khoan, xé trdi phép cdc céng trinh giao théng dwong bé”; tinh tiét “di
chuyén, pha huy bién bao hiéu hodc cac thiét bi giao thong” thanh “thdo do,
di chuyén trdi phép, lam sai léch, che khudt hodc phd huy bién bdo hiéu, cdc
thiét bi an toan giao thong dwong bé”;

Bb sung mot s6 hanh vi 1a ddu hiéu khach quan cua tg1 pham ma Diéu
187 Bo luat hinh sy nam 1985 chua quy dinh nhu: “mé dwong giao cdt trdi
phép qua dwong bé, dwong cé gidi phdn cdch; lan chiém, chiém dung via he,
long dwong; lan chiém hanh lang bdo vé dwong bé; vi pham quy dinh vé bdo
dam an toan giao thong khi thi cong trén duong bo”

B6 sung khoan 2 cua diéu luat voi cac tinh tiét 1a yéu té dinh khung
hinh phat nhu: Pham téi tai cac deo, déc va doan dwong nguy hiém; Gay hdu
qud rat nghiém trong.
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Bo6 sung hinh phat tién 1a hinh phat chinh d6i v&i ngudi pham toi; tang
hinh phat céi tao khong giam gitr 1én dén hai nam.

A. CAC DAU HIEU CO BAN CUA TOI PHAM
1. Cic diu higu thujc vé chii thé ciia tgi pham

Chu thé cua toi pham nay khong phai 1a chu thé dic biét, nhung chi
nhimg nguoi da 16 tudi tro 1én méi 13 chi thé cia tdi pham nay.

Pbi v6i nguoi tir du 14 tudi dén dudi 16 tudi khong phai chiu trach
nhiém hinh sy vé toi pham nay, vi t01 pham nay la td61 pham dugc thuc hién do
vO y va khong c6 truong hop nao 1a to1 ddc bi¢t nghiém trong.

2. Cdc déu higu thudc vé khdch thé ciia ti pham
Khach thé cua t6i pham nay 13 an toan giao thong dudng bo.

Déi twong tac déng cla tdi pham nay 1a Cong trinh giao thong dudng
bd. Cong trinh dwong bé gdm duong bd, noi dimg xe, dd xe trén dudng, hé
thdng thoat nudc, dén tin hiéu, coc tiéu, bién bao hiéu, dai phan cach va cong
trinh, thiét bi phu trg khac.

3. Cdc diu higu thuc vé mdt khdch quan ciia toi pham
a. Hanh vi khach quan
Nguodi pham t01 nay, co thé thuc hién mot hodc mot sb hanh vi sau:

- Dao, khoan, xé trdi phép cac cong trinh giao thong duong bo,

- Dat trdi phép chuong ngai vdt gay can tro giao thong dwong bo;

- Théo dé, di chuyén trdi phép, lam sai léch, che khudt hodc phd huy
bién bdo hiéu, cdc thiét bi an todn giao théng dwong b;

- M6 dwong giao cdt trdi phép qua dwong bd, dwong cé gidi phdn
cach;

Ldn chiem, chiém dung via he, long duwong,
Lan chiem hanh lang bao vé duong bo,

Vi pham quy dinh vé bdo ddm an todn giao théng khi thi céng trén
duong bo,
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- Hanh vi khac gdy can tro giao thong duong bo.

So voi Diéu 187 B0 luat hinh sy ndm 1985 thi Diéu 203 Bo luét hinh su
nam 1999 nha lam luéat quy dinh nhiéu hanh vi khach quan cu thé hon, nhung
cung khong phal da hét tat ca cac hanh vi can tré giao thong duong bo, nén
cubi cung van con quy dinh “hanh vi khac giy can trd g1a0 thong duong bo”
dé dé phong ngoai nhitng hanh vi di duogc liét ké co thé con nhitng hanh vi
khac ma nha lam luat khong du li¢u duogc.

Céac hanh vi dugc liét ké trén déu d3 duoc quy dinh tai Luat giao thong
duong bd. Vi du: Piéu 8 Luét giao thong dudng bd quy dinh nghiém
cAm: Pha hoai cong trinh duong bd. Pao, khoan, x¢é dudng trai phép; dat, dé
cac chudng ngai vat trai phép trén dudng; md duong trai phép; lan chiém
hanh lang an toan dudng bo; thao d, di chuyén trai phép hodc lam sai 1éch
cong trinh bao hiéu dudng bd. Str dung long dudng, hé phd trai phép.

So v6i Piéu 187 Bo luat hinh sy nim 1985 thi khoan 1 Piéu 203 Bo
luat hinh sy nim 1999 quy dinh thém mot sé hanh vi khach quan moi
nhu:“md duong giao cdt trai phép qua dwong bd, dwong c6 gidi phdn cdch;
lan chiém, chiém dung via hé, long dwong; ldn chiém hanh lang bdo vé dwong
bé; vi pham quy dinh vé bao dam an toan giao théng khi thi cong trén dwong
bé”. Nhung khong vi thé ma cho rang ngudi thuc hién cac hanh vi ndy trudc 0
gio 00 ngay 1-7-2000 ma sau 0 gio 00 ngay 1-7-2000 méi xtr 1y thi khong bi
coi la hanh vi can tr¢ giao thong duong bo, badi 1€, khoan 1 Piéu 186 B luat
hinh su nim 1985 ngoai nhitng hanh vi cu thé di duoc miéu ta trong cu
thanh, nha lam luat con quy dinh: “c6 hanh vi khac can tré giao thong van tar”
(diém ¢ khoan 1), nén cac hanh vi ma nha lam luat quy dinh méi trong cau
thanh to1 pham chinh 1a “hanh vi khac”. Do d6 khong coi do 1a nhitng hanh vi
pham t01 ma61 dugce quy dinh trong cAu thanh, ma né chi 1a cu thé hoa hanh vi
pham to1 ma thoi.

b. Hau qua

Ciing nhu ddi voi t6i vi pham cac quy dinh vé diéu khién phuong tién
giao thong duong bg, hau qua la d4u hiéu bit budc cua ciu thanh toi pham
nay. Néu hanh vi can tré giao thong dudng bd ma chua gay ra thiét hai cho
tinh mang hodc gay thi¢t hai nghiém trong cho suc khoé, tai san cua nguoi
khac thi chua cu thanh tdi pham, trir trudng hop quy dinh tai khoan 4 cua
diéu luat.
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Gay hau qua rat nghiém trong hodc hau qua dic biét nghiém trong thi
nguodi pham tdi bi truy ctru trach nhi€ém hinh sy theo khoan 2 hodc khoan 3
cua diéu luat.

c. Cdc ddu hiéu khdch quan khéc

Ngoai hanh vi khach quan, d6i véi toi can tré giao thong dudng bo, nha
lam luat quy dinh mot s6 déu hiéu khach quan khéc 1a dau hiéu bat budc cia
ciu thanh toi pham nhu: Cong trinh giao thong dudng bo; bién bao hiéu; cac
thiét bi an toan giao thong dudng bd; duong giao cit, dudng cd giai phan
cach; via he, long duong, hanh lang bao vé duong bo; thi cong trén duong bo.

Viéc xac dinh cac ddu hiéu khach quan nay 1a rat quan trong, 1a dau
hiéu dé phan biét giita toi pham nay véi cac t0i khac. Vi du: Néu dao, khoan,
xé trai phép cac cong trinh quan trong vé an ninh qudc gia thi ngudi pham toi
bi truy ctru trach nhiém hinh su vé toi pha huy cong trinh, phuong tién quan
trong vé an ninh quéc gia theo Piéu 231 B9 luat hinh su.

Céc dau hiéu khach quan nay cling dugc quy dinh tai Luat giao thong
duong bd. Vi du: Khoan 2 Piéu 3 Luat giao thong dudng bd quy dinh: “Céng
trinh dwong bo gébm dudng bo, noi dimg xe, dd xe trén dudng, hé thong thoat
nudc, dén tin hiéu, coc tiéu, bién bao hiéu, dai phan cach va cong trinh, thiét
bi phu trg khac”.

4. Cac dau hiéu thudc vé mat chu quan cua ti pham

Ciing nhu ddi voi t6i vi pham cac quy dinh vé diéu khién phuong tién
giao thong duong bd, nguoi thuc hién hanh vi can trd giao thong duong b 1a
do vO ¥ (vO ¥ vi qué tu tin hodic vO ¥ vi cau tha, nhung chi yéu 13 vo ¥ vi qué
tu tin.

Néu chi can cir vao hanh vi khach quan thi c¢6 thé c6 quan diém cho
rang ngudi thyc hién hanh vi can tro giao thong 13 do ¢b ¥, vi khong ai khi
dao, xé trai phép cong trinh giao thong duong bd lai bao rang do so y. Tuy
nhién, cin ctr vao cac dau hiéu vé hinh thuc 15i, thi nguoi thyc hién hanh vi
can trd giao thong van 1a do vo y, vi nguoi thuc hién hanh vi can tro giao
thong khéng mong mudn cho hau qua xay ra hodc ciing khong bé mic cho
hau qua xay ra.
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Nguoi pham toi can trd giao thong duong bd co thé vi dong co khac
nhau nhung khéng c6 muc dich vi 16i cua nguoi pham toi 1a do vo ¥ nén
khong thé c6 muc dich.

B. CAC TRUONG HOP PHAM TOI CU THE

1. Pham tji cin tré giao thong dwong bé khéng cé cdc tinh tiét dinh
khung hinh phat

Day 1a truong hop pham toi quy dinh tai khoan 1 Diéu 203 Bo luat hinh
su, 1a cdu thanh co ban cta toi can tré giao thong duong bo, nguoi pham tdi
¢ thé bi phat phat tién tir nam triéu déng dén ba muoi triéu déng, cai tao
khong giam giit dén hai nim hodc bi phat tu tir ba thang dén ba nim, 13 t6i
pham it nghiém trong.

So v6i1 t01 can tré giao thong van tai gdy hau qua nghiém trong quy
dinh tai Diéu 187 Bo luat hinh sy nam 1985, thi khoan 1 Piéu 203 B¢ luat
hinh sy ndm 1999 nhe hon, mic di mirc cao nhét cua khung hinh phat cling la
ba nam tu, nhung vi khoéan 1 Diéu 203 B6 luat hinh sy nim 1999 ¢6 quy dinh
hinh phat tién 13 hinh phat nhe hon hinh phat cai tao khong giam giit ma Piéu
187 B6 luat hinh sy nam 1985 khong quy dinh. Tuy nhién, vé hinh phat cai
tao khong giam gitr thi khoan 1 Piéu 203 B0 luét hinh sy nam 1999 nang hon
khoan 1 Diéu 187 B luat hinh sy nim 1985. Tuy nhién, so sanh gitra Piéu
187 Bo luat hinh sy ndm 1985 véi Diéu 203 B luat hinh sy ndm 1999 thi
Piéu 203 1a diéu luat ning hon. Vi vay, hanh vi can trd giao thong dudng bd
xay ra trudce 0 gio 00 ngay 1-7-2000 ma sau 0 gio 00 ngay 1-7-2000 méi xur
Iy thi 4p dung khoan 1 Piéu 203 Bo luat hinh sy nim 1999. Tuy nhién, néu ap
dung hinh phat cai tao khong giam giir thi khong dugc qua mot nam.

Khi quyét dinh hinh phat d6i v6i ngudi pham toi can tré giao thong
duong bd theo khoan 1 Piéu 203 B luat hinh sy, Toa 4n can cin ¢t vao céc
quy dinh vé& quyét dinh hinh phat tai Chwong VII B luat hinh su ( tir Diéu 45
dén Diéu 54). Néu ngudi pham t6i c¢6 nhiéu tinh tiét giam nhe quy dinh tai
Diéu 46 Bo luat hinh sy, khong c6 tinh tiét ting ning hodc tuy c6 nhung mirc
d6 tang ning khong dang ké, thi c6 thé duoc ap dung hinh phat tién hodc hinh
phat cai tao khong giam gitt. Néu ngudi pham toi ¢ nhiéu tinh tiét ting ning
quy dinh tai Diéu 48 B luat hinh su, khong c6 tinh tiét giam nhe hodc néu co
nhung muc do giam nhe khong dang ké, thi co thé bi phat dén ba nam tu.
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Péi voi toi can trd giao thong van tai gy hau qua nghiém trong quy
dinh tai Diéu 187 Bo luat hinh sy ndm 1985 chua dugc cac co quan chirc ning
nhu: Toa 4n nhan dan tbi cao, Vién kiém sat nhan dan tdi cao va BO nodi vu
(nay 12 BO cong an) huéng dan nhu ddi véi tdi vi pham cic quy dinh vé an
toan giao thong van tai. Sau khi B luat hinh sy nam 1999 ¢6 hi¢u luc, dén
nay van chua c6 huéng dan thé nao 1a gy thiét hai nghiém trong cho sirc
khoé hoac tai san cua nguoi khac do hanh vi can tré giao thong gay ra.

Nghi quyét s6 02/2003/NQ-HDTP ngay 17-4-2003 ctia Hoi dong Tham
phan Toa an nhan dan ti cao chi huéng dan 4p dung dbi véi Pidu 202 B
luat hinh sy ma khong 4p dung ddi voi cac diéu luat khac vé an toan giao
thong. Do d6, khi xac dinh thiét hai nghiém trong vé strc khoé, tai san do hanh
vi can tré giao thong gay ra ciing chi tham khao ndi dung huéng dan tai Nghi
quyét s6 02/2003/NQ-HPTP ngay 17-4-2003 ctia Hoi dong Tham phan Toa
an nhan dan tdi cao, ma khong coi d6 1a can ctr duy nhat. Hanh vi can trd giao
thong duong bd cling 14 hanh vi tryc tiép gay ra thiét hai nén theo chung t6i,
trong khi chua c6 huéng din chinh thirc, c6 thé cin ctr vao Nghi quyét sb
02/2003/NQ-HDTP ngay 17-4-2003 ctia Hoi dong Tham phén Toa 4n nhan
dan tdi cao dé xac dinh thiet hai nghiém trong cho stc khoé hodc tai san cua
nguoi khac do hanh vi can tré giao thong duong bo gay ra.

2. Pham ti thujc cdc trwong hop quy dinh tai khodin 2 Diéu 203 B
ludt hinh sy

a. Can tré giao théng dwong bé tai cdc déo, doc va doan dwong nguy
hiém

Do tinh chét nguy hiém ctua mot sé doan duong by nhu: deo, déc,
duong vong quanh co, duong tron, cac doan dudng d& xdy ra tai nan, cac
doan duong thuong bi ngdp lut. Cac doan dudng nay néu bi dao, khoan, xé
hoac dat trai phép chudng ngai vat; thao do, di chuyén trai phép, 1am sai 1éch,
che khuét hodc pha huy bién bao hiéu, cac thiét bi an toan giao thong; mé
duong giao cat trai phép; lan chiém, chiém dung via hé, long dudng; lan
chiém hanh lang bao vé s& gy nguy hiém hon ddi voi cac doan dudng khac
va néu nhu tai nan xay ra thi hdu qua s& nghiém trong hon dbi voi cac doan
duong khac.

Trén déo doc nguy hiém, tai cac doan duong dé xéy ra tai nan, cac doan
duong thuong bi ngap lut, don vi quan ly giao thong duong bd da co bién
phap dic biét dam bao an toan giao thong. Hau hét, déu dugc cdm bién béao
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hoic truc tiép chi dan dé bao dam an toan khi cac phuong tién tham gia giao
thong di qua.

b. Gdy hdu qua rat nghiém trong.

Gay hau qua rat nghiém trong do hanh vi can trd giao thong dudng bd
gdy ra la nhitng thiét hai rat nghiém trong vé tinh mang, strc khoé hoic tai san
cho ngudi khac. Ciling nhu dbi vé6i truong hop gay thiét hai nghiém trong cho
suc khoé hodc tai san quy dinh tai khodn 1 cua diéu luat, trong khi chua c6
huéng dan chinh thirc, co thé cin cit vao Nghi quyét sé 02/2003/NQ-HDTP
ngay 17-4-2003 ctia Hoi ddng Tham phan Toa an nhan dan tdi cao dbi voi
truong hop gy hiu qua rat nghiém trong do hanh vi diéu khién phuong tién
giao thong duong bbie gy ra dé xac dinh hau qua rat nghiém trong do hanh
vi can trd giao thong duong bd gay ra.

Pham t61 thudc truong hgp quy dinh tai khodn 2 Piéu 203 Bo luat hinh
su, thi ngudi pham tdi c6 thé bi phat tu tir hai nim dén bay nim, 13 t6i pham
nghiém trong.

So v4i Diéu 187 Bo luét hinh sy nam 1985, thi khoan 2 Diéu 203 Bo
luat hinh sy nam 1999 duogc coi la quy dinh mé1. Vi vay, ddi v6i hanh vi can
tré giao thong tai cdc deo, doc va doan dwong nguy hiém va gdy hdu qud rat
nghiém trong xdy ra trudc 0 gio 00 ngay 1-7-2000 ma sau 0 gio 00 ngay 1-7-
2000 moi xtr 1y thi ap dung khoan 1 Piéu 187 Bo luat hinh sy nim 1985 ddi
vO1 ngudi pham toi.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 2 Piéu
203 B luat hinh sy, Toa an cling phai can cur vao cac quy dinh vé quyét dinh
hinh phat tai Chuong VII Bo luat hinh sy ( tir Diéu 45 dén Piéu 54). Néu
nguoi pham ti chi thudc mot truong hop quy dinh tai khoan 2 cua diéu luat,
¢ nhiéu tinh tiét giam nhe¢ quy dinh tai Diéu 46 B0 luat hinh sy, khong co
tinh tiét ting ning hodc tuy c6 nhung mirc do ting ning khong dang ké, thi co
thé dugc ap dung dudi muirc thap nhét cua khung hinh phat (dudi hai nam tu).
Néu ngudi pham toi thudc ca hai truong hop quy dinh tai khoan 2 cua diéu
luat c6 nhiéu tinh tiét tang nang quy dinh tai Piéu 48 B6 luat hinh su, khong
c6 tinh tiét giam nhe hodc néu c6 nhung mirc do giam nhe khong dang ké, thi
c6 thé bi phat dén bay nam tu.

3. Pham tji thuéc truwong hop quy dinh tai khodn 3 Piéu 203 Bj lugt
hinh sw
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Khoan 3 cua diéu luat chi quy dinh mot truong hop pham t61, do la:
“Gay hau qua dac biét nghiém trong”.

Gay hau qua dac biét nghiém trong do hanh vi can ré giao thong gay ra
1a nhitng thiét hai dic biét nghiém trong vé tinh mang, stic khoé hoic tai san
cho ngudi khac. Do chua c6 hudng dan chinh thuc thé nao 1a hau qua dac biét
nghiém trong do hanh vi can ré giao thong gay ra, nén c6 thé cin cr vao Nghi
quyét s6 02/2003/NQ-HPTP ngay 17-4-2003 ctia Hoi dong Tham phan Toa
an nhan dan tbi cao dbi v6i truong hop giy hau qua dic biét nghiém trong do
hanh vi diéu khién phuong tién giao thong duong bd gy ra dé xac dinh hau
qua dac bi¢t nghiém trong do hanh vi can trd giao thong dudng b gay ra.

Pham t61 thudc truong hgp quy dinh tai khodn 3 Piéu 203 Bo luat hinh
sy, thi nguol pham toi co thé bi phat tu tor ndm nam dén mudi nam, 13 toi
pham rat nghiém trong.

So v6i khoan 2 Piéu 187 B6 luét hinh sy nim 1985, thi khoan 3 Diéu
203 B0 luat hinh sy nam 1999 nang hon, nén khong ap dung ddi v6i hanh vi
can tr¢ giao thong xay ra trude 0 gio 00 ngay 1-7-2000 ma sau 0 gio 00 ngay
1-7-2000 mo1 xur ly.

Khi quyét dinh hinh phat d6i v6i ngudi pham tdi theo khoan 3 Diéu
203 B9 luat hinh sy, Toa 4n ciing phai cin ctr vao cac quy dinh vé quyét dinh
hinh phat tai Chuong VII Bo luat hinh sy ( tir Diéu 45 dén Diéu 54). Néu
ngudi co nhiéu tinh tiét giam nhe quy dinh tai Piéu 46 B luat hinh su, khong
c6 tinh tiét ting niang hodc tuy c6 nhung mirc d6 ting nang khong dang ké, thi
c6 thé duoc ap dung dudi mic thdp nhét cia khung hinh phat (dudi nim nim
tt1), nhung khong duge dudi hai nim. Néu ngudi pham tdi ¢ nhiéu tinh tiét
ting ning quy dinh tai Diéu 48 Bo luat hinh su, khong co tinh tiét giam nhe
hodc néu c6 nhung mirc d6 giam nhe khong dang ké, thi c6 thé bi phat dén
muoi nam tu.

4. Pham tji thuéc trwong hop quy dinh tai khodn 4 Diéu 203 Bé ludt
hinh sw

Pay 1a cAu thanh giam nhe va ciing 1a cdu thanh dic biét dbi véi toi
pham nay ma thuc té rat it xay ra. Khac v6i Diéu 186, Piéu 187 B¢ luat hinh
su nam 1985 nha 1am luat khong cdu tao cau thanh ndy. Vi vay, chi nhiing
hanh vi cadn tré giao thong c6 kha nang thuc té dan dén hau qua dac biét
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nghiém trong néu khong duoc ngan chin kip thoi xay ra sau 0 gio 00 ngay 1-
7-2000 mo1 bi coi 1a hanh vi pham t6i.

CAu thanh giam nhe ndy ciing twong ty nhu khoan 4 Diéu 202 Bo luat
hinh syu. Vi vay, khi xac dinh kha nang thuc té do hanh vi can tré giao thong
s& gdy ra hau qua dic biét nghiém trong can phai can cir vao tinh hinh cu thé
noi xay ra sy viéc va hanh vi can tré giao thong.

Pham t6i trong trudng hop c6 kha ning thuc té dan dén hau qua dic
biét nghiém trong néu khong dugc ngan chan kip thoi, thi bi phat tién tir nam
triéu ddng dén hai muoi triéu déng, cai tao khong giam giit dén mot nam hodc
phat t tir ba thang dén mot nam, 13 toi pham it nghiém trong.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 4 Diéu
203 B luat hinh sy, Toa 4n cling phai cin ¢t vao cac quy dinh vé quyét dinh
hinh phat tai Chuong VII B luat hinh sy (tir Didu 45 dén Pidu 54). Néu
ngudi pham c6 nhiéu tinh tiét giam nhe quy dinh tai Piéu 46 B luat hinh sy,
khoéng c6 tinh tiét ting ning hoic tuy c6 nhung mirc do ting ning khong dang
ké, thi c6 thé duogc ap dung hinh phat tién hodc hinh phat cai tao khong giam
gilt. Toa an chi ap dung hinh phat tu trong truong hgp nguoi pham td1 co
nhiéu tinh tiét ting ning quy dinh tai Didu 48 Bo luat hinh su, khong c6 tinh
tiét giam nhe hodc néu c6 nhung muc d6 giam nhe khong dang ké.

3. TQI PUA VAO SU DUNG CAC PHUONG TIEN GIAO THONG
DPUONG BQO KHONG BAO PAM AN TOAN

Piéu 204. Toi dwa vio sir dung cac phwong tién giao thong dwong
bo khong bao dam an toan

1. Nguwoi nao chiu trach nhiém truc tiérp vé viéc diéu dong hodc ve tinh
trang ky thudt ma cho phép dwa vao sw dung phwong tién giao thong duong
bo ro rang khong dam bdo an toan ky thudt gay thiét hai cho tinh mang hodc
thiét hai nghiém trong cho suc khoé, tai san cua nguoi khac, thi bi phat tién
tir muwoi triéu dong dén nam muwoi triéu dong, cdi tao khéng giam giiv dén ba
nam hodc phat tiy tir séu thang dén nam nam.

2. Pham toi gdy hdu qua rat nghiém trong hodc dac biét nghiém trong,
thi bi phat tii tir ba ndm dén mwoi ném.

3. Ngwoi pham toi con co thé bi cam dam nhiém chirc vu, cam hanh
nghé hodc lam cong viéc nhat dinh tir mét nam dén nam nam.
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Dinh Nghia: Dua vao su dung cac phuong tién giao thong duodng bod
khong bao dam an toan 1a hanh vi ctia nguoi chiu trach nhiém truc tiép vé
viéc diéu dong hodc vé tinh trang k¥ thuat ma cho phép dua vao s dung
phuong tié€n giao thong duong bd ro rang khong dam bao an toan ky thuat gay
thiét hai cho tinh mang hoac thiét hai nghiém trong cho strc khoé, tai san cua
nguoi khéc.

To1 dua vao sir dung cac phuong tién giao thong duong bo khong bao
dam an toan 1a t01 dugc tach tir to61 “dua vao su dung cac phuong ti€n giao
thong van tai khong bao dam an toan hodc diéu dong nguoi khong du diéu
kién diéu khién cac phuong tién giao thong van tai gdy hau qua nghiém
trong” quy dinh tai Piéu 188 B luat hinh sy nim 1985. Hanh vi diéu dong
nguoi khong du diéu kién diéu khién cac phuong tién giao thong vén tai gy
hau qua nghiém trong dugc cau tao thanh toi “diéu dong hodc giao cho nguwoi
khéng dv diéu kién diéu khién cdc phirong tién giao théng dwong bé” quy
dinh tai Diéu 205 Bo luat hinh sy.

So v6i Diéu 188 Bo luat hinh sy nim 1985 thi Diéu 204 B luat hinh sy
nam 1999 khong c6 nhiéu sira d6i, bd sung 16n, chil yéu céu tao lai cho phu
hop véi tén toi. Bo hinh phat canh céo va thém hinh phat tién 1a hinh phat
chinh; bo sung tinh tiét “gdy hdu qud rat nghiém trong” 13 yéu té dinh khung
hinh phat; ting hinh phat cai tao khong giam giit Ién t6i ba nam va hinh phat
bd sung dugc quy dinh ngay trong diéu luat.

A. CAC DAU HIEU CO BAN CUA TOI PHAM
1. Céc ddu hiéu thudc vé chii thé ciia tdi pham

Chu thé cua toi pham nay la chu thé dac biét, chi nhitng nguoi chiu
trach nhiém tryuc tiép vé viéc diéu dong hoic vé tinh trang k¥ thuat vé phuong
tién giao thong duong bd mai 1a chu thé cta téi pham nay.

Nguoi chiu trach nhiém truc tiép vé viéc didu dong phuong tién giao
thong dudng bo 1a ngudi c¢6 chirc vu, quyén han va co chirc vu, quyén han nén
c6 quyén diéu dong phuong tién giao théng dudng bo hodc tuy khong co chirc
vu, quyén han nhung do tinh chat nghé nghiép nén co trach nhiém trong viéc
diéu dong phuong tién giao thong dudng bo nhu: Giam ddc xi nghiép van tai,
Giam dbc xi nghi¢p xe khach, Chu cidc doanh nghi€p van tdi, Chu s& hitu
phuong tién giao thong van tai v.v...
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Nguoi chiu trach nhiém tryc tiép vé tinh trang k¥ thuat phuong tién
giao thong duong b 1a nguoi theo phap luat ho co6 trach nhi¢ém vé kiém tra
tinh trang k¥ thuat cac phuong tién giao thong duong bd nhu: Can bo, nhan
vién kiém dinh k¥ thuat phuong tién tham gia giao thong dudng bo.

Pbi v6i nguoi tir du 14 tudi dén dudi 16 tudi khong phai chiu trach
nhiém hinh su vé toi pham nay, vi t6i pham nay 1a t6i pham duoc thuc hién do
v vy va khong c6 truong hop nao 1a toi dac biét nghiém trong.

2. Cdc ddu hiéu thupc vé khdch thé ciia tpi pham
Khach thé cua t6i pham nay 13 trat tu an toan giao thong dudng bo.

Déi twong tdc ddng cua tdi pham nay 1a phuong tién giao thong dudng
bd bao gom: Phuong tién giao thong co gidi duong bd, phuong tién giao
thong thd so duong bo, nhung chu yéu 1a phuong tién giao théng co gidi
duong bd. Phuwong tién giao thong co giGi dwong bo gom xe 6 to, may kéo, xe
mo td hai banh, xe mo t6 ba banh, xe gén may va cac loai xe tuong tu, ké ca
xe co giogl dung cho nguoi tan tat. Phuwong tién giao thong tho so duong bo
gdm cac loai xe khong di chuyén bang strc dong co nhu xe dap, xe xich 16, xe
suc vat keéo va céc loai xe tuong tu.

3. Cdc diu higu thuc vé mdt khdch quan ciia toi pham
a. Hanh vi khach quan

Ngudi pham td1 nay, co thé thyc hién mét trong hai hanh vi sau, tuy
thudc vao trach nhiém cta ho vé phuong tién giao théng:

Néu 1a nguoi chiu trach nhi€m truc tiép vé viée diéu dong phuong ti¢n
giao thong duong bo thi hanh vi khach quan cua ho 1a hanh vi diéu dong
phuong tién giao thong duong bo khong bao dam an toan. Vi du: Xe khong
bao dam an toan, 10p xe sip v&, phanh (thang) khong an, nhung vi mudn véan
chuyén hang cho kip thoi gian, nén Giam dbc xi nghiép vén tai van diéu dong
1ai xe ché hang. Trén duong van chuyén hang thi bi tai nan lam chét nguoi va
hu hdong tai san.

Néu 13 ngudi chiu trach nhiém truc tiép vé tinh trang k¥ thuat phuong
tién giao thong duong bg, thi hanh vi khach quan cua ho 1a chirmg nhan khong
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dung vé tinh trang k¥ thuat ctia phuong tién giao thong duong bd. Vi du: Bui
Vian T 14 can bo diang kiém biét rd xe cia Pao Xuan L khong bao dam an
toan, nhung van chimg nhan 1a xe bao dam cac thong sb ky thuat va cho phép
luu hanh. Khi Bui Xuan L gay tai nan mai phat hién xe ctia L khong bdo ddm
an toan nén madi gay ra tai nan.

b. Hau qua

Ciing nhu ddi voi t6i vi pham cac quy dinh vé diéu khién phuong tién
giao thong duong bd, hau qua 1a d4u hiéu bat budc cua ciu thanh toi pham
nay. Néu hanh vi dwa vao s dung cic phuong tién giao thong dudng bd
khong bao dam an toan ma chua gay ra thi¢t hai cho tinh mang hoac gay thiét
hai nghiém trong cho sirc khoé, tai san ctia ngudi khac thi chua cu thanh toi
pham.

Viéc xéac dinh thiét hai cling twong ty nhu d6i v6i toi vi pham cac quy
dinh tai cdc Diéu 202, 203 B0 luat hinh sy.

Gay hau qua rat nghiém trong hodc hau qua dic biét nghiém trong thi
ngudi pham t6i bi truy ctru trach nhiém hinh sy theo khoan 2 cua diéu luat.

c. Cdc ddu hiéu khdch quan khéc

Ngoai hanh vi khach quan, di véi t6i dua vao sir dung phuong tién
giao thong duong bo rd rang khong bao dam an toan, nha lam luat quy dinh
mot s6 dau hiéu khach quan khac 14 dau hiéu bat budc cta cdu thanh tdi pham
nhu: Tinh trang k¥ thuét cia cac phuong tién giao thong duong by nhu: cac
thiét bi, d6 an toan vé k¥ thuat, cac thong sé ky thuat theo quy dinh cua cac
phuong tién...

Céc déu hiéu khach quan nay mot sé duoc quy dinh tai Luat giao thong
duong bo, mdt s6 dugc quy dinh tai cac van ban khac vé céc thong s6 ky thuat
do céac co quan chuyén mon ban hanh.

4. Cac dau hiéu thudc vé mat chu quan cua ti pham

Ciing nhu ddi voi t6i vi pham cac quy dinh vé diéu khién phuong tién
giao thong duong bg, nguoi thuc hién hanh vi dua vao sir dung phuong tién
giao thong duong bd ro rang khong bao dam an toan la do vo y (vO ¥ vi qua tu
tin hodc v6 ¥ vi cau tha, nhung chi yéu 1a vo ¥ vi qua tu tin).

34



Mic du diéu vin cua diéu luat quy dinh “cho phép dua vao st dung
phuong ti€n giao thong duong bd ré rang khong bao dam an toan ky thuat”
nhung khong vi thé ma cho rang ngudi thuc hién hanh vi pham t6i nay 1a do
¢ y. Khi nguoi pham t6i cho phép dua vao st dung phuong tién giao thong
duong bo, ho biét rd 12 khong bao dam an toan k¥ thuat, nhung van cho phép
1a ¢6 ¥ vé hanh vi nhung ho tin rang hau qua khong xay ra hodc c6 thé khic
phuc duoc, nén 15i ctia ngudi pham toi van 13 15i vo .

Nguoi pham téi dua vao st dung phuong tién giao thong duong bo rd
rang khong bao dam an toan co6 thé vi dong co khac nhau nhung khéng c6
muc dich vi 16i ctia ngudi pham toi 1a do v ¥ nén khong thé co6 muc dich.
Néu nguoi pham to1 nhan tién, tai san hodc loi ich vat chat khac ma cho phép
dua vao st dung phuong tién giao thong duong bd rd rang khong bao dam an
toan k¥ thuat gay thiét hai dén tinh mang hodc gay thiét hai nghiém trong dén
suc kho¢, tai san cua nguoi khac, thi ngoai to1 “dua vao str dung cac phuong
tién giao thong duong by khong bao dam an toan” ho con phai bi truy cuu
trach nhiém hinh sy vé t6i “nhan héi 16” quy dinh tai Piéu 279 B6 luat hinh
su.

B. CAC TRUONG HOP PHAM TOI CU THE

1. Pham tgi dwa vao sw dung cdc phwong tién giao thong dwong bo
khéng bdo dam an toan khéng cé cdc tinh tiét dinh khung hinh phat

Pay 1a trudng hop pham toi quy dinh tai khoan 1 Piéu 204 B luat hinh
su, 1a cAu thanh co ban cua toi dua vao sit dung cac phuong tién giao thong
duong b khong bao dam an toan, ngudi pham tdi co thé bi phat phat tién tir
mudi triéu dong dén nim muoi triéu dong, cai tao khéng giam giit dén ba
nam hodc bi phat tu tir sdu thang dén nam nam, 12 toi pham nghiém trong.

So v&i Piéu 188 Bo luat hinh sy nim 1985 quy dinh veé toi pham nay,
thi khoan 1 Diéu 204 B9 luat hinh sy nam 1999 ning hon, vi khoan 1 Piéu
204 B0 luat hinh sy nam 1999 bo hinh phat canh cao va c6 mic cao nhét cua
khung hinh phat bang mtic cao nhat ctia khung hinh phat tai khoan 1 Diéu 188
B6 luat hinh sy nam 1985 (ndm ndm); quy dinh hinh phat tién 1a hinh phat
nang hon hinh phat canh cao va hinh phat cai tao khong giam gitt cling nang
hon khoan 1 Biéu 188 B6 luat hinh sy nam 1985. Tuy nhién, néu so sanh giita
Diéu 204 Bo luat hinh sy nam 1999 véi Diéu 188 B luat hinh sy nam 1985
thi Diéu 204 Bo luat hinh sy ndm 1999 1 diéu luat nhe hon. Vi vay, hanh vi
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pham td1 xay ra trude 0 gio 00 ngay 1-7-2000 ma sau 0 gio 00 ngay 1-7-2000
méi xu 1y thi 4p dung khoan 1 Diéu 204 Bo luat hinh sy nam 1999. Tuy
nhién, c6 thé ap dung hinh phat canh céo va néu ap dung hinh phat cai tao
khong giam gitr thi khong dugc qué hai nam.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 1 Diéu
204 B6 luat hinh su, Toa 4n can cin ¢ vao cac quy dinh vé quyét dinh hinh
phat tai Chuong VII B luat hinh su ( tir Diéu 45 dén Piéu 54). Néu nguoi
pham ti c6 nhiéu tinh tiét giam nhe quy dinh tai Piéu 46 Bo luat hinh sy,
khong c6 tinh tiét ting ning hoic tuy ¢6 nhung mirc do ting ning khong dang
ké, thi c6 thé duogc ap dung hinh phat tién hodc hinh phat cai tao khong giam
giit. Néu nguoi pham tdi c6 nhiéu tinh tiét ting ning quy dinh tai Diéu 48 B
luat hinh sy, khong c6 tinh tiét gidm nhe hoac néu co nhung mirc d0 giam nhe
khong dang ké, thi c6 thé bi phat dén ndm nam tu.

Doi voi Diéu 188 B luat hinh sy ndm 1985, Toa 4n nhan dan téi cao,
Vién kiém sat nhan dan tdi cao va Bo ndi vu (nay la BO cong an) da hudng
dan tai Thong tu lién nganh s6 02/TTLN ngay 7-1-1995. Tuy nhién, mot s6
diém cta Thong tu nay khong con phi hop va hién nay vé Piéu 204 Bo luat
hinh su ciing chua ¢6 huéng dan chinh thirc, nén c6 thé van dung Nghi quyét
s6 02/2003/NQ-HDTP ngay 17-4-2003 ctia Hoi dong Tham phan Toa 4n nhan
dan tdi cao d6i v6i Diéu 202 Bo luat hinh sy vé truong hop gy thiét hai
nghiém trong cho stic khoé, tai san ctia nguoi khac do hanh vi diéu khién
phuong tién giao thong duong bd giy ra dé xac dinh gy thiét hai nghiém
trong cho suc khoé, tai sdn ctia nguoi1 khac do hanh vi dua vao str dung cac
phuong tién giao thong duong bo khong bao dam an toan gay ra.

Tuy nhién, c6 y kién cho rang hanh vi dua vao st dung cac phuong tién
giao thdng dudng bo khong bao dam an toan khong truc tiép gy ra thiét hai
ma chi gian tiép gy ra thiét hai. Néu chua c6 hudng dan cu thé thi nén van
dundu Thong tu lién tich s6 02/2001/TTLT-TANDTC-VKSNDTC-BCA-BTP
ngay 25 thang 12 nim 2001 cta Toa 4n nhan dan tbi cao, Vién kiém sat nhan
dan t6i cao, Bo Cong an, Bo Tu phap hudng dan dp dung mot sd quy dinh tai
Chuong XIV"Cac to1 xam pham s¢ hiru" cia Bo luat hinh sy nam 1999 ddi
v6i truong hop gdy hau qua nghiém trong dé xac dinh thiét hai tinh mang
hoac thi¢t hai nghiém trong ddi vé6i ste khoé, tai san cua nguoi khac do hanh
vi dua vao st dung cac phuong tién giao thong duong by khong bdo dam an
toan gy ra. Cu thé 1a:

Néu thudc mét trong cdc truong hop sau ddy la gdy hdu qud nghiém trong:
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- Lam cheét mot nguoi;

- Gdy thwong tich hodc gdy ton hai cho sirc khoé ciia mét dén hai
nguoi voi ty lé thuong tat cua moi nguoi tir 61% tro lén;

- Gdy thuong tich hodc gdy ton hai cho sirc khoé ciia ba dén bon
nguoi voi ty lé thuong tdt clia moi nguoi tu 31% dén 60%;

- Gdy thwong tich hodc gdy ton hai cho sirc khoé cia nhiéu
nguoi voi tong ty 1é thuwong tdt cua tdat ca nhitng nguoi nay tuw 61% dén 100%,
néu khong thuoc cac truong hop dwoc huong dan tai cdac diém a.2 va a.3 trén
day;

- Gdy thwong tich hodc gdy ton hai cho sirc khoé cia nhiéu
nguwoi voi tong ty 1é thwong tat tir 31% dén 60% va con gdy thiét hai vé tdi
san c6 gid tri  tir 30 triéu dong dén dwdi 50 triéu dong;

- Gay thiét hai Vé tdi san ¢6 gid tri tu 50 triéu déng den dudi 500 triéu
dong.

- Ngoai cdc thiét hai vé tinh mang, suc khoé va tai san, thi thuc tién
cho thdy c6 thé con c6 hdu quad phi vit chat, nhw anh hwéng xdu dén viéc thuc
hién dwong 16i ciia Pang, chinh sdch cia Nha nede, gdy anh hwong vé an
ninh, trdt tu, an toan xd hoi... Trong cdc truong hop nay phdi tuy vao tung
trieong hop cu thé dé danh gid mirc @6 ciia hdu quad do téi pham gdy ra la
nghiém trong.

Quan diém nay, theo ching t6i 13 hop 1y va hy vong rang khi huéng
dan 4p dung Diéu 204 B6 luat hinh su, cic co quan ¢ tham quyén s& xem xét
va quyét dinh.

2. Pham tji thuc cdc trwong hop quy dinh tai khodn 2 Diéu 204 Bj
ludt hinh sy

Khoan 2 cta diéu luat quy dinh hai tinh tiét 14 yéu t6 dinh khung hinh
phat d6 1a: “Gdy hdu quda rdt nghiém trong” va “Gdy hdu qua ddc biét nghiém
trong”. Pay ciing 1a mot trong nhiéu trudng hop nha lam luat quy dinh hai
truong hop pham t6i ¢6 tinh chéat, mirc d6 nguy hiém khac nhau nhung lai ¢6
cing mot khung hinh phat. V& k¥ thuat 1ap phap, viéc quy dinh nhu vy 13
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rang 1a khong khoa hoc. Néu can phan biét hai truong hop pham toi khac
nhau, thi nén & hai khung hinh phat khac nhau, con néu khong can phan biét
thi chi can quy dinh “ Gay hau qua rat nghiém trong” 13 du, con néu thuc té
xay ra truong hop gay hau qua dac biét nghiém trong thi cling chi ap dung
khoan 2 cua diéu luat. Do nha lam luat d& quy dinh hai tinh tiét trong cung
mot khung hinh phat nén viéc phan biét ciing c6 ¥ nghia nhét dinh trong viéc
c4 thé hod hinh phat. nguoi pham ti gdy hau qua dic biét nghiém trong s& bi
phat ning hon ngudi pham tdi chi gdy hau qua rat nghiém trong.

Ciing nhu truong hop gay thiét hai tinh mang hodc thiét hai nghiém
trong d6i voi strc khoé, tai san cia ngudi khac do hanh vi dua vao st dung cac
phuong tién giao thong duong bd khong bao dam an toan gay ra, trong khi
chua c6 huéng din chinh thirc vé truong hop pham toi quy dinh tai khoan 2
cua diéu luat, ching ta co thé van dung Thong tu lién tich s6 02/2001/TTLT-
TANDTC-VKSNDTC-BCA-BTP ngay 25 thang 12 nam 2001 cua Toa an
nhan déan tbi cao, Vién kiém sat nhan dan tdi cao, BO Cong an, BO Tu phap
hudéng dan ap dung mot sb quy dinh tai Chuong XIV"Céc to61 xam pham so&
hitu" ctia Bo luat hinh sy nam 1999 d6i voi truong hop gdy hau qua rat
nghiém trong hodc dac biét nghi€ém trong dé xac dinh hau qua rat nghiém
trong hoac dac biét nghiém trong do hanh vi dua vao str dung cac phuong tién
giao thong duong bd khong bao dam an toan gy ra. Cu thé 1a:

Néu thudc mot trong cac truong hop sau ddy 1a gdy hau qua rat
nghiém trong:

- Lam chét hai nguoi;

- Gdy thuong tich hodc gdy ton hai cho sirc khoé ciia ba dén bon
nguoi voi ty lé thuong tat cua moi nguoi tir 61% tro lén;

- Gdy thwong tich hodc gdy ton hai cho sirc khoé ciia nam dén
bay nguoi véi ty 1¢ thirong tdt ciia moi nguoi tir 31% dén 60%;

- Gdy thwong tich hodc gdy ton hai cho sirc khoé cia nhiéu
nguoi voi tong ty 1é thuwong (it cia tat cd nhitng nguoi nay tir 101% dén
200%, néu khénhog thuéc truong hop cé ba dén bon nguoi véi ty 1¢ thirong
tGt ctia moi nguwoi tir 61% tré 1én hodc ndm dén bdy nguoi véi ty 1é thwong tit
ciia méi nguwoi tir 31% dén 60%;
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- Gay thiét hai Vvé tai san ¢é gia tri tw 500 triéu déng dén dudi
mot ty nam tram triéu dong;

- Gay thiét hai vé tinh mang, suc khoé va tai san ma hdu qud thudc
hai dén ba diém tw diém thuoc truong hop quy dinh la hdu qua nghiém trong.

Néu thudc mot trong cac truong hop sau day 1a gy hau qua dic
biét nghiém trong:

- Lam chét ba ngueoi tré lén;

- Gdy thuong tich hodc gady ton hai cho sirc khoé ciia ndm nguwoi
tro lén voi ty 1é thuong tat cua moi nguoi tir 61% tro lén;

- Gady thwong tich hodc gdy ton hai cho sirc khoé cia tdm nguwoi
tro lén voi ty 1é thuong tat cua moi nguoi tir 31% den 60%;

- Gdy thwong tich hodc gdy ton hai cho sirc khoé cia nhiéu
nguroi voi tong ty 1é thwong (it cia tat ca nhitng ngwoi nay tir 201% tré 1én,
néu khéng thudc truong hop c6 nam nguwoi tré 1én véi ty 1é thuwong tdt ciia
moi nguoi tir 61% tré 1én hodc tam nguwoi tré 1én véi 1y 1é thwong Gt clia moi
nguwoi tir 31% dén 60%;

- Gay thiét hai vé tai san co gia tri twr mot ty nam tram triéu dong
tro lén;

- Gdy thiét hai vé tinh mang, sirc khoé va tai san ma hdu qua
thuoc bon diém tro lén tw diém a.l dén diém a.6 tiéu muc 3.4 nay cua Thong
tu lién tich

- Gdy thiét hai vé tinh mang, sirc khoé va tai san ma hdu qud
thudc hai diém tré 1én tir diém b.1 dén diém b.6 tiéu muc 3.4 nay cia Thong
tu lién tich.

- Ngoai Cc thiét hai vé tinh mang, sirc khoé va tai san, thi thuc tién
cho thdy c6 thé con c6 hdu qua phi vit chat, nhw anh huéng xdu dén viéc thuc
hién dwong 16i ciia Pdang, chinh sdch cia Nha mede, gdy anh hwong vé an
ninh, trdt tw, an toan xa hoi... Trong cac truong hop nay phai tuy vao tung
trieong hop cu thé @é danh gid mirc do ciia hdu qud do t6i pham gay ra la rt
nghiém trong hodc dac bi¢t nghiém trong.
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Pham t01 thudc truong hop quy dinh ta khodn 2 cia diéu luat, thi nguoi
pham t01 co thé bi phat tu tir ba nam dén muoi nam, 1a toi pham rat nghiém
trong. So v&i khoan 2 DPiéu 188 Bo luat hinh sy nim 1985 quy dinh vé tdi
pham nay thi khoan 2 Diéu 204 B6 luat hinh sy ndm 1999 nhe hon, nén duoc
ap dung dbi v6i hanh vi pham toi xay ra trude 0 gio 00 ngay 1-7-2000 ma sau
0 gio 00 ngay 1-7-2000 mai xu 1y.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 2 Piéu
204 B6 luat hinh su, Toa an phai cin ctr vao cac quy dinh vé quyét dinh hinh
phat tai Chwong VII B luat hinh su ( tir Diéu 45 dén Piéu 54). Néu nguoi
pham t0i gdy hau qua rat nghiém trong va c6 nhiéu tinh tiét giam nhe quy
dinh tai Diéu 46 Bo luét hinh su, khong co6 tinh tiét tdng nang hodc tuy co
nhung muc d6 ting ning khong dang ké, thi ¢ thé dugc ap dung dudi mirc
thap nhat ctia khung hinh phat ( dudi ba nam ti). Néu nguoi pham toi giy hau
qua dic biét nghiém trong va c6 nhiéu tinh tiét ting ning quy dinh tai Diéu 48
B0 luat hinh sy, khong co6 tinh tiét giam nhe hodc néu co nhung muc d§ giam
nhe khong dang ke, thi c¢6 thé bi phat dén mudi nam tu.

Néu cac tinh tiét khac cta vu an nhu nhau, thi nguoi pham to1 gay hau
qua dac bi¢t nghiém trong bi phat nang hon nguo1 pham to1 chi gady hau qua
rat nghiém trong.

3. Hinh phat b6 sung déi véi ngwoi pham tji

Ngoai hinh phat chinh, nguoi pham to1 con ¢ thé bi cam dam nhiém
chtrc vy, cam hanh nghé hodc lam cong viéc nhat dinh tir mgt nam dén nam
nam.

So v6i Piéu 218 Bo luat hinh sy nam 1985 quy dinh hinh phat b6 sung
ddi voi toi pham nay thi khoan 3 Diéu 204 B6 luat hinh sy ndm 1999 nhe hon
vi murc thép nhét ctia hinh phat cAm dam nhiém chirc vu, cAm hanh nghé hoac
lam cong viéc nhét dinh t&r mot nim ( Piéu 218 1a tir hai nam), nén ddi vai
hanh vi pham toi x4y ra trude 0 gid 00 ngay 1-7-2000 ma sau 0 gid 00 ngay
1-7-2000 mé1 xét xir thi Toa an 4p dung khoéan 3 Piéu 204 Bo luat hinh sy
nam 1999 d6i véi ngudi pham toi.

4. TOI PIEU PONG HOAC GIAO CHO NGUOI KHONG PU PIEU
KIEN PIEU KHIEN CAC PHUONG TIEN GIA0O THONG PUONG BO
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Piéu 205. Toi dieu dong hodc giao cho nguoi khong da diéu kién
diéu khién cac phwong tién giao thong dwong bd

1. Nguoi nao diéu déng hodc giao cho nguoi khéng cé gidy phép hodc
bang ldi xe hodc khéng di cdc diéu kién khdc theo quy dinh cia phdp ludt
diéu khién cic phirong tién giao thong dwong bg gdy thiét hai cho tinh mang
hodc gady thiét hai nghiém trong cho suc khoe, tai san cua nguoi khdc, thi bi
phat tién tir ba triéu dong dén ba muoi triéu dong, cdi tao khong giam giit dén
ba nam hoac phat tu tuw mot nam dén ba nam.

2. Pham t6i gdy hdu qua rdt nghiém trong thi bi phat ti tir hai nam dén
bay nam.

3. Pham toi gdy hdu qua dac biét nghiém trong thi bi phat tu tur nam
nam dén mwoi hai nam.

4. Nguwoi pham toi con co thé bi cam dam nhiém chirc vu, cam hanh
nghé hodc lam cong viéc nhat dinh tir mot nam dén nam nam.

Dinh Nghia: Diéu dong hodc giao cho ngudi khong du diéu kién diéu
khién céc phuong tién giao thong duong bd 1a hanh vi diéu dong hodc giao
cho nguoi khong c6 gidy phép hodc bang 1ai xe hodc khéng du cac diéu kién
khac theo quy dinh ciia phap luat diéu khién cac phuong tién giao thong
dudng bd.

Toi diéu dong hodc giao cho ngudi khong du diéu kién diéu khién cac
phuong tién giao thong duong b cling 1a tdé1 pham duogc tach tir td1 “dua vao
str dung cac phuong tién giao thong véan tai khong bao dam an toan hoic diéu
dong ngudi khong du diéu kién didu khién cac phuong tién giao thong van tai
gy hau qua nghiém trong” quy dinh tai Diéu 188 B luat hinh sy nam 1985.

Tuy nhién, Piéu 188 Bo luat hinh sy nim 1985 chi quy dinh hanh vi
diéu déng, con Diéu 205 Bo luat hinh sy ndm 1999 thém hanh vi “giao”.
Thue ra hanh vi giao va hanh vi diéu déng vé ban chat khong cé gi khac nhau,
nhung sy khac nhau 1a & tu cach chu thé. Ngudi co hanh vi diéu déng 1a
ngudi co chire vu, quyén han con nguoi c¢o hanh vi giao khong phai 1a ngudi
cO chuc vu, quyén han ma ho chi c6 thé 1a chi s& hitu hodc nguoi quan ly
phuong tién giao thong duong bd. Pidu 205 B luat hinh sy ndm 1999 ciu tao
thanh 3 khoan; bo hinh phat canh cao va thém hinh phat tién 13 hinh phat
chinh; bd sung tinh tiét “gdy hdu qud rat nghiém trong” 1a yéu té dinh khung
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hinh phat; ting hinh phat cai tao khong giam giir Ién t6i ba nam va hinh phat
bd sung dugc quy dinh ngay trong diéu luat.

A. CAC DAU HIEU CO BAN CUA TOI PHAM
1. Cic diu higu thujc vé chii thé ciia tgi pham

Chu thé cua toi pham nay vura la chu thé dic biét, vira khong phai Ia
dac biét.

La chu thé dic biét, nguoi pham tdi 1a nguoi chiu trach nhiém vé viéc
diéu dong nguoi diéu khién cac phuong tién giao thong duong bo nhu: Giam
dbc xi nghiép vén tai, Giam dbc xi nghiép xe khach, Chu cac doanh nghiép
van tai.

Nguoi pham t0i khong phai 1a chu thé dic biét 1a nguoi khong co trach
nhiém diéu dong nguoi didu khién phuong tién giao théng dudng bd, nhung
ho la chu s¢ hitu hoac nguoi quan ly phuong tién giao thong duong bd nhu:
Chu s¢ hitu xe mé to giao cho nguoi khac khong co bang 1ai xe mo to diéu
khién xe mé t6 ctia minh hodc mot lai xe da giao xe cho phu xe ma nguoi phu
xe khong co bang lai xe.

Dbi v6i nguoi tir du 14 tudi dén dudi 16 tudi khong phai chiu trach
nhiém hinh sy vé toi pham nay, vi td1 pham nay la td61 pham dugc thuc hién do
vO y va khong c6 truong hop nao la td1 dac bi¢t nghi€ém trong.

2. Cdc déu higu thudc vé khdch thé ciia tji pham

Khach thé cua toi pham nay ciing 1a trat tu an toan giao thong dudng
bo.

Déi twong tic déng cla toi pham ndy 13 con ngudi ma cu thé 1a: Nguwoi
diéu khién phirong tién giao thong dwong bo khéng du diéu kién quy dinh tai
Ludt giao théng dwong bé ( hay con goi la nguoi diéu khién phwong tién tham
gia giao thong). Vi du: Diéu dong ngudi khong co bang 1ai xe lai xe chd cong
nhan di nghi mat. Trén dudng dén noi nghi mat da vi pham cac quy dinh vé
an toan giao thong duong b, giy tai nan lam chét mot ngudi va bi thuong 3
nguoi khac.
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Nguoi diéu khién phwong tién tham gia giao théng gdm ngudi diéu
khién xe co gidi, xe thd so, xe may chuyén dung tham gia giao thong dudng
bo.

Luat giao thong duong bd quy dinh, nguoi 1ai xe tham gia giao thong
phai c6 gidy phép 1ai xe phi hop véi loai xe dugc phép diéu khién do co quan
nha nudc co thim quyén cip. Nguoi 1ai xe phai bao dam do6 tudi, strc khoé
theo quy dinh.

Khi xac dinh ddi tuong tac dong cta tdi pham ndy, can d6i chiéu voi
quy dinh cta Luat giao thong dudng bd vé nhiing didu kién can va da dbi véi
ngueoi diéu khién phwong tién tham gia giao théng. Nhitng diéu kién nay do
Luat giao thong duong bd quy dinh.

3. Cdc déu higu thuc vé mdt khdch quan ciia toi pham
a. Hanh vi khach quan

Nguoi pham t6i ndy, 1a ngudi thuc hién hanh vi diéu dong hodc giao
cho ngudi khong du diéu kién diéu khién phuong tién giao thong duong bd.

Piéu dong 1a ra 1€nh, phan cong, chi thi cho nguoi khac. biéu dong
nguoi khong du diéu kién diéu khién phuong tién giao thong dudng bo 13 ra
1énh, chi thi hodc phan cong nhiing nguoi bi phap luat cAm diéu khién phuong
tién giao thong duong bd. Vi du: Nguyén Xuan H 1a giam ddc xi nghiép van
tai hang hoa diéu dong Bui Luu K 1a 14i xe ctia xi nghiép trong mau dang co
noéng do con vuot qua 80 miligam/100 mililit mau, 14i xe van tai chd hang gay
tai nan lam chét nguoi.

Giao cho nguoi khéng di diéu kién diéu khién phirong tién giao thong
duong bo la giao phuong tién giao thong duong bo cho nhirng ngudi bi phap
luat cAm diéu khién phuong tién giao thong duong bd. Vi du: Vii Khéac T 1a
1ai xe khach, sau khi d3 tra khach ¢ bén xe xong. T néi voi Nguyén Van M 1a
phu xe khong c6 bang 14i dua xe di thay dau, con T vao quan ngdi udng bia.
Trén dudng dén noi thay dau, M gy tai nan 1am chét ngudi. Hanh vi cua T 1a
hanh vi giao cho nguoi khong du diéu kién diéu khién phuong tién giao thong
duong bo.

Truong hop cho ngudi khac muon xe mé td, xe may ma biét nguoi
muon xe khong du diéu kién diéu khién phuong tién giao thong dudng bo,
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nhung van cho muon dan dén ngudi mugn xe giy tai nan lam chét nguoi thi
nguoi cho muon xe bi coi 1a giao cho ngudi khong du diéu kién diéu khién
phuong tién giao thong dudng bo va bi truy ciru trach nhiém hinh sy. Néu c6
cin ctr cho rang, nguoi cho muon xe khong biét nguoi muon xe khong du
diéu kién diéu khién phuong tién giao thong duong bo thi ho khong bi coi 1a
giao cho ngudi khong du diéu kién diéu khién phuong tién giao thong dudng
bo.

b. Hiau qua

Hau qua cting 1a d4u hiéu bat budc cua cu thanh toi pham nay. Néu
hanh vi diéu dong hodc giao cho ngudi khong du diéu kién diéu khién cac
phuong tién giao thong duong bo ma chua gay ra thi€t hai cho tinh mang hoac
gay thiét hai nghiém trong cho sirc khoé, tai san ciia ngudi khac thi chua cu
thanh to1 pham.

Viéc xac dinh thiét hai cling twong ty nhu d6i v6i toi vi pham cac quy
dinh tai cdc Diéu 202, 203, 204 Bo luat hinh sy.

Gay hau qua rat nghiém trong hodc hau qua dic biét nghiém trong thi
nguoi pham t01 bi truy ctru trach nhiém hinh sy theo khoan 2, khoan 3 cua
diéu luat.

c. Cdc ddu hiéu khdch quan khéc

Ngoai hanh vi khach quan, ddi voi toi diéu dong hodc giao cho nguoi
khong du diéu kién diéu khién cac phuong tién giao théng duong bd, nha lam
luat quy dinh mot sé ddu hiéu khach quan khac 1a ddu hiéu bt budc cia ciu
thanh t6i pham nhu: Piéu kién ddi voi ngudi diéu khién phuong tién giao
thong duong bo. Cac diéu kién nay duoc quy dinh tai Luat giao théng duong
bo.

Theo quy dinh tai Luat giao thong duong bd thi nhitng ngudi sau day
khoéng du diéu kién diéu khién phuong tién giao thong dudng bo:

- Khong c6 gidy phép lai xe phu hop véi loai xe duoc phép diéu khién
do co quan nha nude c6 thim quyén cap;

- Khong bao dam do tudi, stc khoé;

- Nguoi tap 1a1 xe thyc hanh trén xe khong phai xe tap lai va khong co
gido vién bao tro tay lai;
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- Nguoi diéu khién xe may chuyén dung tham gia giao théng khong c6
chtng chi bdi dudng kién thirc vé phap luat giao thong duong bo, khong co
bang hodc ching chi diéu khién xe may chuyén dung do co s& dao tao nguoi
diéu khién xe may chuyén dung cap.

- Nguoi 1ai xe dang diéu khién xe trén dudng ma trong méau c6 ndong do
cOn, ruou, bia vuot qué 80 mmg/100 mml mau hoac 40 mmg/11 khi thé va
cc chat kich thich khac.

4. Cac ddu higu thudc vé mdt chii quan ciia tdi pham

Ciing nhu ddi voi cac toi vi pham cac quy dinh vé an toan giao thong,
nguoi thuc hién hanh vi can tré giao thong duong bo 1a do vo y (v y vi qua
tu tin hodc vo ¥ vi cau tha, nhung chi yéu 1a vo ¥ vi qua tu tin).

Mac du la vo y pham t01, nhung trude khi diéu dong hodc giao cho
nguoi khong du diéu kién diéu khién cac phuong tién giao thong dudng bo,
ngudi pham tdi phai biét ngudi ma minh diéu dong hodc giao phai 1a nguoi
khong du diéu kién diéu khién cac phuong tién giao thong duong bo. Néu vi
mot 1y do ndo d6 ma ngudi pham tdi khong biét nguoi ma minh didu dong
hodc giao cho ngudi khong du didu kién diéu khién cac phuong tién giao
thong dudng b thi cling khong cdu thanh toi pham.

B. CAC TRUONG HOP PHAM TOI CU THE

1. Pham tji diéu déng hodc giao cho ngwoi khéng dii diéu kién diéu
khién phwong ti¢n giao théong dwong bp khéng cé cdc tinh tiét dinh khung
hinh phat

Pay 1a trudng hop pham tdi quy dinh tai khoan 1 Piéu 205 B luat hinh
su, 1a cAu thanh co ban cua toi diéu dong hoac giao cho nguoi khong du diéu
kién diéu khién phuong tién giao thong duong bd, nguoi pham tdi c6 thé bi
phat phat tién tir ba triéu dong dén ba muoi triéu dong, cai tao khong giam gir
dén ba nam hodc bi phat ti tir mot nam dén ba nam, 13 to6i pham it nghiém
trong.

So v&i Piéu 188 Bo luét hinh sy nim 1985 quy dinh vé toi pham nay,
thi khoan 1 DPiéu 205 B6 luét hinh su ndm 1999 nhe hon, vi khoan 1 Diéu 205
Bo luat hinh sy ndam 1999 c¢6 muc cao nht cia khung hinh phat 1a ba nam
trong khi khoan 1 Piéu 188 Bo luat hinh sy ndm 1985 13 5 nim, mic du Diéu
205 B0 luédt hinh sy nam 1999 bo hinh phat canh cdo va hinh phat cai tao
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khong giam gitt ndng hon khoan 1 Diéu 188 B9 luat hinh sy ndm 1985, nhung
so sanh gitra Piéu 188 B6 luat hinh sy nam 1985 véi Diéu 205 Bo luat hinh
su ndm 1999 thi Pidu 205 B luat hinh sy nam 1999 1a diéu lut ning hon. Vi
vay, hanh vi pham t6i xdy ra trude 0 gio 00 ngay 1-7-2000 ma sau 0 gio 00
ngay 1-7-2000 méi xtr 1y thi 4p dung khoan 1 Piéu 188 Bo luat hinh sy nim
1985. Tuy nhién, Toa an phai cin c& vao khung hinh phat tai Diéu 205 Bo
luat hinh sy ndm 1999 theo hudng c6 1¢i cho ngudi pham toi .

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 1 Diéu
205 Bo luat hinh sy, Toa 4n can cin ¢ vao cic quy dinh vé quyét dinh hinh
phat tai Chuong VII B luat hinh su ( tir Diéu 45 dén Diéu 54). Néu nguoi
pham ti c6 nhiéu tinh tiét giam nhe quy dinh tai Piéu 46 Bo luat hinh sy,
khong c6 tinh tiét ting ning hodc tuy ¢6 nhung mirc do ting ning khong dang
ké, thi c6 thé duge ap dung hinh phat tién hodc hinh phat cai tao khong giam
giit. Néu nguoi pham tdi c6 nhiéu tinh tiét ting nang quy dinh tai Diéu 48 Bo
luat hinh sy, khong c6 tinh tiét gidm nhe hoac néu co nhung mirc d0 giam nhe
khong dang ke, thi c¢6 thé bi phat dén ba nam tu.

Cling nhu ddi voi Piéu 204 BO luat hinh sy, trong khi chua c6 hudng
dan chinh thiec, theo ching t61 co thé van dung Thong tu lién tich s6
02/2001L/TTLT-TANDTC-VKSNDTC-BCA-BTP ngay 25 thang 12 nam
2001 ctia Toa an nhéan dan tdi cao, Vién kiém sat nhan dan tdi cao, BO Cong
an, Bo Tu phap huéng dan ap dung mét s quy dinh tai Chuong XIV “Céc toi
x4m pham s& hitu” ctia B luat hinh sy nim 1999 d6i voi trudng hop giy hau
qua nghiém trong dé xac dinh thiét hai tinh mang hodc thi€t hai nghiém trong
d6i voi stc khoé, tai san ciia ngudi khac do hanh vi diéu dong hoic giao cho
nguoi khong du diéu kién diéu khién phuong tién giao thong dudng bo gy ra,
ma khong nén van dung Nghi quyét sé 02/2003/NQ-HPTP ngay 17-4-2003
ctia Hoi ddng Tham phan Toa an nhan dan t6i cao ddi vdi Pidu 202 Bo luat
hinh sy vé trudng hop gay thiét hai nghiém trong cho strc khoé, tai san cua
nguoi khac, vi thiét hai do hanh vi diéu dong hoic giao cho nguoi khong du
diéu kién diéu khién phuong tién giao thong duong bd gy ra khong phai 1a
thiét hai truc tiép ctia hanh vi pham toi nay.

2. Pham tdi thujc cdc trwong hop quy dinh tai khodin 2 Diéu 205 B
ludt hinh sy

Khac véi khoan 2 Diéu 204, Khoan 2 Biéu 205 B¢ luat hinh su chi quy
dinh mot trudng hop pham t6i d6 1a: “Gdy hdu qua rdt nghiém trong”. V& ky
thuat 1ap phap, viéc quy dinh nhu vay la khoa hoc, vi gay hau qua rat nghiém
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trong va gay hau qua dac bi¢t nghiém trong la khic nhau nén phai c6 hai
khung hinh phat khac nhau.

Trong khi chua c6 huéng din chinh thirc thé nao 14 gdy hau qua rét
nghiém trong do hanh vi diéu dong hoic giao cho ngudi khong du diéu kién
diéu khién phuong tién giao thong duong bo gy ra, theo chiing t6i ¢6 thé van
dung Théng tu lién tich s6 02/2001/TTLT-TANDTC-VKSNDTC-BCA-BTP
ngay 25 thang 12 nim 2001 ctia Toa an nhan dan tbi cao, Vién kiém sat nhan
dan t6i cao, B6 Cong an, Bo Tu phap hudéng din ap dung mét s6 quy dinh tai
Chuong XIV"Céc td1 xam pham s& hiru" cua B luat hinh sy nam 1999 ddi
v6i truong hop gy hau qua rat nghiém trong dé xac dinh hau qua rat nghiém
trong do hanh vi diéu dong hodc giao cho ngudi khong du diéu kién diéu
khién phuong tién giao théng duong bd giy ra, ma khong nén van dung Nghi
quyét s6 02/2003/NQ-HPTP ngay 17-4-2003 ctia Hoi dong Tham phan Toa
an nhan déan t6i cao ddi véi Pidu 202 Bo luat hinh su vé trudng hop gy hau
qua rat nghiém trong ddi véi hanh vi diéu dong hodc giao cho ngudi khong du
diéu kién diéu khién phuong tién giao thong duong bo gay ra.

Pham tg1 thudc truong hop quy dinh ta khoan 2 cua diéu luat, thi nguoi
pham tdi co thé bi phat ti tir hai nam dén bay nam, 1a t6i pham nghiém trong.
So véi Piéu 188 B luat hinh sy nam 1985 quy dinh vé t6i pham nay thi
khoan 2 Diéu 205 B6 luat hinh sy nim 1999 duoc coi la quy dinh mdi, nén
khong ap dung ddi voi hanh vi pham toi xdy ra trude 0 gid 00 ngay 1-7-2000
ma sau 0 gio 00 ngay 1-7-2000 mai xr 1y.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 2 Piéu
205 B0 luat hinh su, néu nguoi pham toi co nhiéu tinh tiét giam nhe quy dinh
tai Piéu 46 B luét hinh sy, khong c6 tinh tiét tang nang hodc tuy c6 nhung
mirc do ting niang khong dang ké, thi c6 thé duoc ap dung dudi mic thap nhét
ctia khung hinh phat ( dudi hai nam ti1). Néu ngudi pham ti c6 nhiéu tinh tiét
tdng ndng quy dinh tai Diéu 48 B luat hinh sy, khong c6 tinh tiét giam nhe
hodc néu c¢6 nhung mirc 46 giam nhe khong dang ké, thi co thé bi phat dén
bay nam tu.

3. Pham ti thujc cdc trwong hop quy dinh tai khodin 3 Diéu 205 B
ludt hinh sy

Khoan 3 Diéu 205 Bo luat hinh sy ciing chi quy dinh mét truong hop
pham to1 do 1a: “Gay hau qua dac biét nghi€ém trong”
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Ciing nhu d6i voi truong hop quy dinh tai khoan 2 cua diéu luat, trong
khi chua c6 huéng dan chinh thic thé nao 1a giy hau qua dic biét nghiém
trong do hanh vi diéu dong hodc giao cho nguoi khong du diéu kién diéu
khién phuong tién giao thong dudng bd giy ra, c6 thé van dung Thong tu lién
tich s6 02/2001/TTLT-TANDTC-VKSNDTC-BCA-BTP ngay 25 thang 12
nam 2001 cta Toa an nhan dan tdi cao, Vién kiém sat nhan dan tdi cao, BO
Cong an, B6 Tu phap huéng din 4p dung mot sb quy dinh tai Chuong
XIV"Céc t61 xam pham s¢ hiru" cia Bo ludt hinh sy nam 1999 dbi vai truong
hop gy hau qua rat nghiém trong dé xac dinh hau qua dac biét nghi€ém trong
do hanh vi diéu dong hodc giao cho nguoi khong du diéu kién diéu khién
phuong ti€n giao thong duong bd gay ra.

Pham t6i thudc truong hop quy dinh ta khoan 3 cua diéu luat, thi nguoi
pham t01 c6 thé bi phat tu tor ndm ndm dén muoi hai nam, 1a toi pham rat
nghi€ém trong. So v&i Piéu 188 B luat hinh sy nim 1985 quy dinh vé toi
pham nay thi khoan 3 Piéu 205 B6 luat hinh sy ndm 1999 duoc coi la truong
hop quy dinh tai khoan 2 Diéu 188 Bo luat hinh su va nang hon khoan 2 Diéu
188 B0 luat hinh sy, nén khong ap dung dbi voi hanh vi pham to1 xéy ra trudc
0 g10 00 ngay 1-7-2000 ma sau 0 gio 00 ngay 1-7-2000 mdi1 xur 1y.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 3 Diéu
205 B9 luat hinh sy, néu ngudi pham t6i ¢6 nhiéu tinh tiét giam nhe quy dinh
tai Piéu 46 B luét hinh sy, khong c6 tinh tiét tang nang hodc tuy c6 nhung
murc do ting nang khong dang ké, thi c6 thé duoc ap dung dudi muc thap nhat
cua khung hinh phat ( dudi ndm nam tu), nhung khong duge dudi hai nam tu
(xem Diéu 47 Bo luat hinh su). Néu ngudi pham t6i gay hau qua dic biét
nghiém trong va c6 nhiéu tinh tiét ting nang quy dinh tai Piéu 48 B¢ luat hinh
su, khong c6 tinh tiét giam nhe hodc néu co nhung mirc do gidm nhe khong
dang ké, thi c6 thé bi phat dén muoi hai nam tu.

4. Hinh phat bo sung déi véi ngwoi pham tji

Ngoai hinh phat chinh, ngudi pham t01 con c6 thé bi cam ddm nhiém
chtrc vy, cam hanh nghé hodc lam cong viéc nhat dinh tor mét ndm dén nam
nam.

So v6i Piéu 218 Bo luat hinh sy nam 1985 quy dinh hinh phat b6 sung
d6i v6i toi pham nay thi khoan 4 Diéu 205 Bo luat hinh sy nim 1999 nhe hon
vi mirc thép nhét cta hinh phat cAm dam nhiém chirc vy, cdm hanh nghé hoac
lam cong viéc nhat dinh tir mot nam ( Diéu 218 1a tir hai nam), nén dbi voi
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hanh vi pham t0i x4y ra trudc 0 gid 00 ngay 1-7-2000 ma sau 0 gio 00 ngay
1-7-2000 méi xét xur thi Toa an ap dung khoan 4 Diéu 205 B luat hinh su
nam 1999 d6i véi ngudi pham toi.

5. TOI VI PHAM QUY PINH VE DPIEU KHIEN PHUONG TIEN
GIAO THONG PUONG SAT

Pi¢u 208. Toi vi pham quy dinh vé diéu khién phwong tién giao
thong duong sit

1. Nguoi ndo chi huy, diéu khién phwong tién giao thong dwong sdit ma
vi pham quy dinh vé an toan giao théng dwong sdt gdy thiét hai cho tinh mang
hodc gady thiét hai nghiém trong cho suc khoé, tai san cua nguoi khdc, thi bi
phat tién tir muoi tridu dong dén mot tram triéu dong, cdi tao khéng giam giir
dén ba nam hodc phat tu tr mot nam dén nam nam.

2. Pham toi thuoc mot trong cac truong hop sau ddy, thi bi phat tu tuw
ba nam dén mwoi ndm:

a) Khéng cé gidy phép, bang hodc chirng chi chuyén mén twong g
VOl nhiém vu duoc giao,

b) Trong tinh trang ding rieou, bia qud nong do quy dinh hodc say do
diing cdc chat kich thich manh khéc;

¢) Gdy tai nan roi bo chay dé tron tranh trach nhiém hodc cé y khong
curu giup nguoi bi nan;

d) Khéng chdp hanh hiéu 1énh cia ngwoi chi huy hodc nguoi ¢é tham
quyén diéu khién, giiv gin trdt tw, an toan giao thong dwong sdt;

d) Gdy hdu qud rat nghiém trong.

3. Pham toi gdy hau qua dac biét nghiém trong thi bi phat tu tw bay
nam dén muwoi ldm nam.

4. Pham tdi trong truong hop cé khd ndng thue té dan dén hdu qua ddc
biét nghiém trong néu khéng dwege ngdan chan kip thoi, thi bi phat tién tir mueoi
triéu dong dén ndm muwoi triéu dong, cdi tao khéng giam gitt dén hai nam
hodc phat tir tir sau thang dén ba ném.

5. Nguwoi pham toi con co thé bi cam dam nhiém chirc vu, cam hanh
nghé hodc lam cong viéc nhat dinh tir mét nam dén nam nam.

Dinh Nghia: Vi pham quy dinh vé diéu khién phuong tién giao thong
duong sit 14 hanh vi vi pham quy dinh vé an toan giao thong trong khi chi huy
hoic diéu khién cac phuong tién giao thong dudnhoa sit gay thiét hai cho tinh
mang hodc gay thiét hai nghiém trong cho strc khoé, tai san cua nguoi khac.
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T6i vi pham quy dinh vé diéu khién phuong tién giao thong dudng sit
1a t61 pham dugc tach tu td6i vi pham quy dinh vé an toan giao thong van tai
quy dinh tai Diéu 186 B luat hinh sy nim 1985.

So v6i Pidu 186 Bo luat hinh sy nam 1985 thi Piéu 202 B luat hinh su
nam 1999 c6 nhiéu sira doi, bd sung nhu:

Quy dinh cy thé hanh vi pham t6i 12 hanh vi vi pham quy dinh vé diéu
khién phuong tién giao thong dudng sat chir khong phai vi pham vé an toan
giao thong van tai chung chung nhu Diéu 186 B luat hinh sy nam 1985;

B6 sung hanh vi “chi huy” phuong tién giao thong dudng sit 1a hanh vi
khach quan cua toi pham.

Stra d6i tinh tiét gay thiét hai dén strc khoé thanh “gdy thiét hai nghiém
trong dén sirc khoé”;

B6 sung tinh tiét “khéng cé gidy phép, chimg chi chuyén mén twong
itng véi nhiém vu dwoe giao”, ngoai tinh tiét khong c6 bang 14i;

Stra d6i tinh tiét  trong khi say ruou hodc say do ding chét kich thich
khac” thanh “ trong tinh trang dung ruou, bia qua nong d6 quy dinh hoic say
do dung cac chit kich thich manh khac”

B6 sung tinh tiét “Khéng chdp hanh hiéu lénh cia ngwoi dang lam
nhiém vy diéu khién hodc hudng din giao théng” va tinh tiét “Gay hdu qud
rdt nghiém trong” 1a yéu t6 dinh khung hinh phat;

Bo6 sung hinh phat tién 1a hinh phat chinh d6i voi ngudi pham toi; ting
hinh phat cai tao khong giam gitr 1én t1 ba nam.

Hinh phat b6 sung dugc quy dinh trong cung diéu lut.
A. CAC DAU HIEU CO BAN CUA TOI PHAM

N6i chung cac dau hiéu cua t6i pham nay ciing twong ty véi toi vi pham
cac quy dinh vé diéu khién phuong tién giao thong dudng bd quy dinh tai
Diéu 202 Bo luat hinh sy. Tuy nhién, c6 mot s6 quy dinh cu thé chi co & toi
pham nay ma khong c6 & to1 pham khac, c6 quy dinh phu hgp hon véi to1 vi
pham cac quy dinh vé diéu khién phuong tién giao thong dudng bd ( ching
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to1 s€ phan tich sau). B¢ ban doc tién theo ddi, chung t6i s€ 1an lgt phan tich
cac dau hi¢u cua td1 pham nay, dong thoi néu nhitng diém maoi, di€m khéc so
v6i cac to1 pham tuong tu.

1. Cac dau hiéu thugc vé chu thé cua tdi pham

Chu thé cua tdi pham nay tuy khong phai 1a chi thé dic biét, nhung chi
nhimg ngudi chi huy hodc diéu khién cac phuong tién giao thong duong sat
mo&i 13 chu thé cua toi pham nay.

Nguoi chi huy phuong tién giao thong dudng sat khong phai 1a dimg
dau nhu nguoi chi huy trong céac luc lugng vii trang hay chi huy mét don vi
san xuat, ma ho chi 1a ngudi c6 trach nhiém trong viéc chi huy cho phuong
tién giao thong dudng sat (chu yéu 13 tu hoa) ra vao ga, qua cic duong giao
cit voi duong bo.

Nguoi diéu khién cac phuong tién giao thong duong sit 1a nguoi truc
tiép diéu khién tau hoa, dau tiu va cac phuong tién giao théng dudng sat
khéc.

Dbi v6i nguoi tir du 14 tudi dén dudi 16 tudi khong phai chiu trach
nhiém hinh sy vé toi pham nay, vi tdi pham nay Ia toi pham dugc thuc hién do
vO y va khong c6 truong hop nao la to1 dac bi¢t nghi€ém trong.

2. Cdc déu higu thudc vé khdch thé ciia tji pham

Khach thé cua t6i pham nay 14 trat tu an toan giao thong dudng sit.

Déi twong tdc ddng cua tdi pham nay 1a phuong tién giao thong dudng
sat bao gdbm dau may, toa xe va cac thiét bi chuyén dung dé van chuyén hanh
khach va hang hoa.

3. Cdc déu higu thuc vé mdt khdch quan ciia toi pham

a. Hanh vi khach quan

Nguoi pham t6i nay di c6 hanh vi vi pham cac quy dinh vé chi huy
hodc diéu khién phuong tién giao thong dudng sit.
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Vi pham cac quy dinh vé chi huy hodc diéu khién phuong tién giao
thong duong sat 1a khong chap hanh hoic chap hanh khong day du cac quy
dinh an toan giao thong dudng sit. Vi du: Diéu 42 Nghij dinh sé 39/CP ngay
05 thang 7 nam 1996 ciia Chinh phii vé bao dam trat ty, an toan giao thong
duong st quy dinh: Nghiém cam dua 1én tau khach cac chat doc hai, dé no,
dé chay, va cac chat nguy hiém khéc; chd hanh khach, hang ho4 qua trong tai
quy dinh cia toa xe; cho ngudi khong co trach nhiém 1én dau may, ché hang
trén dau may; chd nguoi trén tau hang (trr nguoi c6 trach nhiém); dua vat
pham cAm chuyén ché vao ga, 1én tau. Néu nguoi diéu khién tau hoa vi pham
cac quy dinh trén 13 hanh vi vi pham cac quy dinh vé diéu khién phuong tién
giao thong duong sit.

Viéc xac dinh hanh vi vi pham céc quy dinh vé chi huy hoic diéu khién
phuong tién giao théng dudng sét phai cin ctr vao Nghi dinh sé 39/CP ngay
05 thang 7 nam 1996 cua Chinh phu vé bao dam trat tu, an toan giao thong
duong sit.’

Péi véi toi vi pham cac quy dinh vé chi huy hodc diéu khién phuong
tién giao thong dudng sit khong chi co hanh vi vi pham cta ngudi diéu khién
ma con cd ca hanh vi vi pham cua nguoi chi huy phuong tién giao thong
duong sit. Vi vay, khi xac dinh hanh vi vi pham vé diéu khién phuong tién
giao thong duong sat, phai phan biét hanh vi chi huy va hanh vi diéu khién
phuong tién giao thong dudng sit.

Péi voi hanh vi chi huy phuong tién giao thong duong sat, khi xac dinh
hanh vi vi pham chua yéu can ¢t vao cac quy dinh vé viéc chi huy cho doan
tau chd khach, chd hang hoac dau may, toa xe va cac thiét bi chuyén dung
hoat dong trén dudng sit ra vao ga qua cac dudng giao cit voi duong bo.

Dbi voi hanh vi diéu khién phuong tién giao thong dudng sét, khi xac
dinh hanh vi vi pham chu yéu cin ctr vao cac quy dinh vé diéu khién dau may,
toa xe va cac thiét bi chuyén dung hoat dong trén duong sit.

b. Hau qua
Hau qua 1a ddu hiéu bat budc cua cdu thanh toi pham nay. Néu hanh vi

vi pham cac quy dinh vé diéu khién phuong tién giao thong dudng sit ma
chua gay ra thi¢t hai cho tinh mang hodc gay thiét hai nghiém trong cho strc

> Xem Nghi dinh s6 39/CP ngay 05 thong 7 ndm 1996 ctia Chénh phi vé bdo dam trat tw, an tod n giao
thung dwdng sat (Phan phu luc)
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khog, tai san cta nguoi khac thi chua cau thanh tdi pham, trir trudng hop quy
dinh tai khodn 4 cia diéu luat.

Pén nay, tuy chua c6 hudng dan truong hop gay thiét hai nghiém trong
cho stc khoé hodc tai san do hanh vi vi pham cac quy dinh vé diéu khién
phuong tién giao thong dudng sit gay ra, nhung theo chung t6i ¢6 thé cin cir
vao Nghi quyét sd 02/2003/NQ-HPTP ngay 17-4-2003 cua Hoi dong Tham
phan Toa an nhéan dan t6i cao d6i voi Pidu 202 B luat hinh su vé truong hop
gay thiét hai nghiém trong cho sttc khoé hoac tai sdn do hanh vi vi pham cac
quy dinh vé diéu khién phuong tién giao thong dudng sit giy ra, vi hanh vi
diéu khién phuong tién giao thong duong sat ciing truc tiép giy ra thiét hai vé
tinh mang, sttc khoé hodc tai san ctia ngudi khac. Tuy nhién, do tinh chat va
dic diém riéng cua loai phuong tién nay nén viéc xac dinh thi€t hai nghiém
trong cho sttc khoé hodc tai san do hanh vi vi pham cac quy dinh vé diéu
khién phuong tién giao thong duong sit gay ra c6 nhitng truong hop khong
gidng véi thiét hai nghiém trong cho stic khoé hodc tai san do hanh vi vi
pham céc quy dinh vé diéu khién phuong tién giao thong duong bo giy ra. Co
I& ciing chinh vi vay ma Hoi dong Tham phan Toa 4n nhan dan tbi cao chua
huéng dan.

c. Cdc ddu hiéu khdch quan khéc

Ngoai hanh vi khach quan, ddi vé6i t6i vi pham cac quy dinh vé diéu
khién phuong tién giao thong duong sat, nha 1am luat quy dinh mot s6 dau
hi¢u khach quan khac la d4u hiéu bat budc cua ciu thanh toi pham nhu:
Phuong tién giao thong duong sat (dau mdy, toa xe va cac thiét bi chuyén
dung hoat dong trén duong sit); dia diém (noi vi pham 1a cong trinh giao
thong dudng sit).

Theo quy dinh tai khoan 3 Piéu 2 Nghi dinh s6 39/CP ngay 05 thang 7
nam 1996 cta Chinh phu vé bao dam trét ty, an toan giao thong duong sat, thi
phuong tién giao thong dudng sit bao gdm: dau mdy, toa xe va cac thiét b
chuyén dung hoat dong trén dudng st.

4. Cdc déu higu thudc vé mdt chii quan ciia toi pham
Nguoi pham t6i vi pham cac quy dinh vé diéu khién phuong tién giao

thong dudng st thuc hién hanh vi 1a do vo ¥ (vO ¥ vi qua ty tin hodc vo ¥ vi
cau tha).
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B. CAC TRUONG HOP PHAM TOI CU THE

1. Pham tji vi pham cdc quy dinh vé diéu khién phwong tién giao
thong dwong sit khéng cé cdc tinh tiét dinh khung hinh phat

Day 1a truong hop pham t0i quy dinh tai khoan 1 Diéu 208 Bo luat hinh
su, 14 cAu thanh co ban cua toi vi pham céc quy dinh vé diéu khién phuong
tién giao thong dudng sit, ngudi pham toi co thé bi phat phat tién tir muoi
triéu dong dén mot tram triéu dong, cai tao khong giam giir dén ba nam hoic
bi phat tu tir mot dén nam nam, 13 toi pham nghiém trong.

So véi t6i vi pham cac quy dinh vé an toan giao thong van tai quy dinh
tai Diéu 186 B¢ luat hinh sy ndm 1985, thi khoan 1 Diéu 208 Bo luat hinh su
nam 1999 nhe hon, vi khoan 1 DPiéu 208 Bo luat hinh sy nim 1999 cé quy
dinh hinh phat tién 13 hinh phat nhe hon hinh phat cai tao khong giam giit ma
Piéu 186 Bo luat hinh sy nim 1985 khong quy dinh. Tuy nhién, vé hinh phat
cai tao khong giam giit thi khoan 1 Diéu 208 Bo luat hinh sy ndm 1999 ning
hon khoan 1 Piéu 186 Bo luat hinh sy nam 1985. Vi vay, hanh vi vi pham cac
quy dinh vé diéu khién phuong tién giao thong dudng sit xay ra trude 0 gid
00 ngay 1-7-2000 ma sau 0 gio 00 ngay 1-7-2000 mdi xir 1y thi ap dung
khoan 1 Diéu 208 B¢ luat hinh sy nim 1999. Tuy nhién, néu 4p dung hinh
phat cai tao khong giam gitr thi khong duoc qua hai nam.

Khi quyét dinh hinh phat ddi vi nguoi pham toi vi pham cac quy dinh
vé diéu khién phuong tién giao thong dudng sit theo khoan 1 Piéu 208 Bo
luét hinh su, Toa an can cin ¢t vao cac quy dinh vé quyét dinh hinh phat tai
Chuong VII B6 luat hinh sy ( tir Diéu 45 dén Diéu 54). Néu ngudi pham toi
¢ nhiéu tinh tiét giam nhe¢ quy dinh tai Diéu 46 B6 luat hinh sy, khong co
tinh tiét ting ning hodc tuy c6 nhung mirc do ting ning khong dang ké, thi co
thé duoc 4p dung hinh phat tién hodc hinh phat cai tao khong giam giir. Néu
ngudi pham toi c6 nhiéu tinh tiét ting ning quy dinh tai Diéu 48 Bo luat hinh
su, khong c6 tinh tiét gidm nhe hodc néu co nhung mtrc do gidm nhe khong
dang ké, thi c6 thé bi phat dén nam nam tu.

2. Pham tdi thujc cdc trwong hop quy dinh tai khodin 2 Diéu 208 B
ludt hinh sy

a. Khéng cé gidy phép, bang hodc chimg chi chuyén mén twong irng
VOl nhiém vu dwoc giao
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Ngoai gidy phép hodc bang 1ai nhu ddi v6i nguoi diéu khién phuong
tién giao thong khac, dbi v6i nguoi chi huy hodc diéu khién phuong tién giao
thong dudng sit trong mot sd truong hop con phai cé ching chi chuyén mén
tuong tng voi nhiém vu dugc giao. Pay ciing 1a dic thu dbi véi toi vi pham
quy dinh vé diéu khién phuong tién giao thong duong sat, vi ngoai hanh vi
clia nguoi tryc tiép diéu khién, con c6 hanh vi ctia nguoi chi huy phuong tién
ma theo quy dinh thi dbi véi nhitng ngudi nay trong mot sb trudng hop ciing
phai c6 ching chi chuyén mon tuong tng voi nhiém vu dugc giao. Vi du:
khoan 1 Diéu 34 Nghi dinh sb 39/CP ngay 05 thang 7 nim 1996 cta Chinh
pht vé bao dam trat ty, an toan giao thong dudng sit quy dinh: Nhan vién
duong sat phai dugc dao tao, kiém tra, sat hach, cép béng, giéy phép lai may
hodc chung chi chuyén mon nghiép vu theo tiéu chuan quy dinh cua B Giao
thong van tai.

b. Trong tinh trang ding rwou, bia qud nong dé quy dinh hodc say do
diing cdc chat kich thich manh khdc

Pay 1a trudng hop vi pham cac quy dinh vé diéu khién phuong tién
giao thong duong sét gay thiét hai cho tinh mang hodc gay thiét hai nghiém
trong cho strc khoé, tai sdn ma nguoi pham toi trong tinh trang dung rugu, bia
qua noéng do quy dinh hoic say do dung cac chat kich thich manh khac.

So véi diem b khoan 2 Diéu 202 B luat hinh sy, thi diém b khoan 2
Piéu 208 B luat hinh su quy dinh cuy thé va khoa hoc hon. Tuy nhién, nha
lam luat van con quy dinh dinh “say” do dung cac chét kich thich manh khéc
ma 1& ra nén quy dinh nhu khoan 2 Diéu 35 Nghi dinh s6 39/CP ngay 05
thang 7 nam 1996 ctia Chinh pha vé bao dam trat tu, an toan giao thong
duong sat 1a: “Trong mdu c6 do rieou, bia virot qud 50mg/100ml mdu hodc
0,25 mg/1 lit khi thé hodc stk dung cdc chat kich thich khac”. Quy dinh nay
khéng chi dé xac dinh ma con tranh nhitng trudong hop c6 nhiéu ¥ kién khéc
nhau vé khai niém “say”.

c. Gdy tai nan réi bé chay dé tron tranh trach nhiém hodc cé y khong
ctru giup nguoi bi nan

Truong hop pham to1 nay hoan toan twong tu véi truong hop quy dinh

tai diém ¢ khoan 2 Piéu 202 Bo lut hinh su dbi v6i toi vi pham céc quy dinh
vé diéu khién phuong tién giao thong dudng bo.
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d. Khéng chdp hanh hiéu lénh cia nguwoi chi huy hodc ngwoi c¢é tham
quyén diéu khién giir gin trdt tw an toan giao thong duong sat

Truong hop pham tdi nay hoan toan twong tu véi truong hop quy dinh
tai diém d khoan 2 Diéu 202 B6 luat hinh sy ddi véi toi vi pham cac quy dinh
vé diéu khién phuong tién giao thong dudng bd. Tuy nhién, trudng hop pham
t6i ngudi pham t6i khong chap hanh hiéu 1énh 14 hiéu 1énh cua ngudi chi huy
hodc ngudi c¢6 tham quyén diéu khién giir gin trat tu an toan giao thong duong
sat, chtr khong phai hiéu 1énh ctia ngudi dang lam nhiém vu diéu khién hozc
huéng dan giao thong.

d. Gdy hdu qua rat nghiém trong.

Gay hau qua rat nghiém trong do hanh vi vi pham cac quy dinh vé diéu
khién phuong tién giao thong duong sat 1 gay thiét hai rat nghiém trong cho
tinh mang, strc khoé hodc tai san cho nguo1 khac.

Trong khi chua c¢6 huéng din chinh thirc vé truong hop gay hau qua rat
nghiém trong do hanh vi vi pham cac quy dinh vé diéu khién phuong tién giao
thong dudng sit gdy ra, nén c6 thé ap dung Nghi quyét s 02/2003/NQ-HDTP
ngay 17-4-2003 cua Hoi ddng Tham phan Toa an nhan dan tdi cao dbi véi
Piéu 202 B luat hinh sy vé truong hop giy hau qua rat nghiém trong do
hanh vi vi pham cac quy dinh vé diéu khién phuong tién giao théng duong bo
gay ra, dé ap dung cho truong hop quy dinh tai diém d khoan 2 cta DPiéu 208
B0 luat hinh sy nam 1999.

Pham t6i thudc truong hop quy dinh tai khoan 2 Piéu 208 B¢ luat hinh
su, thi nguot pham to1 co thé bi phat tu tr ba nam dén muoi nam, 13 toi pham
rat nghiém trong.

So v4i Diéu 186 Bo luét hinh sy nam 1985, thi khoan 2 Diéu 208 B
luat hinh sy nam 1999 khong nang hon va cling khong nhe hon, nhung so
sanh gifra Diéu 186 B6 luat hinh sy nam 1985 véi Diéu 208 Bo luat hinh sy
nam 1999 thi Diéu 208 Bo luat hinh sy ndm 1999 1a diéu luat nhe hon. Vi
vay, d6i voi hanh vi pham toi trude 0 gid 00 ngay 1-7-2000 ma sau 0 gid 00
ngay 1-7-2000 méi xtr 1y thi 4p dung khoan 2 Piéu 208 B luat hinh sy nim
1999 d6i véi nguoi pham toi.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 2 Diéu
208 B0 luat hinh su, Toa an phai cin ctr vao cic quy dinh vé quyét dinh hinh
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phat tai Chuong VII B¢ luat hinh sy ( tir Piéu 45 dén Piéu 54). Néu nguoi
pham t6i chi thudc mot trudng hop quy dinh tai khoan 2 cua diéu luat, c6
nhiéu tinh tiét giam nhe quy dinh tai Diéu 46 Bo luat hinh sy, khong c6 tinh
tiét taing ning hodc tuy c6 nhung mirc do ting ning khéng dang ké, thi c6 thé
dugc ap dung dudi murc thap nhat cuia khung hinh phat (dudi ba nam tu). Néu
nguoi pham t6i thudc nhiéu trudng hop quy dinh tai khoan 2 cta diéu luat c6
nhiéu tinh tiét ting ning quy dinh tai Diéu 48 Bo luat hinh su, khong c6 tinh
tiét giam nhe hoic néu c¢6 nhung mirc do giam nhe khong dang ké, thi co thé
bi phat dén mudi nam tu.

3. Pham tji thuéc truwong hop quy dinh tai khodn 3 Piéu 208 Bj lugt
hinh su

Khoan 3 cua diéu luat chi quy dinh mét trudng hop pham toi, d6 la:
“Gay hau qua dac bi¢t nghiém trong”

Truong hop pham tdi nay cling tuong ty nhu truong hop quy dinh tai
khoan 3 Diéu 202 B luét hinh sy.

Trong khi chua c¢6 huéng dan chinh thirc, ching ta c6 thé tham khao
Nghi quyét s6 02/2003/NQ-HDTP ngay 17-4-2003 ctia Hoi dong Tham phan
Toa an nhan dan tdi cao d6i v6i Diéu 202 Bo luat hinh su vé trudng hop giy
hau qua Toa an dic biét nghiém trong do hanh vi vi pham cac quy dinh vé
diéu khién phuong tién giao thong dudng bd gy ra, dé ap dung cho trudong
hop quy dinh tai khoan 3 ctia Piéu 208 B9 luat hinh sy nam 1999.

Pham t61 thudc truong hgp quy dinh tai khodn 3 Piéu 208 Bo luat hinh
sy, thi nguoi pham to1 co thé bi phat tu tir bay nam dén muoi 1am nam, 12 toi
pham rat nghiém trong.

So véi Diéu 186 Bo luat hinh sy nam 1985, thi khoan 3 Diéu 208 B
luat hinh sy nam 1999 nhe¢ hon va so sanh gitra Diéu 186 Bo luat hinh sy nim
1985 v&i Didu 208 Bo luat hinh sy nam 1999 thi Piéu 208 B luat hinh sy
nam 1999 1 diéu luat nhe hon. Vi vay, d6i véi hanh vi pham toi trude 0 gio
00 ngay 1-7-2000 ma sau 0 gio 00 ngay 1-7-2000 mdi xu 1y thi 4p dung
khoan 3 Piéu 208 B6 luét hinh sy nim 1999 dbi voi nguoi pham toi.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 3 Diéu
208 Bo luat hinh su, Toa an phai cin ctr vao cac quy dinh vé quyét dinh hinh
phat tai Chuong VII B0 luat hinh sy ( tu Piéu 45 dén Piéu 54). Néu nguoi
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pham co nhiéu tinh tiét giam nhe quy dinh tai Diéu 46 Bo luat hinh su, khong
c6 tinh tiét ting nang hodc tuy cé nhung mirc d6 tang nang khong dang ké, thi
c6 thé duoc ap dung dudi bay nam tu, nhung khéng duoc dudi ba nim tu, vi
theo quy dinh tai Piéu 47 Bo luat hinh sy thi, khi c6 it nhat hai tinh tiét giam
nhe quy dinh tai khoan 1 Piéu 46, Toa an c6 thé quyét dinh mot hinh phat
dudi murc thip nhat cia khung hinh phat ma diéu luat da quy dinh nhung phai
trong khung hinh phat lién k& nhe hon cua diéu luat (khung hinh phat lién ké
ctia khoan 3 13 khoan 2 cta diéu luat). Néu nguoi pham toi c6 nhiéu tinh tiét
tang nang quy dinh tai Piéu 48 B6 luat hinh su, khong c6 tinh tiét giam nhe
hodc néu c¢6 nhung mirc d6 giam nhe khong dang keé, thi c6 thé bi phat dén
muoi [dm nam tu.

4. Pham tji thuéc trwong hop quy dinh tai khodn 4 Diéu 208 Bé luit
hinh sw

Truong hop pham tdi nay cling tuong ty nhu truong hop quy dinh tai
khoan 4 Piéu 202 Bo luat hinh su, chi khac nhau & chd kha nang thuc té dan
dén hau qua dac biét nghiém trong néu khong dugc ngan chan kip thoti 1a do
hanh vi vi pham quy dinh vé an toan giao théng duong sat do ngudi chi huy
hodc diéu khién phuong tién giao thong dudng sat thuc hién.

Pham t61 thudc truong hop quy dinh tai khoan 4 Piéu 208 B6 luat hinh
su, thi nguoil pham t01 co thé bi phat tién tir muoi triéu déng dén nam muoi
triéu dong, cai tao khong giam gitr ¢én hai nam hodc phat ti tir sdu thang dén
ba nam, la to1 pham it nghi€ém trong.

So voi khoan 4 DPiéu 186 Bo luat hinh sy ndm 1985, thi khoan 4 Piéu
208 B0 luat hinh sy nam 1999 nhe hon, vi khoan 4 Diéu 208 c6 hinh phat tién
1a hinh phat chinh ma khoan 4 Diéu 186 khong quy dinh va so sanh gitta Diéu
186 B luat hinh sy nim 1985 v&i Diéu 208 Bo luat hinh sy nam 1999 thi
Piéu 202 B6 luat hinh sy nam 1999 1a diéu luat nhe hon. Vi vay, d6i véi hanh
vi pham tdi trude 0 gio 00 ngay 1-7-2000 ma sau 0 gio 00 ngay 1-7-2000 moi
xtr 1y thi 4p dung khoan 4 Diéu 208 Bo luat hinh sy nam 1999 ddi voi ngudi
pham t6i. Tuy nhién, néu ap dung hinh phat cai tao khong giam gir thi khong
dugc qua mot nam; ddi vé6i hinh phat tu, co thé phat nguoi pham to1 dudi sau
thang ti ma khong nhat thiét phai co nhiéu tinh tiét giam nhe quy dinh tai
Diéu 46 BO luat hinh sy, vi khoan 4 Piéu 186 c6 muc hinh phat tu tir ba thang
dén ba nam.
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Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 4 Diéu
208 B9 luat hinh su, néu ngudi pham c6 nhiéu tinh tiét giam nhe quy dinh tai
Piéu 46 Bo luat hinh sy, khong ¢ tinh tiét ting ning hodc tuy c6 nhung mirc
d6 ting ning khong dang ké, thi c6 thé duoc ap dung hinh phat tién hodc cai
tao khong giam gitr. Néu nguoi pham toi c6 nhiéu tinh tiét ting ning quy dinh
tai Diéu 48 B luat hinh su, khong c¢o tinh tiét giam nhe hoac néu co nhung
mirc do giam nhe khong dang ké, thi ¢6 thé bi phat dén ba nam tu.

5. Hinh phat bé sung déi véi nguoi pham tpi

Ngoai hinh phat chinh, nguoi pham t0i con c6 thé bi cam dam nhi¢m
chtc vy, cam hanh nghé hodc lam cong viéc nhat dinh tor mdt nam dén nam
nam.

So véi Diéu 218 B luat hinh sy ndm 1985 quy dinh vé hinh phat bd
sung dbi voi t6i pham nay thi khoan 5 Diéu 208 muc phat nhe hon. Vi vay,
d6i v6i hanh vi pham toi trude 0 gio 00 ngay 1-7-2000 ma sau 0 gio 00 ngay
1-7-2000 m&i xur 1y thi 4p dung khoan 5 Piéu 208 B6 luat hinh sy nam 1999
d6i voi ngudi pham toi.

6. TOI CAN TRO GIAO THONG PUONG SAT

Piéu 209. Tdi can tré giao thong dwong sit

1. Nguwoi nao cé mot trong cdc hanh vi sau ddy can tro giao thong
duwong sdt gdy thiét hai cho tinh mang hodc gay thiét hai nghiém trong cho
sike khoé, tai san cua nguoi khdc hodc da bi xir phat hanh chinh vé hanh vi
nay hodc da bi két an vé tdi nay, chua dwoc xod an tich ma con vi pham, thi bi
phat tién tir muoi triéu dong dén nam muwoi triéu dong, cdi tao khong giam
giir dén ba nam hodc phat tu tr mot nam dén nam nam:

a) Pdt chuwéng ngai vit trén duong sdt;

b) Lam xé dich ray, ta vet;

¢) Khoan, dao, xé trdi phép nén dwong sdt, mo dwong trdi phép qua
duong sdt;

d) Lam hong, thay doi, chuyén dich, che khudt tin hiéu, bién hiéu, moc
hiéu ciia cong trinh giao thong dwong sdt;

d) Dé siic vit di qua dwong sdt khong theo ding quy dinh hodc dé sic
vit kéo xe qua dwong sdt ma khéng c6 nguoi diéu khién;

e) Dua trdai phép phuong tién tu tao, phwong tién khong dwoc phép
chay 1én dwong sdt;
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@) Ldn chiém pham vi giéi han bao dam an toan céng trinh giao thong
duong sdt;

h) Hanh vi khéc gdy can tré giao théng dwong sdt.

2. Pham t3i gdy hdu quad rdt nghiém trong thi bi phat tii tir ba nam dén
muoi nam.

3. Pham toi gdy hdau qua dac biét nghiém trong thi bi phat tu tuw bay
nam dén mwoi ldm ndam.

4. Pham toi trong truong hop co kha nang thuc té dan dén hdu qua dac
biét nghiém trong néu khong dwoc ngan chan kip thoi, thi bi phat tien tir ba
triéu dong dén ba muwoi triéu dong, cdi tao khong giam gitk dén mét nam hodc
phat ti tir ba thang dén hai nam.

Pinh nghia: Can trd giao thong duong sat 1a hanh vi dat chuéng ngai
vat trén duong sat; lam xé dich ray, ta vet; khoan, dao, x¢ trai phep nén duong
sat, mé duong trai phép qua dudng sat; 1am hong, thay ddi, chuyén dich, che
khuét tin hiéu, bién hiéu, mbc hiéu ciia céng trinh giao thong duong sat; dé
suc vat di qua duong sat khong theo dang quy dinh hoic dé stc vat kéo xe
qua duong st ma khong c6 nguoi diéu khién; dua trai phép phuong tién tu
tao, phuong tién khong dugc phép chay 1én duong sit; 1an chiém pham vi gi6i
han bao dam an toan cong trinh giao thong dudng st hodc hanh vi khac gay
can trd giao théng dudng sit gdy thiét hai cho tinh mang hoic gy thiét hai
nghi€ém trong cho strc khoé, tai san cua nguoi khac hoac da bi xur phat hanh
chinh vé hanh vi nay hodc da bi két an vé ti nay, chua duoc xo4 an tich ma
con vi pham.

T6i can tré giao thong dudng st quy dinh taj Diéu 209 Bo luat hinh su
nam 1999 1a t61 pham duogc tach tir td1 can trd giao thong van tai gdy hau qua
nghiém trong quy dinh tai Diéu 187 B¢ luat hinh sy nam 1985.

So v6i DPiéu 187 Bo luat hinh sy nim 1985 thi Diéu 209 B luat hinh su
nam 1999 c6 nhiéu sira doi, bd sung nhu:

Quy dinh cu thé hanh vi pham t01 1a hanh vi can tré giao thong duong
sat chir khong phai hanh vi can trd giao thong van tai chung chung nhu Piéu
187 B0 luat hinh sy nam 1985;

Stra d6i tinh tiét gay thiét hai dén strc khoé thanh “gdy thiét hai nghiém
trong dén sirc khoé”; tinh tiét “ ddo, pha cac cong trinh giao thong” thanh
“khoan, ddo, xé trdi phép nén dwong sdt, mé dwong trdi phép qua dwong
sat”; tinh tiét “di chuyén, pha huy bién bao hiéu hodc cac thiét bi giao thong”
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thanh “lam hong, thay doi, chuyén dich, che khudt tin hiéu, bién hiéu, moc
hiéu cua cong trinh giao thong duwong sat”;

Bb sung mot s6 hanh vi 1a ddu hiéu khach quan cua tdi pham ma Diéu
187 B6 luat hinh sy ndm 1985 chua quy dinh nhu: “dé sic vit di qua dwong
sdt khéng theo ding quy dinh hodc dé sic vit kéo xe qua dwong sdt ma
khéng c6 nguwoi diéu khién; dwa trdi phép phwong tién tw tao, phwong tién
khéng dwoc phép chay 1én dwong sdt; lan chiém pham vi giGi han bdo ddm an
toan cong trinh giao théng dwong sdt”’

Bo sung khoan 2 cua diéu luat voi cac tinh tiét 1a yéu t6 dinh khung
hinh phat nhu: Gdy hdu qud rat nghiém trong va khoan 4 véi tinh tiét 1a yéu
t6 dinh khung hinh phat trong tu v6i Diéu 208 B luat hinh su.

Bo6 sung hinh phat tién 1a hinh phat chinh d6i voi nguoi pham toi; ting
hinh phat céi tao khong giam gitr 1én dén ba nam.

Hinh phat cai tao khong giam giit va hinh phat ti déu niang hon so voi
Diéu 187 B6 luat hinh sy nam 1985.

A. CAC DAU HIEU CO BAN CUA TOI PHAM
1. Cdc déu higu thujc vé chii thé ciia toi pham

Chu thé cta t0i pham nay khong phai 1a chu thé dic biét, nhung chi
nhimg nguoi da 16 tudi tro 1én méi 1a chir thé cua toi pham nay.

Dbi voi nguoi tir di 14 tudi dén dudil6 tudi khong phai chiu trach

nhiém hinh sy vé toi pham nay, vi to1 pham nay la tdé1 pham dugc thuc hién do
vO y va khong c6 truong hop nao la tdo1 dac bi¢t nghiém trong.

Néu hanh vi can tré giao théng dudng sat chua gy gay thiét hai cho
tinh mang hodc gy thi¢t hai nghiém trong cho suc khoé, tai san cua nguoi
khac thi thyc hién hanh vi phai 1a nguoi di bi xir phat hanh chinh vé hanh vi
nay hoac da bi két an vé toi nay, chua dugc xo04 an tich ma con vi pham, thi
mai bi truy ctru trach nhiém hinh su.

2. Cdc déu higu thudc vé khdch thé ciia ti pham

Khach thé cua t6i pham nay 14 an toan giao thong dudng sit.
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Poi twong tic dong cua toi pham ndy 13 cic cong trinh giao thong
duong sit.

Cong trinh giao thong duong sit duoc quy dinh tai Nghi dinh s6 39/CP
ngay 05 thang 7 ndam 1996 ciia Chinh phu vé bao dam trat ty, an toan giao
thong duong sat. Py ciing 14 cin ctr dé xac dinh hanh vi can tré giao thong
duong sit.

3. Cdc déu higu thudc vé mdt khdach quan ciia tji pham
a. Hanh vi khach quan
Ngudi pham t01 nay, co thé thuc hién mot hodc mot sb hanh vi sau:

- Pt chwéng ngai vit trén dwong sdt;

- Lam xé dich ray, ta vet,

- Khoan, dao, xé trdi phép nén dwong sdt, mé dwong trdi phép qua
duong sdt;

- Lam hong, thay doi, chuyén dich, che khudt tin hiéu, bién hiéu, moc
hiéu ciia cong trinh giao théng dwong sdt;

- Dé siic vdt di qua dwong sdt khong theo ding quy dinh hodc dé siic
vit kéo xe qua dwong sat ma khéng c6 nguwoi diéu khién;

- Pua trai phép phuong tién tu tao, phuwong tién khong dwoc phép chay
lén duwong sdt;

- Ldn chiém pham vi giéi han bdo dam an toan cong trinh giao théng
duong sdt;

- Hanh vi khéc gdy can tré giao théng dwong sdt.

Ciing twong tu nhu ddi voi Diéu 203, so v6i Pidu 187 Bo luat hinh su
nam 1985 thi Diéu 209 Bo luat hinh sy ndm 1999 nha lam luat quy dinh nhiéu
hanh vi khach quan cu thé hon, nhu’ng cung khong pha1 da hét tat ca cac hanh
vi can tro giao thong duong sat, nén cudi cung van con quy dinh “hanh vi
khac gy can tré giao thong duong sat” dé dé phong ngoai nhitng hanh vi da
duoc liét ké co thé con nhitng hanh vi khiac ma nha lam luat khong du li¢u
duoc.

Céc hanh vi duoc liét ké trén déu da duoc quy dinh tai Nghi dinh sd
39/CP ngay 05 thang 7 nim 1996 cua Chinh pha vé bao dam trat ty, an toan
giao thong duong sét (tr Piéu 16 dén Piéu 33). Vi du: Diéu 33 quy dinh:
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Nghiém cdm cac hanh vi lam anh hudéng dén an toan cong trinh giao thong
duong sat nhu: Pha huy, thio d&, trom cép, lam hu hong cau kién, phu kién,
trang bi, thiét bi phuong tién, thiét bi thong tin tin hiéu, vat tu dudng sit; Xay
dung cong trinh, 1am nha, 1éu quén, bién quang cdo hodc nhimg vat khac
trong pham vi gidi han bao dam an toan cong trinh giao thong dudng sat; dao
béi, 1dy dat da trong khu vuc nén dudng sit. Thai nude va cac chat doc hai
vao dudng sit.

So v6i Diéu 187 B¢ luat hinh sy ndm 1985 thi khoan 1 Diéu 209 B
luat hinh sy nam 1999 quy dinh thém mot s6 hanh vi khach quan méi nhu:“dé
siic vt di qua dwong sdt khéng theo diing quy dinh hodc dé sic vit kéo xe
qua dwong sat ma khong c6 nguoi diéu khién; dwa trdi phép phwong tién ti
tao, phuwong tién khong dwoc phép chay lén dwong sdt; lan chiém pham vi
gidi han bdo dam an todn cong trinh giao théng dwong sat”. Nhung khong vi
thé ma cho rang nguoi thyc hién cac hanh vi nay trude 0 gid 00 ngay 1-7-
2000 ma sau 0 gio 00 ngay 1-7-2000 mé1 xur 1y thi khong bi coi 1a hanh vi can
tré giao thong dudng sit, boi 18, khoan 1 Piéu 187 Bo luat hinh sy nam 1985
ngoai nhitng hanh vi cu thé da duoc miéu ta trong cAu thanh, nha 1am lut con
quy dinh: “c6 hanh vi khac can tré giao thong van tai” (diém c khoan 1), nén
cac hanh vi ma nha lam luat quy dinh méi trong ciu thanh toi pham chinh la
“hanh vi khac”. Do d6 khong coi do 1a nhiitng hanh vi pham t01 méi duge quy
dinh trong cAu thanh, ma né chi la cu thé hoa hanh vi pham to1 ma thaoi.

b. Hau qua

Ciing nhu ddi voi t6i vi pham an toan giao thong, hau qua 1a dau hiéu
bat budc cua ciu thanh tdi pham nay. Néu hanh vi can tré giao thong duong
bd ma chua gay ra thiét hai cho tinh mang hodc gay thiét hai nghiém trong
cho strc khoé, tai san cua nguoi khac thi chua cdu thanh t6i pham, trir truong
hop quy dinh tai khoan 4 cua diéu luat hoic 1a nguoi da bi xir phat hanh chinh
vé hanh vi nay hodc da bi két 4n vé toi nay, chua dugc xo4 an tich ma con vi
pham.

Viéc xac dinh thiét hai cling tuong tu nhu ddi vai toi vi pham quy dinh
vé an toan giao thong.

Trong khi chua c¢6 huéng din chinh thirc, ching ta ¢6 thé van dung
Thong tu lién tich s6 02/2001/TTLT-TANDTC-VKSNDTC-BCA-BTP ngay
25 thang 12 nam 2001 cua Toa &n nhan dan tdi cao, Vién kiém sat nhan dan
t6i cao, B Cong an, Bo Tu phap hudng dan ap dung mot sé quy dinh tai
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Chuong XIV"Céc td1 xam pham s& hiru" cua B luat hinh sy nam 1999 ddi
v6i truong hop gdy hau qua nghiém trong dé xac dinh thiét hai tinh mang
hodc thiét hai nghiém trong dbi vai stre khoé, tai san cua nguoi khac do hanh
vi can tré giao thong duong sit gdy ra, ma khong van dung Nghi quyét sb
02/2003/NQ-HDTP ngay 17-4-2003 ctia Hoi dong Tham phan Toa 4n nhan
dan ti cao d6i v6i Picu 202 Bo luat hinh sy vé trudng hop gay thiét hai
nghiém trong cho suc kho¢, tai san cua nguoi khac, vi thiét hai do hanh vi can
tré giao thong dudng sit gdy ra khong phai 1a thiét hai tryc tiép ctia hanh vi
pham t0i nay.

Gay hau qua rat nghiém trong hodc hau qua dic biét nghiém trong thi
nguoi pham td1 bi truy ctru trach nhiém hinh sy theo khoan 2 hoéc khoan 3
cuia diéu luat.

c. Cdc ddu hiéu khdch quan khéc

Ngoai hanh vi khich quan, hau qua, ddi v&i tdi can trd giao thong
duong sat, nha lam luat quy dinh mot s6 dau hiéu khach quan khac 1a déu hiéu
bat budc ciia ciu thanh t6i pham nhu: Cong trinh giao thong duong sit; bién
bao hi¢u; den hi¢u, duong ray, nha ga, cau chung va cac thiét bj an toan giao
thong dudng sit khac.

Ciing nhu dbi véi tdi can tro giao thong duong bd, viée xac dinh cac
dau hiéu khach quan nay ciing rat quan trong, 12 ddu hiéu dé phan biét giira toi
pham nay vai céac to1 khac. Vi du: Néu dao, khoan, x¢é trai phép cac cong trinh
quan trong vé an ninh quéc gia thi ngudi pham tdi bi truy ctu trach nhiém
hinh sy vé t6i pha huy cong trinh, phuong tién quan trong vé an ninh quéc gia
theo Diéu 231 B9 luat hinh sy.

Céac déu hiéu khach quan nay ciing dugc quy dinh tai Nghi dinh sb
39/CP ngay 05 thang 7 nim 1996 cua Chinh pha vé bao dam trat ty, an toan
giao thong duong sit.

4. Cac diu higu thudc vé mdt chii quan ciia tdi pham
Ciing nhu ddi vé6i toi vi pham cac quy dinh vé an toan giao thong,
nguoi thye hién hanh vi can tré giao thong duong sit 13 do v y (vo ¥ vi qua

tu tin hodc v ¥ vi cau tha, nhung chil yéu 1 vo ¥ vi qua tu tin).

B. CAC TRUONG HOP PHAM TOI CU THE
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1. Pham tji can tré giao théng dwong sit khong c6 cdc tinh tiét dinh
khung hinh phat

Day 1a truong hop pham t0i quy dinh tai khoan 1 Diéu 209 Bo luat hinh
su, 14 c4u thanh co ban cta toi can trd giao thong dudng thuy, nguoi pham toi
c6 thé bi phat phat tién tr mudi triéu déng dén nim muoi triéu déng, cai tao
khong giam gitr dén ba nim hoic bi phat tu tir mét dén nam nam, 13 toi pham
nghiém trong.

So véi t0i can trd giao thong van tai gdy hau qua nghiém trong quy
dinh tai Diéu 187 B¢ luat hinh sy nam 1985, thi khoan 1 Piéu 209 Bo luat
hinh sy ndm 1999 nang hon, mac du khoén 1 Diéu 209 B6 luat hinh sy nim
1999 c6 quy dinh hinh phat tién 1a hinh phat nhe hon hinh phat cai tao khong
giam gitt ma Piéu 187 Bo luat hinh sy nam 1985 khong quy dinh, nhung mirc
hinh phat cao nhat ciia khung hinh phat 1 ndm nam tu (khoan 1 Piéu 187 Bo
luat hinh sy ndm 1985 1a ba ndm tu va so sanh giira Piéu 187 B6 luat hinh su
nam 1985 v6i Diéu 209 Bo lut hinh sy nam 1999 thi Piéu 209 1a diéu luat
ning hon. Vi vdy, hanh vi can tré giao thong dudng sét xay ra trudc 0 gid 00
ngay 1-7-2000 ma sau 0 gio 00 ngay 1-7-2000 méi xur 1y thi 4p dung khoan 1
Diéu 187 Bo luat hinh sy nim 1985.

Khi quyét dinh hinh phat d6i v6i ngudi pham toi can tré giao thong
duong sit theo khoan 1 Piéu 209 B luat hinh sy, néu nguoi pham tdi co
nhiéu tinh tiét giam nhe quy dinh tai Diéu 46 Bo luat hinh sy, khong c6 tinh
tiét ting ning hodc tuy c6 nhung mirc d ting ning khong dang ké, thi co thé
dugc ap dung hinh phat tién hodc hinh phat cai tao khong giam giir. Néu
ngudi pham toi c6 nhiéu tinh tiét ting ning quy dinh tai Diéu 48 Bo luat hinh
su, khong c6 tinh tiét giam nhe hodc néu cé nhung mirc do giam nhe khong
dang ké, thi c6 thé bi phat dén nam nam tu.

2. Pham ti thujc cdc trwong hop quy dinh tai khodn 2 Piéu 209 B
ludt hinh sy

Khac véi khoan 2 Diéu 203 B luat hinh sy, khoan 2 Diéu 209 Bo luat
hinh su chi quy dinh mot trudng hop d6 1 “gay hau qua rat nghiém trong”

Gay hau qua rat nghiém trong do hanh vi can tré giao thong duong sit
gay ra 1 nhitng thiét hai rat nghiém trong vé tinh mang, strc khoé hoic tai san
cho nguoi khac. Cing nhu ddi véi cac t6i pham vé an toan giao thong khac,

65



dén nay chua c6 huéng din chinh thtrc thé nao 1a hau qua rat nghiém trong do
hanh vi can r& giao thong dudng st gy ra, nén co thé can ctr vao Thong tu
lién tich s6 02/2001/TTLT-TANDTC-VKSNDTC-BCA-BTP ngay 25 thang
12 ndm 2001 ctia Toa 4n nhan dan tdi cao, Vién kiém sat nhan dan tbi cao, BO
Cong an, B6 Tu phap huéng dan 4p dung mét sé quy dinh tai Chuong
XIV"Céc t61 xam pham s¢ hiru" cua B luat hinh sy ndm 1999 dbi voi truong
hop giy hau qua rat nghiém trong dé xac dinh hau qua rat nghiém trong do
hanh vi can tré giao thong dudng sit gy ra, ma khong nén van dung Nghi
quyét s6 02/2003/NQ-HPTP ngay 17-4-2003 ctia Hoi dong Tham phan Toa
an nhan déan t6i cao ddi véi Pidu 202 Bo luat hinh su vé trudng hop gy hau
qua rat nghiém trong, vi thiét hai do hanh vi can tr& giao thong duong sit gy
ra khong phai 1a thiét hai truc tiép cta hanh vi pham toi nay.

Pham t6i thudc truong hop quy dinh tai khoan 2 Diéu 209 B6 luat hinh
su, thi nguot pham to1 co thé bi phat tu tr ba nam dén muoi nam, 13 toi pham
rat nghiém trong.

So v4i Diéu 187 Bo luét hinh sy nam 1985, thi khoan 2 Diéu 209 B
luat hinh sy nam 1999 dugc coi 1a quy dinh méi. Vi vay, ddi v6i hanh vi can
tré giao thong dudng st gdy hdu qud rat nghiém trong xdy ra trude 0 gio 00
ngay 1-7-2000 ma sau 0 gio 00 ngay 1-7-2000 méi xur 1y thi ap dung khoan 1
Piéu 187 B luat hinh sy nam 1985 d6i véi nguoi pham toi.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 2 Piéu
209 B0 luat hinh su, néu nguoi pham to1 co nhiéu tinh tiét giam nhe quy dinh
tai Piéu 46 B luét hinh sy, khong c6 tinh tiét tang nang hodc tuy c6 nhung
mtrc do ting niang khong dang ké, thi c6 thé duoc ap dung dudi mic thap nhat
ctia khung hinh phat (duéi ba nam ti). Néu ngudi pham toi c6 nhiéu tinh tiét
ting ning quy dinh tai Diéu 48 Bo luat hinh su, khong co tinh tiét giam nhe
hodc néu c6 nhung mirc 46 giam nhe khong dang keé, thi c6 thé bi phat dén
muo1 nam tu.

3. Pham tji thuéc truwong hop quy dinh tai khodn 3 Piéu 209 Bj lugt
hinh sw

Khoan 3 cta diéu luat ciing chi quy dinh mét trudng hop pham toi, d6
la: “Gay hau qua dac biét nghiém trong”.

Gay hau qua dac biét nghi€m trong do hanh vi can r& giao thong duong
st gay ra la nhitng thiét hai dac bi¢t nghiém trong vé tinh mang, stc khoé
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hodc tai san cho nguoi khac. Truong hgp pham t01 nay cling tuong ty nhu
truong hop gay hau qua rat nghiém trong, trong khi chua c6 hudng dan chinh
thirc thé nao 13 hau qua dac biét nghiém trong do hanh vi can ré giao thong
duong sat gay ra, nén c6 thé can cir vao Thong tu lién tich s6 02/2001/TTLT-
TANDTC-VKSNDTC-BCA-BTP ngay 25 thang 12 nam 2001 ctia Toa an
nhan dan t6i cao, Vién kiém sat nhan déan tbi cao, B Cong an, Bo Tu phéap
huéng dan ap dung mot s6 quy dinh tai Chuong XIV"Cac t6i xAm pham s&
hiru" cia BO luat hinh sy ndm 1999 d6i v6i trudng hop giy hau qua dic biét
nghiém trong dé xac dinh hau qua dic biét nghiém trong do hanh vi can tro
giao thong duong sat gay ra.

Pham t01 thudc truong hop quy dinh tai khoan 3 Piéu 209 B6 luat hinh
su, thi ngudi pham t6i ¢ thé bi phat ti tir bay nim dén muoi lam nam, 13 toi
pham rat nghiém trong.

So véi khoan 2 Piéu 187 B6 luat hinh sy nim 1985, thi khoan 3 Diéu
209 B9 luat hinh sy ndm 1999 nang hon, nén khong ap dung ddi v6i hanh vi
can trd giao thong duong st xay ra trude 0 gid 00 ngay 1-7-2000 ma sau 0
gio 00 ngay 1-7-2000 mé1 xur 1.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 3 Diéu
209 B6 luat hinh sy, néu nguoi ¢ nhiéu tinh tiét giam nhe quy dinh tai Diéu
46 B luat hinh sy, khong c6 tinh tiét ting ning hodc tuy c6 nhung mirc do
tang niang khong dang ké, thi co thé dugc ap dung dudi mirc thap nhat cua
khung hinh phat (duéi bay nam ti), nhung khong dugc dudi ba nam. Néu
ngudi pham toi c6 nhiéu tinh tiét ting ning quy dinh tai Diéu 48 Bo luat hinh
su, khong c6 tinh tiét giam nhe hodc néu cé nhung mirc do giam nhe khong
dang ké, thi c6 thé bi phat dén muoi 13m nam to.

4. Pham tji thudc trwong hop quy dinh tai khoin 4 Piéu 209 Bj lugt
hinh sw

Truong hop pham tdi ndy cling twong tu nhu khoan 4 cac Diéu 202,
203 va 208 BO luat hinh su. Vi vay, khi xac dinh kha nang thuc té do hanh vi
can trd giao thong dudng sit s& gay ra hau qua dic biét nghiém trong can phai
can ¢ vao tinh hinh cu thé noi Xéy ra sy viéc va hanh vi can tré giao thong
duong sit.

Pham t6i trong trudng hop c6 kha ning thuc té dan dén hau qua dic
bi¢t nghi€ém trong néu khong duoc ngan chan kip thoi, thi bi phat tién tir ba
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triéu déng dén ba muoi triéu d@)ng, cai tao khong giam gitr dén mét nam hodc
phat tu tir ba thang dén hai nam, 1 toi pham it nghiém trong.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 4 Piéu
209 B luét hinh sy, néu ngudi pham co nhiéu tinh tiét giam nhe quy dinh tai
Piéu 46 Bo luat hinh sy, khong ¢ tinh tiét ting ning hodc tuy c6 nhung mirc
d6 tang ning khong dang ké, thi c6 thé duoc 4p dung hinh phat tién hodc hinh
phat cai tao khong giam gitr. Toa an chi 4p dung hinh phat tu trong truong
hop nguoi pham tdi co nhiéu tinh tiét tang nang quy dinh tai Diéu 48 Bo luat
hinh su, khong co tinh tiét giam nhe hodc néu c6 nhung muc d6 giam nhe
khong dang ke.

7. TOI PUA VAO SU DUNG CAC PHUONG TIEN GIAO THONG
DPUONG SAT KHONG BAO PAM AN TOAN

Piéu 210. Toi dwa vao sir dung cac phwong tién giao thong dwong
sit khong bao dam an toan

1. Nguoi nao chiu trach nhiém truc tiérp vé viéc diéu dong hodac vé tinh
trang ky thudt ciia phwong tién giao théng dwong sat ma cho phép dwa vao siv
dung phuong tién giao thong dwong sdt ré rang khéng bdo dam an toan gdy
thiét hai cho tinh mang hodac gady thiét hai nghiém trong cho sirc khoé, tai san
ciia nguoi khdc hodc da bi xir 1y ky ludt vé hanh vi nay ma con vi pham, thi bi
phat tién tir muoi triéu dong dén ndm muwoi triéu dong, cdi tao khong giam
giir dén ba nam hodc phat tu twr mot nam dén nam nam.

2. Pham t3i gdy hdu qua rdt nghiém trong thi bi phat ti tir ba nam dén
muoi nam.

3. Pham toi gdy hau qua dac biét nghiém trong thi bi phat tu tw bay
nam dén muwoi ldm ném.

4. Nguwoi pham toi con co thé bi cam dam nhiém chirc vu, cam hanh
nghé hodc lam cong viéc nhat dinh tir mét nam dén nam nam.

Dinh Nghia: Pua vao st dung cac phuong tién giao thong duong sit
khong bao dam an toan la hanh vi ctia ngudi chiu trdch nhiém truc tiép vé
viéc diéu dong hoac vé tinh trang k¥ thudt ma cho phép dua vao st dung
phuong tién giao thong duong st 16 rang khong dam bao an toan ky thuét
gay thiét hai cho tinh mang hodc thiét hai nghiém trong cho strc khoé, tai san
ctia ngudi khac hodc d bi xir 1y ky luat vé hanh vi ndy ma con vi pham.
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To6i dua vao st dung cac phuong tién giao thong duong sit khong bao
dam an toan 1a t01 dugc tach tur to1 “dua vao su dung cac phuong ti€n giao
thong van tai khong bao dam an toan hodc diéu dong nguoi khong du diéu
kién diéu khién cac phuong tién giao thong van tai gdy hau qua nghiém
trong” quy dinh tai Diéu 188 Bo luat hinh sy nam 1985.

So v6i Diéu 188 Bo luat hinh sy ndm 1985 thi Diéu 210 B¢ luét hinh sy
nam 1999 khong c6 nhiéu sira d6i, bd sung 16n, chil yéu cau tao lai cho phu
hop véi tén toi. Bo hinh phat canh cdo va thém hinh phat tién 13 hinh phat
chinh; bd sung tinh tiét “da bi xir Iy ky ludt vé hanh vi ndy ma con vi pham” 13
yéu to dinh t0i va tinh tiét “gdy hdu qud rdt nghiém trong” 1a yéu t6 dinh
khung hinh phat; Stra tinh tiét “gdy thiét hai cho sirc khoé nguoi khdc” thanh
“ody thiét hai nghiém trong cho suc khoé nguoi khac’; tang hinh phat cai tao
khong giam giir 1én toi ba nam va hinh phat bd sung duoc quy dinh ngay
trong diéu luat.

A. CAC DAU HIEU CO BAN CUA TOI PHAM

To6i dua vao str dung cac phuong tién giao théng duong st khéng bao
dam an toan vé co ban cac diu hiéu cua toi pham cling tuong ty nhu to1 dua
vao st dung cac phuong ti¢n giao thong duong by khong bao dam an toan,
diém khac biét ch yéu 1a ¢ ddu hiéu vé phuong tién va ngudi co trach nhiém
vé viéc diéu dong phuong tién d6. Tuy nhién, dé tién viéc theo ddi c6 hé
thdng, chiing t6i van phén tich cac yéu t6 cau thanh t6i pham va néu nhiing
dic diém riéng cua toi pham nay.

1. Cdc déu higu thujc vé chii thé ciia toi pham

Chu thé cua toi pham nay la chu thé dic biét, chi nhitng nguoi chiu
trach nhiém tryuc tiép vé viéc diéu dong hoic vé tinh trang k¥ thuat vé phuong
tién giao thong duong sit mai 1a chu thé cua toi pham nay.

Nguoi chiu trach nhiém truc tiép vé viéc diéu dong phuong ti€én giao
thong dudng sit 12 ngudi ¢ chire vy, quyén han va do ¢6 chirc vu, quyén han
nén c6 quyén diéu dong phuong tién giao thong dudng sit hodc tuy khong co
chire vy, quyén han nhung do tinh chat nghé nghiép nén c6 trach nhiém trong
viéc diéu dong phuong tién giao thong duong sit nhu: Thu truong cac don vi
quan 1y, ché tao, stra chita, bao dudng, kiém dinh, st dung phuong tién giao
thong duong st hodc nhitng ngudi dugc uy quyén, hodc do nghé nghiép ma
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c¢6 quyén cho phép dua vao str dung phuong tién giao thong dudng sit khong
bao dam an toan.

Néu hanh vi dua vao stir dung phuong tién giao thong dudng sit khong
bao dam an toan chua gay thiét hai cho tinh mang hoac thi¢t hai nghiém trong
cho strc khoé, tai san cho nguoi khéc, thi ngudi pham to1 phai 1a nguoi da bi
xtt 1y ky luat vé hanh vi dua vao st dung cic phuong tién giao thong duong
sat khong bao dam an toan ma con vi pham, thi méi bi truy ctru trach nhiém
hinh sy. Pay 1a 1a quy dinh khac véi céac to1 dua vao st dung phuong tién giao
thong dudng b khong bao dam an toan, vi hanh vi dua vao st dung phuong
tién giao thong duong sit khong bao dam an toan dugc coi 1a nghiém trong
hon hanh vi dua vao st dung phuong tién giao thong duong bd khong bao
dam an toan. Tuy chua gay thiét hai nhung da bi xur ly ky luat ma con vi pham
thi van bi coi 1a toi pham.

2. Cdc déu higu thudc vé khdch thé ciia ti pham
Khach thé cua t6i pham nay 13 trat tu an toan giao thong dudng sit.

Déi twong tdc ddng cua tdi pham nay 1a phuong tién giao thong dudng
sat bao gom: Pau may, toa xe va cac thiét bi chuyén dung hoat dong trén
duong sit.

3. Cdc diu higu thuc vé mdt khdch quan ciia toi pham
a. Hanh vi khach quan

Ngudi pham t01 nay chi thuc hién mot hanh vi khach quan do 1a “cho
phép dua vao sir dung phuong tién giao thong duong sit rd rang khong bao
dam an toan”.

Hanh vi cho phép dua vao st dung phuong tién giao thong dudng sét
bang nhiéu hinh thitc khac nhau nhu: Bang miéng, bang vin ban hoic bang
nhitng hinh thic khac cho phép dua vao st dung phuong ti¢n giao thong
duong sit.

Cho phép, khong nhat thiét phai c6 mbi quan giira xin va cho, ma co
thé khong ai xin nhung van c6 hanh vi “cho”. Cho phép dua vao st dung
phuong tién giao théng duong sét 1a hanh vi quyét dinh viéc dua vao sir dung
phuong tién giao thong dudng sit.
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Néu 1a nguoi chiu trach nhiém truc tiép vé viéc diéu dong phuong tién
giao thong duong sit thi hanh vi khach quan cta ho 13 hanh vi diéu dong
phuong tién giao thong duong sit khong bao dam an toan. Vi du: Diéu 37
Nghi dinh s6 39/CP ngay 05 thang 7 nim 1996 ctia Chinh phii vé bao dam trat
tu, an toan giao thong dudng sit quy dinh, phuong tién giao thong dudng sat
(trir goong thu cong) hoat dong trén dudng sat phai co ky hiéu, s6 hiéu va cac
tiéu chudn ky thuat quy dinh. Ngoai tiéu chuén trén, dau may va phuong tién
tu chay trén duong sat con phai co coi, dén chiéu sang. Néu ngudi co trach
nhiém tryuc tiép vé viéc diéu dong cac phuong tién nay khong dam bao an toan
ma gay thiét hai dén tinh mang hoac thiét hai nghiém trong cho strc khoé, tai
san cua nguoi khac 1a hanh vi pham toi.

Néu 13 ngudi chiu trach nhiém truc tiép vé tinh trang k¥ thuat phuong
tién giao thong duong sat, thi hanh vi khach quan cua ho 13 chimg nhan khong
dung vé tinh trang k¥ thudt cua phuong tién giao thong dudng sit. Vi du:
Nguyén Xuéin T 14 can bd chiu trach nhiém vé viéc kiém dinh k¥ thuét toa xe
d3 chimg nhan khong ding vé tinh trang an toan cia toa xe, nén khi van
chuyén trén duong sat dd gay tai nan 1am chét nguoi va hu hong nang tai san.

b. Hau qua

Khac véi cac tdi vi pham cac quy dinh vé an toan giao thong khac, hau
qua do hanh vi dua vao str dung phuong tién giao thong dudng sit khong bao
dam an toan, vira 1a ddu hiéu bit budc ctia ciu thanh toi pham nay vua khong
phai 1a dau hiéu bat budc.

La d4u hiéu bat budc, néu nguoi pham toi chua bi xir 1y ky luat vé hanh
vi dua vao str dung cac phuong tién giao thong dudng sit khong bao dam an
toan. Nguoc lai, néu nguoi pham to1 da bi xu 1y ky luat vé hanh vi dua vao st
dung cac phuong tién giao thong duong sit khong bao dam an toan thi hau
qua khong phai 1a ddu hiéu bat budc cta ciu thanh t6i pham nay.

Hau qua cua hanh vi dua vao st dung cac phuong ti¢n giao thong
duong sat khong bdo dam an toan la thiét hai cho tinh mang hoac gay thiét hai

nghiém trong cho strc khoé, tai sdn cta nguoi khac.

Viéc xac dinh thiét hai cling twong tu nhu d6i v6i toi vi pham cac quy
dinh tai cac Piéu 202, 203, 204, 205, 208 va 209 Bo luat hinh su.
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Gay hau qua rat nghiém trong hodc hau qua dic biét nghiém trong thi
nguodi pham tdi bi truy ctru trach nhiém hinh sy theo khoan 2 hodc khoan 3
cua diéu luat.

c. Cdc ddu hiéu khdch quan khéc

Ngoai hanh vi khach quan, dbi véi t6i dua vao st dung phuong tién
giao thong duong st khong bao dam an toan, nha lam luat quy dinh mot )
dau hiéu khach quan khac 1a dau hiéu bat budc ciia cau thanh t6i pham nhu:
Tinh trang k¥ thudt cta cac phuong tién giao thong dudng sit nhu: céac thiét
bi, d0 an toan vé k¥ thuét, cac thong sé k¥ thuat theo quy dinh cta céc
phuong tién dau may, toa xe, va cac thiét bi chuyén dung hoat dong trén
duong sit.

Céac diu hiéu khach quan nay dugc quy dinh tai Nghi dinh s6 39/CP
ngay 05 thang 7 ndam 1996 ctia Chinh phu vé bao dam trat ty, an toan giao
thong dudng sit.

4. Cac dau hiéu thudc vé mat chu quan cua tdi pham

Ciing nhu ddi voi cac toi vi pham cac quy dinh vé an toan giao thong,
nguoi thuc hién hanh vi dua vao st dung phuong tién giao thong duong sat
khong bao dam an toan 1a do vo ¥ (vO ¥ vi qua tu tin hodc vo ¥ vi ciu tha,
nhung chu yéu 1 vo y vi qua tu tin).

Tuy nhién, ciing nhu d6i véi toi dua vao phuong tién giao thong dudng
bo khong bao dam an toan, vé nhan thirc cua nguoi pham t01 trude khi thuc
hién hanh vi cho dua vao phuong tién giao thong dudng sit khong bao dam
an toan ho phai biét r5 1a phuong tién d6 khong bao dam an toan. Néu vi 1y do
nao d6 ma ho khong biét hodc khong thé biét thi cling chua cau thanh toi
pham. Pay 1a quy dinh vé 1y luan, c6 ¥ kién cho rang ddi véi toi pham nay
ngudi pham toi thyc hién hanh vi do ¢b v, vi da biét 16 1a phuong tién khong
bao dam an toan ma van cho dua vao str dung. C6 thé ndi nguoi pham toi ¢b ¥
thuyc hién hanh vi nhung khong mong mudén cho hdu qua xdy ra nén ciing
khong thod man céc dAu hiéu vé ¢b y pham t0i.

B. CAC TRUONG HOP PHAM TOI CU THE
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1. Pham tpi dwa vao sir dung cdc phwong tién giao thong dwong sit
khéng bdo dam an toan khong cé cdc tinh tiét dinh khung hinh phat

Day 1a truong hop pham t0i quy dinh tai khoan 1 Diéu 210 Bo luat hinh
su, 1a cAu thanh co ban cua toi dua vao sit dung céc phuong tién giao thong
duong sit khong bao dam an toan, ngudi pham toi ¢ thé bi phat phat tién tir
mudi triéu dong dén nim muoi triéu dong, cai tao khong giam giit dén ba
nam hoac bi phat tu ttr mot dén nam nam, 13 toi pham nghiém trong.

So v6i Piéu 188 B6 luat hinh sy nim 1985 quy dinh vé toi pham nay,
thi khoan 1 Diéu 210 Bo luat hinh su ndm 1999 ning hon, vi khoan 1 Piéu
210 B9 luat hinh sy nam 1999 bo hinh phat canh cdo va quy dinh hinh phat
tién 1 hinh phat ning hon hinh phat canh cdo va so sanh giita Piéu 188 B
lut hinh sy ndm 1985 vé6i Diéu 210 Bo luat hinh sy nam 1999 thi Diéu 210 la
diéu luat nang hon. Vi vy, hanh vi pham toi xay ra trude 0 gio 00 ngay 1-7-
2000 ma sau 0 gid 00 ngay 1-7-2000 méi xir 1y thi ap dung khoan 1 Piéu 188
B0 luat hinh sy nam 1985.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 1 Piéu
210 B9 luat hinh sy, néu nguoi pham t6i c6 nhiéu tinh tiét giam nhe quy dinh
tai Piéu 46 B luét hinh sy, khong c6 tinh tiét tang nang hodc tuy c6 nhung
murc d0 tang ndng khong dang ké, thi c6 thé duoc ap dung hinh phat tién hodc
hinh phat cai tao khong giam gitt. Néu ngudi pham toi c6 nhiéu tinh tiét ting
nang quy dinh tai Piéu 48 Bo luat hinh su, khong c6 tinh tiét gidm nhe hodc
néu co6 nhung mic d6 giam nhe khong dang ké, thi co thé bi phat dén nim
nam tu.

Trong khi chua c6 hudng dan chinh thtrc, c6 thé van dung Thong tu
lién tich s6 02/2001/TTLT-TANDTC-VKSNDTC-BCA-BTP ngay 25 thang
12 nam 2001 ctia Toa 4n nhan dan tdi cao, Vién kiém sat nhan dan tbi cao, BO
Cong an, B6 Tu phap hudng din 4p dung mdt sb quy dinh tai Chuong
XIV"Cac to1 xam pham s¢ hiru" ctia BJ luat hinh sy ndm 1999 dbi vai truong
hop gay hau qua nghiém trong dé xac dinh thiét hai tinh mang hoac thi¢t hai
nghiém trong d6i voi strc khoé, tai san ctia ngudi khac do hanh vi dua vao sir
dung cac phuong tién giao thong duong sit khong bao dam an toan gay ra, vi
thiét hai do hanh vi dua vao st dung cic phuong tién giao thong dudng sit
khong bao dam an toan khong truc tiép gy ra thiét hai ma nguoi truc tiép gay
ra thiét hai 1a ngudi diéu khién phuong tién do.
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2. Pham ti thudc cdc trwong hop quy dinh tai khodn 2 Piéu 210 B
ludt hinh sw

Khoan 2 cia diéu luat chi quy dinh mét tinh tiét 1 yéu t6 dinh khung
hinh phat d6 1a: “Gay hau qua rat nghiém trong”.

Truong hop pham t0i nay cling tuong tu nhu truong hop gay hi¢t hai
nghiém trong dén stc khoé, tai san, trong khi chua c6 huéng dan chinh thic
vé truong hop pham td1 quy dinh tai khoan 2 cua diéu luat, c6 thé van dung
Thong tu lién tich s6 02/2001/TTLT-TANDTC-VKSNDTC-BCA-BTP ngay
25 thang 12 nam 2001 cua Toa an nhan dan tdi cao, Vién kiém sat nhan dan
t6i cao, B Cong an, Bo Tu phap huéng dan ap dung mot sé6 quy dinh tai
Chuong XIV"Cac to1 xam pham s¢ hiru" cua Bo luat hinh sy ndm 1999 ddi
v6i truong hop gy hiu qua rat nghiém trong dé xac dinh hau qua rat nghiém
trong do hanh vi dwa vao st dung cic phuong tién giao thong duong sat
khong bao dam an toan gay ra.

Pham tg1 thudc truong hop quy dinh ta khoan 2 cua diéu luat, thi nguoi
pham to1 co thé bi phat tu tir ba nam dén muoi nam, 1a toi pham rat nghiém
trong. So voi Piéu 188 B luat hinh sy nam 1985 quy dinh vé toi pham nay
thi khoan 2 Diéu 210 B luat hinh sy nam 1999 1 quy dinh méi khong c6 loi
cho ngudi pham t6i, nén khong ap dung dbi voi hanh vi pham tdi xay ra trudc
0 gio 00 ngay 1-7-2000 ma sau 0 gio 00 ngay 1-7-2000 méi xir Iy. Néu nguoi
pham t6i gay hau qua rat nghiém trong thi van ap dung khoan 1 Diéu 188 B
ludt hinh sy ndm 1985.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 2 Piéu
210 B0 luat hinh su, néu nguoi pham toi co nhiéu tinh tiét giam nhe quy dinh
tai Diéu 46 Bo luat hinh sy, khong c6 tinh tiét ting ning hodc tuy c6 nhung
mirc do ting nang khong dang ké, thi c6 thé duoc ap dung dudi mic thap nhat
ctia khung hinh phat (dudi ba nam ti). Néu c6 nhiéu tinh tiét ting ning quy
dinh tai Diéu 48 Bo luat hinh sy, khong c6 tinh tiét giam nhe hodc néu co
nhung muc do giam nhe khong dang ké, thi c6 thé bi phat dén muoi nam tu.

3. Pham téi thujc cdc trwong hop quy dinh tai khodin 3 Diéu 210 B
ludt hinh sy

Khoan 3 cua diéu luat cling chi quy dinh mdt tinh tiét 1a yéu t6 dinh
khung hinh phat d6 la: “Gay hau qua dac biét nghiém trong”. khoan 3 cua
diéu luat chinh 1a khoan 2 Diéu 188 B¢ luat hinh sy nim 1985. Tuy nhién,
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mirc cao nhét ctia khung hinh phat ning hon khoan 2 Piéu 188 Bo luat hinh
su nam 1985.

Ciing tuong ty nhu truong hop giy hau qua rat nghiém trong, trong khi
chua c6 huéng dan chinh thic vé truong hop pham tdi quy dinh tai khoan 3
cia diéu luat, c6 thé van dung Thong tu lién tich sé 02/2001/TTLT-
TANDTC-VKSNDTC-BCA-BTP ngay 25 thang 12 nam 2001 ctia Toa an
nhan dan t6i cao, Vién kiém sat nhan déan tbi cao, B Cong an, Bo Tu phéap
huéng dan ap dung mot s6 quy dinh tai Chuong XIV"Cac t6i xAm pham s&
hiru" cia BO luat hinh sy ndm 1999 d6i v6i trudng hop gy hau qua dic biét
nghiém trong dé xac dinh hau qua dic biét nghiém trong do hanh vi dua vao
str dung cac phuong tién giao thong duong sat khong bao dam an toan gy ra.

Pham tg1 thudc truong hop quy dinh ta khoan 3 cua diéu luat, thi nguoi
pham tdi c6 thé bi phat ti tir by nim dén mudi lam nam, 1a t6i pham rat
nghi€ém trong. So vd&i khoan 2 Piéu 188 Bo luat hinh sy nam 1985 quy dinh
vé toi pham nay thi khoan 3 Piéu 210 B luat hinh sy nam 1999 nang hon,
nén khong ap dung ddi v6i hanh vi pham t6i xdy ra trudc 0 gio 00 ngay 1-7-
2000 ma sau 0 gio 00 ngay 1-7-2000 maéi xtr 1y.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 3 Diéu
210 B9 luat hinh sy, néu ngudi pham t6i ¢6 nhiéu tinh tiét giam nhe quy dinh
tai Piéu 46 B luét hinh sy, khong c6 tinh tiét tang nang hodc tuy c6 nhung
mirc do ting niang khong dang ké, thi c6 thé duoc ap dung dudi mic thap nhat
cua khung hinh phat (dudi bay nam tu), nhung khong duoc dudi ba nam tu.
Néu c6 nhiéu tinh tiét ting ning quy dinh tai Diéu 48 B luat hinh su, khong
c6 tinh tiét giam nhe hodc néu c6 nhung mirc do giam nhe khong dang ké, thi
c6 thé bi phat dén muoi 13m nam to.

4. Hinh phat bo sung déi véi ngwoi pham tji

Ngoai hinh phat chinh, ngudi pham t01 con c6 thé bi cam ddm nhiém
chtrc vy, cam hanh nghé hodc lam cong viéc nhat dinh tir mgt nam dén nam
nam.

So v6i Piéu 218 Bo luat hinh sy nam 1985 quy dinh hinh phat b6 sung
d6i v6i toi pham nady thi khoan 4 Diéu 210 Bo luat hinh sy naim 1999 nhe hon
vi mirc thép nhét cta hinh phat cAm dam nhiém chitrc vy, cdm hanh nghé hoac
lam cong viéc nhat dinh t&r mot nim ( Piéu 218 1a tir hai nam), nén ddi vai
hanh vi pham toi x4y ra trude 0 gid 00 ngay 1-7-2000 ma sau 0 gid 00 ngay
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1-7-2000 méi xét xur thi Toa an ap dung khoan 4 Piéu 210 B luat hinh su
nam 1999 d6i véi ngudi pham toi.

8. TOI PIEU PONG HOAC GIAO CHO NGUOI KHONG PU PIEU
KIEN PIEU KHIEN CAC PHUONG TIEN GIAO THONG PUONG SAT

Piéu 211. Téi diéu dong hodic giao cho ngudi khong du diéu kién
diéu khién cac phuwong tién giao thong dwong sat

1. Nguoi nao diéu déng hodc giao cho nguoi khéng cé gidy phép hodc
bang ldi hodc khéng di cdc diéu kién khdc theo quy dinh ciia phdp ludt chi
huy, diéu khién phirong tién giao thong dwong sdt gdy thiét hai cho tinh mang
hodc gdy thiét hai nghiém trong cho suc khoe, tai san cua nguoi khac hogc da
bi xu Iy ky luat vé hanh vi nay ma con vi pham, thi bi phat tién tir mudi triéu
dong dén nam mueoi triéu dong, cdi tao khéng giam gitr dén ba nam hodc phat
t0 tir mot nam dén nam nam.

2. Pham t3i gay hdu quad rat nghiém trong thi bi phat tii tir ba niam dén
muoi nam.

3. Pham toi gdy hdau qua dac biét nghiém trong thi bi phat tu tw bay
nam dén mwoi ldm ndam.

4. Nguwoi pham toi con co thé bi cam dam nhiém chirc vu, cam hanh
nghé hodc lam cong viéc nhat dinh tir mot nam dén nam nam.

Dinh Nghia: Diéu dong hoidc giao cho ngudi khong du diéu kién diéu
khién cac phuong tién giao thong duong sat 1a hanh vi diéu dong hodc giao
cho nguoi khong c6 gidy phép hodc bang 1ai xe hodc khong du cac diéu kién
khac theo quy dinh ciia phap luat diéu khién cac phuong tién giao thong
duong sit.

To1 pham nay ciing 1a td1 pham duogc tach tur to1 “dua vao stir dung cac
phuong tién giao thong van tai khong bao dam an toan hodc diéu dong nguoi
khong du diéu kién diéu khién cic phuong tién giao thong vén tai gdy hau qua
nghiém trong” quy dinh tai Diéu 188 B¢ luat hinh sy ndm 1985.

Tuy nhién, Diéu 211 B luat hinh sy nim 1999 thém hanh vi “giao”.
Piéu 211 B6 luat hinh s ndm 1999 céu tao thanh 3 khoan; bo hinh phat canh
c40 va thém hinh phat tién 13 hinh phat chinh; b6 sung tinh tiét “da bi xi Iy ky
ludt vé hanh vi nay ma con vi pham” 13 yéu t6 dinh t6i va 13 du hiéu phan
biét giita hanh vi pham t0i véi hanh vi vi pham; bo sung tinh tiét “gdy hdu
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qud rdt nghiém trong” 1 yéu t6 dinh khung hinh phat; ting hinh phat cai tao
khong giam giit 1én toi ba nam va hinh phat b6 sung duoc quy dinh ngay
trong diéu luat.

A. CAC DAU HIEU CO BAN CUA TOI PHAM
1. Cic diu higu thujc vé chii thé ciia tpi pham

Chu thé cua toi pham nay vura 1a chu thé dic biét, chi ¢ nhitng nguoi
c6 trach nhiém trong viéc diéu dong nguoi khac didu khién phuong tién giao
thong dudng sit moi co thé 1a chu thé cua tdi pham nay nhu: Giam déc xi
nghiép van tai dudng sat diéu dong ngudi khong co bang 1ai, l4i tau hoa; Lai
tau hoa c6 bang lai giao tay lai cho nguoi khong co bang lai tau hoa diéu
khién tau hoa.

Néu diéu dong hodc giao cho ngudi khéng du diéu kién diéu khién cac
phuong tién giao thong dudng sit chua giy ra thiét hai cho tinh mang hoic
gay thiét hai nghi€ém trong cho suc khoé, tai sdn cua nguoi khac thi nguoi
pham t6i phai 1a ngudi da bi xtr Iy ky luat vé& hanh vi ndy ma con vi pham thi
hanh vi méi cau thanh toi pham.

2. Cdc déu higu thudc vé khdch thé ciia tpi pham

Khach thé cua toi pham nay ciing 1a trat tu an toan giao thong dudng
sit.

Déi twong tdc dong cia tdi pham nay 1a nguoi didu khién phuong tién
giao thong dudng sat khong du didu kién diéu khién phuong tién giao thong
duong sit. Cac quy dinh nay dugc quy dinh tai Nghi dinh sé 39/CP ngay 05
thang 7 nam 1996 cua Chinh phu vé bao dam trat tu, an toan giao thong
duong sit.

3. Cdc déu higu thuc vé mdt khdch quan ciia toi pham

a. Hanh vi khach quan

Ngudi pham td1 nay, 1a ngudi thuc hién hanh vi diéu dong hoac giao
cho ngudi khong du diéu kién diéu khién phuong tién giao thong dudng sit.
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Piéu dong 1a ra 1énh, phan cong, chi thi cho nguoi khac. Piéu dong
nguoi khong di diéu kién diéu khién phuong tién giao thong duong sat 13 ra
lénh, chi thi hodc phan cong nhiing nguoi bi phap luat cAm diéu khién phuong
tién giao thong duong sit.

Giao cho nguoi khéng di diéu kién diéu khién phwong tién giao thong
duwong sat 1a giao phuong tién giao thong dudng sat cho nhitng ngudi bi phap
luat cam diéu khién phuong tién giao thong dudng sit.

b. Hiau qua

Hau qua cting 1a d4u hiéu bat budc cua cu thanh toi pham nay. Néu
hanh vi diéu dong hodc giao cho ngudi khong du diéu kién diéu khién cac
phuong tién giao thong dudng sit ma chua gy ra thiét hai cho tinh mang
hodc gay thiét hai nghiém trong cho strc khoé, tai san cua nguoi khac va
ngudi thyc hién hanh vi chua bi xir 1y ky lut vé hanh vi ndy ma con vi pham
thi chua cau thanh toi pham.

Viéc xac dinh thiét hai cling twong ty nhu d6i v6i toi vi pham cac quy
dinh tai cac Piéu 202, 203, 204, 205, 208, 209, 210 Bo luat hinh su.

Néu gay hau qua rit nghiém trong hodc hau qua dic biét nghiém trong
thi nguoi pham 01 bi truy ctru trach nhiém hinh sy theo khoan 2, khoan 3 cua
diéu luat.

c. Cdc ddu hiéu khdch quan khéc

Ngoai hanh vi khach quan, d6i véi toi diéu dong hoic giao cho ngudi
khong du didu kién diéu khién cac phuong tién giao thong duong sit, nha 1am
luat quy dinh mot sé ddu hiéu khach quan khac 1a ddu hiéu bat budc cia ciu
thanh t6i pham nhu: Piéu kién ddi voi nguoi diéu khién phuong tién giao
thong duong sit. Cac diéu kién nay dugc quy dinh tai Nghi dinh s6 39/CP
ngay 05 thang 7 nam 1996 ctia Chinh phu vé bao dam trat ty, an toan giao
thong dudng sit.

Theo quy dinh tai Nghi dinh s6 39/CP ngay 05 thang 7 nam 1996 cua
Chinh phu vé bao dam trat ty, an toan giao thong dudng sat. thi nhitng ngudi
sau day khong du diéu kién diéu khién phuong tién giao théng dudng sit:

-Trong tinh trang khong du strc khoé dé thuc hién nhiém vu duoc giao;
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-Trong mau c6 do rugu, bia vuot qua 50mg/100ml mau hoac 0,25 mg/1
lit khi th hodc sir dung cac chat kich thich khac;

-Khéng cé gidy phép, bang, chimg chi chuyén moén tuong ung voi
nhiém vu dugc giao.

4. Cac dau hiéu thugc vé mdt chui quan ctia toi pham

Ciing nhu ddi voi cac toi vi pham cac quy dinh vé an toan giao thong,
nguoi thye hién hanh vi can tré giao théng duong sit 13 do v y (vo ¥ vi qua
tu tin hodc vo ¥ vi cau tha, nhung chii yéu 1a vo ¥ vi qua tu tin).

B. CAC TRUONG HOP PHAM TOI CU THE

1. Pham tji diéu dpng hodic giao cho ngwoi khong dii diéu ki¢n diéu
khién phwong tién giao thong dwong sit khéng cé cdc tinh tiét dinh khung
hinh phat

Pay 1a trudng hop pham tdi quy dinh tai khoan 1 Piéu 211 B6 luat hinh
su, 1a cAu thanh co ban cua tdi diéu dong hoac giao cho nguoi khong du diéu
kién diéu khién phuong tién giao thong duong sit, nguoi pham toi c6 thé bi
phat phat tién tir mudi triéu dong dénn nim muoi triéu dong, cai tao khong
giam gitr dén ba nim hoic bi phat tu tr mgt nam dén nam nam, 1a toi pham
nghiém trong.

So vé&i Piéu 188 Bo luét hinh sy nim 1985 quy dinh vé toi pham nay,
thi khoan 1 DPiéu 211 Bo luat hinh sy nam 1999 nang hon, vi khoan 1 Diéu
211 B0 luat hinh sy ndm 1999 bo hinh phat canh cao va quy dinh hinh phat
tién 1 hinh phat ning hon hinh phat canh cdo va so sanh giita Piéu 188 Bo
luat hinh sy nam 1985 véi Diéu 211 B¢ luat hinh sy nam 1999 thi Biéu 211 1a
diéu luat nang hon. Vi vay, hanh vi pham tdi xay ra trude 0 gio 00 ngay 1-7-
2000 ma sau 0 gio 00 ngay 1-7-2000 méi xtr 1y thi 4p dung khoan 1 Diéu 188
B0 luat hinh sy nam 1985.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 1 Diéu
211 B¢ luat hinh su, cling nhu ddi véi cac truong hop pham toi khac, néu
nguoi pham to1 co nhiéu tinh tiét giam nhe quy dinh tai Diéu 46 BO luat hinh
su, khong co tinh tiét ting niang hodc tuy c¢6 nhung muc do ting ning khong
dang ké, thi c6 thé duoc ap dung hinh phat tién hodc hinh phat cai tao khong
giam giit. Néu ngudi pham t6i c6 nhiéu tinh tiét ting nang quy dinh tai Diéu
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48 Bo luat hinh sy, khong c6 tinh tiét giam nhe hodc néu c6 nhung muc do
giam nhe khong dang ke, thi ¢6 thé bi phat dén nam nam tu.

Ciing nhu ddi voi Piéu 205 Bo luat hinh su, trong khi chua c6 hudng
dan chinh thtc, c¢6 thé van dung Thong tu lién tich s6 02/2001/TTLT-
TANDTC-VKSNDTC-BCA-BTP ngay 25 thang 12 nam 2001 cua Toa an
nhan dan t6i cao, Vién kiém sat nhan dan t6i cao, B6 Cong an, B6 Tu phap
huéng dan ap dung mot s6 quy dinh tai Chuong XIV"Cac t6i xAm pham s&
hiru" cia Bo luat hinh sy nam 1999 d6i vé6i truong hop gay hau qua nghiém
trong dé xac dinh thiét hai tinh mang hodc thiét hai nghiém trong ddi véi st
khoé, tai san ciia ngudi khac do hanh vi diéu dong hodc giao cho nguoi khong
du diéu kién diéu khién phuong tién giao thong duong sat gay ra.

2. Pham ti thujc cdc trwong hop quy dinh tai khodin 2 Diéu 211 B
ludt hinh sw

Khoan 2 DPiéu 211 B6 luat hinh su chi quy dinh mét trudng hop pham
t61 46 1a: “Gay hau qua rat nghiém trong”.

Gay hau qua rat nghiém trong do hanh vi diéu dong hodc giao cho
nguoi khong du didu kién didu khién phuong tién giao thong dudng sit gay ra
1a gay thiét hai rat nghiém trong dén tinh mang, sirc khoé hodc tai san cho
nguoi khac hodc nhirng thiét hai rat nghiém trong khac cho xa hoi.

Ciing nhu d6i v6i truong hop gay hau qua rat nghiém trong do hanh vi
dua vao sir dung phuong tién giao thong dudng sit khéng bao dam an toan
quy dinh tai Piéu 210 Bo luat hinh sy, trong khi chua c¢6 hudéng dan chinh
thire thé nao 13 gdy hau qua rat nghiém trong do hanh vi diéu dong hodc giao
cho ngudi khong du didu kién diéu khién phuong tién giao thong dudng sit
gay ra, co thé van dung Thong tu lién tich s6 02/2001/TTLT-TANDTC-
VKSNDTC-BCA-BTP ngay 25 thang 12 nim 2001 cta Toa 4n nhan dan tdi
cao, Vién kiém sat nhan dan tbi cao, B Cong an, BO Tu phap hudng dan ap
dung mdt $6 quy dinh tai Chuong XIV"Céc td1 xam pham s& hiru" cua B luat
hinh sy nim 1999 ddi vé6i truong hop giy hau qua rat nghiém trong dé xéc
dinh hau qua rat nghiém trong do hanh vi diéu dong hodc giao cho ngudi
khéng du diéu kién diéu khién phuong tién giao thong dudng sit giy ra.

Pham t01 thudc truong hop quy dinh tai khoan 2 cua diéu luat, thi nguoi
pham tdi c6 thé bi phat tu tir ba nam dén muoi nam, 1a toi pham rat nghiém
trong. So vdi Piéu 188 Bo luat hinh sy nim 1985 quy dinh veé tOi pham nay
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thi khoan 2 Diéu 211 B luat hinh sy nim 1999 duoc coi 14 quy dinh méi, nén
khong ap dung ddi voi hanh vi pham tdi xdy ra trude 0 gid 00 ngay 1-7-2000
ma sau 0 gio 00 ngay 1-7-2000 méi xu ly.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 2 Diéu
211 B9 luat hinh su, néu nguoi pham tdi co nhiéu tinh tiét giam nhe quy dinh
tai Piéu 46 B luét hinh sy, khong ¢o tinh tiét tang nang hodc tuy c6 nhung
mirc do ting nang khong dang ké, thi c6 thé duoc ap dung dudi mic thap nhat
ctia khung hinh phat ( duéi ba ndm ti). Néu ngudi pham toi ¢ nhiéu tinh tiét
ting ning quy dinh tai Piéu 48 Bo luat hinh su, khong co tinh tiét giam nhe
hodc néu ¢6 nhung muc do giam nhe khong dang ké, thi c6 thé bi phat dén
mudi nam tu.

3. Pham tdi thujc cdc trwong hop quy dinh tai khodin 3 Diéu 211 B
ludt hinh sy

Khoan 3 Diéu 211 Bo luat hinh sy ciing chi quy dinh mét truong hop
pham to1 do 1a: “Gdy hdu qua dac biét nghiém trong”

Gay hau qua dic biét nghiém trong do hanh vi diéu dong hoic giao cho
nguoi khong du didu kién didu khién phuong tién giao thong dudng sit giy ra
la gay thiét hai dic biét nghiém trong dén tinh mang, stirc khoé hodc tai san
cho nguot khac hodc nhirng thi¢t hai dac biét nghiém trong khac cho xa hoi.

Ciing nhu ddi véi trudng hop gay hau qua rat nghiém trong, trong khi
chua c6 huéng dan chinh thirc thé nao 1a gdy hau qua dic biét nghiém trong
do hanh vi diéu dong hodc giao cho nguoi khong du diéu kién diéu khién
phuong tién giao thong duong sit gay ra, c¢6 thé van dung Thong tu lién tich
s6 02/2001/TTLT-TANDTC-VKSNDTC-BCA-BTP ngay 25 thang 12 nim
2001 ctia Toa an nhan dan téi cao, Vién kiém sat nhan dan téi cao, Bo Cong
an, BO Tu phap hudéng dan ap dung mot s6 quy dinh tai Chwong XIV"Céc t6i
x4m pham s& hitu" ciia Bo ludt hinh sy nam 1999 d6i voi trudng hop giy hau
qua dac biét nghiém trong dé xac dinh hau qua dac biét nghiém trong do hanh
vi diéu dong hoic giao cho ngudi khong du diéu kién diéu khién phuong tién
giao thong duong sat gay ra.

Pham tg1 thudc truong hop quy dinh ta khoan 3 cua diéu luat, thi nguoi
pham to1 co thé bi phat tu tir bay ndm dén muoi lam nam, cling 1a to61 pham rat
nghiém trong. So vdi Piéu 188 B luat hinh sy nim 1985 quy dinh vé toi
pham nay thi khoan 3 Piéu 211 B6 luat hinh sy nam 1999 duoc coi 1a truong
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hop quy dinh tai khoan 2 Diéu 188 Bo luat hinh su va nang hon khoan 2 Diéu
188 B0 luat hinh su, nén khong ap dung d6i voi hanh vi pham toi xay ra trudc
0 gio 00 ngay 1-7-2000 ma sau 0 gio 00 ngay 1-7-2000 méi xur 1y.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 3 Diéu
211 B9 luat hinh su, néu nguoi pham tdi co nhiéu tinh tiét giam nhe¢ quy dinh
tai Piéu 46 B luét hinh sy, khong ¢o tinh tiét tang nang hodc tuy c6 nhung
mirc do ting nang khong dang ké, thi c6 thé duoc ap dung dudi mic thap nhat
cua khung hinh phat ( dudi bady nam tu), nhung khong duoc dudi ba nam tu
(xem Diéu 47 Bo luat hinh su). Néu nguoi pham toi nhiéu tinh tiét ting ning
quy dinh tai Diéu 48 B luat hinh su, khong c6 tinh tiét giam nhe hodc néu co
nhung mrc d6 giam nhe khong dang ké, thi co thé bi phat dén mudi 1im nam
tu.

4. Hinh phat bo sung déi véi ngwoi pham tji

Ngoai hinh phat chinh, nguoi pham t01 con c6 thé bi cam dam nhiém
chtrc vy, cam hanh nghé hodc lam cong viéc nhat dinh tir mgt nam dén nam
nam.

So v6i Piéu 218 Bo luat hinh sy nam 1985 quy dinh hinh phat b6 sung
d6i v6i toi pham nay thi khoan 4 Piéu 211 Bo luat hinh sy nam 1999 nhe hon
vi murc thép nhét cta hinh phat cAm dam nhiém chirc vu, cAm hanh nghé hoac
lam cong viéc nhét dinh t&r mot nim ( Piéu 218 1a tir hai nam), nén ddi voi
hanh vi pham toi x4y ra trude 0 gid 00 ngay 1-7-2000 ma sau 0 gid 00 ngay
1-7-2000 mé1 xét xir thi Toa an 4p dung khoan 4 Piéu 211 B luat hinh sy
nam 1999 d6i véi ngudi pham toi.

9. TOI VI PHAM QUY PINH VE PIEU KHIEN PHUONG TIEN
GIAO THONG PUONG THUY

Pi¢u 212. Toi vi pham quy dinh vé diéu khién phwong tién giao
thong dwong thuay

1. Nguoi ndo diéu khién phwong tién giao thong dwong thuy ma vi
pham quy dinh vé an toan giao théng dwong thuy gdy thiét hai cho tinh mang
hodc gady thiét hai nghiém trong cho suc khoé, tai san cua nguoi khdc, thi bi
phat tién tir muoi triéu dong dén nam muoi tridu dong, cdi tao khéng giam
giir dén ba nam hodc phat tu tr mot nam dén nam nam.
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2. Pham tgi thuoc mot trong cdc truong hop sau ddy, thi bi phat tu tie
ba nam dén mwoi ndm:

a) Khéng cé gidy phép, bang hodc chirng chi chuyén mén twong ing
VOl nhiém vu duoc giao,

b) Trong tinh trang ding rieou, bia qud nong do quy dinh hodc say do
diing cdc chat kich thich manh khéc;

¢) Gdy tai nan roi bo chay dé tron tranh trach nhiém hodc cé y khong
curu giup nguoi bi nan;

d) Khéng chdp hanh hiéu 1énh cia nguoi chi huy hodc nguoi c6 tham
quyén diéu khién, giiv gin trdt tw, an toan giao thong dwong thuy;

d) Gdy hdu qud rdt nghiém trong.

3. Pham toi gdy hdau qua dac biét nghiém trong thi bi phat tu tw bay
nam dén mwoi ldm ndam.

4. Pham toi trong truong hop co kha nang thyc té dan dén hdu qua dac
biét nghiém trong, néu khong dwoc ngan chan kip thoi, thi bi phat tien tir nam
triéu dong dén ba muoi triéu dong, cdi tao khéng giam giiv dén hai nam hodc
phat tii tir sau thang dén ba nam.

5. Nguwoi pham toi con co thé bi cam dam nhiém chirc vu, cam hanh
nghé hodc lam cong viéc nhat dinh tir mot nam dén nam nam.

Dinh Nghia: Vi pham quy dinh vé diéu khién phuong tién giao thong
duong thuy 13 hanh vi vi pham quy dinh vé an toan giao thong trong khi chi
huy hodc diéu khién cac phuong tién giao thong dudng thiy gay thiét hai cho
tinh mang hodc gy thi¢t hai nghiém trong cho suc khoé, tai san cua nguoi
khéc.

T6i vi pham quy dinh vé diéu khién phuong tién giao théng dudng thiry
cling la td61 pham dugc tach tir to1 vi pham quy dinh vé an toan giao thong van
tai quy dinh tai Diéu 186 Bo luat hinh sy nam 1985.

So v6i DBiéu 186 Bo luat hinh sy ndm 1985 thi Diéu 212 B luat hinh sy
nam 1999 c6 nhiéu sira doi, bd sung nhu:

Quy dinh cu thé hanh vi pham t6i 12 hanh vi vi pham quy dinh vé diéu
khién phuong tién giao thong duong thuy chir khong phai vi pham vé an toan
giao thong van tai chung chung nhu Piéu 186 B luat hinh sy nam 1985;

Stra d6i tinh tiét gay thiét hai dén strc khoé thanh “gdy thiét hai nghiém
trong dén sirc khoé” va tinh tiét “bang 14i” thanh “bang” cho phu hop voi
phuong tién giao thong duong thuy.
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Stra d6i tinh tiét  trong khi say ruou hodc say do dung chét kich thich
khac” thanh “ trong tinh trang ding rwou, bia qud néng do quy dinh hodc say
do diing cdc chat kich thich manh khdc”.

B6 sung tinh tiét “khéng cé gidy phép, chimg chi chuyén mén twong
ung voi nhiém vu duoc giao”;

B6 sung tinh tiét “Khéng chdp hanh hiéu lénh cia ngwoi dang lam
nhiém vy diéu khién hodc hudng din giao théng” va tinh tiét “Gay hdu qud
rdt nghiém trong” 1a yéu t6 dinh khung hinh phat;

Bo6 sung hinh phat tién 1a hinh phat chinh d6i voi nguoi pham toi; ting
hinh phat cai tao khong giam gitr 1én t61 ba nam.

Hinh phat b6 sung dugc quy dinh trong cung diéu lut.
A. CAC DAU HIEU CO BAN CUA TOI PHAM

N6i chung cac dau hiéu cua t6i pham ndy ciing twong tu vé6i toi vi pham
cac quy dinh vé diéu khién phuong tién giao thong duong bd va dudng sat
quy dinh tai Piéu 202 va Piéu 208 B0 luat hinh sy. Tuy nhién, c6 mot s6 quy
dinh cu thé ¢ toi pham nay ma khong cd & cac toi quy dinh tai Piéu 202 va
208 B0 luat hinh su.

Déi tuong diéu chinh cua toi pham nay chi yéu 1a cac phwong tién hoat
dong ving noi thuy theo Ludt giao théng duong thuy noi dia. Doi véi cac
phuong tién giao thong duong thuy hoat dong ¢ ving bién ngoai khoi khong
thudc d6i twong diéu chinh cta tdi pham nay.

1. Cdc déu higu thujc vé chii thé ciia toi pham

Chu thé cta t0i pham nay khong phai 1a chu thé dic biét, nhung chi
nhimg ngudi didu khién cic phuong tién giao thong dudng thuy moi 1 cha
thé ctia toi pham nay.

Nguoi diéu khién cac phuong tién giao thong duong thuy 13 ngudi truc
tiép diéu khién cac phuong tién nhu: Tau, thuyén c6 dong co hodc khong co
dong co; be mang; cac cAu tric ndi duge s dung vao muc dich giao thong,
van tai hodc kinh doanh dich vu trén duong thuy ndi dia.
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Pbi v6i nguoi tir du 14 tudi dén dudi 16 tudi khong phai chiu trach
nhiém hinh sy vé toi pham nay, vi t6i pham nay Ia td1 pham duogc thyc hién do
v vy va khong co truong hop nao 1a toi dac biét nghiém trong.

2. Cdc ddu hiéu thujc vé khdch thé ciia tji pham

Khach thé ctia toi pham nay 13 trat tu an toan giao thong dudng thuy.
Puong thuy ndi dia 1a ludng, au tiu, cac cong trinh dua phuong tién qua dép,
thac trén song, kénh, rach hoac lué)ng trén ho, dam, pha, ung, vinh, ven bo
bién, ra ddo, ndi cac dao thudc nodi thuy nudc Cong hoa xa hoi chu nghia Viét
Nam duoc t6 chirc, quan 1y, khai thac giao thong véan tai ( khoan 4 Diéu 3
Luat giao thong duong thuy ndi dia).

Déi twong tdc déng cia tdi pham nay chinh 13 phuong tién giao thong
duong thuy gém: Tau, thuyén va cac cdu trac ndi khac, c6 dong co hoic
khong c6 dong co chuyén hoat dong trén duong thuy ndi dia.

3. Cdc déu higu thuc vé mdt khdch quan ciia toi pham
a. Hanh vi khach quan

Nguoi pham toi nay di c6 hanh vi vi pham cac quy dinh vé diéu khién
phuong tién giao thong duong thuy.

Vi pham céc quy dinh vé diéu khién phuong tién giao thong dudng
thity 1a khéng chap hanh hoic chap hanh khong day du cac quy dinh an toan
giao thong duong thuy. Vi du: Khoan 1 Piéu 36 Luat giao thong dudng thuy
ndi dia quy dinh: “Thuyén trudng, ngwoi ldi phwong tién khi diéu khién
phuong tién hoat dong trén dwong thuy néi dia phdi tudn theo quy tdc giao
théng va bdo hiéu dwong thuy néi dia quy dinh tai Ludt nay”. Néu ngudoi diéu
khién phuong tién giao thong dudng thuy khong tuan theo cic quy tic giao
thong va bao hiéu duong thuy noi dia 1a hanh vi vi pham cac quy dinh vé diéu
khién phuong tién giao thong dudng thuy.

Viéc xac dinh hanh vi vi pham cac quy dinh vé diéu khién phuong tién
giao thong duong thuy phai can ctr vao Luat giao thong duong thuy noi dia.

b. Hau qua
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Hau qua la d4u hiéu bt budc cua cau thanh toi pham nay. Néu hanh vi
vi pham cac quy dinh vé diéu khién phuong tién giao thong dudng thuy ma
chua gy ra thi¢t hai cho tinh mang hodc gay thi¢t hai nghiém trong cho strc
khog, tai san cta nguoi khac thi chua cau thanh tdi pham, trir trudng hop quy
dinh tai khodn 4 cia diéu luat.

Ciing nhu d6i véi cac tdi quy dinh tai Didu 202 va 208 B¢ luat hinh su
trong khi chwa co6 huéng dan chinh thic trudng hop giy thiét hai nghiém
trong cho stc khoé hoac tai san do hanh vi vi pham céc quy dinh vé diéu
khién phuong tién giao thong dudng thiy gy ra, co thé can cir vao Nghi
quyét s6 02/2003/NQ-HPTP ngay 17-4-2003 ctia Hoi dong Tham phan Toa
an nhan dan ti cao ddi véi Piéu 202 Bo luat hinh su vé truong hop gay thiét
hai nghiém trong cho strc khoé, tai san cua ngudi khac do hanh vi vi pham cac
quy dinh vé diéu khién phuong tién giao thong dudng bod gy ra dé ap dung
d6i voi trudng hop gay thiét hai nghiém trong cho strc khog, tai san cta nguoi
khac do hanh vi vi pham cac quy dinh vé diéu khién phuong tién giao thong
duong thuy giy ra, vi thiét hai cling 1a hau qua truc tiép do hanh vi vi pham
cac quy dinh vé diéu khién phuong tién giao thong duong thuy gay ra.

c. Cdc ddu hiéu khdch quan khac

Ngoai hanh vi khach quan, ddi vé6i t6i vi pham cac quy dinh vé diéu
khién phuong tién giao thong duong thily, nha lam luat quy dinh mot sé dau
hi¢u khach quan khac la d4u hiéu bit budc cua ciu thanh tdi pham nhu:
Phuong tién giao thong duong thity (Tau, thuyén va cac ciu trac ndi khac, 6
dong co hoac khong c6 dong co chuyén hoat dong trén duong thuy ndi dia).
Mbi loai phuong tién lai c6 quy dinh riéng. Vi du: Phuong tién tho so 1a
phuong tien khong c6 dong co chi di chuyén bang sirc ngudi hodc sirc gio,
suc nudc. Be la phuong tién duoc két ghép lai bﬁlng tre, nira, g5 hoac cac vat
ndi kha dé chuyén di hodc dung 1am phuong tién van chuyén tam thoi trén
duong thuy noi dia.

4. Cdc déu higu thudc vé mdt chii quan ciia tji pham
Nguoi pham t6i vi pham cac quy dinh vé diéu khién phuong tién giao
thong duong thuy thuc hi¢n hanh vi 1a do vo y (v y vi qua tu tin hodc vo ¥ vi

cau tha).

B. CAC TRUONG HOP PHAM TOI CU THE
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1. Pham tji vi pham cdc quy dinh vé diéu khién phwong tién giao
thong dwong thiiy khéng cé cdc tinh tiét dinh khung hinh phat

Pay 1a trudng hop pham toi quy dinh tai khoan 1 Piéu 212 B6 luat hinh
su, 14 cAu thanh co ban cua toi vi pham céc quy dinh vé diéu khién phuong
tién giao thong duong thiy, nguoi pham toi co thé bi phat phat tién tir mudi
triéu dong dén nim muoi triéu ddng, cai tao khong giam gitt dén ba nam hoic
bi phat tu tir mot dén nam nam, 13 toi pham nghiém trong.

So véi t6i vi pham cac quy dinh vé an toan giao thong van tai quy dinh
tai Diéu 186 Bo luat hinh sy nam 1985, thi khoan 1 Piéu 212 B6 luat hinh su
nim 1999 nhe hon, vi khoan 1 Piéu 212 B6 luat hinh sy nim 1999 c6 quy
dinh hinh phat tién 13 hinh phat nhe hon hinh phat cai tao khong giam giit ma
Piéu 186 Bo luat hinh sy nim 1985 khong quy dinh. Tuy nhién, vé hinh phat
cai tao khong giam giir thi khoan 1 Diéu 212 B¢ luat hinh sy nim 1999 ning
hon khoan 1 Piéu 186 Bo luat hinh sy nam 1985. Vi vay, hanh vi vi pham cac
quy dinh vé diéu khién phuong tién giao thong duong thiy xay ra trudc 0 gio
00 ngay 1-7-2000 ma sau 0 gio 00 ngay 1-7-2000 mai xir 1y thi ap dung
khoan 1 Piéu 212 B¢ luat hinh sy ndm 1999. Tuy nhién, néu 4p dung hinh
phat cai tao khong giam gitr thi khong duoc qua hai nam.

Khi quyét dinh hinh phat ddi véi nguoi pham toi vi pham cac quy dinh
vé diéu khién phuong tién giao thong dudng thuy theo khoan 1 Piéu 212 B
luat hinh sy, néu nguoi pham toi co nhiéu tinh tiét giam nhe quy dinh tai Piéu
46 B luat hinh sy, khong c6 tinh tiét ting ning hodc tuy c6 nhung mirc do
tang ning khong dang ké, thi co thé dugc ap dung hinh phat tién hodc hinh
phat cai tao khong giam giir. Néu ngudi pham tdi c¢6 nhiéu tinh tiét ting ning
quy dinh tai Diéu 48 B luat hinh su, khong co tinh tiét giam nhe hodc néu co
nhung muc do giam nhe khong dang ké, thi co thé bi phat dén nam nam tu.

2. Pham tdi thujc cdc truwong hop quy dinh tai khodn 2 Piéu 212 B
ludt hinh sy

a. Khéng cé gidy phép, bang hodc chimg chi chuyén mén twong imng
voi nhiém vu dwoc giao

Truong hop pham tdi nay cling tuong tu nhu truong hop quy dinh tai
diém a khoan 2 Diéu 202 va diém a khoan 2 Diéu 208 Bo luat hinh su. Tuy
nhién, d6i v6i hanh vi vi pham cac quy dinh vé diéu khién phuong tién giao
thong duong thuy co dic diém 1a phuong tién rat da dang, nén ngoai nhiing
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phuong tién theo quy dinh cila phap luat phai c6 bang lai, thi hau hét 1a cac
phuong tién thd so, nén nguoi diéu khién chi can cé ching chi cua co quan
Nha nudc c¢d tham quyén cdp. Tuy nhién, khong phai loai phuong tién nao
cling can phai c6 gidy phép, bang hodc chimg chi chuyén mén. Vi vay, khi
xéac dinh trudng hop pham t6i nay, can phai can ¢ vao cac quy dinh ciia Nha
nuéc dé xac dinh loai phuong tién d6 co can phai ¢ gidy phép, bang hoic
chung chi chuyén mon hay khong. Theo diém c khoan 2 Diéu 29 Luat giao
thong dudng thuy ndi dia thi, Thuyén vién 1am viéc trén phuong tién phai co
bang, chimg chi chuyén mon phu hop véi chirc danh, loai phuong tién.

b. Trong tinh trang ding rwou, bia qud nong dé quy dinh hodc say do
diing cdc chat kich thich manh khdc

Truong hop pham tdi nay cling tuong ty nhu truong hop quy dinh tai
diém b khodn 2 Diéu 208 B luat hinh sy.

Ciing nhu ddi véi truong hop quy dinh tai diém b khoan 2 Piéu 208 Bo
luat hinh sy, so véi diém b khoan 2 Diéu 202 Bo luat hinh sy, thi diém b
khoan 2 Diéu 212 B6 luat hinh su quy dinh cu thé va khoa hoc hon. Tuy
nhién, nha 1am luat van con quy dinh “say” do dung céc chat kich thich manh
khac ma 1& ra nén quy dinh nhu khoan 8 Diéu 8 Luat giao thong duong thuy
ndi dia “cAm ngudi lam viée trén phuong tién khi c6 ndong do con vuot qua 80
miligam/100 mililit mau hodc 40 miligam/1 lit khi thd hodc co cac chat kich
thich khac ma phap luat cAm sir dung”. Quy dinh nay khong chi d& xac dinh
ma con tranh nhitng truong hop c6 nhiéu ¥ kién khac nhau vé khai niém

(15 b

say”.

c. Gdy tai nan réi bé chay dé tron tranh trach nhiém hodc c6 y khong
curu giup nguoi bi nan

Truong hop pham to1 nay hoan toan tuong tu véi truong hop quy dinh
tai diém c khoan 2 Diéu 202 va diém c khoan 2 Diéu 208 B¢ luat hinh sy ddi
v6i toi vi pham cac quy dinh vé diéu khién phuong tién giao thong dudng bo
hoic duodng sit.

d. Khdng chdp hanh hiéu lénh ciia nguoi chi huy hodc nguwoi c¢é tham
quyén diéu khién giit gin trdt tw an toan giao théng dwong thiyy

Truong hop pham tdi nay cling hoan toan tuong tu véi trudong hop quy
dinh tai diém d khoan 2 Diéu 202 va diém d khoan 2 Diéu 208 B luat hinh su
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d6i v6i toi vi pham cac quy dinh vé diéu khién phuong tién giao thong dudng
bd hoac duong sat.

d. Gdy hdu qua rat nghiém trong.

Ciing nhu ddi véi cac tdi vi pham an toan giao thong khac, gay hau qua
rat nghiém trong do hanh vi vi pham cac quy dinh vé diéu khién phuong tién
giao thong duong thily 1a gay thiét hai rat nghiém trong cho tinh mang, strc
khoé¢ hodc tai san cho nguoi khac.

Trong khi chua c¢6 huéng din chinh thic vé truong hop gy hau qua rat
nghiém trong do hanh vi vi pham cac quy dinh vé diéu khién phuong tién giao
thong duong thuy gy ra, c¢6 thé 4p dung Nghi quyét s6 02/2003/NQ-HDTP
ngay 17-4-2003 cua Hoi ddng Tham phan Toa an nhan déan tdi cao dbi véi
Piéu 202 B6 luat hinh sy vé truong hop gy hau qua rat nghiém trong dé xéac
dinh hau qua rat nghiém trong do hanh vi vi pham céc quy dinh vé diéu khién
phuong tién giao thong duong thuy gay ra.

Pham t0i thudc trudong hop quy dinh tai khoan 2 Piéu 212 Bo luat hinh
su, thi nguot pham to1 co thé bi phat tu tir ba nam dén muoi nam, 13 toi pham
rat nghiém trong.

So v&i Pidu 186 Bo luat hinh sy nam 1985, thi khoan 2 Diéu 212 Bo
luat hinh sy nam 1999 khong nang hon va cling khong nhe hon, nhung so
sanh gifra Piéu 186 B6 luat hinh sy nam 1985 véi Diéu 212 Bo luat hinh sy
nam 1999 thi Diéu 212 B luat hinh sy nam 1999 1a diéu luat nhe hon. Vi
vay, d6i voi hanh vi pham toi trude 0 gid 00 ngay 1-7-2000 ma sau 0 gid 00
ngay 1-7-2000 méi xtr 1y thi 4p dung khoan 2 Piéu 212 Bo luat hinh sy nim
1999 d6i véi nguoi pham toi.

Khi quyét dinh hinh phat d6i v6i ngudi pham tdi theo khoan 2 Diéu
212 B6 luat hinh sy, néu nguoi pham tdi chi thudc mot truong hop quy dinh
tai khoan 2 cta diéu luat, c6 nhiéu tinh tiét giam nhe quy dinh tai Diéu 46 B
luat hinh su, khong c6 tinh tiét ting ning hodc tuy c6 nhung mic do ting
nang khong dang ké, thi co thé dugc ap dung dudi mire thip nhét cia khung
hinh phat (duéi ba nim ti)). Néu ngudi pham toi thudc nhiéu trudng hop quy
dinh tai khoan 2 cua diéu luat c6 nhiéu tinh tiét ting nang quy dinh tai Piéu
48 B0 luat hinh su, khong c6 tinh tiét gidm nhe hoac néu co nhung mirc do
giam nhe khong dang ke, thi ¢6 thé bi phat dén mudi nam tu.
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3. Pham tji thuéc truwong hop quy dinh tai khodn 3 Piéu 212 Bj lugt
hinh sw

Truong hop pham t0i ndy cling twong tu nhu truong hop quy dinh tai
khoan 3 Diéu 202 va khoan 3 Diéu 208 B¢ luat hinh sy. Chi c6 mot tinh tiét 1
gay hau qua dac biét nghiém trong.

Trong khi chua c6 huéng din chinh thic thé nao 1a gdy hau qua dic
biét do hanh vi vi pham cic quy dinh vé diéu khién phuong tién giao thong
duong thily gdy ra, chung ta co thé ap dung Nghi quyét s 02/2003/NQ-
HDTP ngay 17-4-2003 cta Hoi dong Tham phan Toa an nhan dén tdi cao ddi
v6i Piéu 202 Bo luat hinh sy vé truong hop gy hau qua dic biét nghiém
trong dé xac dinh hau qua dic biét nghiém trong do hanh vi vi pham cac quy
dinh vé diéu khién phuong tién giao thong duong thuy gy ra.

Pham t61 thudc truong hgp quy dinh tai khodn 3 Piéu 212 B6 luat hinh
su, thi ngudi pham t6i ¢ thé bi phat ti tir bay nim dén muoi lam nam, 14 toi
pham rat nghiém trong.

So véi Diéu 186 Bo luat hinh sy nam 1985, thi khoan 3 Diéu 212 Bo
luat hinh sy nam 1999 nhe¢ hon va so sanh gitra Diéu 186 Bo luat hinh sy nim
1985 véi Didu 212 B luat hinh sy ndm 1999 thi Piéu 212 B luat hinh su
nam 1999 1a diéu luat nhe hon. Vi vay, d6i véi hanh vi pham tdi trude 0 gio
00 ngay 1-7-2000 ma sau 0 gid 00 ngay 1-7-2000 méi xir Iy thi ap dung
khoan 3 Diéu 212 B luét hinh sy nim 1999 ddi véi ngudi pham toi.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 3 Diéu
212 Bo luat hinh su, néu nguoi pham co nhiéu tinh tiét giam nhe¢ quy dinh tai
Diéu 46 Bo luat hinh sy, khong c6 tinh tiét ting ning hodc tuy c6 nhung mirc
d6 tang ning khong dang ké, thi c6 thé dugc ap dung dudi bay nam ti, nhung
khong dugce dudi ba nam tu, vi theo quy dinh tai Diéu 47 B6 luat hinh sy thi,
khi c6 it nhat hai tinh tiét giam nhe quy dinh tai khoan 1 Diéu 46, Toa an c6
thé quyét dinh mot hinh phat duéi mic thdp nhéat cia khung hinh phat ma
diéu luat da quy dinh nhung phai trong khung hinh phat lién ké& nhe hon cua
diéu luat (khung hinh phat lién ké ctia khoan 3 13 khoan 2 cua diéu luat). Néu
ngudi pham ti cd nhiéu tinh tiét ting ning quy dinh tai Diéu 48 Bo luat hinh
su, khong c6 tinh tiét gidm nhe hodc néu co nhung mtrc do gidm nhe¢ khong
dang ké, thi c6 thé bi phat dén muoi 13m nam to.
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4. Pham tji thuéc trwong hop quy dinh tai khodn 4 Diéu 212 Bj luit
hinh sw

Truong hop pham t0i ndy cling twong tu nhu truong hop quy dinh tai
khoan 4 Diéu 202 va khodn 4 Diéu 208 Bo luat hinh su, chi khac nhau & chd
kha ning thuc té ddn dén hau qua dic biét nghiém trong néu khong duoc ngin
chan kip thoi 1a do hanh vi vi pham quy dinh vé an toan giao thong duong
thuy do ngudi diéu khién phuong tién giao thong dudng thity thuc hién.

Pham t6i thudc trudng hop quy dinh tai khoan 4 Diéu 212 B¢ luat hinh
su, thi nguoi pham toi co thé bi phat tién tir ndm triéu déng dén ba muoi triéu
dong, cai tao khong giam gilt dén hai nim hodc phat tu tir sau thang dén ba
nam, 1a to1 pham it nghiém trong.

So v6i khoan 4 Diéu 186 Bo luat hinh sy nim 1985, thi khoan 4 Diéu
212 B0 luét hinh s ndm 1999 nhe hon, vi khoan 4 Diéu 212 c6 hinh phat tién
1a hinh phat chinh ma khoan 4 Diéu 186 khong quy dinh va so sanh gitta Piéu
186 B luat hinh su ndm 1985 v6i Diéu 212 Bo luat hinh sy nam 1999 thi
Piéu 202 B luat hinh su nam 1999 1a diéu luat nhe hon. Vi vay, dbi v6i hanh
vi pham td1 trude 0 gio 00 ngay 1-7-2000 ma sau 0 gio 00 ngay 1-7-2000 moi
xtr 1y thi 4p dung khoan 4 Diéu 212 Bo luat hinh sy nam 1999 ddi voi ngudi
pham tdi. Tuy nhién, néu ap dung hinh phat céi tao khong giam giit thi khong
dugc qua mdt ndm; dbi v6i hinh phat ti, c6 thé phat nguoi pham toi dudi sau
thang ti ma khong nhat thiét phai co nhiéu tinh tiét giam nhe quy dinh tai
Diéu 46 BO luat hinh sy, vi khoan 4 Diéu 186 ¢6 mirc hinh phat tu tir ba thang
dén ba nam.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 4 Diéu
212 B0 luat hinh su, néu nguoi pham co nhiéu tinh tiét giam nhe¢ quy dinh tai
Diéu 46 Bo luat hinh sy, khong c6 tinh tiét ting ning hodc tuy c6 nhung mirc
d6 ting ning khong dang keé, thi co thé duoc 4p dung hinh phat tién hoic cai
tao khong giam gitr. Néu nguoi pham toi c6 nhiéu tinh tiét ting ning quy dinh
tai Piéu 48 B0 luat hinh su, khong co6 tinh tiét giam nhe hodc néu co nhung
mirc d6 giam nhe khong dang ké, thi c6 thé bi phat dén ba nam tU.

5. Hinh phat bé sung déi véi nguoi pham tpi

Ngoai hinh phat chinh, nguoi pham tdi con c6 thé bi cAm dam nhiém
chirc vu, cdm hanh nghé hodc lam cong viéc nhét dinh tr mét nim dén nim
nam.
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So v6i Piéu 218 B6 luat hinh sy nim 1985 quy dinh vé hinh phat bd
sung dbi voi t6i pham nay thi khoan 5 Piéu 212 muc phat nhe hon. Vi vay,
d6i v6i hanh vi pham toi trude 0 gio 00 ngay 1-7-2000 ma sau 0 gio 00 ngay
1-7-2000 méi xir 1y thi 4p dung khoan 5 Piéu 212 Bo luat hinh sy nam 1999
d6i voi nguoi pham toi.

10. TOI CAN TRO GIAO THONG PUONG THUY
Piéu 213. T§i can tré giao thong dwong thuy

1. Nguoi nao co mot trong cdc hanh vi sau ddy can tro giao thong
dwong thuy gay thiét hai cho tinh mang hodc gdy thiét hai nghiém trong cho
sike khoé, tai san ciia nguwoi khdc, thi bi phat tién tir muoi triéu dong dén nam
muoi triéu dong, cdi tao khéng giam giiv dén ba ndm hodc phat tii tir mét nam
dén nam ndam:

a) Khoan, dao trdi phép lam hw hai két cau ciia cdc céng trinh giao
thong duong thuy;

b) Tao ra chudong ngai vat gay can tro giao thong dwong thuy ma
khong dat va duy tri bdo hiéu;

c) Di chuyén lam giam hiéu luc, tac dung cua bdo hiéu;

d) Thao do bao hiéu hodc pha hogi cong trinh giao thong duong thuy,

d) Lan chiém luong hodc hanh lang bdo vé luéng giao théng dwong
thuy,

e) Hanh vi khdc can tro giao thong dwong thuy.

2. Pham t3i gdy hdu qua rdt nghiém trong thi bi phat ti tir ba nam dén
muotl nam.

3. Pham toi gdy hau qua dac biét nghiém trong thi bi phat tu tw bay
nam dén muwoi ldm nam.

4. Pham tdi trong truong hop cé khd ndng thye té dan dén hdu quad ddc
biét nghiém trong néu khéng dwoc ngdn chan kip thoi, thi bi phat tién tir nam
triéu dong dén ba muwoi triéu dong, cdi tao khong giam gitk dén mot nam hodc
phat ti tir ba thang dén hai nam.

Pinh nghia: Can trd giao thong duong thuy la hanh vi khoan, dao trai
phép 1am hu hai két cdu cua cac cong trinh giao théng duong thuy; tao ra
chudng ngai vat gy can tr¢ giao thong duong thuy ma khong dat va duy tri
bao hiéu; di chuyén lam gidm hiéu luc, tac dung cua bao hi¢u; thao do bao
hiéu hodc pha hoai coéng trinh giao théng dudng thuy; 1an chiém ludng hodc
hanh lang bao vé ludng giao thong dudng thuy hodc co hanh vi khac can tro
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giao thong duong thuy gay thiét hai cho tinh mang hodc gay thi¢t hai nghiém
trong cho strc khoé, tai san ciia nguoi khac.

Toi can trd giao thong dudng thuy quy dinh tai Piéu 213 Bo luat hinh
sy nam 1999 1a t6i pham duogc tach tur t01 can tré giao thong van tai gay hau
qua nghiém trong quy dinh tai Diéu 187 B luat hinh sy nam 1985.

So voi Biéu 187 B luat hinh sy nim 1985 thi Diéu 213 B6 luat hinh su
nam 1999 c6 nhiéu sira doi, bd sung nhu:

- Quy dinh cu thé hanh vi pham t6i 1a hanh vi can tré giao thong duong
thity chir khong phai hanh vi can trd giao théng van tai chung chung nhu Piéu
187 B0 luat hinh sy nam 1985;

- Stra doi tinh tiét gy thiét hai dén stc khoé thanh “gdy thiét hai
nghiém trong dén sirc khoé”; tinh tiét “ dao, pha cac cong trinh giao thong”
thanh “khoan, ddo trdi phép lam hw hai két cdu ciia cdc cong trinh giao théng
duwong thuy”; tinh tiét “di chuyén, pha huy bién bao hiéu hodc cac thiét bi
giao thong” thanh “di chuyén lam giam hiéu lyc, tdc dung ciia bdo hiéu; thdo
do bao hiéu hodc phd hoai cong trinh giao thong duwong thuy’;

- B6 sung mdt s hanh vi 1a ddu hiéu khach quan cua t6i pham ma Diéu
187 B luat hinh sy ndm 1985 chua quy dinh nhu: “thdo do bao hiéu hoac
phd hoai c¢éng trinh giao théng dwong thuy; ldn chiém luong hodc hanh lang
bdo vé luong giao théng dwong thuy”

- B6 sung khoan 2 cta diéu luat voi cac tinh tiét 14 yéu t6 dinh khung
hinh phat nhu: Gay hdu qud rat nghiém trong va khoan 4 véi tinh tiét 1a yéu

t6 dinh khung giam nhe tuong tu voi Piéu 212 B9 luat hinh su.

- B6 sung hinh phat tién 14 hinh phat chinh d6i véi nguoi pham toi; ting
hinh phat céi tao khong giam gitr 1én dén ba nam.

- Hinh phat cai tao khong giam giir va hinh phat ti déu ning hon so véi
Diéu 187 B lut hinh sy ndm 1985.

A. CAC DAU HIEU CO BAN CUA TOI PHAM

1. Cdc déu higu thujc vé chii thé ciia toi pham
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Ciing twong ty nhu chil thé ciia cac tdi can trd giao thong dudng bo
hodc duong sat, chil thé cua tdi pham nay khong phai 1a chi thé dac biét,
nhung chi nhitng nguoi da di 16 tudi tré 1én mai 14 chu thé cua toi pham nay.

Pbi v6i nguoi tir du 14 tudi dén dudi 16 tudi khong phai chiu trach
nhiém hinh su vé toi pham nay, vi t6i pham nay 1a t6i pham duoc thuc hién do
v v va khong c6 truong hop nao 1a toi dac biét nghiém trong.

Khac véi hanh vi can tré giao thong duong sat, néu chua giy thiét hai
cho tinh mang hodc gay thi¢t hai nghi€ém trong cho stc khoé, tai san cua
nguoi khac ma nguoi thuc hi¢n hanh vi can tr¢ giao thong duong thuy la
nguoi da bi xtr phat hanh chinh vé hanh vi ndy hodc da bi két an vé toi nay,
chua dugc x04 an tich ma con vi pham, thi cling khong bi truy ctru trach
nhiém hinh sy. Tuy nhién, truong hgp nay lai tuong tu véi ti can trd giao
thong duong bg.

2. Cdc déu higu thudc vé khdch thé ciia ti pham

Khach thé cua t6i pham nay 13 an toan giao thong dudng thuy.

Déi twgng tic dong cua toi pham nay 1a cong trinh giao thong dudng
thuy bao gém: Ludng, au tau cac cong trinh dwa phuong tién qua dép, thac
trén song, kénh, rach hodc luéng trén hd, dam, pha, vung, vinh, ven bo bién,
ra dao, ndi cac dao thude ndi thuy nudc Cong hoa xa hoi chu nghia Viét Nam.

3. Cdc diu higu thuc vé mdt khdch quan ciia toi pham

a. Hanh vi khach quan

Nguodi pham t01 nay, co thé thuc hién mot hodc mot sb hanh vi sau:

- Khoan, dao trdi phép lam hiwr hai két cdu cia cdc cong trinh giao
thong duong thuy;

- Tao ra chuong ngai vat gay can tro giao thong dwong thuy ma khong

dat va duy tri bdo hiéu;
Di chuyén lam giam hiéu luc, tac dung cua bao hiéu,

Thao do bao hiéu hodc pha hogi cong trinh giao thong dwong thuy;,
- Ldn chiém luong hodc hanh lang bdo vé luong giao théng dwong
thuy,

Hanh vi khac can tro giao thong duong thuy.
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Ciing twong tu nhu dbi véi Pidu 203 va Biéu 209, so v4i Diéu 187 B
luét hinh sy ndm 1985 thi Piéu 213 Bo lut hinh sy ndm 1999 nha lam luét
quy dinh nhiéu hanh vi khach quan cy thé hon, nhung ciing khong phai da hét
tat ca cac hanh vi can tro giao thong dudng thily, nén cudi cing van con quy
dinh “hanh vi khac giy can tré giao thong duong thuy” dé dé phong ngoai
nhimg hanh vi da dugc liét ké c6 thé con nhing hanh vi khac ma nha lam luat
khong du liéu duogc.

Céac hanh vi dugc liét ké trén déu d3 duoc quy dinh tai Luat giao thong
duong thuy ndi dia. Vi du: “CAm pha hoai cong trinh giao thong duong thuy
ndi dia; tao vat chudng ngai gdy can tré giao thong dudng thuy nodi dia; cam
xay dung trai phép nha, 1éu quan hodc cic cong trinh khac trén duong thuy
ndi thuy va pham vi bao vé két cau ha ting giao thong dudng thuy noi dia;
cam d6 dat, d4, cat, soi hodc chét thai khac; cAm khai thac khoang san trai
phép trong pham vi luéng va hanh lang bao vé ludng; cAm dit ngu cy, phuong
tién khai thac, nudi trong thuy san trén ludng” ( khoan 1, khoan 2, khoan 3 va
khoan 4 Diéu 8 Luat giao thong dudng thuy noi dia). Tuy nhién, khi xac dinh
hanh vi can trd giao thong dudng thity, con phai can ctr vao hanh vi cu thé da
dugc quy dinh tir diém a dén diém e khoan 1 Diéu 213 Bo luat hinh su va can
clr vao cac quy dinh tai Luat giao thong duong thuy ndi dia.

So v6i Piéu 187 Bo luat hinh sy nim 1985 thi khoan 1 Piéu 213 Bo
luat hinh sy nam 1999 quy dinh thém mdt s6 hanh vi khach quan md&i nhu:“
thdo d& bdo hiéu hodc phd hoai cong trinh giao thong dwong thuy; lan chiém
luong hodc hanh lang bdo vé luong giao théng dwong thuy”. Nhung khong vi
thé ma cho rang nguoi thuc hién cac hanh vi ndy trude 0 gio 00 ngay 1-7-
2000 ma sau 0 gio 00 ngay 1-7-2000 méi xtr 1y thi khong bi coi 1a hanh vi can
tré giao thong dudng thiy, boi 18, khoan 1 Piéu 187 Bo luat hinh sy nim
1985 ngoai nhimg hanh vi cu thé di dugc miéu ta trong cau thanh, nha 1am
luat con quy dinh: “c6 hanh vi khac can trd giao thong van tai” (diém c khoan
1), nén cac hanh vi ma nha lam luat quy dinh méi trong cu thanh t6i pham
chinh 14 “hanh vi khac”. Do d6 khong coi do 1a nhitng hanh vi pham td1 méi
dugc quy dinh trong cdu thanh, ma no chi 1a cu thé hoa hanh vi pham t6i ma
thoi.

b. Hau qua

Ciling nhu do1 véi1 mot so td1 vi pham an toan giao thong khac, hau qua
la dau hi€u bat budc cua cau thanh t61 pham nay. Néu hanh vi can tré giao
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thong duong thuy ma chua gay ra thi€t hai cho tinh mang hodc gay thiét hai
nghiém trong cho siic khoé, tai san cta ngudi khac thi chua cdu thanh toi
pham, trir truong hop quy dinh tai khoan 4 cta diéu luat.

Vi¢c xac dinh thiét hai cling tuong tu nhu ddi véi toi vi pham quy dinh
vé an toan giao thong.

Trong khi chua c¢6 huéng dan chinh thirc, ching ta c6 thé van dung
Nghi quyét s6 02/2003/NQ-HDTP ngay 17-4-2003 ctia Hoi dong Tham phan
Toa &n nhan dan tdi cao doi v6i Diéu 202 Bo luat hinh sy d¢ xéc dinh thiét hai
tinh mang hoac thiét hai nghiém trong ddi v&i stre khoé, tai san cua nguoi
khac do hanh vi can tré giao thong duong thuy gay ra, vi hanh vi can trd giao
thong duong thuy cling truc tiép gy ra thiét hai nghiém trong dén strc khoé
hodc ta1 san.

Néu gay hau qua rit nghiém trong hodc hau qua dic biét nghiém trong
thi nguo1 pham td1 bi truy ctru trach nhiém hinh sy theo khoan 2 hoac khoan 3
cia diéu ludt.

c. Cdc ddu hiéu khdch quan khéc

Ngoai hanh vi khach quan, hau qua, ddi voi toi can tro giao thong
duong thiy, nha lam luat quy dinh mét s dau hiéu khach quan khac 1a déu
hiéu bat budc cia cdu thanh t6i pham nhu: Ludng, du tau cac cong trinh dua
phuong tién qua dap, thac trén song, kénh, rach hodc luéng trén ho, dam, pha,
vung, vinh, ven bo bién, ra dao, ndi cac dao thudc ndi thuy. Cac d4u hiéu
khach quan nay cling dugc quy dinh tai Luat giao thong duong thuy ndi dia.

4. Cdc déu higu thudc vé mdt chii quan ciia tji pham

Ciing nhu ddi vé6i toi vi pham céc quy dinh vé an toan giao thong,
nguoi thyc hién hanh vi can tr¢ giao thong duong thuy 1a do vo ¥ (vo ¥ vi qua
tu tin hodc v ¥ vi cau tha, nhung chil yéu 1 vo y vi qua tu tin).

B. CAC TRUONG HOP PHAM TOI CU THE

1. Pham ti cin tré giao théng dwong thity khéng cé cdc tinh tiét
dinh khung hinh phat
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Pay 1a trudng hop pham tdi quy dinh tai khoan 1 Piéu 213 B6 luat hinh
su, 14 cAu thanh co ban ctia tdi can trd giao thong dudng thuy, ngudi pham toi
c6 thé bi phat phat tién tr mudi triéu déng dén nim muoi triéu dé)ng, cai tao
khong giam giit dén ba ndm hodc bi phat ti tir mot dén nam nim, 1 toi pham
nghiém trong.

So véi t0i can trd giao thong van tai gdy hau qua nghiém trong quy
dinh tai Diéu 187 B¢ luat hinh sy ndm 1985, thi khoan 1 Diéu 213 B luat
hinh sy nim 1999 niang hon, mic du khoan 1 Diéu 213 Bo luat hinh s nim
1999 ¢6 quy dinh hinh phat tién 1a hinh phat nhe hon hinh phat cai tao khong
giam giit ma Piéu 187 Bo luat hinh sy nam 1985 khéng quy dinh, nhung mtc
hinh phat cao nhat ciia khung hinh phat 13 nim nim tu (khoan 1 Diéu 187 B9
luat hinh sy ndm 1985 1a ba ndm tu va so sanh giira Piéu 187 B6 luat hinh su
nam 1985 voi Diéu 213 Bo lut hinh sy nim 1999 thi Diéu 213 1a diéu luat
nang hon. Vi vay, hanh vi can tr¢ giao thong duong thuy xay ra trude 0 gio
00 ngay 1-7-2000 ma sau 0 gio 00 ngay 1-7-2000 mdi xu 1y thi 4p dung
khoan 1 Diéu 187 B¢ luat hinh sy ndm 1985.

Khi quyét dinh hinh phat d6i v6i ngudi pham toi can tré giao thong
duong thuy theo khoan 1 Piéu 213 B luat hinh sy, néu nguol pham téi co
nhiéu tinh tiét giam nhe quy dinh tai Diéu 46 Bo luat hinh su, khong co tinh
tiét ting ning hodc tuy c6 nhung mirc do ting ning khong dang ké, thi co thé
dugc ap dung hinh phat tién hodc hinh phat cai tao khéng giam gitt. Néu
ngudi pham tdi c6 nhiéu tinh tiét ting ning quy dinh tai Piéu 48 B luat hinh
su, khong c6 tinh tiét giam nhe hodc néu cé nhung mirc do giam nhe khong
dang ké, thi c6 thé bi phat dén nam nam tu.

2. Pham tdi thujc cdc trwong hop quy dinh tai khodn 2 Diéu 213 B
ludt hinh sy

Khoan 2 Diéu 213 B6 luat hinh su chi quy dinh mét trudng hop pham
t61, d6 13: “Gdy hdu qud rdt nghiém trong”

Gay hau qua rat nghiém trong do hanh vi can tré giao théng duong
thity gdy ra 1a nhitng thiét hai rat nghiém trong vé tinh mang, stc khoé hodc
tai san cho ngudi khac. Ciing nhu ddi véi cac t6i pham vé an toan giao thong
khac, dén nay chua c6 hudéng din chinh thirc thé nao 13 hau qua rat nghiém
trong do hanh vi can r& giao thong dudng thuy gay ra, nén cé thé cin ctr vao
Nghi quyét s6 02/2003/NQ-HDTP ngay 17-4-2003 ctia Hoi dong Tham phan
Toa an nhan déan tdi cao ddi véi Pidu 202 B luat hinh sy vé trudng hop gay
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hau qua rat nghiém trong dé xac dinh hau qua rat nghiém trong do hanh vi
can tr¢ giao thong dudng thuy gay ra.

Pham t9i thudc trudong hop quy dinh tai khoan 2 Piéu 213 B6 luat hinh
su, thi nguoi pham tdi co thé bi phat tu tir ba nam dén muoi nam, 13 toi pham
rat nghiém trong.

So voi Pidu 187 Bo luat hinh sy ndm 1985, thi khoan 2 Diéu 213 Bo
luat hinh sy nam 1999 duogc coi 1a quy dinh méi. Vi vay, ddi v6i hanh vi can
tré giao thong duong thity gdy hau qua rat nghiém trong xdy ra trude 0 gid 00
ngay 1-7-2000 ma sau 0 gio 00 ngay 1-7-2000 méi xur 1y thi ap dung khoan 1
Piéu 187 Bo luat hinh sy nim 1985 ddi v6i ngudi pham toi.

Khi quyét dinh hinh phat d6i v6i ngudi pham tdi theo khoan 2 Diéu
213 B9 luat hinh sy, néu ngudi pham t6i ¢ nhiéu tinh tiét giam nhe quy dinh
tai Piéu 46 B luét hinh sy, khong c6 tinh tiét tang nang hodc tuy c6 nhung
mtrc do ting niang khong dang ké, thi c6 thé duoc ap dung dudi mic thap nhat
ctia khung hinh phat (dudi ba nam ti1). Néu nguoi pham toi c6 nhiéu tinh tiét
ting ning quy dinh tai Diéu 48 Bo luat hinh su, khong co tinh tiét giam nhe
hodc néu c6 nhung mirc d6 giam nhe khong dang ké, thi c6 thé bi phat dén
muoi nam tu.

3. Pham tji thuéc truwong hop quy dinh tai khodn 3 Piéu 213 Bj ludt
hinh sw

Khoan 3 cta diéu luat ciing chi quy dinh mét trudng hop pham toi, d6
1a: “Gay hdu qua dac biét nghiém trong”.

Gay hau qua dac biét nghi€m trong do hanh vi can r& giao thong duong
thity gy ra 1a nhiing thiét hai dic biét nghiém trong vé tinh mang, stric khoé
hoic tai san cho nguoi khac. Do chua c6 hudng dan chinh thirc thé nao 14 hau
qua dac biét nghiém trong do hanh vi can r& giao thong duong thuy gay ra,
nén c6 thé cin ctr vao Nghi quyét s6 02/2003/NQ-HDTP ngay 17-4-2003 cia
Ho6i ddng Tham phan Toa an nhan dan tdi cao d6i v4i Piéu 202 Bo luat hinh
su vé truong hop gdy hau qua dic biét nghiém trong dé xac dinh hau qua dic
bi¢t nghi€m trong do hanh vi can tré giao thong duong thuy gay ra.

Pham t3i thudc trudong hop quy dinh tai khoan 3 Piéu 213 B¢ luat hinh
sy, thi ngudi pham to1 co thé bi phat tu tir bay nam dén muoi 1Am nam, 12 toi
pham rat nghiém trong.
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So véi khoan 2 Diéu 187 B9 luat hinh sy ndm 1985, thi khoan 3 Diéu
213 B0 luat hinh sy ndm 1999 nang hon, nén khéng ap dung dbi v6i hanh vi
can tr¢ giao thong duong thuy gay hau qua dac biét nghiém trong xay ra trudc
0 gio 00 ngay 1-7-2000 ma sau 0 gio 00 ngay 1-7-2000 méi xur 1y.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 3 Diéu
213 BO luat hinh su, néu nguoi co nhiéu tinh tiét giam nhe quy dinh tai Diéu
46 BO luat hinh sy, khong c6 tinh tiét ting ning hodc tuy c6 nhung mirc do
taing niang khong dang ké, thi co thé dugc ap dung dudi mirc thap nhat cua
khung hinh phat (duéi bay nam ti), nhung khong dugc dudi ba nim. Néu
ngudi pham toi c6 nhiéu tinh tiét ting ning quy dinh tai Diéu 48 Bo luat hinh
su, khong c6 tinh tiét giam nhe hodc néu co nhung mirc do giam nhe khong
dang ké, thi co thé bi phat dén mudi lam nim tu.

4. Pham tji thudc trwong hop quy dinh tai khodn 4 Piéu 213 Bj ludt
hinh sw

Truong hop pham tdi nay ciing twong tu nhu khoan 4 Diéu 202, 203,
208, 209 va 212 B¢ luat hinh sy. Vi vay, khi xac dinh kha nang thuc té do
hanh vi can tr¢ giao thong duong thuy s€ gay ra hau qua ddc biét nghiém
trong can phai can ctr vao tinh hinh cu thé noi xéy ra sy viéc va hanh vi can
tré giao thong duong thuy.

Pham t6i trong trudng hop c6 kha ning thuc té dan dén hau qua dic
bi¢t nghiém trong néu khong duge ngan chan kip thoi, thi bi phat tién tir nim
triéu déng dén ba muoi triéu déng, cai tao khong giam gitr dén mot nam hodc
phat tu tir ba thang dén hai nam, 12 toi pham it nghiém trong.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 4 Diéu
213 Bo luat hinh su, néu nguoi pham co nhiéu tinh tiét giam nhe quy dinh tai
Diéu 46 Bo luat hinh sy, khong c6 tinh tiét ting ning hodc tuy c6 nhung mirc
d6 tang ning khong dang ké, thi co thé duoc 4p dung hinh phat tién hodc hinh
phat cai tao khong giam gilt. Toa an chi 4p dung hinh phat tu trong truong
hop ngudi pham to1 co nhiéu tinh tiét tdng nang quy dinh tai Diéu 48 B9 luat
hinh sy, khong c6 tinh tiét giam nhe hoac néu co nhung muac do giam nhe
khong dang ké.

11. TQI PUA VAO SU DUNG CAC PHUONG TIEN GIAO THONG
DPUONG THUY KHONG BAO PAM AN TOAN
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Piéu 214. Toi dwa vao sir dung cac phuong tién giao thong dwong
thuy khong bao dam an toan

1. Nguoi nao chiu trach nhiém truc tié}) vé viéc diéu dong hodac vé tinh
trang ky thudt cua phuong tién giao thong dwong thuy ma cho phép dwa vao
su dung phuong tién giao thong duong thuy ro rang khong bdao dam an toan
gay thiét hai cho tinh mang hoac gdy thiét hai nghiém trong cho sic khoé, tai
san ciia ngwoi khdc hodc da bi xir Iy ky ludt, xir phat hanh chinh vé hanh vi
nay hodc da bi két an vé tdi nay, chua dwoc xod an tich ma con vi pham, thi bi
phat tién tir muoi triéu dong dén nam muwoi triéu dong, cdi tao khéng giam
giir dén ba nam hodc phat tu tr mot nam dén nam nam.

2. Pham t3i gay hdu quad rat nghiém trong thi bi phat tii tir ba nam dén
muoi nam.

3. Pham toi gdy hdau qua dac biét nghiém trong thi bi phat tu tuw bay
nam dén mwoi ldm ném.

4. Nguwoi pham toi con co thé bi cam dam nhiém chirc vu, cam hanh
nghé hodc lam cong viéc nhat dinh tir mot nam dén nam nam.

Dinh Nghia: Dua vao st dung cac phuong tién giao thong duong thuy
khong bao dam an toan la hanh vi ctia nguodi chiu trach nhiém truc tiép vé
viée diéu dong hoac vé tinh trang k¥ thuat ma cho phép dua vao st dung
phuong tién giao thong duong thuy ré rang khong ddm bdo an toan ky thuat
gay thiét hai cho tinh mang hodc thiét hai nghiém trong cho strc khoé¢, tai san
ctia nguoi khac hodc da bi xtr Iy ky ludt vé hanh vi nay hodc da bi két an vé
t01 nay ma con vi pham.

To1 dua vao sir dung cac phuong tién giao thong duong thuy khong bao
dam an toan cling la td1 duoc tach tu to1 “dua vao st dung cac phuong ti¢n
giao thong van tai khong bao dam an toan hodc didu dong ngudi khong du
diéu kién diéu khién cac phuong tién giao thong van tai gdy hau qua nghiém
trong” quy dinh tai Diéu 188 Bo lut hinh sy nam 1985.

So v&i Piéu 188 Bo luat hinh sy ndm 1985 thi Piéu 214 Bo luét hinh su
nam 1999 khong cé nhiéu stra doi, bd sung 16n, chu yéu cAu tao lai cho phu
hop véi tén toi. Bo hinh phat canh céo va thém hinh phat tién 13 hinh phat
chinh; stra tinh tiét “gdy thiét hai cho sirc khoé ciia nguwoi khac” thanh “gdy
thiét hai nghiém trong cho sirc khoé ciia nguoi khdc”; bd sung tinh tiét “da
bi xur Iy ky luat vé hanh vi nay hodc da bi két an vé toi nay ma con vi pham” la
yéu to dinh t0i va tinh tiét “gdy hdu qud rdt nghiém trong” 1a yéu t6 dinh
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khung hinh phat; tang hinh phat cai tao khong giam giir Ién t6i ba nam va
hinh phat b6 sung dugc quy dinh ngay trong diéu luét.

A. CAC DAU HIEU CO BAN CUA TOI PHAM

To1 dua vao sir dung cac phuong tién giao thong duong thuy khong bao
dam an toan vé co ban cac diu hiéu cua toi pham cling tuwong tuy nhu toi dua
vao st dung cac phuong tién giao thong dudng bo, dudng st khong bao dam
an toan, diém khac biét chii yéu 12 & du hiéu vé phuong tién va nguoi co
trach nhiém vé viéc diéu dong phuong tién d6. Tuy nhién, ddi v6i téi pham
nay c nhiing tinh tiét 14 yéu té dinh tdi khac véi cac toi quy dinh tai Dicu 204
va Diéu 210 B6 luat hinh sy chung t6i s€ phan tich va néu nhiing dac diém
riéng dé phan biét véi hai toi trén co cac dau hiéu tuong tu.

1. Cdc déu higu thujc vé chii thé ciia toi pham

Chu thé cua toi pham nay 1a chu thé dic biét, chi nhimg ngudi chiu
trach nhiém tryuc tiép vé viéc diéu dong hodc vé tinh trang k¥ thuat vé phuong
tién giao thong duong thity méi 1a chi thé cua téi pham nay.

Nguoi chiu trach nhiém truc tiép vé viéc diéu dong phuong tién giao
thong duong thuy 14 ngudi co chiic vu, quyén han va do c¢6 chirc vu, quyén
han nén c6 quyén diéu dong phuong tién giao thong duong thuy hoidc tuy
khong co chitc vu, quyén han nhung do tinh chat nghé nghiép nén co trach
nhiém trong viéc diéu dong phuong tién giao thong duong thuy nhu: Thuyén
trudng, Thuy tha, Thuyén vién, Thu truéng cac don vi quan 1y, ché tao, stra
chita, bao dudng, kiém dinh, st dung phuong tién giao thong dudng thuy
hodc nhimg nguoi duge uy quyén, hodc do nghé nghiép ma cé quyén cho
phép dua vao st dung phuong tién giao thong duong thuy khong bao dam an
toan.

Néu hanh vi dua vao s dung phuong tién giao thong duong thuy
khong bdo dam an toan chua gay thi¢t hai cho tinh mang hoac thi¢t hai
nghiém trong cho strc khoé, tai san cho nguo1 khac, thi ngudi pham tdi phai la
ngudi dd bi xu 1y ky luat vé hanh vi dua vao st dung cac phuong tién giao
thong dudng thiy khong bao dam an toan hodc di bi két an vé toi nay ma con
vi pham, thi méi bi truy ctru trach nhiém hinh su.

Pay 1a quy dinh khéac véi cac to1 dua vao st dung phuong tién giao
thong duong bo va dudng sit khong bao dam an toan. Néu ¢ t6i dua vao sir
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dung phuong ti¢n giao thong duong bd khong bao dam an toan chua gay thiét
hai cho tinh mang hodc thi¢t hai nghiém trong cho strc khoé, tai san cho nguoi
khac, thi ngudi pham tdi chua phai chiu trach nhiém hinh sy, thi ¢ td1 dua vao
str dung phuong tién giao théng dudng sit khong bao dam an toan chua giy
thiét hai cho tinh mang hoac thiét hai nghiém trong cho stc khoé, tai san cho
ngudi khac, ma ngudi pham tdi 1a ngudi di bi xtr 1y ky luat vé hanh vi nay 1a
da cu thanh toi pham, nhung néu di bi két an vé toi pham nay chua duoc xo0a
4n tich ma con vi pham van khong bi coi 1a tdi pham. Con dbi vai t6i dua vao
st dung phuong ti¢n giao thong duong thuy khong bao dam an toan tuy chua
gay thiét hai nhung da bi xir Iy ky luat hodc da bi két an vé toi ndy ma con vi
pham thi bi coi 12 tdi pham. V& k¥ thuat 1ap phap, quy dinh tai Diéu 214 khoa
hoc hon va phu hop hon véi thuc tién xét xir. Hy vong khi c6 diéu kién nha
lam luat s& stra doi, bd sung Piéu 204 va 210 nhu Piéu 214 B9 luat hinh su.

2. Cdc déu higu thudc vé khdch thé ciia ti pham
Khach thé cua t6i pham nay 14 trat tu an toan giao thong dudng thiy.

Déi twong tdc ddng cua tdi pham nay 1a phuong tién giao thong duong
thity khéng bao dam an toan. Vi dy: Diém a khoan 1 Piéu 26 Luat giao thong
duong thuy ndi dia quy dinh: “Khi déng méi, hodn cdi, sita chita, phuc hoi
phurong tién phdi c¢é ho so thiét ké dwoc co quan ding kiém duyét”. Néu
ngudi ¢o trach nhiém cta co quan Pang kiém trong viéc giam sat ky thuat khi
thi cong thay phuong tién khong bao dam an toan ma van cap gidy ching
nhan cho phép phuong tién dugc dua vao sir dung ma gay thiét hai dén tinh
mang cho nguoi khac 1a xam pham trat tu an toan giao thong duong thuy. Cac
tiéu chuan vé an toan doi véi phuong tién thuy ndi dia duoc quy dinh dﬁy du
tai Chuong III Luat giao thong duong thuy noi dia. Vi vay, khi xac dinh hanh
vi dua vao st dung phuong ti¢n giao thong duong thuy khong bdo dam an
todn cAn can cir vao cac quy dinh tai chuong III Luat giao thong duong thuy
ndi dia dé xac dinh phuong tién do6 c6 bao dam an toan hay khong.

3. Cdc déu higu thuc vé mdt khdch quan ciia toi pham
a. Hanh vi khach quan
Ngudi pham to1 nay chi thuc hién mot hanh vi khach quan d6 1a “cho

phép dua vao st dung phuong tién giao thong duong thuy rd rang khong bao
dam an toan”.
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Hanh vi cho phép dua vao sir dung phuong tién giao thong duong thuy
bang nhiéu hinh thitrc khac nhau nhu: Bang miéng, bang vin ban hoic bang
nhitng hinh thirc khac cho phép dua vao st dung phuong tién giao thong
duong thuy khong bao dam an toan.

Ciing nhu d6i véi hanh vi cho phép dwa vao sir dung phuong tién giao
thong dudng bo, duong sit, khong nhat thiét phai c6 mdi quan giira xin va
cho, ma c6 thé khong ai xin nhung van c6 hanh vi “cho”. Cho phép dua vao
stt dung phuong tién giao thong duong thuy 14 hanh vi quyét dinh viéc dua
vao st dung phuong tién giao thong duong thuy.

Néu 1a nguodi chiu trach nhiém truc tiép vé viée diéu dong phuong tién
giao thong duong thay thi hanh vi khach quan cta ho 1a hanh vi diéu dong
phuong tién giao thong duong thiy khong bao dam an toan. Vi du: khoén 1
Piéu 24 Luat giao thong dudng thuy noi dia quy dinh: Dbi voi phuong tién
khong c6 dong co cé trong tai toan phan trén 15 tan, phuong tién c6 dong co
c6 tong cong suat may chinh trén 15 ma luc, phuong tién c6 st chd trén 12
nguoi, khi hoat dong trén duong thuy nd1 dia phai dat tieu chuan chat luong,
an toan k¥ thuat va bao vé mdi truong; phai co gidy chimg nhan dang ky
phuong tién thuy noi dia, gidy chimg nhan an toan ky thuét va bao vé moi
truong; phai ké haoc gin sé dang ky, son vach ddu mén nudc an toan, sb
luong ngudi duoc phép chd trén phuong tién; phai c¢6 du dinh bién thuyén
vién va danh ba thuyén vién.

Néu nguoi co trach nhiém truc tiép vé viée diéu dong cac phuong ti¢n
nay khong dam bao cac tiéu chi trén ma gay thiét hai dén tinh mang hoac thiét
hai nghiém trong cho surc khoé, tai san cua nguodi khac 1a hanh vi pham tdi.

Néu 13 nguoi chiu trach nhiém truc tiép vé tinh trang k¥ thuat phuong
tién giao thong duong thuy, thi hanh vi khach quan cua ho 1a ching nhan
khong dtng vé tinh trang k¥ thuit cia phuong tién giao thong dudng thiy. Vi
du: Nguoi dimg dau co quan ding kiém phuong tién thuy noi dia khi kiém tra
biét 16 1a phuong tién khong bao dam an toan nhung van két luan 1 bao dam
an toan dé dua phuong tién vao hoat dong nén xay ra tai nan 1am chét ngudi

b. Hau qua

Ciing nhu ddi voi hanh vi dua vao st dung phuong tién giao thong
duong sit khong bao dam an toan, hau qua do hanh vi dua vao st dung
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phuong tién giao thong duong thuy khong bao dam an toan, vira 1a dau hiéu
bat budc ctia cAu thanh tdi pham nay vira khong phai 1a dau hiéu bat budc.

La d4u hiéu bat budc, néu nguodi pham t6i chua bi xir 1y ky luat, xu phat
hanh chinh vé hanh vi dua vao st dung cac phuong tién giao thong dudng
thuy khong bao dam an toan hodc da bi két an vé toi nay, chua dugc xo0d an
tich ma con vi pham. Nguoc lai, néu nguoi pham toi da bi xu 1y ky luat, xt
phat hanh chinh vé hanh vi dua vao st dung cac phuong tién giao thong
duong thuy khong bdo dam an toan hodc da bi két 4n vé toi nay, chua dugc
X04 an tich ma con vi pham thi hau qua khong phai 13 dau hiéu bat budc cta
c4u thanh t6i pham nay.

Hau qua cua hanh vi dua vao sir dung cac phuong tién giao thong
duong thuy khong bao ddm an toan la thi¢t hai cho tinh mang hodc gay thiét
hai nghiém trong cho strc khoé, tai san cua nguoi khac.

Viéc xac dinh thiét hai cling twong ty nhu d6i v6i toi vi pham cac quy
dinh tai cac Diéu 202, 203, 204, 205, 208, 209, 210, 211, 212 va 213 B6 luét
hinh su.

Gay hau qua rat nghiém trong hodc hau qua dic biét nghiém trong thi
nguoi pham to1 bi truy clru trach nhiém hinh sy theo khoan 2 hodc khoan 3
cua diéu luat.

c. Cdc ddu hiéu khdch quan khéc

Ngoai hanh vi khach quan, dbi véi t6i dua vao sir dung phuong tién
giao thong duong thuy khong bao dam an toan, nha lam luat quy dinh mot s6
dau hiéu khach quan khac 1a ddu hiéu bat budc cua céu thanh toi pham nhu:
Tinh trang k¥ thuat cua cac phuong tién giao thong duong thuy nhu: cac thiét
bi, d6 an toan vé k¥ thudt, cac thong sé k¥ thudt theo quy dinh cta céc
phuong tién Tau, thuyén, xa lan, be mang...

Céc dau hiéu khach quan nay duoc quy dinh tai Luét giao thong duong
thuy noi dia.

4. Cdc déu higu thudc vé mdt chii quan ciia tdi pham

Ciing nhu ddi voi cac toi vi pham cac quy dinh vé an toan giao thong,
nguoi thuc hién hanh vi dua vao str dung phuong tién giao thong duong thuy
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khong bao dam an toan 1a do vo ¥ (vO ¥ vi qua tu tin hodc vo ¥ vi ciu tha,
nhung chu yéu 12 vo y vi qua tu tin).

B. CAC TRUONG HOP PHAM TOI CU THE

1. Pham tpi dwa vao svr dung cdc phwong ti¢én giao thong dwong thiy
khéng bdo dam an toan khéng cé cdc tinh tiét dinh khung hinh phat

Pay 1a trudng hop pham toi quy dinh tai khoan 1 Piéu 214 B luat hinh
su, 1a cAu thanh co ban cua toi dua vao s dung céc phuong tién giao thong
duong thity khong bao dam an toan, ngudi pham tdi c6 thé bi phat phat tién tir
mudi triéu dong dén nim muoi triéu dong, cai tao khong giam giit dén ba
nam hodc b1 phat tu tir mot dén nam nam, 12 toi pham nghiém trong.

So v&i Piéu 188 Bo luét hinh sy nim 1985 quy dinh vé toi pham nay,
thi khoan 1 Diéu 214 B luat hinh sy ndm 1999 ning hon, vi khoan 1 Diéu
214 B0 luat hinh sy ndm 1999 bo hinh phat canh cao va quy dinh hinh phat
tién 1 hinh phat ning hon hinh phat canh céo va so sanh giita Diéu 188 B9
lut hinh sy ndm 1985 vé6i Diéu 214 Bo luat hinh sy nam 1999 thi Diéu 214 la
diéu luat nang hon. Vi vay, hanh vi pham toi xay ra trude 0 gio 00 ngay 1-7-
2000 ma sau 0 gid 00 ngay 1-7-2000 méi xir 1y thi ap dung khoan 1 Piéu 188
B0 luat hinh sy nam 1985.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 1 Diéu
214 Bo luat hinh su, néu nguoi pham to1 co nhiéu tinh tiét giam nhe quy dinh
tai Piéu 46 B luét hinh sy, khong c6 tinh tiét tang nang hodc tuy c6 nhung
murc d0 tang ndng khong dang ké, thi c6 thé duoc ap dung hinh phat tién hodc
hinh phat cai tao khong giam gitt. Néu ngudi pham tdi c¢6 nhiéu tinh tiét tang
nang quy dinh tai Piéu 48 Bo luat hinh su, khong c6 tinh tiét gidm nhe hodc
néu co6 nhung muc d6 giam nhe khong dang ké, thi c6 thé bi phat dén nim
nam tu.

Trong khi chua c6 hudng dan chinh thtrc, c6 thé van dung Thong tu
lién tich s6 02/2001/TTLT-TANDTC-VKSNDTC-BCA-BTP ngay 25 thang
12 ndm 2001 ctia Toa 4n nhan dan tdi cao, Vién kiém sat nhan dan tdi cao, Bo
Cong an, B6 Tu phap hudng din 4p dung mdt sb quy dinh tai Chuong
XIV"Cac to1 xam pham s& hiru" ctia BJ luat hinh sy ndm 1999 ddi vai trudong
hop gy hau qua nghiém trong dé xac dinh thiét hai tinh mang hodc thi¢t hai
nghiém trong d6i vai strc khog, tai san ctia ngudi khac do hanh vi dua vao s
dung cac phuong tién giao thong duong thuy khong bdo dam an toan giy ra,
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ma khong ap dung Nghi quyét s6 02/2003/NQ-HPTP ngay 17-4-2003 cia
Ho6i ddong Tham phan Toa an nhan dan tdi cao d6i vai Piéu 202 Bo luat hinh
su, vi hanh vi dua vao st dung cac phuong ti¢n giao thong duong thuy khong
bao dam an toan chi gian tiép gdy ra hiu qua.

2. Pham tji thudc cdc trwong hop quy dinh tai khodin 2 Diéu 214 B
ludt hinh sw

Khoan 2 cua diéu luat chi quy dinh mét tinh tiét 1a yéu t6 dinh khung
hinh phat d6 1a: “Gdy hdu quda rdt nghiém trong”.

Ciing nhu truong hop gay hau qua nghiém trong, trong khi chua co
huéng dan chinh thirc vé trudng hop pham toi quy dinh tai khoan 2 cta diéu
luat, c6 thé van dung Thong tu lién tich sb 02/2001/TTLT-TANDTC-
VKSNDTC-BCA-BTP ngay 25 thang 12 nim 2001 cta Toa an nhan dan tdi
cao, Vién kiém sat nhan dan tbi cao, B Cong an, BO Tu phap hudng dan ap
dung mdt $6 quy dinh tai Chuong XIV"Céc to1 xam pham s¢& hitu" cua B luat
hinh sy nim 1999 ddi v6i truong hop gdy hau qua rat nghiém trong dé xac
dinh hau qua rat nghiém trong do hanh vi dua vao st dung cac phuong tién
giao thong duong thity khong bao dam an toan gay ra.

Pham tg1 thudc truong hop quy dinh ta khoan 2 cua diéu luat, thi nguoi
pham to1 co thé bi phat tu tir ba nam dén muoi nam, 1a toi pham rat nghiém
trong. So voi Pidu 188 B luat hinh sy nam 1985 quy dinh vé toi pham nay
thi khoan 2 Diéu 214 B6 luat hinh sy nim 1999 1 quy dinh méi khong c6 loi
cho ngudi pham t6i, nén khong ap dung dbi voi hanh vi pham toi xdy ra trudc
0 gid 00 ngay 1-7-2000 ma sau 0 gio 00 ngdy 1-7-2000 méi xir Iy. Néu nguoi
pham t6i gay hau qua rat nghiém trong thi van ap dung khoan 1 Diéu 188 Bo
ludt hinh sy ndm 1985.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 2 Diéu
214 Bo luat hinh su, néu nguoi pham toi co nhiéu tinh tiét giam nhe quy dinh
tai Diéu 46 Bo luat hinh sy, khong c6 tinh tiét ting ning hodc tuy co nhung
mirc d6 ting ning khong dang ké, thi co thé dugc ap dung dudi mirc thip nhat
ctia khung hinh phat (dudi ba nam tu). Néu c6 nhiéu tinh tiét ting ning quy
dinh tai Diéu 48 Bo luat hinh sy, khong c6 tinh tiét giam nhe hodc néu co
nhung muc do giam nhe khong dang ké, thi co thé bi phat ¢én muoi nam ti.

3. Pham ti thujc cdc truwong hop quy dinh tai khodn 3 Diéu 214 B
ludt hinh sy
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Khoan 3 cta diéu luat ciing chi quy dinh mot tinh tiét 1a yéu té dinh
khung hinh phat d6 la: “Gay hau qua dac bi¢t nghi€ém trong”. khoan 3 cua
diéu luat chinh 13 khoan 2 Piéu 188 B luat hinh sy nim 1985. Tuy nhién,
mirc cao nhét ctia khung hinh phat ning hon khoan 2 Piéu 188 B¢ luat hinh
su nam 1985.

Ciing nhu truong hop gdy hau qua nghiém trong va rat nghiém trong,
trong khi chua c6 hudng dan chinh thirc vé truong hop pham t6i quy dinh tai
khoan 3 cua diéu luat, c6 thé van dung Thong tu lién tich s6 02/2001/TTLT-
TANDTC-VKSNDTC-BCA-BTP ngay 25 thang 12 nam 2001 ctia Toa an
nhan dan t6i cao, Vién kiém sat nhan dan t6i cao, B6 Cong an, B6 Tu phap
huéng dan ap dung mot sé quy dinh tai Chuong XIV"Cac t6i xAm pham s&
hiru" ctia Bo luat hinh sy nam 1999 dbi véi trudng hop gay hau qua dic biét
nghiém trong dé xac dinh hau qua dic biét nghiém trong do hanh vi dua vao
st dung cac phuong tién giao thong duong thuy khong bdo dam an toan gay
ra.

Pham td1 thuQc truong hop quy dinh ta khoan 3 cua diéu luat, thi nguoi
pham tdi c6 thé bi phat ti tir by nim dén mudi 1am nam, 1a t6i pham rat
nghi€ém trong. So vd&i khoan 2 Piéu 188 Bo luat hinh sy nam 1985 quy dinh
vé toi pham nay thi khoan 3 Piéu 214 B luat hinh sy nim 1999 nang hon,
nén khong ap dung dbi véi hanh vi pham toi xay ra trude 0 gid 00 ngay 1-7-
2000 ma sau 0 gio 00 ngay 1-7-2000 méi xu ly.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 3 Diéu
214 Bo luat hinh su, néu nguoi pham toi co nhiéu tinh tiét giam nhe quy dinh
tai Piéu 46 B luét hinh sy, khong cé tinh tiét tang nang hodc tuy c6 nhung
mirc do ting niang khong dang ké, thi c6 thé duoc ap dung dudi mic thap nhét
cua khung hinh phat (dudi bay nam tu), nhung khong dugc dudi ba nam tu.
Néu c6 nhiéu tinh tiét ting ning quy dinh tai Diéu 48 B¢ luat hinh su, khong
c6 tinh tiét giam nhe hodc néu c6 nhung mirc do giam nhe khong dang ké, thi
c6 thé bi phat dén muoi 13m nam to.

4. Hinh phat bo sung déi véi ngwoi pham tji
Ngoai hinh phat chinh, ngudi pham t6i con ¢ thé bi cdm dam nhiém

chtrc vy, cam hanh nghé hodc lam cong viéc nhat dinh tr mgt nam dén nam
nam.
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So vé6i Diéu 218 B6 luat hinh sy nam 1985 quy dinh hinh phat bd sung
d6i voi toi pham nay thi khoan 4 Diéu 214 B9 luat hinh sy nam 1999 nhe hon
vi muc thép nhét ctia hinh phat cAm dam nhiém chirc vu, cAm hanh nghé hoac
lam cong vi¢e nhét dinh tor mot nim ( Piéu 218 1a tir hai nam), nén ddi voi
hanh vi pham tdi xay ra trudc 0 gid 00 ngay 1-7-2000 ma sau 0 gid 00 ngay
1-7-2000 méi xét xur thi Toa an ap dung khoan 4 Diéu 214 B luat hinh su
nam 1999 d6i véi ngudi pham toi.

12. TOI PIEU PONG HOAC GIAO CHO NGUOI KHONG PU
DPIEU KIEN PIEU KHIEN CAC PHUONG TIEN GIAO THONG PUONG
THUY

Piéu 215. Toi diéu dong hoic giao cho ngudi khong di diéu kién
diéu khién cac phwong tién giao thong dwong thuy

1. Nguoi nao diéu déng hodc giao cho nguoi khéng cé gidy phép hodc
bang ldi hodc khéng dii cdc diéu kién khdc theo quy dinh ciia phdp ludt diéu
khién phwong tién giao thong dwong thuy gdy thiét hai cho tinh mang hodc
gay thiét hai nghiém trong cho suc khoe, tai san cua nguoi khac hodc da bi
xit Iy ky ludt, xir phat hanh chinh vé hanh vi nay hodc da bi két an vé tgi nay,
chua dwoc xod an tich ma con vi pham, thi bi phat tién tir muoi triéu déng
dén ndam muwoi triéu dong, cdi tao khong giam gitr dén ba ndm hodc phat ti tir
mot nam dén nam nam.

2. Pham t3i gdy hdu qua rdt nghiém trong thi bi phat ti tir ba nam dén
muotl nam.

3. Pham toi gdy hau qua dac biét nghiém trong thi bi phat tu tw bay
nam dén muwoi ldm nam.

4. Nguwoi pham toi con co thé bi cam dam nhiém chirc vu, cam hanh
nghé hodc lam cong viéc nhat dinh tir mot nam dén nam nam. 12hu

Dinh Nghia: Diéu dong hoidc giao cho ngudi khong du diéu kién diéu
khién cac phuong tién giao thong duong thuy 1 hanh vi diéu dong hodc giao
cho nguoi khong c6 gidy phép hodc bang l4i xe hodc khong du cac didu kién
khac theo quy dinh ctia phap luat diéu khién cac phuong tién giao thong
duong thuy.

To1 pham nay cling 1a td1 pham duogc tach tur to1 “dua vao sir dung cac
phuong tién giao thong van tai khong bao dam an toan hodc diéu dong ngudi
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khong du diéu kién diéu khién cic phuong tién giao thong vén tai gdy hau qua
nghiém trong” quy dinh tai Piéu 188 Bo luat hinh sy nim 1985.

Tuy nhién, Piéu 215 Bo luat hinh sy nim 1999 thém hanh vi “giao”.
Piéu 215 B6 luat hinh sy ndm 1999 cau tao thanh 3 khoan; bo hinh phat canh
c4o va thém hinh phat tién 1a hinh phat chinh; b6 sung tinh tiét: “khéng c6
bang 1ai” va tinh tiét: “da bi xur Iy ky ludt, xir phat hanh chinh vé hanh vi nay
hodc da bi két an vé toi nay, chua dwoc xod an tich ma con vi pham ” 1a yéu
t6 dinh toi va 1a du hiéu phan biét giira hanh vi pham toi v6i hanh vi vi
pham; b sung tinh tiét “gdy hdu qua rdt nghiém trong” 1a yéu t dinh khung
hinh phat; ting hinh phat cai tao khong giam giit Ién t6i ba nam va hinh phat
bd sung dugc quy dinh ngay trong diéu luat.

A. CAC DAU HIEU CO BAN CUA TOI PHAM
1. Cdc déu higu thujc vé chii thé ciia toi pham

Do tinh chét ctia phuong tién giao thong duong thuy, nén chu thé cua
t6i pham nay vira 1 chu thé dic biét vira khong phai 1a chu thé dic biét.

La chu thé dic biét, chi ¢ nhitng nguoi c6 trach nhiém trong viée diéu
dong nguoi khac diéu khién phuong tién giao thong duong thuy méi co thé 1a
cha thé cua toi pham nay nhu: Giam ddc xi nghiép van tai dudng thuy diéu
dong nguoi khong co bang 14i, 1ai tau thuy; Lai tiu thuy c6 bang 1ai giao tay
141 cho ngudi khong co bang 14i tau thuy diéu khién tau thuy.

Ngoai nhitng ngudi co trach nhiém trong viée diéu dong ngudi khac,
d6i voi phuong tién giao thong duong thiy con cé trudng hop chu phuong
tién giao cho ngudi khong du diéu kién diéu khién phuong tién giao thong
duong thay, dé nguoi ndy diéu khién phuong tién giao thong dudng thiy gay
ra thiét hai dén tinh mang hoac gy thi¢t hai nghiém trong dén strc khoé, tai
san cua nguoi khac.

Néu diéu dong hodc giao cho nguoi khong du didu kién diéu khién céac
phuong ti¢n giao thong duong thuy chua gy ra thiét hai cho tinh mang hoac
gay thiét hai nghi€ém trong cho suc khoé, tai sdn cia nguoi khac thi nguoi
pham ti phai 1a ngudi da bi xu 1y ky luat, xir phat hanh chinh vé hanh vi nay
hodc da bi két an vé toi nay, chua dugc xoa an tich ma con vi pham thi hanh
vi méi cau thanh toi pham.
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2. Cdc déu higu thudc vé khdch thé ciia ti pham

Khach thé cua toi pham nay ciing 1a trat tu an toan giao thong dudng
thuy.

Poi twong tdc déng cua toi pham nay 1a ngudi diéu khién phuong tién
giao thong dudng thiy khong du diéu kién diéu khién phuong tién giao théng
duong thiy. Vi du: Mot thuyén vién khéng co bang lai duoc Thuyén trudng
giao cho 14i tu, nén da gay tai nan lam chét ngudi

3. Cdc déu higu thuc vé mdt khdch quan ciia toi pham
a. Hanh vi khach quan

Nguoi pham t6i ndy, 1a ngudi thuc hién hanh vi diéu dong hodc giao
cho ngudi khong du diéu kién diéu khién phuong tién giao thong dudng thuy.

Piéu dong 1a ra 1€nh, phan cong, chi thi cho nguoi khac. biéu dong
nguoi khong du didu kién didu khién phuong tién giao théng dudng thuy 14 ra
1énh, chi thi hodc phan cong nhiing nguoi bi phap luat cAm diéu khién phuong
tién giao thong duong thuy.

Giao cho nguoi khéng du diéu kién diéu khién phwong tién giao théng
dwong thuy 1a giao phuong tién giao thong duong thiy cho nhitng ngudi bi
phap luat cAm diéu khién phuong tién giao thong dudng thuy.

b. Hau qua

Hau qua cling 1a d4u hiéu bit budc cua cdu thanh toi pham nay, néu
hanh vi diéu dong hodc giao cho ngudi khong du diéu kién diéu khién cac
phuong tién giao thong duong thily ma chua gay ra thiét hai cho tinh mang
hodc gay thiét hai nghiém trong cho stic khoé, tai san cua nguoi khac va
ngudi thuc hién hanh vi chua bi xir Iy ky luat, xir phat hanh chinh vé hanh vi
nay hodc da bi két an vé toi nay, chua dugc xo4 an tich thi chua cAu thanh toi
pham.

Viéc xac dinh thiét hai cling twong ty nhu d6i v6i toi vi pham cac quy

dinh an toan giao thong tai cac Diéu 202, 203, 204, 205, 208, 209, 210, 211,
212,213 va 214 B0 luat hinh su.
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Néu gay hau qua rat nghiém trong hodc hau qua dic biét nghiém trong
thi ngudi pham t61 bi truy clru trach nhiém hinh sy theo khoan 2, khoan 3 cua
diéu luat.

c. Cdc ddu hiéu khdch quan khéc

Ngoai hanh vi khach quan, ddi véi toi diéu dong hoic giao cho ngudi
khong du diéu kién diéu khién cac phuong tién giao thong duong thily, nha
lam luat quy dinh mot s6 déu hiéu khach quan khéc 1a dau hiéu bat budc cia
c4u thanh t0i pham nhu: Piéu kién d6i voi nguoi didu khién phuong tién giao
thong duong thuy. Cac diéu kién nay duoc quy dinh tai Luat giao thong
duong thuy ndi dia.

Theo quy dinh tai Piéu 29 Luat giao thong duong thuy noi dia thi,
Thuyén vién 1am viéc trén phuong tién phai 13 ngudi du 16 tudi tro 1én va
khong qua 50 tudi dbi voi nit, 60 tudi d6i véi nam; due tiéu chuan sirc khoé va
duogc kiém tra sirc khoé dinh ky hang nam; c6 bang 14i, chimg chi chuyén mon
pht hop véi chire danh, loai phuong tién va tai Diéu 8 Luat giao thong duong
thuy ndi dia quy dinh cdm bd tri thuyén vién, nguoi 1ai phuong tién khong c6
bang, chimg chi chuyén mon hoic bang, ching chi chuyén mén khong phu
hop; cam thuyén vién lam viéc trén phuong tién khi trong méau c6 ndng do
con vuot qua 80 miligam/100 mililit mau hodc 40 miligam/1 lit khi thé hodc
c6 cac chat kich thich khac ma phap luat cam sir dung.

4. Cac dau hiéu thudc vé mat chu quan cua ti pham

Ciing nhu ddi voi cac toi vi pham cac quy dinh vé an toan giao thong,
nguoi thyc hién hanh vi diéu dong hodc giao cho nguoi khong du diéu kién
diéu khién phuong tién giao thong duong thiy 1a do vo6 ¥ (vO ¥ vi qua tu tin
hodic v ¥ vi cau tha, nhung chu yéu 13 vo ¥ vi qua tu tin).

B. CAC TRUONG HOP PHAM TOI CU THE

1. Pham tji diéu dong hodic giao cho ngwoi khéng dii diéu kién diéu
khién phwong tién giao théng dwong thiy khéng cé cdc tinh tiét dinh
khung hinh phat

Day 1a trudng hop pham toi quy dinh tai khoan 1 Diéu 215 B6 luat hinh
su, 1a cAu thanh co ban cua toi diéu dong hoac giao cho nguoi khong du diéu
kién diéu khién phuong tién giao thong dudng thily, ngudi pham ti co thé bi
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phat phat tién tir mudi triéu dong dén nim muoi triéu dong, cai tao khong
giam gitr dén ba nim hodc bi phat tu tir mot naim dén nim nam, 13 t6i pham
nghiém trong.

So v6i Piéu 188 B6 luat hinh sy nim 1985 quy dinh vé toi pham nay,
thi khoan 1 Diéu 215 B¢ luat hinh sy nim 1999 ning hon, vi khoan 1 Diéu
215 B0 luat hinh sy ndm 1999 bo hinh phat canh cdo va quy dinh hinh phat
tién 14 hinh phat ning hon hinh phat canh cdo va so sanh giita Piéu 188 B
luat hinh sy ndm 1985 véi Diéu 215 Bo luat hinh sy nam 1999 thi Diéu 215 la
diéu luat nang hon. Vi vay, hanh vi pham toi xay ra trude 0 gio 00 ngay 1-7-
2000 ma sau 0 gid 00 ngay 1-7-2000 méi xir 1y thi ap dung khoan 1 Diéu 188
B luat hinh sy nam 1985.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 1 Diéu
215 B0 luat hinh sy, cling nhu dbi voi cac truong hop pham td1 khac, néu
nguoi pham toi co nhiéu tinh tiét giam nhe quy dinh tai Diéu 46 Bo luat hinh
su, khong c6 tinh tiét ting ning hodc tuy c¢6 nhung mirc d6 ting ning khong
dang ké, thi c6 thé duoc ap dung hinh phat tién hodc hinh phat cai tao khong
giam gilt. Néu ngudi pham t6i c6 nhiéu tinh tiét ting nang quy dinh tai Diéu
48 B0 luat hinh sy, khong co6 tinh tiét giam nhe hoac néu co nhung mirc do
giam nhe khong dang ké, thi c6 thé bi phat dén nam nam tu.

Ciling nhu ddi véi mét sb toi pham khac, trong khi chua c6 hudng dan
chinh thire, ¢ thé van dung Thong tu lién tich s6 02/2001/TTLT-TANDTC-
VKSNDTC-BCA-BTP ngay 25 thang 12 nim 2001 cua Toa 4n nhan dan tdi
cao, Vién kiém sat nhan dan tbi cao, B Cong an, B§ Tu phap hudng dan ap
dung mdt $6 quy dinh tai Chuong XIV"Céac td1 xam pham s¢& hitu" cua B luat
hinh sy nim 1999 ddi voi truong hop gdy hau qua nghiém trong dé xac dinh
thi¢t hai tinh mang hoac thi€t hai nghi€ém trong ddi véi ste khoé, tai san cua
nguoi khac do hanh vi diéu dong hodc giao cho ngudi khong du diéu kién
diéu khién phuong tién giao thong duong thuy gy ra ma khong ap dung Nghi
quyét sb 02/2003 cua Hoi dong thim phan Toa an nhan dan tdi cao vé Piéu
202 Bo luat hinh sy vi hanh vi ndy ciing khong truc tiép gy ra hau qua.

2. Pham tdi thujc cdc trwong hop quy dinh tai khodn 2 Diéu 215 B
ludt hinh sy

Khoan 2 Diéu 215 B6 luat hinh su chi quy dinh mét trudng hop pham
t61 46 1a: “Gdy hdu qua rdt nghiém trong”.
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Gay hau qua rat nghiém trong do hanh vi diéu dong hodc giao cho
nguoi khong du diéu kién diéu khién phuong tién giao thong dudng thiy gay
ra la gay thiét hai rat nghiém trong dén tinh mang, stc khoé hodac tai san cho
ngudi khac hodc nhing thiét hai rat nghiém trong khac cho xa hoi.

Trong khi chua c6 huéng din chinh thirc thé nao 13 gdy hau qua rét
nghiém trong do hanh vi diéu dong hodc giao cho nguoi khong du diéu kién
diéu khién phuong tién giao thong dudng thuy gy ra, c6 thé van dung Thong
tu lién tich sé 02/2001/TTLT-TANDTC-VKSNDTC-BCA-BTP ngay 25
thang 12 nim 2001 cta Toa an nhan déan t6i cao, Vién kiém sat nhan dan tdi
cao, B Cong an, B6 Tu phap hudng dan ap dung mot sé quy dinh tai Chuong
XIV"Céc t61 xam pham s¢ hiru" cua Bg luat hinh sy ndm 1999 dbi voi truong
hop gay hau qua rat nghiém trong dé xac dinh hau qua rat nghiém trong do
hanh vi diéu dong hodc giao cho nguoi khong du didu kién diéu khién phuong
tién giao thong duong thuy gay ra.

Pham t6i thudc trudng hop quy dinh tai khoan 2 cta diéu luat, thi nguoi
pham to1 co thé bi phat tu tir ba nam dén muoi nam, 1a toi pham rat nghiém
trong. So voi Piéu 188 BO luat hinh sy nim 1985 quy dinh vé toi pham nay
thi khoan 2 Diéu 215 B6 luat hinh sy ndm 1999 duoc coi 1a quy dinh mo1, nén
khong ap dung ddi voi hanh vi pham toi xdy ra trude 0 gid 00 ngay 1-7-2000
ma sau 0 gio 00 ngay 1-7-2000 méi xtr 1y, ma ap dung khoan 1 Piéu 188 B
luat hinh su ndm 1985, néu hau qua gy ra duoc xac dinh 1a rat nghiém trong.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 2 Piéu
215 B0 luat hinh su, néu nguoi pham toi co nhiéu tinh tiét giam nhe¢ quy dinh
tai Piéu 46 B luét hinh sy, khong c6 tinh tiét tang nang hodc tuy c6 nhung
mirc do ting niang khong dang ké, thi c6 thé duoc ap dung dudi mic thap nhét
ctia khung hinh phat (duéi ba nam ti). Néu ngudi pham ti c6 nhiéu tinh tiét
ting ning quy dinh tai Diéu 48 Bo luat hinh su, khong co tinh tiét giam nhe
hodc néu c6 nhung mirc d6 giam nhe khong dang ké, thi c6 thé bi phat dén
muo1 nam tu.

3. Pham ti thujc cdc truwong hop quy dinh tai khodn 3 Piéu 215 B
ludt hinh sy

Khoan 3 Diéu 215 B luat hinh sy ciing chi quy dinh mét truong hop
pham to1 do 1a: “Gay hau qua dac biét nghi€ém trong”
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Gay hau qua dic biét nghiém trong do hanh vi diéu dong hodc giao cho
nguoi khong du diéu kién diéu khién phuong tién giao thong duong thuy gay
ra 1a gay thiét hai dic biét nghiém trong dén tinh mang, sitc khoé hoic tai san
cho nguoi khac hoac nhiing thi€t hai dac biét nghiém trong khéac cho xa hdi.

Ciing nhu ddi véi trudng hop gay hau qua rat nghiém trong, trong khi
chua c6 hudng dan chinh thic thé nao 13 gay hau qua dic biét nghiém trong
do hanh vi diéu dong hodc giao cho nguoi khong du diéu kién diéu khién
phuong tién giao thong dudng thuy gay ra, ¢6 thé van dung Thong tu lién tich
s6 02/2001/TTLT-TANDTC-VKSNDTC-BCA-BTP ngay 25 thang 12 nim
2001 ctia Toa an nhan dan tdi cao, Vién kiém sat nhan dan téi cao, B6 Cong
an, BO Tu phap hudng dan ap dung mot s6 quy dinh tai Chuwong XIV"Céc toi
x4m pham s& hitu" ctia Bo ludt hinh sy nam 1999 d6i voi trudng hop giy hau
qua dac biét nghiém trong dé x4c dinh hau qua dac bi¢t nghiém trong do hanh
vi diéu dong hodc giao cho ngudi khéng du diéu kién diéu khién phuong tién
giao thong duong thuy gay ra.

Pham t6i thudc truong hop quy dinh ta khoan 3 ctia diéu luat, thi nguoi
pham to1 c6 thé bi phat tu tor bay nam dén mudi lam nam, cling 1a to1 pham rat
nghi€ém trong. So v&i Piéu 188 B luat hinh sy nim 1985 quy dinh vé toi
pham nay thi khoan 3 Piéu 215 B6 luat hinh sy ndm 1999 duoc coi 1a truong
hop quy dinh tai khoan 2 Diéu 188 Bo luat hinh su va ning hon khoan 2 Piéu
188 B0 luat hinh sy, nén khong ap dung dbi voi hanh vi pham to1 xéy ra trudc
0 g10 00 ngay 1-7-2000 ma sau 0 gio 00 ngay 1-7-2000 mad1 xur 1y.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 3 Diéu
215 B0 luat hinh su, néu nguoi1 pham to1 co nhiéu tinh tiét giam nhe quy dinh
tai Piéu 46 B luét hinh sy, khong c6 tinh tiét tang nang hodc tuy c6 nhung
mirc do ting niang khong dang ké, thi c6 thé duoc ap dung dudi mic thap nhét
cua khung hinh phat ( du6i bay nam tu), nhung khong dugc dudi ba nam tu
(xem Diéu 47 Bo luat hinh su). Néu nguoi pham t6i ¢ nhiéu tinh tiét ting
nang quy dinh tai Piéu 48 Bo luat hinh su, khong c6 tinh tiét gidm nhe hodc
néu c6 nhung mirc 46 giam nhe khong dang ké, thi c6 thé bi phat dén mudi
lam ndm tu.

4. Hinh phat bo sung déi véi ngwoi pham tji

Ngoai hinh phat chinh, nguoi pham tdi con c6 thé bi cAm dam nhiém
chirc vu, cdm hanh nghé hodc lam cong viéc nhét dinh tr mét nim dén nim
nam.
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So vé6i Piéu 218 B6 luat hinh sy nam 1985 quy dinh hinh phat bd sung
dbi voi toi pham nay thi khoan 4 Piéu 215 B6 luat hinh sy ndm 1999 nhe hon
vi muc thép nhét ctia hinh phat cAm dam nhiém chirc vu, cAm hanh nghé hoac
lam cong vi¢e nhét dinh tor mot nim ( Piéu 218 1a tir hai nam), nén ddi voi
hanh vi pham tdi xay ra trude 0 gid 00 ngay 1-7-2000 ma sau 0 gio 00 ngay
1-7-2000 méi xét xur thi Toa an ap dung khoan 4 Piéu 215 B luat hinh sy
nam 1999 d6i véi ngudi pham toi.

13. TOI VI PHAM QUY PINH PIEU KHIEN TAU BAY'
Piéu 216. Ti vi pham quy dinh diéu khién tau bay

1. Nguwoi ndo chi huy, diéu khién tau bay ma vi pham cdc quy dinh vé
an toan giao thong dwong khéng, c6 kha ndang thwc té dan dén hau qua déc
biét nghiém trong néu khong dwoc ngan chan kip thoi, thi bi phat tien tir nam
triéu dong dén nam muoi triéu dong, cdi tao khéng giam giit dén ba nam
hodc phat tu tur mot nam dén nam nam.

2. Pham toi gdy thiét hai cho tinh mang hodc gady thiét hai nghiém
trong cho sirc khoé, tai san ciia nguwoi khdc, thi bi phat ti tir ba nam dén muwoi
nam.

3. Pham tdi gdy hdu quda rdt nghiém trong thi bi phat ti tir bay ndm dén
muwoi lam nam.

4. Pham toi gdy hdu qua dac biét nghiém trong thi bi phat tu tur muoi
hai nam dén hai mwoi nam.

5. Nguwoi pham toi con co thé bi cam dam nhiém chirc vu, cam hanh
nghé hodc lam cong viéc nhat dinh tir mot nam dén nam nam.

Dinh Nghia: Vi pham quy dinh diéu khién tau bay 13 hanh vi vi pham
cac quy dinh vé an toan giao thong dudng khong cta ngudi chi huy hodc
nguoi diéu khién tiu bay c6 kha nang thuc té dan dén hau qua dac biét
nghiém trong néu khong duoc ngin chan kip thoi.

T6i vi pham quy dinh diéu khién tiu bay ciing 13 toi pham duoc tach tir
t61 vi pham quy dinh vé an toan giao thong van tai quy dinh tai Piéu 186 Bo
luat hinh sy ndm 1985. Tuy nhién, do td1 pham nay chi quy dinh mot loai
phuong tién la tau bay va do tinh chit dic biét cua loai phuong ti¢én nay nén

" B0 luat honh sw dung ttr Ta u bay, ciin Ludt ha ng khung don dung dung tlr TAu bay. Dé thdng nhét,
chyng tui dung tw Tau bay theo Luat ha ng khung don dung
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viéc cau tao cua di€u luat cling khac voi cac to1 vi pham an toan giao thong
khac.

Néu & cac t6i quy dinh tai cac Piéu 202, 208 va 212 B luat hinh sy
cu thanh giam nhe trach nhiém hinh sy dugc quy dinh tai khoan 4 cua diéu
luat thi Piéu 216 B6 luat hinh su cdu thanh giam nhe lai duwoc quy dinh 14 cdu
thanh co ban cua tdi pham. Do d6 cac d4u hiéu thudc mat khach quan cua toi
pham s€ co nhiéu diém khac hin véi cac toi quy dinh tai cac Piéu 202, 208 va
212 B6 luat hinh sy. Céc tinh tiét 1a yéu t6 dinh khung hinh phat ciing khong
gidng véi cac tinh tiét quy dinh tai cac Piéu 202, 208 va 212 Bo luat hinh su.

So vé6i Didu 186 Bo luat hinh sy nim 1985 thi Diéu 216 B luat hinh sy
nam 1999 c6 nhimg sira doi, bd sung sau:

Khéng chi quy dinh hanh vi diéu khién ma con quy dinh ca hanh vi chi
huy, vi dac diém cua loai phuong tién nay khi van hanh con phu thudc rat
nhiéu vao hanh vi chi huy.

Khong quy dinh céc tinh tiét 13 yéu t6 dinh khung hinh phat nhu khoan
2 Piéu 186 Bo luat hinh sy nam 1985.

Tinh tiét 13 yéu t6 dinh t0i quy dinh tai khoan 1 Diéu 186 B luat hinh
su nam 1985 thanh tinh tiét 1 yéu t6 dinh khung hinh phat quy dinh tai khoan
2 ctia diéu luat. Tuy nhién, c6 stra lai tir gy thi¢t hai dén strc khoé thanh “gdy
thiét hai nghiém trong dén sirc khoé”.

B6 sung tinh tiét gdy hau qua rat nghiém trong 1a yéu t6 dinh khung
hinh phat quy dinh tai khoan 3 cta diéu luat.

Bo6 sung hinh phat tién 1a hinh phat chinh d6i voi nguoi pham toi; ting
hinh phat cai tao khong giam gitr 1én t61 ba nam.

Hinh phat b6 sung dugc quy dinh trong cung diéu lut.
A. CAC DAU HIEU CO BAN CUA TOI PHAM

T6i vi pham quy dinh diéu khién tau bay néi riéng va cac toi pham vi
pham an toan dudng khong néi chung trong thuc té it xay ra do tinh chat quan
trong cua loai phuong tién nay, nén moi bién phap bao dam an toan dugc quy
dinh va kiém tra rat nghi€ém ngdt, chi can mdt so xuit nho 13 c6 thé gay ra hau
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qua dic biét nghiém trong. Tuy nhién, trén thuc té van c6 nhimg vu tai nan
may bay gay chét nhiéu ngudi va vé 1y thuyét khong thé khong c6 hanh vi vi
pham céc quy dinh vé an toan hang khong, nén viéc tim hiéu cac ddu hiéu cua
toi pham vi pham an toan duong khong no6i chung va tdi vi pham quy dinh
diéu khién tau bay noi riéng khong thé khong dit ra.

Nhu da néu ¢ phan trén, do tinh chat va dac diém riéng cua hanh vi va
phuong ti€n, nén tdi pham nay c6 nhing dau hi€u riéng ma cac toi vi pham
cac quy dinh vé an toan giao thong khac khong co

1. Cac dau hiéu thugc vé chu thé cua tdi pham

Chu thé cta toi pham nay 1a chi thé dic biét, chi nhitng nguoi chi huy
hodc diéu khién tau bay mai la chu thé cua toi pham nay.

Nguoi diéu khién tau bay 1a ngudi truc tiép diéu khién cac loai mdy
bay, tau luon, khi cau va nhimg thiét bi bay twong tu khac ¢ thé dugc nang
giit trong khi quyén nho tic dong twong hd v6i khong khi gdm: Lai chinh, 1ai
phu, din dudng trén khong, co gidi trén khong va khai thac vo tuyén trén
khong.

Nguoi chi huy tau bay 13 nguoi c6 quyén cao nhét trong tau bay, chiu
trach nhiém bao dam an toan va khai thac tiu bay trong thoi gian bay. Nguoi
chi huy tiu bay c6 quyén quyét dinh va chiu trach nhiém vé viéc cit canh,
bay, ha canh, huy bo chuyén bay, quay trd lai noi ct canh hodc ha canh bt
budc.

Nguoi chi huy va ngudi diéu khién tiu bay déu goi 1a té bay, nhung
theo Luat hang khong thi to bay con bao gdm: nhan vién bao d¢am an toan va
nhan vién phuc vu trong tau bay khi thyc hién chuyén bay. Nhitng nguoi nay
khong phai 1a chu thé cua toi vi pham quy dinh diéu khién tau bay, vi ho
khong phai 1a ngudi chi huy hodc ngudi diéu khién.

2. Cdc déu higu thudc vé khdch thé ciia ti pham
Khach thé ctia toi pham nay 1a trat ty an toan giao thong dudong khong.
Puong hang khong 13 mot khu vuc khong gian duoc kiém soat hodc

mot phan cua khu vuc do dudi dang mot hanh lang c¢6 gidi han vé dd cao,
chiéu rong va c6 phuong tién vo tuyén dan duong.
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Puong hang khong chi dugce phép khai thac khi da c6 da cac yéu té can
thiét bao dam an toan cho hoat dong bay.

Poi twong tac dong cia toi pham nay 1a tiu bay bao gom: May bay, tiu
luon, khi cau va nhitng thiét bj bay twong tu khac c6 thé duoc nang giit trong
khi quyén nho tac dong twong hd véi khong khi.

3. Cdc déu higu thuc vé mdt khdch quan ciia toi pham

a. Hanh vi khach quan

Nguoi pham t6i ndy c6 thé thuc hién mot trong hai hanh vi sau:
- Vi pham cdc quy dinh vé chi huy bay.

Theo quy dinh cta Ludt hang khong dan dung thi, ngudi chi huy tau
bay dan dung Viét Nam 1a nguoi c6 quyén cao nhit trong tau bay, chiu trach
nhiém bao dam an toan va khai thac tiu bay trong thoi gian bay; c6 quyén
quyét dinh va chiu trach nhiém vé viéc cit canh, bay, ha canh, huy bé chuyén
bay, quay tr¢ lai noi cAt canh hodc ha canh bét budc.

Trong truong hop can tranh nguy hiém tic thoi, truc tiép de doa an
toan bay, ngudi chi huy tau bay c6 quyén khong thuc hién nhiém vu chuyén
bay, ké hoach bay hoic chi dan ciia co quan khong Iuu, nhung van phai hanh
dong phu hop véi quy tic khong luu va phai bao cdo ngay véi co quan khong
luu thich hop.

Trong thdi gian bay, ngudi chi huy tiu bay c¢6 quyén tam giit ngudi 6
hanh vi pham t01, hanh vi vi pham trat tyu, ky luat trong tau bay hodc chéng lai
ménh 1énh cta nguoi chi huy va phai chuyén giao nguoi d6 cho nha chirc
trach c¢6 tham quyén khi tdu bay ha canh tai sdn bay gan nhat.

Trong truong hop cép thiét can bao dam an toan chuyén bay, nguoi chi
huy tau bay c6 quyén quyét dinh xa b6t nhién liéu, vit bo hanh 1y, hang hod,
buu kién, buu pham theo quy dinh cua phap lut.

Trong truong hop ha canh bat budc, ngudi chi huy tdu bay c6 quyén ra
nhitng ménh 1énh can thiét d6i véi moi ngudi trong tau bay cho téi khi chuyén
giao trach nhiém cho nha chirc trach ¢ tham quyén.
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Nguoi chi huy tiu bay cé trach nhiém thi hanh chi thi cia nguoi khai
thac tau bay. Trong truong hop khong thé nhan duoc chi thi hodc chi thi
khong rd rang, thi ngudi chi huy tiu bay co quyén thuc hién cic cong viée sau
day va phai thong bao ngay cho nguoi khai thac:

- Chi nhiing khoan tién can thiét dé hoan thanh nhiém vu cua chuyén
bay;

- Cho tién hanh nhitng cong viéc can thiét dé tau bay tiép tuc bay;

- Ap dung céc bién phap va chi cac khoan tién can thiét dé bao dam an
toan cho nguoi va tai san trong chuyén bay;

- Thué mudn nhan cong trong thoi han ngén theo tirng vu viéc can thiét
cho chuyén bay;

- Vay nhiing khoan tién can thiét dé thuc hién céc quyén ndi tai Piéu
nay.

Khi tau bay bi 14m nguy, 1am nan, ngudi chi huy tau bay c6 trach nhiém
ap dung moi bién phap can thiét dé bao dam an toan cho tiu bay, ngudi va tai
san trong tau bay va chi duogc rdi tu bay sau clng.

Thanh vién t6 bay khong duoc roi tau bay khi chua c6 1énh cta ngudi
chi huy tau bay.

Trong truong hop phat hién nguoi, phuong tién giao thong hodc tai san
khac bi nan ¢ ngoai tau bay, thi ngudi chi huy tau bay phai thong bao ngay
cho co quan khong luu thich hop biét va ¢ trach nhiém ctru giup theo kha
nang, trong chimg muc khong gay nguy hiém cho tau bay, nguoi va tai san
trong tiu bay ctia minh.

Dé chuyén bay bao dam an toan Luat hang khong dan dung Viét Nam
con quy dinh:

Nguoi chi huy tdu bay phai tuan tha nghiém ngit quy tic chuan bj cho
chuyén bay.

Khi hoat dong trong lanh thd Viét Nam, tau bay dan dung Viét Nam,
tau bay dan dung nudc ngoai phai bay theo dung duong hang khong quy dinh.
Trong trudng hop bay chéch dudng hang khong, nguoi chi huy tau bay phai
nhanh chong 4p dung moi bién phap can thiét dé dua tau bay vé duong hang
khong.
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Khi tau bay bi 1am nguy, 14m nan, ngudi chi huy tau bay c6 trach nhiém
ap dung moi bién phap can thiét dé bao dam an toan cho tau bay, nguoi va tai
san trong tau bay va chi dugc rdi tu bay sau clng.

Trong truong hop phat hién nguodi, phuong tién giao thong hoac tai san
khac bi nan & ngoai tau bay, thi ngudi chi huy tau bay phai thong bao ngay
cho co quan khong luu thich hop biét va ¢ trach nhiém ctru giup theo kha
nang, trong chimg muc khong gay nguy hiém cho tau bay, ngudi va tai san
trong tau bay ctia minh.

Néu nguoi chi huy tau bay khong chdp hanh dang cac quy dinh trén 1a
vi pham cac quy dinh vé chi huy tau bay.

Khi x4c dinh hanh vi chi huy tiu bay, can phan biét v6i mot s6 hanh vi
vé hinh thirc ¢6 vé nhu 1a hanh vi chi huy tau bay nhu: Hanh vi ciia ngudi 1ai
xe dan duong cho tiu bay tir dudng bing vao sin bay; hanh vi ctia nguoi
huéng dan ( bang tin hiéu) cho tau bay vao vi tri dimg dé hanh khach to trén
tau bay Xuéng... Nhitng nguoi nay chi lam nhiém vu phuc vu mat dat, khong
phai 13 nguoi chi huy Tau bay hay ngudi diéu khién tau bay.

- Vi pham cdc quy dinh vé diéu khién tau bay.

Hanh vi vi pham cac quy dinh vé diéu khién tau bay 13 hanh vi vi pham
ctia ngudi 1ai chinh, 1ai phu, din duong trén khong, co gidi trén khong va khai
thac vo tuyén trén khong.

Hanh vi vi pham cta nguoi diéu khién tau bay doc lap véi hanh vi chi
huy tiu bay ctia ngudi chi huy, nhung trong mot sb truong hop hanh vi vi
pham cta nguoi diéu khién lai 13 tién dé, 1a nguyén nhan ciia hanh vi vi pham
ctia ngudi chi huy tau bay. Ttrc 1a ngudi chi huy tiu bay phai chiu trach nhiém
vé hanh vi vi pham ctia ngudi diéu khién tau bay, vi ngudi chi huy pair chiu
trach nhiém bao dam an toan va khai thac tiu bay trong thoi gian bay; c6
quyén quyét dinh va chju trach nhiém vé viéc cit canh, bay, ha canh, huy bo
chuyén bay, quay tr¢ lai noi cat canh hodc ha canh bét budc.

Theo quy dinh cia Luat hang khong dan dung Viét Nam thi nguoi diéu
khién tau bay bay vao khu vuc cAm bi budc phai ha canh tai san bay gén nhét
hoac tai mot san bay dugc chi dinh ngoai khu vuc cam. Nguoi diéu khién tau
bay c6 nghia vu khai rd 1y do vi pham. Tau bay bay trén khu vuc dong dan
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phai bay & d6 cao can thiét. Tau bay khong duoc bay thao dién, luyén tip trén
khu vyc dong dan, tror truong hop dugc phép cia co quan quan ly Nha nude
c¢6 tham quyén. Nghiém cidm viéc chup anh, quay phim tir trén khong hodc sir
dung phuong tién lién lac vo tuyén, ngoai thiét bj cua tau bay, trur truong hop
dugc phép cua co quan quan Iy Nha nude co thim quyén. Tau bay bay vao
khu vuc cdm hodc vi pham quy dinh bay vao, bay ra, quy tic khong luu, quy
tac vé quan 1y va sir dung ving troi, néu khong chap hanh ménh 1énh ctia nha
chtic trach c6 tham quyén, thi c6 thé bi 4p dung bién phéap kiém soat cudng
burc hoac bi budc ha canh.

Thanh vién t6 bay khong duoc roi tau bay khi chua c6 1énh cia nguoi
chi huy tau bay.

Ngoai ra, nguoi diéu khién tau bay con c6 thé vi pham nhimg quy dinh
vé an toan bay khac tuy thudc vao nhiém vy cia minh.

b. Hau qua

Hau qua khong phai 1a ddu hiéu bat budc cta céu thanh t6i pham nay.
Pay ciing 1a ddc diém riéng cta toi pham nay, vi tinh chat dic biét quan trong
ctia sy an toan cac chuyén bay. Tuy nhién, noi 1a khong phai 1a du hiéu bat
budc 14 ndi chua co hau qua xay ra thi toi pham da hoan thanh nhung vé 1y
luan dbi vai toi pham nay van can xac dinh hau qua mac du hau qua doé chua
xay ra, nhung xac dinh dugc vi néu khong dugc ngan chan kip thoi thi hau
qua do tat yéu sé& xay ra.

Nguoi chi huy hodc diéu khién tdu bay vi pham cac quy dinh vé an toan
giao thong duong khong, chi can ¢6 kha nang thuc té dan dén hau qua dic
biét nghiém trong néu khong dwoc ngin chian kip thoi 1a toi pham di hoan
thanh. Tuy nhién, khong vi thé ma cho ring t6i pham nay la t6i pham c6 ciu
thanh hinh thtrc vi hau quéa khong xay ra 1a do dugc ngan chan kip thoi chu
khong phai do hanh vi pham t01 chua c6 kha nang gay ra hau qua.

Viéc x4c dinh thé nao 1a ¢ kha nang thuc té dan dén hau qua dic biét
nghiém trong néu khong dugc ngan chin kip thoi ciing twong ty nhu dbi véi
truong hop pham td1 quy dinh tai khodn 4 cua céc biéu 202, 203, 208, 2009,
212 va 213 B0 luat hinh su.

Trong khi chua c6 hudng dan chinh thtc thé nao 1a hau qua duc biét
nghiém trong do hanh vi chi huy hodc diéu khién tiu bay vi pham cac quy
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dinh vé an toan giao thong duong khong giy ra néu khong dugc ngin chin
kip thoi, chung ta c6 thé van dung Nghi quyét s6 02/2003 ngay 17-4-2003 cia
Hoi ddng Tham phan Toa an nhan déan tdi cao hudng dan 4p dung mét s quy
dinh cua Bo luat hinh sy d6i voi Biéu 202 vé truong hop gdy hau qua dic biét
nghiém trong dé chiém doat hau qua dac bi¢t nghiém trong do hanh vi chi huy
hodc diéu khién tiu bay vi pham cac quy dinh vé an toan giao thong duong
khong gay ra néu khong duoc ngan chin kip thoi.

c. Cdc ddu hiéu khdch quan khéc

Ngoai hanh vi khach quan, ddi véi toi vi pham cac quy dinh vé diéu
khién phuong tién giao thong duong khong, nha lam luat quy dinh mot sb dau
hiéu khach quan khic 1a dau hiéu bat budc cla cau thanh toi pham nhu:
Phuong tién giao thong dudng khong bao gdm: May bay, tau luon, khi cdu va
nhimg thiét bi bay twong tu khac co thé dugc nang giit trong khi quyén nhd
tac dong twong hd voi khong khi; ving bay, duong hang khong...

4. Cac dau hiéu thudc vé mat chu quan cua tdi pham

Nguoi pham ti vi pham quy dinh diéu khién tau bay thuc hién hanh vi
1a do v6 ¥ (v ¥ vi qua tu tin hodc vO ¥ vi cdu tha).

B. CAC TRUONG HOP PHAM TOI CU THE

1. Pham t5i vi pham quy dinh diéu khién tdu bay khéng cé cdc tinh
tiét dinh khung hinh phat

Pay 1a truong hop pham toi quy dinh tai khoan 1 Diéu 216 B luat hinh
su, 14 cAu thanh co ban cua toi vi pham quy dinh diéu khién tau bay, nguoi
pham td1 ¢co thé bi phat tién tir ndm triéu déng dén nim muoi triéu déng, cai
tao khong giam gilt dén ba ndm hoac bi phat tu tor mot dén nam nam, 1a toi
pham nghiém trong.

So véi t6i vi pham cac quy dinh vé an toan giao thong van tai quy dinh
tai Diéu 186 Bo luat hinh sy ndm 1985, thi khoan 1 Piéu 216 B6 luét hinh su
nam 1999 nhe hon, vi khoan 1 Diéu 212 Bo luat hinh sy nam 1999 cé quy
dinh hinh phat tién 1 hinh phat nhe hon hinh phat cai tao khong giam giit ma
Diéu 186 Bo luat hinh sy nim 1985 khong quy dinh. Tuy nhién, vé hinh phat
cai tao khong giam giit thi khoan 1 Diéu 216 Bo luat hinh sy ndm 1999 ning
hon khoan 1 Piéu 186 B luét hinh sy ndm 1985. Vi vay, hanh vi vi pham
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quy dinh diéu khién tiu bay xay ra trudc 0 gio 00 ngay 1-7-2000 ma sau 0 gid
00 ngay 1-7-2000 méi xir Iy thi ap dung khoan 1 Piéu 216 B luat hinh su
nam 1999. Tuy nhién, néu ap dung hinh phat cai tao khong giam giit thi
khong dugc qua hai ndm.

Khi quyét dinh hinh phat d6i voi ngudi pham toi vi pham quy dinh
diéu khién tau bay theo khoan 1 Piéu 216 Bo luat hinh su, néu nguodi pham
t6i c6 nhiéu tinh tiét giam nhe quy dinh tai Didu 46 Bo luat hinh sy, khong c6
tinh tiét ting ning hodc tuy c6 nhung mirc do ting ning khong dang ké, thi c6
thé dugc 4p dung hinh phat tién hodc hinh phat cai tao khong giam giir. Néu
ngudi pham toi c6 nhiéu tinh tiét ting ning quy dinh tai Diéu 48 Bo luat hinh
su, khong c6 tinh tiét giam nhe hoac néu co nhung mirc d giam nhe khong
dang ké, thi co thé bi phat ¢én nim nam tu.

2. Pham ti thujc cdc trwong hop quy dinh tai khodin 2 Diéu 216 B
ludt hinh sy

Do dic diém cua toi pham nay nén khoan 2 cua diéu luat khong quy
dinh mét sb tinh tiét 1a yéu t6 dinh khung hinh phat nhu ddi véi cac ti vi
pham céc quy dinh vé an toan giao thong duong bd, dudong sit hodc duong
thuy, ma nha lam luat chi quy dinh mot truong hop do la: Gay thiét hai cho
tinh mang hodc gay thi€t hai nghiém trong cho stc khoé, tai san cua nguoi
khac. Tinh tiét ndy chinh 14 yéu té dinh toi va 1a dau hiéu bat budc déi véi cac
t6i quy dinh tai Diéu 202. 208 va 212 B9 luat hinh su.

Trong khi chua c6 huéng dan chinh thirc thé nio 13 giy thiét hai cho
tinh mang hodc gay thiét hai nghiém trong cho sttc khoé, tai san cuia nguoi
khac do hanh vi chi huy hodc diéu khién tiu bay gay ra, chung ta c6 thé van
dung Nghi quyét s6 02/2003 ngay 17-4-2003 cta Hoi dong Tham phan Toa
an nhan déan t6i cao huéng dan ap dung mét sé quy dinh ctia B luat hinh sy
d6i voi Didu 202 vé trudong hop giy thiét hai cho tinh mang hodc gy thiét hai
nghiém trong cho strc khoé, tai san cua nguoi khac do hanh vi vi pham cac
quy dinh vé diéu khién phuong tién giao théng duong bo giy ra dé xac dinh
thi¢t hai cho tinh mang hoac gay thi¢t hai nghiém trong cho strc khoé, tai san
ctia nguoi khac do hanh vi chi huy hodc diéu khién tau bay gay ra.

Pham t6i thudc truong hop quy dinh tai khoan 2 Piéu 216 B¢ luat hinh

su, thi nguoi pham to1 co thé bi phat tu tr ba nam dén muoi nam, 13 toi pham
rat nghiém trong.
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So véi Pidu 186 B6 luat hinh sy nam 1985, thi khoan 2 Diéu 216 Bo
luat hinh sy nam 1999 khong nang hon va cling khong nhe hon, nhung so
sanh gitta Piéu 186 B0 luat hinh sy nim 1985 v4i Piéu 216 B luat hinh sy
nam 1999 thi Pidu 216 Bo luat hinh sy nim 1999 1a diéu luat nhe hon. Vi
vay, d6i voi hanh vi pham toi trude 0 gid 00 ngay 1-7-2000 ma sau 0 gid 00
ngay 1-7-2000 méi xtr 1y thi 4p dung khoan 2 Piéu 216 Bo luat hinh sy nim
1999 d6i véi nguoi pham toi.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 2 Piéu
216 B9 luat hinh sy, néu ngudi pham t6i ¢6 nhiéu tinh tiét giam nhe quy dinh
tai Piéu 46 B luét hinh sy, khong ¢o tinh tiét tang nang hodc tuy c6 nhung
mirc d0 ting nang khong dang ké, thi c6 thé duoc ap dung dudi mic thap nhat
ctia khung hinh phat (duéi ba nim ti1). Néu ngudi pham toi c6 nhiéu tinh tiét
ting ning quy dinh tai Diéu 48 Bo luat hinh su, khong co tinh tiét giam nhe
hodc néu c6 nhung mirc d6 giam nhe khong dang ké, thi c6 thé bi phat dén
muo1 nam tu.

3. Pham tji thuéc truwong hop quy dinh tai khodn 3 Diéu 216 Bj lugt
hinh sw

Khoan 3 ciia diéu luat nha 1am luat ciing chi quy dinh mot tinh tiét la
yéu té dinh khung hinh phat d6 1a: “Gdy hdu qud rat nghiém trong”.

Ciing nhu ddi véi cac toi vi pham an toan giao thong khac, gay hau qua
rat nghiém trong do hanh vi vi pham quy dinh diéu khién tau bay 1a gy thiét
hai rat nghi€ém trong cho tinh mang, strc khoé hodc tai san cho nguoi khac va
nhirng thi¢t hai khac cho xa hoi.

Trong khi chua c¢6 huéng din chinh thic vé trudng hop gy hau qua rat
nghiém trong do hanh vi vi pham quy dinh diéu khién tau bay gy ra, chiing ta
c6 thé ap dung Nghi quyét sb 02/2003 ngay 17-4-2003 cta Hoi dong Tham
phan Toa an nhan dan ti cao hudng dan 4p dung mot sé quy dinh cta B luat
hinh sy d6i voi Didu 202 vé truong hop gay hiu qua rat nghiém trong do hanh
vi vi pham céc quy dinh vé diéu khién phuong tién giao thong dudng bo gay
ra dé xac dinh hau qua rat nghiém trong do hanh vi chi huy hodc diéu khién
tau bay gy ra.

Pham t3i thudc trudong hop quy dinh tai khoan 3 Piéu 216 Bo luat hinh
sy, thi ngudi pham to1 co thé bi phat tu tir bay nam dén muoi 1Am nam, 12 toi
pham rat nghiém trong.
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So véi Piéu 186 B6 luat hinh sy ndm 1985 thi khoan 3 Diéu 216 1a quy
dinh hoan toan mdi, vi vy chi pas dung ddi voi hanh vi pham toi xay ra tir 0
gio 00 ngay 1-7-2000.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 3 Diéu
216 B6 luat hinh su, néu nguoi pham c¢6 nhiéu tinh tiét giam nhe quy dinh tai
Piéu 46 Bo luat hinh sy, khong ¢ tinh tiét ting ning hodc tuy c6 nhung mirc
d6 tang ning khong dang ké, thi c6 thé dugc ap dung dudi bay nam ti, nhung
khong dugce dudi ba nim tu, vi theo quy dinh tai DPiéu 47 Bo luat hinh sy thi,
khi c6 it nhat hai tinh tiét giam nhe quy dinh tai khoan 1 Diéu 46, Toa an c6
thé quyét dinh mot hinh phat dudi muc thip nhét cua khung hinh phat ma
diéu luat da quy dinh nhung phai trong khung hinh phat lién ké& nhe hon cua
diéu luat (khung hinh phat lién ké ctia khoan 3 13 khoan 2 cua diéu luat). Néu
ngudi pham toi c6 nhiéu tinh tiét ting ning quy dinh tai Diéu 48 Bo luat hinh
su, khong c6 tinh tiét giam nhe hodc néu co nhung mirc do giam nhe khong
dang ké, thi co thé bi phat dén mudi lam nim tu.

4. Pham tji thuéc trwong hop quy dinh tai khodn 4 Diéu 216 Bé luit
hinh sw

Truong hop pham tdi ndy nha lam luét ciing chi quy dinh mot tinh tiét
1a yéu t6 dinh khung hinh phat d6 1a: Gay hau qua dic biét nghiém trong. Co
thé néi, truong hop pham t6i ndy tuong tu nhu trudng hop pham toi quy dinh
tai cac khoan 3 ctia cac Diéu 202, 208 va 212 Bo luét hinh su.

Ciing nhu truong hop quy dinh tai khoan 3 cua diéu luat, trong khi
chua c¢6 hudng dan chinh thirc vé truong hop giy hiu qua dic biét nghiém
trong do hanh vi vi pham quy dinh diéu khién tiu bay gy ra, chiing ta c6 thé
ap dung Nghi quyét s6 02/2003 ngay 17-4-2003 cua Hoi dong Tham phan
Toa 4n nhan dén tdi cao huéng din ap dung mot sé quy dinh ctia Bo lut hinh
su d6i voi Piéu 202 vé truong hop gdy hau qua dic biét nghiém trong do
hanh vi vi pham cac quy dinh vé diéu khién phuong tién giao théng duong bo
gy ra dé xac dinh hau qua dic biét nghiém trong do hanh vi chi huy hoic
diéu khién tau bay gay ra.

Pham t61 thudc truong hop quy dinh tai khoan 4 Diéu 216 Bo luat hinh

su, thi ngudi pham t6i c6 thé bi phat tu tir muo1 hai ndm dén hai muoi nam la
to1 pham dac bi¢t nghi€ém trong.
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So véi khoan 3 Diéu 186 Bo lut hinh sy ndm 1985, thi khoan 4 Diéu
216 B6 luat hinh sy nam 1999 niang hon, vi khoan 4 Diéu 216 c6 mic thap
nhat ciia khung hinh phat 1a mudi hai nam tu trong khi khoan 3 Piéu 186 B
luat hinh su ndm 1985 chi ¢6 bay nam ti nhung so sanh gitta Piéu 186 Bo
luat hinh sy ndm 1985 véi Diéu 216 B¢ luat hinh sy ndm 1999 thi Diéu 216
B luat hinh sy nam 1999 1a diéu luat nhe hon. Vi vdy, ddi véi hanh vi pham
to1 truoc 0 gio 00 ngay 1-7-2000 ma sau 0 gio 00 ngay 1-7-2000 méi xur 1y thi
ap dung khoan 4 Diéu 216 B6 luat hinh sy nam 1999 dbi vai nguodi pham toi.
Tuy nhién, Toa an c6 thé ap dung hinh phat ti thap nhat 12 bay nam.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 4 Diéu
216 Bo luat hinh su, néu ngudi pham co nhiéu tinh tiét giam nhe quy dinh tai
Piéu 46 Bo luat hinh sy, khong c6 tinh tiét ting ning hodc tuy c6 nhung mirc
d6 tang ning khong dang ké, thi co thé duoc ap dung hinh phat dudi muoi hai
nam tu, nhung khong dugc dudi bay nam tu ( trir truong hop hanh vi pham to1
xdy ra trude 0 gio 00 ngay 1-7-2000 ), vi theo quy dinh tai Piéu 47 Bo luét
hinh su thi, khi c6 it nhat hai tinh tiét giam nhe quy dinh tai khoéan 1 Diéu 46,
Toa an co thé quyét dinh mot hinh phat dudi murc thdp nhét cia khung hinh
phat ma diéu luat da quy dinh nhung phai trong khung hinh phat lién ké nhe
hon ctia diéu luat (khung hinh phat lién ké cua khoan 4 1a khoan 3 cia diéu
luat). Néu nguoi pham toi c6 nhiéu tinh tiét ting ning quy dinh tai Diéu 48
B0 luat hinh sy, khong co6 tinh tiét giam nhe hodc néu co nhung muc d0 gidm
nhe khong dang ke, thi c¢6 thé bi phat dén hai muoi nam tu.

5. Hinh phat bé sung déi véi nguwoi pham tpi

Ngoai hinh phat chinh, nguoi pham tdi con ¢ thé bi cAm dam nhiém
chitc vy, cAm hanh nghé hodc lam cong viéc nhét dinh tir mot nam dén nam
nam.

So v6i Piéu 218 Bo luat hinh sy ndm 1985 quy dinh vé hinh phat b
sung ddi voi toi pham nay thi khoan 5 Piéu 216 muc phat nhe hon. Vi vay,
d6i v6i hanh vi pham toi trude 0 gio 00 ngay 1-7-2000 ma sau 0 gio 00 ngay
1-7-2000 méi xir 1y thi ap dung khoan 5 Piéu 216 B¢ luat hinh sy nim 1999
ddi véi nguoi pham toi.

14. TOI CAN TRO GIA0O THONG PUONG KHONG

Piéu 217. Tdi can tré giao thong dwong khong
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1. Nguoi nao co mot trong cac hanh vi sau ddy can tro giao thong
dwong khong gdy thiét hai cho tinh mang hodc gay thiét hai nghiém trong cho
suc khoé, tai san cua nguoi khdc hoac da bi xuvr Iy ky ludt, xur phat hanh chinh
vé hanh vi nay hoac da bi két an vé tdi nay, chua dwoc xod dn tich ma con vi
pham, thi bi phat tién tir mudi triéu déng dén nam muoi triéu déng, cdi tao
khéng giam gii dén ba nam hodc phat tix tir mot ndm dén ndm ndm:

a) Dat cac chuong ngai vat can tro giao thong duong khong;

b) Di chuyén trdi phép, lam sai léch, che khudt, hodc phd huy cdc bién
hiéu, tin hiéu an toan giao thong duong khong;

C) Sur dung sai hodac lam nhiéu cdc tan sé thong tin lién lac;

d) Cung cdp théng tin sai lac gdy nguy hiém cho chuyén bay;

d) Lam hw hong trang thiét bi cia sdn bay hodc trang thiét bi phu tro
khac;

e) Hanh vi khdc can tro giao thong dwong khong.

2. Pham toi thuoc mot trong cac truong hop sau ddy, thi bi phat tu tuw
ba nam dén mwoi ndm:

a) La nguoi cé trach nhiém tryc tiép bdo dam an toan giao thong
duwong khéng hodc trie tiép quan 1y cdc thiét bi an toan giao théng dwong
khong;

b) Gdy hdu qud rdt nghiém trong.

3. Pham toi gay hdu qua dac biét nghiéem trong thi bi phat tu twr bay
nam dén mwoi ldm ndam.

4. Pham toi co kha nang thuc té dan dén hdu qua dac biét nghiém
trong, néu khéng dwoc ngan chan kip thoi, thi bi phat tién tir nam triéu dén
hai muoi triéu dong, cdi tao khéng giam gitk dén ba ndm hodc phat tii tir siu
thang dén ba nam.

5. Nguwoi pham toi con co thé bi cam dam nhiém chirc vu, cam hanh
nghé hodc lam cong viéc nhat dinh tir mot nam dén nam nam.

Dinh nghia: Can tr¢ giao thong duong khong la hanh vi ddt céc
chuéng ngai vét can tré giao thong duong khéng; di chuyén trai phép, lam sai
léch, che khuét, hodc pha huy cac bién hiéu, tin hiéu an toan giao thong
duong khong; str dung sai hodc 1am nhiéu cac tan sb thong tin lién lac; cung
cap thong tin sai lac gy nguy hiém cho chuyén bay; 1am hu hong trang thiét
bi cua san bay hodc trang thiét bi phu trg khac hoac c6 hanh vi khéc can tré
giao thong duong khong gay thi¢t hai cho tinh mang hoac giy thiét hai
nghiém trong cho strc khoé, tai sdn cta nguoi khac.
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Toi can tré giao thong duong khong quy dinh tai Piéu 217 Bo luat hinh
sy nam 1999 1a t6i pham dugc tach tir t01 can tré giao thong van tai gay hau
qua nghiém trong quy dinh tai Diéu 187 B luat hinh sy nam 1985.

So v6i Biéu 187 Bo luat hinh sy nim 1985 thi Diéu 214 B luat hinh su
nam 1999 c6 nhiéu sira doi, bd sung nhu:

- Quy dinh cy thé hanh vi pham t6i 1a hanh vi can tr& giao thong
duong khong chir khong phai hanh vi can tré giao thong van tai chung chung
nhu Diéu 187 Bo luat hinh sy nam 1985;

- Stra d0i tinh tiét gy thiét hai dén stc khoé thanh “gdy thiét hai
nghiém trong dén sitc khoé”; bo tinh tiét “ dao, phd cic cong trinh giao
thong” vi d6i véi tdi can trd giao thong duong khong khong c6 hanh vi nay;
tinh tiét “di chuyén, pha huy bién béo hiéu hodc cac thiét bi giao théng” thanh
“Di chuyén trdi phép, lam sai léch, che khudt, hodc phd huy cdc bién hiéu, tin
hiéu an toan giao thong duwong khong;

- B6 sung mdt s hanh vi 1a ddu hiéu khach quan cua t6i pham ma Diéu
187 Bo luat hinh sy nam 1985 chua quy dinh nhu: “su dung sai hodc lam
nhiéu cdc tan sé théng tin lién lac; cung cdp théng tin sai lac gdy nguy hiém
cho chuyén bay; lam hw hong trang thiét bi ciia san bay hodc trang thiét bi
phu tro khac”

- B6 sung khoan 2 cta diéu luat voi cac tinh tiét 14 yéu t6 dinh khung
hinh phat nhu: La nguwoi ¢6 trach nhiém truc tiép bdo ddm an toan giao
théng dwong khéng hodc truyc tiép quan Iy cdc thiét bi an todn giao théng
dwong khéng; Gay hdu quad rat nghiém trong va khoan 4 véi tinh tiét 1a yéu t6
dinh khung giam nhe twong tu v6i khoan 1 Piéu 216 B luat hinh su.

- B6 sung hinh phat tién 14 hinh phat chinh d6i véi nguoi pham toi; ting
hinh phat céi tao khong giam gitr 1én dén ba nam.

- Hinh phat cai tao khong giam giir va hinh phat ti déu ning hon so véi
Diéu 187 B lut hinh sy ndm 1985.

A. CAC DAU HIEU CO BAN CUA TOI PHAM

1. Cdc déu higu thujc vé chii thé ciia toi pham
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Ciing tuong tu nhu cha thé ctia cic tdi can tré giao thong dudng bo,
duong sat va duong thuy, chi thé cia t6i pham nay khong phai 1a chi thé dic
biét, nhung chi nhitng nguoi da du 16 tudi trd 1én méi 1a chi thé cua tdi pham
nay.

Pbi voi nguoi tir di 14 tudi dén dudil6 tudi khong phai chiu trach
nhiém hinh su vé toi pham nay, vi t6i pham nay 1a t6i pham duoc thuc hién do
v v va khong co6 truong hop nao 1a toi dac bi€t nghi€m trong.

Ciing nhu véi hanh vi can tré giao théng dudng sat, néu chua giy gay
thiét hai cho tinh mang hoac gay thi¢t hai nghi€ém trong cho strc khoé, tai san
ctia nguoi khéc, thi nguoi thye hién hanh vi céan tré giao thong duong khong
phai 12 ngudi da bi xur Iy ky luat, xir phat hanh chinh vé hanh vi nay hoic da
bi két 4n vé t6i nay, chwa dugc xo4 an tich ma con vi phaph méi bi truy ctru
trach nhiém hinh su.

2. Cdc déu higu thudc vé khdch thé ciia ti pham

Khach thé cua t6i pham nay 14 an toan giao thong duong khong .

Déi twgng tic dong cua toi pham nay 1a cong trinh giao thong dudng
khong bao gém: gém san bay, nha ga va trang bi, thiét bi, cong trinh mat dat
can thiét khac duoc str dung cho tdu bay di va dén, thuc hién dich vu van
chuyén hang khong.

3. Cdc diu higu thuc vé mdt khdach quan ciia toi pham

a. Hanh vi khach quan

Nguodi pham t01 nay, co thé thuc hién mot hodc mot sb hanh vi sau:

- Dat cac chuong ngai vat can tro giao thong duwong khong;

- Di chuyén trdi phép, lam sai léch, che khudt, hodc phd huy cdc bién
hiéu, tin hiéu an toan giao thong duong khong;

- Sir dung sai hodc lam nhiéu cdc tan sé théng tin lién lac; cung cdp
théng tin sai lac gdy nguy hiém cho chuyén bay;

129



- Lam hiw hong trang thiét bi ciia san bay hodc trang thiét bi phu tro
khac;

- Hanh vi khac can tro giao thong dwong khong.

Ciing tuong ty nhu dbi véi Dicu 203, Piéu 209 va Piéu 213 so voi
Diéu 187 B0 luat hinh sy nam 1985 thi Diéu 217 B¢ luat hinh sy ndm 1999
nha lam luat quy dinh nhiéu hanh vi khach quan cy thé hon, nhung ciing
khong phai da hét tat ca cac hanh vi can tré giao thong dudng khong, nén cudi
cung van con quy dinh “hanh vi khac gy can tré giao théng duong khong” dé
dé phong ngoai nhitng hanh vi da duoc liét ké ¢ thé con nhitng hanh vi khac
ma nha lam luat khong du li¢u duoc.

Céac hanh vi dugce liét ké trén déu di duge quy dinh tai Luat hang khong
dan dung Viét Nam. Vi du: khoan 3 Diéu 25 Luat hang khong dan dung Viét
Nam quy dinh: Trong khu vuc cang hang khong, san bay, nghiém cdm xay
dung cong trinh hodc lép dat trang bi, thiét bi, tréng cay, chan tha suc vat co
kha ning gy mét an toan hodc giy nhiéu anh hudng téi hoat dong bay.

Khi xac dinh hanh vi cu thé can tro giao thong dudng khong phai cin
clr vao ting truong hop va ddi chiéu véi cac quy dinh cua Nha nuédc vé bao
dam an toan bay. Vi du: Dé bao dam chuyén bay an toan, t6 bay da thong bao
mo1 ngudi phai tat dién thoai di dong, khong dugc sir dung cac thiét bi dién tir
khi may bay cét canh, nhung mot s6 hanh khach da khong chip hanh véan s
dung cac thiét bi dién ttr 1am nhiéu cac tan sb thong tin lién lac, nén trong
chuan bi khi cat canh may bay suyt ddm vao mot may bay chuan bi ha canh
trén cung mot duong bang.

So v6i Piéu 187 Bo luat hinh sy nim 1985 thi khoan 1 Piéu 217 Bo
luat hinh sy nam 1999 quy dinh thém mdt s6 hanh vi khach quan md&i nhu:“
st dung sai hodc lam nhiéu cdc tan sé thong tin lién lac; cung cdp théng tin
sai lac gdy nguy hiém cho chuyén bay; lam hw hong trang thiét bi ciia san bay
hodc trang thiét bi phu tro khdc”. Nhung khong vi thé ma cho rang nguoi
thuc hién cac hanh vi nay trude 0 gio 00 ngay 1-7-2000 ma sau 0 gio 00 ngay
1-7-2000 mo1 xtr 1y thi khong bi coi 1a hanh vi can tré giao thong duong thuy,
boi 18, khoan 1 Piéu 187 BO luét hinh sy nam 1985 ngoai nhiing hanh vi cu
thé di duoc miéu ta trong ciu thanh, nha 1am luat con quy dinh: “c6 hanh vi
khac can tré giao thong van tai” (diém c khoan 1), nén cac hanh vi ma nha
lam luat quy dinh méi trong cdu thanh t6i pham chinh 13 “hanh vi khac”. Do
d6 khong coi d6 1a nhimg hanh vi pham t6i méi duge quy dinh trong cau

130



thanh, ma né chi 1a cu thé hoa hanh vi pham t01 ma thoi. Cac hanh vi khac can
tro giao thong duong khong 1a ngoai nhiing hanh vi da duoc liét ké trong diéu
luat con c6 nhiing hanh vi cling lam can tré giao thong duong khong nhu:
Xay dung cong trinh hoac lép dat trang bi, thiét bi, tréng cay, chan tha suc vat
c6 kha niang gdy mét an toan hodc gdy nhiéu anh hudng téi hoat dong bay.

b. Hau qua

Khac véi t6i vi pham quy dinh diéu khién tau bay, d6i véi toi can trd
giao thong duong khong, néu hanh vi can tré giao thong dudng khong ma
chua gy ra thi¢t hai cho tinh mang hoac gay thi¢t hai nghiém trong cho stc
khoé, tai san ctia nguoi khac thi chua cdu thanh toi pham.

Viéc xac dinh thiét hai cling tuong ty nhu ddi véi toi vi pham quy dinh
vé an toan giao thong.

Trong khi chua c¢6 huéng din chinh thirc, ching ta ¢6 thé van dung
Nghi quyét s6 02/2003 ngay 17-4-2003 ctia Hoi dong Tham phan Toa 4n nhan
dan tdi cao hudng dan ap dung mot sé quy dinh cua Bo luat hinh su ddi véi
Piéu 202 dé xac dinh thiét hai tinh mang hodc thiét hai nghiém trong ddi véi
suc khoé, tai san cua nguoi khac do hanh vi can tré giao thong duong khong
gdy ra, vi hanh vi can trd giao thong dudng khong ciing truc tiép giy ra thiét
hai nghiém trong dén strc khoé hoic tai san.

Néu gay hau qua rt nghiém trong hodc hau quéa dic biét nghiém trong
thi nguo1 pham td1 bi truy ctru trach nhiém hinh sy theo khoan 2 hoac khoan 3
ctia diéu ludt.

c. Cdc ddu hiéu khdch quan khéc

Ngoai hanh vi khiach quan, hau qua, ddi véi tdi can trd giao thong
duong khong, nha 1am luat quy dinh mot s6 dau hiéu khach quan khac 1a dau
hiéu bat budc cua cdu thanh t6i pham nhu: Cong trinh giao thong duong
khong; San bay, duong bang, cac thiét bi bao hi¢u nhu den béo, bién bao, cac
thiét bi thong tin lién lac...

Céc dau hiéu khach quan nay ciing dugc quy dinh tai Luat hang khong
dan dung Viét Nam va cac quy dinh vé an toan bay.

4. Cac dau hiéu thudc vé mat chu quan cua tdi pham
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Ciing nhu d6i vé6i toi vi pham cac quy dinh vé an toan giao thong,
nguoi thyc hién hanh vi can tré giao thong duong khong 1a do vo ¥ (vO y vi
qua tu tin hodc vo ¥ vi cau tha, nhung chi yéu 1a vo ¥ vi qua tu tin).

B. CAC TRUONG HOP PHAM TOI CU THE

1. Pham tji cin tré giao thong dwong khéong khéng cé cdc tinh tiét
dinh khung hinh phat

Day 1a truong hop pham t0i quy dinh tai khoan 1 Diéu 217 B6 luat hinh
su, 1a cau thanh co ban cia toi can trd giao thong duong khong, ngudi pham
tdi co thé bi phat phat tién tr mudi triéu déng dén nim muoi triéu déng, cai
tao khong giam gitt dén ba nim hoic bi phat tu tr mot dén nam nam, 1a toi
pham nghiém trong.

So v6i1 t01 can tré giao thong van tai gdy hau qua nghiém trong quy
dinh tai Diéu 187 B¢ luat hinh sw nam 1985, thi khoan 1 Piéu 217 Bo luat
hinh sy ndm 1999 nang hon, mac du khoén 1 Diéu 217 B6 luat hinh sy nim
1999 c6 quy dinh hinh phat tién 13 hinh phat nhe hon hinh phat cai tao khong
giam gitt ma Piéu 187 Bo luat hinh sy nam 1985 khéng quy dinh, nhung mtc
hinh phat cao nhat ciia khung hinh phat 1 ndm nam tu (khoan 1 Piéu 187 Bo
luat hinh sy ndm 1985 1a ba nam tu va so sanh gifta Piéu 187 B6 luat hinh sy
nam 1985 véi Piéu 217 Bo luat hinh sy nam 1999 thi Didu 217 1a diéu luat
nang hon. Vi vay, hanh vi can tré giao thong duong khong xay ra trude 0 gio
00 ngay 1-7-2000 ma sau 0 gio 00 ngay 1-7-2000 mdi xu 1y thi ap dung
khoan 1 Diéu 187 B luat hinh sy nam 1985.

Khi quyét dinh hinh phat d6i v6i ngudi pham toi can tré giao thong
duong khong theo khoan 1 Diéu 217 B luét hinh sy, néu nguoi pham toi co
nhiéu tinh tiét giam nhe quy dinh tai Diéu 46 Bo luat hinh su, khong c6 tinh
tiét ting ning hodc tuy c6 nhung mirc do ting ning khong dang ké, thi co thé
dugc ap dung hinh phat tién hodc hinh phat cai tao khéng giam gitt. Néu
ngudi pham ti cd nhiéu tinh tiét ting ning quy dinh tai Diéu 48 Bo luat hinh
su, khong c6 tinh tiét gidm nhe hodc néu co nhung mtrc do gidm nhe¢ khong
dang ké, thi c6 thé bi phat dén nam nam tu.

2. Pham tdi thujc cdc trwong hop quy dinh tai khodin 2 Diéu 217 B
ludt hinh sy
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a. La nguoi ¢ trach nhiém truc tiép bio dam an toan giao théng
dwong khong hodac truc tiép quan ly cdc thiet bi an toan giao thong duong
khong

Piém a khoan 2 cua diéu luat quy dinh hai tinh tiét 13 yéu t6 dinh khung
hinh phat nhung c6 cling tinh chét, d6 1a: Nguoi c6 hanh vi can tré giao thong
duong khong 1a nguwoi ¢é trach nhiém truc tiép bdo dam an toan giao thdng
dwong khong va nguoi co6 hanh vi can tré giao thong duong khong 1a nguoi
truec tiép quan Iy cdc thiét bi an toan giao théng dwong khéng. Ca hai truong
hop niy ngudi pham t6i déu 1a chii thé dic biét, vi ho phai 1 nguoi c6 trach
nhiém trong viéc bao dam an toan cac chuyén bay.

Nguoi ¢é trach nhiém triee tiép bdo dam an todn giao théng dwong
khong la nguoi theo phap luat ho ¢o6 trach nhiém tryuc tiép trong vi€c bao dam
an toan cho cac chuyén bay nhu: Nhan vién quan 1y bay, nhan vién kiém tra
an toan duong bang, nhan vién van chuyén mit dat... N6i chung ho 1a nhan
vién phuc vu bay thudc cang hang khong, san bay va nhan vién quan 1y bay.
Vi du: Mot nhan vién van chuyén mit dat da dé xe 6 to trén dudng bang lam
can trd tu bay cat canh va ha canh. Khi xac dinh truong hop pham tdi nay,
can cha ¥ chi nhitg nguoi truc tiép bao dam an toan cac chuyén bay méi
thudc truong hop pham ti nay, néu ngudi co trach nhiém bao dam an toan
cho céc chuyén bay nhung lai khong co trach nhiém tryc tiép nhu giam ddc
Cang vy, ngudi ding dau co quan quan 1y bay thi khéng thudc truong hop
pham to1 nay.

Nguoi triee tiép quan 1y cdc thiét bi an toan giao théng dwong khong 1a
nguoi truc tiép quan 1y va str dung céc thiét bi phuc vu cho céc chuyén bay an
toan nhu nhan vién ra da, nhan vién phu trach thong tin lién lac... Cac thiét bi
an toan cho cac chuyén bay da dang, vi vay khi xac dinh hanh vi can tré giao
thong duong khong ddi voi nhitng ngudi truc tiép quan 1y cac thiét bi an toan
duong khong can phai can cr vao loai thiét bi ma ngudoi do truc tiép quan 1y
1a loai thiét bi gi c6 lién quan dén viéc bao dam an toan cic chuyén bay
khong. Néu cac thiét bi d6 khong co kién quan gi dén an toan giao thong
duong khong thi du co hanh vi can tré giao thong duong khong cling khong
thudc truong hop quy dinh tai khoan 2 cta diéu luat.

Ciing nhu d6i vé6i truong hop bao dam an toan cho cac chuyén bay,
ngudi quan 1y cac thiét bi an toan giao théng duong khong phai 1a ngudi truc
tiép quan 1y cac thiét bi 46, néu ho chi 1a nguoi gian triét quan 1y cac thiét bi
d6 thi khong thudc trudng hop quy dinh tai khoan 2 cta diéu lut.
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b. Gay hdu qua rat nghiém trong

Gay hau qua rat nghiém trong do hanh vi can tré giao théng duong
khong gy ra la nhiing thiét hai rat nghiém trong vé tinh mang, strc khoé hoic
tai san cho nguoi khac. Ciing nhu dbi véi cac toi pham vé an toan giao thong
khac, dén nay chua c6 huéng dan chinh thirc thé ndo 1a hau qua rt nghiém
trong do hanh vi can r& giao thong dudng khong gay ra, nén cé thé cin cit vao
Nghi quyét s6 02/2003 ngay 17-4-2003 ctia Hoi dong Tham phan Toa 4n nhan
dan toi cao hudng dan ap dung mét sé quy dinh cua Bo luat hinh su ddi véi
Piéu 202 dé xac dinh hau qua rat nghiém trong do hanh vi can tré giao thong
duong khong gay ra.

Pham t61 thudc truong hop quy dinh tai khoéan 2 Piéu 217 B6 luat hinh
su, thi nguot pham to1 co thé bi phat tu tr ba nam dén muoi nam, 13 toi pham
rat nghiém trong.

So v4i Diéu 187 Bo luét hinh sy nam 1985, thi khoan 2 Diéu 217 B
luat hinh sy nam 1999 duogc coi la quy dinh méi. Vi vay, ddi v6i hanh vi can
tré giao thong dudng khong gdy hau qua rat nghiém trong xay ra trude 0 gio
00 ngay 1-7-2000 ma sau 0 gio 00 ngay 1-7-2000 mdi xu 1y thi 4p dung
khoan 1 Diéu 187 B¢ luét hinh sy nim 1985 ddi v6i ngudi pham toi.

Khi quyét dinh hinh phat d6i v6i ngudi pham tdi theo khoan 2 Diéu
217 B0 luat hinh su, néu nguoi pham to1 co nhiéu tinh tiét giam nhe quy dinh
tai Piéu 46 B luét hinh sy, khong c6 tinh tiét tang nang hodc tuy c6 nhung
murc do ting nang khong dang ké, thi c6 thé duoc ap dung dudi mic thap nhat
ctia khung hinh phat (duéi ba nam ti). Néu ngudi pham toi c6 nhiéu tinh tiét
ting ning quy dinh tai Diéu 48 Bo luat hinh su, khong co tinh tiét giam nhe
hodc néu c6 nhung muc do giam nhe khong déng ké, thi c6 thé bi phat dén
muo1 nam tu.

3. Pham tji thuéc truwong hop quy dinh tai khodn 3 Diéu 217 Bj lugt
hinh sw

Khoan 3 cta diéu luat ciing chi quy dinh mét trudng hop pham toi, d6
1a: “Gay hdu qua dac biét nghiém trong”.

Gay hau qua dac biét nghi€m trong do hanh vi can r& giao thong dudong
khong gdy ra la nhitng thiét hai dac biét nghiém trong vé tinh mang, suc khoé
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hoic tai san cho ngudi khac. Do chua c6 hudng dan chinh thirc thé nao 1a hau
qua dac bi¢t nghiém trong do hanh vi can ré giao thong duong khong gay ra,
nén co thé can ctr vao Nghi quyét s 02/2003 ngay 17-4-2003 ctia Hoi dong
Tham phan Toa an nhan dan t6i cao hudng dan ap dung mot s6 quy dinh cua
B luat hinh su ddi véi Didu 202 dé xac dinh hau qua dic biét nghiém trong
do hanh vi can tré giao thong duong khong gay ra.

Pham t0i thudc truong hop quy dinh tai khoan 3 Piéu 217 Bo luat hinh
su, thi nguo1 pham toi co thé bi phat tu tir bay nam dén muoi 1[am nam, 12 toi
pham rat nghiém trong.

So v6i khoan 2 Diéu 187 B¢ luat hinh sy ndm 1985, thi khodn 3 Diéu
217 Bo luat hinh sy ndam 1999 ning hon, nén khong ap dung d6i v6i hanh vi
can tr¢ giao thong duong khong gay hau qua dac biét nghiém trong xay ra
trude 0 gio 00 ngay 1-7-2000 ma sau 0 gio 00 ngay 1-7-2000 méi xu ly.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 3 Piéu
213 B6 luat hinh sy, néu nguoi ¢ nhiéu tinh tiét giam nhe quy dinh tai Diéu
46 B luat hinh sy, khong c6 tinh tiét ting ning hodc tuy c6 nhung mirc do
tang niang khong dang ké, thi co thé dugc ap dung dudi mirc thap nhat cua
khung hinh phat (duéi bay nam ti), nhung khong dugc dudi ba nam. Néu
ngudi pham ti cé nhiéu tinh tiét ting ning quy dinh tai Diéu 48 Bo luat hinh
su, khong c6 tinh tiét giam nhe hodc néu co nhung mirc do giam nhe khong
dang ké, thi c6 thé bi phat dén muoi 13m nam to.

4. Pham tji thudc trwong hop quy dinh tai khoin 4 Piéu 217 Bj lugt
hinh sw

Truong hop pham tdi nay ciing twong tu nhu khoan 4 Diéu 202, 203,
208, 209, 212 va 213 B6 luat hinh su. Vi vay, khi xac dinh kha nang thuc té
do hanh vi can tr& giao thong duong khong s€ gay ra hdu qua dic biét nghiém
trong can phai can cur vao tinh hinh cu thé noi xéy ra sy viéc va hanh vi can
tré giao thong duong khong.

Pham ti trong trudng hop c6 kha nang thuc té din dén hau qua dic
bi¢t nghiém trong néu khong dugc ngan chan kip thoi, thi bi phat tién tir nim
triéu dong dén hai muoi triéu dong, cai tao khéng giam giir dén ba nam hoic
phat tu tir sau thang dén ba nam, 1a toi pham it nghiém trong.
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Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 4 Diéu
217 B9 luat hinh su, néu ngudi pham co nhiéu tinh tiét giam nhe quy dinh tai
Piéu 46 Bo luat hinh sy, khong ¢ tinh tiét ting ning hodc tuy c6 nhung mirc
d6 tang ning khong dang ké, thi c6 thé duoc 4p dung hinh phat tién hodc hinh
phat cai tao khong giam gitr. Toa an chi 4p dung hinh phat tu trong truong
hop nguoi pham toi co nhiéu tinh tiét tang nang quy dinh tai Diéu 48 Bo luat
hinh su, khong co tinh tiét giam nhe hodc néu c6 nhung muc d6 giam nhe
khong dang ke.

5. Hinh phat bé sung déi véi nguoi pham tpi

Khac véi hanh vi can tr¢ giao thong duong bg, duong thuy va duong
sat, ngudi pham t6i can trd giao thong dudng khong, ngoai hinh phat chinh,
nguoi pham to1 con co thé bi cAm dam nhiém chic vy, cdm hanh nghé hoac
lam cong viéc nhét dinh tr mot nim dén nim nam.

So v6i Diéu 218 Bo luat hinh su ndm 1985 quy dinh vé hinh phat bo
sung ddi voi toi pham nay thi khoan 5 Piéu 217 muc phat nhe hon. Vi vay,
d6i v6i hanh vi pham toi trude 0 gio 00 ngay 1-7-2000 ma sau 0 gio 00 ngay
1-7-2000 méi xir 1y thi 4p dung khoan 5 Piéu 217 Bo luat hinh sy nam 1999
ddi véi nguoi pham toi.

15. TOI PUA VAO SU DUNG PHUONG TIEN GIAO THONG
DPUONG KHONG KHONG BAO PAM AN TOAN

Picu 218. Toi dwa vao sir dung phwong tién giao thong duwong
khong khong biao diam an toan

1. Nguoi ndo cé trach nhiém truc tiép vé viéc diéu dong hodc vé tinh
trang ky thudt cua cac phuong tién giao thong dwong khong ma cho dwa vao
s dung cac phuong tién ro rang khong bao dam an toan ky thudt, thi bi phat
t tir moét nam dén nam nam.

2. Pham toi gdy thiét hai cho tinh mang hodc thiét hai nghiém trong
cho sikc khoé, tdi san ciia nguoi khdc, thi bi phat tii tir ba nam dén mwoi ndm.

3. Pham téi gdy hdu quda rat nghiém trong thi bi phat tir tir tdm nam dén
muoi lam nam.

4. Pham toi gday hdu qua dac biét nghiém trong thi bi phat tu tir muoi
hai ndam dén hai muwoi nam.
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5. Nguoi pham toi con co thé bi cam dam nhiém chirc vu, cam hanh
nghé hodc lam cong viéc nhat dinh tr mot nam dén nam nam.

Pinh nghia: Pua vao st dung phuong tién giao thong duong khong
khong bao dam an toan 1a hanh vi ctia nguoi ¢é trach nhiém tryuc tiép vé viée
diéu dong hodc vé tinh trang k¥ thuét ctia cac phuong tién giao thong duong
khong ma cho dua vao st dung cac phuong tién ro rang khong bao dam an
toan ky thuat.

To1 dua vao st dung cac phuong tién giao thong duong khong khong
bdo dam an toan ciling la tdi dugc tach tur to1 “dua vao st dung cac phuong
tién giao thong van tai khong bao dam an toan hodc diéu dong ngudi khong
du diéu kién diéu khién cic phuong tién giao thong van tai gdy hau qua
nghiém trong” quy dinh tai Diéu 188 B¢ luat hinh sy ndm 1985.

So v6i Diéu 188 Bo luat hinh sy nim 1985 thi Diéu 218 Bo luat hinh su
nam 1999 c6 nhiéu sira d6i, bd sung cho phu hop voi dic diém cia toi pham
nay.

V& céu tao, Diéu 188 B0 luat hinh sy ndm 1985 chi c6 hai khoan, con
Diéu 218 ngoai khoan 5 quy dinh hinh phat bod sung, diéu luat duge ciu tao
thanh bbn khoan twong g véi bon khung hinh phat. Pic biét khoan 1 (cdu
thanh co ban) nha lam luat quy dinh khac hoan toan véi cac khoan 1 cua cac
diéu luat quy dinh vé hanh vi dwa vao st dung cac phuong tién giao thong
duong bo, dudng sat, duong thuy khong bao dam an toan, vi khoan 1 Diéu
218 khong quy dinh “gdy thiét hai cho tinh mang hodc thiét hai nghiém trong
cho sirc khoé, tai san cia ngueoi khdc” nhung cling khong gidng khoan 1 Diéu
216 1a phai “cé kha néng thuc té dan dén hdu qua dic biét nghiém trong néu
khéng dwoc ngan chén kip thoi”, ma chi can nguoi pham t6i ¢6 hanh vi cho
dua vao str dung cac phuong tién giao thong duong khong rd rang khong bao
dam an toan k¥ thuat 1a t61 pham da hoan thanh. Néu “gdy thiét hai cho tinh
mang hodc thiét hai nghiém trong cho siuc khoé, tai san cua nguoi khac” 1a
pham t6i thudc truong hop quy dinh tai khoan 2 cua diéu luat.

Bo6 hinh phat canh cdo; stra tinh tiét “gay thiét hai cho siurc khoé cua
nguoi khac” thanh“gdy thiét hai nghiém trong cho sircc khoé cua nguoi
khéc”; va bd sung tinh tiét “gdy hdu qud rdt nghiém trong, gdu hdu qua ddc
biét nghiém trong” 1a yéu t6 dinh khung hinh phat; ting hinh phat ti trong tat
ca cac khung hinh phat va hinh phat b6 sung duoc quy dinh ngay trong diéu
luat.
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A. CAC DAU HIEU CO BAN CUA TOI PHAM

To1 dua vao str dung cac phuong tién giao thong duong khong khong
bao dam an toan tuy duoc cAu tao khac véi céc t6i co hanh vi tuong tu, nhung
vé co ban cac ddu hiéu cua toi pham ciling tuong ty nhu to6i dua vao sir dung
cac phuong tién giao thong dudng bo, dudng sit, dudong thuy khong bao dam
an toan, diém khac biét chii yéu 12 & du hiéu vé phuong tién va nguoi co
trach nhiém vé viéc diéu dong phuong tién d6. Tuy nhién, ddi v6i téi pham
nay co6 nhing tinh tiét 1a yéu t6 dinh t6i khac véi cac toi quy dinh tai Diéu
204, Piéu 210 va Diéu 214 Bo luat hinh sy chung toi s& phan tich va néu
nhiing dac diém riéng dé phan biét véi ba toi trén co cac dau hiéu tuong tu.

1. Cdc déu higu thujc vé chii thé ciia toi pham

Chu thé cua t6i pham nay 1a chi thé ddc biét, chi nhiing ngudi chiu
trach nhiém tryuc tiép vé viéc diéu dong hodc vé tinh trang k¥ thuat vé phuong
tién giao thong duong khong méi 13 chi thé cua toi pham nay.

Nguoi chiu trach nhiém truc tiép vé viéc diéu dong phuong tién giao
thong duong khong 13 ngudi co chirc vy, quyén han va do c6 chirc vu, quyén
han nén c6 quyén diéu dong phuong tién giao thong dudng khong hoic tuy
khong c6 chitc vu, quyén han nhung do tinh chat nghé nghiép nén co trach
nhiém trong viéc diéu dong phuong tién giao thong duong khong nhu: Thu
truong cac don vi diéu hanh bay hodc ngudi co trach nhiém duoc phan cong
diéu hanh bay...

Nguoi chiu trach nhiém truc tiép vé tinh trang k¥ thuét 1a ngudi co
chuc vu, quyén han chiu trach nhiém vé tinh trang k¥ thuat cia phuong ti¢n
giao thong dudng khong nhu: Thu trudng cac don vi quan 1y, ché tao, sta
chira, bao dudng, kiém dinh, sit dung phuong tién giao thong dudong khong
hodc nhimg nguoi duge uy quyén, hodc do nghé nghiép ma cé quyén cho
phép dua vao st dung phuong tién giao thong duong khong khong bado dam
an toan.

Néu & t61 dua vao sir dung phuong tién giao thong duong bo khong bao
dam an toan chua gay thiét hai cho tinh mang hoac thi¢t hai nghiém trong cho
suc khoé, tai san cho nguoi khac, thi nguoi pham to61 chua phai chiu trach
nhiém hinh su; & t0i dua vao sit dung phuong tién giao thong duong sit
khong bdo ddm an toan chua giy thi¢t hai cho tinh mang hoac thi¢t hai

138



nghiém trong cho stic khoé, tai san cho ngudi khéc, ma ngudi pham toi 1a
ngudi da bi xir Iy ky luat vé hanh vi ndy 1a d& cdu thanh toi pham, nhung néu
d3 bi két an vé toi pham nay chwa dugc x0d an tich ma con vi pham van
khong bi coi 14 tdi pham. Con ddi véi toi dwa vao sir dung phuong tién giao
thong duong thuy khong bao dam an toan tuy chua gay thi¢t hai nhung da bi
xtr Iy ky luat hodc dd bi két 4n vé t6i ndy ma con vi pham thi bi coi 1a toi
pham. Nhung d6i vé6i toi dua vao str dung cac phuong tién giao thong duong
khong khong bdo ddm an toan, ngudi pham tdi chi ¢c6 hanh cho dua vao st
dung cac phuong tién 1o rang khong bao dam an toan k¥ thuat 1a to1 pham da
hoan thanh khong can phai gay thi¢t hai dén tinh mang hoac thi€t hai nghiém
trong dén strc khoé, tai san ctia nguoi khac hoic khong can phai da bi xir Iy ky
luat hodc da bi két an vé t6i nay ma con vi pham.

Nhu vay ddi v6i ngudi pham ti nay, nha lam luat quy dinh khét khe
hon, nghiem khic hon, vi tinh chat ctia viéc bao dam an toan céc chuyén bay.

2. Cdc déu higu thudc vé khdch thé ciia ti pham
Khach thé cua t6i pham nay 13 trat tu an toan giao thong dudng thuy.

Déi twong tdc déng cua tdi pham nay 1a phuong tién giao thong dudng
khong khong bao dam an toan, ma chi yéu 1a tiu bay, ngoai ra con co cic
phuong tién khac nhu san bay, nha ga va trang bi, thiét bi, cong trinh mat dat
can thiét khac duoc st dung cho tau bay di va dén, thuc hién dich vu van
chuyén hang khong.

Tau bay bao gdm: may bay, tau luon, khi ciu va nhimg thiét bi bay
tuong tu khac co thé duoc nang gitr trong khi quyén nho tac dong twong hd
v6i1 khong khi.

3. Cdc déu higu thuc vé mdt khdch quan ciia toi pham

a. Hanh vi khach quan

Nguoi pham tdi nay chi thyc hi€én mdt hanh vi khach quan do6 1a “cho
dwa vao sw dung phuong tién giao thong duwong khong ro rang khong bao
dam an toan”.

Hanh vi cho dua vao sir dung phuong tién giao thong duong thuy bang
nhiéu hinh thire khac nhau nhu: Bang miéng, bang vin ban hoic bing nhiing
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hinh thtrc khéac cho dua vao st dung phuong tién giao thong duong khong bao
dam an toan.

Chung t6i ciing chua hiéu vi sao d6i v6i cac t6i vi pham an toan giao
thong duong bo, duong sit va duong thuy, nha 1am luat dung thuat ngir “cho
phép dwa vao” con ddi véi toi pham ndy, nha lam luat lai dung thuat ngit “cho
dia vao” ( khong c6 tir phép). Cho dua vao va cho phép dua vao xét vé tinh
chat khong c6 gi khac nhau. Tuy nhién, trong mot s trudng hop cho dua vao
mang tinh chét truc tiép hon cho phép dua vao, vi cho phép 1a qua mot ngudi
khac dé dua phuong tién khong bao dam an toan vao hoat dong. Diéu 188 Bo
luat hinh sy ndm 1985 ciing chi dung thuat ngit “cho dwa vao™.

Ciing nhu dbi véi hanh vi cho phép dwa vao st dung phuong tién giao
thong dudng bo, dudng sit va duong thiry, khong nhat thiét phai c6 mbi quan
giia xin va cho, ma co thé khong ai xin nhung van c6 hanh vi “cho”. Cho dua
vao st dung phuong tién giao thong dudng khong 13 hanh vi quyét dinh viéc
dua vao st dung phuong tién giao thong duong.

Néu 1a nguoi chiu trach nhi€m truc tiép vé viée diéu dong phuong ti¢n
giao thong duong khong thi hanh vi khach quan cua ho 13 hanh vi diéu dong
phuong tién giao thong duong khong khong bao dam an toan.

Néu 1a nguoi chiu trach nhiém truc tiép vé tinh trang k¥ thudt phuong
tién giao thong duong khong, thi hanh vi khach quan cua ho 1a chimg nhan
khong dtng vé tinh trang k¥ thut cta phuong tién giao thong dudng khong.

b. Hau qua

Khac v6i cac hanh vi dua vao sir dung phuong tién giao thong duong
bd, duong sat hoic duong thuy khong bao dam an toan, hau qua do hanh vi
dua vao st dung phuong tién giao thong duong khong khong bao dam an
toan, hau qua khong phai la d4u hiéu bit budc cua ciu thanh tdi pham nay.
Nguoi pham to1 chi can thyc hién hanh vi cho dua vao st dung phuong tién
giao thong duong khong khong bao dam an toan la tdé1 pham da hoan thanh.

Néu hanh vi dua vao st dung phuong tién giao thong dudng khong
khong bao dam an toan ma gay ra thi¢t hai dén tinh mang hoac gay thiét hai
nghiém trong dén stc khoé, tai san ctia nguoi khac thi ngudi pham t6i bi truy
ctru trach nhiém hinh sy theo khoan 2 cia diéu luat; gy hau quéa rit nghiém
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trong hodc hau qua dac biét nghiém trong thi ngudi pham tdi bi truy ctru trach
nhiém hinh sy theo khoan 3 hoidc khoan 4 cua diéu luat.

c. Cdc ddu hiéu khdch quan khéc

Ngoai hanh vi khach quan, dbi véi t6i dua vao st dung phuong tién
giao thong duong thuy khong bao dam an toan, nha lam luat quy dinh mot s6
dau hiéu khach quan khac 12 du hiéu bat budc cua ciu thanh toi pham nhu:
Tinh trang k¥ thuat cua cac phuong tién giao thong duong khong nhu: cac
thiét bi, do an toan vé k¥ thuat, cac thong sé ki thuat theo quy dinh cua cac
phuong tién may bay, tau luon...

4. Cac dau hiéu thudc vé mat chu quan cua tdi pham

Ciing nhu ddi voi cac toi vi pham cac quy dinh vé an toan giao thong,
nguoi thyc hién hanh vi dua vao st dung phuong ti¢én giao thong duong
khong khong bao dam an toan 1a do vo ¥ (vO ¥ vi qua tu tin hodc vo ¥ vi cu
tha, nhung chil yéu 1a vo ¥ vi qua tu tin).

Tuy nhién, ciing nhu d6i véi toi dua vao phuong tién giao thong dudng
by, duong sat hodc duong thuy khong bado dam an toan, vé nhan thic cua
nguoi pham toi trude khi thyc hién hanh vi cho dua vao phuong tién giao
thong duong khong khong bao dam an toan ho phai biét rd 1a phuong tién d6
khong bao dam an toan. Néu vi Iy do ndo d6 ma ho khong biét hoic khong thé
biét thi cling chua cau thanh toi pham. Pay 1a quy dinh vé 1y luan, c6 ¥ kién
cho réng ddi véi toi pham nay ngudi pham toi thuc hién hanh vi do cd y, vi da
biét rd 1a phuong tién khong bao dam an toan ma van cho dua vao st dung.
C6 thé néi nguoi pham toi ¢ y thyc hién hanh vi nhung khéng mong muén
cho hau qua xay ra nén ciing khong thoa min cac dau hiéu vé c¢b ¥ pham toi.

B. CAC TRUONG HOP PHAM TOI CU THE

1. Pham tpi dwa vao swr dung cdc phwong tién giao thong dwong
khéng khong bdo dim an toan khéng cé cdc tinh tiét dinh khung hinh phat

Day 1a trudng hop pham toi quy dinh tai khoan 1 Diéu 218 B6 luat hinh
su, 14 cAu thanh co ban cta toi dua vao sit dung cac phuong tién giao thong
duong khong khong bao dam an toan, ngudi pham tdi c6 thé bi phat tu tir mot
dén nam nam, 12 toi pham nghiém trong.
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So voi Piéu 188 Bo luat hinh sy nam 1985 quy dinh vé toi pham nay,
thi khoan 1 Diéu 218 B luat hinh sy nim 1999 niang hon, vi khoan 1 Diéu
218 B luat hinh sy nam 1999 bo hinh phat canh cao va hinh phat cai tao
khong giam gitr 1 hinh phat nhe hon hinh phat ti, mirc thap nhét ciia khung
hinh phat cling cao hon khoan 1 Piéu 188, néu so sanh gitra Piéu 188 B luat
hinh sy nim 1985 véi Diéu 218 Bo lugt hinh sy ndm 1999 thi Diéu 218 14
diéu luat nang hon. Vi vay, hanh vi pham toi xay ra trude 0 gio 00 ngay 1-7-
2000 ma sau 0 gid 00 ngay 1-7-2000 méi xir 1y thi ap dung khoan 1 Diéu 188
B luat hinh sy nam 1985.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 1 Diéu
218 B9 luat hinh sy, néu ngudi pham t6i ¢6 nhiéu tinh tiét giam nhe quy dinh
tai Piéu 46 B luét hinh sy, khong c6 tinh tiét tang nang hodc tuy c6 nhung
murc do ting ning khong dang ké, thi c6 thé 4p dung mirc thap nhét ctia khung
hinh phat ( mot nam t) hodc chuyén sang hinh phat khac nhe hon. Néu nguoi
pham t0i c6 nhiéu tinh tiét ting ning quy dinh tai Diéu 48 Bo luat hinh sy,
khong co tinh tiét giam nhe hodc néu c6 nhung mirc d6 giam nhe khong dang
ké, thi c6 thé bi phat ¢én nim nam tu.

2. Pham ti thujc cdc trwong hop quy dinh tai khodin 2 Diéu 218 B
ludt hinh sy

Khac v6i khoan 2 cia cac diéu luat quy dinh vé trudng hop pham toi
dua vao st dung cac phuong tién giao thong khong bao dam an toan, khoan 2
Piéu 218 Bo luat hinh sy duoc ciu tao nhu khoan 1 cua cac diéu luat quy
dinh vé céc t6i dua vao sir dung phuong tién giao thong dudng bo, dudng sit
va duong thuy khong bdo ddm an toan. Tuc 1a hanh vi dua vao st dung
phuong tién giao thong duong khong khong bao dam an toan ma gay thiét hai
cho tinh mang hoac thiét hai nghiém trong cho strc khoé, tai san ctia nguoi
khac, thi d6 1a tinh tiét 14 yéu t6 dinh khung hinh phat.

Viéc xac dinh thiet hai cho tinh mang hoac thi€t hai nghiém trong cho
strc khoé, tai san ctia ngudi khac ciing twong ty nhu dbi voi cac toi dua vao st
dung phuong tién giao thong duong bo, dudng sit va duong thuy khong bao
dam an toan.

Trong khi chwa c6 huéng dan chinh thirc, chiing ta c6 thé cin clr vao
Thong tu lién tich s6 02/2001/TTLT-TANDTC-VKSNDTC-BCA-BTP ngay
25 thang 12 nam 2001 cua Toa an nhan dan tdi cao, Vién kiém sat nhan dan
t6i cao, B Cong an, Bo Tu phap hudng dan ap dung mot sé quy dinh tai
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Chuong XIV"Céc td1 xam pham s& hiru" cua B luat hinh sy nam 1999 ddi
v6i trudong hop gay hau qua nghiém trong dé xac dinh thiét hai cho tinh mang
hodc thi€t hai nghi€m trong cho strc khoé, tai san cua nguodi khac do hanh vi
dua vao stir dung cac phuong ti€n giao thong duong khong khong bao dam an
toan gay ra.

Pham t6i thudc truong hop quy dinh tai khoan 2 cua diéu luat, thi nguoi
pham t01 co thé bi phat tu tir ba nam dén muoi nam, 1a toi pham rat nghiém
trong. So voi Pidu 188 B luat hinh sy nam 1985 quy dinh vé toi pham nay
thi khoan 2 Diéu 218 Bo luat hinh sy nam 1999 1 quy dinh méi khong co loi
cho ngudi pham t6i, nén khong ap dung dbi voi hanh vi pham tdi xay ra trudc
0 gio 00 ngay 1-7-2000 ma sau 0 gio 00 ngay 1-7-2000 méi xur 1y.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 2 Piéu
218 B9 luat hinh sy, néu ngudi pham t6i c6 nhiéu tinh tiét giam nhe quy dinh
tai Diéu 46 Bo luat hinh sy, khong c6 tinh tiét ting ning hodc tuy co nhung
mtrc do ting niang khong dang ké, thi c6 thé duoc ap dung dudi mic thap nhat
ctia khung hinh phat (dudi ba nam ti1). Néu c6 nhiéu tinh tiét ting ning quy
dinh tai Diéu 48 Bo luat hinh sy, khong cé tinh tiét giam nhe hodc néu co
nhung muc do giam nhe khong dang ké, thi co thé bi phat dén muoi nam ti.

3. Pham tji thujc cdc trwong hop quy dinh tai khodin 3 Diéu 218 B
ludt hinh sy

Khoan 3 cta diéu luat chi quy dinh mot tinh tiét 1a yéu t6 dinh khung
hinh phat d6 1a: “Gdy hdu qud rdt nghiém trong”.

Ciling nhu truong hop gay thiét hai cho tinh mang hodc thi¢t hai nghiém
trong cho strc khoé, tai san cia ngudi khac, trong khi chua c6 huéng dan
chinh thtc vé truong hop pham to1 quy dinh tai khoan 3 cua diéu luét, c6 thé
van dung Thong tu lién tich s 02/2001/TTLT-TANDTC-VKSNDTC-BCA-
BTP ngay 25 thang 12 nam 2001 ctia Toa 4n nhan dan t6i cao, Vién kiém sat
nhan dan tbi cao, B Cong an, B6 Tu phap huéng dan ap dung mot sd quy
dinh tai Chuong XIV"Cac td1 xdm pham s& hiru" cua B luat hinh sy nam
1999 dbi voi truong hop gy hiu qua rat nghiém trong dé xac dinh hau qua
rat nghiém trong do hanh vi dua vao st dung cac phuong tién giao thong
duong khong khong bao dam an toan gay ra.

Pham tg1 thudc truong hop quy dinh ta khoan 3 cua diéu luat, thi nguoi
pham td1 co thé bi phat tu tir tdm nam dén muoi 13m nam, cling la td1 pham rat
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nghiém trong. So véi Piéu 188 B luat hinh sy nim 1985 quy dinh vé tdi
pham nay thi khoan 3 Piéu 218 B6 luat hinh sy nim 1999 1a quy dinh méi
khong c6 loi cho ngudi pham t6i, nén khong ap dung ddi v6i hanh vi pham toi
xdy ra trude 0 gio 00 ngay 1-7-2000 ma sau 0 gid 00 ngay 1-7-2000 moi xtr
ly. Néu nguoi pham toi gay hau qua rt nghiém trong thi van ap dung khoan 1
Diéu 188 Bo luat hinh sy nam 1985.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 3 Diéu
218 B9 luat hinh sy, néu ngudi pham t6i ¢6 nhiéu tinh tiét giam nhe quy dinh
tai Piéu 46 B luét hinh sy, khong ¢o tinh tiét tang nang hodc tuy c6 nhung
mirc do ting nang khong dang ké, thi c6 thé duoc ap dung dudi mic thap nhat
cua khung hinh phat (dudi tam nam tu), nhung khong dugc dudi ba nam tu.
Néu c6 nhiéu tinh tiét ting ning quy dinh tai Diéu 48 B luat hinh su, khong
c6 tinh tiét giam nhe hodc néu c6 nhung mirc do giam nhe khong dang ké, thi
c6 thé bi phat dén muoi 1dm nam tu.

4. Pham tji thujc cdc trwong hop quy dinh tai khodin 4 Diéu 218 B
ludt hinh sy

Khoan 4 cua diéu luat cling chi quy dinh mdt tinh tiét 1a yéu t6 dinh
kKhung hinh phat d6 1a: “Gdy hdu qua dac biét nghiém trong”. khoan 4 cua
diéu luat chinh 1a khoan 2 Diéu 188 B6 luat hinh sy nam 1985. Tuy nhién,
mic cao nhét ciia khung hinh phat ning hon khoan 2 Piéu 188 Bo luat hinh
su nam 1985.

Ciing nhu trudng hop gy hau qua rat nghiém trong, trong khi chua co
huéng dan chinh thirc vé trudng hop pham toi quy dinh tai khoan 3 cta diéu
luat, c6 thé van dung Théng tu lién tich s6 02/2001/TTLT-TANDTC-
VKSNDTC-BCA-BTP ngay 25 thang 12 nim 2001 ctia Toa 4n nhan dan toi
cao, Vién kiém sat nhan dan téi cao, B6 Cong an, B6 Tu phap huéng dan ap
dung mdt ) quy dinh tai Chuong XIV"Céc td1 xam pham s& hiru" cua B luat
hinh sy ndm 1999 dbi voi truong hop gy hau qua dic biét nghiém trong dé
xac dinh hau qua dac biét nghiém trong do hanh vi dua vao sir dung cac
phuong tién giao thong duong khong khong bao dam an toan gay ra.

Pham tg1 thudc truong hop quy dinh ta khoan 4 cua diéu luat, thi nguoi
pham td1 c6 thé bi phat tu tr muo1 hai ndm dén hai muoi nam, 13 toi pham dac
bi¢t nghi€m trong. So v&i khoan 2 Piéu 188 Bo luat hinh sy nim 1985 quy
dinh vé toi pham nay thi khoan 3 Piéu 218 BO luat hinh sy ndm 1999 nang
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hon, nén khong ap dung ddi véi hanh vi pham tdi x4y ra trude 0 gio 00 ngay
1-7-2000 ma sau 0 gio 00 ngay 1-7-2000 méi xtr ly.

Khi quyét dinh hinh phat ddi v6i ngudi pham tdi theo khoan 4 Diéu
218 B9 luat hinh sy, néu ngudi pham t6i ¢6 nhiéu tinh tiét giam nhe quy dinh
tai Piéu 46 B luét hinh sy, khong ¢o tinh tiét tang nang hodc tuy c6 nhung
mirc do ting niang khong dang ké, thi c6 thé duoc ap dung dudi mic thap nhat
cua khung hinh phat (dudi muoi hai nam tu), nhung khong duoce dudi tam
nam ti. Néu c6 nhiéu tinh tiét ting nang quy dinh tai Diéu 48 Bo luat hinh sy,
khong co tinh tiét giam nhe hodc néu c6 nhung mirc d6 giam nhe khong dang
ké, thi c6 thé bi phat dén hai muoi nam ti.

5. Hinh phat bé sung déi véi nguoi pham tpi

Ngoai hinh phat chinh, nguoi pham t01 con c6 thé bi cam dam nhiém
chtrc vy, cam hanh nghé hodc lam cong viéc nhat dinh tir mgt nam dén nam
nam.

So v6i Piéu 218 Bo luat hinh sy nam 1985 quy dinh hinh phat b6 sung
ddi voi toi pham nay thi khoan 5 Piéu 218 B6 luat hinh sy ndm 1999 nhe hon
vi mirc thép nhét cta hinh phat cAm dam nhiém chtrc vy, cdm hanh nghé hoac
lam cong viéc nhét dinh tir mot nim ( Piéu 218 Bo luat hinh sy nam 1985 1a
tir hai ndm), nén d6i véi hanh vi pham t6i xay ra trudc 0 gio 00 ngay 1-7-
2000 ma sau 0 gio 00 ngay 1-7-2000 mé1 xét xur thi Toa an ap dung khoan 4
Diéu 214 Bo luat hinh sy nim 1999 ddi v6i ngudi pham toi.

16. TOI PIEU PONG HOAC GIAO CHO NGUOI KHONG PU
PIEU KIEN PIEU KHIEN CAC PHUONG TIEN GIAO THONG PUONG
KHONG

Piéu 219. Toi diéu dong hoic giao cho ngudi khong du diéu kién
diéu khién cac phwong tién giao thong dwong khong

1. Nguoi ndo diéu dong hodc giao cho nguoi khéng c¢é bang ldi hodc
khong dui cdc diéu kién khdc theo quy dinh cia phdp ludt diéu khién phwong
tién giao théng dwong khéng, thi bi phat tii tir mot nam dén nam ndam.

2. Pham toi gdy thiét hai cho tinh mang hodc gdy thiét hai nghiém
trong cho sirc khoé, tai san ciia ngwoi khdc, thi bi phat tii tir ba nam dén
muot nam.
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3. Pham téi gdy hdu qua rat nghiém trong thi bi phat tii tir tdm ndm dén
muoi lam nam.

4. Pham toi gdy hdu qua dac biét nghiém trong thi bi phat tu tir muoi
hai nam dén hai muwoi nam.

5. Nguwoi pham toi con co thé bi cam dam nhiém chirc vu, cam hanh
nghé hodc lam cong viéc nhat dinh tir mot nam dén nam nam.

Pinh Nghia: Diéu dong hodc giao cho ngudi khong du diéu kién diéu
khién céc phuong tién giao thong duong khong 14 hanh vi diéu dong hoic
giao cho ngudi khong c6 bang lai hodc khong du cac diéu kién khac theo quy
dinh cua phap luat diéu khién cac phuong tién giao thong duong khong.

To1 pham nay cling 1a td1 pham duogc tach tu to1 “dua vao sir dung cac
phuong tién giao thong van tai khéng bao dam an toan hoic diéu dong nguoi
khong du diéu kién diéu khién cic phuong tién giao thong vén tai giy hau qua
nghi€ém trong” quy dinh tai Piéu 188 Bo luat hinh sy nam 1985.

Tuy nhién, Piéu 219 B6 luat hinh sy ndm 1999 thém hanh vi “giao”’ va
cdu tao twong ty nhu Piéu 218 Bo luat hinh sy nam 1999, ngoai khoan 5 quy
dinh hinh phat bo sung, diéu luat dugc cau to thanh 4 khoan; bo hinh phat
canh céo, hinh phat cai tao khong giam giir 1a hinh phat chinh; b6 sung tinh
tiét: “khéng cé bang 14i”; stra d6i tinh tiét “gdy thiét hai cho tinh mang hodc
gay thi¢t hai nghiém trong cho suvc khoé, tai san cua nguoi khac” trude day
1a tinh tiét dinh t0i nay 1a tinh tiét dinh khung hinh phat, bo sung tinh tiét “gay
hdu qua rdt nghiém trong” 1a yéu té dinh khung hinh phat; ting hinh phat
trong tit ca cac khung hinh phat va hinh phat bo sung duoc quy dinh ngay
trong diéu luat.

A. CAC DAU HIEU CO BAN CUA TOI PHAM
1. Cdc déu higu thujc vé chii thé ciia toi pham

Ciing nhu d6i voi t6i dua vao st dung phuong tién giao thong duong
khong khong bao dam an toan, chu thé cua toi pham nay cling 1a chu thé dac
biét, chi c¢6 nhitng ngudi ¢ trach nhiém trong viée didu dong ngudi khac diéu
khién phuong tién giao thong duong khong méi c6 thé 1a cha thé cua toi
pham nay. Ngay ca dbi v6i nguoi khong ¢ trach nhiém trong viée diéu dong
ngudi khac diéu khién phuong tién giao thong dudng khong, ma chi ¢6 hanh
vi giao cho nguoi khong du diéu kién diéu khién ciing 1a chii thé dic biét vi
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d6i v6i phuong tién giao thong dudong khong, khong phai ai ciing c6 thé diéu
khién hodc ¢6 trach nhiém quan Iy phuong tién nay.

2. Cdc ddu hiéu thupc vé khdch thé ciia tpi pham

Khach thé cua toi pham nay ciing 1a trat tu an toan giao thong dudng
khong.

Poi twong tdc déng cua toi pham nay 1a ngudi diéu khién phuong tién
giao thong dudng khong khong du diéu kién diéu khién phuong tién giao
thong duong khong.

Nguoi khong du diéu kién diéu khién phuong tién giao thong dudng
khong 12 ngudi khong c6 bang lai hodc khong da cac diéu kién khac theo quy
dinh cua phap luat diéu khién phuong tién giao thong dudng khong. Vi du:
Piéu 30 Luat hang khong dan dung Viét Nam quy dinh: “Thanh vién t6 bay
ciia tau bay dan dung Viét Nam phdi cé trinh dé nghiép vu, sicc khoé, hiéu
biét phit hop véi cong viéc va chi dwoc thwe hién chire ndng ciia minh khi ¢é
bang, chirng chi thich hop dd dwoc co quan qudn Iy Nha nuée c6 tham quyén
ciia Viét Nam cdp hodc cong nhdn”. méi 1a ngudi du diéu kién diéu khién
phuong tién giao thong duong khong.

3. Cdc déu higu thuc vé mdt khdch quan ciia toi pham
a. Hanh vi khach quan

Nguoi pham toi ndy, 13 nguoi thuc hién hanh vi diéu déng hoic giao
cho ngudi khong du diéu kién diéu khién phuong tién giao théng dudng
khong.

Piéu dong 1a ra 1€nh, phan cong, chi thi cho nguoi khac. biéu dong
nguoi khéng du diéu kién diéu khién phuong tién giao thong dudng khong 1a
ra 1énh, chi thi hodc phan cong nhiing nguoi bi phap luat cAm diéu khién
phuong tién giao thong duong khong.

Giao cho nguoi khéng du diéu kién diéu khién phirong tién giao thong
dwong khong la giao phuong tién giao thong duong khong cho nhitng nguoi
bi phap luat cAm diéu khién phuong tién giao thong dudng khong.

b. Hau qua
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Ciing nhu ddi voi t6i dua vao sir dung phuong tién giao thong duong
khong khong bao dam an toan, do tinh chat nguy hiém ctia hanh vi nay va yéu
cdu cua viéc bao dam an toan tuyét dbi cac chuyén bay, nén hau qua ciling
khong phai 1 ddu hiéu bat budc ciia cdu thanh toi pham nay, néu hanh vi diéu
dong hoic giao cho ngudi khong du diéu kién diéu khién cac phuong tién
giao thong dudong ma gay ra thiét hai cho tinh mang hodc gay thiét hai nghiém
trong cho suc khoé, tai sdn ctia nguoi khac thi ngudi pham tdi bi truy ctru
trach nhiém hinh sy theo khoan 2 cua diéu luat. Néu giy hau qua rat nghiém
trong hodc hau qua dac bi¢t nghiém trong thi ngudi pham tdi bi truy ctru trach
nhiém hinh sy theo khoan 3, khoan 4 cta diéu luat.

c. Cdc ddu hiéu khdch quan khéc

Ngoai hanh vi khach quan, ddi véi toi diéu dong hodc giao cho ngudi
khong du diéu kién diéu khién cac phuong tién giao thong duong khong, nha
lam luat quy dinh mot s6 déu hiéu khach quan khéac 1a dau hiéu bat budc cia
cau thanh t6i pham nhu: Diéu kién d6i voi nguoi diéu khién phuong tién giao
thong dudng khong. Cac diéu kién nay duoc quy dinh tai Luat hang khong
dan dung Vi¢t Nam va cac quy dinh cua Chinh phu hodc cua B§ giao thong
van tai vé diéu kién d6i v6i nguoi didu khién phuong tién giao thong dudng
khong.

4. Cac dau hiéu thudc vé mat chu quan cua ti pham

Ciing nhu ddi voi cac toi vi pham cac quy dinh vé an toan giao thong,
nguoi thyc hién hanh vi diéu dong hodc giao cho nguoi khong du diéu kién
diéu khién cac phuong tién giao théng dudng khong 1a do vo ¥ (v6 ¥ vi qua tu
tin hodc vo ¥ vi cdu tha, nhung chi yéu 1a vo ¥ vi qua tu tin).

B. CAC TRUONG HOP PHAM TOI CU THE

1. Pham téi diéu déng hodc giao cho ngwoi khéng dii diéu kién diéu
khién phwong tién giao thong dwong khong khong cé cdc tinh tiét dinh
khung hinh phat

Day 1a trudng hop pham toi quy dinh tai khoan 1 Diéu 219 B6 luat hinh
su, 1a cAu thanh co ban cua tdi diéu dong hoac giao cho nguoi khong du diéu
kién diéu khién phuong tién giao théng duong khong, ngudi pham t6i co thé
bi phat tu tir mgt nam dén nam nam, 12 toi pham nghiém trong.

148



So voi Piéu 188 Bo luat hinh sy nam 1985 quy dinh vé toi pham nay,
thi khoan 1 Diéu 219 B luat hinh sy nim 1999 ning hon, vi khoan 1 Diéu
219 B luat hinh sy nam 1999 bd hinh phat cadnh cdo va hinh phat cai tao
khong giam giir, ma con bo cac tinh tiét 13 yéu té dinh toi theo huéng khong
c6 loi cho nguoi pham toi va néu so sanh gitra Diéu 188 Bo luat hinh su nim
1985 véi Piéu 219 Bo luat hinh sy nam 1999 thi Piéu 219 ciing 1 diéu luat
nang hon. Vi vay, hanh vi pham t6i xay ra trude 0 gio 00 ngay 1-7-2000 ma
sau 0 gio 00 ngay 1-7-2000 méi xtu 1y thi 4p dung khoan 1 Piéu 188 Bo luat
hinh sy nam 1985.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 1 Diéu
219 Bo luat hinh su, cling nhu di voi cac truong hop pham toi khac, néu
nguoi pham toi co nhiéu tinh tiét giam nhe quy dinh tai Diéu 46 Bo luat hinh
su, khong co tinh tiét taing niang hodc tuy c6 nhung mirc d6 ting ning khong
dang ké, thi c6 thé dugc ap dung dudi muc thip nhat cua khung hinh phat
(duéi modt nam tu) hodc chuyén sang hinh phat khac nhe hon. Néu ngudi
pham tdi co nhiéu tinh tiét tdng nang quy dinh tai Diéu 48 B0 luat hinh su,
khong co tinh tiét giam nhe hodc néu c6 nhung mirc d6 giam nhe khong dang
ké, thi c6 thé bi phat ¢én nim nam tu.

2. Pham ti thujc cdc trwong hop quy dinh tai khodn 2 Diéu 219 B
ludt hinh sy

Tong ty nhu khoan 2 Piéu 218, Khoan 2 Diéu 219 Bo luat hinh su
duoc cdu tao nhu khoan 1 cua céac diéu luét quy dinh vé céc toi didu dong
hodc giao cho ngudi khong du diéu kién diéu khién phuong tién giao thong
duong duong bd, dudng sit va dudng thuy khong bao dam an toan. Tic 1a
hanh vi diéu dong hodc giao cho nguoi khong du diéu kién diéu khién phuong
tién giao thong duong khong khong bao dam an toan ma gay thiét hai cho tinh
mang hodc thi¢t hai nghiém trong cho strc khoé, tai san cua nguoi khac, thi do
1a tinh tiét 14 yéu té dinh khung hinh phat.

Ciing nhu ddi voi mot sb toi pham tuong tu, trong khi chua c6 hudng
dan chinh thtc, c6 thé van dung Thong tu lién tich s6 02/2001/TTLT-
TANDTC-VKSNDTC-BCA-BTP ngay 25 thang 12 nam 2001 cia Toa an
nhan déan toi cao, Vién kiém sat nhan dan tdi cao, BO Cong an, BO Tu phap
huéng dan ap dung mot sé quy dinh tai Chuong XIV"Cac t6i xAm pham s&
hitu" ctia BO ludt hinh sy ndm 1999 dbi véi truong hop gy hau qua nghiém
trong dé xac dinh thiét hai tinh mang hodc thiét hai nghiém trong ddi véi st
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khoé, tai san ciia ngudi khac do hanh vi diéu dong hodc giao cho nguoi khong
du diéu kién diéu khién phuong tién giao thong duong khong gay ra.

Pham t6i thudc truong hop quy dinh tai khoan 2 cua diéu luat, thi nguoi
pham t01 co thé bi phat tu tir ba nam dén muoi nam, 1a toi pham rat nghiém
trong. So v6i Pidu 188 Bo luat hinh sy nim 1985 quy dinh vé t6i pham nay
thi khoan 2 Diéu 215 Bo luat hinh sy nim 1999 duoc coi 1a quy dinh mdi, nén
khong ap dung ddi voi hanh vi pham toi xdy ra trude 0 gid 00 ngay 1-7-2000
ma sau 0 gio 00 ngay 1-7-2000 mdi xtr 1y, ma ap dung khoan 1 Piéu 188 B
luat hinh su ndm 1985.

Khi quyét dinh hinh phat d6i v6i ngudi pham tdi theo khoan 2 Diéu
219 B9 luat hinh sy, néu ngudi pham t6i ¢6 nhiéu tinh tiét giam nhe quy dinh
tai Piéu 46 B luét hinh sy, khong c6 tinh tiét tang nang hodc tuy c6 nhung
mirc do ting nang khong dang ké, thi c6 thé duoc ap dung dudi mic thap nhat
cua khung hinh phat (duéi ba nam tu), nhung khong duge dudi mdt nam tu.
Néu nguoi pham to1 co nhiéu tinh tiét tdng nang quy dinh tai Piéu 48 Bo luat
hinh sy, khong c6 tinh tiét giam nhe hoac néu co nhung muc do giam nhe
khong dang keé, thi c6 thé bi phat dén mudi nam tu.

3. Pham tji thujc cdc trwong hop quy dinh tai khodin 3 Diéu 219 B
ludt hinh sy

Khoan 3 cua diéu luat chi quy dinh mét tinh tiét 1 yéu t6 dinh khung
hinh phat d6 1a “Gdy hdu qua rdt nghiém trong”

Gay hau qua rat nghiém trong do hanh vi diéu dong hodc giao cho
ngudi khong da diéu kién diéu khién phuong tién giao thong duong khong
gay ra 1a gay thiét hai rat nghiém trong dén tinh mang, sirc khoé hodc tai san
cho nguo1 khac hodc nhing thiét hai rat nghiém trong khac cho xa hoi.

Trong khi chua c6 huéng din chinh thirc thé nao 1a gdy hau qua rét
nghiém trong do hanh vi diéu dong hodc giao cho nguoi khong du diéu kién
diéu khién phuong tién giao thong duong khong giy ra, co thé van dung
Thong tu lién tich s6 02/2001/TTLT-TANDTC-VKSNDTC-BCA-BTP ngay
25 thang 12 nam 2001 cua Toa an nhan dan tdi cao, Vién kiém sat nhan dan
t6i cao, B Cong an, Bo Tu phap hudng dan ap dung mot sé quy dinh tai
Chuong XIV"Cac to1 xam pham s¢ hiru" cia Bo luat hinh sy nam 1999 ddi
v6i truong hop gy hau qua rat nghiém trong dé xac dinh hau qua rat nghiém
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trong do hanh vi diéu dong hodc giao cho nguoi khong du diéu kién diéu
khién phuong tién giao thong dudng khong gay ra.

Pham t6i thudc truong hop quy dinh tai khoan 3 cua diéu luat, thi nguoi
pham t0i co thé bi phat tu tr tam nam dén muoi 13m nam, cling 1a to1 pham rat
nghiém trong.

So v&i Piéu 188 B¢ luat hinh sy ndm 1985 quy dinh vé t6i pham nay
thi khoan 3 Piéu 219 Bo luat hinh sy nim 1999 1a quy dinh mdi, nén khong
ap dung dbi v4i hanh vi pham toi xay ra trude 0 gio 00 ngay 1-7-2000 ma sau
0 gid 00 ngay 1-7-2000 méi xtr ly. Néu ngudi pham toi gdy hau qua rat
nghiém trong thi van ap dung khoan 1 Piéu 188 B¢ luat hinh sy nam 1985.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 3 Diéu
219 B9 luat hinh su, néu ngudi pham t6i ¢6 nhiéu tinh tiét giam nhe quy dinh
tai Piéu 46 B luét hinh sy, khong c6 tinh tiét tang nang hodc tuy c6 nhung
mtrc do ting niang khong dang ké, thi c6 thé duoc ap dung dudi mic thap nhat
cua khung hinh phat ( dudi tdm nam tu), nhung khong dugc dudi ba nam tu
(xem Diéu 47 BO luat hinh su). Néu nguoi pham tdi co nhiéu tinh tiét tdng
nang quy dinh tai Piéu 48 Bo luat hinh su, khong c6 tinh tiét giam nhe hodc
néu c6 nhung mirc 46 giam nhe khong dang ké, thi c¢6 thé bi phat dén mudi
lam nam tu.

4. Pham tji thujc cdc trwong hop quy dinh tai khodin 4 Diéu 215 B
ludt hinh sy

Khoan 4 Diéu 219 B luat hinh sy ciing chi quy dinh mét truong hop
pham to1 do 1a: “Gday hau qua dac biét nghiém trong”

Gay hau qua dic biét nghiém trong do hanh vi diéu dong hodc giao cho
ngudi khong da diéu kién diéu khién phuong tién giao thong duong khong
gdy ra 1 gay thiét hai dic biét nghiém trong dén tinh mang, strc khoé hodc tai
san cho nguoi khac hoac nhiing thiét hai diac bi¢t nghiém trong khéac cho xa
hoi.

Ciing nhu ddi vé6i trudng hop gay hau qua rat nghiém trong, trong khi
chua c6 hudéng dan chinh thirc thé nao 1a gdy hau qua dic biét nghiém trong
do hanh vi diéu dong hodc giao cho nguoi khong du diéu kién diéu khién
phuong tién giao thong dudng khong gy ra, co thé van dung Thong tu lién
tich s& 02/2001/TTLT-TANDTC-VKSNDTC-BCA-BTP ngay 25 thang 12
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nam 2001 cta Toa 4n nhan dan tdi cao, Vién kiém sat nhan dan tdi cao, BO
Cong an, B6 Tu phap huéng din 4p dung mot sb quy dinh tai Chuong
XIV"Céc t61 xam pham s& hiru" cua BS luat hinh sy nam 1999 ddi vai truong
hop gay hau qua dac bi¢t nghiém trong dé xac dinh hau qua dac biét nghiém
trong do hanh vi diéu dong hodc giao cho nguoi khong du diéu kién diéu
khién phuong tién giao thong dudng khong gay ra.

Pham t6i thudc truong hop quy dinh ta khoan 4 cua diéu luat, thi nguoi
pham t6i c6 thé bi phat ti tir mudi hai ndm dén hai muoi ndm, 13 téi pham dic
biét nghiém trong. So vodi Piéu 188 BO luét hinh sy nim 1985 quy dinh vé toi
pham nay thi khoan 4 Piéu 219 B9 luat hinh sy ndm 1999 duoc coi 1a truong
hop quy dinh tai khoan 2 Diéu 188 Bo luét hinh su va nang hon khoan 2 Diéu
188 B0 luat hinh s, nén khong ap dung d6i véi hanh vi pham t6i xay ra trudce
0 g10 00 ngay 1-7-2000 ma sau 0 gio 00 ngay 1-7-2000 madi1 xur 1y.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 4 Piéu
219 B9 luat hinh sy, néu ngudi pham t6i ¢ nhiéu tinh tiét giam nhe quy dinh
tai Piéu 46 B luét hinh sy, khong c6 tinh tiét tang nang hodc tuy c6 nhung
mirc do ting niang khong dang ké, thi c6 thé duoc ap dung dudi mire thap nhét
cua khung hinh phat ( duéi muoi hai nam tu), nhung khong dugc dudi tam
nam ti (xem Diéu 47 B luat hinh su). Néu nguoi pham toi ¢ nhiéu tinh tiét
ting ning quy dinh tai Diéu 48 Bo luat hinh su, khong co tinh tiét giam nhe
hodc néu c6 nhung mirc do giam nhe khong dang ké, thi co thé bi phat dén hai
muoi nam tu.

5. Hinh phat bé sung déi véi nguoi pham tpi

Ngoai hinh phat chinh, ngudi pham t01 con c6 thé bi cam ddm nhiém
chtrc vy, cam hanh nghé hodc lam cong viéc nhat dinh tir mgt nam dén nam
nam.

So v6i Piéu 218 Bo luat hinh sy nam 1985 quy dinh hinh phat b6 sung
d6i voi toi pham nay thi khoan 4 Diéu 219 B6 luat hinh sy nam 1999 nhe hon,
vi murc thép nhét ctia hinh phat cAm dam nhiém chtrc vu, cAm hanh nghé hoac
lam cong viéc nhét dinh tr mot nim ( Piéu 218 14 tir hai nam), nén ddi vai
hanh vi pham toi x4y ra trude 0 gid 00 ngay 1-7-2000 ma sau 0 gid 00 ngay
1-7-2000 mé1 xét xur thi Toa an &p dung khoan 5 Piéu 219 B luat hinh sy
nam 1999 d6i véi ngudi pham toi.
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17. TOI VI PHAM QUY PINH VE DUY TU, SUA CHUA, QUAN LY
CAC CONG TRINH GIAO THONG

Piéu 220. Toi vi pham quy dinh vé duy tu, sira chira, quan Iy cic
cong trinh giao théng

1. Nguwoi nao co trach nhiém trong viéc duy tu, swa chita, quan ly cdc
cong trinh giao théng dwong bg, dwong sdt, dwong thuy, dwong khéng ma vi
pham cdc quy dinh vé duy tu, sita chita, qudn 1y cdc cong trinh dé gady thiét
hai cho tinh mang hodc gady thiét hai nghiém trong cho suc khoé, tai san cua
nguoi khac, thi bi phat tién tir nam triéu déng dén mét tram triéu déng, cai
tao khéng giam giit dén ba nam hodc phat tii tir sau thang dén ba nam.

2. Pham t6i gdy hdu qua rdt nghiém trong thi bi phat ti tir hai nam dén
bay nam.

3. Pham toi gdy hdu qua dac biét nghiém trong thi bi phat tu tuw nam
nam dén muwoi lam nam.

4. Nguoi pham toi con co thé bi phat tién tir nam triéu déng dén nam
muoi triéu d(;ng, cam dam nhiém chirc vu, cam hanh nghé hodac lam cong viéc
nhat dinh tir mot nam dén nam nam.

Pinh nghia: vi pham quy dinh vé duy tu, stra chira, quan 1y cac cong
trinh giao thong la hanh vi ctia ngudi cé trach nhiém nhiém trong viéc duy tu,
stra chira, quan 1y céc cong trinh giao thong dudng bo, dudng sit, duong thuy,
duong khong ma vi pham cac quy dinh vé& duy tu, sira chita, quan Iy cac cong
trinh do.

T6i vi pham quy dinh vé duy tu, sira chita, quan 1y cac cong trinh giao
thong 1a t01 pham mdi1 ma Bo luat hinh sy ndm 1985 chua quy dinh. Viéc nha
lam luat quy dinh hanh vi cua nguoi co6 trach nhi€ém nhiém trong viéc duy tu,
stra chira, quan 1y cac cong trinh giao thong dudng bo, dudng sit, duong thuy,
duong khong ma vi pham cac quy dinh vé& duy tu, sira chita, quan Iy cac cong
trinh d6 13 hanh vi pham t6i ciing xudt phat tir thyc tién dau tranh phong
chdng loai t6i pham nay, nhét 1a ddi voi cac cong trinh giao thong duong bo,
duong sit nhiéu trudng hop bi hu hong ning, nhung khong duoc duy tu, stra
chira kip thoi, nén khong it truong hop tai nan giao thong xay ra nguyén nhan
chinh 14 do cong trinh giao théng bi hu hong. Vi du: mot chiée cau sip giy
nhung khong dugc kiém tra stra chira kip thoi nén khi xe chay qua cau bi sap
gy hau qua chét ngudi.
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Tuy 14 t6i pham méi nhung thuc tién xét xtr cho thay ddi v6i hanh vi vi
pham quy dinh vé duy tu, stra chita, quan Iy céc cong trinh giao thong ma giy
hau qua nghiém trong thi nguoi thuc hién hanh vi ny c6 thé bi truy ctru tréch
nhiém hinh su vé t6i thiéu trach nhiém gay hau qua nghiém trong, nén xét vé
mot khia canh nao do thi toi pham nay duoc tach tur toi thiéu trach nhiém gay
hau qua nghiém trong, nhung 1a thiéu trach nhiém trong linh vyc an toan giao
thong.

A. CAC DAU HIEU CO BAN CUA TOI PHAM
1. Cic diu higu thujc vé chii thé ciia tgi pham

Chu thé cta toi pham nay 1a chi thé dic biét, chi ¢ nhimg ngudi co
trach nhiém trong viéc trong viéc duy tu, stra chita, quan 1y cdc cong trinh
giao thong duong bo, dudng sat, duong thuy, dudng khong nhu: Thu trudng,
Pho thu trudng hoac nhitng nguoi c6 trach nhiém khac trong cac don vi quan
ly duong bo, duong sit, dudng thuy hoic dudng khong.

2. Cdc déu higu thudc vé khdch thé ciia ti pham

Khach thé cua toi pham nay la trat ty an toan giao thong duong bo,
duong sat, dudng thuy va dudng song.

Déi twgng tdc dong cia toi pham ndy 1a cac cong trinh giao thong
duong bo, duong sit, dudng thuy, dudong khong.

Cong trinh giao théng dudng bo, dudng sit va duong song duoc quy
dinh tai Phéap 1énh bao v¢ cong trinh giao thong. ( xem Phép I¢nh bdo v¢ cong
trinh giao thong phan phu luc).

- Cong trinh duong bo: duong, cau, céng, ham, via hé duong do thi,
bén pha, bén xe, hé théng thoat nudc, coc tiéu bién bao va cac cong trinh,
thiét bi phu tro khéc;

- Cong trinh duong song: ludng chay tau thuyén trén séng, hd, kénh
dao va ven vinh; au thuyén, ke, dap, cang, bén, kho bii, phao tiéu bao hi¢u va
cac cong trinh, thiét bi phu trg khac;

- Cong trinh duong sét: duong, cu, ham, céng, nha ga, kho bai, h¢
théng thong tin tin hi€u va cac cong trinh, thiét bi phu trg khac.
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Cong trinh giao thong hang khong dan dung, cong trinh giao thong
hang hai dugc quy dinh tai Luat hang khong dan dung Viét Nam va B Luat
hang hai Viét Nam.

3. Cdc déu higu thudc vé mdt khdach quan ciia tji pham
a. Hanh vi khach quan

Hanh vi khéach quan cuda td1 pham nay 1a hanh vi vi pham céc quy dinh
vé duy tu, stra chira, quan 1y cac cong trinh giao théng dudng bo, duong sit,
duong thuy va duong hang khong.

Biéu hién ctia hanh vi vi pham 1a khong lam hodc lam khong ding cac
quy dinh vé duy tu, stra chita, quan 1y cic cong trinh giao thong.

Céc quy dinh vé duy tu, sira chita, quan 1y cac cong trinh giao thong tuy
thudc vao cong trinh d6 14 cong trinh giao thong cu thé ndo ma Nha nudc quy
dinh nguoi c6 trach nhiém phai lam nhiig viéc gi. Vi du: Ddi véi cong trinh
giao thong duong sit, tai Piéu 25 Nghi dinh sé 39/CP ngay 05 thang 7 nim
1996 ctia Chinh pht quy dinh Pon vi quan 1y cong trinh giao thong dudng sat
co trach nhiém:

- Bdo ddm trang thdi an toan kj thudt va tiéu chudan ky thudt cia cong
trinh, bdo dam ddy di hé thong tin hiéu, bién hiéu, méc hiéu theo quy dinh;

- Thyc hién cdc bién phdp xu ly kip thoi, ngan ngua tai nan khi phat
hién hodc nhdn dwoc tin bdo céng trinh giao thong dwong sdt c6 hwe hong
hodc co nguy co khong bao dam an toan chay tau,

- Thwong xuyén kiém tra va thwc hién cdc bién phdp bdo dam an toan
giao théng trén doan déo doc nguy hiém, doan dwong thuong cé da 16, ddt
sut, nwoc ngdp (dac biét trong mua muwa bdo, lii lut).

Pon vi quan Iy céng trinh giao théng dwong sdt phdi chiu trach nhiém
néu do thiéu tinh than trach nhiém hodc khéng bdo dam chdt lwong cong
trinh dé xdy ra tai nan giao théng dwong sdt.

Néu ngudi co trach nhiém trong viéc duy tu, stra chita, quan 1y cac
cong trinh giao thong duong sit ma khong thuc hién hoidc thuc hién khéng
ding cac quy dinh trén 1a vi pham.

Vi vay khi xac dinh hanh vi vi pham cta nguoi c6 trach nhi€ém trong
viéc duy tu, stra chira, quan ly céc cong trinh giao thong, phai can clr vao
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trach nhiém cua ho d6i véi cong trinh giao thong cu thé (duong bo, duong sat,
duong thuy hay duong khong ), dong thoi d6i chiéu véi quy dinh cia Nha
nuédc vé viée duy tu, stra chita, quan 1y cic cong trinh giao thong d6 dé xac
dinh hanh vi vi pham cta ho. Hién nay cac quy dinh vé viée duy tu, stra chira,
quan ly cdc cong trinh giao thong khong tap trung & mét van ban phap luat,
ma nam rai rac & nhiéu van ban, do d6 khi can xac dinh hanh vi vi pham trong
truong hop can thiét phai tranh tha v kién ctia co quan cha quan nhu Bo giao
théng van tai, Tong cuc dudng sit, Cuc quan 1y cong trinh giao théng duong
thuy va Tong cuc hang khong dan dung Viét Nam.

b. Hiau qua

Hau qua cling 1a d4u hiéu bit budc cua cdu thanh toi pham nay, néu
hanh vi vi pham cua nguoi c6 trach nhi€m trong viéc duy tu, stra chita, quan
1y cac cong trinh giao thong ma chua gay ra thiét hai cho tinh mang hoac gay
thi¢t hai nghi€ém trong cho stc khoé, tai san cua nguoi khac thi chua cau
thanh to1 pham.

Viéc xac dinh thiét hai cling twong ty nhu d6i v6i toi vi pham cac quy
dinh an toan giao thdng khac

Néu gay hau qua rit nghiém trong hodc hau qua dic biét nghiém trong
thi nguoi pham 01 bi truy ctru trach nhiém hinh sy theo khoan 2, khoan 3 cua
diéu luat.

c. Cdc ddu hiéu khdch quan khéc

Ngoai hanh vi khiach quan, d6i véi t6i vi pham cia nguoi co trach
nhiém trong viéc duy tu, stra chita, quan ly cac cong trinh giao thong, nha lam
luat quy dinh mot sé ddu hiéu khach quan khac 1a ddu hiéu bat budc cia ciu
thanh t6i pham nhu: Tiéu chuan, chat luong cac cong trinh giao thong, pham
vi an toan giao thong.v.v...

Vi du: Tai Piéu 6 Phép 1énh bao vé cong trinh giao thong quy dinh:
“Viéc thiét ké, xay dung cong trinh giao thong phai tuan theo quy hoach, ké
hoach, luan chung kinh té - ky thuat da dugc co quan Nha nudc co tham

quyén phé duyét; bao dam chat luong va an toan ky thuat cia céng trinh”.

4. Cac dau hiéu thudc vé mat chu quan cua tdi pham

156



Ciing nhu ddi voi cac toi vi pham cac quy dinh vé an toan giao thong,
nguoi thuc hién hanh vi vi pham cua nguoi c6 trach nhiém trong viéc duy tu,
sua chita, quan 1y cac cong trinh giao thong 1a do vo y (vO ¥ vi qua tu tin hoac
v6 ¥ vi cdu tha, nhung chi yéu 1a vo ¥ vi qua tu tin).

B. CAC TRUONG HOP PHAM TOI CU THE

1. Pham ti vi pham quy dinh vé duy tu, siva chiva, quin Iy cic cong
trinh giao thong khéng cé cdc tinh tiét dinh khung hinh phat

Day 1a truong hop pham toi quy dinh tai khoan 1 Diéu 220 B6 luat hinh
su, 1a cAu thanh co ban cta tdi vi pham quy dinh vé duy tu, stra chira, quan ly
cac cong trinh giao théng, nguoi pham toi co thé bi phat phat tién tir ndm triéu
doéng dén mot tram triéu dong, cai tao khong giam gitt dén ba nam hoic bi
phat ti tir sau thang dén ba nam, 1a t6i pham it nghiém trong.

So v6i B luat hinh sy ndm 1985, thi Dicu 215 B¢ luat hinh sy nim
1999 1a diéu luat quy dinh mot téi pham méi. Vi vay, hanh vi vi pham quy
dinh vé duy tu, stra chita, quan 1y cic cong trinh giao thong xay ra trude 0 gid
00 ngay 1-7-2000 khong bi coi 1a toi pham.

Ciing nhu d6i voi cac trudng hop pham toi khéac, khi quyét dinh hinh
phat d6i véi nguoi pham tdi theo khoan 1 Piéu 220 Bo luat hinh su, néu
nguoi pham to1 co nhiéu tinh tiét giam nhe quy dinh tai Piéu 46 BO luat hinh
su, khong co tinh tiét ting niang hodc tuy c6 nhung mirc d6 ting ning khong
dang ké, thi c6 thé duoc ap dung hinh phat tién hodc hinh phat cai tao khong
giam gilt. Néu ngudi pham t6i c6 nhiéu tinh tiét ting ning quy dinh tai Diéu
48 B0 luat hinh sy, khong co6 tinh tiét giam nhe hoac néu co nhung mirc do
giam nhe khong dang ké, thi c6 thé bi phat dén ba nam ti, néu c6 du diéu kién
quy dinh tai Piéu 60 BO luat hinh sy thi c6 thé cho nguol pham to1 dugc
hudng an treo.

Ciling nhu ddi véi mét sb toi pham khac, trong khi chua c6 hudng dan
chinh thire, ¢ thé van dung Thong tu lién tich s6 02/2001/TTLT-TANDTC-
VKSNDTC-BCA-BTP ngay 25 thang 12 nim 2001 cua Toa an nhan dan t6i
cao, Vién kiém sat nhan dan tbi cao, B Cong an, BO Tu phap hudng dan ap
dung mdt $6 quy dinh tai Chuong XIV"Céc td1 xam pham s& hitu" cua B9 luat
hinh sy nim 1999 ddi voi truong hop gdy hau qua nghiém trong dé xac dinh
thi¢t hai tinh mang hoac thiét hai nghi€m trong ddi véi stre khoé, tai san cua
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nguoi khac do hanh vi vi pham quy dinh vé duy tu, stra chita, quan 1y céc
cong trinh giao thdng gay ra.

2. Pham ti thudc cdc trwong hop quy dinh tai khodin 2 Diéu 220 B
ludt hinh sw

Khoan 2 Diéu 220 B6 luat hinh su chi quy dinh mét trudng hop pham
t61 46 1: “Gdy hdu qua rdt nghiém trong”.

Gay hau qué rat nghiém trong do hanh vi vi pham quy dinh vé duy tu,
sira chita, quan 1y cac cong trinh giao thong giy ra 1a gay thiét hai rat nghiém
trong dén tinh mang, sttc khoé hodc tai san cho ngudi khac hodc nhitng thiét
hai rat nghiém trong khéac cho xa hoi.

Trong khi chua c6 huéng din chinh thirc thé nao 14 gdy hau qua rét
nghiém trong do hanh vi vi pham quy dinh vé duy tu, stra chira, quan 1y cac
cong trinh giao thong gdy ra, c6 thé van dung Théng tu lién tich sb
02/2001L/TTLT-TANDTC-VKSNDTC-BCA-BTP ngay 25 thang 12 nam
2001 ctia Toa an nhéan dan tdi cao, Vién kiém sat nhan dan tdi cao, BO Cong
an, BO Tu phap hudng dan ap dung mot s6 quy dinh tai Chuwong XIV"Céc toi
x4m pham s& hitu" ctiia Bo ludt hinh sy nam 1999 d6i voi trudng hop giy hau
qua rat nghiém trong dé xac dinh hau quéa rat nghiém trong do hanh vi vi
pham quy dinh vé duy tu, sira chita, quan 1y cac cong trinh giao thong gay ra.

Pham t01 thudc truong hop quy dinh tai khoan 2 cua diéu luat, thi nguoi
pham t9i c6 thé bi phat ti tir hai nam dén bay nam, 1 t6i pham nghiém trong.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 2 Piéu
220 B0 luat hinh su, néu nguoi pham toi co nhiéu tinh tiét giam nhe quy dinh
tai Piéu 46 B luét hinh sy, khong c6 tinh tiét tang nang hodc tuy c6 nhung
mirc do ting nang khong dang ké, thi c6 thé duoc ap dung dudi mic thap nhat
ctia khung hinh phat (duéi hai nam ti). Néu nguoi pham toi c¢6 nhiéu tinh tiét
tdng ndng quy dinh tai Piéu 48 B0 luat hinh sy, khong c6 tinh tiét giam nhe
hodc néu c6 nhung mirc 46 giam nhe khong dang ké, thi c6 thé bi phat dén
bay nam tu.

3. Pham ti thujc cdc trwong hop quy dinh tai khodin 3 Diéu 220 B
ludt hinh sy
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Khoan 3 Diéu 220 B luat hinh sy ciing chi quy dinh mét trudng hop
pham t01 do6 1a: “Gdy hau qua ddc biét nghiéem trong”

Gay hau qua dic biét nghiém trong do hanh vi diéu dong hodc giao cho
nguoi khong du diéu kién diéu khién phuong tién giao thong dudng thiy gay
ra 1a gay thiét hai dic biét nghiém trong dén tinh mang, strc khoé hodc tai san
cho nguoi khac hoac nhiing thiét hai dac biét nghiém trong khéac cho xa hdi.

Ciing nhu ddi véi trudng hop gay hau qua rat nghiém trong, trong khi
chua c6 hudng dan chinh thic thé nao 13 gay hau qua dic biét nghiém trong
do hanh vi vi pham quy dinh vé duy tu, sira chira, quan 1y cac cong trinh giao
thong giy ra, co thé van dung Thong tu lién tich sé 02/2001/TTLT-
TANDTC-VKSNDTC-BCA-BTP ngay 25 thang 12 nam 2001 ctia Toa an
nhan déan tbi cao, Vién kiém sat nhan déan tbi cao, Bo Cong an, Bo Tu phap
huéng dan ap dung mot sé quy dinh tai Chuong XIV"Cac t6i xAm pham s&
hitu" ctia Bo luat hinh sy ndm 1999 d6i v6i trudng hop gy hau qua dic biét
nghiém trong dé xac dinh hau qua ddc biét nghi€m trong do hanh vi vi pham
quy dinh vé duy tu, stra chita, quan 1y cic cong trinh giao thong gay ra.

Pham tg1 thudc truong hop quy dinh ta khoan 3 cua diéu luat, thi nguoi
pham t01 co thé bi phat tu tir nam nam dén muoi 1am nam, 1a toi pham rat
nghiém trong.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i theo khoan 3 Piéu
220 B0 luat hinh su, néu nguoi pham to1 co nhiéu tinh tiét giam nhe quy dinh
tai Piéu 46 B luét hinh sy, khong c6 tinh tiét tang nang hodc tuy c6 nhung
murc do ting nang khong dang ké, thi c6 thé duoc ap dung dudi muc thap nhat
cua khung hinh phat ( dudi ndm nam tu), nhung khong duge dudi hai nam tu
(xem Piéu 47 Bo luat hinh sy). Néu nguoi pham t6i ¢6 nhiéu tinh tiét ting
nang quy dinh tai Piéu 48 Bo luat hinh su, khong c6 tinh tiét gidm nhe hodc
néu c6 nhung mirc d6 giam nhe khong dang ké, thi c6 thé bi phat dén muoi
lam nam tu.

4. Hinh phat bo sung déi véi ngwoi pham tji
Ngoai hinh phat chinh, ngudi pham tdi con c6 thé bi phat tién tir nim

tri¢u dong dén nam muoi tri¢u dong, cam dam nhi¢m chuc vy, cdm hanh nghé
hoac lam cong viéc nhat dinh tor mot ndm dén ndm nam.

159



Khi 4p dung hinh phat tién 1 hinh phat bo sung di v6i ngudi pham toi,
Toa 4n can chu ¥: Néu hinh phat chinh 1a hinh phat khac thi mé&i ap dung hinh
phat tién 1a hinh phat b6 sung.

HET

PHAN PHU LUC

LUAT

CUA QUOC HOQI NUOC CONG HOA XA HOI CHU
NGHIA VIET NAM

SO 26/2001/QH10 GIAO THONG PUONG BO

Dé tang cwong hiéu lyc qudn Iy nha nwée, dé cao y thire trach nhiém
ciia co quan, 16 chire, cd nhdn nham bdo dam giao théng dwong b théng
suot, trat tu, an toan, thudn loi, phuc vu nhu cau di lai ciia nhdn déan va su
nghiép xay dung, bio vé Té quoc;

Can cit vao Hién phdp nuée Cong hoa xa hdi chii nghia Viét Nam nam
1992;

Ludt nay quy dinh vé giao théng dwong bé.

CHUONG I
NHUNG QUY DINH CHUNG

Piéu 1. Pham vi diéu chinh

Luat nay quy dinh quy tic giao thong dudng bo; cac diéu kién bao dam
an toan giao thong dudng bd cua két cdu ha tang, phuong tién va ngudi tham
gia giao thong dudong bd, hoat dong van tai duong bJg.

Pidu 2. Dbi tuong ap dung

Luat nay ap dung ddi véi co quan, td chirc, ca nhan hoat dong, sinh
song trén lanh thd Cong hoa xa hoi chu nghia Viét Nam; trong truong hop
diéu u6c qudc té ma Cong hoa xa hoi chu nghia Viét Nam ky két hodc tham
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gia c6 quy dinh khac v6i Luat nay thi 4p dung quy dinh cua diéu uéc qudc té
do.

Pidu 3. Giai thich tir ngit

Trong Luat ndy, cac tir ngit dudi day duoc hiéu nhu sau:

1. Puong bj gébm duodng, cau dudng bo, him dudng bo, bén pha dudong
bo.

2. Cong trinh dwong bg gdm duong bd, noi ding xe, dd xe trén duong,
hé théng thoat nudc, deén tin hiéu, coc tiéu, bién bao hiéu, dai phan cach va
cong trinh, thiét bi phu tro khac.

3. Pt ciia dwong b 13 phan dat trén d6 cong trinh dudng bo dugc xay
dung.

4. Hanh lang an toan dwong bg 13 dai dat doc hai bén dudng dé bao
dam an toan giao thong va bao v¢ cong trinh duong bo.

5. Phan dwong xe chay 1a phan cta duong bd duoc st dung cho cac
phuong tién giao thong qua lai.

6. Lan dwong 13 mot phan cua phan dudng xe chay duoc chia theo
chiéu doc cua duong, co bé rong du cho xe chay an toan.

7. Khé gidi han ciia dwong bé 1a khoang tréng c6 kich thude gidi han
vé chiéu cao, chiéu rong cua duong, cau, hdm trén duong bd dé cac xe ké ca
hang hoa xép trén xe di qua dugc an toan.

8. Puong phé 1a duong bd trong d6 thi gdm long duong va hé phd.

9. Ddi phdn cdch 12 bd phan cia duong dé phan chia mat duong thanh
hai chiéu xe chay riéng biét hoic dé phan chia phan dudng cia xe co gidi va
xe tho so. Dai phan cach gém loai ¢b dinh va loai di dong.

10. Puong cao toc 1a dudng chi danh cho xe co gidi chay voi toe do
cao, co dai phan cach chia duong cho xe chay theo hai chiéu ngugc nhau
riéng biét va khong giao cét cing mirc voi dudng khéc.

11. Bao tri duwong b¢ 1a thuc hién cac cong viéc bao dudng va sura chira
nhim duy tri tiéu chudn k¥ thuat ctia dudng dang khai théc.

12. Phwong tién giao théng dwong b gdm phuong tién giao théng co
gio1 duong by, phuong tién giao thong tho so duong bo.

13. Phuwong tién giao thong co gioi duwong bo (sau day goi la xe co
gidi) gdm xe 6 t0, may kéo, xe md to hai banh, xe mo to ba banh, xe gan may
va cac loai xe tuong tu, ké ca xe co gidi dung cho nguoi tan tat.

14. Phuong tién giao thong tho so duwong bo (sau day goi la xe tho so)
gdm cac loai xe khong di chuyén bang strc dong co nhu xe dap, xe xich 16, xe
suc vat kéo va céc loai xe tuong tu.

15. Xe may chuyén ding gdm xe may thi céng, xe may ndng nghiép,
lam nghi¢p c6 tham gia giao thong duong bo.
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16. Phwong tién tham gia giao théng dwong bé gdm phuong tién giao
thong duong bd va xe may chuyén dung.

17. Nguoi tham gia giao théng dwong bé gdm nguoi diéu khién, nguoi
str dung phuong tién tham gia giao thong dudng bo; nguoi diéu khién, dan dat
suc vat va nguoi di bo trén duong ba.

18. Newoi diéu khién phwong tién tham gia giao théng gdm nguoi diéu
khién xe co gidi, xe thd so, xe mdy chuyén dung tham gia giao thong duong
bo.

19. Ngwoi ldi xe 1a ngudi diéu khién xe co gidi.

20. Ngwoi diéu khién giao théng 1a canh sat giao théng hodc ngudi
dugc giao nhiém vu huéng dan giao thong tai noi thi cong, noi un tic giao
thong, & bén pha, tai ciu dudng bo di chung voi dudng sit.

21. Hang nguy hiém 1a hang khi cho trén dudng c6 kha ning giy nguy
hai t6i tinh mang, stcc khoé con nguoi, méi trudng, an toan va an ninh qudc
gia.

Pidu 4. Nguyén tic bao dam an toan giao thong dudng bd

1. Bao dam an toan giao thong dudng bo 1a trach nhiém ctia co quan, to
chirc, cad nhan va cua toan xa hoi.

2. Nguoi tham gia giao thong phai nghiém chinh chap hanh quy tic
giao thong, gitr gin an toan cho minh va cho nguoi khac. Chu phuong tién va
ngudi diéu khién phuong tién phai chiu trach nhiém trudc phap luat vé viée
bao dam cac diéu kién an toan cta phuong tién tham gia giao thong.

3. Viéc bao dam trat ty, an toan giao thong duong bd phai thuc hi¢n
doéng bo vé k¥ thuat va an toan cua két cAu ha tang giao thong duong bo,
phuong tién giao thong dudng bd, ¥ thirc chap hanh phéap luit cia nguoi tham
gia giao thong va cac linh vuc khéac lién quan dén an toan giao thong dudng
bo.

4. Moi hanh vi vi pham phap luat giao thong duong bg phai dugc xur 1y
nghiém minh, kip tho1, ding phép luat.

5. Nguoi nao vi pham phép luat giao thong duong bo ma gay tai nan thi
phai chiu trach nhi¢m vé hanh vi vi pham cua minbh; néu gay thiét hai cho
nguoi khac thi phai boi thuong theo quy dinh ctia phap luat.

Piéu 5. Chinh sach phat trién giao thong duong bd

1. Nha nudc uu tién phat trién két cau ha tang giao thong dudng bd &
mién nui, vung sau, vung xa, bién gidi, hai ddo, vung dan toc thiéu sd, vung
kinh té trong diém.

2. Nha nudc c6 chinh sach uu tién phat trién van tai khach cong cong,
han ché st dung phuong tién giao théng ca nhin & cac thanh phd 1on.
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3. Nha nudc khuyén khich va tao diéu kién d€ co quan, to chuc, ca
nhan trong nudc va té chue, ca nhan nudc ngoai dau tu, ing dung khoa hoc
cong ngh¢ tién tién vao linh vuc giao thong duong bo.

Piéu 6. Tuyén truyén, phd bién, gido duc phap luat giao thong dudng
bo

1. Cac co quan thong tin, tuyén truyén c6 trach nhiém to chuc tuyén
truyén, phd bién phap luat giao thong duong bo thudng xuyén, rong rii dén
toan dan.

2. Céc co quan, tO chirc va gia dinh c6 trach nhiém tuyén truyén, gido
duc phap luat giao thong duong bo cho moi nguoi trong pham vi quan ly cua
minh.

3. Co quan quan 1y nha nude vé gido duc va dio tao co trach nhiém dua
phap luat giao thong duong bo vao chuong trinh gidng day trong nha truong
va céc co s gido duc khac phu hop véi timg nganh hoc, cap hoc.

Piéu 7. Trach nhiém cua Mat tran T quéc Viét Nam va céc to chirc
thanh vién

Mt tran T6 quéc Viét Nam va céc to chtrc thanh vién trong pham vi
nhiém vu, quyén han ctia minh c6 trach nhiém t6 chuc va phéi hop véi1 co
quan chirc ning tuyén truyén, van dong nhan dan nghiém chinh chap hanh
phap luat giao thong duong bo; giam sat viéc thuc hién phap luat giao thong
duong b cua co quan, td churc, ca nhan.

Piéu 8. Cac hanh vi bi nghiém cdm

1. Pha hoai cong trinh duong bo.

2. Pao, khoan, x¢é duong trai phép; dit, dé cac chuong ngai vat trai
phép trén dudng; mé dudng trai phép; 1an chiém hanh lang an toan dudng bo;
thao do, di chuyén trai phép hoac lam sai 1éch cong trinh bao hi¢u duong bJ.

3. Str dung 10ng dudng, he phé trai phép.

4. Pua xe co gidi khong bao dam tiéu chudn an toan k¥ thuat vao hoat
dong trén duong bd.

5. Thay doi tong thanh, linh kién, phu kién xe co giéi dé tam thoi dat
tiéu chuan k¥ thuat cua xe khi di kiém dinh.

6. Pua xe, to chirc dua xe trai phép.

7. Nguoi lai xe str dung chat ma tuy.

8. Nguoi 1ai xe dang diéu khién xe trén duong ma trong mau cé nong
d6 con vuot qua 80 miligam/100 mililit mau hodc 40 miligam/1lit khi tho
hoic ¢ cac chat kich thich khac ma phap luat cAm st dung.
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9. Nguoi diéu khién xe co gidi khong co gidy phép lai xe theo quy
dinh.

10. Piéu khién xe co gidi chay qué toc do quy dinh.

11. Bam coi va ru ga lién tuc; bam coi trong thoi gian tir 22 gio dén 5
gid, bam coi hoi, st dung dén chiéu xa trong d6 thi va khu dong dan cu, trir
cac xe uu tién dang di lam nhi€ém vu theo quy dinh cta Luat nay.

12. Van chuyén trai phép hang nguy hiém hozc khong thyc hién dy du
cac quy dinh vé van chuyén hang nguy hiém.

13. Chuyén tai hodc cac thu doan khac dé tron tranh phat hién xe chd
qua tai, qua kho.

14. Nguoi gy tai nan roi bo trén dé trén tranh trach nhiém.

15. Nguoi ¢6 diéu kién ma c¢d ¥ khong ctru gitp ngudi bi tai nan giao
thong.

16. Loi dung viéc xdy ra tai nan giao thong dé hanh hung, de doa, xui1
giuc, gay suc €p, lam mat trat tu, can tré viée xur 1y.

17. Loi dung chtrc vu, quyén han, nghé nghiép dé vi pham Luét giao
thong duong bg.

18. Cac hanh vi khac gay nguy hiém cho ngudi va phuong tién tham
gia giao thong duong bo.

CHUONG 11
QUY TAC GIAO THONG PUONG BO

Piéu 9. Quy tic chung

1. Nguoi tham gia giao thong phai di bén phai theo chiéu di cua minh,
di ding phan dudng quy dinh va phai chap hanh hé thong bao hiéu dudng bo.

2. Xe 6 t0 ¢6 trang bi ddy an toan thi nguoi l4i xe va ngudi ngdi hang
ghé phia trudc trong xe 6 t6 phai thit ddy an toan.

Pidu 10. Hé thong bao hiéu dudng bod

1. Hé thong bao hiéu dudng bd gdm hiéu 1énh cua nguoi diéu khién
giao thong, tin hiéu den giao thong, bién béo hiéu, vach ké duong, coc ti€u
hoac tuong bao v¢, hang rao chén.

2. Hiéu 1énh cta canh sat diéu khién giao thong:

a) Tay gio thang dting dé bao hiéu cho ngudi tham gia giao thong phai
dung lai;

b) Hai tay hodc mot tay giang ngang dé bao hiéu cho nguoi tham gia
giao thong & phia trudc va ¢ phia sau ngudi diéu khién giao thong phai ding
lai; nguoi tham gia giao thong & phia bén phai va bén trai nguoi diéu khién
dugc di thang va ré phai;
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¢) Tay phai gio vé phia truéc dé bao hiéu cho nguoi tham gia giao
thong & phia sau va bén phai ngudi diéu khién phai ding lai; ngudi tham gia
giao thong & phia trudc ngudi didu khién duoc ré phai; nguoi tham gia giao
thong & phia bén trai nguoi didu khién duoc di tat ca cac huéng; nguoi di bo
qua duong phai di sau lung ngudi diéu khién giao thong.

3. PBén tin hiéu giao thong c6 ba mau, y nghia timg mau nhu sau:

a) Tin hi¢u xanh la duoc di;

b) Tin hiéu d6 1a cam di;

¢) Tin hiéu vang 13 bao hiéu su thay d6i tin hiéu. Khi dén vang bat
sang, nguoi diéu khién phuong tién phai cho xe dung lai truéc vach dimg, trir
truong hop da di qua vach dumg thi duogc di tiép;

d) Tin hiéu vang nhap nhay 1a duoc di nhung can chu .

4. Bién bao hiéu duong bd gdm 5 nhom, ¥ nghia tirng nhom nhu sau:

a) Bién bao cAm dé biéu thi cac diéu cam;

b) Bién bao nguy hiém dé canh bao cac tinh hudng nguy hiém co thé
Xay ra;

C) Bién hiéu l1énh dé bao cac hiéu 1énh phai thi hanh;

d) Bién chi dan dé chi din hudng di hoic cac diéu can biét;

d) Bién phu dé thuyét minh bo sung céc loai bién bao cam, bién bao
nguy hiém, bién hiéu 1énh va bién chi dan.

5. Vach ké duong 1a vach chi sy phan chia lan duong, vi tri hoac hudng
di, vi tri dung lai.

6. Coc ti€u hoac tuong bao v¢ dugc dit & meép cac doan duong nguy
hiém dé hudng din cho nguoi tham gia giao théng biét pham vi an toan cua
nén dudng va hudng di cua dudng.

7. Hang rao chin duoc dit & noi nén duong bi thét hep, & dau cau, dau
céng, & dau cac doan duong cAm, duong cut khong cho xe, nguoi qua lai hodc
dat & nhitng noi can diéu khién, kiém soat sy di lai.

8. Bo truong Bo Giao thong van tai quy dinh cu thé vé bao hiéu dudng
bo.

Piéu 11. Chip hanh bao hiéu duong bd

1. Nguoi tham gia giao thong phai chap hanh hiéu 1énh va chi din cia
hé théng bao hiéu dudng bo.

2. Khi ¢6 ngudi diéu khién giao théng thi nguoi tham gia giao thong
phai chip hanh theo hiéu 1énh ctia ngudi diéu khién giao théng.

3. Tai noi c6 bién bao hiéu cb dinh lai c6 bao hiéu tam thoi thi ngudi
tham gia giao thong duong bd phai chip hanh hiéu 1énh cua bao hiéu tam
thoi.
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Pidu 12. Tdc d6 xe va khoang cach giira cac xe

1. Nguoi lai xe phai tuan thi quy dinh vé téc do xe chay trén dudng.

B0 trudng Bo giao thong van tai quy dinh cu thé tdc do cua xe co gidi
va viéc dat bien bao toc do.

2. Nguoi lai xe phai gitt mot khoang cach an toan d6i v6i xe chay lién
trudc xe ctia minh; ¢ noi co bién bao “Cu ly téi thiéu giita hai xe” phai giir
khoang cach khong nho hon sé ghi trén bién bao.

Piéu 13. St dung lan duong

1. Trén dudng c6 nhiéu lan dudng cho xe chay cing chiéu dugc phan
biét bang vach ké phan lan duong, ngudi lai xe phai cho xe chay trong mot
lan duong va chi duoc chuyén lan duong ¢ nhiing noi cho phép; khi chuyén
lan duong phai co tin hi¢u bao trude va phai bado dam an toan.

2. Trén duong mot chiéu cé vach ké phan 1an dudng, xe thd so phai di
trén lan duong bén phai trong cung, xe co gidi di trén lan duong bén trai.

3. Cac loai phuong tién tham gia giao théng dudng bd ¢ toc do thap
hon phai di vé bén phai.

Diéu 14. Vuot xe

1. Xe xin vugt phai c6 bao hi¢u bﬁng den hodc coi; trong do6 thi va khu
dong dan cu tir 22 gio dén 5 gio chi duoc bao hiéu xin vuot bang dén.

2. Xe xin vuot chi dugc vuot khi khong c6 chudng ngai vat phia trudce,
khong c6 xe chay nguoc chiéu trong doan duong dinh vuot, xe chay trudc
khong co6 tin hi¢u vugt xe khac va da tranh vé bén phai.

3. Khi ¢6 xe xin vuot, néu dii diéu kién an toan, nguoi diéu khién
phuong tién phia trude phai giam téc do, di sat vé bén phai cia phan duong
xe chay cho dén khi xe sau di vuot qua, khong duoc giy trd ngai d6i voi xe
Xin vuot.

4. Khi vuot, cac xe phai vugt vé bén trai, trir cac trudng hop sau day thi
dugc phép vuogt bén phai:

a) Khi xe phia trude ¢6 tin hiéu ré€ trai hoac dang ré trai;

b) Khi xe di¢n dang chay gitra duong;

¢) Khi xe chuyén dung dang 1am viéc trén dudng ma khong thé vuot
bén trai duoc.

5. Cam vuot xe khi c6 mot trong cac trudng hop sau day:

a) Khong bao dam cac diéu kién quy dinh tai khoan 2 Diéu nay;

b) Trén cau hep c6 mdt lan xe;

c) Dudi gém cu vuot, dudng vong, dau dbc va cac vi tri khac c6 tam
nhin han ché;

d) Noi duong giao nhau, dudng bo giao cat duong sat;

d) Khi diéu kién thoi tiét hodc duong khong bao dam an toan cho viéc
vuot;
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e) Xe uu tién dang phat tin hiéu vu tién di 1am nhiém vu.

Piéu 15. Chuyén hudng xe

1. Khi mudn chuyén huéng, nguoi diéu khién phuong tién phai giam
tbc d6 va ¢ tin hiéu bao hudng ré.

2. Trong khi chuyén hudng, nguoi 1ai xe phai nhuong quyén di trude
cho nguoi di bo, nguoi di xe dap dang di trén phan dudng danh riéng cho ho,
nhuong duong cho cac xe di nguoc chiéu va chi cho xe chuyén huéng khi
quan sat thay khong gy tré ngai hodc nguy hiém cho ngudi va phuong tién
khéc.

3. Trong khu dan cu, ngudi 1ai xe chi duge quay dau xe ¢ noi duong
giao nhau va noi ¢ bién bao cho phép quay dau xe.

4. Cam quay dau xe ¢ phan dudng danh cho ngudi di bo qua duong,
trén cau, dau cau, gém cau vuot, ngém, trong ham duong bg, tai no1 duong bo
giao cit dudng sit, duong hep, doan dudng cong tim nhin bi che khuat.

Diéu 16. LUi xe

1. Khi Iui xe, nguoi diéu khién phuong tién phai quan sat phia sau, c6
tin hiéu can thiét va chi khi nao thiy khong nguy hiém méi duoc 1ui.

2. Cam Iui xe ¢ khu vuc cdm dirng, trén phan duong danh cho ngudi di
bd qua dudng, noi dudng bd giao nhau, dudng bd giao cat duong sit, noi tam
nhin bi che khuit, trong ham duong bo.

Piéu 17. Tranh xe di nguoc chiéu

1. Trén dudng khong phéan chia thanh hai chiéu xe chay riéng biét, hai
xe di nguoc chiéu tranh nhau, ngudi diéu khién phai giam téc do va cho xe di
vé bén phai theo chiéu xe chay ctia minh.

2. Céc truong hop nhuong duong khi tranh nhau:

a) Noi dudng hep chi dii cho mot xe chay va c¢6 chd tranh xe thi xe nio
& gan chd tranh hon phai vao vi tri tranh, nhuong dudng cho xe kia di;

b) Xe xubng doc phai nhudng dudng cho xe dang 1én dc;

c) Xe nao c6 chudng ngai vat phia trudc phai nhuong duong cho xe kia
di.

3. Ban dém, xe co gidi di nguoc chiéu gip nhau phai chuyén tir dén
chiéu xa sang dén chiéu gan.

Pidu 18. Ding xe, dd xe trén duong ngoai do thi

1. Khi ding xe, d6 xe trén duong ngoai d6 thi, nguoi diéu khién
phuong tién phai thuc hién cac quy dinh sau day:

a) C6 tin hiéu bao cho ngudi diéu khién phuong tién khac biét;
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b) Cho xe dimg, d6 & noi c6 1& duong rong hoic khu dit & bén ngoai
phan dudng xe chay; truong hop 1& duong hep hodc khong c6 18 dudng thi
phai cho xe dimg, dd sat mép duong phia bén phai theo chiéu di ctia minh;

¢) Trudng hop trén dudng da xdy dung noi ding xe, d6 xe hodc quy
dinh cac diém dung xe, dd xe thi nguoi diéu khién xe phai cho xe dung, db tai
cac vi tri do;

d) Sau khi db xe, nguoi diéu khién chi dugc roi khoi xe khi d thuc
hién cac bién phap an toan, néu xe dd chiém mot phan dudng xe chay, phai
dit ngay bao hiéu dé ngudi didu khién phuong tién khac biét;

d) Khong mo cira xe, dé ctra xe md hodc budce xudng xe khi chura bao
dam diéu kién an toan;

e) Xe co gioi khi ding, nguoi lai xe khong dugc ro1 khéi vi tri 141

g) Xe dd trén doan duong dbc phai duoc chén banh.

2. Cam dung xe, dd xe tai cac vi tri sau day:

a) Bén trai duong mot chiéu;

b) Trén cac doan dudng cong va gan dau déc tim nhin bi che khuat;

c) Trén céu, gﬁm cau vuot;

d) Song song véi mot xe khac dang ding, do;

d) Trén phan duong danh cho ngudi di bo qua duong;

e) Noi duong giao nhau;

g) Noi dirng cua xe buyt;

h) Trudc cong va trong pham vi 5 mét hai bén cong tru sd co quan, to
chuc;

i) Tai noi phan duong c6 bé rong chi da cho mot lan xe;

k) Trong pham vi an toan ctia duong sat;

1) Che khuét cac bién bao hiéu duong bo.

Piéu 19. Dimng xe, dd xe trén duong trong do thi

Khi dimg xe, d6 xe trén dudng trong do thi, ngudi diéu khién phuong
tién phai tuan theo quy dinh tai Piéu 18 cta Luat nay va cac quy dinh sau
day:

1. Phai cho xe dimg, dd sat hé phd phia bén phai theo chiéu di cua
minh; trudng hop dudong phd hep, phai dimg xe, d6 xe & vi tri cach xe 6 t6
dang dd bén kia duong tdi thiéu 20 mét;

2. Khéng duoc dimg xe, dd xe trén duong xe dién. Khong dugc dé
phuong tién giao thong & long duong, hé phd trai quy dinh.

Pidu 20. Quyén wu tién ciia mot s xe
1. Nhitng xe sau ddy duoc quyén wu tién di trudc xe khac khi qua
duong giao nhau tir bat ky huéng nao téi theo thir tur :
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a) Xe chira chay di 1am nhiém vu;

b) Xe quan sy, xe cong an di lam nhiém vu khén cép;

c¢) Xe cuu thuong dang thuc hi¢n nhi¢ém vy cép cuu;

d) Xe hg d¢€, xe dang lam nhiém vu khéc phuc su cd thién tai hodc tinh
trang khan cap theo quy dinh ctia phap luat;

d) Poan xe c6 xe canh sat dan duong;

e) Poan xe tang;

g) Cac xe khac theo quy dinh cua phap luat.

2. Xe quy dinh tai cac diém a, b, ¢, d va d khoan 1 Diéu nay di lam
nhiém vy khan cép phai ¢o tin hi¢u coi, cd, dén theo quy dinh; khong bi han
ché toc do; dugc phép di vao duong nguoc chiéu, cac dudng khac cé thé di
duoc, ké ca khi co tin hiéu dén d6 va chi phéi tuan theo chi dan cua nguoi
diéu khién giao thong.

Chinh pha quy dinh cu thé tin hiéu cta xe wu tién.

3. Khi c¢6 tin hi¢éu cua xe uu ti€n, moi nguoi tham gia giao thong phai
nhanh chéng giam tdc do, tranh hodc dimg lai sat 1& duong bén phai dé
nhuong dudng. Cam cac hanh vi gay can trd xe wu tién.

Piéu 21. Qua pha, qua ciu phao

1. Khi dén bén pha, cau phao, cac xe phai xép hang trat ty, dung noi
quy dinh, khong 1am can tr& giao thong.

2. Khi xudng pha, dang ¢ trén pha va khi 1én bén, moi ngudi phai
xudng xe, trir nguoi diéu khién xe co gidi, xe may chuyén dung, ngudi bénh,
nguoi gia yéu va ngudi tan tat.

3. Cac loai xe co gidi phai xudng pha trude, xe thd so, ngudi xudng pha
sau; khi 1én bén, nguoi 1én trude, cac phuong tién giao théng 1én sau theo
huéng dan cua ngudi diéu khién giao thong.

4. Thir tir wu tién qua pha, qua cau phao:

a) C4c xe uu tién quy dinh tai khoan 1 Diéu 20 cta Luét ndy;

b) Xe chd thu bao;

¢) Xe ch¢ thyc pham tuoi sdng;

d) Xe ché khach cong cong.

Trong trudng hop cac xe clng loai wu tién dén bén pha, cau phao thi xe
nao dén trude duoc qua trudc.

Pidu 22. Nhuong dudng tai noi dudng giao nhau

Khi dén gan dudng giao nhau, ngudi diéu khién phuong tién phai cho
xe giam téc d va nhudng dudng theo quy dinh sau day:

1. Tai noi duong giao nhau khong c6 bao hiéu di theo vong xuyén, phai
nhuong duong cho xe di dén tir bén phai;
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2. Tai noi duong giao nhau c6 bao hi¢u di theo vong xuyén, phai
nhuong duong cho xe di bén trai;

3. Tai noi duong giao nhau gitra duong khong uu tién va dudng uu tién
hodc gitra duong nhanh va duong chinh thi xe di tir duong khong uvu tién hoac
duong nhanh phai nhuong duong cho xe di trén duong uu tién hoac duong
chinh tir bat ky hudng nio téi.

Piéu 23. Pi trén doan duong bd giao cit dudng sit

1. Tai noi dudng bo giao cat duong sit c6 dén tin hiéu, rao chin va
chudng béo hiéu, khi dén tin hiéu mau do da bat sang, cé tiéng chudng bao
hiéu, rao chan dang dich chuyén hodc di dong, nguoi tham gia giao thong
duong bo phai dimg lai phia phan duong cta minh va cach rao chin mot
khoang cach an toan; khi den tin hi¢u da tat, rao chin mo hét, tiéng chudng
bao hi¢u ngirng ma1 dugce di qua.

2. Tai noi duong bd giao cat dudng sit chi co dén tin hiéu hodc chudng
bao hiéu, khi dén tin hiéu mau d6 da bat sang hodc c6 tiéng chudng bao hiéu,
nguoi tham gia giao thong duong bo phai dung ngay lai va gilt khoang cach
t6i thiéu 5 mét tinh tir ray gan nhat; khi dén tin hiéu di tit hodc chudng bao
hi¢u da nging méi dugce di qua.

3. Tai noi dudng bo giao cit duong sat khong co dén tin hiéu, rao chan
va chudng bao hi¢u, nguoi tham gia giao thong duong bo phai quan sat ca hai
phia, khi thdy chic chin khong c6 phuong tién dudng sit dang di téi méi
dugc di qua, néu thay c6 phuong tién dudng sat dang di toi thi phai dung lai
va gitt khoang céach tdi thiéu 5 mét tinh tir ray gan nhat va chi khi phuong tién
duong sat da di qua méi duoc di.

4. Khi phuong ti¢n tham gia giao thong duong bd bi hu hong ngay tai
noi duong bd giao cat dudng sit va trong pham vi an toan duong sit thi ngudi
diéu khién phuong tién phai bang moi cach nhanh nhéat dit bao hiéu trén
duong sit cach téi thiéu 500 mét vé hai phia dé bao cho ngudi diéu khién
phuong tién duong sit va tim cach bao cho ngudi quan Iy duong sat, nha ga
noi gan nhét, déng thoi phai bang moi bién phap nhanh chéng dwa phuong
tién ra khéi pham vi an toan duong sat.

5. Nhitng nguoi c6 mat tai noi phuong tién tham gia giao thong bi hu
hong trén doan dudng bo giao cat dudng sit cé trach nhiém giup d nguoi
diéu khién dua phuong tién ra khoi pham vi an toan duong sit.

Pidu 24. Giao thong trén duong cao toc

1. Ngudi 1ai xe trén dudng cao tde ngoai viée tuan thu cac quy tic giao
thong quy dinh tai Luat nay con phai thuc hién cac quy dinh sau day:
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a) Khi vao dudng cao toc phai co tin hiéu xin vao va phai nhuong
duong cho xe dang chay trén duong, chi khi thay an toan méi cho xe nhap
vao dong xe ¢ lan duong sat mép ngoai, néu c6 lan duong ting toc thi phai
cho xe chay trén lan duong do trudce khi vao céc lan duong cua duong cao
téc;

b) Khi ra khoi duong cao tdc phai thyc hién chuyén dan sang cac lan
duong phia bén phai, néu c¢6 lan duong giam tdc thi phai cho xe chay trén lan
duong d6 trude khi roi khoi duong cao tc;

¢) Khong duoc cho xe chay ¢ phan 1& duong;

d) Khéng dugc quay dau xe, li xe;

d) Khong duogc cho xe chay qua tbe do toi da va dudi toc do tdi thiéu
ghi trén bién béo, son ké trén mit duong.

2. Nguoi lai xe phai cho xe chay cach nhau mot khoang céach an toan.
B truéng B Giao thong van tai quy dinh khoang cach an toan gifta cac xe
dang chay trén duong.

3. Chi duoc dung xe, d6 xe ¢ noi quy dinh; trudng hop budc phai ding
xe, d0 xe khong dang noi quy dinh thi nguoi 1ai xe phai dua xe ra khoi phan
duong xe chay, néu khong thé duoc thi phai bao hiéu dé céac 1ai xe khac biét.

Piéu 25. Giao thong trong him dudng bd

Nguoi diéu khién phuong tién tham gia giao thong trong ham dudng bo
ngoai viéc tuan thi cac quy tic giao thong quy dinh tai Luat ndy con phai thuc
hién cac quy dinh sau day:

1. Xe co gidi phai bat dén ngay ca khi duong ham sang, xe thd so phai
co den hodc vat phat sang bao hiéu;

2. Chi duoc dung xe, d6 xe & nhimng noi quy dinh;

3. Khong dugc quay dau xe, li xe.

Pidu 26. Bao dam tai trong va khd gidi han ctia dudng bd

1. Nguoi diéu khién phuong tién tham gia giao thong duong bo phai
tuan thu cac quy dinh vé tai trong, kho gidi han ctia dudng bo va chiu su kiém
tra clia co quan c6 tham quyén.

2. Trong trudng hop dic biét, xe qua tai trong, qua khod giéi han cua
duong bo, xe banh xich gy hu hai mit duong c6 thé duoc luu hanh trén
duong nhung phai duoc co quan quan 1y duong bd c6 tham quyén cap gidy
phép va phai thyc hién cac bién phap bét budc dé bao vé cau dudng, bao dam
an toan giao théng.

3. B0 trudng Bo Giao thong van tai cong b tai trong, kho gid1 han cua
duong bd; quy dinh vé t6 chirc, hoat dong cua cac tram kiém tra tai trong xe
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trén duong bd va viéc cap gidy phép cho xe qua tai trong, qua kho giéi han
cua duong bd, xe banh xich gay hu hai mat duong.

Piéu 27. Xe kéo xe va xe kéo ro modc

1. Mot xe 6 t6 chi dugc kéo theo mot xe khac khi xe nay khong tu chay
duoc va phai bao ddm cac quy dinh sau day:

a) Xe duoc kéo phai c6 nguoi diéu khién va hé thong 14i ctia xe d6 phai
con hiéu luc;

b) Viéc ndi xe kéo véi xe dugce kéo phai bao dam chic chén, an toan;
truong hop hé thong ham cia xe duoc kéo khong con hiéu luc thi xe kéo nhau
phai néi bang thanh ndi cimg;

¢) Phia trudc cia xe kéo va phia sau cta xe dugc kéo phai c6 bién bao
hiéu.

2. Xe kéo ro modc phai c¢6 tong trong luong 16n hon tong trong luong
cuia ro mooc hodc phai c6 h¢ théng ham c6 hiéu luc cho ro modc.

3. Cam céc hanh vi sau day:

a) Xe kéo ro mooc, xe so mi ro modc kéo theo ro mooc hoac xe khac;

b) Cho nguoi trén xe duge kéo;

c) Xe 0 t0 kéo theo xe tho so, xe md t6 hai banh, xe md t6 ba banh, xe
gin may hoic kéo 1& vat trén dudng.

Pidu 28. Nguoi diéu khién, ngudi ngdi trén xe mo 6, xe gan may

1. Nguoi diéu khién xe mé t6 hai banh, xe gan may chi dugc cho tbi da
mot ngudi 16n va mot tré em; truong hop chd ngudi bénh di cap ctru hodc ap
giail nguot pham t01 thi dugce chd hai nguot 16n.

2. Viéc d6i mii bao hiém ddi véi ngudi didu khién, nguoi ngdi trén xe
mo t6 hai banh, xe m6 t6 ba banh, xe gin may do Chinh phu quy dinh.

3. Cam nguoi dang diéu khién xe mo t6 hai banh, xe mé t6 ba banh, xe
gin may c6 cac hanh vi sau day:

a) b1 xe dan hang ngang;

b) Di xe lang lach, danh vong;

¢) Pi xe vao phan duong danh cho ngudi di b va phuong tién khéc;

d) Str dung 6, dién thoai di dong;

d) St dung xe dé kéo, déy cac xe khac, vat khac, mang, vac va ch¢ vat
cong kénh;

¢) Budng ca hai tay hodc di xe bang mot banh ddi v6i xe hai banh, bang
hai banh di véi xe ba banh;

g) Str dung xe khong c6 bo phan giam thanh va lam 6 nhiém moi
truong;

h) Céc hanh vi khac gdy mat trat tu, an toan giao thong.
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4. Cam ngudi ngdi trén xe md to hai banh, xe mo t6 ba banh, xe gan
may c6 cac hanh vi sau day:

a) Mang, vac vat cé)ng kénh;

b) Str dung 6;

¢) Bam, kéo hoic ddy cac phuong tién khac;

d) Ptng trén yén, gia déo hang hodc ngdi trén tay 1ai;

d) Cac hanh vi khac giy mét trat ty, an toan giao thong.

Pidu 29. Nguoi diéu khién va nguoi ngdi trén xe dap, nguoi diéu
khién xe tho so khac

1. Nguoi diéu khién xe dap khi tham gia giao thong phai thuc hién cac
quy dinh tai khoan 1, cac diém a, b, ¢, d, d, e va h khoan 3 Diéu 28 cua Luat
nay; ngudi ngdi trén xe dap khi tham gia giao thong phai thuc hién cac quy
dinh tai khoan 4 Diéu 28 cua Luat nay.

2. Nguoi diéu khién xe thdé so khac phai cho xe di hang mdt, noi c6
phan duong danh cho xe tho so thi phai di diing phan duong quy dinh; khi di
ban dém phai c6 bao hi€u & phia trude va phia sau xe.

3. Hang hoa xép trén xe tho so phai bao dam an toan, khong gy can tre
giao théng va che khuat tim nhin ciia nguoi diéu khién.

Pidu 30. Nguoi di bd

1. Nguoi di bo phai di trén he phd, 1& duong; truong hop duong khong
c6 hé phd, 1& duong thi ngudi di bo phai di sat mép duong.

2. Noi khong c6 den tin hiéu, khong c¢6 vach ké duong danh cho nguoi
di bo thi khi qua dudng nguoi di bo phai quan sat cac xe dang di t6i dé qua
duong an toan, nhuong duong cho cac phuong tién giao thong dang di trén
duong va chiu trach nhiém bao ddm an toan khi qua duong.

3. Noi ¢o6 den tin hi€u, c6 vach ké duong hoac co cau vuot, ham danh
cho ngudi di bo qua dudng thi nguoi di bo phai tuan thu tin hiéu chi dan va
qua duong dung cac vi tri do.

4. Trén duong c6 dai phan cach, nguoi di bd khong duge vuot qua dai
phan céach.

5. Tré em dudi 7 tudi khi di qua duong dé thi, duong thuong xuyén cé
xe co gidi qua lai phai c6 ngudi 16n dat.

Pidu 31. Nguoi tan tat, ngudi gia yéu tham gia giao thong

1. Nguoi tan tat st dung xe lan khong c6 dong co duoc di trén he phd
va noi co vach ké duong danh cho ngudi di bo.

2. Nguoi khiém thi khi di trén dudng bd phai c6 ngudi dit hodc co
cong cu dé bao hiéu cho nguoi khac nhan biét d6 1a nguoi khiém thi.
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3. Moi nguoi c6 trach nhiém gitip d& nguoi tan tat, nguoi gia yéu khi di
qua duong.

Piéu 32. Nguoi diéu khién, dan dat sic vat di trén duong bo

1. Nguoi diéu khién, din dat stc vat di trén dudng bo phai cho stc vat
di sat mép dudng va phai bao dam vé sinh trén dudng; trong truong hop can
cho stc vat di ngang qua duong thi phai quan sat va chi dugc cho di qua
duong khi c¢6 du diéu kién an toan.

2. Cam diéu khién, dan dit stic vat di vao phan dudng xe co gioi.

Piéu 33. Céc hoat dong khac trén duong bo

1. Viéc td chuc cac hoat dong van hoa, thé thao, diéu hanh, 18 héi trén
duong b phai thuc hién theo quy dinh cua Chinh phu.

2. Viéc dit bién quang céo trén dat hanh lang an toan duong bd phai
dugc co quan quan 1y duong bd co thim quyén déng y bang vin ban.

3. Cam céc hanh vi sau day:

a) Hop chg trén duong bo;

b) Tu tdp dong nguodi trai phép trén duong bo;

) Tha rong suc vat trén duong bo;

d) Dé trai phép vat li¢u, phé thai; phoi thoc, lua, rom, ra, nong san va
cac vat khac trén duong bo;

d) Pat cac bién quang cdo trén dat cua duong bo;

¢) Che khuét bién bao, dén tin hiéu giao thong.

Piéu 34. St dung duong phd do thi

1. Long dudng va heé phé chi duoc st dung cho muc dich giao thong;
truong hop dac bi¢t, viéc st dung tam thoi vao muc dich khac do Chu tich Uy
ban nhan dan cap tinh quy dinh nhung khong duoc 1am anh huong dén trat ty,
an toan giao théng.

2. Cam cac hanh vi sau déy:

a) Do rac hodc phé thai ra duong phd khong dung noi quy dinh;

b) Xay, dat buc, b¢ trai phép trén duong phé;

¢) Tu ¥ thdo md nép cong trén dudng phd;

d) Cac hanh vi khéac gay can tré giao thong.

Pidu 35. T6 chuc giao thong va diéu khién giao théng

1. T6 chure giao théng gdm cac ndi dung sau day:

a) Phan lan, phan ludng, phan tuyén va quy dinh thoi gian di lai cho
nguoi va cac loai phuong tién tham gia giao thong;
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b) Quy dinh cic doan dudng cam di, duong di mot chiéu, noi cam
dung, ciAm dd, cAm quay dau xe; lép dat bao hiéu duong bg;

¢) Thong bao khi co sy thay d6i vé viéc phan ludng, phan tuyén, thoi
gian di lai tam thoi hodc 1au dai; thyc hién cac bién phap tmg ciru khi ¢6 sy ¢b
Xay ra va cac bién phap khac vé di lai trén duong bd dé bao dam giao thong
thong subt va an toan.

2. Trach nhiém vé viéc t6 chirc giao thong :

a) Bo truong Bo Giao thong van tai chiu trach nhiém to chirc giao
thong trén hé théng quéc 16;

b) Uy ban nhan dan cip tinh chiu trich nhiém to chirc giao thong
duong bd va duong do thi thudc pham vi quan ly.

3. Trach nhiém diéu khién giao thong ctia canh st giao thong:

a) Chi huy, diéu khién giao thong trén duong; hudng din, bat budc
nguoi tham gia giao thong chap hanh quy tic giao thong;

b) Khi c6 tinh hudng d6t xuat gy ach tic giao thong hodc ¢ yéu cau
can thiét khac vé bao dam an ninh, trat tuy duoc tam thoi dinh chi di lai & mot
s6 doan duong nhét dinh, phan lai luéng, phan lai tuyén va noi tam dung xe,
do xe.

Piéu 36. Trach nhiém cua ca nhan, co quan, t6 chirc khi xay ra tai nan
giao thong

1. Nguoi 1ai xe va nhimg nguoi lién quan truc tiép dén vu tai nan phai
c6 trach nhiém:

a) Dung ngay xe lai; glu’ nguyen hién truong, cap clru ngudi bi nan va
phai c6 mit khi co quan c6 thim quyen yéu cau;

b) & lai noi xay ra tai nan cho dén khi nguoi cia co quan coéng an dén,
trir truong hop ngudi 14i xe ciing bi thuong phai dwa di cdp ctru hodc truong
hop vi 1y do bi de doa dén tinh mang, nhung phai dén trinh bao ngay véi co
quan cong an noi gan nhét;

¢) Cung cip thong tin x4c thuc vé vu tai nan cho co quan cong an.

2. Nhitng ngudi c6 mat tai noi xay ra vu tai nan phai c6 trach nhiém:

a) Bao v¢ hién truong;

b) Giup dd, ctru chita kip thoi nguoi bi nan;

¢) Béo tin ngay cho co quan coéng an hodc Uy ban nhin dan noi gan
nhét;

d) Bao v¢ tai san ctia nguoi bi nan;

d) Cung cip thong tin xac thuc vé vu tai nan theo yéu cau cua co
quan cong an.

3. Nguoi lai xe khac khi di qua noi xay ra vu tai nan co6 trach nhi¢m cho
nguoi bi nan di cép ctru. Céc xe uu tién, xe cta dbi tuong dugc hudng quyén
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ru dai, mién trir ngoai giao khong bat budc phai thuc hién quy dinh tai khoan
nay.

4. Co quan cong an khi nhan duoc tin vé vu tai nan c6 trach nhiém
nhanh chong ctr ngudi t6i hién truong dé diéu tra vu tai nan, phdi hop véi co
quan quan ly duong bo va Uy ban nhan dan dia phuong bao dam giao thong
thong subt, an toan.

5. Uy ban nhan dan noi xay ra tai nan c6 trach nhiém kip thoi thong bdo
cho co quan cong an dén giai quyét vu tai nan; to chirc ctru chita, gitp d&
nguoi bi nan, bao vé€ hién trudong, bao v¢ tai san ctia nguoi bi nan; truong hop
c6 ngudi chét, sau khi co quan nha nude c6 tham quyén di hoan tit cic cong
viéc theo quy dinh cta phap ludt va dong ¥ cho chon cit, néu nguoi chét
khong ro tung tich, khong c6 than nhan hodc than nhan khong c6 kha nang
chén cét thi Uy ban nhan déan c6 trach nhiém t6 chtrc chén cét.

6. Cam céac hanh vi xam pham dén tinh mang, tai san cua nguoi bi nan
va nguoi gay tai nan.

CHUONG 11
KET CAU HA TANG GIAO THONG PUONG BO

Piéu 37. Két cAu ha ting giao thong duong bd va phan loai duong bd

1. Két cau ha tang giao thong duong bd gém cong trinh duong bo, bén
xe, bii db xe va hanh lang an toan dudng bo.

2. Mang luéi dudong bd gdm qubc 10, dudng tinh, duong huyén, dudng
xa, duong do thi va duong chuyén dung.

3. BPuong bo dugc dat tén hoac s6 hiéu va phan thanh céc cép duong.

4. Chinh phu quy dinh viéc phan loai, dat tén hoac s6 hiéu duong va
tiéu chuan k¥ thuat cua cac cap duong bo.

Pidu 38. Quy hoach két cdu ha tang giao thong dudng bd

1. Quy hoach két cdu ha ting giao thong dudng bd phai cin clr vao
chién luge, quy hoach phat trién kinh té - x3 hoi, qudc phong, an ninh va phuc
vu nhu cau di lai caa nhan dan.

2. Quy hoach két cAu ha tang giao thong dudng bd do thi 13 bd phan
quan trong ctia quy hoach phat trién do thi phai dong bd véi quy hoach cac
cong trinh ngdm va cong trinh k¥ thuat ha ting khac cua do thi.

Quy dat danh cho xdy dung két ciu ha tang giao théng dudng bd do thi
phai bao dam ty 16 thich hop, dap Gmg yéu cu phat trién lau dai cua giao thong
do thi.

3. Quy hoach két cdu ha tang giao thong dudng bd sau khi phé duyét
phai dugc cong bd rong rai dé nhan dan biét.
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Chinh phu quy dinh trinh ty, tha tuc 1ap, phé duyét va cong bd quy
hoach két cau ha tang giao thong dudng bo.

Piéu 39. Pham vi dit danh cho duong bo

1. Pham vi dat danh cho duong bd gdm dat ciia dudng bd va dat hanh
lang an toan dudng bd.

2. Trong pham vi dat danh cho dudng bo, nghiém cam xay dung cac
cong trinh khac, trir mot s6 cong trinh thiét yéu khong thé bd tri ngoai pham
vi do.

Trén dat hanh lang an toan duong bo dugc tam thoi st dung, khai thac
nhung khong dugc 1am anh hudéng dén an toan cong trinh va an toan giao
thong duong bo.

3. Chinh phii quy dinh cu thé pham vi d4t danh cho duong bo, viéc st
dung, khai thac dat hanh lang an toan dudng bd va viéc xay dung cac cong
trinh thiét yéu trong pham vi dat danh cho dudng bo.

Pidu 40. Bao dam yéu cau k¥ thuat va an toan giao thong cta cong
trinh duong bd

Cong trinh dudng bd xdy dung moi, nang cip va cai tao phai bao dam
tiéu chuan ky thuat va diéu kién an toan giao thong cho moi ddi tuong tham
gia giao thong, trong d6 c6 nguoi tan tat.

Cong trinh dudng bd phai duoc thim dinh vé an toan giao thong ngay
tir khi 14p du an, thiét ké, thi cong va ca trong qué trinh khai thac theo quy
dinh cua phap luat.

Piéu 41. Cong trinh bao hiéu duong bd

1. Cong trinh bao hiéu dudng bo gom:

a) Ben tin hi€u giao thong;

b) Bién bao hiéu;

c¢) Coc ti€u, rao chin hodc tuong bao v¢;

d) Vach ké duong;

d) Cot cay $0;

e) Cac bao hi¢u khac.

2. Pudng bo trude khi dua vao khai thac phai duoc lap dat day da cong
trinh bao hiéu dudng bo theo thiét ké dugc phé duyét.

Piéu 42. Thi cong cong trinh trén duong bo dang khai thac

1. Viéc thi cong cong trinh trén dudng bo dang khai thac chi duoc tién
hanh khi d3 co gidy phép cua co quan nha nudc c6 tham quyén.
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2. Trong qua trinh thi cong, don vi thi cong phai bd tri bao hiéu, rao
chin tam thdi va thuc hién céac bién phap bao dam giao thong an toan, thong
sudt.

3. Thi cong cac cong trinh trén duong do thi phai tuan thu cac quy dinh
tai khoan 1 va khoan 2 Piéu nay va cac quy dinh sau day:

a) Chi duoc dao duong dé sira chita cac cong trinh hoic xay dung moi
ham k¥ thuat ngang qua dudng nhung phai c6 ké hoach hang nam thdng nhat
trudc voi co quan quan Iy dudng do thi, trir truong hop o su ¢d dot xuat;

b) Phai c6 phuong an thi cong va thoi gian thi cong thich hop voi dac
diém timg dudng phd dé khong gay un tic giao thong;

¢) Khi thi cong xong phai hoan tra phan dudng theo nguyén trang; dbi
v6i cong trinh ngam phai 1ap ho so hoan cong va chuyén cho co quan quan ly
duong do thi.

Piéu 43. Quan Iy, bao tri duong bd

1. Buong bd dua vao khai thac phai dugc quan 1y, bao tri véi cac nodi
dung sau day:

a) Theo ddi tinh trang cong trinh duong bd; to chirc giao thong; kiém
tra, thanh tra viéc bao vé két ciu ha tﬁng giao thong duong bg;

b) Bao dudng thuong xuyén, stra chita dinh ky va stra chita dot xuat.

2. Trach nhiém t6 chirc quan 1y, bao tri dudng bd duoc quy dinh nhu
Sau.

a) Hé thong qudc 16 do BO Giao thong van tai chiu trach nhiém;

b) Hé théng dudng tinh, dudng do thi do Uy ban nhan dan cép tinh chiu
trach nhiém. Viéc quan 1y, bao tri hé thong duong huyén, duong xi do Uy ban
nhan dan cép tinh quy dinh;

¢) Puong chuyén dung, dudng dugc dau tu xay dung khong bang
ngudn von tir ngan sach nha nudce do cha dau tu to chirc quan 1y, bao tri.

Piéu 44. Ngudn tai chinh cho quan 1y, bao tri duong bd

1. Ngudn tai chinh bao dam cho viéc quan 1y, bao tri dudng bd bao
gom:

a) Ngan sach nha nudc cap;

b) Céc ngudn thu khac theo quy dinh cua phap luat.

2. Chinh pht quy dinh cu thé viéc quan 1y, sir dung ngudn tai chinh cho
quan ly, bao tri duong bo.

Pidu 45. Xay dung doan duong giao cit gitta dudng b voi dudng sit

Viéc xdy dung doan duong giao cit giita duong b v6i dudng sit phai
dugc co quan nha nudc c¢6 thim quyén cho phép; c6 thiét ké bao dam tiéu chudn
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k¥ thuét va diéu kién an toan giao thong dugc co quan nha nudc c6 tham quyén
phé duyét.

Piéu 46. Bén xe, bii dd xe, noi d6 xe

1. Bén xe, bai dd xe phai xay dung theo quy hoach di dugc co quan
nha nude c6 thim quyén phé duyét va phai bao dam tiéu chuan k¥ thuat theo
quy dinh ctia B truong B Giao thong van tai.

2. Trong do6 thi, viéc xay dung tru s¢ co quan, truong hoc, bénh vi¢n,
trung tdm dich vu thuong mai, vin hod va khu dan cu phai c6 noi dd xe phu
hop véi quy mo cua cong trinh.

Pidu 47. Bao vé két cAu ha tang giao thong duong bd

1. Pham vi bao vé két c4u ha ting giao thong duong bd gom dat cua
duong bd, hanh lang an toan dudng bo, phén trén khong, phﬁn dudi mat dat,
phan dudi mit nudce o lién quan dén an toan cong trinh va an toan giao thong
dudng bd.

2. Co quan, td chirc, c4 nhan co trach nhiém béao vé két ciu ha tﬁng giao
thong duong bg; tham gia irng ctru bao v¢ cong trinh duong bo.

3. Nguoi nao phat hién cong trinh duong bd bi hu hong hodc bi xam
hai, hanh lang an toan bi l4n chiém phai kip thoi bao cho chinh quyén dia
phuong, co quan quan Iy duong bd hodc co quan cong an noi gan nhét dé xir
ly; trong trudng hop can thiét c¢6 bién phap bao hiéu ngay cho ngudi tham gia
giao thong biét.

4. Khi nhan dugc tin bao, cac co quan c6 trach nhiém phai nhanh chong
thue hién cac bién phap khic phuc dé bao dam giao thong théng sudt, an toan.

CHUONG 18Y
PHUONG TIEN THAM GIA GIAO THONG PUONG BO

Piéu 48. Piéu kién tham gia giao thong cia xe co gidi

1. Xe 6 to dng kiéu loai dugc phép tham gia giao thong phai bao dam
cac tiéu chuan chét luong, an toan k¥ thuat va bao vé méi truong sau day:

a) C6 du hé thong ham c6 hiéu luc;

b) C6 hé thdng chuyén hudng cé hiéu luc;

c) Tay lai ciia xe 0 t6 & bén trai cua xe;

d) C6 du dén chiéu sang gan va xa, dén soi bién sd, dén bao him, dén
tin hiéu;

d) C6 banh 16p dung kich ¢& va dung tiéu chuan k¥ thuat cua ting loai
Xe;

e) Bao dam tdm nhin cho ngudi diéu khién;
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g) Kinh chan gi6, kinh ctra phai 1a loai kinh an toan;

h) C6 coi v6i 4m lugng dung tiéu chuén;

1) C6 du bd phan giam thanh, giam khoi;

k) Cac két cdu phai ¢ d6 bén va bao dam tinh nang van hanh on dinh.

2. Xe md to hai banh, xe mé to ba banh, xe gan may ding kiéu loai
dugc phép tham gia giao thong phai bao dam cac tiéu chuan chét luong, an
toan k¥ thuat va bao vé moi trudng quy dinh tai cac diéma, b, d, d, e, h,ivak
khoan 1 Diéu nay.

3. Xe co gidi phai co ding ky va gan bién s6 do co quan nha nudc co
tham quyén cap.

4. Chinh phii quy dinh nién han sir dung d6i v6i cac loai xe 6 to kinh
doanh vén tai.

5. Bo truong Bo giao thong van tai quy dinh kiéu loai, tiéu chuan chét
luong, an toan k¥ thuat cua cac loai xe co gidi dugc phép tham gia giao
thong, trir xe co gidi cua quin doi, cong an s dung vao muc dich quéc
phong, an ninh,

Pidu 49. Cap, thu hoi ding ky va bién sb xe co gidi

1. Xe co gidi c6 ngudn gbe hop phap, bao dam tiéu chuin chat luong,
an toan ky thuat theo quy dinh cta Luat nay dugc co quan nha nudc c6 tham
quyén cap ding ky va bién sd.

2. Bo truong Bo Cong an quy dinh va to chire cip dang ky, bién sé cac
loai xe co gidi; Bo truong Bo Qubc phong quy dinh va t6 chire cip dang ky,
bién sb céc loai xe co g161 cua quan doi st dung vao muc dich quéc phong.

3. Chinh phu quy dinh cu thé viéc thu hdi dang ky va bién s cac loai
Xe co giol.

Piéu 50. Bao dam tiéu chuén chat lugng, an toan k¥ thuat va bao v¢
moi truong cua xe co gioil tham gia giao thong duong bo

1. Viéc san xuét, lép rap, cai tao, stra chira, bao dudng va nhap khau xe
co gidi tham gia giao thong dudng bd phai tuan theo cac quy dinh vé tiéu
chuan chét lugng, an toan k¥ thuat va bao vé moi truong.

CAm cai tao cac xe 6 to khac thanh xe 6 t6 ché khach.

2. Chu phuong tién khong dugc tu thay doi két cau, té)ng thanh, hé
thdng ciia xe khong dung voi thiét ké ctia nha ché tao hodc thiét ké cai tao da
dugc co quan c6 thim quyén phé duyét.

3. Xe 6 to tham gia giao thong duong bd phai dugc kiém tra dinh ky vé
an toan k¥ thuat va tiéu chuan bao vé moi truong (sau day goi 1a kiém dinh).

4. Nguoi dung dau co quan kiém dinh va nguoi truc tiép thuc hién viéc
kiém dinh phai chiu trach nhiém vé viéc x4c nhan két qua kiém dinh.
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5. Chu phuong tién, nguoi 1ai xe 6 t6 chiu trdch nhi€ém duy tri tinh trang
ky thuat ciia phwong tién theo tiéu chuan quy dinh khi tham gia giao thong
duong bo giira hai ky kiém dinh.

6. Bo truong Bo giao thong vén tai quy dinh va t6 chuc viée kiém tra
chét lugng, an toan ky thuat va kiém dinh céc loai xe co gidi; Bo truong Bo
Quéc phong, Bo truong Bo Cong an quy dinh va t6 chire kiém dinh cac loai
Xe co gioi cua quan doi, cong an sur dung vao muc dich quéc phong, an ninh.

Piéu 51. Piéu kién tham gia giao thong cta xe thd so

Khi tham gia giao thong, cac loai xe thd so phai bao dam diéu kién an
toan giao thong duong bo.

Can clr vao nghi quyét cuia Hoi dong nhan dan cép tinh vé yéu ciu bao
dam trat tu, an toan giao théng cua dia phuong, Uy ban nhan dan cap tinh quy
dinh cu thé diéu kién an toan, pham vi hoat dong, dang ky va cip bién sb cac
loai xe thd so cua dia phuong minh.

Pidu 52. Piéu kién tham gia giao thong ctia xe may chuyén dung

1. Bao dam céc tiéu chuan chat luong, an toan k¥ thuét va tiéu chuin
bao v¢ moi truong sau day:

a) C6 du hé thong ham c6 hiéu luc;

b) C6 hé thdng chuyén hudng cé hiéu luc;

¢) C6 dén chiéu sang;

d) Bao dam tdm nhin cho nguoi diéu khién;

d) Cac bo phan chuyén dung phai lip dit dung vi tri, chic chin, bao
dam an toan khi di chuyén;

e) Co bd phan giam thanh, gidam khoi.

2. C6 dang ky va gan bién sd do co quan nha nude c6 thim quyén cap.

3. Hoat dong trong pham vi quy dinh, bdo ddm an toan cho nguoi,
phuong tién va cong trinh duong bo khi di chuyén.

4. Viéc san xuét, lrflp rap, cai tao, sta chita va nhap khau céc loai xe
may chuyén dung phai tuan theo cac quy dinh vé tiéu chuan chat luong, an
toan ky thuat va tiéu chuan bao vé mai truong.

5. Chii phuong tién va ngudi diéu khién xe may chuyén dung chiu trach
nhiém duy tri tinh trang an toan k¥ thuat va kiém dinh theo quy dinh d6i véi
xe may chuyén dung khi tham gia giao thong duong bo.

6. BO trudng BO Giao thong van tai quy dinh cu thé tiéu chuén an toan
ky thuat, cdp ding ky, bién sb; quy dinh danh muc cac loai xe may chuyén
dung phai kiém dinh va td chirc viéc kiém dinh; Bo truéng Bo Quéc phong,
B truong Bo Cong an quy dinh va to chire viée cip dang ky, bién sé va kiém
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dinh céc loai xe may chuyén dung cua quan doi, cong an st dung vao muc
dich qudc phong, an ninh.

CHUONG vV
NGUOI PIEU KHIEN PHUONG TIEN THAM GIA
GIAO THONG PUONG BO

Piéu 53. Piéu kién ciia ngudi lai xe co gidi tham gia giao thong

1. Nguoi lai xe tham gia giao thong phai c6 gidy phép lai xe phu hop
v6i loai xe dugc phép didu khién do co quan nha nudc co tham quyén cap.

2. Nguoi 141 xe phai bao dam do tudi, strc khoé theo quy dinh cua Luat
nay.

3. Nguot tap lai xe 6 to khi tham gia giao thong phai thuc hanh trén xe
tap lai va co6 gido vién bao tro tay lai.

Pidu 54. Gidy phép lai xe

1. Can ct vao kiéu loai, cong suit dong co, tai trong va cong dung cua
xe co gidi, gidy phép lai xe dugc phan thanh gidy phép 1ai xe khong thoi han
va gidy phép lai xe c6 thoi han.

2. Giay phép 1ai xe khong thoi han gdm céc hang:

a) Hang A1 cap cho nguoi 14i xe mo t6 hai banh c6 dung tich xi lanh tir
50 cm® dén dudi 175 cm®;

b) Hang A2 cap cho ngudi 1ai xe mo to hai banh c6 dung tich xi lanh tir
175 cm® trd 1én va cac loai xe quy dinh cho gidy phép hang Al;

¢) Hang A3 cdp cho ngudi lai xe mo to ba banh, cac loai xe quy dinh
cho gidy phép hang A1 va cic xe tuong tu.

3. Gidy phép lai xe c6 thoi han gdm cac hang:

a) Hang A4 cip cho ngudi 1ai may kéo c6 trong tai dén 1000 kg;

b) Hang B1 cip cho ngudi l4i xe 6 t6 chd nguoi dén 9 chd ngdi, xe 6 t6
tai, may kéo co6 trong tai dudi 3500 kg;

¢) Hang B2 cap cho ngudi 1ai xe chuyén nghiép, 1ai cac xe 6 t6 chd
nguoi dén 9 chd ngdi, xe 6 t6 tai, may kéo co trong tai dudi 3500 kg;

d) Hang C cdp cho nguoi 1ai cic xe 6 tO tai, may kéo cé trong tai tir
3500 kg tro 1én va cac loai xe quy dinh cho céc gidy phép hang B1, B2;

d) Hang D cép cho ngudi lai xe 6 t6 chd ngudi tir 10 dén 30 chd ngdi
va cac loai xe quy dinh cho céc gidy phép hang B1, B2, C;

e) Hang E céap cho ngudi 1ai xe 6 t6 chd ngudi trén 30 chd ngdi va cac
loai xe quy dinh cho cac gidy phép hang B1, B2, C, D;

182



g) Gidy phép lai xe hang FB2, FC, FD, FE cip cho ngudi 1ai xe da co
gidy phép 1ai xe hang B2, C, D, E dé 1ai cac loai xe quy dinh cho cac gidy
phép hang nay khi kéo ro modec.

4. Giay phép lai xe c6 gia tri sir dung trong pham vi ca nudc.

5. Gidy phép lai xe bi thu hdi c6 thoi han hodc thu hdi vinh vién theo
quy dinh cia Chinh phu.

Pidu 55. Tudi va strc khoé ciia nguoi lai xe

1. D6 tudi ciia ngudi lai xe quy dinh nhu sau :

a) Nguoi da 16 tudi tré 1én duge lai xe gan may c6 dung tich xi lanh
dudi 50 em’;

b) Nguoi di 18 tudi tré 1én duoc 1ai xe mod t6 hai banh, xe mo to ba
banh c6 dung tich xi lanh tr 50 cm?® tré 16n va céc loai xe ¢6 két cau tuong tu;
xe 0 t6 tai, may kéo co trong tai dudi 3500 kg; xe 6 to chd ngudi dén 9 chd
ngdi;

¢) Nguoi du 21 tudi tré 1én duoc 1ai xe 6 to tai, may kéo co trong tai tir
3500kg tro 18n; taxi khach; xe 6 to chd ngudi tir 10 dén 30 chd ngdi;

d) Nguoi di1 25 tudi tré 1én duoc 14i xe 6 t6 chd ngudi trén 30 chd ngdi;

d) Tudi tdi da cua ngudi 1ai xe 6 to chd ngudi trén 30 chd ngdi 1a 50
tudi doi véi nit va 55 tudi d6i véi nam.

2. Nguoi lai xe phai ¢6 stic khoé phu hop véi loai xe, cong dung cua xe.
Bo truong Bo Giao thong van tai théng nhit vai Bo truong Bo y té quy dinh
cu thé vé tiéu chuan strc khoé cua nguoi 1ai xe va quy dinh viéc kham stc
khoé dinh ky d6i véi nguoi l4i xe 6 t0.

Pidu 56. Dao tao i xe, sat hach dé cap gidy phép lai xe

1. Co s¢ dao tao 141 xe phai thuc hién ding nd1 dung va chuong trinh
quy dinh cho timg loai, hang gidy phép 14i xe.

2. Ngudi ¢6 nhu cau duoc cip gidy phép 1ai xe hang B2, C, D, E va cac
gidy phép lai xe hang F phai duoc dao tao tap trung tai co sé ddo tao.

3. Viéc dao tao dé nang hang gidy phép lai xe thuc hién cho nhiing
truong hop sau day:

a) Nang hang gidy phép lai xe tir hang B1 1én hang B2;

b) Nang hang gidy phép lai xe tir hang B2 1én hang C hoic 1én hang D;

¢) Nang hang gidy phép l4i xe tir hang C 1én hang D hodc 16n hang E;

d) Nang hang giay phép 1ai xe tir hang D 1én hang E;

d) Nang hang gidy phép lai xe tir cac hang B2, C, D, E 1én cac hang
gidy phép li cac xe tuong tng c6 kéo ro modc.
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4. Ngudi ¢6 nhu cau duoc dao tao nang hang gidy phép 1ai xe ngoai
viéc phai bao dam diéu kién quy dinh tai khoan 3 Piéu nay con phai c6 du
thoi gian va sb cdy so lai xe an toan quy dinh cho timg hang gidy phép lai xe.

5. Viéc dao tao 1ai xe 6 t6 chd nguoi tir 10 chd ngdi tré 1én va lai xe
kéo ro modc chi dugc thuc hién bang hinh thirc dao tao ning hang véi cac
diéu kién quy dinh tai khoan 3 va khoan 4 Diéu nay.

6. Co so dao tao lai xe phai co6 du diéu kién vé 16p hoc, san tap lai, xe
tap 1ai, doi ngii gido vién, gido trinh, gido an va phai duoc cap phép theo quy
dinh.

7. Viéc sat hach dé cap gidy phép lai xe 6 t6 phai thuc hién tai cac trung
tdm sat hach 1ai xe. Céc trung tdm sat hach lai xe phai dugc xay dung theo
quy hoach, c6 du co s& vat chat - ky thuat dap ung yéu cau sat hach lai xe
theo quy dinh.

8. Nguoi sat hach 141 xe phai co thé sat hach vién theo quy dinh va phai
chiu trach nhiém vé két qua sat hach cia minh.

9. Nguoi da qua dao tao va dat két qua ky sat hach duogc cép gidy phép
1ai xe ding hang d3 tring tuyén.

Truong hop gidy phép lai xe c6 thoi han, trude khi hét thoi han st dung
nguoi 14i xe phai kham strc khoé va lam cac thu tuc theo quy dinh dé duoc d6i
gidy phép lai xe.

10. B truong Bo Giao thong van tai quy dinh cu thé vé nodi dung,
chuong trinh dao tao; sat hach va cap, d6i gidy phép lai xe; Bo truong Bo
Quéc phong, Bo trudng Bo Cong an quy dinh viée td chic ddo tao; sat hach
va cap, doi gidy phép lai xe cho luc luong quan doi, cong an 1am nhiém vu
qudc phong, an ninh.

Pidu 57. Diéu kién cua ngudi didu khién xe may chuyén dung tham
gia giao théng

1. Phai c6 chung chi bdi dudng kién thirc vé phap luat giao thong
duong bo, c¢6 bang hodc chimg chi diéu khién xe may chuyén dung do co s
dao tao nguoi diéu khién xe may chuyén dung cép.

2. C6 d6 tudi va sire khoé pht hop véi nganh nghé lao dong.

Pidu 58. Diéu kién cua nguoi didu khién xe thé so tham gia giao
thong

1. Hiéu biét quy tic giao thong duong bo.

2. C6 stc khoé bao dam diéu khién xe an toan.
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CHUONG VI
VAN TAI PUONG BO

Piéu 59. Hoat dong van tai duong bo

Hoat dong van tai khach, van tai hang bﬁng duong b 1a hoat dong cod
diéu kién theo quy dinh cua phap luat va phai duoc quan 1y chat ché dé bao
dam trat ty, an toan giao thong duong bo.

Piéu 60. Thoi gian 1am viéc ctia 1ai xe 0 t0
Trong mot ngay, thoi gian lam viéc cua lai xe khong duoc qua 10 gio
va khong duoc 14i xe lién tuc qué 4 gio.

Piéu 61. Van chuyén khach bang xe 6 to

1. Xe 6 t6 van chuyén khach cong cong phai chay theo tuyén nhat dinh
do B9 truong B Giao thong van tai quy dinh.

2. Chua phuong tién phai chp hanh cac quy dinh sau déy:

a) Cac quy dinh vé van chuyén khach;

b) Thuc hién dung lich trinh, hanh trinh van tai da dugc co quan nha
nuéc c6 tham quyén phé duyét;

¢) Khong duoc giao xe cho nguoi khong du diéu kién dé 1ai xe.

3. Nguoi lai xe 6 t6 khach ngoai viéc thyc hién cac quy dinh tai khoan
2 Piéu ndy con phai chap hanh cac quy dinh sau day:

a) Kiém tra bao dam an toan cia xe trude khi xuat bén;

b) Hudng dan khach ngdi dung noi quy dinh;

¢) Kiém tra viéc sip xép, chang budc hanh 1y, hang hoa bao dam an
toan;

d) Co bi¢n phap bdo v¢ tai san cua khach di xe, gitr trat tu trong xe;

d) Phai dong cira 1én xudng cla xe trude va trong khi xe chay;

e) Bon khach, trd khach dung noi quy dinh;

g) Cam van chuyén hang trai phap luat;

h) Cam ché nguoi trén mui va dé ngudi du bam bén ngoai thanh xe;

i) Cam cho hang nguy hiém, hang c6 mui héi thdi, siic vat dang bi dich
bénh hoic hang c6 anh huong dén sitc khoé cuia khach;

k) Cam ché khach, hanh 1y, hang vuot qua trong tai thiét ké cua xe;

1) CAm dé hang trong khoang cho khach.

4. Khach di xe phai chip hanh cac quy dinh sau déy:

a) Thyc hién dung huéng dan cua 1ai xe vé chap hanh cac quy dinh bao
dam an toan giao thong;

b) C4m mang theo hang bi cAm van chuyén.
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Piéu 62. T6 chirc, hoat dong cua bén xe 6 t6 khach

1. Ban quan 1y bén xe 6 t6 khach ¢ cac nhiém vy sau day :

a) T chirc ban vé cho khach, sip xép cho 6 t6 khach vao bén dé don
khach, tra khach bao dam trat tu, an toan;

b) Kiém tra viéc chdp hanh cic quy dinh vé van tai khach bang dudng
bd trong bén xe;

C) T6 chite cac dich vu kiém tra, bao dudng, sura chira hé théng an toan
ctia xe va cac dich vu khac dé phuc vu khach bdo dam trat ty, an toan trong
bén va an toan giao thong.

2. Bo trudéng B Giao thong van tai quy dinh cu thé vé td chc, quan ly
hoat dong cua bén xe 6 to khach.

Pidu 63. Van chuyén hang bang xe 6 to

1. Viéc van chuyén hang bang xe 6 to phai chap hanh cac quy dinh sau
day:

a) Hang véan chuyén trén xe phai dugc xép dit gon gang va phai duoc
chang budc chic chén;

b) Khi van chuyén hang ro1 phai ¢c6 mui, bat che day khong dugc dé roi
vali.

2. Cam cac hanh vi sau day:

a) Cho hang vuot qua trong tai thiét ké va qua kich thudce gii han cho
phép cua xe;

b) Cho nguoi trong thung xe;

¢) Van chuyén hang trai phap lut.

3. Quy dinh tai diém b khoan 2 Piéu nay khong ap dung ddi véi cac
truong hop sau day:

a) Xe cho nguoi di lam nhiém vu phong, chéng thién tai hoac thuc hién
nhiém vu khéan cép; xe ché can bo, chién si cua luc lugng vii trang di lam
nhiém vy; xe chd nguoi bi nan di cép cuu;

b) Xe chd cong nhan duy tu, bao dudng duong bo; xe tap lai chd nguon
di thyc hanh 1ai xe; xe chd nguoi di diu hanh theo doan va mot sé trudng
hop dédc bi¢t khac do Chinh phu quy dinh.

Pidu 64. Van chuyén hang siéu truong, siéu trong

1. Hang si€u truong, si€u trong la hang co6 kich thudc hodc trong lugng
thuc té ciia mdi kién hang vuot qua giéi han quy dinh cho phép nhung khong
thé thao roi ra duoc.

2. Viéc van chuyén hang siéu trudng, siéu trong phai sir dung xe van tai
pht hop véi loai hang va phai ¢6 gidy phép sir dung dudng bo do co quan nha
nudc cd tham quyén cap.
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3. Xe van chuyén hang siéu truong, siéu trong phai chay véi toc do quy
dinh trong gidy phép va phai co bao hiéu kich thudc ciia hang, truong hop can
thiét phai bd tri nguoi chi din giao théng dé bao dam an toan giao thong.

4. Bo truong BO Giao thong van tai quy dinh cu thé viéc van chuyén
hang si€u truong, si€u trong.

Piéu 65. Van chuyén hang nguy hiém

1. Xe van chuyén hang nguy hiém phai c6 gidy phép do co quan nha
nuéc cd tham quyén cap.

2. Xe van chuyén hang nguy hiém khéng duoc dimg, d6 ¢ noi dong
ngudi, nhiing noi dé xay ra nguy hiém.

3. Chinh phii quy dinh danh muc hang nguy hiém, viéc van chuyén
hang nguy hiém va tham quyén cap gidy phép van chuyén hang nguy hiém.

Piéu 66. Hoat dong van tai duong bd trong do thi

1. Xe buyt phai chay dung tuyén, dang lich trinh va dimg, d6 ding noi
quy dinh.

2. Nguoi lai xe taxi khach, xe taxi tai don, tra khach, hang theo thoa
thuan giita khach, chi hang va nguoi lai xe nhung phai chip hanh cac quy
dinh vé bao dam an toan giao thong.

3. Xe v¢ sinh cong cong, xe 0 to chd phé thai, vat li¢u ro1 phai dugce che
phu kin khong dé roi vii trén duong phd va xe ché hang khac phai hoat dong
theo dung tuyén, pham vi va thoi gian quy dinh ddi véi timg loai xe.

4. Uy ban nhan dan cip tinh quy dinh cu thé vé hoat dong van tai
duong bo trong do thi.

Pidu 67. Van chuyén khach, hang bang xe tho so, xe gin mdy, xe md
t6 hai banh, xe mé t6 ba banh va cac loai xe twong tu

Viéc st dung xe tho so, xe gén may, xe moO t0 hai banh, xe mo6 t6 ba
banh va cac loai xe tuong tu dé van chuyén khach, hang phai theo dung quy
dinh vé trat tw, an toan giao thong.

Cin ctr hudng dan ctia Bo truong B Giao thong van tai, Uy ban nhan
dan cép tinh quy dinh cu thé viéc thyc hién DPiéu nay.

CHUONG VII
QUAN LY NHA NUGC VE GIAO THONG PUONG BO

Pidu 68. Noi dung quan 1y nha nude vé giao thong duong bo
1. Xay dung chién luoc, quy hoach, ké hoach va chinh sach dau tu phat
trién giao thong dudng bo; xay dung va chi dao thuc hién chuong trinh qubc
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gia vé& an toan giao théng va cac bién phap bao dam giao thong dudng bo
thong sudt, an toan.

2. Ban hanh va t6 chuc thuc hién cac van ban phap luat vé giao thong
dudng bd.

3. Tuy@n truyén, pho bién, gido duc phap luat vé giao thong duong bd.

4. T chirc, quan 1y, bao tri, bao vé két cau ha tang giao thong dudng
bo.

5. Pang ky, cap, thu hoi bién sd phuong tién giao thong duong bo; cap,
thu hoi giéy chung nhéan chat lugng, an toan ky thuat va bao v¢ moi truong
cua phuong tién giao thong duong bo.

6. Quan ly dao tao, sat hach lai xe; cép, dbi, thu hdi giéy phép lai xe.

7. Tb chirc, nghién ciru, img dung khoa hoc va cong nghé vé giao thong
duong bo; dao tao can bd va cong nhan k¥ thuat giao thong duong bo.

8. Thanh tra, kiém tra, giai quyét khiéu nai, t6 cdo; xtr Iy vi pham phap
luat vé giao thong duong bd.

9. Hop tac qudc té vé giao thong duong bo.

Piéu 69. Trach nhiém quan Iy nha nudc vé giao thong dudng bd

1. Chinh phu théng nhét quan 1y nha nudc vé giao thong duong bo.

2. BO Giao thong van tai chiu trach nhiém truéc Chinh phu thuc hién
quan 1y nha nudc vé giao thong duong bo.

3. Bo Cong an thuc hién cac nhi€ém vu quan ly nha nudc vé giao thong
duong bd theo quy dinh cua Luét ndy va phap luat co lién quan; phdi hop véi
Bd Giao thong van tai thuc hién cac bién phap bdo dam trat ty, an toan giao
thong.

Bo Cong an, BO Giao thong van tai c6 trach nhi¢m phéi hop trong viéc
cung cap sb liéu dang ky phuong tién giao thong duong b, dir liéu vé tai nan
giao thong va cap, doi, thu hdi gidy phép 1ai xe.

4. Bo Qudc phong thuc hién cac nhiém vu quan 1y nha nuéc vé giao
thong duong bo theo quy dinh ctia Luét nay va phap luat co lién quan.

5. Cac b0, co quan ngang bd, co quan thuoc Chinh phu trong pham vi
nhiém vu, quyén han ctia minh c6 trdch nhiém phéi hop véi BO Giao thong
van tai thuc hién quan Iy nha nude vé giao théng dudng bo.

6. Uy ban nhan din cac cip trong pham vi nhiém vu, quyén han cua
minh t6 chirc thyc hién quan 1y nha nude vé giao thong duong bo va cé trach
nhiém t6 chac thyc hién cac bién phap bido dam trat tu, an toan giao thong
duong bo, bao vé két cdu ha tang giao thong dudng bo trong pham vi dia
phuong.
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Piéu 70. Thanh tra giao thong duong bo

1. Thanh tra giao thong duong bo 1a thanh tra chuyén nganh.

2. Thanh tra giao thong duong bd c6 cac nhiém vu sau day:

a) Thanh tra viéc chdp hanh cac quy dinh cta phéap luat vé bao vé két
ciu ha ting giao thong dudng bo, bao dam tiéu chuan k¥ thuat cta cong trinh
duong bo va phuong tién tham gia giao thong tai cac diém giao thong tinh;

b) Thanh tra viéc dao tao, sat hach, cap, ddi, thu hdi gidy phép 1ai xe co
gidi duong bd. Viéc thanh tra dao tao, sat hach lai xe cta luc lugng quan doi,
cong an do Bo truong Bo Qudc phong, Bo truong Bo Cong an quy dinh;

¢) Thanh tra viéc chap hanh quy dinh cta phap luat vé hoat dong van
tai tai cac diém giao thong tinh.

3. Thanh tra giao thong dudng bd c¢d cac quyén han sau day:

a) Yéu cau co quan, to chtrc, ca nhan c6 lién quan cung cép tai liéu va
tra 101 nhiing van dé can thiét cho viéc thanh tra;

b) Lap bién ban va kién nghi bién phéap giai quyét;

c) Xt phat hanh chinh theo quy dinh ctua phép luat.

4. PBoan thanh tra, thanh tra vién phai chiu trach nhi€m truéc phéap luat
vé cac quyét dinh ctia minh.

5. Chinh phu quy dinh cu thé vé t6 chirc va hoat dong ctia Thanh tra
giao thong duong bo.

Piéu 71. Quyén va nghia vu cua dbi tuong thanh tra

1. Béi twong thanh tra c6 cic quyén sau day:

a) Yéu cau doan thanh tra xuét trinh quyét dinh thanh tra, thanh tra vién
xuét trinh thé thanh tra vién va thuc hién dang phap luat vé thanh tra;

b) Khiéu nai, t6 cao, khoi kién v6i co quan nha nude c6 tham quyén vé
quyét dinh thanh tra, hanh vi cua thanh tra vién va két luan thanh tra khi thay
c6 can cu cho la khong dung phap luat;

¢) Yéu cau bdi thudng thiét hai do cac bién phap xu 1y khong dung
phép luat ciia doan thanh tra hoac thanh tra vién gay ra.

2. Boi tuong thanh tra c6 nghia vu thuc hién yéu cau cua doan thanh
tra, thanh tra vién; tao diéu kién dé thanh tra thuc hién nhiém vu; chép hanh
cac quyét dinh xr Iy ctia doan thanh tra, thanh tra vién theo quy dinh cta phap
luat.

Pidu 72. Tun tra, kiém soat ctia canh sat giao thong dudng bo

Céanh sat giao thong duong bo thuc hién viéc tuan tra, kiém soat dé
kiém soat ngudi va phuong tién tham gia giao thong duong bo; xt 1y cac vi
pham luat giao thong duong bo d6i véi ngudi va phuong tién tham gia giao
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thong dudng bd va chiu trach nhiém trudc phap luat vé cac quyét dinh cua
minh.

B truong Bo Cong an quy dinh cu thé nhiém vy, quyén han vé tuan
tra, kiém sodt cua canh sat giao théng dudng bo.

Piéu 73. Quyén khiéu nai, td céo, khoi kién

1. Co quan, t6 chirc, ca nhan c6 quyén khiéu nai, khoi kién vé quyét
dinh hoac bi¢n phap xir Iy cia doan thanh tra, thanh tra vién, canh sat giao
thong theo quy dinh cua phép luat.

2. Ca nhan c6 quyén tb cdo v6i co quan nha nude ¢ thim quyén nhiing
hanh vi vi pham phép luét vé giao thong dudng bo.

3. Co quan nhan duoc khiéu nai, t6 cdo, khoi kién c6 trach nhiém xem
xét va giai quyét kip thoi theo quy dinh ciia phép luat.

CHUONG VIII
KHEN THUONG, XU LY VI PHAM

Piéu 74. Khen thuong
Co quan, td chirc, ca nhan c6 thanh tich trong viéc thyc hién Luat giao
thong duong bo thi duoc khen thudéng theo quy dinh cua phap luat.

Piéu 75. Xir 1y vi pham

1. Nguoi nao c6 hanh vi vi pham quy dinh cta Luat nay thi tuy theo
tinh chat, muc do vi pham va hau qua xdy ra ma bi xir phat hanh chinh hodc b1
truy ctru trach nhiém hinh su; néu gay thiét hai thi phai bdi thuong theo quy
dinh cua phap luat.

2. Nguoi nao loi dung chirc vu quyén han trong hoat dong giao théng
duong b dé gy phién ha, sach nhidu, nhan hdi 16 hoic khong thuc hién day
du chirc trach gy mét an toan giao thong duong bo thi tuy theo tinh chat,
murc d0 vi pham ma bi xtr 1y ky luat hodc bi truy ctru trach nhiém hinh sy; néu
gay thiét hai thi phai bdi thudong theo quy dinh cta phap luat.

CHUONG IX
PIEU KHOAN THI HANH

Piéu 76. Hiéu lyc thi hanh

Luat ndy c6 hiéu lyc thi hanh ké tir ngay 01 thang 01 nam 2002.
Céc quy dinh trudc day trai voi Luat nay déu bai bo.
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Piéu 77. Huéng dan thi hanh
Chinh pht quy dinh chi tiét va hudng dan thi hanh Luét nay.

Ludt nay da duoc Quéc hoi nudc Cong hoa xda hoi chu nghia Viét Nam
khéa X, ky hop thir 9 thong qua ngay 29 thang 6 nam 2001.

LUAT
HANG KHONG DAN DUNG VIET NAM

CHUONG I
NHUNG QUY DINH CHUNG

MUC 1
MUC PiCH, PHAM VI VA BOI TUQONG

Pieu 1

1- Luat nay quy dinh nhitng quan hé phap 1y lién quan t&1 hoat dong
hang khong dan dung nham bao dam an toan hang khong, khai thac c¢6 hiéu
qua cac tiém ning vé hang khong, gop phan thic dy phat trién kinh té, mo
rong giao luu va hop tac qudc té.

Hoat dong hang khong dan dung noi tai Luét nay bao gdm nhimg hoat
dong nham st dung tau bay vao muc dich van chuyén hanh khach, hanh 1y,
hang ho4, buu kién, buu phém va phuc vu céac hoat dong kinh té khac, phuc
vu nghién ctru khoa hoc, hoat dong van hoa, thé thao, y té, tim kiém - ctru
nguy va cac hoat dong dan dung khac.

2- Pdi voi nhitng quan hé phap 1y lién quan t&i hoat dong hang khong
dan dung ma Luat nay khong quy dinh, thi 4p dung cac quy dinh phap luat
tuong ing khac cua Vi¢t Nam.

Diéu 2

T chuc, ca nhan thudc moi thanh phan kinh t& dugc phép hoat dong
kinh doanh hang khéng déu binh ding truéc phap luat. Nha nudc khuyén
khich t6 chue, ca nhan nudc ngoai, ngudi Viét Nam dinh cu & nude ngoai hop
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tac, dau tu trong linh vuc hang khong dan dung tai Viét Nam trén co sé ton
trong doc 1ap, chii quyén va phap luat cia Viét Nam.

Diéu 3

1- Luat nay duoc ap dung d6i voi:

a) Hoat dong hang khong dan dung Viét Nam trong lanh tho Viét Nam;

b) Hoat dong hang khéng dan dung Viét Nam ngoai lanh thd Viét Nam,
néu phép luat ctia nude so tai khong quy dinh khac;

c) Hoat dong hang khong dan dung nudc ngoai tai Viét Nam trong cac
truong hop duoc Luat nay quy dinh.

2- Luat nay khong ap dung dbi vé6i tau bay cua cac luc luong vii trang,
hai quan va cic tiu bay khac chuyén dung cho muc dich cong vu Nha nudc
do Hoi ddng bo trudong quy dinh, sau ddy goi 1a tu bay cong vu Nha nudc,
troe truong hop dung vao muc dich dan dung hoac nhiing truong hop khac
dugc Luat nay quy dinh.

Dicu 4

1- Néu diéu wéc qudc té ma Viét Nam ky két hodc tham gia co quy
dinh khéac v6i Luat nay, thi ap dung diéu udc quoc té.

2- T6 chirc, ca nhan Viét Nam c6 thé thoa thuén véi td chic, ca nhan
nudc ngoai viéc ap dung phap ludt ctia nude ngoai khi ky két hop dong van
chuyén, dich vu hang khong voi diéu kién khong vi pham diéu cAm cua phap
luat va phong tuc, tap quan Vi¢t Nam.

3- Phap luat ctia nudc ngoai c6 thé duge ap dung tai Viét Nam dé giai
quyét tranh chap phat sinh trong hoat dong hang khong dan dung trong céc
truong hop do phap luat Viét Nam quy dinh hodc c6 thoa thuan trong hop
déng, néu khong trai véi trat ty va lgi ich cong cong cua Viét Nam.

DPieu 5

1- Phép luét ctia quéc gia noi ding ky tau bay dugc ap dung dé diéu
chinh quan hé phat sinh trong tiu bay dang bay.

2- Trong trudng hop co xung dot phap luat, thi ap dung cac nguyén tic
sau day:

a) Cac quyén vé so hitu tu bay dugc xac dinh theo phap luat ciia quic
gia noi dang ky tau bay;

b) Hinh thirc hop déng chuyén nhuong quyén so hitu tu bay dugc xac
dinh theo phap luat ciia qudc gia noi ky két hop dong;

¢) Viéc tra cong ctiru ho duogc giai quyét theo phap luat ciia quéc gia noi
dang ky tau bay duoc ctru ho;
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d) Tranh chap phat sinh do tau bay va cham hodc giy can tré cho nhau
hodc do tau bay dang bay gy thiét hai cho nguoi thir ba & mit dat duoc giai
quyét theo phép luat ciia qudc gia noi xay ra tai nan.

MUC 2
QUAN LY NHA NUOC VE HANG KHONG DAN DUNG

Diéu 6

1- Quan 1y Nha nudc vé hang khong dan dung bao gom:

a) Lap quy hoach, ké hoach phat trién nganh hang khong dan dung;

b) Ban hanh cac quy dinh phép luat vé hang khong dan dung; ky két,
tham gia va bao dam thyc hién diéu udc qubc té vé hang khong;

c) Thiét 1ap va quan 1y viéc khai thac cac dudng hang khong;

d) Ping ky tau bay, cang hang khong, san bay dan dung;

¢) Thanh 18p va quan 1y cang hang khong, san bay dan dung; quan ly
trang bi, thiét bi phuc vu giao thong hang khong; van chuyén hang khong;

g) Cap, dinh chi, sira d6i, thu hoi hodc huy bo cac chimg chi, bang, gidy
phép va cac gidy to, tai liéu khac lién quan téi hoat dong hang khong dan
dung;

h) T6 chirc viéc tim kiém - ctru nguy va diéu tra tai nan hang khong;

i) T6 chue va bao dam thuc hién an ninh va an toan hang khong;

k) Thanh tra, kiém tra, xur phat hanh chinh céac vi pham trong hoat dong
hang khong dan dung;

1) Hop tac qudc té trong linh vuc hang khong dan dung.

2- Hoi dong bo trudong thdng nhat quan 1y Nha nudc vé hang khong dan
dung.

Bd Giao thong - Van tai va Buu dién thuc hién chic nang quan 1y Nha
nudc chuyén nganh vé hang khong dan dung.

Diéu 7

1- Moi hoat dong hang khong dan dung trong lanh thd Viét Nam phai
tuan theo quy dinh ctia phap luat Viét Nam vé st dung ving troi.

2- Tau bay dan dung nuéc ngoai chi dugc bay trén ving troi Viét Nam
trén co so hiép dinh vé hang khong da ky két véi Chinh phu nudc Cong hoa
xd hoi chii nghia Viét Nam hodc c6 phép cip riéng cho chuyén bay khong
thuong 1€.

CHUONG II
TAU BAY
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MUC 1
PANG KY VA QUOC TICH

Dicu 8

1- Tau bay ndi tai Luat nay bao gdm may bay, tau luon, khi cau va
nhimg thiét bi bay twong tu khac c6 thé dugc nang giit trong khi quyén nhd
tac dong twong hd voi khong khi.

Tau bay dan dung néi tai Luat nay 1a tdu bay chuyén hoat dong cho
muc dich dan dung.

2- Khi bay trén ving troi Viét Nam, tiu bay phai c6 ding ky, phai dugc
son hodc gan ddu hiéu qudc tich va du hiéu ding ky phu hop voi phap luat
ctia qudc gia noi dang ky tau bay.

Dicu 9

1- Tau bay thudc s& hitu cia cong dan Vi¢t Nam thuong tra tai Viét
Nam va cua phap nhan Viét Nam co try s& hoat dong chinh tai Viét Nam
dugc phép dang ky tai Viét Nam.

Tau bay cta phap nhin c6 von dau tu nude ngoai duoc ding ky tai Viét
Nam theo quy dinh cua Hoi dong bo truong.

2- Tau bay chi duoc ding ky tai Viét Nam khi khong con ding ky nudc
ngoai.

Pieu 10

1- Tau bay dan dung Viét Nam phai duoc diang ky vao S6 ding ba tau
bay dan dung Vi¢t Nam.

Sau khi dang ky vao S6 ding ba tiu bay dan dung Viét Nam, thi tau
bay c6 qudc tich Viét Nam va duoc cdp chimg chi dang ky tiu bay dan dung
Viét Nam.

2- SO dang ba tau bay dan dung Viét Nam dugc mé cong khai.

3- Bo truong Bo Giao thong - Van tai va Buu dién 1ap S6 ding ba tau
bay dan dung Viét Nam; quy dinh thu tuc dang ky; quy dinh viéc son hoac
gan ddu hiéu qudc tich va ddu hiéu dang ky cta tau bay dan dung Viét Nam.

Diéu 11
Tau bay dan dung Viét Nam bi xoa ding ky trong cac trudng hop sau

1- Hu hong khong con kha nang s dung;

2- Chuyén nhuong quyén sé hitu;
3- Bi tuyén b 1a mét tich;
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4- Khong con du cac diéu kién dé duoc dang ky 1a tau bay dan dung
Viét Nam theo quy dinh cua phap ludt Viét Nam.

MUC 2
TIEU CHUAN PU DPIEU KIEN BAY

Diéu 12

Khi bay trén ving troi Viét Nam, tau bay phai c6 ching chi du diéu
kién bay duoc cip hoic duoc cong nhan phi hop véi phap luat ciia qudc gia
noi dang ky tau bay va phu hop vdi céc tiéu chuan ma Viét Nam thira nhan.

Diéu 13

Viéc st dung thiét bi vo tuyén ctia tau bay nudc ngoai hoat dong trong
lanh thd Viét Nam phai tuan theo quy dinh ctia phap luat Viét Nam vé viéc st
dung thiét bi do.

Diéu 14

1- T chire, ca nhan bao dudng, stra chira hodc thu nghi¢m tau bay,
dong co va trang bi, thiét bi trén tu bay phai duoc phép cua co quan Nha
nuéc c6 tham quyén.

2- Tau bay, dong co va trang bi, thiét bi lép trén tiu bay dugc san Xuat
tai Viét Nam phai tuan theo quy dinh ctia phap luat Viét Nam vé tiéu chuan va
chi dugc sir dung cho muc dich hang khong khi c6 gidy phép sir dung.

Diéu 15

Viéc cip, gia han, thu hoi, huy bo ching chi da diéu kién bay, gidy
phép stra chira, bao dudng, thir nghiém tau bay, gidy phép st dung tau bay,
dong co, trang bi, thiét bi cua tiu bay san xuét tai Viét Nam; viéc lép dat thiét
bi vO tuyén cla tau bay dan dung Viét Nam va viéc su dung céc thiét bi vo
tuyén cta tau bay dan dung hoat dong trong lanh thé Viét Nam do Bo truong
B§ Giao thong - Van tai va Buu dién quy dinh.

MUC 3
GIAY TO, TAI LIEU MANG THEO TAU BAY

Piéu 16

1- Mdi tau bay dan dung khi khai thac phai mang theo gidy to, tai liéu
sau day:

a) Chung chi ding ky tau bay;
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b) Chung chi da diéu kién bay;

¢) Bang, chimg chi thich hop ciia thanh vién t6 bay;

d) Nhat ky bay;

e) Gidy phép sir dung thiét bj vo tuyén trén tiu bay, néu duogc lap dit;

g) SO tay hudng dan bay;

h) Danh sach hanh khach, trong trudng hop van chuyén hanh khéch;

i) Bang ké khai hang hoa, trong trudng hop van chuyén hang hoa.

Can cir vao kiéu, loai tiu bay va nhiém vy cua chuyén bay, B0 trudng
B0 giao thong - van tai va buu dién quy dinh viéc mién mang theo mot s6
gidy t0, tai liéu noi tai khoan nay.

2- Gidy t0, tai liéu mang theo tau bay dan dung nudc ngoai phai phu
hop vé6i phap luat ciia qudc gia noi dang ky tau bay.

3- Céac co quan quan 1y Nha nudc co tham quyén cta Viét Nam, trong
pham vi chtrc ning, nhiém vu do phap luat quy dinh, c6 quyén kiém tra gidy
to, tai liéu mang theo tau bay dan dung Vi¢t Nam va nudc ngoai.

MUC 4
CAC QUYEN VE SO HUU TAU BAY

Diéu 17
Viéc chuyén nhuong quyén so hitu, cam cd, thé chip tau bay dan dung
Viét Nam phai tuan theo quy dinh cua phap luat Viét Nam.

Diéu 18

Hop ddng chuyén nhuong quyén so hitu tu bay dan dung Viét Nam
phai 1ap thanh van ban va chi co gia trj khi d dang ky vao S6 ding ba tau bay
dan dung Viét Nam.

Diéu 19

1- Viéc cam cb, thé chap tiu bay phai 1ap thanh vin ban va chi c6 gia
tri khi da dang ky vao S6 dang ba tdu bay dan dung Viét Nam.

Trong trudng hop mot tdu bay cam cb, thé chip cho nhiéu chi no, thi
thir ty cam ¢, thé chap duoc xac dinh theo thoi gian dang ky.

2- Ding ky cam cb, thé chip chi bi huy bo theo thoa thuan bang vin
ban cua cac bén hoic theo quyét dinh ctia Toa an.

3- Sau khi céc khoan n¢ uu tién da dugc thanh toan, nhitng chu ng da
dang ky cam cb, thé chip duoc tra no theo thu ty dang ky.

Diéu 20
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1- Nhitng khoan ng uvu tién dugc thanh todn theo thu tu sau day:

a) an phi va cac chi phi cho vi¢c thi hanh an;

b) Tién cong ctru ho tau bay;

¢) Chi phi dic biét cho viéc giir gin tau bay.

2- Nhiing khoan n¢ trong cing mot nhom ndéi tai diém b va diém c,
khoan 1 Piéu nay duoc thanh toan theo thir ty thoi gian nguoc lai cta su kién
phat sinh khoan ng.

Diéu 21

Trong trudng hop tau bay cam cd, thé chap bj mat tich hodc hu hong
nghiém trong ma da duoc bao hiém, thi cac chu no da dang ky cam cd, thé
chap dugc hudng s tién bao hiém do.

Dicu 22

1- Giam déc Cang vu hang kh()ng c6 quyén quyét dinh tam gilt hodc
quyét dinh thyc hién Vlec tam glu tau bay theo yéu cau ciia co quan quan ly
Nha nudc c6 tham quyén khéc, ké ca tau bay dan dung nudc ngoai, néu tau
bay d6 vi pham quy dinh cua phap luat. Thoi han tam gitr khong dugc qué 48
gi0, ké tir khi thyc hién viéc tam giir.

2- Toa an nhan dan tinh, thanh phd truc thudc trung wong coé quyén
quyét dinh bét giir tAu bay, ké ca tiu bay dan dung nudc ngoai theo yéu cau
ctia cht no hodc trong trudng hop tiu bay gy thiét hai cho nguoi thir ba khi
dang bay, thi theo yéu cdu ctia nan nhan hoic nhiing nguoi khac c6 quyén va
loi ich theo quy dinh ctia phap luat. Viéc bat giit c6 thé ap dung d6i voi bat ky
tau bay ndo cta cting mot chu so hitu.

Viéc bat giit tAu bay phai chdm dut trong cac truong hop sau day:

a) Cac khoan ng da dugc thanh toan déy du;

b) Mot khoan tién da duoc ky théc;

¢) Ngudi yéu cau bat giit d& nghi théi bat giir.

3- Néu viéc yéu cau bat giit hodc tam gitt khong co cin ctr hodc trai
phap luat, thi nguoi yéu cau bat gilt, ngudi quyét dinh tam giit tAu bay phai
chju trach nhiém bdi thuong thiét hai di gdy ra cho nguoi khai thac hoic
ngudi van chuyén.

CHUONG 111
CANG HANG KHONG, SAN BAY

MUC 1
QUY DPINH CHUNG
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Diéu 23

1- Cang hang khong néi tai Luat nay 1a mot t6 hop cong trinh bao gom
san bay, nha ga va trang bi, thiét bi, cong trinh mat dAt can thiét khac duoc sir
dung cho tau bay di va dén, thuc hién dich vu van chuyén hang khong.

San bay noi tai Luat nay la mot ph?m xac dinh trén miat dat hodc trén
mat nudc dugc xay dung dé bao dam cho tau bay cit canh, ha canh va di
chuyén.

Cang hang khéng, san bay c¢6 khu vyc 1an cén dé bao dam an toan cho
hoat dong bay va dan cu trong khu vuc do.

Ho6i dong bo trudng ban hanh quy ché khu vuc 1an can cia cang hang
khong, sén bay.

2- Tau bay dugc cit canh, ha canh tai cdc cang hang khong, sin bay
duogc thanh 1ap hop phép, trir trudng hop phéi ha canh bét budc.

3- Tau bay dan dung Viét Nam, tau bay dan dung nudc ngoai thuc hién
chuyén bay qudc té chi dugc phép cit canh, ha canh tai cac cang hang khong,
san bay mé ra cho giao luu hang khong qudc té; trong trudng hop cit canh, ha
canh tai cang hang khong, san bay noi dia, thi phai dugc phép cua Chu tich
Hoi dong bo trudng.

Chuyén bay qudc té noi tai Luat nay 1a chuyén bay duoc thuc hién trén
lanh tho cua hai hodc nhiéu qubc gia.

Diéu 24
Lé phi cang hang khong, san bay do Hoi dong bd truéng quy dinh.

MUC 2
THANH LAP CANG HANG KHONG, SAN BAY

Diéu 25

1- Vi¢c thanh 13p, m¢é rong hodc cai tao cang hang khong, san bay va
mo cang hang khéng, sin bay cho giao luu hang khong quéc té phai co gidy
phép cua Chu tich Ho1 déng bo trudng.

Gidy phép phai ghi rd ranh gidi, khu vuc 1an can cang hang khong, sian
bay va cac diéu kién thanh lap trong ting truong hop cu thé.

Chu tich Hoi dong bo trudng quyét dinh tam dinh chi hoat dong cua
cang hang khong, san bay.

Trong truong hop can thiét, bai cit canh, ha canh tam thoi ¢ thé duoc
thanh 1ap theo quy dinh ctia Hoi dong b trudng.

2- Cang hang khong, san bay phai dang ky vao S6 ding ba san bay dan
dung Viét Nam.
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B4 truong Bo Giao thong - Van tai va Buu dién 1ap So dang ba san bay
dan dung Viét Nam.

3- Trong khu vuc cang hang khong, sin bay, nghiém cam xay dung
cong trinh hoac lép dat trang bi, thiét bi, tr(‘A)ng cay, chan tha suc vat co6 kha
ning gy mat an toan hodc gay nhidu anh huong téi hoat dong bay.

MUC 3
GIAY PHEP KHAI THAC CANG HANG KHONG, SAN BAY

Diéeu 26

1- Cang hang khong, san bay chi dugc cip gidy phép khai thac khi co
cac diéu kién sau day:

a) To chtic, ca nhan xin cap gidy phép khai thac cang hang khong, san
bay phai dap tmg day du cac diéu kién vé chuyén mén, to chuc khai thac,
trang bi, thiét bi va cac yéu td can thiét khac dé bao dam an toan hang khong;

b) Cac tiéu chuan k¥ thuat cia cang hang khdng, san bay va vung lan
can bao dam an toan cho hoat dong ctia tau bay.

2- Gidy phép khai thac c6 gia tri trong thoi han ghi trong gidy phép va
c6 thé duoc gia han hodc cép lai.

3- Gidy phép khai thac c6 thé bi thu hdi hodc huy bo trong cac truong
hop sau day:

a) T6 chirc, ca nhan c6 gidy phép khong con dap tmg duogc cac diéu
kién noi tai khoan 1, Biéu nay;

b) Cang hang khong, san bay khong khai thac hoac ngung khai thac
trong mot tho1 han do phéap luat quy dinh hoac dang khai thac ma gay nguy
hiém cho hoat dong bay.

4- B0 trudng B Giao thong - Van tai va Buu dién cép, gia han, thu hoi
hodc huy bo gidy phép khai thac.

MUC 4
QUAN LY NHA NUOC TAI CANG HANG KHONG, SAN BAY

Diéu 27

1- Co quan quan 1y Nha nudc vé hang khong dan dung tai cang hang
khong, san bay 14 Cang vu hang khong, dimg dau 1a Giam doc Cang vu hang
khong.

Giam dbc Cang vu hang khong c6 trach nhiém chu tri phdi hop hoat
dong ctia cac co quan quan 1y Nha nudc co tham quyén khac tai cang hang
khong, san bay; bdo dam duy tri trat tu cong cong va v€ sinh moi truong.

2- Ho1 déng bo trudng quy dinh td chic, nhiém vu, quyén han cua
Cang vu hang khong va ban hanh quy ché phdi hop hoat dong cua cac co
quan quan ly Nha nudc chuyén nganh tai cang hang khong, san bay.
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Céc co quan quan ly Nha nudc chuyén nganh hoat dong thuong xuyén
tai cang hang khong, san bay duoc bd tri noi lam viéc thich hop trong cang
hang khong, san bay theo thiét ké do co quan quan 1y Nha nuéc co tham
quyén phé duyét.

Diéu 28

1- Viéc xay dung, cai tao cong trinh, hodc lép dat trang bi, thiét bi,
trong cdy trong khu vuc 1an cin cang hang khong, san bay khong dugc 1am
anh huong dén an toan cia cang hang khong, san bay va phai tudn theo quy
dinh cua Hoi dong bo trudng.

2- Giam dbc Cang vu hang khong ¢ quyén kiém tra, theo ddi viéc thuc
hién cac quy dinh bdo ddm an toan trong khu vuc lan can cang hang khong,
san bay; dinh chi viéc xay dyng, céi tao cac cong trinh, lép dat trang bi, thiét
bi, trong cay tai khu vuc 1an cin cang hang khong, sin bay gdy mat an toan
cho hoat dong bay.

Uy ban nhéan dan céc cip noi c6 cang hang khong, san bay, trong pham
vi chirc ndng, nhiém vu cia minh c6 trach nhi¢ém phéi hop vé1 Giam dde
Céang vu hang khong duy tri trat tw cong cong, bao dam thuc hién cac quy
dinh vé an toan hang khéng tai khu vuc 1an can cang hang khong, san bay; &p
dung céc bién phap budc pha bo, di chuyén, thay doi thiét ké cong trinh, trang
bi, thiét bi hodc chat bo cay cdi gdy mat an toan cho hoat dong bay.

CHUONG \Y%
TO BAY

MUC 1
QUY DINH CHUNG

Diéu 29

1- T bay noi tai Luat nay bao gdm nguoi chi huy tau bay, cac thanh
vién t6 14i, nhan vién bao dam an toan va nhan vién phuc vu trong tau bay khi
thue hién chuyén bay.

T6 14i néi tai Luat nay 13 mot nhém ngudi trong mot chuyén bay thuc
hién chitc ning 1ai chinh, 14i phy, din dudng trén khong, co gidi trén khong
va khai thac v tuyén trén khong.

Thanh vién t6 bay cua tiu bay dan dung Viét Nam 13 céng dan Viét
Nam; trong trudng hop can thiét c6 thé 1a cong dan nude ngoai.

2- Tau bay dan dung chi duoc phép bay khi c6 diy du thanh phan t6
bay theo phap ludt ctia quéc gia noi dang ky tAu bay hodc ctia qudc gia noi
ngudi khai thac tau bay c6 tru s& chinh hodc thuong tru.
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Can clr vao kiéu, loai tau bay, nhiém vu va diéu kién khai thac tau bay,
Bo truong Bo giao thong - véan tai va buu dién quy dinh thanh phan, chic
trach, nhiém vy cua thanh vién to bay cua tau bay dan dung Vi¢t Nam va cua
tau bay thudc quyén quan 1y va sir dung ctia nguoi khai thac tau bay c6 tru so
chinh hodc thuong tra tai Viét Nam.

Diéu 30

1- Thanh vién to bay cta tau bay dan dung Viét Nam phai c6 trinh do
nghiép vy, sttc khoé, hiéu biét phu hop véi cong viéc va chi dugc thuc hién
chirc nang ciia minh khi c6 bang, chtng chi thich hop da duoc co quan quan
Iy Nha nudce ¢ tham quyén cua Viét Nam cap hodc cong nhan.

2- B6 truéng Bo Giao thong - Van tai va Buu dién quy dinh tiéu chuén,
thi tyc va diéu kién cap, cong nhan, thu hdi, huy bo hodc dinh chi sir dung
bang, chimg chi cta thanh vién t6 bay.

MUC 2
NGUOI CHI HUY TAU BAY

Piéu 31

Nguoi chi huy tau bay dan dung Viét Nam 1a ngudi ¢ quyén cao nhét
trong tau bay, chiu trach nhi€ém bao dam an toan va khai thac tau bay trong
tho1 gian bay.

Diéu 32

Nguoi chi huy tAu bay c6 quyén quyét dinh va chiu trach nhiém vé viéc
cit canh, bay, ha canh, huy boé chuyén bay, quay tré lai noi cit canh hodc ha
canh bit budc.

Trong trudng hop can tranh nguy hiém tic thoi, truc tiép de doa an
toan bay, ngudi chi huy tau bay c6 quyén khong thuc hién nhiém vu chuyén
bay, ké hoach bay hoic chi dan ctia co quan khong Iuu, nhung van phai hanh
dong phu hop v6i quy tic khong luu va phai bao cdo ngay voi co quan khong
luu thich hop.

Diéu 33

1- Trong thoi gian bay, nguoi chi huy tdu bay c6 quyén tam gitt ngudi
c6 hanh vi pham t61, hanh vi vi pham trat ty, ky luat trong tau bay hoac chéng
lai ménh 1énh ctia ngudi chi huy va phai chuyén giao ngudi d6 cho nha chirc
trach c6 thAm quyén khi tdu bay ha canh tai sdn bay gan nhat.

2- Trong trudng hop cap thiét can bao dam an toan chuyén bay, nguoi
chi huy tiu bay c6 quyén quyét dinh xa bét nhién liéu, virt bo hanh 1y, hang
hoa, buu kién, buu pham theo quy dinh cua phap luat.
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3- Trong trudng hop ha canh bat budc, ngudi chi huy tau bay co quyén
ra nhimng ménh Iénh can thiét d6i véi moi ngudi trong tiu bay cho toi khi
chuyén giao trach nhiém cho nha chirc trach c6 thAm quyén.

Diéu 34

Nguoi chi huy tau bay c6 trach nhiém thi hanh chi thi ctia nguoi khai
thac tau bay. Trong truong hop khong thé nhan duoc chi thi hodc chi thi
khong 16 rang, thi ngudi chi huy tau bay c¢6 quyén thuc hién cic cong viée sau
day va phai thong bao ngay cho nguoi khai thac:

1- Chi nhirng khoan tién can thiét dé hoan thanh nhiém vu cua chuyén
bay;

2- Cho tién hanh nhiing cong viéc can thiét dé tau bay tiép tuc bay;

3- 4p dung cac bién phéap va chi cac khoan tién can thiét dé bao dam an
toan cho nguoi va tai san trong chuyén bay;

4- Thué muén nhan cong trong thoi han ngan theo timg vu viéc can
thiét cho chuyén bay;

5- Vay nhitng khoan tién can thiét dé thuc hién cac quyén néi tai Diéu
nay.

Diéu 35

1- Khi tau bay bi 1am nguy, 14m nan, ngudi chi huy tau bay co trach
nhiém ap dung moi bién phap can thiét dé bao dam an toan cho tau bay, nguoi
va tai san trong tau bay va chi duoc roi tau bay sau cing.

Thanh vién t6 bay khong duoc roi tau bay khi chua c6 1énh cia nguoi
chi huy tau bay.

2- Trong truong hop phat hién ngudi, phuong tién giao thong hoac tai
san khac bi nan & ngoai tiu bay, thi ngudi chi huy tiu bay phai thong bao
ngay cho co quan khong luu thich hop biét va c6 trach nhiém ciru giup theo
kha ning, trong chimg muc khong gy nguy hiém cho tau bay, nguoi va tai
san trong tau bay ctia minh.

MUC 3
HOP BPONG LAO PONG THUE NHAN VIEN BAY CHUYEN NGHIEP

Diéu 36

Nhan vién bay chuyén nghiép néi tai Ludt nay la ngudi chuyén thuc
hién chirc ning thanh vién t6 bay va dugc ding ky vao SO nhan vién bay
chuyén nghiép.

Diéu kién, thu tuc ding ky va viéc lap SO ding ky nhén vién bay
chuyén nghi¢p do Bo trudng Bo giao thong - van tai va buu dién quy dinh.
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Diéu 37
Ngoai nhitng quy dinh tai Muc nay, hop dong lao dong thué nhan vién
bay chuyén nghiép con phai tuan theo cic quy dinh ctia phap luat vé lao dong.

Diéu 38

Nguoi thué va sir dung nhan vién bay chuyén nghiép phai truc tiép ky
két hop dong lao dong bang vin ban véi nhan vién bay chuyén nghiép, phai
dang ky hop dong ndy tai co quan quan 1y S6 ding ky nhan vién bay chuyén
nghiép.

Diéu 39

Hop dong lao dong thué nhan vién bay chuyén nghiép phai c¢6 ndi dung
chu yéu sau day:

1- Noi dung cong viéc va mic luong tdi thiéu hang thang; mirc luong
nay khong dugc thap hon muc luong tdi thiéu do phap luat quy dinh dbi véi
nhan vién bay chuyén nghiép;

2- Mitc tro cip trong trudng hop budc théi viéce;

3- Cac diéu kién cham dut hop dong lao dong trong truong hop 6m
dau, tan tat hodc chét;

4- Noi dén cubi cing hodc thoi diém dugc coi 1a két thuc cong viec ddi
v6i hop ddng ky két theo vu viéc;

5- Thoi han & nudc ngoai, phu cip luu trd, didu kién nghi phép, diéu
kién tré vé nude néu co.

Diéu 40

Nhéan vién bay chuyén nghi¢p chi c6 nghia vu thuc hién cac cong viéc
duogc ghi trong hop ddng va nghia vu do phap luat quy dinh; néu ho tu nguyén
lam viéc trong cac diéu kién dic biét khong ghi trong hop dong, thi ngudi
thué va str dung phai thay doi hop dong dé xac dinh cac diéu kién 1am viéc
dac biét, muc tro cép va muc boi thuong thi€t hai dac biét.

Diéu 41

1- Béi voi hop déng lam viéc c6 thoi han xac dinh, néu thoi han hop
dong da hét trong khi dang thi hanh nhiém vu, thi hop déng mic nhién duoc
gia han cho dén khi két thiic nhiém vu.

2- Trong truong hop thong bao trude viéc don phuong huy bo hop
déng lao dong c6 thoi han khong xac dinh, néu viée thong bao thuc hién vao
lac dang thi hanh nhiém vy, thi thoi diém thong bao dugc xac dinh ké tir ngay
két thic nhiém vy.
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3- Trong trudong hop nhan vién bay chuyén nghiép khong thé tiép tuc
thi hanh nhiém vu, thi ngudi thué va st dung phai chiu phi t6n dua ho vé noi
d3 thoa thuan trong hop dong.

4- Viéc nguoi chi huy tiu bay quyét dinh nhan vién bay chuyén nghiép
ngimg 1am viéc vi Iy do an toan hodc an ninh khong lam cham dut hop dong
lao dong. Nguoi thué va st dung lao dong chiu moi phi tdn phat sinh tur viéc
nay.

CHUONG Vv
HOAT DONG BAY

MUC 1
QUY DINH CHUNG

Dicu 42

Tau bay dan dung Viét Nam, tdu bay dan dung nudc ngoai hoat dong
trong lanh thd Viét Nam, tau bay cong vu Nha nudc hoat dong trong khu vuc
kiém soat cua hang khong dan dung, c4 nhan va t6 chuc lién quan dén hoat
dong bay déu phai tuan tha nghiém ngit quy tic khong luu do Bo trudng Bo
Giao thong - Van tai va Buu dién ban hanh.

MUC 2
CO QUAN KHONG LUU

Dicu 43

1- Co quan khong luu dugc td chirc thanh hé théng, hoat dong theo quy
ché théng nhat quan 1y cac hoat dong bay dan dung.

2- Co quan khong luu c6 trach nhiém tuan thu quy dinh vé quan 1y va
bao vé vung troi, phdi hop chit ché va lién tuc voi co quan quan 1y va bao vé
ving troi thude Bé Quédc phong theo quy ché phdi hop hoat dong do Hoi dong
b0 truedng ban hanh.

Diéu 44

1- Nhan vién kiém soat khong luu chi dugce thuc hién chirc nang cua
minh khi c¢6 bang, chtng chi thich hop do co quan Nha nudc c6 thim quyén
cap.

2- Tiéu chuan, thu tuc va diéu kién cip, thu hdi, huy boé hodc dinh chi
str dung bang, chung chi ctia nhan vién kiém soat khéng luu do Bo truong Bo
Giao thong - Van tai va Buu dién quy dinh.

204



MUC 3
AN TOAN BAY

Diéu 45

Nguoi chi huy tau bay, to chirc va cd nhan khac lién quan toi viéc
chuan bi cho chuyén bay phai tuan thi nghiém ngit quy tac chudn bi cho
chuyén bay.

Dicu 46

1- Khi hoat dong trong 1anh thd Viét Nam, tau bay dan dung Viét Nam,
tau bay dan dung nudc ngoai phai bay theo dung duong hang khong quy dinh.
Trong truong hop bay chéch dudng hang khong, ngudi chi huy tau bay va co
quan kiém soat khéng luu phai nhanh chéng ap dung moi bién phép can thiét
dé dua tau bay vé duong hang khong.

Duong hang khong noi tai Ludt nay 1a mot khu vuc khong gian dugce
kiém soat hodc mot phﬁn cua khu vuc do dudi dang mot hanh lang c6 gidi han
vé d0 cao, chiéu rong va co phuong tién v6 tuyén dan duong.

2- Pudng hang khong chi dugc phép khai thac khi da ¢ di cac yéu td
can thiét bao dam an toan cho hoat dong bay.

Chu tich Hoi dong bo truong quyét dinh viée thiét 1ap va cho phép khai
thac duong hang khong.

Diéu 47

1- Trong truong hop dac bi¢t, Chu tich Hoi déng b trudng ra quyét
dinh cAm hodc han ché bay trong 1anh thd Viét Nam.

Dia diém, gi61 han va diéu kién cta khu vuc cAm hodc han ché phai
dugc thong bao cong khai.

2- Tau bay bay vao khu vuc cdm bi budc phai ha canh tai sdn bay gan
nhat hodc tai mot sn bay duogc chi dinh ngoai khu vuc cAm. Nguoi diéu khién
tau bay c6 nghia vu khai 18 1y do vi pham.

Diéu 48

Tau bay bay trén khu vuc dong dan phai bay & d6 cao can thiét.

Tau bay khong dugc bay thao dién, luyén tap trén khu vuc dong dan,
trir tredng hop dugc phép cua co quan quan 1y Nha nude c6 tham quyén.

Diéu 49

Nghiém cAm viéc chup anh, quay phim tir trén khong hodc st dung
phuong tién lién lac vo tuyén, ngoai thiét bi cta tau bay, trir truong hop dugce
phép cua co quan quan Iy Nha nude cd tham quyén.
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Diéu 50

Tau bay bay vao khu vuc cdm hodc vi pham quy dinh bay vao, bay ra,
quy tic khong luu, quy tic vé quan 1y va stir dung ving troi, néu khong chap
hanh ménh lénh cta nha chirc trach c6 tham quyén, thi c6 thé bi 4p dung bién
phap kiém soat cudng birc hodc bi budc ha canh.

MUC 4
TiM KIEM - CUU NGUY VA DPIEU TRA TAI NAN TAU BAY

Diéu 51

1- Co quan khong luu, t6 chirc tim kiém - ctru nguy phai ap dung moi
bién phap can thiét va kip thoi dé ciru gitip tau bay 1am nguy, 1am nan.

Tau bay 1am nguy 13 tu bay dang bi nguy hiém hoic c6 ngudi trong
tau bay dang bi nguy hiém ma t6 bay khong du kha ning khéc phuc.

Tau bay 1am nan 14 tu bay bi hong nghiém trong hodc bi hong hoan
toan trong khi cAt cénh, dang bay hodc ha canh; bi mét lién lac hodc bi roi; tau
bay phai ha canh bat budc ngoai san bay.

2- Trong truong hop tau bay 14am nguy, 1am nan tai khu vuc cang hang
khong, san bay, thi Giam déc Cang vu hang khong tai d6 co trach nhiém t6
chtrc hiép dong véi t6 chirc tim kiém - ctru nguy tién hanh ctru giup ngudi, tau
bay va tai san trong khu vuc trach nhi¢m cia minh.

Trong truong hop tau bay 14m nguy, 14m nan ngoai khu vuc cang hang
khong, san bay, thi t6 chic tim kiém - ctru nguy hiép déng véi chinh quyén
dia phuong va véi cac to chiic khac tién hanh viéc tim kiém - ciru nguy.

3- Moi td chtrc, c4 nhan c¢6 trach nhiém thong bao kip thoi tin tuc vé tai
nan tau bay cho chinh quyén dia phuong, t6 chtrc tim kiém - ctru nguy hoic to
chtc hang khong gan nhat va giup d& viéc tim kiém - ctru nguy ngudi, bao
quan tiu bay va tai san trong tau bay.

Diéu 52

1- Co quan khong luu, t6 chic tim kiém - ctru nguy tién hanh ngay viéc
tim kiém tau bay bi 1am nguy, 1am nan hodc bi mét lién lac, néu khong xac
dinh duoc vi tri cla tiu bay.

2- Tau bay va nhimg ngudi trong tau bay chi co thé bi tuyén bd 1a mat
tich sau sau thang, ké tir ngdy nhan duoc tin tirc cudi ciing vé tiu bay theo thu
tuc do phép luat quy dinh.

Diéu 53
Viéc diéu tra tai nan tiu bay phai tién hanh theo dung thu tuc do Hoi
ddng bo trudong quy dinh.
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Diéu 54

Céc quy dinh ctia B§ luat hang hai Vi¢t Nam vé truc vét, bao quan va
xu 1y tai san chim ddm hodc troi dat & bién cling dugc ap dung ddi véi xac thu
bay va tai san khéc trong tau bay duoc tim thiy ¢ bién hodc b bién Viét
Nam.

CHUONG 1\
VAN CHUYEN HANG KHONG
MUC 1

DOANH .NGHIEP VAN CHUYEN HANG KHONG

Diéu 55

1- Chi c¢6 doanh nghiép van chuyén hang khong duoc thanh lap theo
quy dinh ctia phap luat Viét Nam méi duoc kinh doanh vén chuyén cong cong
bang tau bay.

2- Giay phép thanh 1ap doanh nghiép van chuyén hang khong do Bo
trudng BO Giao thong - Van tai va Buu dién cép, sau khi dugc Chu tich Hoi
dong bo trudng cho phép thanh lap.

3- B truong Bo Giao thong - Van tai va Buu dién cap gidy phép khai
thac ddi voi viéc van chuyén thuong 1& va quy dinh viéc cip phép khai thac
d6i voi van chuyén khong thuong 1.

4- Gidy phép thanh 1ap doanh nghiép, gidy phép khai thac ¢ thé bi thu
hdi hodc dinh chi sir dung khi doanh nghiép van chuyén hang khong thudc
mot trong cac truong hop sau day:

a) Vi pham diéu kién kinh doanh, diéu kién khai thac hodc cac quy dinh
khac ctia phap luat vé hang khong;

b) Khong bét dau kinh doanh trong thoi han sau thang, ké tir ngay duoc
cap gidy phép thanh lap;

c) Ngurng hoat dong kinh doanh qué sau thang.

B truéng BO Giao thong - Van tai va Buu dién cép, gia han, thu hdi,
huy bo hodc dinh chi st dung gidy phép thanh 1ap, gidy phép khai thac cua
doanh nghiép van chuyén hang khong.

5- Hoi ddng bo truong quy dinh thu tuc, diéu kién cip, gia han, thu hoi,
huy b6 hoic dinh chi str dung gidy phép thanh 1ap, dang ky kinh doanh, diéu
kién dbi v6i chuyén bay thuong 18, diéu kién va gidi han thuc hién chuyén
bay khong thuong 1€.

Diéu 56
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Hang hang khong quéc gia Viét Nam dugc Nha nudc tao didu kién vé
co s& vt chat, k¥ thuat va tai chinh dé hoat dong.

Diéu 57

Hang hang khong nudc ngoai khong dugc van chuyén hanh khéch,
hanh 1y, hang hod, buu dién va buu pham giita cac diém trong lanh thd Viét
Nam, trir truong hop dugc Bo truong Bo Giao thong - Van tai va Buu dién
cho phép.

Piéu 58

1- Hang khong nudc ngoai chi duoc van chuyén hanh khach, hanh 1y,
hang hoa, buu ki¢n va buu phém tor nude ngoai vao Viet Nam va tir Viét Nam
ra nudc ngodi trén co so hiép dinh hang khong ky két voi Chinh phu Viét
Nam.

2- Viéc van chuyén trén cac chuyén bay khong thuong 18 tir Viét Nam
ra nudc ngoai va tiur nudc ngoai vao Viét Nam chi duge thuc hién khi dugce
phép cua Bo trudng Bo Giao thong - Van tai va Buu dién.

MUC 2
HOP PONG VAN CHUYEN HANG HOA

Diéu 59

Theo hop dong van chuyén hang hod bang dudong hang khong gitta
nguoi van chuyén va ngudi g hang, ngudi van chuyén co nghia vu van
chuyén hang hoa di thoa thuan trong hop dong téi dia diém dén va tra hang
hoa cho ngudi ¢ quyén nhan; ngudi gui hang c6 nghia vu thanh toan tién
cudce phi va phu phi van chuyén.

Diéu 60

1- Van don hang khéng la chimg tir van chuyén hang hoa va bang
chtng cua viéc ky két hop dong van chuyén hang hoa bang tau bay, vé diéu
kién ctia hop ddng va viéc da tiép nhan hang hoa dé van chuyén.

2- Viéc mit van don, ghi khong day du chi tiét hodc sai quy cach van
don khong anh hudng toi sy ton tai va gia tri hop dong.

Piéu 61

1- Nguoi gui hang phai ghi o rang, chinh xdc vao van don, t€n hang
hoa, trong luong, $6 lugng, kich thudce, quy cach dong goi va cac dac tinh
khac ctuia hang hoa.
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Nguoi van chuyén ¢ quyén kiém tra su ding dan cta viéc ké khai.

Nguoi gii hang phai chiu trach nhiém bdi thudng thiét hai gay ra cho
nguodi van chuyén hodc thiét hai ma nguoi van chuyén 6 trach nhiém boi
thuong do viéc nguoi gui hang ké khai khong dung quy cach, khong chinh
xéac hodc khong day du.

2- Nguoi giri hang ¢6 nghia vu giao van don va cung cap cho nguoi van
chuyén gidy to, tai liéu va thong tin can thiét khac vé hang hoa.

3- Nguoi giri hang phai thuc hién diéu kién va hudéng dan cua nguoi
véan chuyén vé bao bi, dong goi va ky hiéu, ma hiéu hang hoa.

Nguoi van chuyén co quyén tir chdi van chuyén hang hoa khong theo
dung diéu kién va hudng dan ciia ngudi van chuyén vé bao bi, dong goi va ky
hi€¢u, ma hiéu hang hoa.

Diéu 62

1- S6 liéu vé trong luong, kich thude, bao goi va s kién hang hoa ma
ngudi giri hang ké khai trong van don 1 bang ching c6 gia tri dwong nhién
trong viéc kién ngudi van chuyén.

2- S6 lidu vé sb luong hang hoa, thé tich, tinh trang cua hang hoa ma
nguoi gui hang ké khai trong van don khong c6 gia tri chung ctr trong viéc
kién ngudi van chuyén, trir truong hop ngudi van chuyén va ngudi giri hang
da cung kiém tra, x4c nhan hodc nhirng s6 licu nay co thé nhan biét mot cach
r0 rang qua vé ngoai cua hang hoa.

Diéu 63

1- Néu xuat trinh van don thi nguoi giri hang c6 quyén yéu cau:

a) LAy lai hang hoa tai noi giri hang hodc noi hang dén;

b) Giir hang lai tai bat ky noi ha canh nao trong hanh trinh;

¢) Yéu cau ngudi van chuyén giao hang cho ngudi nhin khac tai noi
dén hodc noi khac trong hanh trinh;

d) Yéu cau van chuyén hang hoa trd lai noi giri hang.

Trong trudng hop ngudi nhan hang tir chbi nhan hang hodc hang khong
thé giao cho ngudi nhan hang duoc, thi ngudi gui hang van ¢6 quyén ddi véi
hang hoa do.

2- Cac quyén cua nguoi giri hang quy dinh khoan 1 Diéu nay cham dut,
ké tir thoi diém nguoi nhan hang d3 yéu cau ngudi van chuyén giao van don
va hang hoa cho ho.

3- Céac yéu cdu cla ngudi gii hang noi tai khoan 1 Piéu nay khong
duoc thuc hién, néu viéc thue hién céac yéu cau nay can tr¢ hoat dong binh
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thuong cta ngudi van chuyén hodc giy tré ngai cho nhiing ngudi giri hang
khéc.

Yéu cau ctia ngudi giri hang d6i véi hang hoa phai duoc ghi vao van
don.

Néu khong thé thyc hién dugc yéu cau cia nguoi gui hang, thi ngudi
véan chuyén phai thong bao ngay cho ngudi gui hang biét.

Nguoi gui hang phai chiu moi phi tén phat sinh do viéc thuc hién cac
yéu cau trén.

Piéu 64

1- Khi hang hoa d3 dugc van chuyén dén noi giao hang, ngudi van
chuyén c6 nghia vu thong bao cho ngudi co quyén nhan hang dén nhan hang.

2- Trong truong hop ngudi nhan hang tir chdi nhan hang hoic hang
khong thé giao cho ngudi nhan hang duoc, thi ngudi van chuyén cé nghia vu
cét giit hang ho4 va thong bao cho ngudi giri hang.

Céc phi ton phat sinh do ngudi giri hang chiu.

3- Sau thoi han 30 ngay, ké tir ngdy nhan duoc théng bao bang thu bao
dam ctia nguoi van chuyén ma nguoi giri hang khong ¢ yéu cau hodc khong
tra 101, thi nguoi van chuyén c6 quyén thanh 1y sé hang hoa do.

Hoi dong bo trudng quy dinh thi tuc thanh 1y hang hoa.

S tién thanh 1y hang hoa sau khi da trir cc chi phi lién quan dén viéc
véan chuyén, cit giit va thanh 1y hang hoa, néu con thi phai dugc giri vao ngan
hang dé tra lai cho nguoi c6 quyén nhén.

Trong thdi han mot trim tdm muoi ngdy, ké tir ngay thanh 1y hang hoa
ma khong cé nguoi yéu cau nhan sb tién con lai, thi nguol van chuyén guri )
tién nay vao kho bac Nha nudc theo thi tuc do phap ludt quy dinh.

MUC 3
HOP PONG VAN CHUYEN HANH KHACH, HANH LY

Diéu 65

Theo hop dong van chuyén hanh khach, hanh 1y bang duong hang
khéng, ngudi van chuyén co nghia vu van chuyén hanh khach va hanh 1y t6i
dia diém dén theo chuyén bay da ghi trong vé, giir chd cho hanh khach trong
tau bay va giao hanh 1y ky gti cho ngudi ¢6 quyén nhan; hanh khach c6 nghia
vu thanh toéan tién cudc va phu phi van chuyén, ké ca tién cudc van chuyén
hanh 1y qua mirc duge mién cude.

Diéu 66
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1- Vé hanh khach, hanh 1y va phiéu nhan hanh 1y 1a ching tr van
chuyén hanh khéach, hanh 1y bang tau bay, 1a bang ching vé viéc ky két hop
d6ng, diéu kién cua hop dong va viéc da tiép nhan hanh 1y dé van chuyén.

2- Viéc mat hodc ghi khong day du chi tiét hodc sai quy cach trong vé,
phiéu nhan hanh 1y khong anh hudng téi sy ton tai va gié tri cia hop dong.

Diéu 67

Nguoi van chuyén phai quan tdm, chdm soc hanh khach va phai thong
béo kip thoi cho hanh khach vé chuyén bay. Trong trudng hop van chuyén bi
gian doan hodc bi cham lai trong hanh trinh, nguoi van chuyén co trach nhiém
chiam lo dén diéu kién sinh hoat ciia hanh khach va phai chiu chi phi can thiét.

Diéu 68

1- Hanh khach duoc mién cudc van chuyén d6i v6i hanh 1y ky giri va
hanh 1y xach tay theo trong luong do ngudi van chuyén cong bé trén co so
Piéu 1¢ van chuyén.

2- Tré em di tu bay dugc mién hodc giam cudc va co chd thich hop
tuy theo do tudi.

Diéu 69

Nguoi van chuyén c6 quyén tir chdi van chuyén hanh khach da co vé va
da giir chd hodc dang trong hanh trinh trong nhitng trudng hop sau day:

1- Do tinh trang strc khoé cua hanh khach ma nguoi van chuyén nhan
thay rd rang viéc van chuyén hodc van chuyén tiép s& gdy nguy hai cho hanh
khach d6, cho nhiing nguoi khac trong tau bay hodc gay nguy hai cho chuyén
bay;

2- Pé ngan ngira lay lan dich bénh;

3- Hanh khach khong chdp hanh quy dinh vé van chuyén hodc c6 hanh
vi 1am mét trat tu cong cong, uy hiép an toan bay hodc gdy anh hudng dén
tinh mang, strc khoé, tai san cia nguoi khac;

4- Vi ly do an ninh,

Trong nhitng truong hop nodi tai cac diém 1, 2, 3 va 4 caa Diéu nay,
hanh khéach dugc nhan lai tién vé hodc sb tién twong tmg ctia phan vé chua sir
dung, sau khi da trir 1€ phi va tién phat néu co, theo quy dinh cua Piéu 1é van
chuyén.

Diéu 70
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Hanh khach c6 quyén huy bé hop déng van chuyén; néu dang trong
hanh trinh, c6 quyén tir chdi bay tiép tai bat ky san bay hodc noi ha canh bat
budc nao va cd quyén nhén lai tién vé hodc s tién twong Umg cta phan vé
chua st dung, sau khi da trir 16 phi va tién phat néu co, theo quy dinh cia
Piéu 1¢ van chuyén.

MUC 4
GIA CUGC

Diéu 71

Nguyén tic xdy dung, diéu kién 4p dung gia cudc van chuyén hang
khong do Hoi dong bo trudng quy dinh.

B0 truéong Bo Giao thong - Van tai va Buu dién chuan y gia cudc van
chuyén thuong 1¢.

MUC 5
TRACH NHIEM DAN SU

Diéu 72

Nguoi van chuyén phai bao hiém bat budc trach nhiém dan su ctia minh
ddi véi tinh mang, stc khoé, thuong tich ctia hanh khach té1 mirc giéi han
trach nhiém dan sy ctia nguoi van chuyén va theo quy dinh cua phap luat vé
bao hiém.

Diéu 73

1- Nguoi van chuyén c6 trach nhiém boi thuong thiét hai vé tinh mang,
sttc kho¢, thuong tich ctia hanh khach xay ra trong qua trinh van chuyén bang
tau bay, trir trudng hop thiét hai 6 hoan toan do tinh trang strc khoé ctia hanh
khach gay ra.

2- Trong truong hop thiét hai do hanh khach ty gay ra cho minh, thi
ngudi van chuyén co thé dugc mién hodc giam trach nhiém boi thudng thiét
hai.

Diéu 74

1- Ngudi van chuyén co trach nhiém boi thudng thiét hai do mat mat,
thiéu hut hodc hu hong hang hoa, hanh 1y ky gui trong qua trinh van chuyén
bang tau bay, trir trudng hop thiét hai xay ra do mot trong nhitng nguyén nhan
sau day:
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a) Do dac tinh tu nhién hoac khuyét tat von co clia hang hod, hanh 1y ky
gui;

b) Do hanh dong bt giit hodc hanh dong cudng ché khac ctia nha chuc
trach hodc toa an d6i voi hang hoa, hanh 1y ky guri;

) Do xung dot vii trang;

d) Do 16i ctia nguoi glri, ngudi nhan hang hoa, hanh 1y ky giri hoic do
16i ctia nguoi ap tai duge nguoi giri hodc nguoi nhan cir di kém hang hoa.

2- Trong truong hop xay ra mat mat, thiéu hut hoic hu hong hanh 1y
xéach tay, ngudi van chuyén chi chiu trach nhiém bdi thuong, néu ngudi van
chuyén c6 15i gay ra thiét hai.

Piéu 75

1- Qué trinh van chuyén hanh khach bang tiu bay duogc tinh tir thoi
diém hanh khach ra san d6 hoic budc vao dudng dng dé 1én tau bay dén thoi
diém roi khoi san dd hodc dudng éng dudi sy chi dan cta nhan vién thay mit
ngudi van chuyén.

2- Qua trinh van chuyén hang hod, hanh 1y ky giri bang tau bay duoc
tinh tir thoi diém ngudi gai hang giao hang hoa, hanh 1y cho ngudi van
chuyén t6i thoi diém ngudi van chuyén tra hang hod, hanh 1y cho ngudi co
quyén nhan.

Diéu 76

1- Mtrc boi thuong ctia ngudi van chuyén ddi voi mat mat, thiéu hut
hoac hu hong hang ho4, hanh 1y dugc tinh nhu sau:

a) Theo mirc gia tri da ké khai d6i v6i hang hoa, hanh 1y ky gui da ké
khai gia tri. Trong trudng hop nguoi van chuyén chimg minh duoc gia tri da
ké khai cao hon gid tri thuc té, thi murc boi thuong dugc tinh theo gia tri thiét
hai thuc té;

b) Theo gié tri thiét hai thyc té ddi voi hang hod, hanh 1y ky giri khong
ké khai gia tri;

¢) Theo gia tri thiét hai thuc té dbi voi hanh 1y xach tay.

2- Mirc boi thudng thiét hai noi tai diém b va diém c, khoan 1 Piéu nay
khong dugc vuot qua gidi han trach nhiém dan sy cia ngudi van chuyén;
trong truong hop khong xac dinh gia tri thiét hai thyuc té, thi mic bdi thuong
dugc tinh td1 mirc gi61 han trach nhiém dan sy cua nguodi van chuyén.

3- Ngoai mtc bdi thudng noi tai Diéu nay, nguoi van chuyén phai hoan
lai ngudi giri hang cude phi, phu phi van chuyén sé hang hoa hodc hanh 1y ky
gui bi thiét hai.

Diéu 77
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1- Nguoi van chuyén co trach nhiém bdi thuong thiét hai xay ra do van
chuyén cham tré, néu khong chuing minh duogc réng minh, nhan vién hoac dai
Iy cia minh d3 4p dung moi bién phap dé tranh thiét hai hodc khong thé ap
dung céc bién phap nhu vay.

Hang hoa bi coi 1a mét, néu sau bay ngdy, ké tir ngdy 1& ra hang hoa
phai duoc van chuyén t6i dja diém giao hang ma hang hoa khong t6i. Néu sau
khi di duoc bdi thuong ma hang hoa tdi, thi ngudi nhan hang van c6 quyén
nhan sd hang hoa d6 va hoan lai cho ngudi van chuyén s tién boi thuong da
nhan.

2- Viéc bdi thuong thi¢t hai do van chuyén cham tré khong vuot qua
miurc gidi han trach nhiém dan sy ciia nguoi van chuyén.

Diéu 78

1- Nguoi van chuyén khong duoc hudng muc gidi han trach nhiém dan
su trong truong hop ngudi van chuyén, nhan vién hodc dai 1y ciia nguoi van
chuyén khi thuc hién nhiém vu c6 15i ¢b ¥ hodc v6 ¥ nghiém trong giy nén
thiét hai.

Nguodi van chuyén chi dugc hudng mirc gidi han trach nhiém dan sy
theo quy dinh cua phap luat.

Hoi dong bo trudng quy dinh mic gidi han trach nhiém dan su cia
nguoi van chuyén ddi v6i van chuyén hang khong noi dia.

2- Bét ky thoa thuén nao cua ngudi van chuyén véi hanh khach, nguoi
giri hang va nguoi nhan hang nhdam mién hodc giam trach nhiém cta nguoi
véan chuyén quy dinh tai Luat ndy déu khong co gia tri.

3- Nguoi van chuyén ¢ thé thoa thuan dé mo rong trach nhi€ém cua
minh ddi v6i hanh khach, nguoi giri hodc ngudi nhan hang.

Diéu 79

Nguoi van chuyén c6 quyén yéu cau hanh khach, ngudi giri hoidc ngudi
nhan hang boi thuong thiét hai da gay ra cho ngudi van chuyén hodc thiét hai
ma ngudi van chuyén cé trach nhiém boi thudng. Thu tuc va mirc bdi thuong
thuc hién theo quy dinh ctia phap luat dan su.

Diéu 80

1- Nguoi gui, hanh khach va nguoi co quyén nhan hang hodc dai dién
hop phap ctia ho ¢6 quyén khiéu nai va kién nguoi van chuyén.

2- Trudce khi khoi kién ngudi van chuyén vé ton that hang hoa, hanh 1y,
thi nhitng ngudi c6 quyén khiéu nai va kién ngudi van chuyén néi khoan 1
Diéu nay phai gtri khiéu nai t6i ngudi van chuyén trong thoi han sau day:

a) Bay ngay ké tir ngay nhan hang, trong trudng hop ton that hanh 1y;
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b) Muoi bén ngay ké tir ngdy nhan hang, trong trudng hop thiéu hut, hu
hong hang ho4; hai muoi mdt ngay ké tir ngay tra hang, trong trudng hop mat
mat hang hoa;

¢) Hai muoi mét ngay ké tir ngay 18 ra ngudi c6 quyén nhan hang da
nhan dugc hanh 1y ky giri hodc hang hoa, trong truong hop van chuyén cham
tré.

3- Nguoi van chuyén phai thong bao cho ngudi khiéu nai biét viéc chap
nhan hodc khong chip nhan khiéu nai trong thoi han ba muoi ngay ké tir ngay
nguoi van chuyén nhan duoc khiéu nai. Néu khiéu nai khong dugc chép nhan
hodc qua thoi han trén ma khong nhan dugc thong bao tra 101, thi nguoi khiéu
nai c6 quyén khoi kién.

Piéu 81

Thoi hiéu khoi kién ngudi van chuyén vé t6n that hang hoa, hanh 1y 1a
mot nam ké tir ngay hang hoa, hanh 1y dugc van chuyén t6i dia diém dén hoic
tir ngay 18 ra tdu bay phai t6i dia diém dén hodc tir ngay viéc van chuyén bj
dinh chi.

MUC 6
NHUNG QUY PINH KHAC

Diéu 82

Cac quy dinh tai Chuong nay ciing duoc ap dung ddi véi viée van
chuyén quéc té bang tau bay do cac doanh nghiép van chuyén hang khong
Viét Nam tién hanh, néu diéu udc qudc té vé hang khong ma Viét Nam ky két
hoac tham gia khong quy dinh khac.

Van chuyén quéc té 13 bat ky viéc van chuyén ndo bang tdu bay ma
theo thoa thuan ctia cac bén trong hop dong van chuyén, noi khéi hanh va noi
dén trén lanh tho ciia hai quéc gia hodc trén lanh thé ciia mot quéc gia nhung
c6 noi dimg thoa thuan trén 1anh thd cua mot qudc gia khac, khong ké co gian
doan trong van chuyén hoic chuyén tai.

Diéu 83
Viéc van chuyén buu pham, buu kién bing tiu bay phai tuan theo cac
quy dinh cta phap luat vé buu kién.

Diéu 84

1- Vigc dung tau bay dé van chuyén chét nd, sung dan, chit doc, chat
dé chay, chét phong xa hodc chét c6 tir tinh cao, chat &n mon, lam gi kim loai,
chat c6 mui kho chiu phai duge phép cia co quan quan 1y Nha nude co thim
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quyén va phai tuan thu nghiém ngit nhitng quy dinh vé diéu kién bao quan va
van chuyén dic biét.

2- Nghiém cAm viéc van chuyén bang tiu bay vao va qua lanh thd Viét
Nam vii khi, dung cu chién tranh, chat phong xa, chat c6 thé gdy nguy hai 16n
cho tinh mang, stc khoé, moéi sinh, moi trudng; trong truong hop dac biét
phai dugc phép ctua Chu tich Hoi dong bo trudng.

CHUONG VII
TRACH NHIEM BOI THUONG THIET HAI NGOAI HGP PONG

MUC 1
TRACH NHIEM BOI THUONG THIET HAI
POI VOI NGUOI THU BA O MAT DAT

Piéu 85

1- Nguoi 6 mit dat bi thiét hai vé tinh mang, sirc khoé, thuong tich, tai
san do tau bay gy ra, sau day goi 13 nguoi thir ba & miat dat, c6 quyén yéu cau
bdi thuong thiét hai theo quy dinh tai Muc nay, néu chimg minh dugc rang
tau bay dang bay, nguoi hodc vat tir tu bay dang bay roi xudng truc tiép gay
ra thiét hai do.

2- Tau bay duogc coi 1a dang bay, ké tir thoi diém n6é mdy nham muc
dich cat canh cho t6i thoi diém lan dd, tit may sau khi ha canh; d6i v6i khi
cau hodc thiét bi bay twong ty, thi ké tir thoi diém roi khoi mit dat cho t6i thoi
diém cham dit.

Diéu 86

1- Nguoi khai thac tau bay phai chiu trach nhiém boi thudng thiét hai
cho nguoi thir ba & mat dat.

2- Trong truong hop tiu bay da cho thué ma hop ddng cho thué khong
ding ky vao SO dang ba tau bay dan dung, thi chu s¢ hitu tau bay phai chiu
trach nhiém boi thudng cho nguoi thi ba & mat dat nhu nguoi khai thac tau
bay; néu hop ddng cho thué da diang ky, thi chii s hitu tau bay chi chiu trach
nhiém boi thudng khi ¢ 16i gy ra thiét hai.

3- Ngudi c6 trach nhiém vé thiét hai noi tai khoan 1 va khoan 2 Diéu
nay khong phai bdi thuong thiét hai 13 hau qua truc tiép ctia xung dot vii trang
hodc do tau bay dang trong thoi han bi chinh quyén trung dung gay ra.

4- Nguoi st dung bat hop phap tau bay gy thiét hai cho ngudi thir ba,
thi phai boi thuong. Nguoi chiém hitu thu bay phai chiu trach nhiém lién déi
v6i nguoi str dung bat hop phap vé thiét hai di gay ra, néu khong ching minh
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dugc rang minh da ap dung cac bién phép can thiét dé ngin chin viéc st dung
bat hop phap do.

Diéu 87

Khi hai hodc nhiéu tiu bay ctng gy thiét hai hoic do va cham can tro
cho nhau trong khi bay ma gy thiét hai cho ngudi tht ba & dudi mat dat, thi
nguoi khai thac ctia mdi tu bay gdy thiét hai phai chiu trach nhiém lién déi
doi véi thiét hai do.

Diéu 88

Trong truong hop ching minh duge ngudi bi thiét hai da c6 16i gay ra
hodc gop phan gay ra thiét hai, thi nguoi co trach nhiém bdi thuong dugc
mién hodc gidm trach nhiém theo quy dinh cta phap luat dan sy.

Diéu 89

1- Nhitng quy dinh vé trach nhiém bdi thuong tai Muc nay khong can
tré ngudi ¢ trach nhiém bdi thuong kién lai bat ky ngudi nao khac.

Murc gidi han trach nhi€ém dan sy ciia nguoi khai thac 1a cong dan, phap
nhan Viét Nam st dung tau bay gay thiét hai cho ngudi thir ba ¢ mat dét trong
lanh thd Viét Nam do Hoi dong bo truong quy dinh.

2- Nhiing quy dinh tai Muc nay vé trach nhiém bdi thudng thiét hai d6i
vO1 nguoi thir ba & mat dat cling dugc ap dung ddi véi to chire, ca nhan nude
ngoai sir dung tiu bay gay thiét hai cho ngudi thir ba & mit dat trong lanh thd
Viét Nam.

Diéu 90

1- T6 chirc, ca nhan nudc ngoai sir dung tau bay gay thiét hai cho ngudi
thir ba & mat dat trong lanh thd Viét Nam phai bdi thuong thiét hai, nhung
khéng vuot qua muc gidi han sau ddy dbi voi mdi tau bay va mdi sy kién gay
thiét hai:

a) 500.000 franc ddi véi tau bay c6 trong lugng 1000 kg hodc nho hon;

b) 500.000 franc cong thém 400 franc tinh cho mdi kg vuot qua 1000
kg d6i véi tau bay c6 trong lwong 16n hon 1000 kg nhung khong qua 6000 kg;

¢) 2.500.000 franc cong thém 250 franc tinh cho mdi kg vuot qua 6000
kg d6i véi tau bay c6 trong lugng 16n hon 6000 kg nhung khong qua 20.000
kg;

d) 6.000.000 franc cong thém 150 franc tinh cho mdi kg vuot qua
20.000 kg d6i voi tau bay co trong lwong 16n hon 20.000 kg nhung khong qua
50.000 kg;
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e) 10.500.000 franc cong thém 100 franc tinh cho mdi kg vuot qui
50.000 kg ddi véi tau bay co trong luong 16n hon 50.000 kg.

2- Trach nhiém dbi véi viéc gay tir vong hodc ton hai strc khoé khong
vuot qua 500.000 franc dbi véi mdi ngudi chét hodc bi thuong.

3- Trong lugng ndi tai biéu nay la trong lugng cat canh tbi da duoc
phép cua tau bay theo ching chi du diéu kién bay, trir su anh hudng cua viée
bom hoi hodc khi khi str dung.

4- Pong franc nodi tai Diéu nay 1a don vi tién té co gia tri tuong duong
65,5 miligram vang 900/1000.

Diéu 91

1- Trong trudng hop ching minh duoc rang ngudi khai thac tau bay c6
16i ¢6 ¥ hodc vo ¥ nghiém trong gay ra thiét hai, thi nguoi khai thac khéng
dugc huong mire gidi han trach nhiém dan sy.

2- Nguoi str dung bat hop phép tau bay khong duoc huong mirc gidi
han trach nhiém dan su.

3- Trong truong hop co su kién gay thi¢t hai noi tai Piéu 87 cua Luét
nay, nguoi bi thiét hai c6 quyén duoc bdi thudng t6i muc téng s6 nhing gidi
han trach nhiém dan sy d6i voi mdi tau bay; ngudi c6 trach nhiém bdi thuong
ciia mdi tiu bay gay thiét hai khong phai chiu trach nhiém bdi thudng vuot
quéa murc gi61 han trach nhiém dan sy cua minh.

Diéu 92

Néu téng gia tri thi¢t hai thuc té yéu cau bdi thuong 16n hon mirc gidi
han trach nhiém dén sy, thi viéc bdi thuong giai quyét nhu sau:

1- Trong truong hop chi co yéu cau bdi thuong vé ngudi hodc tai san,
thi murc boi thuong duoc giam theo ty 1€ twong tmg vt gia tri thiét hai thuc té
ctia mdi yéu cau;

2- Trong trudng hop ¢6 yéu cau boi thudng thiét hai ca vé ngudi va tai
san, thi mot ntra sb tién boi thudng duoc uu tién sir dung dé dap tng yéu cau
bdi thuong vé nguoi; néu khong du thi chia theo ty 1& cia cac yéu cau do;
phan tién con lai duoc st dung dé dap ung yéu cau bdi thudng thiét hai tai san
va thiét hai vé nguoi chua duoc giai quyét.

Diéu 93

Nguoi khai thac tu bay phai bao hiém bat budc hodc thuc hién cac
bién phap bao dam bat budc t6i mirc gii han trach nhiém dan sy cia minh.
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MUC 2
TRACH NHIEM BOI THUONG THIET HAI KHI TAU BAY
VA CHAM HOAC GAY CAN TRO CHO NHAU

Diéu 94

1- Trong truong hop xay ra thiét hai do tdu bay va cham hoic gy can
tr¢ cho nhau, thi trach nhi€ém cta nguoi khai thac dugc xac dinh nhu sau:

a) Néu thiét hai xay ra do 16i cia mot bén, thi bén c6 18i phai boi
thuong;

b) Néu thiét hai xay ra do 16i cua hai hoic nhiéu bén, thi trach nhiém
boi thuong duoc xac dinh theo mirc do 16i ctia mdi bén; trong trudng hop
khong xac dinh dugc mirc do 131, thi cac bén c6 trach nhiém boi thuong ngang
nhau; néu khong xac dinh duoc 18, thi khong bén nao phai boi thuong.

2- Nhitng quy dinh tai Piéu nay khéng can tré viéc doi ngudi van
chuyén bdi thuong. Nguoi van chuyén co quyén yéu cau bén c6 16i noi tai
khoan 1 Piéu nay thuc hién nghia vy hoan lai khoan tién da bdi thuong.

Diéu 95
Céc quy dinh tai Chuong nay ciing duoc ap dung ddi voi tau bay cong
vu Nha nudc.

CHUONG VIII
THANH TRA AN TOAN HANG KHONG

Diéu 96

1- Thanh tra an toan hang khong bao dam viéc thuc hién cac quy dinh
ctia phéap luét vé an toan hang khéng.

Thanh tra an toan hang khong c6 nhitng nhiém vy, quyén han sau day:

a) Kiém tra gidy to, tai liéu, bang, ching chi, gidy phép lién quan t&i
viéc bdo dam an toan hang khong;

b) Kiém tra viéc bao dam cac diéu kién vé an toan k¥ thuat d6i véi tau
bay, trang bi, thiét bi phuc vu tau bay, cang hang khong, san bay va trang bi,
thiét bi mit dat phuc vu giao thong hang khong;

¢) Pinh chi hoat dong vi pham quy dinh vé an toan hang khong; dinh
chi khai thac tau bay va trang bi, thiét bi khong bao dam tiéu chuan an toan;

d) Kién nghi bién phap xir Iy va khic phuc nhitng vi pham quy dinh vé
an toan hang khong;
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e) XU phat hanh chinh hanh vi vi pham quy dinh vé an toan hang
khong.

2- T6 chtc Thanh tra an toan hang khong do Hoi dong bo truong quy
dinh.

Diéu 97

1- Té chtrc, ca nhan Viét Nam va nuéc ngoai tién hanh hoat dong hang
khong trong 1anh thd Viét Nam c6 nghia vu thi hanh quyét dinh va yéu cau
cta Thanh tra an toan hang khong.

Nguoi khai thac, ngudi chi huy tau bay, to chirc, ca nhan khac c6 lién
quan to1 hoat dong hang khong cé nghia vu bao cao voi Thanh tra an toan
hang khong cham nhét 1 ba ngay, ké tir ngay xdy ra hodc biét dugc sy kién vé
tai nan, su ¢ k¥ thuédt nghiém trong ctia tau bay va cua trang bi, thiét bi hang
khong; viéc thuc hién sai chic ning, thim quyén va nhiing viéc khac lién
quan to1 an toan hang khong;

2- Thanh tra an toan hang khong phai tuan thu phéap luat va chiu trach
nhiém trudce phap luat vé hoat dong cua minh.

CHUONG IX
XU LY VI PHAM VA GIAI QUYET TRANH CHAP

MUC 1
XU LY VI PHAM

Diéu 98

1- Nguoi c¢6 hanh vi st dung bao luc chdng lai ngudi trong tau bay
dang bay; pha huy hodc gy thiét hai cho tau bay; truc tiép hodc gian tiép dua
1én tau bay nhiing vat hodc chit c6 thé pha huy tiu bay; pha huy, gy thiét hai
cho cc phuong tién bao dam khong luu hodc can thiép bat hop phap vao viée
khai thac cac phuong tién do; cd ¥ thong bdo tin tirc sai lac co thé de doa an
toan bay va vi pham cac quy dinh khic cta phap luat vé hoat dong hang
khong dan dung, thi tuy theo mirc d§ ma bi xr phat hanh chinh hoac bi truy
ctru trach nhiém hinh su; néu gay thiét hai thi phai bdi thuong.

2- Nguoi loi dung chire vu, quyén han vi pham quy dinh vé an toan
hang khong, quy dinh vé ban vé, xuit ching tir van chuyén, giflt chd, phuc vu
hanh khach, quy dinh vé van chuyén hang khong va cac quy dinh khac cua
phap luat vé& hoat dong hang khong dan dung, thi tuy theo mirc do ma bi xir 1y
ky luat, xtr phat hanh chinh hodc truy ctru trach nhi¢m hinh sy theo quy dinh
cua phap luat.
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Diéu 99
T6 chuc, ¢4 nhan vi pham quy dinh tai cac Diéu 8, 12 va 13 cta Luat
nay, thi bi phat dén 20.000.000 dong.

Diéu 100

Nguoi khai thac tu bay, thanh vién t6 bay hodc ngudi khai thac thiét bi
k¥ thuat hang khong vi pham quy dinh vé mang theo gidy to, tai liéu can thiét
hoic khong thyuc hién cac diéu kién ctia bang, chimg chi hodc tién hanh cac
hoat dong khong duoc phép, thi bi phat dén 10.000.000 dong.

Picu 101

Nguoi vi pham trach nhiém thong bao hodc bao cao quy dinh tai Pidu
32, khoan 2 Diéu 35, khoan 3 Piéu 51, khoan 1 Piéu 97 ciia Luat nay, thi bi
phat dén 2.000.000 dong.

Diéu 102

Nguoi lam hu hai tAu bay hodc trang bi, thiét bi cta tau bay, thi bi phat
dén 20.000.000 dong.

Nguoi ¢6 mot trong cac hanh vi sau ddy, thi bi phat dén 10.000.000
dong:

1- Khong duoc phép ctia Giam doc Cang vu hang khéng ma:

a) Dit trong khu vuc cang hang khong, san bay cac ky hiéu, thiét b
gidng cac ky hiéu, thiét bi ding dé nhan biét san bay;

b) Dit cac vat dé chay trong khu vuc cang hang khong, san bay;

c) Dat cac vat thu hut chim choc tu tap hodc dé stc vat di lai trong khu
vuc cang hang khong, san bay;

2- Vi pham céc quy tic dat den hiéu, ky hi€u nhan biét cac toa nha,
cong trinh trong khu vyc 1an can cang hang khong, san bay;

3- Lam hu hai thiét bj cua cang hang khong, san bay, ky hi¢u nhan biét
cang hang khong, san bay.

Diéu 103

Nguoi vi pham quy tic xdy dung cong trinh kién trc, 1ap dit trang bi,
thiét bi, trong cdy tai khu vuc 1an cén cang hang khong, san bay, thi bi phat
dén 10.000.000 ddng, bi budc thao d&, khoi phuc nguyén trang va chiu moi
phi ton.

Diéu 104
Nguoi vi pham quy tic van chuyén hang hoa nguy hiém hoic han ché
véan chuyén, thi bi phat dén 10.000.000 dong.
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Diéu 105
Nguoi vi pham quy dinh vé ban vé, xuat ching tir van chuyén, giit chd
va phuc vu hanh khéch, thi bi phat dén 20.000.000 dong.

Diéu 106

1- Nguoi vi pham trat tg, ky luat trong tau bay, thi bi phat dén
1.000.000 dong.

2- Nguoi vi pham quy tic quay phim, chup anh va sir dung cac phuong
tién lién lac trén tiu bay, thi bi phat dén 1.000.000 dong va bi tich thu phuong
tién va phim anh.

Diéu 107

Nguoi vi pham quy dinh phong chéy, chita chay trong tau bay, quy
dinh v¢ sinh mo6i truong va v¢ sinh phong dich tai cang hang khong, san bay,
thi bi phat dén 10.000.000 dong.

Pi¢u 108

1- Ngoai bién phap phat tién, nguoi vi pham con c6 thé bi ap dung cac
hinh thirc phat bo sung va cac bién phap khac theo quy dinh ctia phap lut vé
XU phat vi pham hanh chinh; néu gay thiét hai thi phai boi thuong.

2- Hoi dong bo truong quy dinh thim quyén xir phat hanh chinh va
diéu chinh mtc tién phat khi gia ca bién dong tir 20% trd 1én.

MUC 2
GIAI QUYET TRANH CHAP

Diéu 109

Céc tranh chip trong hoat dong hang khong dan dung c6 thé duoc giai
quyét bang thuong luong, hoa giai hodc dua ra giai quyét trudc trong tai hoidc
khai kién trude toa an theo thim quyén, thi tuc do phép lut quy dinh.

CHUONG X
PIEU KHOAN CUOI CUNG

Piéu 110

Luat nay c6 hiéu lyc ké tir ngdy 01 thang 6 nam 1992.
Céc quy dinh trudc day trai voi Luat nay déu bi bai bo.
Hoi dong bo trudong quy dinh chi tiét thi hanh Luat nay.
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Luat nay da duwoc Qué'c hoi nuwoc Cong hoa xa hoi chu nghia Viét Nam
khoa VIII, ky hop thw 10 thong qua ngay 26 thang 12 nam 1991.

LUAT
SUA POI, BO SUNG MOT SO PIEU
CUA LUAT HANG KHONG DAN DUNG VIET NAM

Cin cr vao Diéu 84 cua Hién phap nudc Cong hoa xa hoi chu nghia
Viét Nam nam 1992;

Luat nay sira d6i, bd sung mot sé diéu ciia Luat hang khong dan dung
Viét Nam duoc Quéc hoi nude Cong hoa xa hdi chu nghia Viét Nam thong
qua ngay 26 thang 12 nam 1991.

Pieu 1

Stra d6i, bd sung mot s6 diéu cuia Luat hang khong dan dung Viét Nam
nhu sau:

1- Piéu 6 duoc stra d6i, bd sung nhu sau:

"Diéu 6

1- Quan 1y Nha nudc vé hang khéng dan dung bao gom:

a) Lap quy hoach, ké hoach va chinh sach phat trién nganh hang khong
dan dung;

b) Ban hanh cac van ban phap quy; ky két, tham gia va bao dam thuc
hién cac diéu udc qudc té vé hang khong dan dung; hop tac qubc té trong linh
vuc hang khong dan dung;

c) Thiét 1ap, quan 1y va to churc khai thac cac dudng hang khong; quan
Iy viing thong bao bay va quan 1y bay; quy hoach va quan 1y hé théng k§ thuat
thong tin phuc vu hoat dong hang khong dan dung;

d) Quy hoach, thanh 1ap, ding ky, quan 1y va té chirc khai thac cang
hang khong, san bay dan dung;

d) Quén 1y van chuyén hang khong; quan 1y cac dé an thanh lap, sap
nhap, giai thé cac doanh nghiép van chuyén hang khéng va cac dy an hop téc,
dau tu nude ngoai trong linh vuc hang khong dan dung;

e) Pang ky tau bay; quan 1y viéc nhap khau, xuit khiu tdu bay, trang
bi, thiét bi, vat tu phuc vu hang khong dan dung; quan ly, giam sat viéc stra
chira, bao dudng tau bay, dong co tau bay, viéc san XUt trang bi, thiét bi cua
tau bay va cac trang bi, thiét bi, vat tu khac phuc vu hoat dong hang khong
dan dung;
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g) Cép, dinh chi, gia han, stra ddi, thu hoi hodc huy bo cac ching chi,
bang, gidy phép va cac gidy to, tai liéu khac lién quan toi hoat dong hang
khong dan dung;

h) T chirc va bao dam thuc hién an ninh, an toan hang khong, an ninh
qudc gia; to chirc va bao dam an ninh, an toan cic chuyén bay chuyén co va
cac chuyén bay dac biét;

i) T6 chirc viéc tim kiém - cru nguy va diéu tra tai nan hang khong;

k) Quan ly viéc dao tao, tuyén chon va phat trién nhan lyc cua nganh
hang khong dan dung;

1) Quan ly hoat dong khoa hoc, cong ngh¢ trong linh vuc hang khong
dan dung; bao v¢ moi trudong trong hoat dong hang khong dan dung;

m) Kiém tra, thanh tra, giai quyét khiéu nai, t6 cdo va xur 1y vi pham
hanh chinh trong hoat dong hang khong dan dung.

2- Chinh phu théng nhit quan Iy Nha nuéc vé hang khong dan dung
trong ca nudc.

Co quan quan ly Nha nudc chuyén nganh hang khong dan dung 1a co
quan thudc Chinh phu, giup Chinh phu thuc hién chirc nang quan 1y Nha nude
chuyén nganh vé hang khong dan dung theo quy dinh ctia phap luat.

Céac B9, co quan ngang B, co quan thudc Chinh phtl va chinh quyén
dia phuong thuc hién viéc quan ly Nha nudce trong linh vuc hang khong dan
dung theo chirc ning, nhiém vu, quyén han do phép lut quy dinh".

2- Khoan 1 Piéu 9 duoc sira dbi, bo sung nhu sau:

"1. Tau bay thudc s& hitu cua cong dan Vi¢t Nam thuong tra tai Viét
Nam, tau bay cta cac doanh nghiép van chuyén hang khong c6 du diéu kién
quy dinh tai khoan 1 Diéu 55 cua Luat ndy va cla cac phap nhan Viét Nam
khac c6 tru s& hoat dong chinh tai Viét Nam thi dugc phép dang ky tai Viét
Nam.

Tau bay ciia t6 chiic, ca nhan nudc ngoai va tau bay ciia doanh nghiép
c¢6 von dau tu nudc ngoai, trir doanh nghiép van chuyén hang khong noi tai
khoan 1 Piéu 55 cua Luat nay, co thé duoc dang ky tai Viét Nam theo diéu
kién do Chinh phu quy dinh".

3- Piéu 27 duoc sira ddi, bd sung nhu sau:

"Diéu 27

1- Cang vu hang khong truc thudc co quan quan ly Nha nudc chuyén
nganh hang khong dan dung, ding dau 1a Giam déc, thuc hién chirc ning
quan ly cang hang khong, san bay; bdo ddm an ninh, an toan tai cang hang
khong, san bay; thu 1€ phi, phi st dung cang hang khong, san bay.

Giam dbc Cang vu hang khong c6 trach nhiém chi tri phdi hop hoat
dong ctia cac co quan quan 1y Nha nudc co tham quyén khac tai cang hang
khong, san bay; bao dam duy tri trat tu cong cdng, an ninh, an toan hang
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khong, vé€ sinh mdi truong; cung tng cac dich vu hang khong, dich vu cong
cong tién 1gi, van minh, lich su tai cang hang khong, san bay.

2- T6 chirc, nhiém vu, quyén han ctia Cang vu hang khéng va quy ché
phéi hop hoat dong gifta cac co quan quan 1y Nha nudc tai cang hang khong,
san bay do Chinh phu quy dinh.

Céc co quan quan ly Nha nudc hoat dong thuong xuyén tai cang hang
khong, san bay duoc Giam déc Cang vu hang khong bé tri noi lam viéc thich
hop tai cang hang khong, san bay.

Trong trudng hop co su ¢d xay ra anh hudng tryc tiép va tirc thoi téi an
ninh va an toan tai cang hang khong, san bay, Giam dc Cang vu hang khong
c6 quyén quyét dinh tam thoi dong ctra cang hang khong, san bay dan dung
khong qua 24 gio, ddng thoi phai bao cao ngay cho Thu trudng co quan quan
1y Nha nudce chuyén nganh hang khong dan dung.

3- Giam ddc Cang vu hang khong tai cang hang khong, san bay c6 lién
quan dén qubc phong c6 trach nhiém phdi hop véi co quan quan sy trong viéc
quan ly, bao vé va khai thac cang hang khong, san bay".

4- Piéu 43 duoc bd sung khoan 3 nhu sau:

"3. Co quan quan ly bay co trach nhiém duy tri lién lac va phdi hop
chit ch& véi cac trung tAm quan 1y bay ciia cac qudc gia 1an can trong viéc
diéu hanh bay dé bao dam an toan cho céc tiu bay bay theo cac duong hang
khong va cac vung thong bao bay cua Viét Nam".

5- Piéu 53 duoc sira ddi, bd sung nhu sau:

"Diéu 53

1- Trong trudng hop xay ra tai nan tdu bay gdy hdu qua it nghiém
trong, Co quan quan ly Nha nudc chuyén nganh hang khong dan dung co
trach nhiém sau day:

a) Diéu tra nham 1am 1 su kién, diéu kién, hoan canh, nguyén nhan va
muc do thiét hai cia vu tai nan;

b) ap dung cac bién phap nham han ché téi mirc thap nhat thiét hai co
thé x4y ra;

¢) Cong bd kip thoi thong tin, tai liéu c6 lién quan dén vu tai nan;

d) Phdi hop véi cac co quan, to chiic c6 lién quan va chinh quyén dia
phuong trong viéc diéu tra tai nan tu bay va huéng din hoat dong phong,
chéng tai nan.

2- Néu tai nan lién quan dén tau bay cong vu Nha nudc, thi Co quan
quan 1y Nha nuéc chuyén nganh hang khong dan dung phai phdi hop véi co
quan cha quan tiu bay d6 dé tién hanh diéu tra theo cic quy dinh ctia phép
luat.

3- Trong trudng hop xay ra tai nan tiu bay gy hau qua nghiém trong,
thi Chinh phi thanh 1ap Uy ban diéu tra tai nan tau bay.
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4- Trong viéc tién hanh diéu tra tai nan tau bay, Co quan quan 1y Nha
nudc chuyén nganh hang khong dan dung, Uy ban diéu tra tai nan tau bay c6
quyén kiém tra, kham nghi¢m tau bay, trang bi, thiét bi, vat tu cua tiu bay, tai
san duoc van chuyén trén tau bay bi tai nan va tau bay c6 lién quan dén vu tai
nan. Trong truong hop tai nan gdy tir vong, thi t chtrc chuyén mén do Chinh
phui quy dinh c6 quyén giir tir thi dé kham nghiém, bao dam cho viéc diéu tra
tai nan.

5- Chu so hitu, nguoi khai thac tau bay, cac td chuc, c4 nhan khac c6
lién quan dén hoat dong hang khong dan dung phai cung cép kip thoi, day du
va chinh xac cac thng tin can thiét lién quan dén tai nan tdu bay cho Co quan
quan 1y Nha nudc chuyén nganh hang khong dan dung, Uy ban diéu tra tai
nan tau bay.

6- Trong trudng hop tiu bay dian dung nudc ngoai bj tai nan trén lanh
tho Viét Nam, thi Chinh pha Viét Nam c6 thé chap nhan nguoi duoc quéc gia
noi dang ky tau bay chi dinh lam quan sat vién trong qua trinh diéu tra tai
nan."

6- Piéu 55 dugc sira ddi, bd sung nhu sau:

"Diéu 55

1- Doanh nghiép van chuyén hang khong Viét Nam néi tai Luat nay 1a
doanh nghiép van chuyén hang khong dugc thanh 1ap theo phap luat Viét
Nam, c6 tru s¢ hoat dong chinh tai Viét Nam; trong truong hgp doanh nghi¢p
van chuyén hang khong 14 doanh nghiép c6 vén dau tu nudc ngoai, thi Bén
Viét Nam phai c6 du diéu kién vé von va quyén kiém soét thuc té theo quy
dinh cua phap luat Viét Nam, pht hop v6i phap luat va thong 18 qudc té.

2- Chi c¢6 doanh nghiép van chuyén hang khong quy dinh tai khoan 1
Piéu nay méi duge van chuyén cong cong bang tau bay.

3- Gidy phép thanh lap doanh nghiép van chuyén hang khéng do Thu
truéng Co quan quan 1y Nha nudc chuyén nganh hang khong dan dung cip,
sau khi dugc Thu tuéng Chinh phu cho phép thanh 1ap.

4- Thu truéng Co quan quan ly Nha nudc chuyén nganh hang khong
dan dung quy dinh diéu kién ddi voi chuyén bay thuong 18, diéu kién va giéi
han thuc hién chuyén bay khong thuong 18; cip, gia han gidy phép khai thac
d6i v6i van chuyén thuong 18 va khong thuong 1é cho doanh nghiép van
chuyén hang khong.

5- Gidy phép thanh lap, gidy phép khai thac co thé bi huy bo, thu hoi
hodc dinh chi st dung khi doanh nghiép van chuyén hang khong c6 vi pham
thudc mat trong cac truong hop sau day:

a) Vi pham cac quy dinh vé thanh 1ap doanh nghiép; vi pham diéu kién
kinh doanh, diéu kién khai thac hodc céc quy dinh ctua phap luat vé an ninh,
an toan hang khong;
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b) Khong bat dau kinh doanh trong thoi han sau thang, ké tir ngay dang
ky kinh doanh hodc ké tir ngay duogc cp gidy phép khai thac;

c¢) Ngung hoat dong kinh doanh qua sau thang.

Thu truéng Co quan quan ly Nha nudc chuyén nganh hang khong dan
dung c6 quyén huy bo, thu hdi hodc dinh chi st dung gidy phép thanh lap,
gidy phép khai thac ctia doanh nghiép van chuyén hang khong.

6- Chinh phu quy dinh thu tuc, diéu kién cip, gia han, huy bo, thu hoi
hodc dinh chi sir dung gidy phép thanh lap, dang ky kinh doanh, gidy phép
khai thac ctia doanh nghiép van chuyén hang khong.

7- Ngoai cac quy dinh cta Luat nay, vi¢c thanh 1ap, hoat dong, giai thé
ctia cac doanh nghiép van chuyén hang khong con phai tuan thu cac quy dinh
khac cua phép luat Viét Nam".

7- Khoan 1 va khoan 2 Diéu 58 dugc d4nh sb thanh khoan 2 va khoan 3
va Piéu ndy duogc bo sung khoan 1 nhu sau:

" 1- Viéc trao d6i quyén thong thuong hang khong gitta Viét Nam va
qudc gia khac duge thyc hién trén co so ton trong doc 1ap, cha quyén va phap
luat cua nhau; bao dam sy cong bﬁng, binh déng vé co hoi khai thac, vé quyén
loi va nghia vu giira cac hang hang khong cta Viét Nam va ctia quéc gia khéc
duogc chi dinh dé thyc hién cac quyén thong thuong hang khong".

8- Quy dinh tai Piéu 70 dugc danh sb thanh khoan 1 va Piéu nay duoc
bd sung khoan 2 va khoan 3 nhu sau:

"2- Moi tranh chép giita hanh khach va ngudi van chuyén xay ra trong
chuyén bay duoc giai quyét tai cang hang khong, san bay.

3- Khi t6i cang hang khong, san bay, hanh khach phai roi khoi tau bay
theo su chi dan ctia nhan vién hoic dai 1y ciia nguoi van chuyén. Hanh khach
khéng dugc ¢ lai trong tau bay vi 1y do tranh chip véi ngudi van chuyén xay
ra trong chuyén bay."

9- Piéu 71 duoc sira ddi, bd sung nhu sau:

" Diéu 71

Nguyén tic xay dung, diéu kién ap dung gia cudc, khung gia cude van
chuyén hang khong do Chinh phu quy dinh.

Gia cude van chuyén thuong 1é do cac doanh nghiép van chuyén hang
khong trinh Co quan quan ly Nha nudc chuyén nganh hang khong dan dung
phé duyét."

10- Khoan 1 Piéu 78 dugc stra doi, bd sung nhu sau:

"1- Nguoi van chuyén khong dugc hudng mirc giéi han trach nhiém
dan su trong truong hop nguoi van chuyén, nhan vién hoic dai 1y cua ngudi
van chuyén 6 13i ¢b v hoac vO y nghiém trong gay ra thi¢t hai khi thyc hi¢n
nhiém vu.
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Nguoi van chuyén chi dugc hudéng muc gidgi han trach nhi€ém dan sy
nhu muc gi6i han trach nhiém dan su trong viéc van chuyén qudc té bang tau
bay theo cac diéu udc qubc té ma Viét Nam ky két hodc tham gia".

11- Piéu 90 duoc sira d6i, bd sung nhu sau:

"Diéu 90

1. To chirc, ca nhan nudc ngoai st dung tiu bay gay thiét hai cho nguoi
thir ba & mit dat trong 1anh thé Viét Nam phai boi thuong thiét hai, nhung
khong vuot qua muc giéi han 1.000 do-la My ddi véi mdi kilogram trong
luong tiu bay cho mdi tiu bay va mdi sy kién gay thiét hai.

2- Trong lugng tau bay noi tai khoan 1 Piéu nay 1a trong lugng cat
canh t6i da duoc phép cua tau bay theo chimg chi du diéu kién bay, trir su anh
huong cua viéc bom hoi hodc khi khi str dung.

3- Trach nhiém boi thuong thiét hai dbi v6i viée gay tir vong hodc ton
hai sttc khoé khong vuot qua 150.000 d6-la My d6i v6i mdi nguoi chét hodc
bi thuong."

12- Tén cua Chuong VIII duogc stra doi, bd sung thanh "Thanh tra an
toan hang khong va bao ddm an ninh hang khong".

Diéu 2

1- B6 sung Piéu 93a nhu sau:

"Diéu 93a

Céc quy dinh tai Muc nay ciing duoc ap dung d6i véi tu bay dang bay
gay thiét hai cho tau, thuyén va cac cong trinh cta Viét Nam & cac ving nudc
trong 1anh thd Viét Nam, cic ving bién thudc chu quyén, quyén chii quyén,
quyén tai phan qudc gia ciia Viét Nam, cac ving bién va cac ving dat, ving
nuée khong thudc chu quyén va quyén tai phan cia bat ky qudc gia nao".

2- B6 sung Diéu 97a nhu sau:

"Diéu 97a

1. Trong linh vyc bdo dam an ninh hang khong, Co quan quan ly Nha
nudc chuyén nganh hang khong dan dung c6 cac nhi¢m vy, quyén han sau
day:

a) Phéi hop véi Bo Quéc phong, B6 N1 vy, cac co quan Nha nudce hiru
quan khac va chinh quyén dia phuong noi c¢6 cang hang khong, san bay hoic
noi lép dat cac trang bi, thiét bj phuc vu hang khong soan thao Chuong trinh
an ninh hang khong qudc gia va cac bién phap bao dam an ninh hang khong
trinh Chinh phu ban hanh;

b) Phé duyét Chuong trinh an ninh hang khong cua cac cang hang
khéng, san bay va cta cac doanh nghiép van chuyén hang khong;

c) Chi dao, kiém tra viéc thuc hién céc Chuong trinh an ninh hang
khong va cac bién phdp bao dam an ninh hang khong;
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d) Xay dung Chuong trinh huan luyén vé an ninh hang khong;

d) Cung cap kip thoi cac thong tin vé an ninh hang khong;

e) Hop tac qudc té trong linh vuc an ninh hang khong.

2- Cang vu hang khong phai t6 chirc thyc hién cac Chuong trinh an
ninh hang khong; phéi hop véi cac don vi thuoc Bo Quéc phong, Bo Noi vy,
Tong cuc Hai quan, cic co quan khac c6 lién quan va chinh quyén dja phuong
ap dung céac bién phép thich hop dé ngan chin cac hanh vi vi pham phap luét
vé an ninh trong hoat dong hang khong dan dung; bao dam an ninh cho tau
bay dan dung, tu bay céng vu Nha nudc, tau bay nudc ngoai di va dén cac
cang hang khong, san bay dan dung Vi¢t Nam.

3- Cac doanh nghiép van chuyén hang khong va cac co quan, don vi
thuoc nganh hang khong dan dung phai ddm bao thuc hién nghiém chinh cac
Chuong trinh an ninh hang khong; 4p dung cic bién phéap thich hop nham
dam bao an toan cho tau bay, hanh khach va t6 bay khi c6 hanh vi cudp, pha
hodc cac hanh vi trai phap luat khac trong khi bay.

4- Hanh khach, hanh 1y, hang hoa, buu pham, buu kién va cic d6 vat
phuc vu chuyén bay phai duoc kiém tra an ninh trudc khi duoc dua 1én tau
bay. Trong truong hgp phat hién hanh khach hodc hanh ly, hang hoa, buu
phém, buu kién, dd vat khac c6 dau hiéu vi pham quy dinh vé an ninh hang
khong, an ninh quéc gia, thi hanh khach hodc hanh ly, hang hod, buu phérn,
buu kién, d6 vat d6 ¢ thé bi dinh chi van chuyén trong chuyén bay do."

Diéu 3

1- Cac cum tir "Hoi ddng Bo truong" va "Chu tich Hoi dong Bo
treong" noi tai Luat hang khong dan dung Viét Nam duogc thay thé bang cac
cum tur tuong tng la "Chinh phu" va "Thu tuéng Chinh pha".

2- Céac cum tur "Bo Giao thong van tai va Buu dién" va "Bo truong Bo
Giao thong van tai va Buu dién" ndi tai Luat hang khong dan dung Viét Nam
dugc thay thé bang cac cum tir twong tmg 13 "Co quan quan 1y Nha nudc
chuyén nganh hang khong dan dung" va "Thu truéng Co quan quan ly Nha
nudc chuyén nganh hang khong dan dung".

3- Cac cum tir "Co quan khong luu" ndi tai Luat hang khong dan dung
Viét Nam duogc thay thé bang cac cum tir "Co quan quan 1y bay".

Piéu 4
Chinh pha quy dinh chi tiét thi hanh Luat nay.

Luat nay duoc Quéc hoi nudc Cong hoa xa hdi chu nghia Viét Nam
khod IX, ky hop thr 7 thong qua ngay 20 thang 4 nam 1995.
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LENH

CUA CHU TICH NUOC SO 38L/CTN
NGAY 10 THANG 12 NAM 1994
(Trich)

CHU TICH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

Can cir vao Piéu 103 va Piéu 106 ciia Hién phdp mede Cong hoa xa
hoi chu nghia Viét Nam nam 1992,

Can cir vao Diéu 78 cua Ludt t6 chirc Quéc hoi;

NAY CONG BO:

Phéap 1énh bao v¢ cong trinh giao thong da dugc Uy ban thuong vu
Quéc hdi nude Cong hoa xa hoi chii nghia Viét Nam khoa IX thong qua ngay
02 thang 12 nam 1994.

PHAP LENH
BAO VE CONG TRINH GIAO THONG

Dé tang cwong quan 1y Nha nude, ndng cao trach nhiém cia co quan
Nha nuée, t6 chire kinh té, t6 chire xa hoi, don vi vii trang nhan dan va moi ca
nhdn trong viéc bdo vé céng trinh giao théng, gép phan phdt trién kinh té - xa
héi, bao dam quoc phong, an ninh va doi séng nhan dan;

Can cir vao Piéu 91 ciia Hién phdp nuwée Cong hoa xd hdi chii nghia
Viet Nam nam 1992;

Phép 1énh nay quy dinh vé bao vé cong trinh giao thong.

CHUONG I
NHUNG QUY PINH CHUNG

Diéu 1

230



Cong trinh giao thong 14 co s¢ kinh té - k¥ thuat thudc két cau ha tang
c6 tam quan trong d6i voi su nghiép phat trién kinh té qubc dan, gop phan bao
dam qudc phong, an ninh va doi sdng nhan déan.

Diécu 2

Cong trinh giao thong dugc quy dinh trong Phap 1énh ndy bao gdm
cong trinh giao thong duong bo, duong sit va dudng song phuc vu giao théng
van tai cong cong, sau day goi chung la cong trinh giao thong.

Viéc bdo v¢ cong trinh giao thong hang khong dan dung, cong trinh
giao thong hang hai do Luat hang khong dan dung Viét Nam va Bo Luat hang
hai Viét Nam diéu chinh.

Diéu 3

Bio vé cong trinh giao thong dugc quy dinh trong Phap 1énh nay gdm
nhitng hoat dong bao dam an toan va tudi tho cta cong trinh; cac bién phap
phong ngtra, ngan chan va xu ly cac hanh vi xam pham cong trinh gay nguy
hiém dén tinh mang nhan déan, gy thiét hai dén tai san ciia Nha nudc va cia
nhan dan.

Diéu 4

Nha nuéc co chinh sach khuyén khich, bao vé quyén va loi ich hop
phap cua t6 chirc, ca nhan trong nudc, ngoai nudc dau tu, ap dung tién bo
khoa hgc va cong ngh¢ vao viéc xay dung cai tao, duy tu, stra chita va bao vé
cbng trinh giao thdng.

Diéu 5

Nha nuéc thdng nhat quan 1y vé bao vé cong trinh giao théng, khong
phan biét cong trinh duoc xdy dung bang ngudn vén nio.

Nha nudc bao dam kinh phi va cac diéu kién cho viéc duy tu, stra chita
va bao vé cong trinh giao thong dugc dau tu xdy dung bang ngudn von cua
ngan sach Nha nudc hodc co ngudn gdce tir ngan sach Nha nude.

Chu cua cong trinh giao théng duoc dau tu xay dung bang cac ngudn
von khac phai ty bao dam kinh phi dé duy tu, stra chita va bao vé cong trinh.

Piéu 6

Quy hoach cai tao, mé rong va nang cép cac loai duong giao thong phai
dugc co quan Nha nude c6 thim quyén phé duyét va phai dugce cong khai
cam mdc chi gidi.

231



Viéc thiét ké, xay dung cong trinh giao thong phai tuan theo quy hoach,
ké hoach, luan chimg kinh té - k¥ thuat d3 duoc co quan Nha nudc co tham
quyén phé duyét; bao dam chat luong va an toan k§y thuat cta cong trinh.

Dieu 7

Co quan Nha nuéc, t6 chirc kinh té, t6 chirc x4 hoi, don vi vil trang
nhan dan va moi cd nhan c6 trach nhiém gitr gin, bdo v€ cong trinh giao
thong; chap hanh cac quy dinh ctia phap luat vé bao vé cong trinh giao thong
va cac quy dinh phap luat cé lién quan.

T6 chirc, c4 nhan nude ngoai hoat dong, cu tra trén lanh thd Viét Nam
phai tuan theo cac quy dinh ctia phap luat Viét Nam vé bao vé cong trinh giao
thong.

Dicu 8

Ho1 déng nhan dan cac cép trong pham vi nhi€ém wvu, quyén han cua
minh ¢6 trach nhiém gidm sat viéc thi hanh phap luat vé bao vé cong trinh
giao thong tai dia phuong.

Nha nuée tao diéu kién dé Mit tran T6 quéc Viét Nam va céc to chire
thanh vién trong pham vi nhiém vu, quyén han ctia minh tham gia gido duc,
dong vién nhan dan va giam sat viéc thi hanh phap luat vé bao vé cong trinh
giao thong.

Diéu 9

Nguoi st dung, khai thadc cong trinh giao thong phai tra 1€ phi giao
thong theo quy dinh cua phap luit.

Chinh phu quy dinh céac loai cong trinh giao thong dugce thu 1€ phi va
mirc 1& phi d6i véi timg loai cong trinh.

Diéu 10
Moi hanh vi xdm pham dén cong trinh giao thong phai dugc xur 1y
nghiém minh.

CHUONG II
BAO VE CONG TRINH GIAO THONG

Piéu 11

Cong trinh giao théng dugc bao vé bao gdm:

1- Cong trinh duong bg: duong, cau, céng, ham, via he duong do thi,
bén pha, bén xe, hé théng thoat nudc, coc tiéu bién bao va cac cong trinh,
thiét bi phu tro khéc;
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2- Cong trinh dudng song: ludng chay tau thuyén trén song, ho, kénh
dao va ven vinh; au thuyén, k&, dap, cang, bén, kho bai, phao tiéu bao hiéu va
cac cong trinh, thiét bi phu trg khac;

3- Cong trinh duong sét: duong, cu, ham, céng, nha ga, kho bai, hé
théng thong tin tin hi€u va cac cong trinh, thiét bi phu tro khac.

Diéu 12

Can ctr viéc phan cap quan ly, cac hé thong duong giao thong duoc
phéan loai nhu sau:

1- Puong bd: qudc 16, duong d6 thi, duong tinh, duong huyén, dudng
xa va duong bd chuyén dung;

2- Puong song: duong song trung uong, duong song dia phuong va
duong song chuyén dung;

3- Puong sit: duong sat qudc gia va dudng sit chuyén ding.

Diéu 13

Pham vi bao vé cong trinh giao thong bao gdm: Cong trinh; hanh lang
bao v¢ cong trinh; phén trén khong, phﬁn dudi mat dat, phén dud1 mat nudc
c6 lién quan dén an toan cong trinh va an toan cho hoat dong giao thong van
tai.

Ngoai pham vi bao v€ cong trinh giao thong, viéc xay dung va moi hoat
dong khac khong duoc gay tac hai dén an toan cong trinh.

Chinh phu quy dinh pham vi bao vé cong trinh giao thong.

Diéu 14

Viéc xay dung cong trinh, st dung va khai thac khoang khong, viung
dat, viing nudc trong pham vi bao vé cong trinh giao thong phai duoc co quan
quan Iy Nha nudc c6 tham quyén vé bao vé cong trinh giao thong cho phép
theo quy dinh cua phap luat.

Viéc xay dung cong trinh, st dung va khai thac khoang khong, viung
dat, ving nudc ngoai pham vi bao vé cong trinh giao thong nhung anh huéng
dén an toan cong trinh hodc an toan cho hoat dong giao thong van tai trén
cong trinh phai c6 y kién cua co quan quan 1y Nha nuéc c6 thAm quyén vé
bao v¢ cong trinh giao thong.

Diéu 15

1- Viéc quan ly, khai thac, stra chita va bdo v¢ cong trinh giao thong
phai tuan theo quy trinh, quy pham, tiéu chuin k¥ thuat di dugc co quan Nha
nuéc c6 tham quyén quy dinh.
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2- Bon vi quan ly cong trinh giao thong co6 trach nhiém bao dam trang
thai an toan k¥ thuat ctia cong trinh; truong hop phat hién cong trinh c6 chd bi
hu hong, de doa an toan giao thong thi phai c6 bié€n phéap xtr ly, stra chira kip
thoi; c6 bién phap phong, chéng thién tai nham han ché tén hai dén cong trinh
va phai lién doi trach nhiém ddi véi tai nan giao thong xay ra do chat luong
cua cong trinh khong bao dam an toan k¥ thuat.

Di¢u 16

Khi phat hién cong trinh giao thong bi xam pham hodc c¢é nguy co
khong an toan, thi nguoi phét hién c6 trach nhiém bao ngay cho chinh quyén
dia phuong, don vi quan ly cong trinh, canh sét giao thong hodc co quan Nha
nuéce khac noi gan nhét biét dé c6 bién phap xt 1y kip thoi.

Diéu 17

Dbi voi cong trinh giao thong dic biét quan trong, Bo Giao thong van
tai chi tri phéi hop v6i Bo Noi vu va Bo Quéc phong xay dung phuong an to
chtrc viéc bao v¢ theo quy dinh cua Chinh phu.

Trong pham vi nhiém vy, quyén han ctia minh, luc lugng canh sat nhan
dan c6 trach nhiém phdi hop, hd tro don vi quan 1y cong trinh giao thong va
luc luong thanh tra vé bao vé cong trinh giao thong trong viéc bao vé céac
cong trinh giao thong.

Diéu 18

Nghiém cdm moi hanh vi 14n chiém pham vi bao vé cong trinh giao
thong dé xay dung nha &, 1éu quan hodc bat ky cong trinh nao khac.

Moi hanh vi vi pham trong vi¢c thuc hién quy hoach da dugc co quan
Nha nudc c6 thAm quyén phé duyét, trong viée giai quyét dén bu va giai
phong mit bang déu phai duoc xt Iy nghiém minh.

Diéu 19

1- T6 chirc, c4 nhan duge phép xay dung, cai tao, m¢ rong, stra chira
cong trinh va tién hanh cac hoat dong khac trong pham vi bao vé cong trinh
giao thong phai tuan theo phap luat vé bao vé cong trinh giao thong va céac
quy dinh cta phap luat cé lién quan.

2- Trudong hop Nha nude can xay dung cai tao, mé rong cong trinh giao
thong thi chu cac cong trinh, nha &, 1éu quan da xdy dung trong pham vi hanh
lang bao vé cong trinh giao thong, ké ca trudng hop dd dugc phép xay dung
déu phai di chuyén kip thoi theo quyét dinh cta co quan quan 1y Nha nude co
tham quyén.
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Viéc dén bu duoc thyc hién theo quy dinh ctia phap luat va bao dam
dang chinh sach cua Nha nudc.

3- Viéc di chuyén cham tré hodc cb tinh tri hodn viée di chuyén cac
cong trinh, nha &, 1éu quan quy dinh tai khoan 2 cia Piéu nay gay tré ngai
cho viéc xay dung, cai tao, md rdng cong trinh giao thong phai dugc xur ly
nghiém minh.

Diéu 20

Nghiém cAm cac hanh vi sau day:

1- Pha huy, thdo g0, trdm cép cau kién, phu kién, vat tu, vat li€u xay
dung, hé théng thong tin tin hi¢u, thiét bi bao hiéu huéng dan giao thong cia
cong trinh giao théng;

2- Thai cac chat doc hai 1am hu hai, anh huong dén d6 bén va tudi tho
cua cong trinh giao thong;

3- Chura chat hang hoa, nguyén vat li¢u, phé thai; rura xe, hop chg, tha
trau bo, gia suc trén duong giao thong; phoi rom ra, thoc laa, nong san va cac
vat khac trén quc 16 va nhitng hanh vi khac giy can tré cho viéc khai thac, sir
dung cong trinh giao thong;

4- Piéu khién tau, xe vuot qua tai trong hodc chay qua tbc do quy dinh
gy anh huong dén chat lugng cta cong trinh giao thong.

Diéu 21

Céc viéc sau ddy chi dugc tién hanh khi co quan quan 1y Nha nudc c6
tham quyén vé bao vé cong trinh giao thong cho phép:

1- Khoan, dao, x¢ duong giao thong;

2- Sir dung chét nd khai thac da, cat, soi, dat gy anh huong dén chat
lugng cong trinh giao thong;

3- bat duong 6ng cép nude, thoat nuée, dan dau khi; dat cap dan dién,
cap thong tin va thiét bi chiéu sang trong pham vi bao vé cong trinh giao
thong;

4- Neo budc, dau, db phuong tién giao thong, be mang gay can trd cho
viéc khai thac va stir dung cong trinh giao thong;

5- D1 chuyén vi tri, che lép lam giadm hi¢u lyc hodc tac dung cua h¢
théng thong tin tin hiéu va thiét bi bao hiéu huéng din giao thong;

6- Mo dudng ngang qua dudng sit, quc 16 va duong co giai phan
cach; diéu khién xe xo gi01, xe banh xich hodac kéo vat nang vugt qua duong
sat & nhung noi quy dinh khong cho vuot qua;

7- Dung cong chao, bién quang céo, khau hiéu trong pham vi bao v¢
cbng trinh giao thong;
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8- Pat dang d6, phuong tién nudi, danh bat thuy san lam tré ngai ludng
chay tau thuyeén;

9- Cac hanh vi khac gy anh huong dén chat luong cong trinh giao
thong.

Trong trudong hop duoc phép tién hanh mot trong nhiing viéc quy dinh
tai Piéu nay, thi khi thuc hién phai c6 bién phap bao dam an toan giao thong;
sau khi hoan thanh phai kip thoi khéi phuc nguyén trang va chat lugng cia
cong trinh giao thong. Pon vi quan ly cong trinh giao thong c6 trach nhiém
kiém tra, giam sat viéc khoi phuc nguyén trang va chat lugng cta cong trinh
giao thong.

Diéu 22

Trong trudng hop can thiét, hoat dong cua cac phuong tién sau day
phai c6 gidy phép ciia co quan quan 1y Nha nudc co thim quyén va bao vé
cong trinh giao thong:

1- Xe banh xich, xe co6 trong tai 16n, xe c6 kich thudce 16n hoat dong
trén duong giao théng cong cong cd cau va dudng bi han ché vé tai trong
hozc kho gi6i han;

2- Tau thuy co kich thudc 16n hoat dong trén nhimg tuyén duong song
c6 ludng chay tau thuyén han ché.

Gidy phép hoat dong ctia cac phuong tién quy dinh tai Diéu nay duoc
cip dé sir dung mot lan hodc c6 thoi han va theo nhitng tuyén dudng quy
dinh.

Pon vi quan 1y cong trinh giao thong phdi hop véi luc luong canh sat
giao thong va luc lwong kiém soat quan su t6 chic kiém tra hoat dong cuia céc
loai phuong tién quy dinh tai diéu nay.

Diéu 23

Viéc bao vé cong trinh giao thong két hop lam cong trinh qubc phong
hodc cong trinh qudc phong két hop 1am cong trinh giao thong phai tuan theo
cac quy dinh cta Phap 1énh nay va Phap l1énh bao vé cong trinh qudc phong
va khu quan su.

Viéc bao vé cong trinh giao thong két hop lam cong trinh thuy loi, dé
diéu hodc cong trinh thuy loi, dé diéu két hop 1am cong trinh giao thong phai
tuan theo cac quy dinh cia Phéap Iénh nay, Phéap 1énh khai thac va bdo vé cong
trinh thuy loi va Phap 1énh vé dé diéu.

Viéc bao vé cong trinh giao thong c6 lién quan dén céc cong trinh khac
thudc két cdu ha tang phai tuan theo cac quy dinh cua Phép 1énh nay va cac
quy dinh phap luat c6 lién quan.

Diéu 24
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1- Trong trudng hop cd su ¢ giy can trd giao théng, chu cia vat
chuéng nhiéu ngai nam trong pham vi ludng chay tau thuyén phai bao ngay
cho don vi quan 1y cong trinh giao thong noi gan nhat, c6 bién phap bao dam
giao thong an toan va co6 trach nhi¢ém g& bo va thanh thai vat chuéng ngai do
theo thoi han quy dinh cta don vi quan 1y cong trinh giao thong;

2- Trong trudng hop co su cd gdy can trd giao thong, chii cua vat
chudéng ngai trén dudng bo, dudng sit phai bao ngay cho don vi quan Iy céng
trinh giao thong, luc luong canh sat giao thong noi gan nhét va cé trach nhiém
& bo va thanh thai vat chudng ngai, khong dé gay trd ngai dén viéc luu thong
tau, xe.

3- Trong truong hop vat chudng ngai khong dugce gd bd va thanh thai
dang thoi han quy dinh, don vi quan ly cong trinh giao thong hodc luc luong
canh sat giao thong c6 trach nhiém xur 1y va chu cua vat chuéng ngai phai
chiu moi phi ton.

CHUONG III

QUAN LY NHA NUOC VE BAO VE CONG TRINH GIAO THONG

Diéu 25

Chinh phii théng nhat quan 1y Nha nudc vé bao vé cong trinh giao
thong trong pham vi ca nudec.

Bo Giao thong van tai thuc hién chic ning quan 1y Nha nudc vé bao vé
cong trinh giao thong; co6 trach nhiém td chirc thuc hién viéc quan 1y, bao v¢,
khai thac, sir dung, kiém tra va thanh tra viéc bao vé hé théng quéc 10, duong
song trung wong va dudng sit qudc gia; bao dam hé théng giao thong qudc
gia an toan, thong sudt.

Bd Noi vy, cac By, nganh ¢6 lién quan trong pham vi nhi¢m vy, quyén
han ctia minh ¢ trach nhiém phdi hop véi b Giao théng van tai trong viée
thue hién chirc ning quan 1y Nha nudc vé bao vé cong trinh giao thong.

Uy ban nhan dan céc cip trong pham vi nhiém vu quyén han cta minh
c6 trach nhiém thuc hién chirc ning quan Iy Nha nudc vé bao vé cong trinh
giao thong theo su hudng dan cua B6 Giao thong van tai; c6 trach nhiém to
chtrc bao v¢ cac cong trinh giao thong trong pham vi dia phuong; chi dao viéc
duy tu, stra chita va bao vé cong trinh giao thong dugc phan cap quan 1y.

Co quan quan Iy Nha nudc vé bao vé cong trinh giao thong ¢ dia
phuong cé trach nhiém gitp Uy ban nhan dan cung cip thuc hién chtic ning
quan ly Nha nude ve bao vé cong trinh giao thong.

Viéc quan 1y Nha nudc vé bao vé cong trinh giao thong dudng sit do
Chinh phu quy dinh theo dé nghi cta Bo trudéng Bo Giao thong van tai.

Diéu 26

237



Noi dung quan Iy Nha nudc vé bao vé cong trinh giao thong bao gom:

1- Lap quy hoach, ké hoach xay dung cai tao, ning cip va stra chita
cong trinh giao théng;

2- Xay dung va ban hanh cac vin ban phap quy vé bao vé cong trinh
giao théng va to chic thuc hién cac quy dinh phap luat vé bao vé cong trinh
giao thong;

3- T6 chirc bd may quan 1y, bao vé cong trinh giao thong;

4- Quy dinh va cong bd tai trong, tiéu chuan k¥ thuat cia cac loai
phuong tién giao thong van tai pht hop voi an toan ciia hé thong coéng trinh
giao thong cong cong.

Quy dinh tai trong va kich thudc gidi han cua cac phuong tién giao
thong van tai c6 tai trong va kich thudc 16n duoc phép nhap khau vao Viét
Nam;

5- Cép va thu hoi gidy phép dbi v6i cac truong hop khai thac, sir dung
cong trinh ¢6 anh hudng dén chat luong va an toan ctia cong trinh giao thong;

6- Quy dinh vé viéc xdy dung cong trinh ¢ hai bén dudng giao thong
thudc hanh lang bao v¢ duong giao thong phu hgp véi quy hoach cai tao, mo
rong duong giao thong;

7- Tuyén truyén, phd bién, gido duc phap luat vé bao vé cong trinh giao
thong;

8- Pao tao, bdi dudng can bd quan 1y, bao vé cong trinh giao thong;
nghién ctru, ap dung tién bd khoa hoc va cong ngh¢ vao linh vuc bao vé cong
trinh giao théng;

9- Kiém tra, thanh tra viéc thuc hién céc quy dinh phap luét vé bao vé
cbng trinh giao théng;

10- Giai quyét tranh chﬁp, khiéu nai va to cdo c6 lién quan dén viéc bao
vé cong trinh giao thong; xir 1y cac vi pham phap luit vé bao vé cong trinh
giao thong theo thim quyén;

11- Hop tac qudc té trong linh vuc bao vé cong trinh giao thong.

Diéu 27

T6 chtic hé thdng cac don vi quan 1y cong trinh giao thong dugce quy
dinh nhu sau:

1- BO Giao théng van tai quy dinh to chtc cac don vi quan 1y cong
trinh qudc 10, duong séng trung wong va dudng sit qudc gia;

2- Uy ban nhan dan tinh, thanh phé truc thudc trung wong quy dinh to
chtrc cac don vi quan ly cong trinh duong do6 thi, duong tinh, duong huyén,
duong xa va duong song dia phuong theo su hudng dan cua Bo Giao thong
van tai.

CHUONG IV

238



THANH TRA VE BAO VE CONG TRINH GIAO THONG

Diéu 28

Co quan quan 1y Nha nudc vé bao vé cong trinh giao thong thuc hién
chtrc ning thanh tra vé bao vé cong trinh giao thong.

Chinh phu quy dinh t6 chirc, nhiém vy, quyén han va hoat dong cua
thanh tra vé bao vé cong trinh giao thong.

Bd Giao thong van tai td chtrc luc lugng thanh tra bao vé cong trinh
duong bo, dudng sit va duong song.

Diéu 29

Khi tién hanh thanh tra, Poan thanh tra hodc Thanh tra vién vé bao vé
cong trinh giao thong co quyén:

1- Kiém tra, thanh tra viéc thuc hién cac quy dinh cta phap luat vé bao
vé cong trinh giao thong;

2- Lap bién ban cac vi pham phép ludt vé bao vé cong trinh giao thong;
quyét dinh tam thoi dinh chi hodc dinh chi cac vi pham phap luat nghiém
trong vé bao vé cong trinh giao thong;

3- Xt 1y theo tham quyén hodc kién nghi co quan Nha nudc co thim
quyén xir 1y cac hanh vi vi pham phép luét vé bao vé cong trinh giao thdng;

4- Giai quyét tranh chap, khiéu nai, té cao dbi voi cac vi pham phap
luat vé bao vé cong trinh giao thong theo tham quyén;

5- Chu tri phdi hop véi luc lugng canh sat nhan dan va cac co quan bao
v€ phap luat khac trong viéc thuc hién chic nang thanh tra vé béo vé cong
trinh giao théng.

Trong trudng hop can thiét, dé kip thoi ngin chin hau qua c6 thé xay ra
d6i v6i cong trinh giao thong do hanh vi vi pham phéap luat vé bao vé cong
trinh giao thong, Thanh tra vién dugc phép dung cac phuong tién giao thong
van tai dé co bién phap xir 1y theo thAm quyén va chiu trach nhiém trudc phap
luat vé quyét dinh ctia minh.

Diéu 30

T6 chie, ca nhan ¢6 trach nhiém tao diéu kién dé Poan thanh tra hodc
Thanh tra vién vé bao vé cong trinh giao thong thi hanh nhiém vuy; chép hanh
quyét dinh ctia Poan thanh tra hodc Thanh tra vién vé bao vé cong trinh giao
thong.

Poan thanh tra hodc Thanh tra vién vé bao vé cong trinh giao thong
phai chiu trach nhiém trudc phap luat vé cac quyét dinh ctia minh.

Diéu 31

239



Té chirc, ca nhan bi thanh tra c6 quyén khiéu nai vdi co quan thanh tra
vé bao vé cong trinh giao thong hodc co quan quan 1y Nha nudc cép trén truc
tiép vé bao vé cong trinh giao théng vé quyét dinh va bién phap xir 1y cua
Poan thanh tra hoac Thanh tra vién.

Té chirc, c4 nhan c6 quyén khiéu nai, t6 cao véi co quan quan 1y Nha
nudc vé bao vé cong trinh giao thong nhimng vi pham phap luat trong linh vuc
bao v¢ cong trinh giao thong.

Co quan nhén duogc khiéu nai, t6 c4o c6 trach nhiém xem xét, giai quyét
cac khiéu nai, t6 céo theo quy dinh cua phap luat vé khiéu nai va td céo cua
cong dan va cac quy dinh phap luét co6 lién quan.

Picéu 32

Luc luong thanh tra vé bao vé cong trinh giao thong duoc trang bi dong
phuc, phu hiéu va nhitng phuong tién can thiét dé 1am nhiém vu theo quy dinh
cua Chinh phu.

CHUONG V

KHEN THUONG VA XU LY VI PHAM

Diéu 33

Té chirc, ca nhan c6 thanh tich trong viéc bao vé cong trinh giao thong
dugc khen thudéng theo quy dinh chung cia Nha nudec.

Nhitng nguoi dau tranh voi cac hanh vi vi pham phép ludt vé bao vé
cong trinh giao thong ma bi thiét hai vé tai san, sttc khoé hodc tinh mang thi
duogc boi thuong theo quy dinh ctia phap luat.

Diéu 34

Ngudi nao 1an chiém dat trong pham vi bao vé cong trinh giao thong
hodc ¢6 hanh vi khac vi pham phép luat vé& bao vé cong trinh giao thong thi
tuy theo tinh chat, muc do vi pham va hau qua xdy ra ma bi xt phat hanh
chinh hoac bi truy ctru trach nhi¢m hinh su.

Diéu 35

Nguoi nao loi dung chirc vy, quyén han bao che cho nguoi c6 hanh vi
vi pham phap luét vé bao vé cong trinh giao théng; vi pham cac quy dinh vé
viéc cap gidy phép st dung dat dai trong pham vi bao vé cong trinh giao
thong, trong viéc dén bu, giai phong mit bang, trong viéc quan 1y, bao vé
cong trinh giao thong hodc c6 cac quyét dinh trai phap luat khéc thi tuy theo
tinh chat, mirc d6 vi pham va hau qua xay ra ma bi xir Iy ky luat hodc bj truy
cuu trach nhi€ém hinh su.
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Diéu 36

Nguoi nao c¢6 hanh vi vi pham phéap luat vé bao vé cong trinh giao
thong, gy thiét hai cho t6 chirc hodc ca nhan thi ngoai viéc bi xtr 1y theo quy
dinh tai Diéu 34 va Piéu 35 cua Phap 1énh nay con phai boi thuong thiét hai
theo quy dinh cta phép luat.

CHUONG VI

DIEU KHOAN THI HANH

Diéu 37

Chinh phii quy dinh cu thé viéc xu 1y ddi voi nha & va cac cong trinh
khac da duogc xdy dung trong pham vi bdo v¢ cong trinh giao thong trudc
ngay ban hanh Phép 1énh nay.

Diéu 38
Phap 1énh nay c6 hiéu luc tir ngay ban hanh.
Nhiing quy dinh trudc day trai voi Phap 1énh nay déu bai bo.

Diéu 39
Chinh pha quy dinh chi tiét thi hanh Phép 1énh nay.Toa 4n

NGHI PINH
CUA CHINH PHU SO 172/1999/NB-CP NGAY 07 THANG 12 NAM

1999

QUY DINH CHI TIET THI HANH PHAP LENH BAO VE CONG TRINH

GIAO THONG POI VOI CONG TRINH GIAO THONG PUONG BO

Chinh phu

Can cir Ludt Té chire Chinh phii ngay 30 thang 9 nam 1992;

Can cur Phap lénh Bao vé cong trinh giao thong ngay 02 thang 12 nam
1994;

Can cw Phap lénh Xu ly vi pham hanh chinh ngay 06 thang 7 nam
1995;

Theo dé nghi cua Bo truong Bo Giao thong van tdi,

Nghi dinh:

CHUONG I
NHUNG QUY PINH CHUNG
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Piéu 1. Nghi dinh nay quy dinh pham vi bao vé cong trinh giao thong
duong b, trach nhiém cua td chirc, c4 nhan trong viéc bao v€ cong trinh giao
thong dudng bd va viéc xir phat hanh chinh di véi cac hanh vi vi pham quy
dinh vé bao vé cong trinh giao thong duong bo.

Piéu 2. Péi tuong ap dung cic quy dinh cia Nghi dinh nay bao gdm hé
théng quéc 10, duong tinh, dudong huyén, duong xa, duong do thi, duong
chuyén dung, ké ca duong do cac td chirc, c4 nhan trong nudc, td chuc, ca
nhan nudc ngoai dau tu xdy dung, tu hoan von trén lanh thd Viét Nam dé
phuc vu giao thong cong cong.

Piéu 3. Cong trinh giao thong dudng bd duoc bao vé bao gom:

1. Nén duong, mat duong, via he, hé théng thoat nudc;

2. Céc loai cau, céng, ke, tuong chin, ham, cong trinh ngém, duong
ngém, duong tran, duong clru nan;

3. Bén pha, bén ciu phao, cic bén dy phong, cac cong trinh va thiét bi
hai dau bén, noi cit dau cac phuong tién vugt song va cac thiét bi phu trg;

4. Céc cong trinh chéng va, cong trinh chinh tri dong nuéc;

5. Pao hudng dan giao thong, dai phan cach, hé thong coc tiéu bién
bao, tuong ho lan, tuong phong ve, mbc chi gioi, mbc do dac, cot cay s6, dén
chiéu sang, dén tin hiéu diéu khién giao thong va cic cong trinh phy trg an
toan giao théng;

6. Bén xe, bii dd xe (bao gom ca cac cong trinh phu trg), nha chd xe
doc duong;

7. Tram can xe, cac thiét bj dém xe trén duong, tram thu phi cau duong,
tram diéu khién giao théng, chdt phan ludng.

Diéu 4. Hanh lang bao vé cong trinh giao thong dudng bd bao gém
phan trén miat dat, phan trén khong, phan dudi mit dat, phan nudc lién ké
cong trinh giao thong dudng bod ¢b tac dung dé phong va ngin ngira cac tac
dong lam anh huong dén su bén viing cia coéng trinh, bao dam an toan cho
cac hoat dong giao thong van tai duong bg, bao ddm canh quan, v¢ sinh moi
truong.

CHUONG I
GIOI HAN HANH LANG BAO VE CONG TRINH
GIAO THONG PUONG BO
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Piéu 5. Gii han hanh lang bao vé ddi véi duong duoc quy dinh nhu
sau.

1. DBbi véi dudong ngoai khu vuc do thi, can ctr cap k¥ thuat cua dudng
theo quy hoach, tinh tir mép chan mai duong dap hoic mép dinh mai duong
dao hodc tir mép ngoai ranh doc hoac ranh dinh cia duong trd ra hai bén la:

-20m (hai muoi mét) ddi vdi dudng cao toc va duong cap 1, cap 2;

- 15m (mudi 1lam mét) ddi véi duong cap 3;

- 10m (mudi mét) ddi véi duong cap 4, cap 5;

- D6i voi dudng lién thon, lién xa, do ty ban nhan déan tinh, thanh phd
tryc thude Trung wong (sau ddy goi chung 14 Gy ban nhan dan cép tinh) quy
dinh nhung hanh lang mdi bén khong nho hon bé rong mot thans duong.

2. Pbi v6i duong trong khu vuc do thi thudc thanh phd, thi xa, thi trén,
gidi han hanh lang bao vé bang bé rong via hé hodc chi giéi xay dung theo
quy hoach dugc duyét.

3. Béi voi dudng bo song song voi song ngodi, kénh rach, ving nude co
khai thac véan tai thuy ma hanh lang chdong 1an, gidi han hanh lang bao vé
duong bo tinh tir mép bo cao trd vé phia duong bo.

4. Pbi v6i duong bo song song lién ké voi dudng sat ma hanh lang bao
vé chong l4n, ranh gi6i hanh lang bao vé do B truong Bo Giao thong van tai
quy dinh.

Piéu 6. Gidi han hanh lang bao vé ddi véi cau, cong duoc quy dinh
nhu sau:

1. Béi véi cau ngoai khu vuc db thi:

a) Theo chiéu doc cau, tir dudi mo ciu ra mdi bén 1a:

- 50m (ndm muoi mét) dbi véi cau c6 chiéu dai tir 60m tré 1én;

- 30m (ba muoi mét) dbi véi cau co chiéu dai dudi 60m.

Trong trudng hop ciu c6 dudng dbc 1én, xubng 16n hon quy dinh trén
day thi gidi han hanh lang bao vé duoc tinh tir dudi md cau ra dén hét chan
déc.

b) Theo chiéu ngang cau, tir pham vi tiép giap voi cau, ké tir diém
ngoai cung cua két cau cau tré ra mdi phia la:

- 150m (mdt trim nim muoi mét) dbi v6i cau co chidu dai 1on hon
300m;

- 100m (mot trim mét) d6i véi cau co chidu dai tir 60m dén 300m;

- 50m (ndm muoi mét) ddi voi cau cé chiéu dai tir 20m dén dudi 60m;

- 20m (hai muoi mét) di v6i cau co chidu dai dudi 20m.

2. Ddi v6i cau trong khu vuc do thi:

a) Theo chiéu doc cau, quy dinh nhu diém a khoan 1 Diéu nay.

b) Theo chiéu ngang cau:
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- Tir mép lan can ngoai clng cua cau trd ra mdi bén 7m (bay mét) doi
v6i cau chay trén can, ké ca cau 16n c6 phan chay trén phan dat chi ngap khi
co nudc li;

- Theo quy dinh tai diém b khoan 1 Diéu nay va c6 giéi han theo chiéu
doc cau 1a khoang cach 2 mép bd cao cua song ddi véi cau chay trén phan co
nudc thuong xuyén.

3. Pbi v6i cbng, gidi han hanh lang bao vé theo chiéu doc cong vé hai
phia bang bé rong hanh lang bao vé d6i véi duong.

Piéu 7. Gi6i han hanh lang bao vé ddi voi bén pha, cau phao duoc quy
dinh nhu sau:

1. Theo chiéu doc bén pha, cdu phao, bang chiéu dai dudng xudng bén.

2. Theo chiéu ngang bén pha, cau phao: tir tim bén tré ra mdi phia 1a
150m (mdgt trdm nam muoi met).

Piéu 8. Gi6i han hanh lang bao vé d6i véi ke, tudng chin, cong trinh
chinh tri dong nudc duge quy dinh nhu sau:

1. Béi véi ké chdng x6i bao vé nén duong:

a) Tir dau ké va tir cudi ké trd vé hai phia thuong luu, ha luu mdi phia
50m (nam muoi mét);

b) Twr chan ke trd ra song 20m (hai muoi mét).

2. Béi voéi ké chinh tri dong nuée:

a) Tir chan ke vé hai phia thuong luu, ha luvu mdi phia 100m (mét trim
mét);

b) Tur gbc ké trd vao bo 50m (ndm muoi mét);

¢) Ttr chin dau ke tré ra song 20m (hai muoi mét).

Piéu 9. Pham vi bao vé bén xe, bai dd xe, nha chd xe, tram cin xe, tram
diéu khién giao thong, tram thu phi cau duong 1a pham vi ving dat, ving
nudc cia cong trinh da duoc co quan Nha nudc ¢ tham quyén quy dinh trong
gidy phép st dung.

biéu 10.

1. Gi6i han hanh lang bao vé ham duong bo 1a vung dat, da, khoang
khong c6 khoang cach tir diém ngoai cung ctia cac bd phan ciu tao ciia him
tré ra la 100m (mot tram mét).

2. Gi6i han hanh lang bao vé him duong bd trong d6 thi duge quy dinh
cu thé trong timg dur an do co quan Nha nude c6 tham quyén phé duyét.
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Piéu 11. Gidi han hanh lang bao vé phia trén khéng dugce quy dinh nhu
sau.

1. Béi voi dudng 14 4,5m (bén mét nim muoi) tir tim mat duong tro 1én
theo phuong thang dimg.

2. Pbi voi cau 1a chiéu cao cua bod phan cdu tao cao nhat cua cau,
nhung khong thap hon 4,8m (bén mét tdm muoi) tinh tir mat san cau tré 1én
theo phuong thang dimg.

3. Chiéu cao duong day dién trén cong trinh giao thong dudng bd hoic
gan truc tiép trén két ciu cta cau phai dam bao an toan cho hoat dong giao
thong van tai va an toan ludi dién tuy theo di€n 4p cuia duong day dién.

Piéu 12. Gi6i han hanh lang bao vé phia dudi mat dat cia cong trinh
giao thong duong bd do co quan Nha nudc co thim quyén quy dinh cu thé
pht hop vé6i yéu cau ki thuét cua timg cong trinh.

Piéu 13. Pdi véi cong trinh giao thong duong bd trong khu vuc do thi,
gi61 han hanh lang bao v€ cong trinh phai tuan theo quy dinh cua Nghi dinh
nay va Nghi dinh ctia Chinh phii s6 91/CP ngay 17 thang 8 nim 1994,

Piéu 14. Trong trudng hop gidi han hanh lang bao vé cong trinh giao
thong duong bd phai quy dinh khac véi quy dinh ciia Nghi dinh nay dé phu
hop voi tinh hinh thuc té cua viéc cai tao, mo rong, nang cép hodc xay dung
moi thi B trudng BO Giao thong van tai bao cdo Thu tudng Chinh phu trudce
khi quyét dinh.

CHUONG 111
TRACH NHIEM BAO VE CONG TRINH
GIAO THONG PUONG BO

Piéu 15.

1. T6 chirc, c4 nhan trong nuoc, td churc, c4 nhan nude ngoai khi hoat
dong trén hé théng qudc 10, duong tinh, dudng huyén, duong xa, duong do
thi, duong chuyén dung phai c6 trach nhiém bao vé cong trinh giao thong
duong bo.

2. T6 chirc, ca nhan trong nudc; O chic, ci nhan nude ngoai duoc phép
dau tu xdy dung, khai thac cong trinh giao thong duong bd phai chiu trach
nhiém to chirc bao vé trong thdi gian dau tu, xay dung, khai thac theo quy
dinh cua phap luat.
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Piéu 16. Co quan quan 1y duong bd chu tri phdi hop véi co quan dia
chinh va ty ban nhan dan huyén, quén, thi x4, thanh phé thudc tinh (sau day
goi chung 13 ty ban nhan dan cip huyén), iy ban nhan dan x4, phuong, thi
tran (sau day goi chung 14 Gy ban nhan dan cap x) c6 duong di qua tién hanh
viéc do dac, cim méc chi gidi hanh lang bao vé cong trinh giao thong duong
b, lam co s dé quan 1y va sir dung dat hanh lang bao vé dudng bo.

Uy ban nhan dan cip huyén chi dao uy ban nhin dan cdp xi chu tri
phéi hop véi cac don vi quan 1y dudng bd co sé to chirc bao vé hanh lang bao
v€ cong trinh giao thong dudng bo.

Piéu 17. Cuc Pudng bo Viét Nam thudc Bo Giao thong van tai, S&
Giao thong van tai, S& Giao thong cong chinh (sau day goi chung la S& Giao
thong van tai) cé trach nhiém hudng dan, chi dao cac don vi quan Iy duong bo
tryc thudc thuc hién cac cong viéc sau day:

1. B6 tri dﬁy du cac tin hi¢u, bao hi¢u va cac cong trinh phu tr¢ an toan
giao thong duong bg;

2. Quan ly, duy tu, stra chita, bdo dam trang thai an toan k¥ thuat ctua
cong trinh giao thong dudng bo; thuong xuyén kiém tra dé kip thoi phat hién
hu hong cong trinh, mat mat thiét bi giao thong dudng bd, cac hanh vi vi
pham phap luat vé bao vé cong trinh giao thong dudng bd va an toan giao
thong van tai duong bo;

3. Xir 1y hodc khic phuc kip thoi khi cong trinh giao thong bi hu hong,
thiét bi bi mét mat;

4. Xt 1y hodc bao cdo co quan Nha nude c6 thim quyén xir 1y cac hanh
vi vi pham phap luat vé bao vé cong trinh giao thong dudng bd; dinh chi ngay
hoat dong gay ton hai dén an toan cong trinh giao thong duong bd hoic an
toan giao thong van tai trén duong bo.

Piéu 18. Luc lugng Cénh sat nhan dan, luc luong Kiém soat quan sy va
cac co quan bao v¢ phap luat & dia phuong trong pham vi chirc nang, nhi¢m
vu ctia minh c¢6 trach nhiém bdo vé cong trinh giao thong dudng bd va phdi
hop v61 luc luong Thanh tra giao thong duong bo, don vi quan ly duong bod
trong viéc bdo v¢ cong trinh giao thong duong bo.

biéu 19.

1. Moi tb chtc, ca nhan khi phat hién cong trinh giao thong dudong bod
¢ su ¢b hodc ¢6 hanh vi vi pham quy dinh vé bao vé cong trinh giao thong
duong bd phai bao ngay cho don vi quan ly duong b, co quan cong an hoac
iy ban nhéan dan dia phuong noi gan nhét.
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2. Bon vi quan 1y duong b, co quan cong an hodc iy ban nhan dan dia
phuong nhan dugc tin bao phai cir nguoi c6 trach nhiém dén ngay noi xay ra
su ¢ hodc cong trinh bi vi pham dé c6 bién phap xur 1y kip thoi, dong thoi
bao cdo co quan quan 1y cap trén va thong béo cho co quan quéan Iy dudng bo.

Piéu 20. Trong truong hop dac biét, viéc xay dung cong trinh c6 su
dung va khai thac khoang khong, ving dat, ving nudc trong pham vi bao vé
cong trinh giao thong duong bo thi phai dugc co quan quan ly duong bd sau
day dong ¥ bang vin ban ngay tir khi lap du an. Cu thé nhu sau:

1. B6 Giao thong van tai ddi vai cong trinh thudc dy a&n nhém A;

2. Cuc Puodng bo Viét Nam ddi voi cong trinh thude dy an nhéom B, C
lién quan dén qudc 16 va cong trinh xay dung méi, stra chita, nhung chwa dén
mirc 1ap du 4n lién quan dén qudc 16 thudc pham vi quén 1y;

3. S& Giao thong van tai dbi voi cong trinh lién quan dén duong dia
phuong va cong trinh xay dung méi, stra chita, nhung chua dén mac lap du an
lién quan dén qudc 16 thudc pham vi quan 1y;

4. Vi€c thi cong cong trinh néu tai cac khoan 1, 2, 3 Diéu nay chi dugc
tién hanh khi co gidy phép thi cong ciia Cuc Pudng bd Viét Nam hoic So
Giao thong van tai.

Piéu 21. Cac cong trinh xdy dung co sir dung va khai thac khoang
khong, ving dat, ving nudc ngoai pham vi bao vé cong trinh giao thong
duong bd nhung anh hudng dén an toan cong trinh giao théng duong bd hoic
an toan cho hoat dong giao thong van tai duong bg phai dugc co quan quan ly
duong bo sau day tham gia ¥ kién bang vin ban ngay tir khi 1ap du 4n:

1. B4 Giao thong van tai ddi véi cong trinh thude du an nhom A;

2. Cuc Buong bo Viét Nam ddi véi cong trinh thudc dy an nhém B, C
c6 anh huong dén qudc 10;

3. S¢ Giao thong van tai dbi voi cong trinh thudc du an nhom B, C anh
huong dén duong dia phuong.

Diéu 22. Mot sb cong trinh duoc phép st dung hanh lang bao vé dudng
bd hodc ngoai hanh lang, nhung anh hudng dén an toan giao thong dudng bd
phai tuan theo quy dinh sau day:

1. Cac cot dién, dién tin, dién thoai & ngoai pham vi ndi thanh, ndi1 thi
hodc khu dong dan cu phai cach mép nén dudng mot khoang cach it nhat
b?mg chiéu cao cua cot;

2. Lo voi, 10 dic kim loai, 10 gach, 10 thay tinh, 10 gém phai cach chan
nén dudng it nhat 25m (hai muoi lim mét);
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3. Céc kho chira chat nd, chat doc, chat d& chay va nhitng mé khai thac
bang min, ngoai pham vi hanh lang bao vé duong bd con phai c6 mot khoang
cach an toan theo quy dinh ctia phap luat hi¢n hanh;

4. Noi hop cho phai cach chan dudng hodc mép duong it nhat 100m
(mot tram mét) va phai tuan theo quy hoach;

5. Cac tram xang dau chi dugc s dung tam thoi hanh lang bao vé
duong b 1am duong din va san chd; khong dugce xay dung kién trac nao
khac;

6. Viéc st dung hanh lang bdo vé duong bd 1i€n quan to1 cong trinh an
ninh, qudc phong lién ké phai thong nhat véi Bo Cong an, Bo Qudc phong.

Piéu 23. Viéc st dung cong trinh trong pham vi bao vé dudng bd phai
theo dng van ban thoa thuan va gidy phép thi cong cua co quan quan ly
duong bo c6 tham quyén.

Trudce khi thi cong va sau khi thi cong xong phai bao cho don vi truc
tiép quéan 1y cong trinh giao thong dudng bd biét dé kiém tra.

Diéu 24.

1. Trong hanh lang bao v¢ duong bd doc hai bén duong ngoai do6 thi
dugc phép trong cay hoa mau, cdy lwong thuc, cdy an qua, cdy lay g, nhung
phai tuan theo cac quy dinh sau day:

a) D61 v6i duong dip, phai trong cach mép chan duong it nhat 01m
(mot mét) dbi véi cay hoa mau, cdy luong thuc va it nhat 02m (hai mét) ddi
v6i cay an qua, cdy lay gd;

b) Ddi voi duong dao, phai trong cach mép dinh mai dudng hodc mép
ngoai ranh dinh it nhat 06m (sau mét);

¢) Chi tréng cac ciy 1ay gb co 1& coc an sau. Khong duoc dé canh cay
14n ra qua pham vi tinh khong quy dinh cua duong.

2. Trong hanh lang bao vé duong bd doc hai bén duong khong dugce
trong cac loai cay tai ngd ba, nga tu, noi giao cat véi dudng sit va & nhitng vi
tri 1am anh huong dén tam nhin cia nguoi diéu khién phuong tién.

Piéu 25. Cac cong trinh van hoa, lich st dugc Xép hang bao tdn, ké ca
nhitng khu ring nguyén sinh trong pham vi hanh lang bao vé duong bg dugce
gilr nguyén va bdo v¢ theo cac quy dinh ctia phap luat hién hanh.

Diéu 26.

1. Ngoai c&c hanh vi bi nghiém cAm quy dinh tai Diéu 20 ctia Phap 1énh
bao vé cong trinh giao thong, d6i v4i cong trinh giao thong duong bd con
nghiém cam céc hanh vi sau dy:
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a) Tha rong, chan dét stc vat & mat duong, mai dudng va budc suc vat
vao hang ciy hai bén duong, vao cac coc tiéu, bién bao hodc cac cong trinh
phu tr¢ an toan giao thong khéc;

b) bao muong & dudi gﬁm cau, loi dung than duong lam muong, lam
ao; pha hoac dot rung sat doc hai bén duong bg;

c¢) Khai théc trai phép cat, da, soé1 hodc cac hanh vi khac lam anh huong
dén an toan cong trinh giao thong dudng bo;

d) Ty y xay dung, dao pha, ban sung, nd min, dbt ltra, neo budc tau
thuyén hodc bat ky viéc gi anh huong dén an toan cia cau.

2. Nghiém c4m cac hanh vi ngin cdm dudng hodc 1am can tro giao
thong, néu khong co gidy phép cta co quan quan 1y duong bd c6 tham quyén.

Trong truong hop do yéu ciu an ninh, chinh tri, trit tu x3 hoi, quéc
phong thi co quan cong an c6 thim quyén dugc phép tam thoi dinh chi hodc
han ché giao thong dé lam nhiém vu nhung phai bao ngay cho co quan quan
Iy duong bo co tham quyén biét dé phdi hop cong tac, tranh ach tic giao
thong.

Diéu 27.

1. Viéc xay dung cong trinh thity loi c6 lién quan dén cong trinh duong
bd phai dugc su théng nhat bang vin ban cta co quan quan 1y duong bod co
tham quyén quy dinh tai Piéu 20 va Diéu 21 cta Nghi dinh nay. Viéc xay
dung cong trinh duong bd ¢o lién quan dén cong trinh thuy loi phai ¢ v kién
théng nhat bang vin ban cta co quan quan 1y cong trinh thuy loi.

2. Trong trudong hop khan cép, co quan phong chdng lut bdo, chéng
han, chdng ting c6 thé sir dung cong trinh giao thong dudng bd, nhung khong
dugc 1am anh hudng dén d6 bén viing cua cong trinh va khi hoan thanh nhiém
vy, cO trach nhiém khoi phuc trang thai ban dau cua cong trinh giao thong
duong bo.

3. Truong hop cac co quan quan 1y cong trinh duong bd va co quan
quan 1y cong trinh thuy loi déu c6 ké hoach x4y dung méi hodc cai tao nang
cap cong trinh, thi viéc xay dung méi, cai tao nang cdp cong trinh phai két
hop v6i1 nhau.

4. Viéc xay dung cong trinh méi 1am anh hudng dén d6 bén viing cia
cong trinh c6 trude hodc 1am trd ngai dén tac dung cua cong trinh d6 thi co
quan chu quan cong trinh xay dung mdi phai c6 bién phap xt 1y bang k thuat
theo su thdéa thuan ctia co quan chu quan cong trinh cti bi &nh hudng va chiu
phi t6n dé sira chita, khoi phuc. Néu dong thoi mudn cai tao, mé rong nang
cap cong trinh c6 trude, thi co quan chii quan cong trinh cii phai dau tu phan
tang thém.
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5. Viéc quan ly, st dung nhitng doan dé vura 1a duong giao thong, vira
1a dé phai tuan theo phap luat vé bao vé dé diéu va phéap luat vé bao vé cong
trinh giao thong dudng bd trén nguyén tac wu tién hang dau cho viéc dam bao
an toan dé dicu.

CHUONG ‘ 1\Y
TRACH NHIEM QUAN LY NHA NUOC VE BAO VE
CONG TRINH GIAO THONG PUONG BO

Piéu 28. BO Giao thong van tai co trach nhi¢m:

1. Trinh Chinh pht ban hanh hodc ban hanh theo tham quyén cac van
ban quy pham phép luat vé bao vé cong trinh giao thong duong bd; hudng
dan, kiém tra viéc thuc hién cac van ban do;

2. Chi dao, to chirc dao tao, bdi dudng can bd quan 1y, bao vé cong
trinh giao thong duong b trong pham vi ca nuéc;

3. T6 chirc bd may quan 1y, bao vé cong trinh giao thong duong b do
Trung wong quan ly; huéng dan Gy ban nhan dan cap tinh to chirc bd may
quan 1y, bao v€ cong trinh giao thong dudng bo cua dia phuong;

4. T6 chire, chi dao va giam sat hoat dong cua luc lugng Thanh tra giao
thong duong b trong pham vi ca nudc;

5. Phéi hop véi Gy ban nhan dan cip tinh va cac nganh lién quan tuyén
truyén, phd bién, gido duc phap ludt vé bao vé cong trinh giao thong duong
bo;

6. Phéi hop véi Bo Tai chinh can dbi kinh phi thyc hién ké hoach giai
tda hanh lang bao vé cong trinh giao thong dudng bo dbi véi dudng do Trung
uong quan 1y;

7. Xay dung ké hoach, kiém tra don dbc viéc thuc hién cong tac phong,
chéng va khac phuc hu hai cong trinh giao thong duong bd do thién tai, dich
hoa;

8. Giai quyét tranh chap, khiéu nai va t6 cdo lién quan dén bao vé cong
trinh giao thong duong bd theo quy dinh cua phép luat.

Piéu 29. Cuc buong bd Viét Nam thuoc B Giao thong van tai co trach
nhiém:

1. Xay dung vin ban quy pham phap luat vé bao vé cong trinh giao
thong dudng bo dé Bo Giao thong van tai trinh Chinh pha ban hanh hoic ban
hanh theo thim quyén;

2. T6 chirc dao tao, bdi dudng can bd quan 1y, bao vé cong trinh giao
thong duong bo thudc Cuc;
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3. Chi dao, kiém tra hoat dong cua luc luong Thanh tra giao thong
duong bd do Cuc truc tiép quan ly;

4. Chi dao, kiém tra hoat dong cac tram dém, phan loai xe; cac tram
kiém tra tai trong, kich thudc xe qua kho, qua tai;

5. Hudng dan, chi dao va kiém tra viéc cap, thu hoi gidy phép thi cong,
dinh chi hoat dong trong pham vi bdo v¢ cong trinh giao thong duong bd gay
mat an toan giao thong, an toan cong trinh dudng bo;

6. Kién nghi v6i co quan Nha nudc cd thim quyén vé viée cap, thu hoi
gidy phép hoat dong ngoai pham vi bao vé cong trinh duong bd, nhung anh
huong dén chat luong, an toan cong trinh giao thong dudong bo;

7. Chi dao va to chuc thyc hién cong tac phong, chéng va khic phuc hu
hong cong trinh giao thong duong bo do thién tai, dich hoa giy ra trén qudc
16;

8. Phdi hop voéi chinh quyén dia phuong va cac nganh c6 lién quan t6
chtic tuyén truyén, phd bién, gido duc phap ludt vé bao vé cong trinh giao
thong duong bo;

9. Xay dung ké hoach giai téoa pham vi hanh lang bao vé cong trinh
giao thong duong bd ddi véi hé théng qubc 19;

10. Giai quyét tranh chép, khiéu nai va t cao lién quan dén bao vé
cong trinh giao thong duong bd thudc trach nhiém cua Cuc theo quy dinh ctua
phép luat.

Piéu 30. Uy ban nhan dan cip tinh c6 trach nhiém:

1. Ban hanh vin ban hudng dan thuc hién cic quy dinh vé bao vé cong
trinh giao thong duong bd phu hop vadi cac van ban quy pham phap luat cua
Nha nudc, cua Bo Giao thong van tai va diéu kién cu thé cua dia phuong;

2. T6 chire bd may quan 1y, bao vé cac hé thong dudng bd dia phuong;

3. Tb chtc chi dao va kiém tra S& Giao thong van tai trong cac linh vuc
sau day:

a) Hoat dong cua lyc lugng Thanh tra giao thong cua tinh theo hudng
dan cta Bo Giao thong van tai;

b) Cép, thu hoi Gidy phép thi cong, dinh chi hoat dong trong pham vi
bao vé cong trinh giao thong gdy mit an toan giao thong, an toan cong trinh
duong bo ciia dia phuong. Yéu cau, kién nghi vé viéc cip, thu hdi Gidy phép
hoat dong ngoai pham vi bado v¢, nhung anh hudéng dén chat luong, an toan
cong trinh giao thong duodng b cua dia phuong.

4. Chi dao, hudng dan va kiém tra iy ban nhan dan cép huyén, cip xa
trong cac linh vuc sau day:

a) Bao v€ cac cong trinh giao thong duong bo trén dia ban tinh;
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b) Quan 1y, st dung dat dai trong va ngoai pham vi bao vé cong trinh
giao thong duong bo phu hop véi cac quy dinh cua phap luat vé dat dai, quy
dinh vé quan 1y xay dung hai bén duong bd va phap luat vé bao vé cong trinh
giao thong, an toan giao thong van tai duong bg;

¢) Chu tri, phdi hop véi cac don vi quan Iy dudng bo trong viée giai toa
pham vi bao v€ cong trinh giao thong dudng bd bi vi pham;

5. Huy dong moi luc luong, vat tu, thiét bi dé khoi phuc giao thong kip
thoi khi bi thién tai, dich hoa;

6. To chirc va chi dao cong tac tuyén truyén, phd bién, gido duc phap
luat vé bao vé cong trinh giao thong dudng bd trong pham vi dia phuong;

7. Can dbi kinh phi hang nam dé thuc hién viéc giai toa pham vi hanh
lang bao vé duong dia phuong;

8. Giai quyét tranh chap, khiéu nai va t6 cao lién quan dén viéc bao vé
cong trinh giao thong duong b trong pham vi dia phuong theo quy dinh cua
phép luat.

Piéu 31. Uy ban nhan dan cip huyén c6 trach nhiém:

1. Huéng dan, kiém tra uy ban nhan dan cép xa trong viéc thuc hién cac
quy dinh cta phap luat vé bao vé cong trinh giao thong dudng bo;

2. T6 chirc tuyén truyén, phd bién, gido duc phap ludt vé bao vé cong
trinh giao thong duong bg;

3. T6 chirc, chi dao iy ban nhan dan cap x4 thyuc hién cac bién phap bao
v¢ cong trinh giao thong duong bo trén dia ban huyén;

4. T6 chirc thuc hién viéc giai toa pham vi bao vé cong trinh giao théng
duong bo trén dia ban huyén;

5. T6 chirc quan 1y viéc sir dung dét dai trong va ngoai pham vi bao vé
cong trinh giao thong dudng b phu hop véi cac quy dinh cta phap luat vé dat
dai, quy dinh vé quan 1y x4y dung hai bén duong bd va phap luat vé bao vé
cong trinh giao thong, an toan giao thong van tai duong bd trong dia ban
huyén;

6. Cap, thu hoi gidy phép thi cong cong trinh giao thong dudng bod duoc
phan cép quan 1y;

7. Huy dong moi luc luong, vat tu, thiét bi dé khoi phuc giao thong kip
tho1 khi bi thién tai, dich hoa;

8. Giai quyét tranh chap, khiéu nai va t6 cao lién quan dén viéc bao vé
cong trinh giao thong dudng bd trong dia ban huyén theo quy dinh cta phap
luat.

Diéu 32. B6 Cong an ¢6 trach nhiém:
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1. Phdi hop véi Bo Giao thong van tai, iy ban nhan dan cép tinh thyc
hién chirc ning quan 1y nha nudc vé bao vé cong trinh giao thong dudng bo;

2. Phéi hop véi B Giao thong van tai, BO Qubc phong 1ap phuong an
bdo v€ cac cong trinh giao thong duong bd dac biét quan trong trinh Thu
tuéng Chinh phti phé duyét va trién khai thyc hién;

3. Chi dao, hudng dan luc luong cong an kiém tra, xir Iy vi pham phap
luat vé bao vé cong trinh giao thong dudng bo.

Piéu 33. Bo Xay dung co trach nhiém chi dao, huéng dan thyc hién
viéc quy hoach va xay dung cac do thi, cac diém dan cu, cac cong trinh khac
nam doc hai bén dudng bo.

Diéu 34. B6 Nong nghiép va Phét trién néng thon co trach nhiém chi
dao, hudng dan thuc hién viéc quy hoach va xay dung hé théng cong trinh
thuy 1oi c6 lién quan dén cong trinh giao thong dudng bod; chi dao, hudng dan
viéc trong cdy trong hanh lang bao vé dudong bo.

Piéu 35. B6 Tai chinh c6 trach nhiém:

1. Bao dam kinh phi quan ly, duy tu, stta chira, bdo v€ cong trinh giao
thong dudng bd dugc diu tu bang vén ngan sach Nha nude hodc co ngudn
gbc tir ngan sach Nha nudc trén co s& ké hoach ngin sach hang nim duoc
Chinh phu phé duy¢t;

Chu céc cong trinh dudng bo duge dau tu xay dung bang cac ngudn
vbn khac phai ty bao dam kinh phi dé quan 1y, duy tu, stra chita va bao vé
cong trinh do;

2. Kiém tra viéc str dung ngan sach Nha nudc chi cho viéc quan 1y, duy
tu, stra chira, bdo v¢ cong trinh giao thong duong bo, ddm bao ding muc dich;

3. Chu tri phéi hop v6i Bo Giao thong vén tai can ddi kinh phi thyuc
hién ké hoach giai toa hanh lang bao vé cong trinh giao thong duong bo.

Diéu 36. Tong cuc Dia chinh c6 trach nhiém chu tri, phdi hop voi ty
ban nhan dan cép tinh, B Giao thong van tai huong dan viéc khao sat, do
dac, phan loai dat thudc pham vi hanh lang bao v¢ duong bd dé quan ly, su
dung theo quy dinh cta phap luat.

Diéu 37. Cac B9, co quan ngang B9, co quan thudc Chinh phu, uy ban
nhan dén cap tinh khi lap quy hoach xdy dung méi hodc cai tao cong trinh c6
anh huong dén an toan cac cong trinh giao thong duong bd phai dugc sy dong
¥ bang van ban ciia Bé Giao thong van tai.

253



CHUONG \%
KHEN THUONG VA XU LY VI PHAM

Piéu 38. T6 chirc, ca nhan c6 mdt trong nhimng thanh tich sau day duoc
khen thudng theo ché do chung ctia Nha nudc:

1. Hoan thanh xuét sic nhiém vu quan 1y, bao vé cong trinh giao thong
duong bg;

2. Co6 dong gbép cong suc, cua cdi vao viéc bao vé cong trinh giao thong
duong bg;

3. Phat hién, to giac hanh vi xdm pham, pha hoai cong trinh giao thong.

Piéu 39. T6 chirc, ca nhan vi pham cac quy dinh vé bao vé cong trinh
giao thong duong bo thi tuy theo tinh chit, muc do vi pham va hdu qua xay ra
ma b1 xu 1y ky luat, xir phat hanh chinh theo quy dinh tai Nghi dinh s6 49/CP
ngay 26 thang 7 ndm 1995, quy dinh sira d6i tai Nghi dinh s 78/1998/ND-CP
ngay 26 thang 9 nam 1998 cua Chinh pha va quy dinh tai Diéu 40 ctia Nghi
dinh nay.

Truong hop vi pham gay hau qua nghiém trong, thi b1 truy ctu trach
nhiém hinh sy theo quy dinh ctia phap luat.

biéu 40.

1. Phat canh c4o hodac phat tién 20.000 déng ddi vai mot trong cac hanh
vi sau day:

a) Chan dit stic vat & mai duong, budc sic vt vao hang cdy hai bén
duong hodc cac coc ticu, bién bao, cac cong trinh phy trg an toan giao thong
duong bo;

b) Tu y leo tréo 1én md, tru va dim cau.

2. Phat tién 50.000 dong dbi v6i hanh vi 1an chiém dudng giao thong dé
bay ban hang hoa giy can tré cho viéc khai thac, sit dung cong trinh giao
thong duong bg.

3. Phat tién 300.000 dong dbi voi nguoi didu khién xe 6t6 khong tuan
theo bao hiéu giao thong, sy chi din cua nhan vién huéng dan giao thong,
Thanh tra giao thong khi qua dudng, qua cau, qua pha, qua cac doan dudng
nguy hiém.

4. Phat tién 1.000.000 dong d6i véi hanh vi dot lira, neo dau tau thuyén
trong hanh lang bao vé hoic cac hanh vi khac 1am anh hudng dén an toan cua
cau.

5. Phat tién 2.000.000 dong d6i voi mot trong cac hanh vi sau day:

a) Lan chiém pham vi bao vé cong trinh giao thong dudng bo dé xay
dung nha ¢, léu quan hodc cac cong trinh khac;
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b) Di chuyén cham tré cic cong trinh, nha &, 1éu quan hodc cb tinh tri
hoan viéc di chuyén gay trd ngai cho viéc xay dung, cai tao md rong va bao
vé cong trinh giao thong duong bd khi co quyét dinh ciia co quan cd thim
quyen;

¢) Tu ¥ ngin cAm dudng giao thong hodc 1am can tré giao thong;

d) Chiém dung dudng giao thong dé 1am noi budn ban vat lidu xay
dung, rura xe.

6. Phat tién 3.000.000 dong ddi voi hanh vi dao muong dudi gim cau,
loi dung than duong lam muong, lam ao.

7. Phat tién 5.000.000 ddng d6i voi hanh vi xay dung, dao phé, nd min,
khai thac cat, d4, soi hodc cac hanh vi khac Iam anh huong dén an toan cong
trinh giao thong duong ba.

Ngoai vi¢c bi phat tién, c4 nhan, t6 chirc ¢6 hanh vi vi pham cac quy
dinh tai Diéu nay con phai thao d& cong trinh, nha &, 1éu quan da 1an chiém,
di chuyén ngay cong trinh, nha &, 1éu quan trong thdi han do co quan c6 tham
quyén quy dinh; khoi phuc lai tinh trang ban dau da bi thay doi do vi pham
gay ra; boi thuong thiét hai do hanh vi vi pham gy ra.

Diéu 41. Uy ban nhan dan céc cép, luyc lugng canh sat nhan dan va
Thanh tra giao thong dudng bd co tham quyén xir phat hanh chinh theo quy
dinh tai Nghi dinh s6 49/CP ngay 26 thang 7 nam 1995, quy dinh sira doi tai
Nghi dinh s6 78/1998/ND-CP ngay 26 thang 9 nim 1998 ctia Chinh phua va
quy dinh tai Diéu 40 ctia Nghi dinh nay.

Diéu 42. Viéc xur Iy d6i voi cac cong trinh nam trong hanh lang bao vé
cong trinh giao thong duong bo da cod trudc ngay ban hanh Nghi dinh nay
dugc quy dinh nhu sau:

1. Giai toa ngay cac cong trinh gdy nguy hai dén sy 6n dinh cta cong
trinh giao thong duong bo nhu gay lun, sut, 16, nut, dd v& hodc gay mét an
toan cho hoat dong giao thong van tai duong bo;

2. Giai téa dan nhitng cong trinh xét thiy chua anh hudng truc tiép dén
su On dinh cua cong trinh giao thong dudng bd va an toan hoat dong giao
thong van tai dudng bo, véi diéu kién chu cong trinh phai cam két voi ay ban
nhan dan dia phuong va co quan quan 1y duong bd vé viée giir nguyén hién
trang, khong coi ndi, khong phat trién thém; d& bo cong trinh khi c6 yéu cau
ctia co quan quan 1y Nha nude ¢6 thim quyén.

CHUONG VI
PIEU KHOAN THI HANH
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Piéu 43. Nghi dinh ndy c6 hiéu lyc thi hanh ké tir ngay 01 thang 01
nam 2000.

Bai bo cac quy dinh trudc day trai véi Nghi dinh nay, trir truong hop
dugc Thu tudng Chinh pht cho phép gidi han hanh lang bao vé nho hon dbi
voi mot sb du an nang cép, cai tao duong bo.

Piéu 44. BO truong Bo Giao thong van tai co trach nhiém huéng dan
thuc hién Nghi dinh nay.

Piéu 45. Bo trudng cac Bo, Thu trudng co quan ngang Bo, Thu trudng
co quan thudc Chinh phu, Chu tich Uy ban nhan dan céc tinh, thanh phé truc
thudc Trung wong chiu trach nhi€m thi hanh Nghi dinh nay.

CHI THI

CUA BO TRUONG BO GIAO THONG VAN TAI

SO 08/PCVT NGAY 9 THANG 1 NAM 1995

VE TRIEN KHAI THI HANH

PHAP LENH BAO VE CONG TRINH GIAO THONG

Thiee hién Nghi quyét cia Quoc héi khod 9 tai ky hop thir 4 ngay
30/12/1993 vé céng tac xdy dung phdp ludt nam 1994;

Chinh phu da giao cho B¢ Giao thong van tai chu tri soan thao Phap
lénh Bao vé cong trinh giao thong.

Phap lénh Bao vé cong trinh giao thong da dwoc Uy ban thuong vu
Quéc héi nuwée Cong hoa xa hdi chii nghia Viét Nam khod IX théng qua ngdy
02/12/1994 va Chu tich nuoc Cong hoa xda hoi chu nghia Viét Nam da ky
Lénh céng bé Phdp lénh ngay 10/12/1994. Pdy la mét van ban phdp ludt
quan trong ciia Nha nuée , nham tang cwong hiéu lwc qudn Iy Nha nuéc
trach nhiém ciia cdc co quan Nha nwde, chinh quyén cdc cdp va y thire trach
nhiém ciia moi céng déan trong viéc giir gin cong trinh giao théng; Phdp lénh
la mot van ban phap ly co hiéu lyc cao, lam co so cho viéc lap lai trdt tu ky
cwong, ddu tranh ngan chdn va xi Iy cdc hanh vi vi pham vé linh viee bdo vé
cong trinh giao thdng.

Trong khi cho doi Nha nudc ban hanh cdac van ban duoi ludt huong
dan thi hanh Phap lénh, Bo chi thi cho Thu truong Cuc Puong bo, Cuc
Puong séng, Lién hiép Duong sdt Viét Nam, cic S6¢ Giao théng vin tdi
(GTCC) va cdc don vi lién quan trién khai viéc thi hanh Phdp lénh nhu sau:

I- TO CHUC PHO BIEN, TUYEN TRUYEN PHAP LENH:

256



1/ B6 yéu cau thi trudng cac Cuc Puong b, Pudng song (sau ddy goi
tat 1a Cuc chuyén nganh), Lién hiép Puong sat Viét Nam, cac S Giao thong
van tai, GTCC (goi chung 1a S& giao thong van tai) to chic phd bién Phap
1€nh nay dén cac co so truc thude, va phéi hop véi cac co quan, Ban, Nganh
c6 lién quan dé tuyén truyén rong rai Phap 1énh nay.

2/ Bo yéu cau Thu truong cac don vi néu trén phan cong 1 dong chi
lanh dao don vi truc tiép chi dao viéc t6 chirc phé bién va tuyén truyén Phap
1énh nay xudng tirng don vi co so.

3/ Cac don vi phai hoan thanh viéc phd bién tuyén truyén Phap lénh
cham nhat trudc ngay 30/4/1995.

II- MOT SO NHIEM VU CONG TAC CAN TRIEN KHAI PE THI
HANH
PHAP LENH:

1/ Vé xay dung cac van ban duéi Phap l1énh:

B giao trach nhiém cho cac don vi khan treong xdy dung cac van ban
phap quy duédi day dé Bo ban hanh theo thim quyén hodc Chinh phu ban hanh
nham huéng dan chi tiét viéc thi hanh Phap lénh:

+ Nghi dinh quy dinh thi hanh Phap 1énh Bao v¢ cong trinh giao thong.

+ Nghi dinh quy dinh phén loai, phan cdp quan 1y viéc dau tu vén vao
hé thdng duong bo, duong song, duong st.

+ Nghi dinh quy dinh td chure, nhiém vu quyén han va hoat dong cua
lyc luong Thanh tra bao v¢ cong trinh giao thong.

Bén van ban noi trén, BO giao cho vu Phap ché - Van tai chu tri soan
thao dé Bo trinh Chinh phu ban hanh.

+ Quy dinh vé tai trong va kich thudc ctia phuong tién giao thong van
tai co tai trong va kich thudc 16n duoc phép nhap khau vao Viét Nam cho phu
hop véi an toan cua hé thdng cong trinh giao thong dudng bo.

+ Quy dinh vé viéc xay dung cong trinh ¢ hai bén dudng giao thong
thudc hanh lang bao vé duong bd dam bao an toan cho cong trinh phu hgp véi
quy hoach cai tao m¢ rong duong giao thong.

Hai van ban trén B giao cho Cuc Puong bd Viét Nam chu tri nghién
clru soan thao dé Bo trinh Chinh phu ban hanh, thuc hi¢n diéu 26 cua Phép
1énh quy dinh.

2/ Vé quan 1y pham vi Bao vé cong trinh giao thong:

Tinh trang 1an chiém hanh lang bao vé cong trinh giao thong va cac
hanh vi xdm pham céc cong trinh giao thong dang dién ra rat nghiém trong,
cac Cuc chuyén nganh, Lién hiép Puong sit Viét Nam, cac S& Giao thong
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van tai can c6 bién phéap ting cuong quan 1y pham vi bao vé cong trinh giao
thong.

Trong khi chd dgi cac quy dinh moi cia Nha nude, cac don vi can cu
vao cac van ban sau day dé quan 1y pham vi bao vé cong trinh giao thong:

+ Nghi dinh 203/HPBT ngay 21/12/1982 cua Hoi dong Bo trudng (nay
la Chinh phu) vé Piéu 1& bao vé duong bd va Quyét dinh 06/CT ngay
03/01/1990 cta Chu tich Hoi dong Bo truong vé thuc hién Nghi dinh
203/HDBT.

+ Nghi dinh 120/CP ngay 12-8-1962 cua Chinh phu vé Piéu 1é quy
dinh pham vi gi6i han dudng sit va trit tu an toan giao thong duong sit; Chi
thi 116/TTg ngay 23/11/1992 cua Thu tuéng Chinh phu va Thong tu hudng
dan 131/CP ngay 13/3/1993 cta Bo Giao thong vén tai vé quan 1y, dam bao
trat ty an toan giao thong duong sat.

+ Quyét dinh 1286/GTTB ngay 17/7/1989 vé Diéu 1é bao vé dudng
thuy noi dia.

Dbi véi cac tuyén dudong giao thong di dugc co quan Nha nudc co
tham quyén phé duyét quy hoach cai tao, md rong, nang cap Bo yéu cau cic
don vi quan 1y cong trinh giao théng cta Trung wong va dia phuong can phdi
hop véi cac Ban, Nganh lién quan , chinh quyén cac cép dé cong khai cim
mdc chi gidi cho nhan dan biét va thuc hién nhdm thi hanh nghiém chinh
Diéu 6, 13, 14 ctia Phap 1énh.

3/ V& quan 1y viéc cho phép xay dung cong trinh, sir dung, khai thac
trong pham vi bdo v¢ cong trinh giao thong:

Céac Cuc chuyén nganh , Lién hiép Puong sit Viét Nam, cac S giao
thong van tai cAn quan 1y chit ché viéc cAp phép cho cac truong hop xay
dung, str dung va khai thac trong pham vi bao vé cong trinh giao thong; viéc
cap gidy phép cho cac loai phuong tién giao thong c6 tai trong va kich thudc
16n hoat dong trén dudng giao thong cong cong; viée cap phép cho dao duong
va céac truong hop néu tai Diéu 21 ctia Phap 1énh.

4/ V& cong tac quan 1y chat luong duy tu, sira chira cong trinh giao
thong:

Pay 1a cong tac hang dau trong viéc giit gin bao vé cong trinh giao
thong, cac don vi can c¢6 bién phap chi dao c6 hi€u qua nhiém vu nay. Cac
don vi quan 1y cong trinh giao thong tir Trung wong dén dia phwong phai lién
d6i chiu trach nhiém ddi v6i céc tai nan do nguyén nhéan chat luong cong trinh
giao théng khong dam bao an toan ky thudt gay 1én dé thyc hién nghiém tac
Diéu 15 ctua Phap 1énh.

5/ Giai phéng mit bang dé cai tao mo rong, nang cap dudng giao
thong:
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Cong tac nay vo cung phuec tap, 1a mot kho khan 16n trong viéc cai tao,
mo rong, nang cap dudng giao thong, cac don vi quan 1y va xdy dung cong
trinh giao thong phai phdi hop véi chinh quyén cac cip, cac co quan, Ban,
Nganh lién quan dé thyc hién Piéu 19 cta Phap 1énh.

6/ V& cong tac thanh tra, kiém tra, xtr 1y cac hanh vi lan chiém va xam
pham cong trinh giao thong:

Céac Cuc chuyén nganh, Lién hi¢p Puong sat Viét Nam, cac S& Giao
thong van tai ting cuong cong tac thanh tra, kiém tra va phdi hop voi céc co
quan lién quan, tranh thu su gitip d& cua chinh quyén cac cap dé xur 1y nghiém
cac hanh vi l1an chiém céc vi pham cong trinh giao thong da quy dinh tai cac
Piéu 18, 19, 20, 21, 22 cua Phap lénh.

7/ V& kién toan hé théng t6 chirc cac don vi quan 1y bao vé cong trinh
giao thong:

Céac Cuc chuyén nganh , Lién hi¢p Puong sat Viét Nam, cac S¢ Giao
thong van tai tiép tuc nghién ctru, kién toan hé théng td chirc cac don vi quan
ly, bao vé cong trinh giao thong thudc chuyén nganh hoac thudc pham vi dia
phuong theo Diéu 27 ctia Phap 1énh.

8/ V& kinh phi cho cong tac bao vé cong trinh giao thong:

Piéu 5 ciia Phap 1énh quy dinh Nha nudc bao dam kinh phi va cac diéu
kién cho viéc duy tu stra chita cong trinh giao thong xdy dung bang ngudn
vbn cta ngan sach. Vu KHDT, cac Cuc chuyén nganh, Lién hiép Puong sat
Viét Nam cin ra soat ké hoach chi phi cho cong tac bao vé cong trinh giao
thong dé trinh B9, Nha nudc phé duyét; cac S& Giao thong van tai xay dung
ké hoach chi phi cho cong tac Bao vé cong trinh giao thong dé trinh UBND
tinh, thanh phd tryc thudc Trung wong xem xét phé duyét.

9/ Vé thu phi sir dung cong trinh giao thong:

Céc cong trinh giao thong da dugc Chinh phu cho phép thu phi, B yéu
cau cac don vi can ting cuong kiém tra cong tac thu phi va c6 bién phap kién
toan chan chinh cong tac nay nhu Piéu 19 ctia Phap 1énh da quy dinh.

10/ V& t6 chirc luc lugng Thanh tra bao vé cong trinh giao thong (goi
tat 1a Thanh tra giao thong).

Trong khi chd doi van ban quy dinh diy du vé to chtic , hoat dong cua
lyc luong Thanh tra giao thong, cac S& Giao thong van tai, cac Cuc chuyén
nganh trén co s& luc luong Thanh tra giao thong van tai hién nay kién toan lai
doi ngli Thanh tra vién dam bdo thuc hién dugc nhiém vy, chirc nang, quyén
han cua Thanh tra giao thong di duoc quy dinh tai Diéu 29 ctia Phap 1énh.

Trén day la mdt 6 nhiém vu cong tac trudc mit, Bo yéu cau cac don vi
trién khai dé thi hanh Phap 1énh nay.

111- TO CHUC THUC HIEN:
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1/ B Giao thong van tai dé nghi UBND céc tinh, thanh phé truc thudc
Trung wong, B6 No6i vu, Bo Quéc phong va cac co quan Nha nudc co lién
quan phdi hop va tao diéu kién cho cac don vi quan 1y cong trinh giao thong
thuc hién tot Phap 1énh Bao vé cong trinh giao thong.

Bo Giao thong van tai dé nghi cac co quan thong tin dai ching giup d&
viéc phd bién, tuyén truyén rong rii Phap lénh nay.

2/ Céac Cuc chuyén nganh, Lién hi¢p Puong sat Viét Nam, cac S& Giao
thong van tai can chi dinh 1 d(‘A)ng chi 1anh dao truc tiép chi dao viéc phé bién
va trién khai cac cong tac da néu trén dé thi hanh Phap lénh.

3/ Thoi gian tién hanh:

+ Budc 1: Viée pho bién tuyén truyén Phéap 1énh can hoan thanh trudc
ngay 30/4/1995 néu nhu & muc I cua Chi thi nay.

+ Buéc 2: Cac don vi can trién khai mot s6 nhiém vu cong tac nhu da
néu & muyc II trén day dé thuc hién Phéap 1énh nay va bao cdo két qua thuc hién
vé Bo.

Qua trinh trién khai thi hanh Phap 1énh c6 vudng méc trd ngai cac don
vi bao céo kip thoi vé cho Bo dé Bo xem xét, giai quyét.

B0 giao trach nhi¢ém cho Vu Phap ché - Van tai theo ddi viéc thuc hién
Phép 1énh cua cac don vi va tong hop tinh hinh bao cdo Bo va Nha nudc.

Yéu cau tha trudng cac don vi thuc hién nghiém chinh chi thi nay

NGHI PINH
(TRICH)

CUA CHINH PHU SO 39/CP NGAY 05 THANG 7 NAM 1996 VE
BAO PAM TRAT TU, AN TOAN GIAO THONG PUONG SAT

CHINH PHU

Can cir Ludt t6 chite Chinh phii ngay 30 thang 9 nam 1992;

Can cwr Phap lénh bao vé cong trinh giao thong ngay 02 thang 12 nam
1994;

Can cw Phap lénh lyc lwong Canh sat nhan dan Viét Nam ngay 28
thang 01 ndm 1989 va Phdp lénh sira doi Piéu 6 ciia phdp 1énh luc hrong
Canh sat nhdn dan Viet Nam ngay 06 thang 7 nam 1995,
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Can cw Phap lénh xuw ly vi pham hanh chinh ngay 06 thang 7 nam
1995;

Theo dé nghi cua Bo truong Bo Giao thong van tai, Bo truong Bo Noi
vu, Bo truong Bo Tu phdap,

NGHI DINH:

CHUONG I

NHUNG QUY DINH CHUNG

Piéu 1.-

1. Nghi dinh ndy quy dinh vé trat ty, an toan giao thong duong sit
nhiam bao dam an toan vé nguoi, phuong tién, tai san cia Nha nudce va nhan
dan;

2. Nghi dinh nay ap dung cho ngudi st dung phuong ti¢n va cong trinh
giao thong duong sit, nguoi hoat dong trong pham vi gi¢i han bao vé cong
trinh giao théng dudng st;

3. Puong sat chuyén ding c6 quy dinh riéng.

Piéu 2.- Cac thuat ngir dung trong Nghi dinh ndy dugc hiéu nhu sau:

1. Cong trinh giao théng duong sat bao gdbm: nén dudng, kién tric ting
trén duong, cau, céng, ham, ke, tuong chin, khu ga, h¢ théng thong tin tin
hi¢u va cac cong trinh thiét bi phu tr¢ khac;

2. Khu ga 1a t6 hop cong trinh bao gdm: nha ga, quang truong ga, ke
ga, duong ga, kho bii hang va cac trang thiét bi khac;

3. Phuong tién giao thong dudng sit bao gom: dau may, toa xe va cac
thiét bi chuyén dung hoat dong trén dudng sit;

4. Nhan vién duong sat 1a nhimg ngudi 1am trong nganh dudng sit bao
gém: nguoi quan ly, diéu khién, ché tao, stra chira, st dung cac phuong ti¢n,
thiét bi, cong trinh giao thong dudng sit va nguoi xay dung cong trinh giao
thong dudng sit;

5. Puong ngang 13 noi duong st va duong bd giao nhau trén cing mot
mat bﬁng;

6. Cau chung 13 cdu c6 mit bang dung chung cho ca phuong tién giao
thong dudng sit va phuong tién giao thong dudng bo;

7. Kho giéi han tiép giap kién trac dudng sit 1 khoang khéng gian doc
theo duong st du dé tau chay qua khong bi va quét.

Piéu 3.-

1. Co quan Nha nudc, td chire kinh té, t6 chirc xa hoi, don vi vil trang
va moi ca nhdn co trach nhiém chip hanh nghiém chinh nhimg quy dinh cua
Nghi dinh nay.

2. T6 chtrc, c4 nhan nude ngoai hoat dong, cu tra trén lanh thd Viét
Nam phai tuan theo nhitng quy dinh ctia Nghi dinh nay.
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Piéu 4.- Mit tran T6 qudc Viét Nam va cic t6 chic thanh vién trong
pham vi nhiém vy, quyén han ctia minh c6 trach nhiém tham gia tuyén truyén
gido duc nhan dan va giam sat viéc thi hanh cac quy dinh vé trat tu, an toan
giao thong duong sit.

Diéu 5.-

1. Moi hanh vi vi pham trdt tu, an toan giao thong van tai duong sat
phai dugc phat hién kip thoi, xtr ly nghiém minh, ding phép luét.

2. Nguoi thi hanh cong vu vé trat ty, an toan giao thong dudng sit
khong 1am tron trach nhiém, sach nhidu, gay phién ha phai bi xir Iy nghiém
theo phap luat.

Piéu 6.- Viéc giai quyét tai nan trong giao thong duong sat phai tuan
theo cac quy dinh sau day:

1. Truéng ga, Trudng tau hodc nguoi diéu khién phuong tién giao
thong dudng sat chiu trach nhiém chinh trong viéc nhanh chéng cip ciru nan
nhan va bao cho Cong an, chinh quyén dja phuwong noi gin nhat dé giai quyét
hau qua va lam moi thu tyc can thiét theo quy dinh cua phap luat;

2. Ngudi c6 mat tai noi xdy ra tai nan c6 trach nhiém va dugc quyén
yéu ciu nguoi diéu khién phuong tién giao thong duong bo dua ngudi bi
thuong di cAp ctru. Ngudi trén tranh trach nhiém ciru giup ngudi bi nan sé bi
xur ly theo phap ludt hién hanh. Nguo1 loi dung viée xay ra tai nan chiém doat
tai san cua nguoi bi nan, tai san cua Nha nudce, xti duc, gay suc ép lam can
tré viée giai quyét hau qua bi xir 1y theo phap luat;

3. Uy ban nhan dan dia phuong noi xdy ra tai nan c6 trach nhiém chu
dong phéi hop véi luc lwong Cong an, nganh Pudng sit va cac co quan to
chtrc ¢6 lién quan khac bao v¢ tai san cua nguoi bi nan, tai san Nha nudce, giai
quyét hau qua dé nhanh chéng khoi phuc giao thong dudng sit.

Truong hop hién trudng xay ra tai nan anh huong truc tiép dén chay tau
phai kip thoi dua nan nhén, cac vat chudng ngai ra khoi kho gidi han tiép giap
kién trac dudng sit dé tiép tuc cho tau chay.

CHUONG Il

TRACH NHIEM CUA CAC BO, CO QUAN NGANG BO, CO QUAN
THUOC CHINH PHU VA UY BAN NHAN DAN TINH, THANH PHO
TRUC THUOC TRUNG UONG VE BAO DAM TRAT TU AN TOAN
GIAO THONG DUONG SAT

Piéu 7.- B6 Giao thong van tai co trach nhiém:

1. Ban hanh tiéu chuédn, quy trinh, quy pham va cac dinh murc kinh té
k¥ thuat ctia nganh thudc thAm quyén nham bao dam van chuyén hanh khéch,
hang hoa duogc an toan;
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2. Quy dinh diéu kién, tiéu chuan cta cac co so thiét ké, dong mdi, sira
chita, dang kiém thiét bi va phuong tién giao thong duodng sat; 3. T6 chirc
quan 1y viéc ddo tao, cap bang, gidy phép lai may, chimg chi chuyén mon cho
nhan vién duong sat;

4. T6 chirc chi dao va kiém tra hoat dong ctia hé théng Thanh tra giao
thong dudng sat; xir 1y vi pham hanh chinh theo thim quyén d6i voi nhitng
hanh vi vi pham hanh chinh vé dam bao an toan cong trinh giao théng duong
sat va trat ty, an toan giao thong dudng sit;

5. Phéi hop voi B Noi vu phan tich nguyén nhan, xtr Iy cac vu tai nan
giao thong duong sit.

Diéu 8.- B Noi vu c6 trach nhi¢m:

1. T6 chtrc chi dao cong tac bao v¢ trat tu, an toan giao thong duong
sét;

2. Kiém tra, giam sat va xur ly cac hanh vi vi pham vé trat tu, an toan
giao thong duong sat;

3. Chu tri, diéu tra, xtr 1y cac vu tai nan giao thong duong sat;

4. Chu tri, phbi hop v6i Bo Giao thong vén tai quy dinh va kién nghi
voi cac B, nganh, Uy ban nhan dan tinh, thanh phé tryc thudoc Trung wong
thuc hién cac bién phap phong ngira, khac phuc nhitng nguyén nhén xay ra tai
nan giao thong dudng sit.

Piéu 9.- B Tai chinh c6 trach nhiém:

1. Bam bao kinh phi cho cong tac dam bao trat ty, an toan giao thong
duong sat theo dé nghi cuia Bo Giao théng van tai, Bo Noi vu va Uy ban nhan
dan tinh, thanh phé truc thudc Trung wong c6 dudng sit di qua duoc Chinh
phu phé duyét;

2. Chu tri, phéi hop vo1 Bo Giao thong van tai, B Noi1 vu chi dao co
quan tai chinh céc cdp t6 chuc viée thu tién xir phat hanh chinh vé hanh vi vi
pham trat ty, an toan giao théng dudng sit phu hop voi dic diém hoat dong
ctia nganh dudng sit;

Théng nhat phat hanh va quan 1y chimg tir thu tién xtr phat vi pham
hanh chinh vé trat ty, an toan giao thong dudng sit;

3. T6 chirc kiém tra, kiém soat viéc quan ly, str dung tién phat thu duogc
theo dung quy dinh.

Piéu 10.- B6 Qudc phong co trach nhiém chi dao co quan quan sy cac
cap phdi hop v6i nganh Puong sit, luc luong cong an dé bao vé trat tu, an
toan giao théng van tai duong sat, chip hanh nghiém chinh céc quy dinh vé
trat tu, an toan giao thong duong st trong viéc van chuyén quan, phuong ti¢n,
khi tai trén duong sit.

Piéu 11.- B6 Vian hoa - Thong tin co trach nhiém chi dao cac co quan
van hod thong tin, bdo chi Trung wong va dia phuong thuong xuyén tuyén
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truyén, pho bién, dong vién nhan dan chap hanh nghiém chinh phap luat vé
trat ty, an toan giao thong dudng sit.

Piéu 12.- Cac co quan phat thanh, truyén hinh Trung uong va dia
phuong c6 trach nhiém tuyén truyén vé trat tu, an toan giao thong dudng sat,
khong thu phi.

Piéu 13.- B Gido duc va Pao tao co trach nhiém chu tri, phéi hop voi
Bd Giao thong van tai, B NOi1 vu bién soan gido trinh phép luat vé trat tu, an
toan giao thong dudng sit va dua vao chuong trinh giang day trong cac
truong hoc.

Piéu 14.- Uy ban nhan dan tinh, thanh phd truc thuéc Trung uong cé
trach nhiém:

1. T6 chte thyce hién viée tuyén truyén, phd bién phap luat vé trat tu, an
toan giao thong dudng sat; tién hanh moi bién phap can thiét dé thiét lap ky
cuong trit tw, an toan giao thong dudng sat; giao cho Uy ban nhan dan huyén
(quan), Uy ban nhan dan xa (phuong) co duong sit chay qua chiu trach nhiém
bao vé cac cong trinh giao thong dudng sit tai dia phuong.

2. C6 ké hoach va to chirc chi dao giai toa nhiing cong trinh vi pham
thudc pham vi giéi han bao dam an toan cong trinh giao thong duong sét;

3. Chi dao Uy ban nhan dan cac cip noi dudng sat bi hu hong do tai
nan giao thong hodc thién tai dich hoa phéi hop véi nganh duong sat kip thoi
giai quyét hau qua, khoi phuc giao thong.

Uy ban nhan dan dia phuong noi xay ra tai nan giao thong duong sét
cung véi trudng ga gan nhat phdi hop véi luc lugng cong an td chic cip ciu
nguoi bi thuong, 1am cac thi tuc vé phéap luat, t6 chirc mai tang ngudi chét,
néu c6 nan nhan 1a ngudi nudce ngoai phai lién hé ngay véi co quan Ngoai vu
cap tinh hodc thanh phd truc thudc Trung wong dé giai quyét theo huéng dan
cua cac Bg, nganh lién quan.

Uy ban nhan dan tinh, thanh phé truc thuéc Trung wong trao ddi thong
nhat voi B Giao thong van tai vé viéc md duong di nhat dinh tai noi nhan
dan thuong phai di qua duong sit va phai lam coc tiéu, bién bao hiéu trén
duong bo dé hudng din cho nhan dan qua lai dudng sit.

Piéu 15.- Cac BY, co quan ngang Bo, co quan thuéc Chinh phu va Uy
ban nhan dén tinh, thanh phd tryc thudc Trung wong khi 14p quy hoach xay
dung méi hodc cai tao cong trinh c6 anh hudng dén an toan cua cic cong trinh
giao thong dudng sat phai dugc nhat tri bang vin ban cia Bo Giao thong van
tai.

CHUONG III

DAM BAO AN TOAN CONG TRINH GIAO THONG DUONG SAT
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Piéu 16.- Pham vi biao dam an toan cong trinh giao thong duong sat
bao gém nhitng gidi han trén mat dat, duéi long duong, dudi mat nudc va trén
khéng co lién quan dén an toan cong trinh va an toan hoat dong giao thong
duong sit.

Piéu 17.- Pham vi gidi han bao dam an toan ctia nén dudng sat 1a Sm
ké tir chan nén duong ddi voi nén dudng dap hay ké tir mép dinh ddi voi nén
duong dao hodc 1a 3m ké tir chan rinh doc hay chan ranh dinh cua duong.

Pbi v6i nén duong khong dap, khong dao 1a 5,6m tinh tir mép ngoai
clia ray ngoai cung tro ra.

Piéu 18.- Pham vi gidi han bao dam an toan trén khong cua dudng sat
1a 7,5m ké tir dinh ray tro 1én theo phuong thang dimg.

Piéu 19.- Pham vi gidi han bao dam an toan cta cau duong sit quy
dinh nhu sau:

1. Theo chiéu doc nén dudng sit ké tir cot tin hiéu phong vé & phia bén
nay cau dén cot tin hiéu phong vé phia bén kia ciu;

Cau khong c6 cot tin hiéu phong vé thi tinh tir dudi md cau ra mdi bén
50m.

2. Theo chiéu ngang cau: Pham vi tiép gidp voi cau ké tir diém ngoai
cung cua két cau cau tré ra mdi phia:

- P6i v6i cau vuot trong thanh phd tinh tir mép lan can ngoai cling trd
ra mdi bén 1a Sm.

- Di véi cau loai nhd dai dudi 20m 13 20m;

- Doi véi cau loai vira dai tir 20m dén dudi 60m 1a 50m;

- Doi véi cau loai 16n dai tir 60m dén 300m 1a 100m;

- Doi v6i cau loai 16n dai trén 300m 1a 150m.

Piéu 20.- Pham vi gi6i han bao dam an toan ctia ham dudng sit 1a ving
dat, da, khoang khong c6 khoang cach tir diém ngoai cung cua cac bd phan
cAu tao ctia hAm trd ra 1a 50m.

Diéu 21.

1. Pham vi gi61 han bao ddm an toan cua cot dién thoai, dién bao, tin
hi¢u cua duong sat 1a 3,5m xung quanh cot ké tir tim ¢t tro ra.

2. Pham vi gi61 han bdo dam an toan cia duong day dién thoai, dién
béo, tin hiéu cua dudng sit 1a 2,5m ké tir dudng dy ngoai cing tré ra theo
chiéu ngang va chiéu ding.

3. Khoang cach an toan gitta cac duong day thong tin, tin hi¢u cua
duong sit v6i cac dudong diy dién luc va duong day thong tin khac phai theo
dung cac tiéu chuan k¥ thuat Nha nude hién hanh.

Piéu 22.- Pham vi gi6i han bao dam an toan cua khu ga bao gdm toan
bd viung dat (mat dat, dudi long dat, trén khong) phia trong tudng rao ga hodc
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mdc chi gidi va tir cot tin hiéu vao ga phia bén nay dén cot tin hiéu vao ga
phia bén kia.

Piéu 23.- Dién tich dat trong pham vi gidi han bao dam an toan cong
trinh giao thong duong sit chi duoc phép trong loai cdy ngan ngay, than thap
va phai trong cach mép chan nén duong dap it nhat 2m, cach mép dinh mai
duong dao it nhat Sm hodc 3m tinh tir mép ngoai ranh doc cua dudng hoic
ranh dinh tr¢ ra.

Diéu 24.-

1. Viéc cdm méc chi gidi pham vi gi6i han bao dam an toan cong trinh
giao thong duong sat phai tuan theo nhimng quy dinh tai Nghi dinh nay.

2. BO Giao thong van tai chil tri, phdi hop véi Uy ban nhan dén tinh,
thanh phd truc thudc Trung wong c6 dudng sit di qua chi dao viéc cim mdc
chi gidi pham vi gidi han bao dam an toan cong trinh giao thong dudng sit.

Bd Giao thong van tai chiu trach nhiém quan ly pham vi giéi han bao
dam an toan cong trinh giao thong dudng sit.

3. B4 Giao thong van tai quy dinh cy thé pham vi gi61 han bdo dam an
toan dudng ngang, giéi han giita nén dudng sit va nén duong bd & nhing
doan duong di song song gan nhau.

Piéu 25.- Pon vi quan 1y cong trinh giao thong dudng sit cé trach
nhiém:

1. Bao dam trang thai an toan k¥ thuat va tiéu chuan k§y thuat cia cong
trinh, bao dam day du hé thong tin hiéu, bién hiéu, mbc hiéu theo quy dinh;

2. Thuc hién cac bién phap xur 1y kip thoi, ngan ngura tai nan khi phat
hién hodc nhan duogc tin béo cong trinh giao thong dudng sit c6 hu hong hodc
co nguy co khong bao dam an toan chay tau;

3. Thuong xuyén kiém tra va thuc hién cac bién phap bao dam an toan
giao thong trén doan déo dbc nguy hiém, doan dudng thudng co da 16, dat sut,
nudc ngap (dac biét trong mua mua bao, 11 lut).

Pon vi quan 1y cong trinh giao thong dudng sét phai chiu trach nhiém
néu do thiéu tinh than trach nhiém hodc khong bao dam chat lugng cong trinh
dé xdy ra tai nan giao thong dudng sit.

Diéu 26.-

1. Viéc thi cong, stra chita cong trinh giao théng dudng sit phai dugc
phép cta co quan quan Iy duong sit c6 thim quyén va chi duoc tién hanh thi
cong, stra chita khi da thuc hién day du cac bién phap bao dam an toan giao
thong.

2. Sau khi thi cong, sira chira xong, cong trinh phai duoc co quan cap
phép nghiém thu. Moi vat liéu, mady moc, thiét bi va tin hiéu phong vé phai
duoc thu don.
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Piéu 27.- Nguoi phét hién cong trinh giao thong duong sat co tré ngai
uy hiép truc tiép dén an toan chay tau c6 trach nhiém tim moi bién phap cap
bao ra hi€u cho tau dung lai hodc tim cach b4do cho nhan vién duong sat, luc
luong cong an, co quan Nha nudc noi gan nhat dé ¢ bién phap xir 1y kip thoi.

Piéu 28.- Viéc xay dung cong trinh, st dung va khai thac khoang
khong, viung dat, ving nudc ngoai pham vi giéi han bao dam an toan cong
trinh giao thong dudng sit phai bao dam tuyét dbi an toan cho hoat dong giao
thong van tai duong sit. Co quan quan 1y dudng sét c6 trach nhiém kiém tra,
phat hién, yéu cau khac phuc ngay nhiing viéc 1am gay nguy hiém dén trat tu,
an toan giao thong dudng sit.

Diéu 29.-

1. Nha 1am bang vat liéu d& chdy phai cach chan duong sat it nhat 20m;

2. Lo voi, 160 gém, 16 gach, 16 ndu gang, thép, xi mang, thuy tinh phai
dit cach chan nén dudng sat it nhat 25m;

3. Cac kho chira chat doc, chat nd, chat dé chay, chat d& nd phai lam
cach xa nén dudng sit theo quy dinh cua phap luat;

4. Céch cot dién, cot dién thoai thi cong sau ngay ban hanh Nghi dinh
nay phai dat cach mép vai duong sit mot khoang cach 16n hon chiéu cao cua
cot. Puong day tai dién phia trén dudng sat phai co ludi bao hiém nhim bao
dam an toan khi bi dirt day chuyén tai dién.

Piéu 30.- Cac cong viéc sau ddy lam anh huong dén an toan cong trinh
giao thong duong sat phai duoc co quan quan 1y dudng sit c6 tham quyén cho
phép trudce khi thi hanh:

1. Khoan, dao, xé nén duong sat;

2. bat duong 6ng cap nudc, thoat nude, duong dng dan dau khi; dat cap
dan dién, cap thong tin, thiét bi chiéu sang trong pham vi giéi han bdo dam an
toan cong trinh giao thong dudng sit.

Piéu 31.- T chire, ca nhan c6 nhu cdu mé dudng ngang, 1am cau vuot,
cau chui qua duong sit phai duoc Bo Giao thong vén tai cho phép va chiu
toan bo kinh phi dau tu xay dung, quan 1y, duy tu, stra chita; phai dat day du
thiét bi hudng dan giao thong va bao dam trat ty, an toan giao thong tai vi tri
do.

Piéu 32.- Viéc xdy dung cong trinh quy dinh tai Diéu 30, Piéu 31 cia
Nghi dinh nay phai theo dung gidy phép da duoc cip va sau khi hoan thanh
cong trinh phai duoc co quan cap gidy phép nghiém thu, chip thuan.

Piéu 33.- Nghiém cam cac hanh vi lam anh huong dén an toan cong
trinh giao thong dudng sit nhu:

1. Pha huy, thido do, trom cép, lam hu héng cAu kién, phu kién, trang bi,
thiét bi phuong tién, thiét bi thong tin tin hi€u, vat tu duong sét;
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2. Xay dung cong trinh, 1am nha, 1éu quan, bién quang cio hoic nhiing
vat khac trong pham vi giéi han bdo ddm an toan cong trinh giao thong duong
sat; dao bai, 1ay dat da trong khu vuc nén duong sit.

3. Thai nudc va cac chat doc hai vao duong sét.

CHUONG IV
NHAN VIEN PUONG SAT VA PHUONG TIEN GIAO THONG
DUONG SAT

Diéu 34.-

1. Nhan vién duong sat phai dugc dao tao, kiém tra, sat hach, cép béng,
gidy phép ldi may hodc chimg chi chuyén mon nghiép vu theo tiéu chuan quy
dinh cua B Giao thong van tai.

2. Nhén vién duong sat 1am nhiém vu c6 lién quan dén chay tau phai
chap hanh day du cac quy dinh cta phap lut vé giao thong dudng sit va chiu
trach nhiém c4 nhan vé bao dam chay tau an toan trong pham vi céng viéc
dugc giao.

3. Tha truéng don vi cac cap trong nganh dudng sit tuy theo chirc
nang, nhi¢ém vy dugc quy dinh phai chiu trach nhi¢m lién déi vé viéc chép
hanh phap luat giao thong duong sét ctia nhan vién thudc quyén quan 1y.

Piéu 35.- CAm nhan vién dudng sat khi lam nhiém vuy:

1. Trong tinh trang khong du strc khoé dé thuc hién nhiém vu duoc
giao;

2. Trong mau c6 d6 ruou, bia vuot qua 50mg/100ml mau hoac 0,25
mg/1 1it khi thé hodc st dung cac chét kich thich khéc;

3. Khong c6 gidy phép, bang, chimg chi chuyén moén twong ung véi
nhiém vu dugc giao.

Piéu 36.- Truong ki thudt nghiép vu dao tao nhan vién dudng sét phai
du diéu kién vat chit k¥ thuat va doi ngii gido vién c6 nghiép vu theo dung
quy dinh cua B Giao thong véan tai.

Diéu 37.-

1. Phuong tién giao thong dudng sit (trir goong thu cong) hoat dong
trén duong sat phai c6 ky hiéu, sé hiéu va cac tidu chuan k¥ thuat quy dinh.
Ngoai tiéu chuin trén, diu mdy va phuong tién tu chay trén dudng sit con
phai ¢6 coi, dén chiéu sang.

Nghiém cAm nguoi khong co trach nhiém dua cac phuong tién tu tao
1én duong sit.

2. Phuong tién giao thong dudng sit phai dugce bao dudng, kiém dinh
k¥ thuat dinh ky theo quy dinh.
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Piéu 38.- Thu trudng cac don vi quan 1y, ché tao, sira chita, biao dudng,
kiém dinh, st dung phuong tién giao thong dudng sat theo chirc nang nhiém
vu dugc giao cé trach nhiém bao dam trang thai an toan ky thuat va tiéu
chuan ky thuat cua phuong tién; cé bién phap xir 1y kip thoi khi phuong tién
giao thong duong sat c6 hu hong khong bao dam an toan chay tau.

Nghiém cdm dua cac phuong tién khong bao dam trang théi an toan ky
thuat va tiéu chuan k¥ thuat vao st dung trén mang ludi duong sit qudc gia.
Thu trudng cac don vi noi trén phai chiu trach nhiém néu dé xay ra tai nan
giao thong duong sat do chat lwong phuong tién khong bao dam.

CHUONG V

QUY TAC GIAO THONG BUONG SAT

Piéu 39.- Biéu dd chay tau do cdp co thAm quyén phé duyét va ban
hanh 13 co s& cho viéc to chic chay tau ctia nganh dudng sat.

Tat ca nhan vién dudng sat phai chap hanh nghiém chinh nhitng quy
dinh cua biéu d6 chay tau.

Piéu 40.- Hang hoa dua Ién toa xe phai duoc xép 6n dinh, gia cb chic
chan bao dam an toan trong qu4 trinh van chuyén.

Piéu 41.- Viéc van chuyén nhitng loai hang nguy hiém, doc hai, dé
chay, d& nd phai tuan theo quy dinh vé an toan van chuyén cac chat do.

Piéu 42.- Nghiém cim céac hanh vi say day:

1. Pua 1én tau khach cac chat doc hai, d& nd, d& chay, va cac chat nguy
hiém khac;

2. Cho hanh khéch, hang hoa qua trong tai quy dinh cua toa xe.

3. Cho nguoi khong co trach nhiém 1én dau may, ché hang trén dau
may;

4. Cho nguoti trén tau hang (tror nguoi ¢6 trach nhi¢m);

5. Pua vat pham cAm chuyén chd vao ga, 1én tau.

Piéu 43.- Nguoi diéu khién phuong tién giao thong duong sit phai
thudc duong, vi tri cau, ham, ga, tram, tin hicu, bién hiéu, mbc hiéu dé chu
dong diéu khién tau chay an toan; phai thudng xuyén quan sat dudng dé xir tri
kip thoi khi gap trd ngai va phai bao cho ga gan nhat biét néu tré ngai d6 con
de doa an toan cho cac doan tau khac.

Nghiém cidm ngudi diéu khién phuong tién giao thong dudng sit chay
tau qué toc d6 quy dinh; dimg tau khong dung vi tri quy dinh néu khong c6 1y
do chinh dang.

Diéu 44.-

1. CAm dd tau trén dudng ngang trir khi gip chudng ngai hoic tai nan
bat ngd;
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2. Truong hop phai don hodc dd tau chiém dung dudng ngang thi thoi
gian tam ngimg giao thong duong bd khoéng duge vuot qua 3 phut dbi véi
duong ngang cip 1, cip 2 va 5 phat dbi véi dudng ngang céap 3.

3. Truong hop xay ra tai nan trén duong ngang trudng tau, ngudi diéu
khién phuong tién giao thong duong sat, nguoi phu trach ctru chita tai nan
phai tim moi cach khac phuc giao thong nhanh nhat.

Diéu 45.-

1. Chan duong ngang, cau chung phai dugc dong trude khi tau hoa tdi
duong ngang, ciu chung dung thoi gian quy dinh:

a. Mot phat d6i véi chan dién toi;

b. Mot phut rudi dbi voi chan tha cong;

2. Khong déng chan qua sém trude khi tau hoa téi dudng ngang, cau
chung:

a. Qua 3 phut d6i voi cau chung, dudng ngang cap 1 va cap 2;

b. Qua 5 phut d6i véi dudng ngang cap 3.

Piéu 46.- Tai duong ngang, cau chung quy dinh nhu sau:

1. Quyén uu tién thudc vé cac phuong tién giao thong hoat dong trén
duong sat;

2. Ngudi va phuong tién tham gia giao thong duong bd phai chap hanh
theo su chi dan cua hé théng bao hi¢u sau:

a. Hiéu 1énh cua nguoi gac chén;

b. Tin hiéu dén, co, bién hidu;

c. Chan;

3. Khi ¢6 bao hi¢u dung (hi¢u 1énh ctiia nguoi gac chin, dén do, co do,
bién o, chin di déng) ngudi va tit ca cic phuong tién tham gia giao thong
duong bod ké ca nhitng xe c¢6 quyén wu tién déu phai dung lai vé bén phai
duong ctia minh va cach bao hiéu néi trén it nhat 3m;

4. Nguoi va phuong tién tham gia giao thong dudng bd khi sip di vao
duong ngang khong c6 chan phai quan sat, néu thiy tau hoa sap t6i thi phai
dirng lai vé bén phai dudng ctia minh, cach ray ngoai cling it nhat Sm va phai
tw chiu trach nhiém néu dé xéy ra tai nan.

5. Nghiém cAm viéc tu y md chin dudng ngang, cau chung khi chin da
dong.

Piéu 47.- Xe banh xich, xe ché hang qua khd, qua tai khi qua dudng
ngang, cau chung phai dugc B Giao thong van tai cho phép; chiu su kiém
soat vé trong tai va kho gidi han chét tai va chiu moi phi ton gia ¢d cong trinh
giao thong duong sit trong trudng hop can thiét.

Piéu 48.- Khi phuong tién tham gia giao thong duong bo bi tai nan,
hang hoa roi, d6 vao dudng sit vi pham khd gidi han tiép giap kién trac
duong sat, nguoi chil phuong tién bi tai nan, ngudi phat hién, ngudi c6 mit tai
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hién trudong phai nhanh chéng dua ngudi bi nan (néu co), phuong tién, hang
hoa ra ngoai khé giéi han noi trén dé khai thong dudng st sau do6 tim moi
cach dua phuong ti¢n, hang hoé ra khéi pham vi gi¢i han bao dam an toan
cong trinh giao thong duong sat. Truong hop chua kip khai thong duong sat
ma tau hoa sip t&i phai thuc hién theo quy dinh tai Diéu 27 ctia Nghi dinh
nay.

Piéu 49.- Nghiém cAm céac hanh vi lam anh huong dén trat tu, an toan
giao thong duong sat sau day:

1. bat vat gay chudng ngai trén dudng sit;

2. Trong cdy va dat cic vat can trd tdm nhin ctia ngudi diéu khién
phuong tién giao thong cia nguoi qua lai tai duong ngang va tai phia bung
duong cong ctia dudng st;

3. Phoi rom, ra va cac vat khac lén duong sat;

4. Chira chat vat liéu, hang hoa, chat phé thai, &¢ phuong tién, thiét bi
trong pham vi giéi han bao dam an toan cong trinh giao thong dudng sat (trir
vat liéu, thiét bi phuc vu thi cong, sira chita cong trinh giao thong duong sit);

5. Chan tha trau, bo, gia suc trén duong sit va trong pham vi gi6i han
bao dam an toan cong trinh giao thong dudng sit;

6. Str dung chat nd khai thac dé, cat, soi anh hudong dén an toan giao
thong van tai duong sat;

7. Tuy tién khoa ham, giat van dirng tau;

8. Pi, dung (trir nguoi c6 trach nhiém), nim, ngdi, dua nghich trén
duong sat hodc trén noc toa xe; du bam toa xe, dau may va ¢ hai dau toa xe;

9. Ban hang rong; gay mat trat ty tri an; uy hiép an toan than thé, tai san
cua hanh khach va nhan vién duong sat dang thtra hanh nhiém vuy;

10. Ném déat da va cac vat khac gay nguy hiém 1én tau va tir trén tau
xubng;

11. Lén hoac xuéng tau, mo clra toa tau, tho dau, chan tay ra ngoai khi
tau dang chay (trir nguoi c6 trach nhiém);

12. Gay can tré cho viéc khai thac, sir dung phuong tién, thiét bi cong
trinh giao théng duong sit;

13. Ngan can viéc chay tau binh thuong va cac hanh vi khac 1am mat
trat ty, an toan giao thong dudng sat.

CHUONG VI.......

CHUONG VII

PIEU KHOAN THI HANH

Piéu 64.- Nghi dinh nay c6 hiéu luc tir ngay 01 thang 9 nim 1996.
Nhitng quy dinh trudc diy vé trat tu, an toan giao théng dudng sat trai véi
Nghi dinh nay déu bii bo.

271



Piéu 65.- BO truong cac Bo: Giao thong van tai, Noi vy, Tai chinh theo
pham vi chtrc ning, nhiém vu cta minh chiu trach nhiém huéng dan, td chirc
thi hanh Nghi dinh nay.

Uy ban nhan dén tinh, thanh phd tryc thudc Trung wong noi c6 dudng
sat di qua cin ¢ vao tinh hinh, dic diém cua dia phuong minh xay dung ké
hoach cu thé dé thuc hién Nghi dinh nay.

Piéu 66.- Bo truong cac Bo, Thu trudng co quan ngang B, co quan
thudc Chinh pha, Chu tich Uy ban nhéan dan tinh, thanh phé truc thudc Trung
uvong chiu trach nhi¢m thi hanh Nghi dinh nay.

NGHI PINH

(TRICH)

CUA CHINH PHU SO 40/CP NGAY 05 THANG 7 NAM 1996 VE
BAO PAM TRAT TU, AN TOAN GIAO THONG PUONG THUY NOI
PIA

CHINH PHU

- Can cir Ludt Té chirc Chinh phii ngay 30 thang 9 nam 1992;

- Can cwr Phap lénh bao vé cong trinh giao thong ngay 2 thang 12 nam
1994;

- Can cw Phap lénh canh sat nhdn ddn ngay 28 thang 1 nam 1989 va
Phap lénh sva doi Piéu 6 cua Phap lénh luc lwong canh sat nhan dan Viét
Nam ngay 6 thang 7 nam 1995;

- Can cuw Phdp lénh xw ly vi pham hanh chinh ngay 6 thang 7 nam
1995;

- Theo dé nghi cua Bo truong Bo Giao thong van tai, Bo truong Bo Noi
vu va Bo truong Bo Tu phdp,

NGHI DPINH

CHUONG I

NHUNG QUY PINH CHUNG

Diéu 1.-

1. Nghi dinh nay quy dinh vé trat tu, an toan giao thong duong thuy ndi
dia, nham dam bao an toan vé nguodi, phuong tién, tai san cia Nha nudc va
cua nhan dan.

2. Nguoi, phuong tién tham gia giao thong va st dung cac cong trinh
giao thong duong thuy nodi dia phai chap hanh nghiém chinh cic quy dinh cua
Nghi dinh nay.

3. Nguoi va phuong tién hoat dong trong viing nudc cang bién dau tién
trong song va ludng tau bién di dugc cdp c6 tham quyén cong bd cho phép
phuong tién ra vao hoat dong khong thudc pham vi diéu chinh ciia Nghi dinh
nay.
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4. P6i voi duong thuy ndi dia tring v4i duong bién gidi qudc gia giita
Viét Nam va cac nudc, ngoai viéc chap hanh cac quy dinh ctia Nghi dinh nay
con phai tudn thu cac diéu khoan cua Hiép dinh vé bién gidi ma Viét Nam da
ky két.

Piéu 2.- Co quan Nha nudc, td chire kinh té, to chuc x3 hoi, don vi vii
trang va moi ca nhan co trach nhiém chap hanh nghiém chinh nhiing quy dinh
ctia phéap luét vé trat tu, an toan giao thong duong thuy noi dia.

T6 chirc, c4 nhan nude ngoai hoat dong, cu tra trén lanh thd Viét Nam
c6 nghia vy chép hanh nghiém chinh moi ndi quy vé trat tu, an toan giao
thong dudng thuy noi dia.

Piéu 3.- Cac co quan Nha nudc phdi hop véi Mit tran T6 qubc Viét
Nam va céc t6 chtrc thanh vién ctia Mit tran tuyén truyén, gido duc, dong vién
nhan dan thi hanh cac quy dinh vé trat tu, an toan giao thong duong thuy noi
dia.

Diéu 4.-

1. Moi hanh vi vi pham vé trit tu, an toan giao thong duong thuy noi
dia phai dugc xur Iy nghiém minh, dung phap luat.

2. Nhitng nguoi thi hanh cong vy vé dam bao trét tu, an toan giao thong
duong thuy ndi dia khong 1am tron nhiém vy, sach nhidu, gdy phién ha, tuy
theo mtrc A vi pham s¢€ bi xur Iy ky ludt hoac truy ctru trach nhiém hinh sy.

Piéu 5.- Cac thuat ngir dung trong Nghi dinh nay dugc hiéu nhu sau:

1. Buong thuy noi dia bao gdm cac tuyén dudng thuy c6 kha ning khai
thac giao thong van tai trén cac song, kénh, rach, ctra song, hd, ven vinh, ven
bo bién, duong ra dao, duong ndi cac dao thudc nodi thuy nuéc Cong hoa xa
hoi chu nghia Viét Nam.

2. Céc cong trinh giao thong dudng thuy ndi dia bao gom:

Luéng chay tau, thuyén; au thuyén; ke; dap (trur ke, dap thuy loi); cang,
bén, kho bai; phao tiéu bao hi€u va céac cong trinh thiét bi phu tro khac, trong
Nghi dinh nay goi chung la cong trinh giao thong.

3. Chudng ngai vat 1a do thién nhién hodc con nguoi gay nén, anh
huong dén giao thong van tai duong thuy ndi dia.

4. Cang (bén) chuyén dung 1a cang (bén) xép, d& hang hoa, vat tu phuc
vu cho day chuyén san xuat, khong cé chirc niang kinh doanh xép, d& hang
hoa.

5. Ving nudc cang, bén thuy ndi dia bao gdm: ving nudc trude cang,
bén; ving neo dau; ving chuyén tai va ludng din tir ving nudc trude cang,
bén dén ludng chay tau, thuyén trong Nghi dinh nay goi chung 1 ving nudc
cang, bén.

6. Ludng rong 1a ludng c6 chiéu rong dai tau chay 16n hon hodc bang 5
1an chiéu dai cua phuong tién, tai vi tri phuong tién d6 dang hoat dong.
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7. Ludng hep 1a ludng c6 chiéu rong dai tau chay nho hon 5 lan chiéu
dai cua phuong tién, tai vi tri phuong tién do dang hoat dong.

8. Phuong ti¢n thuy ndi dia (trong Nghi dinh nay goi chung 1a phuong
tién) bao gom:

a. Tau, thuyén c6 dong co hoac khong c6 dong co;

b. B¢ mang;

c. Cac céu tric ndi duoc st dung vao muc dich giao thong, van tai hoac
kinh doanh dich vu trén duong thuy noi dia.

9. Pau 1a phuong tién dimg yén nhd neo hoic cac day ching budc khac.

10. Po 1a loai phuong tién thuy c& nho dung dé chd hanh khach, hang
hoa, chuyén dong bang chéo, budm, day kéo hoic bang may cong suat khong
qua 15CV, trong tai khong qua 5 tan hodc dudi 13 khach dugc thiét ké va
dong theo tiéu chuan ky thuat hodc theo kinh nghiém dan gian.

a. PO ngang 1a do van chuyén hanh khach, hang hoa ngang qua song,
kénh.

b. Po doc la do van chuyén hanh khach, hang hoa di doc song, kénh, hd
khoang cach khong qua 10km.

c. Po man 13 phuong tién cdp vao tiu khach dé dén, tra hanh khach
trong khi thu khach dang hanh trinh.

11. Phuong tién thuy gia dung la phuong tién chi phuc vu cho ca nhan,
gia dinh, khong tham gia kinh doanh van tai, c6 trong tai khong qua 5 tan
hoic cong suat may khong qua 15CV.

12. Phuong tién co gi6i 1a phuong tién di chuyén nho dong co.

13. Phuong tién tho so la phuong tién dung strc nguoi, vat, gid, nudc
lam dong lyc dé di chuyén.

14. Poan tau lai kéo 1a doan tau dugc lién két véi nhau gdm cac
phuong tién lam nhiém vu kéo (goi 1a tau kéo) va cac phuong tién bi kéo.

15. Poan tiu lai day 1a doan tau dugc lién két voi nhau gém cac
phuong tién 1am nhiém vu day (goi 1a tau ddy) va cic phuong tién bi day.

16. Poan tau lai 4p man 1a doan tau duoc lién két voi nhau gdm cac
phuong tién lam nhi¢m vu lai va cac phuong tién bi lai &p man mot bén hoac
hai bén.

17. Poan tau lai hdn hop 1a doan tiu duogc lién két v6i nhau gém cac
phuong tién lam nhiém vu lai va cic phuong tién bi lai ghép theo doi hinh
hdn hop:

a. Lai kéo véi lai day;

b. Lai kéo voi lai 4p man; c. Lai déy voi lai 4p man;

d. Vura lai kéo, vura lai déy, vua lai 4p man.

18. Phuong tién dang hanh trinh 13 phuong tién dang di chuyén hoic
dimg yén khong nho neo.
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19. Phuong tién chay cit dudng nhau la ban ngay phuong tién nay chi
trong thdy mot bén man ciia phuong tién kia, ban dém chi trong thiy mot dén
man (xanh hodc do) ctia phuong tién kia.

20. Phuong tién mat chu dong 1a phuong tién dang hanh trinh, vi
truong hop dic biét nao d6 da khong con kha ning hoat dong theo y mudn
ctia ngudi diéu khién.

21. Tin hi€u la nhitng thong tin béng am hiéu, dén hiéu, c& hiéu va dau
hiéu dugc dung dé lién lac nham muc dich dam bao an toan cho cac phuong
tién giao thong trén duong thuy ndi dia.

22. Nguoi tham gia giao thong 1a nguoi thuyén vién va nguoi st dung
cac loai phuong tién thuy gia dung; nguoi lam céc cong viéc khac hoat dong
trén duong thuy ndi dia.

23. Thuyén vién la nhitng nguoi lam vige trén phuong tién thuy noi dia
theo chtrc danh tiéu chuin quy dinh (trir nhimg nguoi 1am viée trén phuong
tién gia dung).

24. Thuyén trudng hodc nguoi diéu khién phuong tién 14 ngudi chi huy
cao nhét trén phuong tién, trong Nghi dinh nay goi chung 1a thuyén trudng.

25. Hanh khéach 1 nguoi trén phuong tién chd khéach trir thuyén vién,
nhimg ngudi thudc gia dinh thuyén vién cung sinh sdng trén phuong tién va
nhitng nguot1 duge phan cong lam nhiém vu trén phuong tién.

Diéu 6.-

1. Khi xay ra tai nan giao théng thuyén truéng phai lap tc tim moi
bién phap ctru nguoi, tai san, bao vé cac dau vét va hién truong ¢ diéu kién
cho phép, dong thoi bao cdo cho Uy ban nhan dan dia phuong, cong an hoic
don vi quan 1y dudng thuy ndi dia gan nhat.

2. Nguoi c6 mat tai noi xay ra tai nan phai c6 trach nhiém ctru nan.
Nguoi tron tranh nghia vu ciru nan s& bi xtr 1y theo quy dinh cua phap luat.

3. Phuong tién, tai san cua nguoi bi nan phai dugc bido vé chu déo.
Nghiém cdm dung vii lyc va moi hanh vi khac gdy nguy hai cho nguoi,
phuong ti¢n, tai san ciia nguoi bi nan va nguoi gay tai nan. Moi hanh vi can
tré ngudi thi hanh cong vu déu bi xtr 1y theo quy dinh ctia phap luat.

4. Nguoi c6 lién quan truc tiép dén tai nan phai c6 mat tai hién truong
khi nha chtrc trach tién hanh lap bién ban.

5. Uy ban nhan dan dia phuong noi xdy ra tai nan phai to chtc ctru nan,
bao vé hién truong va chi dao cac co quan chtic ning giai quyét hau qua tai
nan.

Diéu 7.-

1. Luc luong canh sat giao théng chi dugc 14p tram kiém tra ¢ nhiing
noi duoc Bo truong Bo Noi vu cho phép va chi duoc kiém tra nhitng phuong
tién khi phat hién c6 dau hiéu vi pham phép lut.
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2. Nghiém cim tuy tién dimg phuong tién dé kiém tra.

CHUONG II

TRACH NHIEM CUA CAC BOQ, CO QUAN NGANG BO, CO QUAN
THUOQOC CHINH PHU, UY BAN NHAN DAN CAC TINH, THANH PHO
TRUC THUOC TRUNG UONG VE PAM BAO TRAT TU, AN TOAN
GIAO THONG DUONG THUY NOI BIA

Piéu 8.- Trach nhiém cua B Giao thong van tai

1. Ban hanh tiéu chuan nganh vé: k¥ thuat cong trinh giao thong dudng
thuy nodi dia; ky thuat cac loai phuong tién thuy; hanh nghé thiét ké, dong
moi, sira chita phuong tién thuy noi dia; cong bd mod (d6ng) ludng chay tau,
thuyén, cang, bén; co s& vat chit ky thuat, giao vién cua cac truong, 16p dao
tao thuyén vién va cac tiéu chuin k¥ thuat khac vé dam béo trat tu, an toan
giao thong duong thuy nodi dia.

2. Ban hanh quy tic bao hiéu duong thuy ndi dia Viét Nam.

3. Quy dinh t6 chtrc hoat dong cua cang vu duong thuy nodi dia & nhiing
khu vuc can thiét.

4. Kiém tra k¥ thuat cac loai phuong tién thuy noi dia (trir phuong tién
phuc vu cho muc dich an ninh, quc phong).

5. Pang ky, cp bién sb, quan 1y cac loai phuong tién thuy noi dia (trir
phuong tién phuc vu cho muc dich an ninh, quéc phong va phuong tién danh
bat thuy san).

6. Cap gidy phép van tai hang hod, hanh khach cho phuong tién thuy
noi dia tham gia kinh doanh van tai.

7. Cép phép sir dung vung nudc co lién quan dén giao théng duong
thuy noi dia.

8. T6 chirc ddo tao, sat hach, cip bang tot nghiép, bang thuyén trudng,
bang may truong, chimg chi chuyén mon cho thuyén vién.

9. Thanh tra bao v€ cong trinh giao thong, xtr 1i vi pham hanh chinh
theo tham quyén.

10. Phéi hop voi Bo Noi vu theo ddi, phan tich nguyén nhén cac vu tai
nan giao thong dudng thuy ndi dia dé co cac bién phap ngin chin tai nan xay
ra.

Piéu 9.- Trach nhiém cua Bo Ndi vu

1. Kiém tra k¥ thuat, dang ky, quan 1y phuong tién thuy noi dia cta luc
luong cong an nhan déan (trir phuong tién 1am nhiém vy kinh té do B6 Giao
thong van tai dang ky, kiém tra k¥ thuat va cap phép hoat dong).

2. T6 chirc kiém tra va xu 1y cac hanh vi vi pham trat ty, an toan giao
thong duong thuy noi dia.
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3. Chu tri phéi hop véi B Giao thong van tai dam bao trat ty, an toan
giao thong dudng thuy ngi dia.

4. T6 chirc diéu tra, xir 1y cac vu tai nan giao thong. Chu tri va phéi hop
voi BO Giao thong van tai théng ké, theo doi, phan tich va két luan nguyén
nhan cac vu tai nan giao thong duong thuy ndi dia, d& xuat cac bién phap
phong ngtra tai nan giao thong duong thuy ndi dia.

5. Lap cac tram kiém soat giao thong dudng thuy noi dia. Quy dinh
nhiém vy, quyén han cta cac tram kiém soat giao thong.

6. Trong pham vi nhiém vu, quyén han cta minh, lyc luong canh sat
nhan dan c6 trach nhiém phdi hop, hd tro don vi quan 1y cong trinh giao
thong va luc lugng thanh tra giao thong trong viéc bao dam trat ty, an toan
giao thong va bao v€ cong trinh giao thong dudong thuy ndi dia.

Piéu 10.- Trach nhiém ctia Bo Thuy san

1. Bang ky, cap bién s, quan 1y cac phuong tién danh bat thuy san.

2. Giao ving nudc dé nudi trong, danh bat thuy san co lién quan dén
ludng chay tau, thuyén va hanh lang bao vé ludng sau khi théng nhét véi Bo
Giao thong van tai.

3. Chi dao cic don vi trong nganh danh bat thuy san khong gay anh
huong giao thong trén ludng chay tau, thuyén.

4. Pua nd1 dung phéap luét giao thong van tai duong thuy nodi dia vao
cac truong ddo tao thuyén vién tau ca theo chuong trinh quy dinh.

Piéu 11.- Trach nhiém ctia B Qudc phong

1. Kiém tra k¥ thuat, dang ky, quan 1y phuong tién thuy noi dia thudc
Bo Qudc phong (trir phuong tién sir dung vao hoat dong kinh té do Bo Giao
thong van tai dang ky, kiém tra k§ thuat va cap phép hoat dong).

2. Chi dao cac don vi quan doi khi st dung phuong tién thuy hoat dong
trén dudng thuy nodi dia, phai chap hanh phap luat vé giao thong vén tai va
chiu sy kiém tra, kiém soat cua luc lugng bao dam trat tu, an toan giao thong
(trr truong hop dang lam nhiém vu chién dau, dién tdp quan sy va nhiing
nhiém vy khéan cép theo 1énh ctia cap c6 thim quyén).

3. Pua ndi dung phap luat vé giao théng van tai duong thuy noi dia vao
cac truong dao tao thuyén vién ctia Bo Qudc phong theo chuong trinh quy
dinh.

Piéu 12.- Trach nhiém cia Bo Thuong mai

Khi 1ap ké hoach nhap khau phwong tién thuy ndi dia hang nam phai co
y kién dong ¥ bang vin ban ciia Bo Giao thong van tai vé sd lugng, chung
loai phuong ti¢én dugc nhap trén co so ti€u chuin k¥ thuat va tinh hinh luéng
lach, cang, bén hién tai.

Piéu 13.- Trach nhiém cta cac B9, nganh khac c6 lién quan dén trat tu,
an toan giao thong duong thuy noi dia.
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Khi xay dung du an va trudc khi thuc hién cac cong viéc sau day phai
duoc su théng nhat béng van ban cua B Giao thong van tai:

1. Xay dung cac cong trinh vuot song, cac cong trinh trong pham vi
bao v€ duong thuy noi dia;

2. Van hanh céc cong trinh lién quan dén diéu tiét nudc co anh hudng
dén giao thong dudng thuy noi dia (trir truong hop co lién quan dén chéng 1i).

3. Khai thac tai nguyén khoang san trong pham vi bao vé duong thuy
noi dia;

Piéu 14.- Trach nhiém ciia cic co quan thong tin, tuyén truyén:

Céac co quan thong tin, bao chi, dai phat thanh, truyén hinh cta Trung
wong va dja phuong thuong xuyén tuyén truyén, phd bién phéap luat vé trat ty,
an toan giao thong duong thuy ndi dia va khong thu phi.

Piéu 15.- Trach nhiém cua Uy ban nhan tinh, thanh phé truc thudc
Trung wong:

1. T6 chtc, chi dao cac nganh trong pham vi quan 1y cta dia phuong va
Uy ban nhan dan huyén (quan), xa (phuong) tién hanh moi bién phap can thiét
dé:

a. Thiét 1ap trat ty, an toan giao thong duong thuy nodi dia tai dia
phuong;

b. Pang ky, cap phép hoat dong phuong tién thuy ndi dia theo quy dinh
cua Bo Giao thong van tai;

c. Pao tao thuyén vién, cip bang, ching chi chuyén mon theo quy dinh
cua Bo Giao thong van tai.

2. T6 chirc sap xép cac bén, bai, noi neo dau phuong tién; nudi trong,
danh bét thuy san; hop cho trén duong thuy ndi dia tai dia phuong.

3. Thyc hién cac bién phap chéng thai bun, cat, dat, da, soi, rom ra, cac
chat thai cong nghiép chua qua xur 1y, chét thai dan sinh xudng duong thuy
ndi dia; bao vé phao tiéu bao hiéu, cac cong trinh giao thong duong thuy ndi
dia tai dia phuong.

4. Can cu phap luat cua Nha nudc, cac quy dinh ciia BO Giao thong van
tai va tinh hinh thuc té cua dia phuong, timg budc giai toa viéc 14n chiém
ludng va hanh lang bao vé ludng chay tiu, thuyén tai dia phuong.

5. T6 chtrc ctru ngudi, phuong tién, tai san va giai quyét hau qua khi c6
tai nan giao thong xay ra trén duong thuy noi dia tai dia phuong.

6. Pho bién, tuyén truyén, gido duc thuc hi¢n phap luat vé giao thong
duong thuy ndi dia cho cac ddi twong co lién quan tai dia phuong.

7. T6 chirc kiém tra viée thi hanh nhiém vu cta céc luc luong lam cong
tac dam bao trat tu, an toan giao thong duong thuy noi dia tai dia phuong;
kiém tra, xur Iy vi pham trat tu, an toan giao thong duong thuy ndi dia theo
tham quyén.
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CHUONG III
QUAN LY CONG TRINH GIAO THONG BUGNG THUY NOI BIA

Piéu 16.- Pon vi quan 1y cong trinh giao thong dudng thuy ndi dia c6
trach nhiém dam bao trang thai an toan k¥ thuat va tiéu chuan k¥ thuét cta
cong trinh.

Khi phat hi¢n cong trinh giao thong duong thuy ndi dia c6 hu hai de
doa an toan giao thong phdi co6 bién phap xur 1y kip thoi, huéng dan giao
thong dé ngan ngira tai nan va phai chiu trach nhiém ddi voi tan nan giao
thong xdy ra néu khong 1am hét trach nhiém cta minh.

Diéu 17.-

1. Truong hop xay ra tai nan chim dam phuong tién, sau khi ctru nan
nguoi, tai san, thuyén trudng phai dit va bao quan bao hiéu; truc vét phuong
tién theo thot han quy dinh ctia don vi quan 1y duong thuy noi dia.

2. Pon vi quan 1y dudng thuy ndi dia phdi hop voi canh sat giao thong,
bao cdo chinh quyén dia phuong c6 bién phap khic phuc nhanh chong dé dam
bao giao thong an toan, thong sudt.

Diéu 18.-

1. Cha chudng ngai vat khi truc vét, thanh thai néu c6 anh huong dén
giao thong phai co ¥ kién cua don vi quan 1y dudng thuy ndi dia c6 tham
quyén.

2. Chu cong trinh chi dugc thi cong khi da thyc hién cac bién phap dam
bao an toan giao thong va phai c6 gidy phép ctia co quan quan 1y dudng thuy
ndi dia c6 tham quyén.

3. Pon vi quan 1y dudng thuy ndi dia c6 trach nhiém lap ho so theo ddi
cac cong trinh, chuéng ngai vét co anh huong dén giao thong duong thuy ndi
dia.

4. Pon vi quan 1y duong thuy nodi dia tién hanh xor 1y cong trinh,
chudng ngai vat trong truong hop chu cong trinh, chi chudng ngai vat khong
thuc hi¢n hodc thuc hién khong ding quy dinh; chua cong trinh, chu chudng
ngai vat phai chiu moi chi phi.

Diéu 19.-

1. Khi xay dung du an va trude khi thi cong céc cong trinh sau day trén
duong thuy ndi dia phai cé sy thong nhit bang vin ban ctia Bo Giao théng
van tai:

a. Céc cau vinh ctru, tam thoi;

b. Cac duong day dién, duong diy théng tin, cac dudong dng dan trén
khong va dudi long song;

c. Cac bén pha;

279



d. Cac ke bao vé dé, cac cong trinh c6 lién quan dén phong chdng lut,
bdo ¢6 anh huong dén ludng chay tau, thuyén.

Ngoai cac cong trinh trén day, khi xay dung cac cong trinh khac trén
duong thuy noi dia phai dugc phép cta co quan c6 thim quyén vé giao thong
duong thuy ndi dia.

2. Chu cong trinh phai thanh thai khong dé lai chuéng ngai vat khi thi
cong xong cac cong trinh trén duong thuy noi dia.

Diéu 20.-

1. Cac phuong tién danh bat, nudi tréng thuy san c6 lién quan dén
pham vi bao vé dudng thuy ndi dia phai cé gidy phép cua co quan quan ly
duong thuy ndi dia c6 thAm quyén va phai thuc hién diy da ndi dung ghi
trong gidy phép.

Céac phuong tién danh bat thuy san luu dong khong duoc giy trd ngai
cho giao thong duong thuy, khong 1am hu hai dén cong trinh giao thong.

Khi ludng chay tau, thuyén thay doi, chi cac phuwong tién danh bat,
nudi tréng thuy san phai di chuyén, thu hep hodc d& bo theo yéu cau cua co
quan quan 1y dudng thuy noi dia c6 tham quyén.

2. Khi cham dut khai thac, chu cac phuong tién danh bat, nudi trong
thuy san phai thanh thai hét cac chudng ngai vat.

Diéu 21.-

1. CAm d6 dat, cat, soi, da, rom ra, cac chét thai khac xuéng duong thuy
no1 dia.

2. Cam lam hu hong, thay doi, chuyén dich, che khuat, lam mat tac
dung cuia cac bao hicu.

3. Trudng hop nao vét ludng lach phai d6 bun, dit ding noi quy dinh.

CHUONG IV

NGUOI VA PHUONG TIEN THAM GIA GIAO THONG

Diéu 22.-

1. Thuyén vién trén phuong tién phai c6 bang hodc chimg chi chuyén
mon dung véi chue danh, phu hop véi loai phuong tién do B Giao thong van
tai quy dinh va phai dugc co quan quan 1y Nha nudc chuyén nganh dang ky
vao danh ba thuyén vién (thuyén vién 1am nhiém vu an ninh, quéc phong do
Bo Quéc phong, B6 No1 vu quy dinh).

2. Nguoi diéu khién phuong tién thuy gia dung néu hoat dong trén
tuyén duong thuy ndi dia phai hoc tap phap luat vé giao thong dudng thuy noi
dia va dugc cép gidy chting nhan.

Picu 23.- Nghiém cidm thuyén vién hodc sir dung thuyén vién trén
phuong tién lam viéc trong tinh trang sau:

1. Stric khoé khong dam bao thuc hién dugc nhiém vu theo quy dinh;

280



2. Trong mau c6 néng do con, rugu, bia vuot qué 50mg/100ml mau
hodc 25mg/1 lit khi thd hodc cac chét kich thich khac.

Diéu 24.-

1. Cac phuong tién tham gia giao thong (trir phuong ti€n gia dung) phai
dam bao tiéu chuan Viét Nam, tiéu chuan k¥ thuat nganh va phai co cac gidy
to sau:

a. Gidy chung nhan dang ky phuong tién thuy noi dia;

b. Danh ba thuyén vién; trudng hop ca gia dinh sdng trén phuong tién
phai co s6 ho khau thuong trt hoac tam tru;

c. Gidy chtng nhan an toan k¥ thuat;

d. Gidy phép van tai trén duong thuy noi dia (d6i v6i phuong tién kinh
doanh van tai).

2. Sb dang ky va tén phuong tién phai duoc ké bang son, theo dung quy
dinh.

Piéu 25.- Tau, thuyén nudc ngoai chi dugc van chuyén hang hod, hanh
khach trén duong thuy noi dia Viét Nam khi dugc phép cua B trudng Bo
Giao thong van tai.

Piéu 26.- Phuong tién chi duoc phép khai thac dung véi cong dung,
ving hoat dong, tuyén ludng di dugc co quan quan 1y c6 thAm quyén cho
phép. Cam phuong tién chuyén chd hang hoa qua diu ché hang hoic chd
hanh khach qua sé lugng quy dinh. V& mua i phai giam tai dén mirc khong
nguy hiém dé tranh tai nan c6 thé xay ra.

B0 Giao thong van tai quy dinh cu thé viéc giam tai trong mua Iii.

Piéu 27.- Hang hod phai sip xép gon gang khong dugc 1am mat on
dinh phuong tién, khong anh huong dén tdm nhin ciia nguoi diéu khién.
Khong dugc xép hang hod vuot kich thude theo chiéu ngang va chiéu doc cia
phuong tién.

Piéu 28.- Phuong tién chd khach phai dang ky bén di, bén dén va phai
don tra khach ding bén quy dinh. Tau khach va do doc phai c¢6 danh sach
hanh khéch.

Piéu 29.- Tau khach phai dam bao tiéu chuan chd ngdi theo quy dinh.
L4i di lai cia hanh khéach phai dé dang, thuan tién. Khong dugc dé nguoi ngéi
trén mui va hai bén man phuong tién.

Piéu 30.- Tau khach va do doc phai c6 ndi quy an toan. Trude khi khoi
hanh, thuyén trudng hodc ngudi lai o phai phd bién ndi quy va cach sir dung
céc trang bi an toan cho hanh khéch biét.

Diéu 31.-

1. Khong duogc cho chung trau, bo, ngua va nhitng dong vat 16n khac
v6i hanh khach. Nhimg dong vat nho néu can chuyén chd phai nhét trong
10ng, cili va khong lam anh huong dén hanh khéch.
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2. CAm phuong ti¢n chd khéch, ché cac chit doc hai, d& nd, d& chay va
cac chat nguy hiém khac c6 anh hudéng dén strc khoé va tinh mang cua hanh
khach.

Piéu 32.- Phuong tién van chuyén hang hoa doc hai, chit nd hodc cac
chat nguy hiém khac phai dugc co quan Nha nude ¢o thim quyén cho phép va
phai c6 ky hiéu riéng theo quy dinh; phai chap hanh ding quy dinh vé phong
chéng doc hai; phong chng chay, no.

Piéu 33.- T6 chuc, cd nhan mudn doéng méi phuong tién thuy noi dia
phai duoc co quan Nha nudc c6 tham quyén cip phép. Bo Giao thong van tai
quy dinh cu thé vé viéc cap phép dong méi phuong tién thuy ndi dia.

Piéu 34.- Cac phuong tién dong mdi, hoan cai (trir phuong tién gia
dung) phai dugc co quan Pang kiém duyét ho so thiét ké va giam sat k§ thuat
khi thi cong.

T6 chirc, c4 nhan hanh nghé thiét ké phuong tién thuy ndi dia phai
dugc Bo Giao thong van tai cap phép.

Piéu 35.- Cac co s¢ dong mdi, stra chira phuong tién thuy phai c6 du
cac diéu kién veé thiét bi, cong nghé va phai dugc co quan c6 thAm quyén cia
Bo Giao théng van tai cho phép hanh nghé.

Piéu 36.- Kiém tra ki thuat phuong tién thuy noi dia dé cap gidy chimg
nhan an toan k¥ thuat chi duoc thuc hién cac co sé do Bo Giao thong van tai
quy dinh.

Co quan dang kiém phuong tién thuy noi dia phai c6 du cac thiét bi,
dung cu kiém tra; khi kiém tra k¥ thuat phuong tién phai thuc hién ding cac
quy pham, tiéu chuan do Nha nuéc va Bo Giao thong van tai ban hanh.

Nguoi dimg dau co quan diang kiém phuong tién thuy ndi dia phai chiu
trach nhiém truéc phap luat vé nhimng két luan sau khi kiém tra.

CHUONG V

CANG, BEN THUY NOI BIA

Piéu 37.- Cang, bén thuy noi dia (trir cang, bén quin sy c6 quy dinh
riéng) phai du hd so tha tuc va phai dugc cp co thim quyén cip gidy phép
hoat dong; phai dugc ghi vao danh ba cang, bén thuy no1 dia theo quy dinh
cua B0 Giao thong van tai.

Diéu 38.-

1. Cang, bén thuy noi dia phai c6 cac quy dinh bao dam trat tu, an toan
giao thong; an toan ky thuat; phong chéng chay, nd; trat tu, an toan khu vue
va phong ngtra 6 nhiém mdi trudng.

2. Cang, bén thuy ndi dia phai c6 phao tiéu bao hiéu xac dinh pham vi
vung nudc; co du chd cho phuong tién budc day, dau dd an toan. 3. CAu tiu
phai c6 dém chéng va, co du cot bich; co cau thang cho nguoi 1én xudng.
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Céc bén do phai c6 cau cho hanh khach 1én xudng.

Ban dém cau tdu va bén phai c6 di anh sang.

4. Céc thiét bi xép d& hang hoa phai bao dam tiéu chuan k¥ thuat an
toan.

Diéu 39.-

1. Nghiém cAm mé cang, bén thuy noi dia tuy tién khong theo quy dinh
tai cac Piéu 37, 38 cua Nghi dinh nay.

2. Nghiém cAm cang, bén thuy noi dia xép hang hod hoac nhén hanh
khach xubng phuong tién khéng dam bao an toan ky thuat; chd qua tai (qua
dau chd hang hodc qua mon nudc ding ky hodc vuot qua sd lugng hanh
khach va hang hoa quy dinh).

Piéu 40.- Thuyén vién cta cac phuong tién thuy hoat dong trong pham
vi viing nuéc cia cang, bén thuy noi dia phai chap hanh nghiém chinh cac
quy dinh ctia co quan quan Iy Nha nude chuyén nganh tai cang, bén.

Diéu 41.-

1. Co quan quan Iy Nha nuéc chuyén nganh tai cang, bén thuy noi dia
la cang vu thuy ndi dia.

2. B6 Giao thong van tai quy dinh chic nang nhiém vy, quyén han cua
cang vu thuy noi dia.

CHUONG VI

QUY TAC VA TiIN HIEU GIAO THONG PUONG THUY NOI BIA

MUC I: QUY TAC GIAO THONG

Piéu 42.- Quy dinh chung vé di va tranh nhau cta phuong tién thuy noi
dia:

1. Khi hanh trinh, phuong tién phai di han vé mot bén cia ludng.

2. Phuong tién di nguoc hudng gip nhau phai tranh nhau vé phia man
phéi cia minh.

3. Phuong tién di xudi nudc duge uu ti€n, phuong tién di nguge nudce
phai nhuong duong.

4. Phuong ti¢n dugc wu tién phai chu dong phat tin hiéu xin duong
trudc va phai tao moi diéu kién thuén loi dé phuong tién phai nhuong dudng
tranh duoc an toan.

Piéu 43.- Phuong tién co gidi chay cat dudng nhau:

Phuong tién ndo nhin thiy phuong tién kia bén man phai ciia minh (ban
dém nhin thiy dén do cua phuong tién kia) thi phai nhuong dudng cho
phuong tién kia.

Piéu 44.- Phuong tién co gidi lai 4p man tranh nhau & ludng hep:

1. Truong hop phuong tién lai di nguoc nudce, phuong tién khong lai di
xudi nudc: ca hai phuong tién déu phai giam tdc do, phuong tién lai di that sat
vao bén ludng phia man phai ciia minh va néu can thi phai dung lai, dén cac
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phuong tién bi lai ra dang sau dé phuong tién khong lai di xudi nudc cé du
ludng di.

2. Truong hop phuong tién lai di xudi nudc, phuong ti€n khong lai di
nguoc nudc: ca hai phuong tién déu phai giam téc do, phuong tién khong lai
di that sat vé mot bén luéng phia man phai, néu can thiét thi phai dung lai.
Phuong tién lai, néu can thiét phai don cac phuong tién bi lai ra dang sau.

3. Truong hop ca hai phuong tién déu lai: ca hai phuong tién déu phai
giam tbc do, néu can thiét thi phuong tién di nguoc nudc phai ding lai, dén
cac phuong tién bi lai ra dang sau va néu can thiét nita thi phwong tién di xubi
nudc cling phai lam nhu phuong tién di ngugc nudce.

4. Truong hop nudc ding: phuong tién khong lai phai nhuong duong
cho phuong tién lai. Néu can thiét thi phuong tién lai phai don phuong tién bi
lai ra dang sau.

Piéu 45.- Phuong tién co gidi tranh nhau & ludng rong:

Néu ludng rong, phuong tién co giéi khong bat budc phai tranh nhau
theo quy tic chung, phuong tién di xudi nude co6 quyén uu tién chon phia di
thuan loi cho sy diéu dong cia minh nhung phai chit dong phat tin hiéu diéu
dong (quy dinh tai Diéu 61 ctia Nghi dinh nay).

Piéu 46.- Phuong tién co gidi nho gip phuong tién co gidi 1on:

Phuong tién co giéi nho phai nhuong duong cho phuong tién co gioi
16n va cac doan lai.

Diéu 47.-

Phuong tién co gidi tranh nhau & noi ludng giao nhau hoic quing song
khac khuyu:

1. Phuong tién nao dén trude duoc wu tién di trude, phuong tién dén
sau phai nhuong duong.

2. Néu cac phuong tién cing dén vi tri ludng giao nhau hodc quing
song khiic khuyu thi tranh nhau theo quy tic chung quy dinh tai Diéu 42 cta
Nghi dinh nay.

3. Néu cung di xudi nudc hay cung di nguoc nude hoic nude ding thi
xac dinh uu tién va nhuong duong theo truong hop phuong tién co gioi chay
cit duong nhau.

*. Phuong phap tranh nhau:

Pén gan noi ludng giao nhau hodc quing song khiic khuyu, néu co thé
nhin xa khoang 500m bing mat thuong thi phuong tién phét tin hiéu mot
tiéng coi dai.

Tin hiéu coi phai phét di phét lai nhiéu lan va phuong tién phai di sat
ludng phia man phai ctia minh. Néu ludng hep, phuong tién di nguoc nudc
phai dumng lai cach noi ludng giao nhau hodc quing song khuc khuyu khoéng
300m cho phuong tién di xudi nudc qua khoi, méi di. Néu khong nhin xa
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dugc khoang 500m thi phuong tién phai giam téc do va ciing phat tin hiéu
nhu trén. Phuong tién di nguoc nudc nghe thay tin hiéu phai dimg lai va phat
tin hiéu coi theo quy dinh. Phuong tién di xudi nudc nghe thay tin hiéu cua
phuong tién di ngugc nudc phai phat ngay tin hiéu diéu dong theo quy dinh
dé phuong tién di nguoc nudc biét ma tranh.

Piéu 48.- Phuong tién thd so gip phuong tién co gidi:

Phuong tién thd so phai nhuong duong, khong dugc chay cit ngang
trudc mii cia phuong tién co gidi. Riéng bé gap phuong ti€n co gidi thi
phuong ti€n co gidi phai tranh.

Piéu 49.- Trudong hop nudc ding:

Phuong tién nao phat tin hiéu xin duong trude duoc di vé phia minh da
béo, phuong tién kia bit budc phai tuan theo.

Piéu 50.- Thuyén c6 diy kéo trén b tranh nhau:

1. Truong hop thuyén cé day kéo gap thuyén khong co day kéo, thuyén
c6 ddy kéo tranh vé phia day kéo.

2. Truong hop hai thuyén déu c6 day kéo giap nhau, diy kéo cung &
mot bén bd, mot chiée chd nang, mot chiéc chd nhe hay di khong: thuyén ché
nhe hay di khong tranh thuyén cho ning vé phia day kéo ctia minh.

3. Trudng hop hai thuyén c6 diy kéo cing & mot bén b, ca hai thuyén
cung chd ning hoic cing chd nhe hay cung di khong: thuyén di ngugc nudce
tranh thuyén di xudi nudc vé phia day kéo cia minh. Néu nudc dtng thi tranh
nhau vé phia man phai ctia minh.

Piéu 51.- Thuyén budm tranh nhau:

1. M6t chiée duong buém mét chiéc khong duong budm, chiée khong
duong budm phai tranh chiéc duwong budm.

2. Ca hai thuyén déu duong budm:

a. Thuyén di thuan gi6 tranh thuyén di nguoc gio

b. Thuyén dugc gié man trai tranh thuyén dwoc gié man phai (man
duogc gié cua thuyén 1a man d6i hudng véi man co canh budm chinh).

c. Thuyén di trén gi6 phai tranh thuyén di duéi gio.

Diéu 52.- Phuong tién vuot nhau:

1. Nguyén tic chung: Khi mot phuong tién theo kip mot phuwong tién
khac bao gid cling c6 quyén vuot, trir nhimg truong hop sau day:

a. Phia trudc co6 phuong tién di lai hay c6 chudng ngai vat;

b. Noi ludng giao nhau, & quing séng khac khuyu hoic hep; c. Khi di
qua cau, céng, au, khu vuc diéu tiét giao thong;

d. Trudong hop xét thiy khong an toan.

2. Phuong tién co gidi vuot nhau:

a. Phuong tién xin vugt khi con cach phuong tién bi vuogt khoang
500m, phai phat mot tiéng coi dai nhéc di nhéc lai nhiéu lan.
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Phuong tién bi vuot nghe thay 4m hiéu ctia phuong tién xin vuot néu
khong co gi can trg thi phai l4i vé phia man phai ciia minh dé phuong tién xin
vuot, vuot vé phia man trai cua minh. Néu vi mét 1y do nao d6 khong thé cho
vuot dugc thi phuong tién bi vuot phai phat 5 tiéng coi ngan (tin hiéu khong
thé nhudng duong) cho phuong tién xin vuot biét. Nhitng noi ludng rdng,
phuong tién bi vuot néu vi mot Iy do nao d6 khong thé tranh sang phia man
phai duoc thi phai phat hai tiéng coi ngin va di sang phia man trai, dé phuong
tién xin vuot, vuot vé phia man phai cua minh. Phuong ti¢n xin vuot phat mot
tiéng coi ngan rdi tién 1én vé phia man phai dé vuot.

b. Khi vuot nhau, phuong tién bi vuot phai giam tdc d6 va doi phuong
tién xin vugt vuot qua minh dugc khoang 200m mdéi dugc phép di theo huong
va toc do trude khi vuot nhau; phuong tién xin vuot phai giit khoang cach
ngang gitra hai phuong tién it nhat bang chiéu dai ctia phuong tién 16n hon.
Néu trong ludng hep thi khoang cach ngang nay it nhat 1a 5m.

Néu can thiét thi phuong tién bi vuot phai dimg lai, sat vaio mot bén
lué)ng dé cho phuong tién xin vuot, vugt duge. Khi chua vuot xa duogc
khoang 200m thi phuong tién xin vuot khong dugc 1ai vé phia duong di cua
phuong tién vira bi vuot.

c. Truong hop phuong tién di sau dinh vuot hoac dang vuot nhung xét
thay khong thé vuot duoc thi phai giam ngay téc do dé giit khoang cach theo
quy dinh tai Diéu 53.

3. Phuong ti¢n tho so vugt nhau:

a. Thuyén khong c6 day kéo vuot nhau: thuyén di trude 1ai vé phia man
phai, thuyén di sau vuot vé phia man trai ctia minh.

b. Thuyén khéng c6 day kéo vuot thuyén c6 day kéo: Thuyén cé day
kéo di vé phia day kéo.

c. Thuyén c6 diy kéo vuot thuyén khong c6 day kéo: thuyén di trudc di
sang bo phia khong c6 day kéo.

d. Thuyén c6 diy kéo vuot nhau: thuyén di trudc tranh vé phia diy kéo
cuia minh.

Piéu 53.- Khoang cach doc giira cac phuong tién cing di mot chiéu:

Céac phuong tién co gidi, thuyén budm cung di mot chiéu phai cach
nhau it nhat 100m khi di nudc nguoc hodac 300m khi di nudce xuoi.

Céc bé di cung chiéu phai cach nhau t6i thiéu 500m.

Diéu 54.- Giam toc do:

Phuong tién dang di phai giam tdc d6 ¢ nhitng noi c6 bao hiéu han ché
tbc do va trong nhitng truong hop sau:

1. Tranh nhau ¢ ludng hep;

2. Pi t6i noi ludng giao nhau hoic quing séng khuc khuyu; qua nhiing
ludng hep;
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3. Pi gan phuong tién dang 1am cong tac thuy vin hodc dang thi céng
cong trinh, phuong tién bi nan;

4. Pi gan nhiing phuong tién ban ngay treo cd chir B, ban dém thap dén
d6 sang khip bén phia (3600);

5. Pi trong pham vi cac bén va nhiing chd cé nhiéu thuyén dau;

6. Khong rd duong di do swong mu, mua to hoac cac 1y do khac;

7. D1 sat dé vao mua nudce lon.

Piéu 55.- Hanh trinh khi tim nhin xa bi han ché:

Khi ¢6 swong mu, mua to hay c6 khoi khong trong réo dugc khoang
300m, cac phuong tién phai giam toc dd va phat tin hiéu theo quy dinh. Phai
ctr ngudi canh gidi ¢ nhimg noi can thiét.

Néu khong trong rd duong, phuong tién phai dau lai, cr ngudi canh
gi61 va cling phai phat tin hiéu.

Piéu 56.- Qua cau, cong, du va khu vuc diéu tiét giao thong:

1. Khi di qua cau (khong mé thuong xuyén), cong, au, khu vuc c6 diéu
tiét giao thong ngudi diéu khién phuong tién phai triét dé tuan theo sy hudng
dan cta nhan vién phu trach cau, céng, au va khu vuc co diéu tiét giao thong.
Cam di song hang hay vuot nhau.

2. Néu phai dau lai ¢ khu vuc tap Kkét, phuong tién phai tuan theo su
diéu dong ctia nhan vién phu trach. Khi dugc phép di, phuong tién nao dén
trude di trude, phuong tién dén sau di sau (trir phuong tién di lam nhi¢m vu
ctru nan, 1am nhiém vu khan cép c6 1énh cua co quan co tham quyén).

Piéu 57.- Phuong tién ddu trong bén:

Phuong tién vao bén phai dau dung chd quy dinh, budc diy can than,
¢ cau bac 1én bd cho hanh khach 1én xudng hoic dé bdc d& hang hoa. Cau
phai vitng chic, c6 tay vin hodc day cing thang thay cho tay vin, khi can thiét
phai c6 ludi bao vé; dé thuyén vién cta cac phuong tién dau ¢ phia ngoai va
nhitng nguoi thi hanh cong vu di qua phuong ti€én cua minh.

Ngoai nhitng quy dinh trén, cac phuong tién dau trong bén con phai
chap hanh ding nodi quy ctia bén.

Piéu 58.- Phuong tién ddu ngoai bén:

1. Truong hop dic biét khi dugc phép ciia co quan c6 thim quyén, cac
phuong tién co gidi méi dugc dau lai & ngoai pham vi bén dé hanh khach 1én
Xuéng hodc bbe d& hang hod nhung khong dugc lam can tr¢ su di lai cia cac
phuong tién khac. Cac thuyén, do dua don hanh khach, chuyén tai hang hoa
chi duoc dén gan khi cac phuong tién nay da dau lai. Khi viéc dua dén khach
hang va bc d hang hoa di 1am xong, trudc khi chay, phuong tién co gidi
phai phat 4m hiéu va chd cho cic phuong tién nho di xa réi méi nhd neo dé
khéi hanh.
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2. Néu vi bat ctr 1y do gi phuong tién can dau lai thi phuong tién phai
neo, budc day chic chin, thudng xuyén c6 ngudi trong coi.

Piéu 59.- Cac diéu nghiém cam:

1. CAm phuong tién dau hay neo ¢ noi ludng giao nhau, quing song
khuc khuyu, dudi cau, gan cac cong trinh va nhitng noi c6 bao hiéu cdm neo
dau;

2. Cam phuong tién bam, budc vao phuong tién khac hodc cho phuong
tién khac bam, budc vao phuong tién cua minh khi dang hanh trinh (tru
truong hop co hop déng lai dit, ctru hd hodc clru nan);

3. Cam sir dung d6 man dé dua don khach;

4. Cam céac phuong tién budc ddy vao thanh cau, cira cong, cira du va
cac phao ti€u, cOt bao hicu;

5. Cam cac phuong tién vo cd dung dén pha chiéu vao céc phuong tién
khac dang hanh trinh;

6. Cam cac phuong tién lam ding quyén wu tién gy trd ngai cho viéc
diéu dong, an toan ctia phuong tién phai nhuong duong.

MUC II: TIN HIEU

Piéu 60.- Quy tic chung:

A. Vé am higu:

1. Moi phuong tién hoat dong phai trang b1 coi hodac chudng, kéng. 2.
Phuong tién co gidi co cong suat may tir 30CV trd 1én, am hiéu coi phai nghe
thay dugc & tam xa tdi thiéu 500m.

3. Phuong tién co gidi co cong xuat may dudi 30 CV, am hiéu coi phai
nghe thiy duoc & tam xa tdi thiéu 300m.

4. Tiéng coi dai tir 4-6 gidy, tiéng coi ngan chimg 1 gidy, khoang cach
gita cac tiéng coi chimg 1 giay.

5. Phuong tién tho so dung coi, chuéng, kéng phai nghe rd6 dm thanh &
tam xa toi thiéu 100m.

B. V¢ dén hi¢u:

1. Ban dém tir lic mat troi 1an dén lac mat trdi moc va ban ngay trong
truong hop ngoai 300m khong tréng rd, cac phuong tién phai thip dén theo
quy dinh. Céac loai den phai thép lién tuc, khong duoc cho khi théy mot
phuong tién dén gan mai thip sang, sau do lai tat.

2. Pic diém cua dén:

a. Cuong do sang cta cac loai dén nhitng dém tdi, trdi quang: Pén
tring ctia phuong tién loai A cach xa 1500m phai trong rd.

Pén trang clia phuong tién loai C, D, E cach xa 100m phai trong rd.

Pén mau cla phuong tién loai A, B cach xa 100m phai trong ro.

Pén mau cla phuong tién loai C, E, F cach xa 800m phai trong 0.
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b. Khoang chiéu ctia cac loai dén hanh trinh trén cac phwong tién loai
A, B, C quy dinh nhu sau:

Pén trang miii trén phuong tién loai A: 2250 theo truc doc phuong tién
vé phia trudc mili, phan déu ra hai bén man.

Dén xanh ve trén phuong tién loai A va C: 112030' theo dudong song
song v&i truc doc phuong tién tir phia trudc miii qua man bén phai. Bén do
trén phuong tién loai A va C: 112 o 30' theo dudng song song vdi truc doc
phuong ti€n tir phia trudc miii qua man bén trai.

Pén ntra xanh, ntra dé: ntra xanh ve man phai, nira d6 man trai trén
phuong tién loai B, pham vi mdi phan anh sang 1800 theo truc doc phuong
tién.

Pén tring sau lai trén phuong tién loai A va C: 1350 tir phia sau lai
theo truc doc phuong tién phan déu ra hai bén man.

c. Cac deén xanh ve va den do trén phuong tién loai A va C phai co6 gia
chan dé dimg & phia miii bén phai khong nhin thdy dén do, dimg & phia mii
bén trai khong nhin thiy dén xanh ve.

Ngoai cac dén quy dinh cho phuong tién loai A, B, C ctia Diéu nay, cac
dén khac quy dinh trong Nghj dinh nay déu sang bén phia (3600).

C. Vé déu higu:

Céac dau hiéu phai treo tir lic mit troi moc dén lic mat troi 1an & chd
nhin thiy rd nhit, mau sic phai rd rang.

D. Vé co hiéu:

¥y nghia cua c¢ hi¢u tai Phu luc s6 1 kém theo Nghi dinh nay.

Piéu 61.- Tin hiéu diéu dong:

1. Phuong tién dang chay, khi trong thdy phuong tién khac, phai phat
am hiéu diéu dong thich hop bao phia di ctia minh:

a. Mot tiéng ngan c6 nghia 13 toi di bén phai cua t6i. b. Hai tiéng ngan
cO nghia 1a t61 di bén trai cua toi.

c. Ba tiéng ngin c6 nghia 1a t6i dang chay 1ui.

2. Ngoai nhitng 4m hiéu nhu quy dinh tai khoan 1 cua Piéu nay,
phuong tién c6 thé phat dong thoi tin hiéu anh séng:

a. Mot chdp den co nghia 1a to1 di bén phai cua to1. b. Hai chép dén co
nghia la t61 di bén trai cua toi.

c. Ba chdp den c6 nghia la té1 dang chay lui.

Mobi chdp dén kéo dai 1 gidy, khoang cach gitta cac chép khoang 1
gidy.

Dén str dung dé phat tin hiéu nay phai 1 dén tring chiéu sang khip bon
phia, nhin thay ¢ khoang cach it nhat 1a 1000m.

Piéu 62.- Tin hiéu thong bao:
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Phuong tién thong béo tinh trang hoat dong ciia minh bang 4m hiéu nhu
sau.

1. Bén tiéng ngan: goi cac phuong tién khac dén gitp do.

2. Nam tiéng ngan: khong thé nhuong duong duoc.

3. Mot tiéng dai: chu ¥, coi chimg, xin duong.

4. Hai tiéng dai: ding lai.

5. Ba tiéng dai: sap cap bén, roi bén, chio nhau.

6. Bon tiéng dai: xin mé ciu, cé)ng, au.

7. Ba tiéng ngin, tiép theo ba tiéng dai, tiép theo ba tiéng ngan: co
ngudi ngd xudng nudc.

8. Mot tiéng dai, tiép theo hai tiéng ngan: phuong tién bi mic can,
phuong tién do luu lugng nudce, phuong tién dang thi cong cong trinh.

9. Hai tiéng dai, tiép theo hai tiéng ngan: phuong tién khong lam chi
duoc su diéu dong cua minh.

10. Thuyén budém: mdt tiéng ngan dugc gié man phai, hai tiéng ngan
dugc gié man tréi, ba tiéng ngin duogc gio sau lai.

Piéu 63.- Tin hiéu khi tAm nhin xa han ché:

1. Khi ¢0 suong mu, mua to hay c6 khoi cach 300m khong trong rd cac
phuong tién phai phat am hi¢u sau:

a. Cach hai phat phat mot tiéng dai: phuong tién di cham hay da tat
may nhung con tron.

b. Céach hai pht phat hai tiéng dai: phuong tién di tit may va khong
con tron.

2. —m hiéu phai phat lién tuc dén khi trong rd ¢ khoang cach 300m.

Piéu 64.- Phan loai phuong tién dé bd tri tin hiéu:

Céc phuong tién hoat dong trén duong thuy noi dia dugc chia ra 6 loai
nhu sau:

Loai A: Phuong tién co gidi co cong suat may tir 30 CV trd 1én.

Loai B: Phuong tién co gidi c6 cong suat may dudi 30CV.

Loai C: Sa lan, thuyén trong tai tir 20 tan trd 1én.

Loai D: Sa lan, thuyén trong tai dudi 20 tin.

Loai E: Be dai trén 25m, rong trén Sm.

Loai F: Bé dai tir 25m, rong tir 5Sm tré xudng.

Piéu 65.- Pén hanh trinh cua cac loai phuong tién di mot minh:

1. Loai A:

a. Mot dén tréng miii trén truc doc cua tAu cao it nhit 3m so véi mat
nudc khi tau ché du tai.

b. Hai dén man: dén xanh ve bén phai, dén do bén trai, dat ngang nhau
gan v6i miat phang thang ding cia man tau. Vi tri dén man phai dat thap hon
it nht 1/4 chiéu cao dén tring mili.
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c. Mot dén trang sau lai.

2. Loai B:

Mot dén nira xanh, ntra d6 sang khap bon phia trén truc doc cua tau cao
it nhat 2m so v&i mit nuée khi tau cho du tai, dt & vi tri nhin théy 10 nhat.

3. Loai C:

a. Hai den man: deén xanh ve bén phai, dén do bén trai.

b. Mot dén tring sau lai.

4. Loai D:

Mot dén trang sang khip bon phia cao it nhat 2m so véi mit boong.

5. Loai E:

a. Mgt deén do ¢ gitra be.

b. Hai dén tréng trén truc doc gitra be, mot & dau, mot & cudi be. Néu
bé rong trén 15m thi bo dén trang & truc doc va thap bdn dén tring ¢ bon goc
bé.

Céac dén trén, cao hon mit nudce it nhat 1,5m.

6. Loai F:

Mot den do gitra be, cao hon mdt nudce it nhat 1,5m.

Diéu 66.- Tin hi¢u trén doan tau kéo:

1. Tin hiu trén tau kéo (1a phuong tién loai A).

a. Ngoai nhimg dén hanh trinh quy dinh, ngay khi bét day lai, tau kéo
phai thip thém nhiing dén sau day:

Mot dén trang trén dén tring mii, tong cong 1a hai dén tring mii, néu
doan tau kéo dai dudi 100m (tinh tir miii tau kéo dén 1ai cia phuong tién bi lai
di cudi cung).

Hai dén tring trén dén trang mi, tong cong 1a ba dén tring mii, néu
doan lai dai tir 100 m tré 1€n.

Céac dén trang thap thém phai cung mot kiéu véi dén trang mii, chiée
no dit trén chiéc kia, cach nhau 1m trén truc thang dimg.

b. Ban ngay, mdi dén tring mili thay bang mot dau hiéu gdm hai hinh
tron mau den duong kinh 0,3m ghép theo kiéu mui khé.

2. Tin hiéu trén tau kéo (12 phuong tién loai B):

a. Ngoai dén nira xanh, nira do, ngay khi bat day lai, tdu kéo phai lap
thém mot dén tring pham vi chiéu sang 3600 trén cung truc thang dimg va
cao hon dén nra xanh ntra dé 0,5m.

b. Ban ngay, thay vao vi tri dén tring va dén nira xanh ntra 6 bang hai
ddu hiéu, mdi ddu hiéu gdm hai hinh tron mau den dudng kinh 0,3m ghép
theo kiéu mui khé.

3. Tin hi€u trén phuong tién bi lai:
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a. Phuong tién loai A va C chi thap dén man, chiéc cudi cling thap thém
mot dén trang sau 13i, sang bon phia, cach xa 1000m phai nhin rd cao it nhat
3m tinh tr mdt boong cua phuong ti¢n do.

Néu lai nhiéu hang, cac phuong tién ¢ hang ngoai cung chi thap mot
dén man tuong mg theo phia ctia minh. Nhiing chiéc & khong phai thap den.

b. Phuong tién loai B, D, E, F thap dén nhu khi di mot minh.

c. Truong hop tau chi kéo theo mot thuyén, trén thuyén khong c6 nguoi
va tir 14i thuyén dén 14i ciia tau khong quéa 6m thi thuyén khong phai thap den.

Piéu 67.- Tin hiéu trén doan tau lai ap man.

1. Tin hi€u trén tau lai (1a phuong tién loai A)

a. Ban dém, ngoai cac dén quy dinh cho phuong tién loai minh, tau lai
phai thap thém mot dén tring cao hon dén trang mii 1m cung kiéu véi dén
tring miii.

b. Ban ngay, mdi dén trang miii duoc thay bang mot ddu hiéu gdm hai
hinh tron mau den dudng kinh 0,3m ghép theo kiéu mui khé.

2. Tin hi¢u trén tau lai (12 phuong tién loai B)

Thuc hién nhu quy dinh ddi véi tau kéo tai khoan 2 Diéu 65.

3. Tin hi€u trén phuong tién bi lai:

a. Néu 1a phuong tién loai A va C thip dén man va dén 14i.

b. Néu 1a phuong tién loai B, D va F thi chiéc ngoai cung thap dén nhu
khi di mot minh. Cac phuong tién & giita khong phai thap dén.

c. Néu 1a be loai E thi chi thip mot dén do ¢ gitta bé, hai dén tring &
hai goc ngoai. Cac dén phai cao hon mat bé it nhat 1a 1,5m.

Piéu 68.- Tin hiéu trén doan tau day:

1. Tin hiéu trén tau day (1a phuong tién loai A)

a. Ban dém, ngoai cac dén quy dinh cho phuong tién loai minh, tau day
phai thip thém mot dén xanh, pham vi chiéu sang 3600 dit cao hon dén tring
mili Im, cach xa 1000m phai nhin thay 3.

b. Ban ngay, thay dén xanh bang mot dau hiéu gdm hai hinh tam giac
déu, dinh hudng 1én trén, mau den, mdi canh 0,3m ghép theo kiéu mai khé.

2. Tin hiéu trén tau day (1a phuong tién loai B)

a. Ban dém, ngoai cac den quy dinh cho loai phuong tién cia minh,
phai thap thém mot dén xanh pham vi chiéu sang 3600 dit cao hon dén nira
xanh, nira d6 0,5m, cach xa 1000m phai nhin thiy r3.

b. Ban ngay, treo tin hiéu nhu quy dinh tai khoan 1 ctia Piéu nay.

3. Tin hiéu trén phuong tién bi day:

a. Néu 1a phuong ti¢n loai A va C, dén xanh ve man phai, dén d6 man
trai, chi thip & tam phuong tién di dau, cac tam khac khong phai thap dén
man. Cac phuong tién bi day khong phai thap dén 1ai.

b. Néu 13 phuong tién loai B, tim di dau thip dén nhu khi di mot minh.
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c. Néu ghép hang d6i thi phuong tién & bén nao chi thiap dén man ngoai
theo quy dinh cho bén d6, man trong khong phai thap dén.

Piéu 69.- Tin hiéu trén doan tau lai hdn hop:

1. Tin hiéu trén tau lai:

a. Tin hi€u trén tau lai chinh (1a phuong tién loai A)

Ngoai cac dén quy dinh cho phuong tién loai minh, tau lai chinh phai
thap thém hai dén xanh cing cot thang ding v4i dén trang miii. Pham vi chiéu
sang 3600, dat o trén va dudi dén tréng miii, cach dén tr:fmg miii 1m.

Ban ngay, thay mdi dén trén bang mot ddu hiéu gém hai hinh chir nhat
mau den, c6 kich thudc 0,3mx0,6m ghép theo kiéu mui khé.

b. Tin hi€u trén tau lai chinh (1a phuong tién loai B)

Ban dém, ngoai dén quy dinh cho phuong tién loai minh, tau lai chinh
phai thap thém hai dén xanh cach nhau 0,5m cung cot thang dimg véi dén nira
xanh, ntra do, pham vi chiéu sang 3600; ddt cao hon den ntra xanh ntra do
0,5m, cach xa 1000m phai nhin thay rd.

Ban ngay, treo tin hiéu nhu quy dinh tai khoan 1 ctia Diéu nay.

2. Tin hiéu trén tau ho tro:

Tuy theo vi tri cua tau hd trg kéo, déy hay ap man, str dung tin hi¢u ban
dém va ban ngay theo quy dinh d6i véi tau kéo, diy hay 4p man 1a phuong
tién loai A hoic B (quy dinh tai Diéu 66, Diéu 67, Piéu 68).

3. Tin hi€u trén phuong tién bi lai:

Ban dém chi thip mot dén man ngoai, quy dinh cho bén d6 & cac
phuong tién ngoai cting. Cac phuong tién & giira khong phai thip dén.

Piéu 70.- Tin hiéu trén cic phuong tién khéng lam chi dugc sy diéu
dong ctia minh:

a. Phuong tién co gidgi khong lam chu dugce su diéu dong cua minh ban
dém phai thip mot dén do dat ¢ trén cao, noi co thé nhin thiy rd nhat. Néu
con tron phai thap thém dén man va dén 1ai (d6i v6i phuong tién loai A); dén
ntra xanh, ntra d6 (d6i voi phuong tién loai B).

b. Ban ngay, thay dén d6 bang mot dau hiéu gom hai hinh thoi goc
vuong mau den, mdi canh 0,3m ghép theo kiéu mai khé.

Piéu 71.- Tin hiéu trén phuong tién neo:

Phuong tién dai tir 45m trd xudng, thip ¢ phia miii mot dén tring, cao
hon mit boong it nhat 2m.

Phuong tién dai trén 45m thip thém ¢ dang lai mot dén tring va thap
hon dén trang mii 1m.

Truong hop phuong tién neo trong ludng hep thi phai thap thém mot
dén tring & chd phuong tién nho ra gan ludng nhét.

Céac bé neo & ngoai bén thip mot dén do & giita bé va phia ludng tau
chay hai dén tring & goc bé.
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Ban ngay, cic phuong tién neo treo & phia mili mot dau hiéu gom hai
hinh tron mau den, dudng kinh 0,3m ghép theo kiéu mi khé.

Piéu 72.- Tin hiéu trén phuong tién bi méc can trén lué)ng di:

1. Trong ludng di, néu c6 phuong tién bi mac can va néu mot bén ludng
con c6 thé di duoc thi phai thép O vi tri cot dén mot dén do trén dén xanh,
cach nhau 1m.

Ban ngay, thay dén do va dén xanh bang mot ddu hiéu gdm hai hinh
vudng mau den, mdi canh 0,3m ghép theo kiéu mui khé.

Phia ludng con di duoc treo mot dén tring cao hon mit boong chinh
Im (néu phuong tién dai tir 45m trd xudng); hai dén tring (néu phuong tién
dai trén 45m); dén trang tha hai cao hon dén trang thir nhat 1m.

2. Truong hop ludng bi chan hét 16i di thi phai thap hai dén do, chiéc
no trén chiéc kia, cach nhau 1m.

Ban ngay, thay hai dén d6 bang hai du hiéu, mdi dau hiéu gdbm hai
hinh vuong mau den, mdi canh 0,3m ghép theo kiéu mui khé.

Néu tai noi luéng giao nhau hay quang song khuc khuyu khong nhin xa
dugc 500m, cac phuong tién bi méc can phai b tri nguoi canh gac va phat tin
hi¢u nhu quy dinh tai khoan 8 Diéu 62 cua Nghi dinh nay.

Nhitng tin hiéu trén phai duoc ngudi diéu khién phuong tién thi hanh
ngay sau khi phuong tién bj méic can.

Piéu 73.- Tin hiéu cia phuong tién lam cong tac trén dudng thuy noi
dia:

Céc phuong tién lam nhiém vy vé ludng lach, thuy van, thi cong cong
trinh phai dugc bao hiéu nhu phuong tién bi mic can (Piéu 72).

Piéu 74.- Tin hiéu trén phuong tién chuyén chd hanh khach:

1. Phuong tién co gidi chuyén chd hanh khach:

Ban dém, ngoai nhitng dén quy dinh cho phuong tién loai A, loai B di
mot minh, phai thip thém mot dén tring nhap nhay (1 gidy tdi, 1 gidy sang)
lién tuc trong thoi gian hanh trinh, tAm nhin xa t5i thiéu 1000m thdy dugc anh
sang dén. Pén trang nhip nhay dit cao hon dén tring miii 1m (ddi v6i phuong
tién loai A) va cao hon den nira xanh, ntra do 0,5m (déi vo1 phuong tién loai
B).

2. Phuong tién tho so chuyén ché hanh khach:

Ban dém phai thip hai dén tring trén cing mot truc thang dimg cach
nhau 0,5m.

Piéu 75.- Tin hiéu trén phuong tién chd chat d& chay, dé no:

Ngoai nhitng dén quy dinh cho loai minh khi di mot minh, phai thap
thém mot dén do canh cot dén, cao hon dén tring mii it nhat Im. Thuyén va
sa lan treo dén do ¢ dang miii, cao hon mat boong it nhat 3m.

Ban ngay thay dén do6 bang cd chit "B".
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Piéu 76.- Tin hiéu trén cac tau thuyén danh ca va tin hiéu trén ding day
ca:

1. Tin hiéu trén céc tau, thuyén danh ca:

Tau, thuyén dénh ca ban dém phai thap ¢ dang 1ai mot dén tring mii va
& phia c6 ludi mot dén do thap hon dén trang. Pén d6 phai cao hon mat nudc
it nhat 2m. Khi con trén tau, thuyén danh ca phai thip dén man va dén 1i (dbi
v6i phuong tién loai A) hodc dén nira xanh, nira d6 (d6i voi phuong tién loai
B).

Ban ngay, thay dén d6 bang mot dau hiéu gdm bén hinh tam giac déu,
canh 0,3m, mau tring, ghép theo kiéu mui khé thanh hai cip ddi dinh nhau.

Tau, thuyén co chiéu dai dudi 20m c6 thé thay dau hiéu trén bang mot
dau hiéu gom hai hinh tron, mau trang, duong kinh 0,3m ghép theo kiéu mui
khé.

2. Tin hi¢u cua dang day ca:

a. Néu dang day dong timg hang ngang, doc theo ludng va dai dudi
30m thi mdi dau day thip mot dén do, néu dai trén 30m thi cr 30m thap mot
dén do. Ban ngay mdi dén thay bang hai hinh tron den duong kinh 0,30m
ghép theo kiéu mai khé. Pén va ddu hiéu phai treo cao it nhat 1a 1,50m trén
mat nudc.

b. Néu dang, day dong ngang ludng thi ciing thip dén va treo ddu hiéu
nhu trén, nhung hai bén 16i di phai thap thém mdi bén mot dén tring cao hon
dén d6 1,00m. Ban ngay mdi dén tring thay bang mot ddu hiéu gém hai hinh
tron mau den duong kinh 0,3m ghép theo kiéu mui khé.

Piéu 77.- Tin hiéu trén phuong tién bao c6 nguoi ngd xudng nudce:

Khi ¢6 nguoi ngd xubng nudc, phuong tién phai thip mot dén xanh
gilra hai den do trén cung mdt truc doc théng dimg, mdi dén cach nhau 1m.
Pén do dudi dit cao hon mit boong chinh 1m, déng thoi phat 4m hiéu ba
tiéng ngan, tiép theo ba tiéng dai, tiép theo ba tiéng ngan. Ban dém dung dén,
d6ng thoi véi Am hiéu trén.

Ban ngay treo co chir "O" trén c0t den va cting phat am hi€u nhu trén.

Piéu 78.- Tin hiéu trén phuong tién xin canh sat giao thong, thanh tra
giao thong:

Mudn xin canh sat giao thong, thanh tra giao théng duong thuy noi dia
1én phuong tién, ngoai nhitng dén quy dinh phai thap thém mot dén xanh trén
mot den do cach nhau 1m. Ban ngay kéo cd xanh ve.

Piéu 79.- Tin hiéu trén phuong tién c6 ngudi hay sc vat mic bénh
truyén nhiém phai kiém dich:

Ban dém treo mgt dén vang trén dinh cot den.

Ban ngay treo co chir "Q" trén c¢ chir "L".

Piéu 80.- Tin hiéu trén phuong tién bi nan xin cép cuu:
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Ban ngay treo cd chit "N" trén ¢d chit "C" va phat mot hay dong thoi
cac am hiéu sau day:

Panh lién hoi chudng hay kéng;

Phat nhiing tiéng coi ngén lién tiép.

Ban dém, ciing phat nhitng 4m hiéu nhu trén dong thoi dung dén do
nhap nhay lién tuc.

Piéu 81.- Tin hiéu goi cac phuong tién dé kiém tra:

Canh sat giao thong trat tu c6 thAm quyén mudn kiém tra phuong tién
thi dung ddng thoi cac tin hiéu sau:

Ban ngay treo cd chit "K", phat Am hiéu mot tiéng coi dai tiép theo mot
tiéng coi ngan va mot tiéng coi dai;

Ban dém phat am hi¢u nhu trén va thép mot dén xanh trén mot dén
trang, cach nhau 0,6m

CHUONG VIL.........

CHUONG VIII

DIEU KHOAN THI HANH

Piéu 106.- Nghi dinh nay c6 hiéu luc thi hanh ké tir ngay 01 théng 9
nam 1996.

Nhiing quy dinh trudc day trai vi Nghi dinh nay déu bai bo.

Piéu 107.- Bo trudng cac BO, Thu trudng cic co quan ngang B, co
quan thudc Chinh phu theo pham vi chitc nang nhiém vu ctia minh cé trach
nhiém huéng dan va t6 chtc thi hanh Nghi dinh nay. Chu tich Uy ban nhan
dan cac tinh, thanh phé truc thudc Trung wong can cr vao dac diém cua dia
phuong va thim quyén cia minh xay dung cac quy dinh va ké hoach cu thé dé
thuc hién Nghi dinh.

Piéu 108.- Cac Bo truong, Tha trudng co quan ngang Bo, Thu trudng
co quan thugc Chinh phu, Chu tich Uy ban nhan dan tinh, thanh phé truc
thudc Trung wong chiu trach nhiém thi hanh Nghi dinh nay.

BO CO HIEU
Y NGHIA BO CO HIEU

Co chitr A - Béo hiéu tau dang chay thir may, thir toc do.

Co chit B - Bao hiéu tau dang chd chét nd, chat dé chay.

Co chit O - Béo hiéu tau c6 nguoi ngd xudng nude, xin cap ciru.

Co chit K - Bao hiéu ctia Tram kiém soat goi phuong tién lai dé kiém
tra

Co xanh ve - Bao hiéu cuia phuong tién xin canh sat giao thong 1én tau.
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Co chit Q/L - Béo hiéu trén tau c6 nguoi hay stic vat mic bénh truyén
nhiém.
Co chir N/C - Bao hiéu tau bi nan xin cép cuu.

TOA AN NHAN DAN TOI CAO CONG HOA XA HOI
CHU NGHIA VIET NAM
VIEN KIEM SAT NHAN DAN TOI CAO POC LAP - TU

DO - HANH PHUC
BO CONG AN- BO TU PHAP

HA NOIL
NGAY 25 THANG 12 NAM 2001
SO: 02/2001/TTLT-TANDTC-VKSNDTC-BCA-BTP.

THONG TU LIEN TICH

(TRICH)

HUONG DAN AP DUNG MOT SO QUY DINH TAI CHUONG XIV

"CAC TOI XAM PHAM SO HUU" CUA BO LUAT HINH SU NAM
1999

Pé ap dung dung va thdng nhat cac quy dinh tai Chuong XIV
“Céc t01 xam pham s¢ hiru” cua Bo luat hinh sy nam 1999 (sau day viét tat 1a
BLHS), Toa an nhan dan tdi cao, Vién kiém sat nhan dan tbi cao, BO Cong an,
Bo Tu phép théng nhat huéng dan mot sé diém nhu sau:

I. V& mt s6 tinh tiét 1a yéu to dinh tdi hodc dinh khung hinh
phat.

3. Khi 4p dung céc tinh tiét “gdy hau qua nghiém trong”, “giy

héu qua rt nghiém trong”, “gay hau qua dic biét nghiém trong" (tir Diéu 133
dén Diéu 140, Piéu 142 va Piéu 143 BLHS) can chd y:

3.4. Bé xem xét trong trudng hop nao hanh vi pham tdi gdy hau
qua nghiém trong, trong truong hop nao hanh vi pham toi gdy hau qua rat
nghiém trong va trong truong hop nao hanh vi pham t1 gay hau qua dac biét
nghiém trong vé nguyén tic chung phai danh gia mot cach toan dién, day du
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cac hau qua (thiét hai vé tai san, thiét hai vé tinh mang, suc khoé va cac thiét
hai phi vat chat). Néu gay thiét hai vé tinh mang, sic khoé, tai san thi duoc
xac dinh nhu sau:

a) Néu thudc mét trong cac truong hop sau day 1a gy hau qua
nghiém trong:

a.l) Lam chét mot nguoi;

a.2) Gay thuong tich hodc gay ton hai cho stic khoé ctia mot dén
hai nguoi voi ty 18 thuong tat cia mdi ngudi tir 61% trd 1én;

a.3) Gay thuong tich hodc gy t6n hai cho strc khoé cua ba dén

bbn ngudi véi ty 18 thuong tat cia mdi ngudi tir 31% dén 60%;

a.4) Gay thuong tich hodc gy ton hai cho stc khoé ctia nhiéu
nguoi véi tong ty 16 thuong tat cua tat ca nhitng nguoi nay tir 61% dén 100%,
néu khong thudc cac truong hop duoc hudng dan tai cac diém a.2 va a.3 trén
day;

a.5) Gay thuong tich hodc gdy ton hai cho stc khoé ctia nhiéu
ngudi voi tong ty 18 thuong tat tir 31% dén 60% va con gay thiét hai vé tai san

co giatri  tir 30 triéu ddng dén dudi 50 triéu dong;

a.6) Gay thiét hai vé tai san co gia trj tir 50 triéu dong dén dudi 500
triéu dong.

b) Néu thuéc mét trong cac truong hop sau day 1a gay hau qua rat
nghiém trong:

b.1) Lam chét hai ngudi;

b.2) Gay thuong tich hodc gy ton hai cho strc khoé ctia ba dén
bdn ngudi vai ty 18 thuong tat caa moi nguoi tir 61% trd 1én;

b.3) Gay thuong tich hodc gay ton hai cho strc khoé ctia nim dén
bay nguoi véi ty 16 thuong tat ciia mdi ngudi tir 31% dén 60%;

b.4) Gay thuong tich hoic giy tén hai cho stc khoé ctia nhiéu
nguoi voi tong ty 16 thuong tat cla tat ca nhitng ngudi nay tir 101% dén
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200%, néu khong thudc mot trong cac truong hop duoc hudng dan tai céc
diém b.2 va b.3 trén day;

b.5) Gay thiét hai vé tai san c6 gia tri tir 500 triéu dong dén dudi
mot ty nam tram tri¢u déng;

b.6) Gay thiét hai vé tinh mang, stc khoé va tai sdn ma hau qua
thudc hai dén ba diém tir diém a.1 dén diém a.6 tiéu muc 3.4 nay.

¢) Néu thudc mét trong cac trudng hop sau day 1a gay hau qua
dac bi¢t nghiém trong:

c.1) Lam chét ba nguoi trd 1én;

c.2) Gay thuong tich hoic gy ton hai cho sttc khoé cua nim
ngudi trd 1én véi ty 16 thuong tat ctia moi ngudi tir 61% trd 1én;

c.3) Gay thuong tich hodc gy ton hai cho stc khoé cua tam
ngudi trd 1én vai ty 1¢ thuong tat cia mdi ngudi tir 31% dén 60%;

c.4) Gay thuong tich hodc gy ton hai cho stc khoé ctia nhiéu
nguoi voi tong ty 16 thuong tat cua tit ca nhimg nguoi nay tir 201% trd 1én,
néu khong thudc mot trong cac trudng hop dugc huéng dan tai cac diém c.2
va c.3 trén day;

c.5) Gay thiét hai vé tai san c6 gia tri tir mot ty ndm tram triéu dong
trd 1én;

c.6) Gay thiét hai vé tinh mang, sttc khoé va tai sdn ma hau qua
thudc bon diém tré 1én tir diém a.1 dén diém a.6 ti€éu myc 3.4 nay;

c.7) Gay thiét hai vé tinh mang, suc khoé va tai san ma hau qua
thudc hai diém trd 1én tir diém b.1 dén diém b.6 tiéu muc 3.4 nay.

Ngoai céc thiét hai vé tinh mang, src khoé va tai san, thi thuc
tién cho théy 6 thé con ¢6 hau qua phi vat chit, nhu anh huodng x4u dén viée
thue hién dudng 16i ciia Pang, chinh sach cia Nha nude, giy anh hudng vé an
ninh, trat tu, an toan xa hoi... Trong cac truong hop nay phai tuy vao tirng
truong hop cu thé dé danh gia mic do ctua hau qua do t6i pham gay ra 1a
nghi€ém trong, rat nghiém trong hoac dac biét nghiém trong.
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Toa 4an nhan dén toi cao Cong hoa xa hoi chu

nghia Viét Nam

Ha Noi, ngay 17 thang 4 nam 2003 Doc lap - Tu do -
Hanh phuc

S0: 02/2003/NQ-HDTP

NGHI QUYET

Ciia Hoi dong Tham phan Toa an nhén dan tdi cao

Huéng din ap dung mdt sé quy dinh ciia B luit hinh su

Ho¢i dong Tham phan Toa an nhan dén toi cao

- Can cir vao Ludt t6 chirc Tod én nhdn dén;
- Pé dp dung diing va thong nhdt cdc quy dinh cia Bé ludt hinh su;

QUYET NGHI:

I. VE MOT SO TINH TIET LA YEU TO PINH TOI HOAC DINH
KHUNG HINH PHAT

4. Vé cdc tinh tiét “gdy thiét hai nghiém trong”, “gdy hdu qua rit
nghiém trong”, “gdy hiu qua dic bigt nghiém trong” quy dinh tai Diéu 202
B¢ ludt hinh sw

4.1. Nguoi diéu khién phuong tién giao thong dudng bo ma vi
pham quy dinh vé an toan giao thong dudng bd néu chi cin cr vao thiét hai
xay ra, thi gdy thiét hai cho tinh mang hodc gy thi¢t hai nghiém trong cho
suc khoé, tai san cua nguoi khac thugc mot trong cac truong hop sau day phai
chju trach nhiém hinh su theo khoan 1 Piéu 202 Bd luét hinh su:

a. Lam chét mot nguoi;
b. Gay ton hai cho strc khoé ctia mot dén hai nguoi voi ty 16 thuong tat
ciia moi nguoi tir 31% trd 1én;
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c. Gay ton hai cho sirc khoé ciia nhiéu nguoi véi ty 16 thuong tat cua
mdi nguoi dudi 31%, nhung tong ty 1¢ thuong tat ciia tat ca nhig ngudi nay
tir 41% dén 100%;

d. Gay tdn hai cho strc khoé ctia mot nguoi voi ty 1€ thuong tat tor 21%
dén 30% va con gdy thiét hai vé tai san c6 gia tri tir ba muoi triéu dong dén
dudi ndm muoi triéu dong;

d. Gy ton hai cho strc khoé cua nhiéu nguoi, véi ty 18 thuong tat cia
mdi ngudi dudi 21%, nhung tong ty 1¢ thuong tat cla tit ca nhitng ngudi ndy
tr 30% dén 40% va con gay thi¢t hai vé tai san co gia tri tor ba muoi tri¢u
d6ng dén dudi ndim muoi triéu dong;

e. Gay thiét hai vé tai san co gia tri tr nam muoi tri¢u déng dén dudi
nam tram triéu dong.

4.2. Pham t61 thugc mot trong nhiing truong hop sau day la “gay hau
qua rat nghiém trong” va phai chiu trach nhiém hinh sy theo diém d khoan 2
Diéu 202 B luat hinh sy:

a. Lam chét hai nguoi;

b. Lam chét mot ngudi va con gy hau qua thudc mot trong cac trudng hop
dugc huong dan tai cac diém b, ¢, d, d va e tiéu muc 4.1 muc 4 nay;

c. Gay ton hai cho strc khoé cua ba dén bon ngudi véi ty 16 thuong tat
ciia moi nguoi tir 31% trd 1én;

d. Gay ton hai cho sttc khoé ctia nhiéu nguoi véi tong ty 16 thuong tat
clia tat ca nhitng nguoi nay tir 101% dén 200%;

d. Gay ton hai cho strc khoé ctia mot dén hai nguoi voi ty 16 thuong tat
ctia mdi ngudi tr 31% trd 1én va con gdy hau qua thudc mot trong céc
treong hop dugc hudéng dan tai cac diém c, d, d va e tiéu muc 4.1 muc 4 nay;

e. Gay thiét hai vé tai san c¢6 gia tri tr ndm tram tri¢u déng dén dudi
mot ty nam trim triéu dong.

4.3. Pham t61 thugc moét trong nhiing truong hop sau day la “gay hau
qua ddc biét nghiém trong” va phai chiu trach nhiém hinh sy theo khoan 3
Diéu 202 B luat hinh sy:

a. Lam chét ba nguoi trd 1én;

b. Lam chét hai ngudi va con gay hau qua thudc mot trong cac truong hop
dugc huong dan tai cac diém b, ¢, d, d va e tiéu muc 4.1 muc 4 nay;

c. Lam chét mot ngudi va con giy hau qua thudc mot trong cac trudng
hop dugc hudng dan tai cac diém ¢, d, d va e tiéu muc 4.2 muc 4 nay;

d. Gay t6n hai cho sirc khoé ctia nim nguoi tré 1én véi ty 18 thuong tat
ctia moi nguoi tir 31% trd 1én;
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d. Gay ton hai cho sic khoé ciia nhiéu nguoi véi tong ty 1¢ thuong tat
ctuia nhirng nguoi nay trén 200%;

e. Gy ton hai cho strc khoé ctia ba hodc bdn nguoi véi ty 1é thuong tat
ctia mdi ngudi tir 31% trd 1én va con gy thiét hai vé tai san dugc hudéng din
tai diém e tiéu muc 4.2 muc 4 nay;

g. Gay thiét hai vé tai san co gia tri tir mot ty ndm trim triéu dong trd [én.

I11. Hiéu e thi hanh ciia Nghi quyét

1. Nghi quyét ndy da dwoc Hoi dong Tham phan Toa 4n nhan dan tdi cao
thong qua ngay 17 thang 4 nam 2003 va c6 hi¢u lyc thi hanh sau mudi lam ngay,
ké tir ngdy dang Cong béo.

2. Nghi quyét nay duoc ap dung khi xét xtr so tham, xét xtr phiic tham,
xét xtr giam dbc tham hodc tai tham d6i voi nguoi thuc hién hanh vi pham toi
trude ngdy Nghi quyét nay cé hiéu lyc. Trong truong hop theo cac vin ban
huéng din trude day 1a phai chiu trach nhiém hinh su, nhung theo Nghi quyét
nay khong phai chiu trach nhi¢m hinh sy, thi Toa an ap dung khoan 1 Diéu 25
Bo6 luat hinh sy mién trach nhiém hinh su cho nguoi pham tdi. Trong
truong hop nay Toa an can giai thich cho ho biét 1a do chuyén bién cua tinh hinh
ma hanh vi ctia ho khéng con nguy hiém cho xa hoi nita cho nén ho dugc
mién trach nhiém hinh su, chit khong phai ho bi oan do co quan tién hanh
t6 tung hinh su gy ra; do do, ho khong c6 quyén doi yéu cau bdi thudng
thiét hai theo quy dinh tai Diéu 624 B6 luit dan sy va theo Nghi quyét
s6 388/2003/NQ-UBTVQH11 ngay 17-3-2003 ctia Uy ban thudong vu Qudc hoi
“Vé& boi thudng thiét hai cho nguoi bi oan do ngudi ¢6 thim quyén trong
hoat dong t6 tung hinh sur gdy ra”.

3. Bdi vé6i cac truong hop ma nguoi pham toi dd bi két an dang theo
cac vin ban hudng dan trudc day va ban an da c6 hiéu lyc phap luat thi khong
cin ctr vao Nghi quyét nay dé khang nghi theo thu tuc giam dbc tham, tai
tham, trir truong hop c6 nhiing can ct khang nghi khac. Néu theo Nghi quyét
nay la ho khong phai chiu trach nhiém hinh su thi giai quyét theo thu tuc
mién chap hanh hinh phat.
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