(’ LUAT SUFDVN

owoawrr  Feel free to go with the truth

TRINH TU THU TUC KHO'I KIEN
VA GIAI QUYET TRANH CHAP VE
SO HU'U TRi TUE TAI NAM PINH

™M rFovNLAWEIRM@GMAIL.COM

@ FDVN.VN | FDVNLAWFIRM.VN | DIENDANNGHELUAT.VN



’ LUAT SU FDVN . . . :
( : D 0772096 999 © fdvnlawfirm@gmail.com ) fdvn.vn | fdvnlawfirm.vn | diendanngheluat.vn

FDVNLAWFIRM Feel free to go with the truth

MUC LUC
. PIEU KIEN, THU TUC KHOI KIEN TRANH CHAP VE SO HUU TRi TUE ......... 6
1. Khai niém tranh chép vé s¢ hiru tri tué va céc dang tranh chép vé s¢ hiru tri tué ...... 6
2. Xac dinh co quan c6 thdm quyén giai quyét tranh chip vé s& hitu tri tué ................ 11
2.1. Trong tal thrONZ MAL. ....eviiiiieiiiiiiiie e e e e eeee s 11
2.1.1. DIBUKIEN AP AUNZ....vveeieieeieieeeeee ettt 11
2.1.2. Uu nhuoc diém cua trong tai thirong Mal.....vvvvveeiiiieeiiiiiiiiie e 12
2.1.3. Piéu khoan mau thoa thuan trong tai (MCAC)........ceeeeeieeeseeeeeee e 12
2.1.4. Phi trong tai theo MCAC. ... 13
2.2. Toa AN NhAN AN, ..coiiiiii e s 16
2.2.1. Xac dinh tham quyén thEO VU VIEC...oiiiiiiiiiii e 16
2.2.2. Xéac dinh thAm quyén theo CAP XEt XU......covvevvereeieeeeeieseeeeeesesseeiesesesiesenseeseneees 16
2.2.3. Xéc dinh thAm quyén theo lya chon clia nguyén don. ......cccccevevveeevevreererreennn. 19
2.2.4. DI vO1 X6t XU PIUC thAML. ©..ovovieiieeeeeee e 19
3. Chuan bi hd so khéi kién va nop hd so Khdi Kién......c.cvvevveeericeeeeeecees e 20
3.1. Chuan bj ho so ndp trong tai (theo MCAC).......ccccvvvovireeeeeeeeeeereee e, 21
3.2. Chuan bi ho s0 ndp Toa an ¢ thAM QUYEN .....c.ovvvevveceeeeeeeeee e, 21
3.2.1 Chil thé KY don KNG KiBN.......c.vvieeeeeeiiiisieecceee e, 21
3.2.2 Hinh thitrc, n01 dung don Khot Ki€n ......oooiiviiiiiiiiiiiiiieeee e 22
3.3.3 Giri don khdi Ki€n d€n TOA &N, ......cvuivviiciiieicieee et 24
4. Thu tuc nhan va xtr 1y don khdi Ki€n. .....c.oeeeiiiiiii e 25
A1 NOP U HEP ..vvveeeeeieseeeeietee e st se et s ettt s st n et s et 25


file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318181
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318182
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318183
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318184
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318185
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318186
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318187
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318188
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318189
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318190
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318191
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318192
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318193
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318194
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318195
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318196
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318197
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318198
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318199
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318200
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318201

’ LUAT SU FDVN . . . :
( - D 0772096 999 © fdvnlawfirm@gmail.com ) fdvn.vn | fdvnlawfirm.vn | diendanngheluat.vn

FDVNLAWFIRM Feel free to go with the truth

4.2, NOP TIUC TUYEI oottt ettt e ettt n et ee s s 26
4.3. Tra lai don khéi kién, hau qua cua viée tra lai don khoi Ki€n.........ooooevvviiininnnnn, 27
4.4. Yéu cau stra d6i, b sung don Khoi KieN .......ccceveveeeeviveceeieceeeeceeseeee e 29
4.5. An phi trong giai quyét vu an tranh chip vé quyén s& hiru tri tu.......coooevverennnne 30
5. Luu ¥ vé giai doan hoa giai tai trung tim d6i thoai hoa Giai ......ccveveeeveeeeeeeeeeeeene, 33

6. Tranh chap vé so hitu tri tué ¢ bat budc phai hoa giai trude khi khai kién ra Toa
khong? Mot s6 truong hop can luu ¥ vé hoa giai trude khi khai kién tranh chap sé hitu

15 B R0 LI = T o T I VAT 35
II. TRINH TU, THU TUC GIAI QUYET TRANH CHAP SO HUU TRI TUE........... 36
A. GIAI QUYET TRANH CHAP THEO TRONG TAI THUONG MAI.......cccocoueen.n. 36
1. NOp don khdi kién, céc tai liéu kém theo, chon trong tai vién va ndp phi trong tai.
36

2. GUIDAN TT DAO V& .ot 37
3. Thanh 14p hoi AONE trONE tA6 ........eveeeeeeeeieeeeeeeeeeeeeeeeee e, 37
4. Chudn bi Il QUYEE VU VIEC...c.iiiiieeeeeeeeeee ettt 38
TR = (o 3 1§ PSPPSR SPRR 38
6. To chirc phién hop giai quyét tranh chip va ra phan quyét trong tai ........c.cooee.e... 38
B. GIAI QUYET TRANH CHAP TAI TOA AN ..ot 40
. TRINH TU THU TUC GIAI QUYET THEO THU TUC SO THAM ....cocoovvveeeenn 40
Lo TRU LY VI AN et e e e e e r e e e e e e e e e e 41
2. Quyén yéu cél} bo sung don kién, rﬁtlmét phén, toan bo don kién, quyén phan td, bd
sung, rat mot phan hodc toan b Phan tO .......c.vvvviiiiiiiiii e 42
2.1. Quyén yéu cu bo sung don kién, rat mot phén, toan by don kién............cccee.... 42
2.2. Quyén yéu cau phan td, bo sung, rat mot phan hodc toan bo phan to.................... 43
3. Thu tuc cong khai ching clr va hoa @Ia1 ......c.vvvvviviiiiiiiiiiiiiee e 44


file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318202
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318203
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318204
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318205
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318206
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318207
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318207
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318207
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318208
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318209
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318210
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318210
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318211
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318212
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318213
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318214
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318215
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318216
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318217
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318218
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318219
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318219
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318220
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318221
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318222

’ LUAT FDVN . . . . .
( AT DU D 0772096 999 © fdvnlawfirm@gmail.com ) fdvn.vn | fdvnlawfirm.vn | diendanngheluat.vn

FDVNLAWFIRM Feel free to go with the truth

3.1. Trinh tu phién hop kiém tra viéc giao nop, tiép can, cong khai chting ctr va hoa

Foa - TSP P P TP PPPPPPPPPPPPN 44
4. Céc th tuc td tung khac c6 kha nang phat Sinh: .........ococeceevieieeeieeeeee e 47
4.1. Thu tuc yéu cau ap dung bién phap khan cAp tam thoi........coooovveeeeveeeeiiiens 47
4.2. Thu tuc thu thap, tham dinh va gidm dinh chimg cir 47
4.3. Thu tuc yéuﬁcéu dinh chi hodc tam dinh chi vu an 48
5. ThO1 han chun DI XEL XUr ....ocvviiiiiiiiii e e e e e e e e e 48
6. Trinh tu t6 chirc phién t0a SO thAML: ........cvevieeeeeeececeeeee ettt 49
I1I. TRINH TU GIAI QUYET THEO THU TUC XET XU PHUC THAM ................. 58
1. Diéu kién phat sinh thi tuc xét X Phic thAM ........cvoveveeeeeeeeeceeeeceee s 60

2. Nguoi ¢6 quyén khang cdo va luu ¥ vé don khang cdo, ndp don khang cdo, thoi han
khang cdo, khang cao qua han va xem xét khang cdo qué han, tam ing an phi phuc

11770 WO 60
3. Thoi han chuan bi xét XU PhUC thAM..........c.ovivieieieeeeieeeeeeeeeee e, 65
4. Thay doi, b6 sung, rut khang cao, rat don khai kién, hau qua phéap 1y, an phi dan su

phtc tham khi 10t KhANG CAO .....evviiiiiiiiiiiiii e 66
5. Trinh tu t6 chirc phién t0a PhUc thAM ........ceveeeeeeeeeceeeeee e, 68
IV. TRINH TU GIAI QUYET THEO THU TUC GIAM DOC THAM......ccoovveeeenn 73
1. Tinh chat ctia gIAm dC thAM .........covoviiieieeeeee s 73
2. Can ctr, diéu kién dé khang nghi theo tha tuc giam d6c tham .........cocevevevevvrerennannn, 73

3. bon dé nghi xem x¢ét ban an, quyét dinh cua Toa &n da co6 hi¢u luc phap luat theo thu
tUC GIAM AOC thAIM.......oviveieee ettt 74

4. Thu tuc nhan don dé nghi xem xét ban an, quyét dinh cua Toa an da c6 hiéu luc

phap luat theo thi tuc giAm dOC thAM .....co.ov.veeverieeeeee e 74
5. Ngudi c6 tham quyén khang nghi theo tha tuc giam déc tham ........ccccoveveveeeeennee, 75
6. Thoi han khang nghi theo tha tuc gidm d6c thAm...........cccovvevevivereeeeceeeeee e, 76


file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318223
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318223
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318224
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318225
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318226
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318227
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318228
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318229
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318230
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318231
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318232
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318232
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318232
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318233
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318234
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318234
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318235
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318236
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318237
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318238
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318239
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318239
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318240
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318240
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318241
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318242

(’ it U FOVN D 0772096 999 © fdvnlawfirm@gmail.com ) fdvn.vn | fdvnlawfirm.vn | diendanngheluat.vn

FDVNLAWFIRM Feel free to go with the truth

7. ThAm quyén giam d0C thAM..........o.oieeeeeeeieeeeee e, 77
8. Nhitng nguoi tham gia phién toa gidm d6c thAm..........c.ovevevevieeeeeeeeeeee e, 78
9. Thoi han mé phién toa gIAmM dOC thAM .........cevevceeeeieeeee et 79
10. Chuan bi phién tda giam d6C thAM ..........c.ccevevoveceeieeceeesecee e 79
11. Thu tuc xét xir tai phién toa gidm dOC thAM..........coovviveeeeeeeeeeeeeeeeee e 79
V. TRINH TU GIAI QUYET THEO THU TUC TAI THAM .....ccooveiiieeeeeeeeeeens 80
1. Tinh chat clia tAl thAM........c.cveveiveieereseeeeseees ettt 80
2. Can ctr dé khang nghi theo thil tuc tAl thAm............ovevivevieiieeieee e, 80
3. Nguoi c6 tham quyén khang nghi theo thil tuc tai tham ...........ceoevvvvivviiiiieeeee, 80
4. Thoi han khang nghi theo thu tuc tai 111 1:1 0 s VORI 81
5. Tham quyén cta Hoi dOng xét Xir tAi thAM .......ceveveeeeieieeeeee e, 81
VI. TRINH TU THU TUC THUC HIEN YEU CAU THI HANH AN.......ccoccovvrrnnnn. 81
VIL. THAM KHAO BAN AN THUGC TE ..ot oottt 91
VIIL. MAU DON KEM THEO ....coooiviiiiitieeeeeeeeeee et 92


file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318243
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318244
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318245
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318246
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318247
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318248
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318249
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318250
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318251
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318252
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318253
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318254
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318255
file:///C:/Users/Administrator/Documents/FDVN%20NGHỆ%20AN/FDVN%20THÀNH%20PHỐ%20HỒ%20CHÍ%20MINH/C.%20ẤN%20PHẨM/63%20tỉnh%20thành/thủ%20tục%2063%20tỉnh/9.%20Binh%20Duong.docx%23_Toc199318256

’ LUAT SU FDVN ' . . :
( - D 0772096 999 © fdvnlawfirm@gmail.com ) fdvn.vn | fdvnlawfirm.vn | diendanngheluat.vn

FDVNLAWFIRM Feel free to go with the truth

TRINH TU THU TUC KHOI KIEN VA GIAI QUYET TRANH CHAP VE
SO HUU TRi TUE TAI NAM PINH

Trong boi canh kinh té toan ciu hoa va hoi nhap sau rong, quyén sO hiru tri tué
(SHTT) ngay cang trd thanh yéu té quan trong gbp phan ning cao gia tri thuong mai,
thuc day doi méi sang tao, va bao vé quyén loi hop phap cua céc t chire, ca nhan. Tuy
nhién, sy phat trién manh mé nay ciing kéo theo nhiéu tranh chip lién quan dén SHTT,
tir quyén tac gia, nhan hiéu, sang ché, dén cac hop dong chuyén giao cong nghé hay bi
mat kinh doanh.

Dudi day 1a tong quan vé trinh ty, thu tuc khai kién va giai quyét tranh chip vé so
hitu tri tué theo quy dinh phéap luat Viét Nam. Téng quan cac budc tir chuan bi ho so,
ndp don khoi kién, dén hoa giai, xét xir. Hy vong rang bai viét s& tro thanh tai liéu tham
khao hitu ich, khong chi cho cac ca nhan, doanh nghiép dang tim kiém giai phap cho
tranh chap SHTT ma con cho nhiing ai quan tim dén linh vuc phéap 1y quan trong nay.

I. PIEU KIEN, THU TUC KHOI KIEN TRANH CHAP VE SO HUU TRi
TUE

1. Khai niém tranh chip vé sé hiru tri tué va cic dang tranh chép vé sé hiru
tri tué

- Khai niém vé sé hiru tri tug.

S¢ hitu tri tu¢ dugc coi 1a tai sdn vo hinh do con nguoi sang tao ra, mang gia tri
kinh té va xa hdi. Cac quyén so hitu tri tué€ 1a cong cu bao v¢ loi ich cua cac ca nhan va
to churc, khuyén khich do61 méi, sadng tao, va thiic day su phat trién kinh té dya trén tri
thurc.

Theo Diéu 4 khoan 1 cta Luét S& hiru tri tué Viét Nam nam 2005 (dugc sta doi,
b6 sung ndm 2009, 2019), s¢ hitu tri tu¢ dugce dinh nghia nhu sau:

"S¢ hitu tri tu€ 1a quyén cua t6 chirc, ca nhan doi vai tai san tri tu¢, bao gdm quyén
tac gia va quyeén lién quan dén quyén tac gid; quyén sé hitu cong nghiép; va quyén doi
véi giong cay trong."
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Trong d6:

+ Quyén tac gia va quyén lién quan: Bao vé cac tac phém van hoc, nghé thuat, khoa
hoc; chuong trinh may tinh; quyén cua nguoi biéu dién, nha san xuat ban ghi am, ghi
hinh, va t6 chirc phat song.

+ Quyén s& hitu cong nghiép: Bao v€ cac sang ché, kiéu dang cong nghiép, nhan
hi¢u, chi dan dia 1y, thiét ké bo tri mach tich hgp ban dan, va bi mat kinh doanh.

+ Quyén do61 voi giong cay trong: Bao vé cac giong cay trong moi do to6 chirc, cd nhan
tao ra hodc phat hién va phat trién.

- Béi tuong tranh chép.

Trong tranh chdp quyén so hitu tri tué thi déi twong tranh chip d6 chinh 1a quyén
so hitu tri tué. Theo d6, co thé hiéu ddi tuong cua tranh chap quyén sé hitu tri tué nhu
sau:

+ Quyén tac gia va quyén lién quan gém: Tranh chap vé viéc ai 1a tac gid, quyén so
hitu tic pham, quyén nhéan than va quyén tai san lién quan; Quyén lién quan: Quyén cia
ngudi biéu dién: Quyén so hitu cac budi biéu dién hodc ghi 4m; Quyén cia nha san xuét
ban ghi 4m, ghi hinh: Quyén doi voi ban ghi 4m hodc ghi hinh; Quyén cua t6 chirc phat
song: Quyén ddi véi tin hiéu chuwong trinh phat song.

+ Quyén s6 hitu cong nghiép: Tranh chip vé quyén s hitu sang ché, quyén khai thac
sang ché hodc vi pham quyén str dung sang ché; Kiéu dang cong nghiép: Lién quan dén
thiét ké hinh dang bén ngoai cta san pham; Nhan hiéu (thuwong hiéu): Tranh chip vé quyén
s& hiru nhan hiéu, sir dung nhan hiéu gay nham 1an hodc lam gia nhin hiéu; Chi dan dija Iy:
Lién quan dén quyén bao ho va st dung chi dan dia 1y (vi du: "Pha Quéc" cho nudc mim,
"Bao Loc" cho tra...); Tén thuong mai: Tranh chap vé viéc sir dung tén thuong mai tring
hoac gay nham 1an; Bi mat kinh doanh: Tranh chép lién quan dén viéc st dung, tiét 16 hodc
danh cép thong tin bi mat kinh doanh; Thiét ké b tri mach tich hop ban dan: Tranh chap
vé quyén st dung hodc khai thac thiét ké bd tri. ...

+ Quyén dbi voi gibng cay trong: Quyén nhan giéng, san xuét, kinh doanh hoidc phan
phoi cac gidong cay trong da dugc bdo hg; Quyén s& hitu giong cay trong khi c6 nhiéu bén
cung tham gia nghién ctru, phat trién.

- Céc dang tranh chap vé so hitu tri tué

C6 thé ' phén chia tranh chap, xam  pham quyén so hiru tri tu¢ thanh 4 nhom tranh chap
(1) tranh chép quyen tac gia co tinh chat thuan tay lién quan quyen nhan than va/hodc thuan
tay lién quan dén quyen tai san; (2) tranh chap quyén lién quan dén quyen tac gia (quyen ké
can); (3) tranh chap quyén so hitu cong nghiép; va (4) tranh chap quyén dbi véi gidng ciy
trong
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Nhom 1: Tranh chap quyén tac gia (thuan tiy lién quan quyén nhan than va/hodc thuan
tay lién quan dén quyén tai san)

e Tranh chép giita cac c4 nhan xung quanh viéc xac dinh ai 13 tac gia, ddng tac gia.

e Tranh chép xung quanh quyén dit tén, ding tén tac pham, quyén cong bd, quyén
bao v¢ su toan ven tdc pham gom ngan can nguoi khac stra chira, cat xén, xuyén tac tac
pham gay phuong hai dén danh dy va uy tin cta tac gia.

e Tranh chép lién quan dén xAm pham quyén nhan than cua tac gia, dong tac gia.

e Tranh chap gitra tac gia va chu s¢ hitu quyén tac gia lién quan dén van dé lam tac
pham phai sinh.

e Tranh chip quyen s& hitu quyén tac gia gitra tac gia va td chirc, ca nhan dau tu
kinh phi cho tac gia, dong tac gia tao ra tic pham theo quan hé hop dong lao dong hodc
hop dong thau khoan.

e Tranh chap giita chu s hitu quyén tac gia véi nguoi sir dung tac pham di cong
b6 khong phai xin phép, khong phai tra tién nhuan but, thu lao vi 1y do viée sir dung lam
anh hudng téi viéc khai thac binh thudng tac pham, gay phuong hai dén quyén tac gia,
chu sé hiru quyén tac gia.

e Tranh chap giita chu s& hiru quyen tac gia voi nguoi st dung tic pham di cong
bd khong phai xin phép nhung phai tra tién nhuan but, thu lao vi Iy do ngudi st dung
khong tra tién nhuan but, thu lao hodc lam anh huong dén viéc khai thac binh thuong tac
pham, gay phuong hai dén cac quyén cua tac gia, chu sé hitu quyén tac gia.

e Tranh chap vé hop ddng chuyén nhuong, chuyen quyén st dung quyén tac gia
hodc tranh chap vé hop dong dich vu lién quan dén quyén tac gia.

e Tranh chap phat sinh do hanh vi xAm pham quyén tac gia theo diéu 28 Luat SHTT
gom cac hanh vi dugc thuc hién trai phép chang han nhu chiém doat, sao chép, phan
phdi, ban, mao danh, cong b, truyen dat tac pham dén cong chung, vo hiéu héa bién
phap k¥ thudt do chu s¢ hitu quyén tac gia thuc hién.

e Tranh chép vé thira ké, ké thira quyén tai san quy dinh tai Diéu 20 va quyén nhan
than theo quy dinh tai khoan 3 DPicu 19 ctia Luat S¢ hitu tri tué.

e Cac tranh chap khac vé quyén tac gia.
Nhom 2: Tranh chap quyén lién quan dén quyén tac gia (quyén ké can)

e Tranh chép gitra chu dau tu v6i nguoi bicu dién vé quyén nhan than va quyén tai
san d6i v0i cude biéu dién; tranh chap gitra nguol biéu dién v&i nguoi khai thac s dung
cac quyén tai san déi voi cude biéu dién vé tién thu lao.

e Tranh chép giita nha san xuét ban ghi am, ghi hinh v6i nguoi thue hién cac quyén
cua nha san xuat ban ghi am, ghi hinh vé quyén loi vat chat khi ban ghi 4m, ghi hinh cua
nha san xuat dugc phan phdi dén coéng ching.
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e Tranh chép gitra té chirc phat séng voi nguoi sir dung cac quyén cua t6 chirc phat
song vé quyen loi vat chat khi chuong trinh phét séng cua td chire d6 duge ghi 4m, ghi
hinh, phan phéi dén cong ching.

e Tranh chép giita nguoi biéu dién, nha san xuit ban ghi 4m, ghi hinh, t6 chirc phat
song voi ngudi st dung quyén lién quan khong phai xin phép, khong phai tra tién nhuin
but, thu lao vi 1y do viée sir dung 1am anh hudéng dén viéc khai thac binh thuong cudc
biéu dién, ban ghi &m, ghi hinh, chuvong trinh phat song va gay phuong hai dén quyén
clia ngudi biéu dién, nha san xuat ban ghi 4m, ghi hinh, to chirc phét song.

e Tranh chap giira tac gia, chu sé hitu quyén tac gia, ngudi biéu dién, nha san xuat
ban ghi 4m, ghi hinh, t6 chtrc phat song vdi nguoi str dung quyén lién quan khong phai
xin phép nhung phai tra tién nhuan but, thu lao, vi 1y do ngudi str dung khong phai tra
tién nhuén bat, thu lao hodc 1am anh hudng dén viéc khai thac hinh thuong cude biéu
dién, ban ghi 4m, ghi hinh, chwong trinh phat song va gdy phwong hai dén quyén cua
nguoi biéu dién, nha san xuat ban ghi 4m, ghi hinh, t6 chitc phat song.

e Tranh chip vé quyén lién quan d6i v&i cudc biéu dién, ban ghi am, ghi hinh,
chuong trinh phat song (tranh chap ai la chu s& hitu do1 véi cudce biéu dién, ban ghi am,
ghi hinh, chuong trinh phat song do...).

e Tranh chép phat sinh do hanh vi xAm pham quyén lién quan.
e Tranh chép vé thira ké, ké thira quyén lién quan.

e Cac tranh chap khac vé quyén lién quan.

Nhoém 3: Tranh chap quyén s¢ hitu cong nghiép

e Tranh chp vé quyén ding ky sang ché, kiéu dang cong nghiép, thiét ké b tri,
nhén hiéu, chi dan dia 1y.

e Tranh chép vé quyén uu tién dbi v6i don dang ky sang ché, kiéu dang cong nghiép,
nhan hiéu.

e Tranh chip vé quyén tac gia sang ché, kiéu dang cong nghiép, thiét ké bd tri.

e Tranh chdp vé& quyén nhén thin, quyén tai san cia tac gia sang ché, kiéu dang
cong nghiép, thiet ké bo tri.

e Tranh chap vé quyén tam thoi d6i v6i sang ché, kiéu ddng cong nghiép, thiét ké
b tri gitta ngudi c6 quyén nodp don dang ky sang ché, kiéu dang cong nghiép, thiét ké
b tri v01 nguoi dang su dung cac d6i twong so hitu cong nghiép d6 hodc tranh chap vé
khoan tién dén bu gitra chu van bang bao ho voi nguoi da s dung sang ché, kiéu dang
cong nghiép, thiét ké bd tri.

e Tranh chap vé quyén st dung trude sang ché, kiéu dang cong nghiép gitra chu so
hitu sang ché, kiéu dang cong nghiép voi ngudi st dung trude sang ché, kiéu dang cong
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nghiép lién quan dén viéc chuyén giao quyén d6 cho nguoi khac, mo rong pham vi, khoi
lugng str dung ma khong duoc phép ctuia chu s hiru doi tuong s hiru cong nghiép.

e Tranh chép vé khoan tién dén bu giira chi van béng bao ho sang ché, kiéu dang
cong nghiép; thiét ké bd tri v6i nguoi st dung sang ché, kleu dang cong nghiép; thiét ké
b6 tri trong khoang thoi gian tir ngay cong b6 don yéu cau cip vin bang bao ho trén
Cong bao s6 hitu cong nghiép dén ngay cip vin bang bao ho.

e Tranh chap vé quyen cta chi s& hitu ddi twong sé hitu cong nghiép (bao gdm ca
tranh chap vé phan quyén ctia cac dong chu so hiru).

e Tranh chﬁp phat sinh tir cdc hanh vi xdm pham quyén s& hiru cong nghiép nhu
quyén doc quyén sang ché, giai phap hitu ich, kiéu dang cong nghiép, thiét ké bo tri
mach tich hop, bi mat kinh doanh, nhan hiéu, tén thuong mai, chi dan dia 1y va quyén
chdng canh tranh khong lanh manh bao gém ca tén mién internet theo cac diéu 126, 127,
129 va 130 Luat SHTT.

e Tranh chip phét sinh tir cic hanh vi xdAm pham quyén cua tac gia sang ché, kiéu
dang cong nghiép; thiét ké bo tri.

e Tranh chép vé tra thi lao cho tac gia sang ché, kiéu ddng cong nghiép, thiét ké bd
tri.

¢ Tranh chip vé hop dong chuyén nhuong quyén sé hitu cong nghiép; hop ddng
chuyén quyén st dung doi tuong so hiru cong nghi¢p hodc tranh chap vé hop dong dich
vu dai dién s& hiru cong nghiép.

e Tranh cheftp vé thira ké, ké thira quyén s& hitu cong nghiép, quyén tai san cua tac
gia sang che, kiéu dang cong nghiép; thiét ké bo tri.

e Tranh chap phat sinh tir cac hanh vi canh tranh khong lanh manh lién quan dén so
hitu cong nghi¢p.

e Cac tranh chap khac vé quyén so hitu cong nghiép.

Nhom 4: Tranh chap lién quan dén giong cay trong

_ *Céc tranh chap vé quyén dang ky, quyén uu tién, quyén tac gia ddi véi gidng cay

trong

e Tranh chap vé quyén tam thoi voi nguoi dang sir dung glong cay trong phat sinh

tur ngay don cong bd bao ho gidng cay trong dugce cong bd dén ngay cip bang bao hod
gidng cay trong theo diéu 189 Luat SHTT.

e Tranh chap xung quanh cac hanh vi thuc pham vi han ché quyén cua chu bang
bao ho gidng cay trong theo diéu 190 Luat SHTT, bao gom (1) sur dung glong cdy trong
phuc vu nhu cau ca nhan va phi thuong mai; (ii) s dung giong cay trong nham muc dich
thir nghiém; (iii) sir dung giéng cay trong dé tao ra giéng cay trong khac; (iv) ho san
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xudt ca thé s dung san pham thu hoach tir gidng cay trong dé tu nhan giéng va gico
trong cho vu sau trén dién tich dat cia minh.

e Tranh chép lién quan téi nghia vu tra thu lao cho tac gia gidng cay trong.

e Tranh chép lién ‘quan t01 nghia vu cua tac gia hd trg chu bang bao ho duy tri vat
liéu nhan gidng cua gidng cay trong duoc bao ho.

e Tranh chép lién quan toi hop dong chuyen giao quyén sir dung gibng cay trong
duoc bao ho giita chu bang bao ho giéng cay trong v0i bén nhan chuyén giao quyén sir
dung, hodc tranh chap gitra cac dong chu s¢ htru gibng cay trong duoc bao ho lién quan
dén viéc thuc hién hop dong chuyén giao quyén sir dung giéng cdy trong duoc bao ho.

e Tranh chip lién quan to1 hop ddng chuyén giao quyen s0 htru gibng cay trong
dugc bao ho gitra chu bang bao ho hoac dong sO hitu giong cay trong dugc bao ho voi
bén nhan chuyen nhuong bao gom ca tranh chdp quyén sd hiru gidng cay trong duge bao
hd c6 nguodn gdc tir ngan sadch nha nude.

e Tranh chép phat sinh tir cdc hanh vi xAm pham quyén dbi v6i giéng cay trong
duoc bao ho.

e Cac tranh chap khac vé quyén ddi vai gidng cay trong.

2. Xac dinh co quan c¢é thim quyén gidi quyét tranh chap vé sé hiru tri tué
2.1. Trong tai thwong mai.
2.1.1. Piéu kién ap dung’

- Trong tai c6 thim quyén giai quyét tranh chap vé quyén sé hitu tri tué, chuyén
giao cong nghé gitta c4 nhan, t6 chirc v6i nhau va déu c6 muc dich loi nhuan2.
- Cac bén phai c6 thoa thuan trong tai bang vin ban, c6 thé dugc thé hién dudi dang

diéu khoan trong hop dong hodc thoa thuan riéng ré. Thoa thuan trong tai c6 thé dugc
lap trude hodc sau khi xay ra tranh chap.

- Thoa thuan trong tai phai dap tng diéu kién hop phap theo Luat Trong tai thuong
mai 2010, bao gom:

+ Chu thé c6 ning luc ky két thoa thuan.

+ Noi dung thoa thudn rd rang, khong vi pham diéu cAm cta phap luét.

1 Piéu 2, Diéu 5 Luat Trong tai thwong mai 2010

2 Diéu 2 Luat Trong tai thwong mai 2010
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2.1.2. Uu nhwge diém ciia trong tai thwong mai

a. Uu diém:

« Trong tai c6 nguyén tic 1a tén trong thoa thudn cua cac bén, do dé cac bén c6 thé
tu do lva chon trong tai vién ma minh mong mudn. Tur do, tao ra sy tin tudng cho cac
bén trong qua trinh giai quyét tranh chap.

« Qua trinh xét x{r bang trong tai 1a qua trinh xét xu kin, vi thé cac bén s& khong so
bi 16 hay bi cong khai bi quyét kinh doanh cua minh.

« Pay 1a phuong thire giai quyét tranh chép hiéu qua nén thuong dugc cac bén tranh
chéap lua chon 13 phuong thirc giai quyét tranh chap cudi cung.

e Trong tai vién la bén tha ba ddc lap, khach quan nén céc bén khdng phai lo s¢
rang cac trong tai vién s€ vu 4i mdt bén hon va minh s€ gap bat lgi khi gidi quyét tranh
chap bang trong tai.

b. Nhuoc diém:

« Trong tai chi 13 t6 chtrc phi chitc phu nén khong c6 quyén luc nha nudc, dan téi
vi¢c khi can ap dung cac bién phép khan cap tam thoi, trong tai khong thé ty minh ra
quyét dinh ap dung céc bi¢n phap nay duoc.

« Phan quyét trong tai mang gia tri chung tham cac bén tranh chap khong thé yéu
cau trong tai xet xu lai lan nia, dan t6i hé qua 1a néu trong tai ra quyét dinh khong chinh
xé4c s& gy ra ton that ning né cho doanh nghiép thua kién.

» Trong tai chi tro thanh phuong thure giai quyét tranh chép khi duoc cac bén lya
chon. Con néu khong bén khong thoa thuan s€ giai quyét tranh chap bang trong tai, thi
trong tai s& khong c6 tham quyén duong nhién dé giai quyét vu viéc.

2.1.3. Piéu khoin miu théa thuin trong tai (MCAC)

Piéu khoan mau thoa thuan giai quyét tranh chip tai Trung tim Trong tai Thuong
mai Mién Trung:

"Moi tranh chap phat sinh tir hodc lién quan dén hop ddng nay, bao gém moi van
dé lién quan dén viéc thuc hién, vi pham, cham dut hodc hiéu luc ctia hop dong, s& dugc
giai quyet bang trong tai tai Trung tim Trong tai Thucmg mai Mién Trung (MCAC) theo
Quy tac t6 tung trong tai cia MCAC. Dia diém t tung trong tai la [thanh pho] Ngoén
ngir t6 tung 1a [tiéng Viét hodc tiéng Anh]. Luat ap dung dé giai quyét tranh chap 1a [phap
luat Viét Nam hoac luat khac do cac bén thoa thuan]."

12
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2.1.4. Phi trong tai theo MCAC?

3 Biéu phi trong tai cia Trung tim Trong tai Thuong mai Mién Trung MCAC ¢6 hiéu
luc ké tir ngay 21 théng 7 ndm 2021
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BIEU PHI TRQONG TAI
CUA TRUNG TAM TRONG TAI THUONG MAI MIEN TRUNG
(C6 hiéu luc ké tir ngay 21 thang 7 nam 2021)

I. Co s6¢ tinh phi trong tai

1. Truong hop Pon khoi kién, Pon kién lai néu tri gia vu tranh chép:

1.1. Trudng hop vu tranh chip dwoc giai quyét boi Hoi ddng Trong tai gdm ba Trong
tai vién:

Pon vi tinh: Pong Viét Nam

Tri gia vy tranh chap

Phi trong tai (d4 bao gdom
VAT)

Tir 100.000.000 dong tré xudng

15.000.000

Tir trén 100.000.000 dong dén 1.000.000.000 dong

15.000.000 + 4,8% sb tién
vuot qua 100.000.000

Tt trén 1.000.000.000 dong dén 5.000.000.000 dong

65.000.000 + 2,6% sb tién
vuot qua 1.000.000.000

Tt trén 5.000.000.000 ddng dén 10.000.000.000
dong

179.000.000 + 1,7% s6 tién
vuot qua 5.000.000.000

Tt trén 10.000.000.000 dong dén 50.000.000.000
dong

274.000.000 + 1,3% s tién
vuot qua 10.000.000.000

Ttr trén 50.000.000.000 dong dén 100.000.000.000
dong

845.000.000 + 0,8% sd tién
vuot qua 50.000.000.000

Ttr trén 100.000.000.000 dong dén 500.000.000.000
dong

1.319.000.000 + 0,26% s
tién vuot qua
100.000.000.000
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2.459.000.000 + 0,09% s
Tt trén 500.000.000.000 dong trd 1én tién vuot qua
500.000.000.000

1.2. Trudong hop vu tranh chip dugc giai quyét boi Trong tai vién duy nhat, mirc phi
trong tai bang 70% cua phi trong tai néu tai Muc 1.1 d6i vdi cung tri gia vu tranh chap.

1.3. Gi4 trj vu tranh chip bang ngoai té s& duoc chuyén d6i sang Dong Viét Nam theo
ty gia chuyén d6i cia Ngan hang Thuong mai C6 phan Ngoai thwong Viét Nam
(Vietcombank) tai thoi diém ndp Pon khaéi kién, Pon kién lai.

2. Truong hop Pon khoi kién, Pon kién lai khong néu tri gid vu tranh chép thi Chu
tich Trung TAm quyét dinh s6 phi trong tai can cir vao tinh chét cua vu tranh chap, thoi
gian giai quyét vu tranh chap va s6 lugng Trong tai vién.

3. Trudng hop Pon khoi kién, Pon kién lai vira c6 yéu cau néu tri gia vira c6 yéu cau
khac khong néu tri gia thi phi trong tai d6i vdi cac yéu cau néu tri gia duoc tinh theo
Muc 1, phi trong tai d6i v6i yéu cau khong néu tri gia dugc tinh theo Muc 2 néu trén.

4. Phi trong tai néu tai Muc 1, 2 va 3 trén day khong bao gom chi phi di lai, & va cac
chi phi c6 lién quan khac cua cac Trong tai vién va thu ky phién hop giai quyét vu
tranh chap; chi phi giam dinh, dinh gia tai san, chi phi tham van y kién chuyén gia va
chi phi cho cac trg gitp khac theo yéu cau cua Hoi dong Trong tai.

5. Cac quy dinh tai Muc 1, 2, 3 va 4 néu trén cling ap dung ddi vai viee stra doi, bd
sung Pon khai kién c6 diéu chinh ting vé tri gia ciia vu tranh chap; viéc stra doi, bo
sung Pon kién lai co diéu chinh tang vé tri gid cua vu kién lai. Truong hop co diéu
chinh giam vé tri gia ctia vu tranh chap hodc diéu chinh giam tri gia ctia vu kién lai thi
phi trong tai khong diéu chinh giam.

II. Hoan trd phi trong tai

Phi trong tai dugc hoan tra trong cac truong hop sau day:

1. Trudong hop rat Pon khai kién; sira d6i, bd sung Pon khoi kién; rat Pon kién lai;
stra d6i, bd sung Pon kié¢n lai:

a) Néu Pon khai kién; stra doi, bd sung Pon khdi kién; Pon kién lai; stra doi, bo sung
Pon kién lai duoc rat trude khi Hot dff)ng Trong tai dugc thanh 1ap, Trung tdm hoan
tra 70% phi trong tai.
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b) Néu Pon khoi kién; sira d6i, bo sung DPon khoi kién; Pon kién lai; stra d6i, bd sung
Pon kién lai duoc rat sau khi Hoi déng Trong tai dugc thanh 1ap, Trung tam hoan tra
40% phi trong tai.

c) Néu Pon khoi kién; stra doi, bo sung Pon khdi kién; Pon kién lai; stra doi, bod sung
Don kién lai dugc rat sau khi Trung tAm giri Gidy triéu tip phién hop giai quyét vu
tranh chap va trude ngdy mé phién hop giai quyét vu tranh chap, Trung tim hoan tra
20% phi trong tai.

2. Truong hop Hoi dong Trong tai ra Quyét dinh dinh chi giai quyét vu tranh chap do
thoa thuan trong tai khong ton tai hodc thoa thuin trong tai vo hi¢u hodc thoa thuan
trong tai khong thé thuc hién duoc, Trung tim hoan tra 30% phi trong tai.

3. Trudong hop Hoi dong Trong tai ra Quyét dinh dinh chi giai quyét vu tranh chap khi
c6 Quyét dinh ctia Toa 4n cho rang tranh chap khong thudc thim quyén cta Trong tai,
Trung tam hoan tra 20% phi trong tai.

4. Trong moi truong hop, phi trong tai con lai sau khi hoan tra khong dudi 10.000.000
dong.

2.2. Toa &n nhéan dan.

2.2.1. X4c dinh thAm quyén theo vu viéc.

Cian ctr quy dinh Khoan 4 Diéu 26 va Khoan 2 Diéu 30 Luat td tung dan sy 2015
thi nhitng tranh chap vé so hitu tri tué thudc tham quyén giai quyét ctia Toa an bao gom:

- Tranh chap vé quyén so hitu tri tué, chuyén giao cong nghé;

- Tranh chép vé quyén so hitu tri tué, chuyén giao cong nghé giita ca nhén, to chirc
v6i nhau va déu c6 muc dich loi nhuén.

2.2.2. X4c dinh thAim quyén theo cip xét xir.

a. ThAm quyén ciia Toa an cAp huyén

Tranh Chép vé s6 hitu tri tué quy dinh tai Khoan 4 Diéu 26 Bo luat td tung dan su
2015, 14 nhitng tranh chip vé quyén sé hitu tri tué, chuyén giao cong nghé khong c6é muc

dich lo1 nhuan.

Toa 4n nhin dan cip huyén tai tinh Nam DPinh

16



’ LUAT VN . . . . .
( Mol WD D 0772096 999 © fdvnlawfirm@gmail.com ) fdvn.vn | fdvnlawfirm.vn | diendanngheluat.vn

FDVNLAWFIRM Feel free to go with the truth

STT | TEN CO QUAN PIA CHI PIEN THOAI
1 TAND thanh phé S6 04 Lé Hong Phong, phudng 0350.3848454
Nam Pinh Nguyén Du, thanh phé Nam Dinh
2 TAND huyén Thi tran Liéu B¢, huyén Nghia 0350.3870855
Nghia Hung Hung, tinh Nam Dinh
3 TAND huyén | Khu 4B, thi trdan Ngé Pdong, huyén 0350.3895030
Giao Thuy Giao Thuy, tinh Nam Dinh
4 TAND huyén Khu IV thi trdn Yén Dinh, huyén 0350.3877152
Hai Hau Hai Hau, tinh Nam Dinh
5 TAND huyén | Tb 18, thi trin Xuan Trudong, huyén | 0350.3753143
Xuan Truong Xuan Truong, tinh Nam Dinh
6 TAND huyén Thi tran C6 L&, huyén Truc Ninh, 0350.3881012
Truc Ninh tinh Nam Dinh
7 TAND huyén Xa Nam Duong, huyén Nam Tryc, 0350.3913268
Nam Truc tinh Nam Dinh
8 TAND huyén Y | Thi trdn Lam, huyén Y Yén, tinh 0350.3823.008
Yén Nam Dinh
9 TAND huyén Vu | Thi trdn Go6i, huyén Vu Ban, tinh 0350.3820014
Ban Nam Dinh
10 TAND huyén My | KMS8, Qudc 16 21A duong di Nam 0350.3810737
Loc Dinh - Ha Noi

b. Tham quyén ciia Toa dn cdp tinh
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Toda an nhan dan cp tinh c6 thim quyén giai quyét theo thu tuc so thdm tranh chap
vé s& hitu tri tué gilra cd nhan, t6 chirc v6i nhau va déu c¢6 muc dich lgi nhuan theo quy
dinh tai Khoan 2 Piéu 30 B Luat T6 tung Dan su 20154;

Luu y: Toa an nhan dan cip tinh c6 tham quyén giai quyét theo thi tuc so thim
nhirng vu viéc dan sy thudc tham quyén giai quyét ctia Toa an nhan dan cip huyén ma
Tda 4n nhan dan cap tinh ty minh 14y 1én dé giai quyét khi xét thay can thiét hodc theo

dé nghi cua Toa an nhan dan cap huyén.

- Giai quyét theo thu tuc phuc tham nhitng vy viéc ma ban an chua c6 hi¢u lyc phap
luat ctia Toa 4n nhan dan cip huyén bi khang céo, khang nghi theo quy dinh cua B luat

to tung dan sy 2015.

Toa 4n cip tinh tai Nam Dinh

TEN CO QUAN PIA CHI PIEN THOAI
TAND tinh Nam S6 126 Nguyén Ptrc Thuan, phuong 0350.3649899
Pinh Thong Nhat, thanh phé Nam Pinh

2.2.2. X4c dinh thim quyén theo linh tho°.

Tham quyén giai quyét vu an dan su ctia Toa an theo 1anh thd duoc xac dinh nhu

Sau:

- Toa 4n noi bi don cu tra, 1am viée, néu bi don 13 ¢4 nhan hodc noi bi don ¢6 tru
s0, néu bi don 14 co quan, t6 chirc ¢6 tham quyén giai quyét theo thu tuc so thAm nhiing
tranh chép vé dan sy, hon nhan va gia dinh, kinh doanh, thuong mai, lao dong quy dinh
tai cac Diéu 26, 28, 30 va 32 Bo luat T4 tung dan sy 2015;

- Cac duong su c6 quyén tu thoa thuin v6i nhau bang vin ban yéu cau Toa an noi
cu tra, 1am viéc ctia nguyén don, néu nguyén don 1a ¢4 nhan hoidc noi c6 tru s cua

nguyén don, néu nguyén don la co quan, t6 chuc gidi quyét nhitng tranh chap vé dan sy,

4 Khoan 2 DPiéu 30 va diém a khoan 1 Piéu 37 B6 luat T4 tung dan sy nam 2015.

5 Khoan 1 Piéu 39 Bo luat T tung dan su 2015
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hén nhan va gia dinh, kinh doanh, thwong mai, lao dong quy dinh tai cac diéu 26, 28, 30
va 32 B6 luat TH tung dan su 2015;

2.2.3. X4c dinh thAm quyén theo lia chon ciia nguyén don®.

Nguyén don c6 quyén lya chon Toa an giai quyét tranh chap vé so hitu tri tué trong

cac truong hop sau day:

- Néu khong biét noi cu tra, lam viée, tru s& cua bi don thi nguyén don c6 thé yéu
cau Toa an noi bi don cu trl, lam viéc, c6 tru s& cudi cung hoac noi bi don co tai san
giai quyét;

- Néu tranh chap phat sinh tir hoat dong cua chi nhanh t6 chirc thi nguyén don cé

thé yéu cau Toa an noi to chirc c6 tru s hodc noi td churc c6 chi nhanh giai quyét;

- Néu bi don khong c6 noi cu tra, lam viée, tru s& & Viét Nam hodc vy an vé tranh
chap viéc cap dudng thi nguyén don c6 thé yéu cau Toa an noi minh cu tr(, lam viée, co
try s& giai quyét;

- Néu tranh chap vé boi thuong thiét hai ngoai hop dong thi nguyén don c6 thé yéu
cau Toa an noi minh cu tr(, lam viéc, c6 tru s& hoac noi xay ra viéc gay thiét hai giai
quyet;

- Néu tranh chap vé boi thuong thiét hai, trg cap khi cham dut hop dong lao dong,
bao hiém xa hoi, bdo hiém y té, bao hiém that nghiép, quyén va loi ich lién quan dén
viéc lam, tién luong, thu nhap va cac di€u kién lao dong khac doéi voi nguoi lao dong thi

nguyén don l1a nguoi lao dong c6 thé yéu cau Toa dn noi minh cu tra, lam vi¢c giai quyét;

- Néu tranh chap phat sinh tir quan hé hop dong thi nguyén don c6 thé yéu cau Toa
an noi hop dong duoc thyc hién giai quyét;

- Néu céc bi don cu tra, lam viéc, co6 try s& ¢ nhi€u noi khéc nhau thi nguyén don

c6 thé yéu cau Toa an noi mot trong cac bi don cu tru, lam viéc, co tru s¢ gidi quyét;

2.2.4. P6i voi xét xir phiic tham.

6 Picu 40 Bo luat T tung dan su 2015
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Toda an cip phuc thim c6 tham quyén xem xét, danh gia, nhan dinh vé khang co,
khang nghi; cac tinh tiét ctia vu 4n, vu viéc; cin cir 4p dung phap ludt va viée xét xir, giai
quyét ctiia Toa an cp so thdm. Toa an cAp phuc thdm co thdm quyén chip nhin hoic
khong chap nhan khang cao, khang nghi; giit nguyén, huy, sira ban an, quyét dinh so
tham; bao vé ban an, quyét dinh da xét xir, giai quyét dang phap luat; khic phuc nhiing
sai s6t va thuc hién tham quyén khac theo quy dinh cia lut.

Nhiém vu, quyén han cua Toa chuyén trach Toa an nhan dan tinh, thanh phé truc

thudc trung wong:

Phuac thAm vu 4n, vu viéc ma ban an, quyét dinh so thiAm cua Toa 4n nhan dan
huyén, quan, thi xa, thanh phé thudc tinh, thanh phé thudc thanh phé truc thudc trung
uong chua co6 hiéu lyc phap luat bi khang cdo, khang nghi theo quy dinh cua luat.

Nhiém vu, quyén han cua Toa an nhan dan tinh, thanh phé truc thudc trung vong

Phuac thAm vu 4n, vu viéc ma ban an, quyét dinh so thiAm cua Toa an nhan dan
huyén, quan, thi xa, thanh phé thudc tinh, thanh phé thudc thanh phé truc thudc trung
uong chua co6 hiéu lyc phap luat bi khang cdo, khang nghi theo quy dinh cua luat.

Nhiém vu, quyén han cua Toa an nhan dan cép cao

Phac thadm vu 4n, vu viéc ma ban an, quyét dinh so thAm ctia Toa 4n nhan dan tinh,
thanh phé truc thudc trung uvong, Toa 4n nhan dan so tham chuyén biét Hanh chinh, Toa
an nhan dan so thim chuyén biét S& hitu tri tué thudc pham vi thim quyén theo 1anh thd
chua c6 hi¢u luc phap luat bi khang cdo, khang nghi theo quy dinh cua luat.

Vi du: Toa an nhan dan thanh phé Nam Pinh da thu ly, xét xur so thAm tuy nhién
duong sy khong dong y v&i ban an da tuyén thi sé nop don khang cdo va Toa an c6 tham
quyén xét xtr phiic thAm 1a Toa 4n nhan dan tinh Nam Dinh.

Toa 4n nhan dan tinh Nam Dinh da thu ly, xét xtr so tham tuy nhién duong sy khong
dong ¥ v6i ban 4n da tuyén thi s& nop don khing cdo va Toa an c6 tham quyén xét xir

phuc tham la Toa an nhan dan cap cao tai Ha Noi.

3. Chuin bi hd so khéi kién va nop ho so khéi kién
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3.1. Chuan bi hd so ndp trong tai (theo MCAC)’

- Mot bén mudn khoi kién ra Trong tai phai giri Pon khoi kién dén Trung tam.
- Pon khai kién bao gdm cac ndi dung sau:

+ Ngay, thang, nam lam Pon khéi kién;

+ Tén, dia chi cua cac bén;

+ Tom tat ndi dung cua vy tranh chép;

+ Co s6 khoi kién;

+ Tri gia cta vu tranh chap va cac yéu cau khoi kién khac ctia Nguyén don;

+ Tén cua ngudi duge Nguyén don chon 1am Trong tai vién hodc yéu cau Trung
tam chi dinh Trong tai vién theo Quy tac t6 tung Trung tim Trong tai Thuong mai Mién
Trung MCAC;

+ Chit ky ctia nguoi dai dién theo phap luat hodc ciia nguoi dai dién theo Gy quyén
trong truong hgp Nguyén don 1a t6 chirc; chit ky ciia ca nhan hodc cia ngudi dai dién
theo iy quyén trong truong hop Nguyén don 1 c4 nhan.

- Kém theo Pon khoi kién phai ¢6 Thoa thuan trong tai va céc tai liéu khac (ban
chinh hodc ban sao) co6 lién quan.

- Bon khéi kién, Thoa thuan trong tai va céac tai liéu khéac co lién quan phai dugc
guri dit s6 ban (SO ban tuy thude vao sb lwong thanh vién Hoi dong trong tai giai quyét
tranh chép, bi don)

3.2. Chuan bi ho so ndp Toa an c6 thaim quyén
3.2.1 Chii thé ky don khéi kién

Viéc lam don khoi kién cua ca nhan dugc thuce hién nhu sau:

- Ca nhan c6 day du nang luc hanh vi to tung dan sy thi c6 thé ty minh hodc nho
nguoi khac 1am hd don khéi kién vu éan. Tai muc tén, dia chi noi cu tru ctia nguoi khoi
kién trong don phai ghi ho tén, dia chi noi cu tru cuia ca nhan do; ¢ phan cuoi don, cé

nhan d6 phai ky tén hodc diém chi;

7 Bicu 7 Quy tac t6 tung Trung tdm Trong tai Thuong mai Mién Trung MCAC
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- C4 nhén 12 nguoi chua thanh nién, ngwdi mat ning luc hanh vi dan su, ngudi cd
khé khan trong nhan thirc, lam chu hanh vi thi nguoi dai dién hop phép cta ho co thé tu
minh hodc nho ngudi khac 1am ho don khoi kién vu an. Tai muc tén, dia chi noi cu tra
cua nguoi khot kién trong don phai ghi ho tén, dia chi noi cu tri cua nguoi dai dién hop
phap ciia ca nhan d6; & phan cudi don, ngudi dai dién hop phap d6 phai ky tén hoic diém
chi;

- Ca nhan thudc truong hop quy dinh tai diém a va diém b khoan 2 Diéu 189 Bo
luat t6 tung dan su 2015 1a nguoi khong biét chit, nguoi khuyét tat nhin, nguoi khong
thé ty minh lam don khoi kién, nguoi khong thé tu minh ky tén hodc diém chi thi ¢6 thé
nhd nguoi khac 1am hd don khoi kién va phai ¢ ngudi ¢6 da niang luc t6 tung dan sy

lam chung. Nguoi lam chirng phai ky x4dc nhan vao don khaoi kién.

- V& Co quan, to chirc 1a ngudi khoi kién thi nguoi dai dién hop phap cta co quan,
t6 chtrc d6 c6 thé tr minh hodc nhd ngudi khac lam ho don khai kién vu an. Tai muc
tén, dia chi cua nguoi khot kién phai ghi tén, dia chi ciia co quan, to chirc va ho, tén,
chtrc vu ctia ngudi dai dién hop phap cua co quan, t6 chirc d6; ¢ phan cudi don, nguoi
dai dién hop phap cta co quan, to chitc phai ky tén va dong dau cia co quan, to chirc
d6; truong hop to chirc khai kién 12 doanh nghiép thi viéc sir dung con déu theo quy dinh
cua Luat doanh nghiép.

3.2.2 Hinh thire, ndi dung don khéi ki¢n®
Pon khoi kién phai co cac ndi dung chinh sau day: (mau don khdi kién dinh kém
phan phu luc cua bai viét bai)

[1] MAu s6 23-DS (Ban hanh kém theo Nghi quyét s6 01/2017/NQ-HPTP ngay 13
thang 01 nam 2017 ctia Hoi dong Tham phan Toa an nhan dén tdi cao)

- Ngay, thang, nam lam don khai kién;
- Tén Toa an nhan don khoi kién;

- Tén, noi cu tra, lam viéc cua ngudi khoi kién 1a cd nhan hodc tru s¢ cia nguoi

khéi kién 1a co quan, t6 chirc; s6 dién thoai, fax va dia chi thu dién tir (néu co).

8 Didu 189 Luat hon nhan va gia dinh 2014 s 52/2014/QH13
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Truong hop cac bén thoa thuan dia chi dé Toa an lién hé thi ghi 10 dia chi do;

- Tén, noi cu tra, lam viéc cua nguodi c6 quyén va loi ich duge bdo vé 1a cd nhan
hodc tru s cua nguodi c6 quyen va loi ich duoc bao vé 1a co quan, to chirc; s6 dién thoai,

fax va dia chi thu dién tir (néu c6);

- Tén, noi cu trd, lam viéc cua nguoi bi kién 1a ca nhan hoac tru s¢ cuia nguodi bi
kién la co quan, t6 chire; sb dién thoai, fax va dia chi thu dién tir (néu c0). Truong hop
khong rd noi cu tr, lam viéc hoac tru s¢ cia nguoi bi kién thi ghi rd dia chi noi cu tra,
lam viéc hodc noi ¢6 tru s& cudi cung cua nguoi bi kién;

Dia chi “noi cu tra, 1am viée hodc noi ¢o tru s& cudi cung” cua nguoi bi kién, ngudi
c6 quyén loi, nghia vu lién quan quy dinh tai diém d, e khoan 4 Piéu 189 B6 luat té tung
dan sy nam 2015 1a dia chi nguoi bi kién, nguoi c6 quyén loi, nghia vu lién quan da ting
cu tru, lam viéc hoac co tru s& ma nguoi khéi kién biét dugc gén nhat tinh dén thoi diém
khéi kién va duogc co quan, to chtrc ¢6 tham quyén cép, xac nhan hodc co can cu khac

ching minh9.

- Tén, noi cu tra, lam viéc cua nguodi cd quyén 191, nghia vu lién quan la cé nhan
hodc tru s¢ cua nguoi co quyén o1, nghia vu li€én quan 1a co quan, t6 chtic; s6 dién thoai,

fax va dia chi thu dién tir (néu co).

Dia chi “noi cu tra, 1am viée hodc noi ¢o tru s& cudi cung” cia nguoi bi kién, ngudi
c6 quyén loi, nghia vu lién quan quy dinh tai diém d, e khoan 4 Diéu 189 B6 luat té tung
dan sy nam 2015 1a dia chi nguoi bi kién, nguoi c6 quyén 1oi, nghia vu lién quan da ting
cu tru, lam viéc hoac co tru s¢ ma nguoi khéi kién biét dugc gén nhat tinh dén thoi diém
khai kién va duge co quan, to chic ¢ thim quyén cip, xac nhan hodc cé cin cir khac
ching minh.10

Trudng hop khong rd noi cu tri, lam viée hodc try s¢ ctia ngudi c6 quyén loi, nghia
vu lién quan thi ghi 1& dia chi noi cu tra, lam viéc hodc noi ¢6 try s¢ cudi cing cta ngudi

c6 quyén loi, nghia vu lién quan;

9 Khoan 3 Diéu 5 Nghi quyét 01/2024/NQ-HDTP ngay 16 thang 5 nam 2024

10 Khoan 3 Piéu 5 Nghi quyét 01/2024/NQ-HDTP ngay 16 thang 5 nim 2024
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Quyeén, loi ich hop phéap cua ngudi khoi kién bi xdm pham; nhitng van dé cu thé

yéu cau Toa an giai quyet doi vai ngudi bi kién, ngudi co6 quyén lgi, nghia vu lién quan;
- Ho, tén, dia chi cua nguoi lam chung (néu co);

- Danh muc tai li¢u, ching ctr kem theo don khéi kién.

3.3.3 Guri don khoi kién dén Toa énll.

Nguoi khaéi kién gui don khéi kién kém theo tai li€u, chung cr ma minh hién co
dén Toa 4n c6 thim quyén giai quyét vu an bang cic phuong thuc sau day:

- Nop truc tiép tai Toa an;

- Gui dén Toa an theo duong dich vu buu chinh;

- Giri truc tuyén bang hinh thirc dién tir qua Cong thong tin dién tir ctia Toa an (néu
o).

Nguoi khai kién phai truy cap vao Cong thong tin dién tir cua Toa an dién day du
n6i dung don khoi kién, ky dién tr va giri dén Toa 4n

Tai liéu, chimg ctr giri kém theo don khai kién phai dugc giri dén Toa an qua Cong
thong tin dién tur cua Toa an.

Ngay khoi kién 1a ngay duong sy ndp don khéi kién tai Toa an hodc ngay dugce ghi
trén dau cua td chire dich vu buu chinh noi gui.

Truong hop khong xac dinh duoc ngay, thang, nim theo ddu buu chinh noi guri thi
ngay khoi kién 1 ngay duong sy gui don tai to chtre dich vu buu chinh. Puong su phai
chtmng minh ngay minh giri don tai t6 chtrc dich vu buu chinh; truong hop duong sy
khong ching minh duoc thi ngay khoi kién 1a ngay Toa an nhan duge don khoi kién do
t6 chirc dich vu buu chinh chuyén dén.

- Trudong hop nguoi khi kién giri don khai kién bang phuong thire giri trye tuyén
thi ngay khoi kién 1a ngay guri don.

11 Piéu 190 B6 Luat té tung dan sy 2015
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- Truong hop chuyén vu an cho Toa an khac theo quy dinh tai Diéu 41 cua B9 luat
nay thi ngay khoi kién 1a ngay giri don khoi kién dén Toa an di thy 1y nhung khéng dang
tham quyén va dugc xac dinh theo quy dinh tai khoan 2 va khoan 3 Piéu 190 Bo luat td
tung dan sy 2015.

Tai liéu dinh kém thudng kém theo don khoi kién tranh chap vé s¢ hitu tri tué

- Giay ching nhan déng ky nhan hi¢u, bang sang ché, kiéu dang cong nghiép, quyén
tac gia, quyen lién quan, v.v.

- Hop dong chuyén nhuong quyén SHTT (néu co).

- Hop dong li-xang quyén SHTT (néu cd).

- Héa don, ching tir mua ban, tai liéu tiép thi, quang céo.

- Hoso chiing minh san phém/dich vy mang d4u hiéu nhan dién da duoc thi truong
chap nhan.

- Mau san pham, hinh dnh san pham bi cdo budc vi pham.

- Bdo cdo gidm dinh tur cac co quan chuyén mon (Vién Khoa hoc SHTT, Cuc Ban
quyén tac gia,...).

- Tai liéu khao st thi truong (néu c6) vé sy nham lan giira hang that va hang vi
pham.

- Thu canh bao d gui cho bén vi pham trude khi khai kién (néu co).

- Bao cao tai chinh, hop dong kinh doanh bi anh hudng.

- Chung tur lién quan dén ton that doanh thu, loi nhuén.

- Tai li€u so sanh gia tri thi truong trudce va sau khi ¢6 hanh vi vi pham.

- Giay uy quyén (néu nho luat su hodc dai dién phap 1y).

- Gidy to ca nhan/phap nhan cua nguyén don (Gidy ching nhan diang ky doanh
nghi¢p, CCCD cua nguoi dai dién).

4. Thi tuc nhan va xir ly don khéi kién'*

4.1. Nop true tiép:

12 Piéu 191 B6 Luat té tung dan sy 2015 s6 92/2015/QH13 ngay 25 thang 11 nim
2015
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Toa an qua bo phan tiép nhan don phai nhan don kho1i kién do nguoi khoi kién ndp
truc tiép tai Toa an hodc giri qua dich vu buu chinh va phai ghi vao sé nhin don; truong
hop Toa 4n nhan don khoi kién duoc giri bang phuong thirc giri truc tuyén thi Toa 4n in

ra ban giday va phai ghi vao s6 nhan don.

Khi nhan don khéi kién ndp truc tiép, Toa an c6 trach nhiém cap ngay gidy xac
nhan d3 nhan don cho nguoi khoi kién. Péi véi truong hop nhan don qua dich vu buu
chinh thi trong thoi han 02 ngay lam viéc, ké tir ngdy nhan don, Toa 4n phai giri thong
bao nhan don cho ngudi khéi kién. Truong hop nhan don khoi kién bang phuong thirc
gui truc tuyén thi Toa an phai thong bao ngay viéc nhan don cho ngudi khoi kién qua

Cong thong tin dién tir cua Toa an (néu co).
4.2. Nop true tuyén'®

Sau khi nhan don khaoi kién, tai liéu, ching ctr kem theo bé“mg phuong tién dién tir,
Toda an phai in ra ban gidy, ghi vao s6 nhan don va xur 1y don khoi kién theo quy dinh
ctia phap luét té tung.

Toa an giri thong bao da nhan don khai kién, tai liéu, chirng ctr cho ngudi khéi kign
tir Cong thong tin dién tir ciia Toa an dén dia chi thu dién tr di dang ky cta ngudi khoi
kién. No1 dung thong bdo theo quy dinh ctia B luat to tung dan sy, Luat t tung hanh
chinh va hudng din ciia Toa 4n nhan dan tdi cao.

Két qua xtr Iy don khai kién dugce Toa an gui tir Cong théng tin dién tir ciia Toa an
dén dia chi thu dién tir d3 dang ky cua ngudi khoi kién.

Thoi gian giai quyét:

Trong thoi han 03 ngay lam viéc, ké tir ngay nhan dugc don khoi kién, Chénh an
Tda 4n phan cong mot Tham phan xem xét don khai kién.

Trong thdi han 05 ngay lam viéc, ké tir ngdy dugc phan cong, Tham phan phai xem

xét don khai kién va c6 mot trong cac quyét dinh sau day:

- Yéu cau stra doi, bo sung don khoi kién;

13 Piéu 17 Nghi quyét 04/2016/NQ-HPTP ngay 30 thang 12 nam 2016
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- Tién hanh tha tuc thu 1y vu an theo thu tuc thong thuong hoac theo thu tuc rut gon
néu vu 4n c6 du diéu kién dé giai quyét theo thu tuc rat gon quy dinh tai khoan 1 hoac
khoan 5 Piéu 317 cta B luat td tung dan sy 2015;

4.3. Tra lai don khéi kién, hiu qua cia viéc tra lai don khéi kién

Tham phan tra lai don khoi kién trong cac truong hop sau day:

Thir nhat, Nguoi khai kién khong ¢6 quyén khai kién theo quy dinh tai Diéu 186
va Diéu 187 cua BO luét td tung dan sy 2015 hodc khong c6 du nang lyc hanh vi to tung

dan su;
Thir hai, Chua c6 du diéu kién khoi kién theo quy dinh ctia phap luat.

Chua c6 du diéu kién khai kién 1a trudng hop phap ludt ¢ quy dinh vé cac diéu
kién khoi kién nhung nguoi khéi kién da khoi kién dén Toa an khi con thiéu mot trong
cac diéu kién do;

Thir ba, Sy viée da duoc giai quyét bang ban an, quyét dinh da c6 hiéu luc phap
luat cua Toa an hoac quyét dinh da c6 hi¢u lyc ctiia co quan nha nude co thAm quyén, trur
truong hop vu 4n ma Toa an bac don yéu cau ly hon, yéu ciu thay ddi nudi con, thay do6i
murc cip dudng, mirc boi thuong thiét hai, yéu cau thay doi ngudi quan 1y tai san, thay
doi nguoi quan 1y di san, thay doi nguoi giam ho hodc vu an doi tai san, doi tai san cho
thué, cho muon, doi nha, doi quyén st dung déat cho thué, cho muon, cho & nhé ma Toa
an chua chip nhan yéu cau va theo quy dinh cua phap luat duoc quyén khoi kién lai;

Thir tu, Hét thoi han quy dinh tai khoan 2 Diéu 195 ctua Bo luat td tung dan su
2015 ma ngudi khoi kién khong ndp bién lai thu tién tam Gng an phi cho Toa an, trir
truong hop nguoi khoi kién duge mién hodc khong phai nop tién tam tng an phi hoic
c6 trd ngai khach quan, sy ki¢n bat kha khang;

Thir nam, Vu an khong thudc thim quyén giai quyét cua Toa an;

Thir sdu, Nguoi khoi kién khong sira d6i, bo sung don khoi kién theo yéu cau cia
Tham phan quy dinh tai khoan 2 Diéu 193 ciia Bo luat té tung dan sy 2015.

14 Piéu 192 B Luat té tung dan sy 2015
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Truong hop trong don khoi kién, nguoi khoi kién da ghi day du va ding dja chi noi
cu tri cua ngudi bi kién, ngudi co quyén loi, nghia vu lién quan nhung ho khong ¢6 noi
cu tra 6n dinh, thudng xuyén thay ddi noi cu trd, tru sé ma khong thong bao dia chi méi
cho co quan, ngudi c6 tham quyén theo quy dinh cta phap ludt vé cu tra 1am cho nguoi
khoi kién khong biét duoc nham muc dich che gidu dia chi, trén tranh nghia vu d6i vai
nguoi khéi kién thi Tham phan khong tra lai don khéi kién ma xac dinh nguot bi kién,
ngudi c6 quyén loi, nghia vu lién quan cd tinh gidu dia chi va tién hanh thy 1y, giai quyét

theo thu tuc chung.

“Bia chi noi cu tra ctia nguoi bi kién, ngudi co quyén loi, nghia vu lién quan” quy
dinh tai diém e khoan 1 Diéu 192 B6 luat té tung dan sy nim 2015 duoc xac dinh nhu

saulb:

- Néu nguoi bi kién, ngudi co quyén lo1, nghia vy lién quan la cong dan Viét Nam,
nguoi Viét Nam dinh cu ¢ nudc ngoai van con quéc tich Viét Nam tr& vé Viét Nam sinh
song thi noi cu tri cta ho 1a dia chi chd ¢ hop phap ma nguoi bi kién, ngudi 6 quyén
loi, nghia vu lién quan thudng tri hodc tam tra hodc dang sinh sdng theo quy dinh cua

Luat cu tra;

- Néu nguoi bi kién, nguodi ¢6 quyén loi, nghia vu li€én quan 1a ngudi nude ngoai
dang cu trt tai Viét Nam thi noi cu tra ctia hg dugc xac dinh theo quy dinh cua Luat

Nhép canh, xuat canh, qué canh, cu tri cua nguoi nudc ngoai tai Viét Nam;

- Néu nguoi bi kién, ngudi ¢é quyén loi, nghia vu li€n quan 1a nguoi1 nude ngoai,
nguoi Viét Nam dang cu tri & nudce ngoai thi noi cu tra cua ho dugc xac dinh can clt vao
tai liéu, chirng ctr do ngudi khoi kién cung cap hoac theo tai liéu, chirng ctr do co quan

c6 tham quyén cap, xac nhan;

- Néu nguoi bi kién, ngudi co6 quyén loi, nghia vy lién quan la co quan, to chirc co6
quoc tich Vi¢t Nam thi dia chi cua co quan, t6 chirc dugc xac dinh 1a noi co quan, t6
chuc do co tru s¢ chinh hoac chi nhanh theo quyét dinh ciia co quan nha nudc c6 tham

quyén hoic theo quy dinh cta phap luat;

15 Khoan 1 Piéu 5 Nghi quyét 04/2017/NQ-HDTP ngay 05 thang 05 nam 2017
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Trudong hop co quan, t6 chirc ¢6 qudc tich nudc ngoai thi dia chi cia co quan, to
chtrc dugc xac dinh can ctr vao tai li¢u, ching ctt do nguoi khoi kién cung cap hodc theo

tai li¢u, chung ctr do co quan c6 tham quyén cap, xac nhan.

Trudng hop trong don khéi kién, ngudi khoi kién khong ghi day du, cu thé hodc
ghi khong dung tén, dia chi cia ngudi bi kién, ngudi ¢ quyén loi, nghia vu lién quan
ma khong stra chira, bd sung theo yéu cau ctia Tham phan thi Thdm phén tra lai don khoi
kién;

Thu bay, Nguoi khoi kién rat don khoi kién.

Khi tré lai don khoi kién va tai liéu, chung ctr kém theo cho nguo1 khoi kién, Tham
phan phai c6 vian ban néu rd 1y do tra lai don khoi kién, dong thoi giri cho Vién kiém sat
cung cip. Pon khai kién va tai liéu, chirng ¢ ma Tham phan tra lai cho ngudi khai kién
phai dugc sao chup va luu tai Toa 4n dé 1am co so giai quyét khiéu nai, kién nghi khi co

yéu cau.
Puong su ¢6 quyén ndp don khai kién lai trong cac trudng hop sau day:
- Nguo1i khéi kién da co6 du nang lyc hanh vi tb tung dan su;
- Di c6 du diéu kién khoi kién;
- Cac truong hop khac theo quy dinh cua phép luét.

Luu y: Truong hop vu 4n bi dinh chi giai quyét theo hudng dan tai diém c khoan 2
Diéu nay thi theo quy dinh tai diém d khoan 3 Diéu 192 Bd luat to tung dan sy nam
2015, ngudi khoi kién c6 quyén khoi kién lai vu an d6 khi cung cap duoc day da va dung
dia chi noi cu tra, lam viéc hodc noi ¢6 tru s& ciia ngudi bi kién, ngudi c¢6 quyén loi,

nghia vu lién quanl6.

4.4. Yéu ciu sira ddi, bo sung don khéi ki¢n'’

16 Khoan 4 Piéu 6 Nghi quyét 04/2017/NQ-HDTP ngay 05 thang 05 nam 2017

17 Piéu 193 B Luat té tung dan sy 2015
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Truong hop don khoi kién khong c6 du cac ndi dung quy dinh tai khoan 4 Diéu
189 cua B9 luat td tung 2015 thi Thadm phan thong bao bang vin ban néu rd nhitng van
dé can stra doi, bd sung cho ngudi khoi kién dé ho stra d6i, bo sung trong thoi han do
Tham phan 4n dinh nhung khong quéa 01 thang; truong hop dic biét, Tham phan co thé
gia han nhung khéng qua 15 ngay. Vin ban thong bao co thé dugc giao truc tiép, gui
truc tuyén hodc giri cho ngudi khoi kién qua dich vu buu chinh va phai ghi chii vao s6
nhan don dé theo ddi. Thoi han thyc hién viée sira doi, bo sung don khéi kién khong tinh
vao thoi hiéu khoi kién.

Trudng hop ngudi khoi kién di sira doi, bo sung don khai kién theo dung quy dinh
tai khoan 4 Diéu 189 cua Bo luat to tung dan sy 2015 thi Tham phan tiép tuc viéc thu 1y
vu an; néu ho khong stra d6i, bo sung theo yéu cau thi Tham phén tra lai don khoi kién

va tai liéu, chirng ctr kém theo cho nguoi khoi kién.
4.5. An phi trong giai quyét vu 4n tranh chap vé quyén sé hiru tri tué'®

- Nguyén don, bi don c6 yéu cau phan té ddi v6i nguyén don va ngudi co quyén
loi, nghia vu lién quan c6 yéu cau doc lap trong vu an dan sy phai ndp tién tam tng an
phi so thdm, nguoi khang cdo theo thu tuc phuc tham phai ndp tién tam wng an phi phiic
tham, trir truong hop duoc mién hodc khong phai ndp tién tam @ng an phi.

- Nguoi ndp don yéu ciu Toa an giai quyét viéc dan sy phai ndp tién tam tng 16
phi giai quyét viéc dan sy do, trir trudng hop duoc mién hoic khong phai ndp tién tam
ung 1€ phi.

- Mitic 4n phi trong cac vu an tranh chap vé quyén sé hitu tri tué duoc xac dinh dua
trén gia tri tai san tranh chap va tinh chat cua vu an, theo quy dinh tai Nghi quyét so
326/2016/UBTVQH14. Cu thé nhu sau:

- Truong hop tranh chap quyen sO hitu tri tu¢ khong c6 gia ngach (tac la khong
xéac dinh duoc gia tri cu thé bang tién): An phi dan su so tham: 300.000 dong.

- Trudng hop tranh chip cé gia ngach (ttc 1a xac dinh duoc gia tri cu thé bang tién):

18 Piéu 146 Bo luat to tung dan sy 2015

Piéu 11 Nghi quyét 01/2024/NQ-HDTP ngay 16 thang 05 nim 2024
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e  Gia trj tranh chép tir 6.000.000 ddng tré xudng: An phi 1a 300.000 dong.

o Gi4 tri tranh phép trén 6.000.000 dong dén 400.000.000 dong: An phi bang
5% gia tri tai san tranh chap.

. Gid tri tranh chdp trén 400.000.000 dong dén 800.000.000 dong: An phi Ia
20.000.000 dong + 4% cua phan gia tri tai san tranh chap vuot qua 400.000.000 dong.

° Gia tri tranh chap trén 800.000.000 dong dén 2.000.000.000 dong: An phi
14 36.000.000 dong + 3% cuia phan gia tri tai san tranh chap vuot quéa 800.000.000 dong.

. Gia trj tranh chap trén 2.000.000.000 dong dén 4.000.000.000 dong: An
phi 1a 72.000.000 dong + 2% cua phan gia tri tai san tranh chap vuot qua 2.000.000.000
dong.

. Gia tri tranh chap trén 4.000.000.000 ddng: An phi 1a 112.000.000 dong +

0,1% cua phan gia tri tai san tranh chap vuot qua 4.000.000.000 dong.

Ngoai ra, muc tam tng an phi dan su so thim trong vu 4n dan su c6 gia ngach bang
50% mirc an phi dan sy so tham c6 gia ngach ma Toa 4n du tinh theo gia tri tai san c6
tranh chap, nhung téi thiéu khong thiap hon mitc an phi dan sy so tham trong vu an dan
su khong c6 gia ngach.

Thot han ndp tién tam ung an phi dan sy:

- Trong thoi han 07 ngay lam viéc, ké tir ngay nhan dugc thong bdo ctiia Toa an veé
viéc nop tién tam ung an phi dan su so tham, nguyén don, bi don c6 yéu cau phan td d6i
v6i nguyén don, ngudi co quyén loi, nghia vu lién quan c6 yéu cau doc lap phai ndp tién
tam Ung 4n phi va ndp cho Toa an bién lai thu tién tam Gng an phi, trir truong hop ¢ 1y

do chinh déng;

- Trong thoi han 10 ngay, ké tir ngdy nhan dugc thong bao ctia Toa an cip so thim
vé viéc ndp tién tam ung an phi phac tham, ngudi khang cédo phai ndp tién tam Gng 4n
phi va ndp cho Toa 4n cp so tham bién lai ndp tién tam Gng an phi, trir truong hop co

1y do chinh dang.

Thoi han ndp tién tam tng 4n phi tranh chap SHTT:

o Trong thoi han 07 ngay lam viéc ké tu ngay nhan dugc thong bao cua Toa an,
nguyén don, bi don co6 yéu cau phan td, ngudi c6 quyén loi, nghia vu lién quan
c6 yéu cu doc 1ap phai ndp tién va ndp bién lai cho Toa an.

« Trong thoi han 10 ngay ké tur ngay nhén thong bao, nguoi khang cao phai nop
tién va bién lai cho Toa &n cap so tham.
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AN PHI, LE PHI TOA AN19
(Ban hanh kém theo Nghi quyét s6 326/2016/UBTVQH 14 ngay 30 thang 12 nim

2016)
STT Tén an phi Muc thu
1. An phi dan sy so tham
1.1 | Ddi véi tranh chap vé dan sy, hon nhan va gia 300.000 dong

dinh, lao dong khong c6 gid ngach

1.2 | B6i véi tranh chap vé dan sy, hon nhan va gia

dinh c6 gid ngach

a | T 6.000.000 dong tro xudng 300.000 dong
Y r Y Y 14 1 A1 3 o
b | Tu trén 6.000.000 ddng dén 400.000.000 ddng gh/; pgla tri tai san c6 tranh
o 20.000. 000 dong + 4%
c Tu trén 400.000.000 dong dén 800.000.000 cua phan gia tri tai san c6
dong tranh chap vuot qua
400.000.000 dong
‘ , 36.000.000 dong + 3% cua
d Tu trén 800.000.000 dong dén 2.000.000.000 phén gia tri tai san co
dong tranh chap vuot
800.000.000 dong
o 72.000.000 dong + 2% cua
4 | Turtrén 2.000.000.000 dong dén 4.000.000.000 | phan gia tri tai san c6
dong tranh chap vuot
2.000.000.000 ddng
e | T trén 4.000.000.000 ddng 112.000.000 dong + 0,1%

cua phan gia tri tai san

19 Danh myc ban hanh kém theo Nghi quyét s6 326/2016/UBTVQH14 ngay 30 thang
12 nam 2016
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tranh chip vuot ‘
4.000.000.000 dong.

2 | An phi dan sy phiic tham

bo6i voi tranh chap vé dan sy, hon nhan va gia

dinh, lao dong 300.000 dong

5. Lwu y vé giai doan hoa giai tai trung tim déi thoai hoa giai

Hoa giai tai Toa 4n 13 hoat dong hoa giai do Hoa giai vién tién hanh trudc khi Toa
an thu 1y vu viéc dan su, nham hd tro cac bén tham gia hoa giai thoa thuan giai quyét vu
viéc dan sy theo quy dinh cua Luat Hoa giai, ddi thoai tai Toa an 202020.

Nhiing truong hop khong tién hanh hoa giai, ddi thoai tai Toa an21:

- Yéu cau doi bdi thuong do gay thiét hai dén tai san ciia Nha nuée.

- Vu viéc phat sinh tir giao dich dan sy vi pham diéu cam ctia luat hodc trai dao duc

~ A

xa hoi.

- Nguo1i khot kién, nguoi yéu cau, nguoi bi kién, ngudi co quyén lgi, nghia vu lién
quan di duoc moi tham gia hoa giai, d6i thoai hop 1¢ 1an thir hai ma van ving mat khong
vi su kién bat kha khang hodc tro ngai khach quan hodc khong thé tham gia hoa giai, d6i
thoai duoc vi c6 ly do chinh dang.

- Mot bén vo hoidc chong trong tranh chap ly hon 1a ngudi mat ning lyc hanh vi
dan su.

- Mot trong céc bén dé nghi khong tién hanh hoa giai, ddi thoai.

- M6t trong cac bén yéu cau ap dung bién phap khan cap tam thoi theo quy dinh
ctia Bo luat T6 tung dan sy, Luat T tung hanh chinh.

- Truong hop khac theo quy dinh cua phap luat.

20 Khoan 2 Diéu 2 Luat Hoa giai, ddi thoai tai Toa an 2020

21 Piéu 19 Luat Hoa giai, d6i thoai tai Toa 4n 2020
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Do d6, trong trudng hop nguoi khoi kién, ngudi bi kién trong vu an ly hon dé nghi
khong tién hanh hoa giai, d6i thoai thi Toa 4n c6 thAm quyén s& chuyén don 1én Toa an
thu 1y vu viéc va nham tiét kiém thoi gian trong trudng hop khong thdng nhat duge tir
trude gitra 02 bén.

Thoi han hoa giai, ddi thoai tai Toa an22
- Thoi han hoa giai, d6i thoai 1a 20 ngay ké tir ngay Hoa giai vién dugc chi dinh;
dbi v6i vu viéc phitc tap, thoi han nay c6 thé duoc kéo dai nhung khong qua 30 ngay.

- Céc bén co thé thong nhat kéo dai thoi han hoa giai, d6i thoai, nhung khong qua
02 thang.

Piéu kién cong nhan két qua hoa giai thanh, ddi thoai thanh tai Toa 4n23

Két qua hoa giai thanh, ddi thoai thanh dugc cong nhan khi ¢6 du céc dicu kién sau
day:

- Cac bén c6 nang lyc hanh vi dan sy déy du;

- Céc bén 1a ngudi co quyén, nghia vu ddi voi ndi dung thoa thuan, théng nhat;

- Noi dung thoa thudn, thong nhat ctia cic bén 1a hoan toan tu nguyén, khong vi
pham diéu cAm cua luat, khong trai dao duc xa hoi, khong nham trdn tranh nghia vu véi
Nha nudce hodc co quan, to chure, c4 nhan khac;

- Trudng hop cac bén thuan tinh ly hon thi thoa thuin cta cac bén phai c6 day du
ndi dung vé viéc ly hon, vi¢c chia tai san, viéc trong nom, nudi dudng, cham séc, gido
duc con chua thanh nién, con da thanh nién mat nang lyc hanh vi dan sy hodc khong co
kha ning lao dong va khong co tai san dé tu nudi minh trén co sé bao dam quyén loi
chinh dang cta vo, chong, con theo quy dinh cua Luat Hon nhén va gia dinh;

- Trudng hop nodi dung thoa thuan hoa giai, thong nhat ddi thoai ctia cac bén lién

quan dén quyén, nghia vu cta nguoi khac nhung ngudi d6 khong c6 mait tai phién hoa

22 Piéu 20 Luat Hoa giai, d6i thoai tai Toa 4n 2020

23 Piéu 33 Luat Hoa giai, ddi thoai tai Toa an 2020
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giai, d6i thoai thi thoa thuan, thong nhit chi dwgc cong nhan khi c6 ¥ kién dong y bang

van ban cua ho;

- Truong hop céc bén thoa thuan, théng nhat dugc mot phﬁn tranh chép dan su, mot
phan khiéu kién hanh chinh thi chi dugc cong nhan khi ndi dung théa thuan, théng nhat

khong lién quan dén cac phan khac cua tranh chap, khiéu kién do.

Hiéu lyc cua quyét dinh cong nhan két qua hoa giai thanh, ddi thoai thanh tai Toa
an24:

- Quyét dinh cong nhan két qua hoa giai thanh, d6i thoai thanh c6 hiéu lyc phap
luat va khong bi khang cao, khang nghi theo thu tuc phtc tham theo quy dinh cia Bo
luat T tung dan su, Luat T6 tung hanh chinh.

- Quyét dinh cong nhan két qua hoa giai thanh dwoc thi hanh theo quy dinh cua
phap luat vé thi hanh an dén su.

6. Tranh chap vé sé hiru tri tué c6 bat budc phai hoa giai trude khi khéi kién
ra Toa khong? Mt sé truong hop cin lwu y vé hoa giai trwée khi khéi kién tranh
chép s6 hiru tri tué ra Toa an.

Theo quy dinh ctia phap luat Viét Nam, tranh chap vé sé hitu tri tué¢ khong bat budc
phai hoa giai trudce khi khéi kién ra Toa an, trir mot ) truong hop nhét dinh. Tuy nhién,
viéc hoa giai dugc khuyén khich dé cac bén cé thé giai quyét tranh chap mdt cach hiéu
qua, tiét kiém thoi gian va chi phi.

Luft S¢ hitu tri tu¢ khong ¢6 quy dinh yéu cau hoa giai bt budc trude khi khoi
kién ra Toa an. Tuy nhién, tai’ bicu 19‘8, luat nay cho phép chu thé quyén lya chon cac
bi¢n phap gidi quyét tranh chap, bao gom:

+ Thuong luong, hoa giai;

+Yéu cau co quan nha nudc co tham quyén giai quyét;

+Khoi kién ra Toa an hoac Trong tai thuong mai
Diéu nay cho thay hoa giai 1a mot trong nhitng bién phap khuyén khich nhung khong bat
budc.

Mic du tranh chap 80O hiru tri tu¢ noi chung khong bit budc hoa giai trude khi khoi
kién, nhung trong mot sb trudng hop sau day c6 thé can thuc hién hoa giai:

24 Piéu 35 Luat Hoa giai, d6i thoai tai Toa 4n 2020
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o Tranh chip hop dong chuyén giao quyén s hiru tri tué: Néu hop dong co diéu
khoan vé hoa giai trude khi khoi kién, cac bén phai thyc hién dung theo thoa thuan nay
(theo quy dinh tai Piéu 385 Bo luat Dan su 2015).

« Tranh chép lao dong lién quan dén sé hitu tri tué: Theo Diéu 188 Bo lut Lao
dong 2019, mot sd tranh chéip lao dong ca nhan lién quan dén quyén sé hitu tri tué co thé
phai qua hoa gidi vién lao dong trude khi khoi kién.

II. TRINH TU, THU TUC GIAI QUYET TRANH CHAP SO HU'U TRi TUE

A. GIAI QUYET TRANH CHAP THEO TRONG TAI THUONG MAI

Nguyén don np don khai kién, cac tai licu kém theo,
chon Trong tai vién va ndp phi Trong tai

\L Trong vong 10 ngay

MCAC giri thong bdo, hé so khai kién, céc tai liéu
lién quan khac cho Bi don

\I/ Trong vong 30 ngay
Bi don gui cho MCAC ban tu bao vé, chon : > p——
Trong tai vién hodc dé nghj Chu tich Bi dom guri Don ki¢n lai
MCAC chidinh TTV (nu o)

| l

Trong vong 07 ngay

Chu tich MCAC chi dinh Trong tai vién thay cho Bi don (trong trudng
hop Bi don khéng chon hodc khong dé nghi Chu tich MCAC chi dinh
TTV)

\l/ Trong vong 15 ngay

Thanh lip Hi dong Trong tai )
Hai Trong tai vién duoc chon/chi dinh trén sé bau Trong tai
vién thir ba lam Chu tich HDTT

(‘huﬂn bi phién hop gidi quyét tranh chiap
Ho1 dong Trong tai xem xét thoa thudn trong tai, nghién
ctru ho so, tai li¢u, xac minh su viée, chimg cir...

1. NOp don khéi kié€n, cac tai licu kem theo, chon trong tai vién va ngp
phi trong tai.

« Qua trinh t6 tung trong tai bat dau bang viéc nguyén don phai gui don kién dén
trung tam trong tai. Bi don cling c6 quyén ndp don kién lai nguyén don vé nhitng van dé

co lién quan dén vu tranh chap. Don kién lai phai duoc gui cho Trung tam trong tai tai
cung thoi diém ndp ban tu bao v¢. Trong qua trinh to tung cac bén c6 thé bod sung, sua
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ddi don kién. Pon kién phai dap tng day du cac thong tin dwoc quy dinh tai Khoan 2,

Khoan 3 Diéu 30 LTTTM nim 2010. M6t trong nhirng ndi dung quan trong cua don kién
12 nguyén don phai chi ra cu thé thong tin vé ngudi duoc nguyén don lwa chon lam trong
tai vién. Kem theo don kién phai guri theo ban thoa thuan trong tai va ban chinh hoac
béan sao cac tai liéu co lién quan. Thoa thuin trong tai 14 tai liéu quan trong dé trung tim
trong tai xem xét, danh gia tranh chap c6 duoc thu 1y hay khong.

o Truong hop giai quyét tranh chip bang trong tai quy ché, néu cac bén khong co
thoa thuan khac hodc quy tic t6 tung cta trung tim trong tai khong cé quy dinh khéc thi
sau khi vy kién duoc thu 1y, trong thoi han 10 ngay ké tir ngay nhan dugc don khoi ki¢n,
cac tai li¢u kem theo va chirng tir ndp tam ting phi trong tai, Trung tam trong tai phai guri
cho bi don ban sao don khoi kién cua nguyén don, thoa thuan trong tai cac bén da ky
két, ban chinh hodc ban sao cac tai liéu c6 lién quan.

« Thoi diém bat dau t6 tung trong tai duge tinh tir khi bi don nhan dugc don khoi
kién cua nguyén don (truong hop giai quyét bang trong tai vu viéc) hodc tur khi Trung
tam trong tai nhan duoc don khai kién cua nguyén don (trudng hop giai quyét bang trong
tai quy ché).

« Thoi hiéu khoi kién theo t tung trong tai 1 hai ndm ké tir thoi diém quyén va loi
ich hop phéap bi xam pham, tru truong hop luat chuyén nganh c6 quy dinh khac.

2. Gtri ban tu bao vé

Trong thoi han 30 ngdy, néu cc bén khong co thoa thuan khac hodc quy tic td tung
cua Trung tam trong tai khong c6 quy dinh khac thi bi don phai giri cho Trung tdm trong
tai hodac guri cho nguyén don va Trong tai vién ban tu bao vé.

Truong hop nguyén don bi bi don kién lai thi nguyén don phai gui ban tu bao vé
cho Trung tam trong tai hodc bi don va Ho1 dong trong tai.

Ban ty bao vé cta phai dap tng cac thong tin dugce quy dinh tai Khoan 1 Diéu 35
LTTTM nam 2010. Mdt trong cac ndi dung quan trong trong ban tu bao vé cua bi don la
trong trudng hop bi don cho rang khong c6 thoa thuan trong tai, thoa thuin trong tai vo
hi¢u, thdéa thuan trong tai khong thé thuc hién duoc thi phai néu rd trong ban ty bao v¢.
Bi don phai néu tén va dia chi ctia ngudi ma minh chon lam Trong tai vién hoac dé nghi
chi dinh Trong tai vién trong ban ty bao vé.

3. Thanh lap hdi dong trong tai

Viéc thanh 1ap Hoi dong trong tai duoc thuc hién nhu sau:

Truong hop vu tranh chip duoc giai quyét bang trong tai quy ché: Trong thoi han
luat dinh, mdi bén trong tranh chap s& chon mot trong tai vién. Néu hét han luat dinh ma
bi don/ cac bi don khong chon dugc trong tai vién cho minh thi chu tich trung tam trong
tai s€ chi dinh trong tai vién cho bi don/ cac bi don. Hai trong tai vién dugc chon/ dugc
Chu tich trung tam trong tai chi dinh d¢ s€ bau ra mot trong tai vién thir ba lam chu tich
ho1 déng trong tai. Néu hét thoi han luat dinh ma viéc bau chu tich hoi déng trong tai
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khong thuc hién dugc thi Chu tic}} ho1 déng trong tai s€ do Chu tich trung tam trong tai
chi dinh trong thoi han 07 ngay ké tir ngay hét thoi han trén.

Truong hop vu tranh chip dwoc giai quyét bang trong tai vu viéc: Trong tai do
nguyén don lya chon dugc xac dinh ngay trong don khoi kién gui cho bi don. Trong tai
do bi don/ cac bi don lua chon dugc thong nhit x4c dinh va thong bao trong ban tu bao
vé giri cho nguyén don va trong tai vién do nguyén don chon. Hét thoi han luat dinh ma
bi don théng bao/ cac bi don khong thong nhat duge thi mot hodc cac bén ¢ quyén yéu
cau Toa an chi dinh trong tai vién cho bi don/ cac bi don. Hai trong tai vién dugc xac
dinh s& bau ra mot trong tai vién th ba lam chu tich hoi déng trong tai. Truong hop
khong bau dugc chu tich hoi déng trong tai va cac bén khong cé thoa thuan khac thi cac
bén c6 quyén yéu cau Toa 4n ¢ thdm quyén chi dinh cha tich hdi ddng trong tai.

4. Chuin bi giai quyét vu viéc

Sau khi hoi dong trong tai duoc thanh lap, tranh chap gitta cac bén sé& chinh thuc
duoc chuan bi giai quyét. Trong qua trinh nay, Hoi ddng trong tai/trong tai vién duoc lua
chon s¢€ thuc hién cac cong viéc: Nghién ctru hd so, x4¢ minh sy viéc, thu thap chung
ctr, tridu tap ngudi lam chimg, ap dung cac bién phap khan cip tam thoi.

Poi voi mot vu viée tranh chap, ngay khi t6 tung trong tai duoc bat dau bang viéc
nguyén don gui don khoi kién dén Trung tAm trong tai co tham quyén giai quyét, nguyén
don da phai cung cap cac tai liéu, ching ctr dé chirg minh cho yéu cau khoi kién cua
minh. Trong qua trinh t6 tung, cac bén tiép tuc thuc hién hoat dong cung cap tai licu,
chtng ctr dé Hoi dong trong tai xem xét va dua ra cac phan quyét phu hop véi tinh tiét
khach quan cua vu viéc.

Trén co so cac tai liu, chirmg cur duoc cac bén cung cap ciing nhu duoc thu thap
boi chu thé c6 tham quyén theo quy dinh ctia phap luat trong tai thuong mai, Ho1 dong
trong tai/Trong tai vién s& nghién ctru hd so, thyc hién cac hoat dong té tung can thiét
nham giai quyét vu viéc tranh chap gitra cac bén.

5. Hoa giai

Trong td tung trong tai, hoa giai khong phai la thu tuc t tung bat budc. Tuy nhién,
theo y€u cau cua cac bén, Hoi dong trong tai s& tién hanh hoa giai dé cac bén thoa thuan
v6i nhau vé viée giai quyét tranh chap Néu cac bén thoa thuén dugc thi ddy dugc xem
la mdt trong nhirng giai phap tot nhat cho viéc giai quyét tranh chap tai trong tai. Hoi
ddng trong tai s& 1ap bién ban vé viéc hoa giai thanh c6 chir ki ciia cac bén va xac nhéan
clia trong tai vién. Trén co sd clia bién ban hoa giai thanh, Hoi dong trong tai s& ra quyét
dinh cong sy thoa thuan cia cac bén. Quyét dinh nay c6 tinh chung tham va gid tri thi
hanh nhu phan quyét trong tai.

6. To chirc phién hop giii quyét tranh chip va ra phan quyét trong tai

Thoi gian tién hanh, dia diém giai quyét tranh chap do cac bén thoa thuan. Trong
truong hop cac bén khong thoa thudn hoac quy tac to tung cua trung tam trong tai khong
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¢6 quy dinh khac thi chu tich hoi dong trong tai quyét dinh thoi gian, dia diém mé phién
hop gidi quyét tranh chap. Gidy tri¢u tap tham gia phién hop phai dugc gui cac bén
duong su cham nhat 1a 30 ngay trudc ngay mo phién hop.

Cac bén c6 thé truc tiép hodc cir dai dién ctia minh tham du phién hop giai quyét
tranh chdp/yéu cau Hoi ddng trong tai cin ¢t vao hd so dé tién hanh phién hop ma khong
can su tham gia cta cac bén. Nguoi lam chtng, nguoi bao vé quyén va loi ich hop phap
cho céac bén cling dugc tham du phién hop néu dugc cac bén duong sy moi. Truong hop
c0 ly do chinh dang, cac bén duong su duoc quyén yéu cau hoi ddng trong tai hodn phién
hop. Truong hop nguyén don vang mat khong c6 1y do chinh dang ma da duoc gui gidy
triéu tap hop hop 1€ hoac roi khoi phién hop ma khong dugce su dong y ciia hoi dong
trong tai thi coi nhu nguyén don rat don kién. Truong hop bi don vang mat khong co6 1y
do chinh dang hoic da dugc giri gidy triéu tap hop 1¢ hodc rdi phién hop ma khong duge
hoi déng trong tai chap thuan thi phién hop van duoc tién hanh trén co sd cac tai liéu,
ching ctr hién co.

Trinh tu, tha tuc tién hanh phién hop do quy tic tb tung trong tai cua trung tam
trong tai quy dinh (treong hop giai quyét bang trong tai quy ché) hodc do cic bén thoa
thuan (truong hop giai quyét bang trong tai vu viéc).

Tai phién hop ctia Hoi ddng trong tai, cac bén trinh bay ¥ kién ctia minh vé vu viéc
tranh chap. Hoi dong trong tai s& 1am rd van dé trén co so ¥ kién ctia cac bén, tai lidu
chting cir ¢6 trong hd so ciing nhu ¥ kién ctia ngudi 1am chang. P6i voi cac vu viée phire
tap, hoi dcng trong tai co thé to chirc trao ddi trude phién hop. N6i dung cua cudc trao
d6i nay gdm cac nodi dung nhu: thoi gian tham gia cta hdi ddng trong tai, phan chia thoi
gian gitra cac bén, tht tu trinh bay, thoi luong va cach thirc trinh bay, pham vi va thoi
lugng cta tham van chéo truc tiép, tom tat sau phién hop, bién ban va chuan bj céc tai
liéu cho phién hop. Cac ndi dung nay do cac bén théng nhat, truong hop cac bén khong
thdng nhat duoc thi do hoi dong trong tai quyét dinh9.

Két thiic qua trinh giai quyét tranh chap, hoi dong trong tai phai dua ra phan quyct
trong tai. Phan quyét trong tai dugc biéu quyét theo nguyén tac da s6. Néu vy tranh chap
do trong tai vién duy nhat giai quyét thi phan quyet trong tai vién do trong tai vién quyét
dinh. Phan quyét cta trong tai phai dam bao vé ndi dung va hinh thirc theo quy dinh tai
Khoan 1 Diéu 61 LTTTM nam 2010.

Ngoai ra trong qué trinh giai quyét tranh chap, Hoi dong trong tai hodac Chu tich
Trung tdm trong tai con co thé ra cac quyét dinh vé viéc dinh chi giai quyét tranh chap
khi vu viéc tranh chép ¢ céac cin cir theo quy dinh tai Khoan 1 Piéu 59 LTTTM nim
2010.
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B. GIAI QUYET TRANH CHAP TAI TOA AN

I. TRINH TU THU TUC GIAI QUYET THEO THU TUC SO THAM
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Thim phan xem =4t domn khéd kifn

Mgudi khét kién nédp don khén
kién dén Taa an (Bidu 120) TP - Laza cheon, chi dinh Hoa
Héa gial, ddi thoai AT N . 3
. - . giad wign, Théng bac wi
l tal Tod an (Bigu 16 hign Ha i d%ith
C3 thé Tugt Hoa gidi, d6i phuen Hoa gia, do1 thoa
Toa an nhin den khdi kidn = = —* ®iéu 17, 20 Lust héa gidi,
™ ’ " chuyén don thoal tai Tda dn) 5. L. .
d5i thoai tai Tda an)
= 03 ngay
Chuyn lai don cho Toa dn - N = I I 1
bl trong thod ban & ngay Lam wies | Hoa gldi khidng .
e L ] thanh, 451 thoai Tién hanh phién Heofn phién Héa
£ Chanh 4n Tda 4n phin khang thanh hop ghi nhin ket gidi, d5i thoai
b cAng mét thim phén xem qua Hoa gidi. d6i (Didu 29 Luat
= & don khai kifn thoai (Didu 25 vy
E = Haa gidi thanh, Luit Hoa giai, déi on gihi, 41
'% = 05 ngay d8i thoai thanh thoai tai Téa an) thoai tai Tda an)
"B
51=]
b=
B
o

Cuyét dinh
T éu chu sira Tra 1ai don Théng bao nfp tam Chuyén don khi
adi, bd sung Kl kidn tng an phi (451 wdi kign choTéa an
don khai kién (Bidy 192) trirdng hop phai ndp cé thim quyén
Bidu 195 an phiy ®iéu 155 Eidu 1913
Tién hanh thu 4 wu an I
Bidu 195
Haa gidi Lip bidn ban héa gidi thanh, ofng nhin su
1 | thanh théa thudin cia duong s (Didu 212)
G3iri théng bao vi Toa 4n tidn
vigcthuly vuan  ® hinh hda gidi - Tom &
Bidu 196y (Bidu 205 Quyet dinh dua . o HL
w11 an ra xét xir = 01 thang » mc:'ph1en
Héa gidi & MéEu cd I do chink tda so
khdng thanh | (Bidu 2207 ddng thi < 02 thang th&m
h 4

Taa an thuc hign mat sd nhigm vu, quyén han khac
(Bliéu 198, 203)

-

¥ Yéu cdu duong sw giao ndp tai lidu, chirng cie ER - N

v T|én hanh xac minh, thu thap chimng cor Bat 'd’au’thu. b._xc.,AtnrJh\
¥ Ap dung bign phap khan cap tam ther tr xet::u tai _1:{h1en toa
¥ Mt st nhigm vy, guy@n han khac aotham (Bidu 222)

Hinh 1. Thu tuc giai quyét vu 4n dan su cp so thim

1. Thu ly vu 4n?®

25 Piéu 195, khoan 1, khoan 2 Diéu 196 Bo luat t6 tung 2015
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- Sau khi nhan don khoi kién va tai li¢u, chung ctt kém theo, néu xét théy VU an
thudc thim quyén giai quyét ctia Toa an thi ThAm phan phai thong bao ngay cho ngudi
khoi kién biét dé ho dén Toa an 1am thu tuc ndp tién tam Gng 4n phi trong trudng hop

ho phai nop tién tam tng an phi.

- Tham phan du tinh s tién tam Gng an phi, ghi vao gidy béo va giao cho ngudi
khai kién dé ho nodp tién tam Gng an phi. Trong thdi han 07 ngay, ké tir ngay nhan duoc
gidy bao cia Toa an vé viéc nop tién tam tng an phi, ngudi khoi kién phai nop tién tam
mg an phi va ndp cho Toa an bién lai thu tién tam Gng an phi.

- Tham phan thu 1y vu 4n khi nguoi khai kién nop cho Toa an bién lai thu tién tam
ung an phi.

- Truong hop nguoi khai kién dugc mién hodc khong phai ndp tién tam tng an phi
thi ThAm phan phai thu ly vy an khi nhan duoc don khéi kién va tai li¢u, ching ctr kem
theo.

Trong thoi han 03 ngay lam viéc, ké tir ngay thu 1y vu an, Tham phéan phai thong
béo bang vin ban cho nguyén don, bi don, co quan, to chirc, ci nhan c6 quyén loi, nghia
vu lién quan dén viéc giai quyét vu an, cho Vién kiém sat cung cap vé viéc Toa an da
thu 1y vu an.

Truong hop nguyén don c6 don yéu cau Toa an hd tro trong viée giri tai lidu, chimg
cu thi kém theo thong bao vé viéc thu 1y vu &n, Toa an gui cho bi don, nguoi co quyén
loi, nghia vu lién quan ban sao tai liéu, ching ¢t do nguyén don cung cép.

2. Quyén yéu ciu bo sung don kién, rit mét phan, toan by don kién, quyén
phén to, bo sung, rit m¢t phan hoic toan by phan to

2.1. Quyén yéu ciu bo sung don kién, rat mét phan, toan b don kién
- Quyén, nghia vu ciia nguyén don

- Cac quyén, nghia vu ciia duong sy quy dinh tai Piéu 70 cua Bo luat té tung dan
su 2015.

- Thay doi noi dung yéu cau khoi kién; rat mot phén hoac toan by yéu cau khoi

kién.
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- Chap nhan hodc bac bé mot phan hodc toan bd yéu cau phan to ctia bi don, nguoi

co quyen loi, nghia vu lién quan c6 yéu cau doc lap.

Chu thé yéu cau: La nguyén don trong vu an din su. Khoan 2 Biéu 71 Bo Luat tb
tung dan su 2015 vé quyén cua nguyén don: “Thay ddi ndi dung yéu cau khoi kién; rat

mot phan hodc toan bd yéu cau khoi kién”.

Thot diém dua ra yéu cau: Nguyén don cd quyén bo sung, rit mot phan, toan bo

yéu cau khoi kién trong toan bo thoi gian giai quyét vu, ngay ca trong phién toa so tham.

Ho1 dong xét xtr chap nhan viéc thay doéi, bd sung yéu cau cua duong su néu vi¢c
thay doi, b6 sung yéu cau cua ho khong vugt qua pham vi yéu cau khéi kién, yéu cau

phan t6 hodc yéu cau doc lap ban dau.

Truong hop co6 duong sy rat mot phan hodc toan by yéu cau cua minh va viéc rat
yéu cau cua ho la ty nguyén thi Ho1 dong xét xir chap nhan va dinh chi xét xur do1 véi

phan yéu cau hodc toan bd yéu cau duong sy da rut26.

Thay ddi dia vi t6 tung: Trudng hop nguyén don rat toan bd yéu cau khoi kién,
nhung bi don van giit nguyén yéu cau phan té cia minh thi bi don trd thanh nguyén don

va nguyén don tré thanh bi don27.

2.2. Quyén yéu ciu phan td, b6 sung, rit mot phan hoic toan b phan t62

Chu thé yéu cau: La bi don trong vu an dan sy. Khoan 4 biéu 72 B Luat to tung
dan sy 2015 vé quyén cua bi don: “Pua ra yéu cau phan t6 do1 véi nguyén don, néu cod
lién quan dén yéu cau cuia nguyén don hoac dé nghi doi trir véi nghia vu cua nguyén

2

don”.

Thoi diém dua ra yéu cau: Bi don c6 quyén dua ra yéu cau phan to trude thoi diem

m¢& phién hop kiém tra viéc giao ndp, tiép can, cong khai chirng ctr va hoa giai.

26 Diéu 244 B Luit té tung dan sy 2015
27 Khoan 1 Piéu 245 Bo Luat té tung dan sy 2015

28 Piéu 200 Bo Luat té tung dan sy 2015
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bicu kién dé duoc coi la yéu cau phan to6: Yéu cau cua bi don chi dugc coi 1a yéu

cau phan t6 khi dap ung duoc mot trong cac dic¢u kién sau:

- Yé&u cau phan t6 dé bu trir nghia vu vo1 yéu cau cua nguyén don, nguoi cd quyén

lg1, nghia vu lién quan c6 yéu cau doc lap;

- Yéu cau phan t6 dugc chap nhan dan dén loai trur viéc chap nhan mdt phan hodc
toan bd y€u cau cua nguyén don, nguoi c6 quyen loi, nghia vu lién quan c6 yéu cau doc
lap;

- Gifra yéu cau phan t6 va yéu cau cua nguyén don, ngudi cd quyeén l¢i, nghia vu
lién quan c6 yéu cau doc 1ap c6 su lién quan véi nhau va néu dugc giai quyét trong cung

mot vu an thi lam cho viéc gidi quyét vu an dugc chinh xac va nhanh hon.

3. Thu tuc cong khai chirng cir va hoa giai

3.1. Trinh ty phién hop kiém tra viéc giao ndp, tiép can, cong khai chimg cir va
hoa giai

a. Trinh ty phién hop kiém tra viéc giao ndp, tiép cin, cong khai chirng cir:

Trudce khi tién hanh phién hop, Thu ky Toa an bdo cdo Tham phéan vé€ su c6 mat,
vang mat cua nhitng nguoi tham gia phién hop da duoc Toa an thong bdo. Tham phan
chu tri phién hop kiém tra lai sy ¢c6 mat va can cudc cia nhitng nguoi tham gia, pho bién
cho cac duong su v€ quyén va nghia vu cua ho theo quy dinh cua Bo luat nay.

Khi kiém tra viéc giao ndp, ti€p can, cong khai ching ctr, Tham phan cong bo tai
liéu, chuing ctr c6 trong ho so vu an, hoi duong su v€ nhitng van dé sau day:

- Yé&u cau va pham vi khéi kién, vi¢c stra doi, b sung, thay doi, rut yéu cau khoi
ki€n, yéu cau phan t0, yéu cau doc 1ap; nhirng van dé da thong nhat, nhirng van dé chua
thong nhat yéu cau Toa an giai quyét;

- Tai liéu, ching cu da giao ndp cho Toa an va viéc gui tai liéu, ching ctr cho
duong su khéc;

- B6 sung tai li¢u, chung ctr; yéu cau Toa an thu thap tai liéu, chung cu; yéu cau
Toa an tricu tap duong sy khac, ngudi [am ching va nguoi tham gia to tung khac tai

phién toa;
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- Nhitng van dé khac ma dwong sy thiy can thiét.

Sau khi cac duong sy d3 trinh bay xong, Tham phan xem xét cac y kién, giai quyét
cac yéu clu cla duong su quy dinh tai khoan 2 Piéu 210 B luét td tung dan su 2015.
Truong hop ngudi duge Toa an triéu tdp ving mit thi Toa 4n thong bao két qua phién

hop cho ho.
b. Thi tuc tién hanh hoa giai dwoc thwe hién nhu sau:

- Tham phan pho bién cho cac duong sy vé cac quy dinh ctia phap luat ¢6 lién quan
dén viéc giai quyét vu an dé cac duong su lién hé dén quyén, nghia vu cia minh, phan
tich hau qua phap Iy ciia viéc hoa giai thanh dé ho ty nguyén thoa thuan voi nhau vé viée
giai quyét vy an;

- Nguyén don, ngudi bao vé quyén va loi ich hop phap cta ho trinh bay nodi dung
tranh chép, b6 sung yéu cau khoi kién; nhiing can cu dé bao vé yéu cau khoi kién va dé

xuat quan diém vé nhirng van dé€ can hoa giai, hudng gidi quyét vu an (néu co);

- Bi don, nguoi bdo vé quyén va loi ich hop phép cua ho trinh bay ¥ kién ctia minh
doi1 véi yéu cau cua nguyén don, yéu cau phan to6 (néu co); nhitng can ctr d€ phan doi
yéu cau cua nguyén don; nhitng can ctr dé bdo v€ yéu cau phan t6 cia minh va dé xuat

quan di€ém vé nhitng van dé can hoa giai, hudng giai quyét vu an (néu co);

- Ngudi c6 quyén loi, nghia vu lién quan, ngudi bao vé quyén va loi ich hop phap
cta ho trinh bay y kién cua minh dbi v6i yéu ciu ciia nguyén don, bi don; trinh bay yéu
cau doc 1ap cua minh (néu c6); nhitng cin cir dé phan d6i yéu cau cia nguyén don, bi
don; nhitng cin ctr dé bao vé yéu cau doc lap ciia minh va dé xuit quan diém vé nhiing
van dé can hoa giai, hudng giai quyét vu an (néu co);

- Ngudi khac tham gia phién hop hoa giai (néu c6) phat biéu y kién;

- Sau khi cac dwong sy, nguoi bao vé quyén va loi ich hop phap ciia ho trinh bay
hét y kién ctia minh, Tham phan xac dinh nhiing van dé cac duong su da thong nhat,
chua thong nhat va yéu cau cac dwong su trinh by bd sung vé nhirng ndi dung chua rd,

chua thdng nhat;

- Tham phan két luan vé nhiing van dé& cdc duong sy da thong nhat, chua thong
nhat.
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Nhirng vu 4n dan sy khong dugce hoa giai29
- Yéu cau doi bdi thuong vi Iy do gay thiét hai dén tai san cua Nha nuée.

- Nhitng vu &n phat sinh tir giao dich dan su vi pham diéu cAm cua lut hodc trai

dao dac xa hoi.
Nhitng vu 4n dan sy khong tién hanh hoa giai duoc30

- Bi don, nguoi co quyén lo1, nghia vu lién quan da dugc Toa an triéu tap hop 1€

1an tht hai ma van c6 tinh ving mit.

- Puong sy khong thé tham gia hoa giai dugc vi ¢6 1y do chinh dang.

- Puong su 1a vo hodc chdng trong vu an ly hon 1a ngudi mat ning lyc hanh vi dan
su.

- Mot trong cac duong su dé nghi khong tién hanh hoa giai.

Hoa giai thanh:

Truong hop cac duong sy thoa thuan duoc véi nhau vé van dé phai giai quyét trong
vu an dan sy thi Toa an 14p bién ban hoa giai thanh. Bién ban nay dugc giri ngay cho céc
duong su tham gia hoa giai3l.

Ra quyét dinh cong nhéan su thda thuan cia cac duong syu:32

Hét thoi han 07 ngay, ké tir ngay lap bién ban hoa giai thanh ma khong c6 duong
su nao thay ddi y kién vé su thoa thuan d6 thi Thadm phan chu tri phién hoa giai hodc
mot Thim phan dugc Chanh an Toa 4n phan cong phai ra quyét dinh cong nhén su thoa

thuan cua cac duong suy.

29 Piéu 206 Bo Luat tb tung dan su 2015
30 Piéu 207 Bo Luat tb tung dan su 2015
31 khoan 5 Piéu 211 Bo Luat t6 tung dan sy 2015

32 Piéu 212 Bo Luat tb tung dan su 2015
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Trong thoi han 05 ngay lam viéc, ké tir ngay ra quyét dinh cong nhan su thoa thuin
cta cac duong sy, Toa an phai gui quyét dinh d6 cho cac duong su va Vién kiém sat

cung cap.

Tham phén chi ra quyét dinh cong nhan su thoa thuan cua cac duong su néu cac

duong su thoa thuan dugc véi nhau vé viéc gidi quyét toan bd vy an.

Trong trudng hop quy dinh tai khoan 4 Diéu 210 cua Bo luat t6 tung dan sy
2015 ma cac duong su c6 mat thoa thuan duge vai nhau vé viée giai quyét vu an thi thoéa
thuan d6 chi co gia tri d6i voi nhitng ngudi ¢6 mat va duoc Tham phan ra quyét dinh
cong nhan néu khong anh huéng dén quyén, nghia vu cua duong sy ving mat. Truong
hop thoa thuan cua ho c6 anh huong dén quyén, nghia vu ctia duwong sy vang mat thi
thoa thuan nay chi cd gia tri va dugc Tham phan ra quyét dinh cong nhan néu duogc

duong su ving mait tai phién hoa giai dong y bang van ban.
4. Cac thi tuc t6 tung khac c6 kha ning phat sinh:

Céc thii tyc t6 tung khac c6 kha niang phat sinh trong qué trinh giai quyét tranh chap
s& hiru tri tu€ tai Toa an, ngoai thu tuc khdi kién va xét xir chinh thuc. Nhitng thu tuc
nay déng vai tro quan trong trong viéc bao vé quyén loi ctia cic bén va dam bao tinh

hiéu qua cia qua trinh giai quyét tranh chap.

4.1. Thia tuc yéu cau 4p dung bién phap khan cap tam thoi

Theo Piéu 206 Luat S¢ hitu tri tué 2005 (stra doi, bo sung 2022) va Diéu 111 Bo luat
T tung Déan su 2015 (BLTTDS), trong qua trinh giai quyét tranh chap, dwong sy co
quyén yéu cau Toa an ap dung bién phap khan cap tam thoi nham:

« Ngin chin hanh vi xdm pham quyén sé hiru tri tué, chang han nhu yéu cau tam
ngung san xuat, kinh doanh hang hoéa vi pham.

e Bdo dam vi¢c thi hanh an, nhu phong tda tai khoan hodc tam giir tai san lién
quan dén tranh chap.

« Bao vé chimg ctr, tranh tinh trang tau tan, tiéu hiy hodc lam gia ching ci.
4.2. Tha tuc thu thap, thAm dinh va giam dinh chieng ci
Tranh chép s hiru tri tué thudng doi hoi chirg ctr chuyén mon, nhu:
« Xac dinh tinh hop phap cua quyén sé hitu tri tué (bang sang ché, nhan hiéu, ban
quyeén,...).
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e Danh gid muc d vi pham va thiét hai.
o Phan tich, d6i ching san phém hoac dich vu bi cho 14 xam pham.
Theo Diéu 97 va 102 BLTTDS, duong su ¢ thé yéu cau Toa an:
o Trung cau giam dinh tr co quan chuyén mén (Cuc S¢ hiru tri tug, Vién Khoa
hoc S¢& hitu tri tug,...) hoac t6 chuc giam dinh doc lap.

e Yéu cau Toa an thu thap ching ct néu gip kho khan trong viée tiép can tai liéu,
san pham vi pham.

4.3. Thii tuc y&u cau dinh chi hoic tam dinh chi vu an
Trong mot s6 truong hop, viée giai quyét tranh chap so hitu tri tué can tam dinh chi dé
cho két qua tr co quan quan ly nha nude hodc do mét s6 1y do khach quan khac.
Cin ctr theo Didu 214 va 215 BLTTDS, vu 4n c¢6 thé bi tam dinh chi khi:
« Can cho két qua giam dinh tr co quan chuyén mén.

« Céin x4c minh quyén s& hitu tri tué tai Cuc S& hitu tri tué hodc T6 chirc S& hitu
tri tu¢ theé gioi (WIPO).

« Mot bén mét niang luc hanh vi t6 tung hoic gip khé khin phap 1y khac.

Va cac trudng hop phat sinh khac tuy thudc vao tinh chét vu tranh chap.
5. Thoi han chuin bi xét xir

Thoi han chuan bi xét xtr cac loai vu an, trir cac vu an dugc xét xir theo thu tuc rut

gon hodc vu an co6 y€u to nudc ngoai, duoc quy dinh nhu sau:

- Pbi v6i cac vu an quy dinh tai Diéu 26 va Diéu 28 cua B luat td tung dan su
2015 thi thoi han 13 04 thang, ké tir ngay thu 1y vu an;

- Ddi v6i cac vu an quy dinh tai Diéu 30 va Diéu 32 cua B luat td tung dan sy
2015 thi thoi han 13 02 thang, ké tir ngay thu 1y vu an.

Dbi v6i vu an c6 tinh chat phirc tap hodc do su kién bat kha khang, tré ngai khach
quan thi Chanh 4n Toa 4n c6 thé quyét dinh gia han thoi han chuan bj xét xir nhung
khong qua 02 thang dbi voi vu an thude trudng hop quy dinh tai diém a khoan 1 Diéu
203 B6 luat t6 tung dan sy 2015 va khong qua 01 thang ddi voi vu an thude trudng hop
quy dinh tai diém b khoan 1 Biéu 203 B6 luat t6 tung dan su 2015.
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Truong hop c6 quyét dinh tam dinh chi viéc giai quyét vu 4n thi thoi han chuan bi
xét xir duge tinh lai ké tir ngdy quyét dinh tiép tuc giai quyét vu an cua Toa 4n c6 hiéu

luc phép luat.

6. Trinh tu t6 chirc phién toa so' thim:

Chuén bi khai

ién toa Khai hié
mac phién toa a1 mac phien

(Picu 237) toa (Picu 239)
Binh chi giai Tam dinh chi Hoi, xem xét viéc thay Cong nhan su thoa
quyét vu an giai quyct vu an | | doi, bo sung, rut yéu cau | | thuan cua duong su
| | | Tiép tuc
phién toa
51:; i‘lz‘;fs‘i Tranh luin Hoi (Didu 249 —
(Ditu 262) (Diéu ZﬁO —261) Bleu%258)
[ C6 thé tré lai hoi va tranh ludn
!
Nghi an Tuyén an
(bieu 260 —261) (bicu 267)

Phan 1: Chuan bi khai mac phién t6a33

Trude khi khai mac phién toa, Thu ky phién toa phai tién hanh cac cong viéc sau

- Phé bién noi quy phién toa.

- Kiém tra, x4c dinh su c6 mit, ving mit cua nhitng ngudi tham gia phién toa theo
gidy triéu tap, gidy bao cua Toa an; néu c6 ngudi vang mat thi phai lam rd 1y do.

- On dinh trat tu trong phong xir 4n.

- Yéu cau moi ngudi trong phong xir an dimg day khi Hoi dong xét xir vao phong

XU an.

33 Piéu 237 Bo Luat t6 tung dan su 2015
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Luu v khi di ti Toa ciAn mang theo:

- Can cudc cong dan;

- Gidy triéu tip, Quyét dinh dua vu 4n ra xét xtr, Thong bao cua Toa an dung ngay

- Céc ho so can thiét trong vu an.
Phan 2: Khai mac phién toa34
Chu toa phién toa khai mac phién toa va doc quyét dinh dua vu an ra xét xu.

- Thu ky phién toa bao cdo Ho1 déng xét X\t vé& sy c6 mit, Véng madt ciia nhirng
nguoi tham gia phién toa theo gidy triéu tap, gidy bdo ciia Toa an va 1y do ving mat.

- Chu toa phién toa kiém tra lai sy c6 mit ctia nhitng nguoi tham gia phién toa theo
gidy triéu tap, gidy bao ctia Toa an va kiém tra cin cude cia duong su, ngudi tham gia
t6 tung khac.

- Chu toa phién toa pho bién quyén, nghia vu cta dwong sy va cta ngudi tham gia
t6 tung khac.

- Chu toa phién toa gidi thiéu ho, tén nhitng ngudi tién hanh té tung, nguoi giam
dinh, nguoi phién dich.

- Chu toa phién toa hoi nhitng ngudi ¢ quyén yéu cau thay doi ngudi tién hanh té
tung, nguoi giam dinh, ngudi phién dich xem ho ¢6 yéu cau thay doi ai khong.

- Yéu cau ngudi lam ching cam két khai bao dung sy that, néu khai khong dung
phai chiu trach nhiém trudc phap luat, tror truong hop ngudi lam ching 1a nguoi chua
thanh nién.

- Yéu cau ngudi giam dinh, nguoi phién dich cam két cung cap két qua gidm dinh
chinh xac, phién dich dung noi dung can phién dich.

Luu y: Néu duong sy vang mit tai phién dau tién thi giai quyét nhu thé nao?

Tda an triéu tap hop 1é lan thir nhat, dwong sy hodc ngudi dai dién cta ho, ngudi

bao v¢é quyén va loi ich hgp phap ctia duwong su phai c6 mat tai phién toa; néu cé nguoi

34 Piéu 239 Bo Luat tb tung dan su 2015
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vang mat thi Hoi dong xét xir phai hodn phién toa, trir trudng hop ngudi dé cé don dé

nghi xét xr vang mat.

Toa an phai thong bdo cho duong su, ngudi dai dién, ngudi bao vé quyén va lgi ich

hop phap cua duong su vé viéc hoan phién toa35.
Phan 3: Tranh tung tai phién toa
Thir ty va nguyén tac hoi tai phién toa36

Sau khi nghe xong 10i trinh bay ctia duong su, ngudi bao vé quyén va loi ich hop
phap cua duong su theo quy dinh tai Diéu 248 cua BO luét td tung dan su 2015, theo sy

diéu hanh cta chu toa phién toa, tht ty hdi cua tung nguoi dugc thyc hién nhu sau:

Thir nhat, Nguyén don, nguoi bao vé quyén va loi ich hop phap cia nguyén don
hoi trudc, tiép dén bi don, ngudi bao vé quyén va loi ich hop phap cua bi don, sau d6 1a
nguoi ¢6 quyén loi, nghia vu lién quan, ngudi bao vé quyén va loi ich hop phép cua

nguoi ¢6 quyén loi, nghia vu lién quan;
Thir hai, Nhitng ngudi tham gia t6 tung khac;
Thir ba, Chu toa phién toa, Hoi thim nhan dan;
Thir tu, Kiém sat vién tham gia phién toa.

Viéc dit cau hoi phai rd rang, nghiém tac, khong trung 14p, khong loi dung viéc hoi

va tra 1oi dé xam pham danh du, nhan pham cta nhiing ngudi tham gia t6 tung.
Hoi nguyén don37
Truong hop c6 nhidu nguyén don thi phai hoi riéng tirng nguyén don.

Chi hoéi nguyén don vé nhitng van dé ma ngudi bao vé quyén va loi ich hop phap

ctia nguyén don, nguyén don trinh bay chua rd, c6 mau thuan véi nhau hodc mau thuan

35 khoan 1, Diéu 227 Bo Luat tb tung din su 2015
36 Picu 249 Bo Luat t6 tung dan su 2015

37 Piéu 250 Bo Luat t6 tung dan su 2015
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v6i 101 khai cua ho trude d6, mau thudn voi 101 trinh bay cta bi don, ngudi c6 quyén 1o,
nghia vy lién quan va nguoi bao vé quyén va loi ich hop phap cta nhitng ngudi nay.

Nguyén don c6 thé tw minh tra 101 hodc ngudi bao vé quyén va loi ich hop phap
ctia nguyén don tra 101 thay cho nguyén don va sau d6 nguyén don tra 161 bd sung.

Hoi bi don38

Truong hop cé nhiéu bi don thi phai hoi riéng timg bi don.

Chi hoi bi don vé nhirng van dé ma nguoi bao vé quyén va loi ich hop phap cua bi
don, bi don trinh bay chua rd, c6 mau thuan véi nhau hoic mau thuan véi 1o khai cia
ho trudc d6, mau thuin voi yéu cau, 101 trinh bay cua nguyén don, ngudi co quyén loi,
nghia vy lién quan va nguoi bao vé quyén va loi ich hop phap cta nhitng ngudi nay.

Bi don c6 thé ty minh tra 101 hodc nguoi bao vé quyén va lot ich hop phép cua bi
don tra 101 thay cho bi don va sau d6 bi don tra 101 b6 sung.

Hoi ngudi co quyén loi, nghia vu lién quan39

Trudng hop c6 nhiéu ngudi ¢ quyén loi, nghia vu lién quan thi phai hoi riéng ting
nguoi mot.

Chi hoi nguoi co quyén loi, nghia vu lién quan vé nhitng vin dé ma ho, nguoi bao
vé quyén va loi ich hop phap cua ho trinh bay chua 18, c6 mau thun véi nhau hodc méiu
thun vé6i 161 khai ctia ho trudc d6, mau thudn voi yéu ciu, dé nghi, 10i trinh bay cua
nguyén don, bi don, ngudi bao vé quyén va loi ich hop phap ctia nhitng ngudi nay.

Ngudi ¢ quyén loi, nghia vu lién quan c6 thé ty minh tra 15i hodc nguoi bao vé
quyén va loi ich hop phép cta ho tra 15i thay cho ho va sau d6 ho tra 101 bo sung.

Tranh luan

Trinh ty phat biéu khi tranh luan 40

38 Piéu 251 Bo Luat tb tung dan su 2015
39 Piéu 252 Bo Luat t6 tung dan su 2015

40 Piéu 260 Bo Luat tb tung dan su 2015
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Sau khi két thuc viéc hoi, Hoi dong xét xir chuyén sang phan tranh luén tai phién

toa. Trinh ty phat biéu khi tranh luan duogc thuc hién nhu sau:

- Nguoi bao vé quyén va loi ich hop phap cua nguyén don trinh bay. Nguyén don
c6 quyén bo sung y kién. Trudong hop co quan, to chtrc khai kién thi dai dién co quan, to
chtic trinh bay ¥ kién. Ngudi c6 quyén va loi ich hop phap duoc bao vé cd quyén bd
sung ¥ kién;

- Nguoi bao vé quyén va loi ich hop phéap ctia bi don tranh luan, ddi dap. Bi don
c6 quyén bo sung ¥ kién;

- Nguoi bao vé quyén va loi ich hop phap cia ngudi c¢6 quyén loi, nghia vu lién
quan trinh bay. Nguoi ¢ quyén loi, nghia vy lién quan c6 quyén bb sung y kién;

- Cac duong sy doi dap theo su diéu khién cua chu toa phién toa;

- Khi xét thiy can thiét, Hoi dong xét xtr c6 thé yéu cau cac dwong su tranh luan
bd sung vé nhitng van dé cu thé dé 1am cin ctr giai quyét vu an.

Trudng hop nguyén don, bi don, ngudi co quyén loi, nghia vu lién quan khong c6
nguoi bao vé quyén va loi ich hop phap thi ho ty minh trinh bay khi tranh luan.

Truong hop ving mit mot trong cac dwong su va ngudi tham gia t6 tung khac thi
chu toa phién toa phai cong bd 16i khai ctia ho dé trén co s d6 cac duong su c6 mit tai
phién toa tranh luan va dbi dap

Phét biéu khi tranh luan va déi dap41l

Khi phat biéu vé danh gia chimg ctr, dé xuit quan diém cta minh vé viéc giai quyét
vu an, nguoi tham gia tranh ludn phai can ctr vao tai liéu, chung cur da thu thap dugc va
da dugc xem xét, kiém tra tai phién toa ciing nhu két qua viéc hoi tai phién toa. Nguoi

tham gia tranh luan c6 quyén dép lai y kién cua nguoi khac.

Phat biéu cua Kiém sat vién4?2

41 Piéu 261 Bo Luat t6 tung dan su 2015

42 Piéu 262 Bo Luat tb tung dan su 2015
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Sau khi nhirng ngudi tham gia té tung phat biéu tranh luan va déi dap xong, Kiém
sat vién phat biéu y kién vé viéc tuan theo phap luét td tung ciia Tham phan, Hoi dong
xét xtr, Thu ky phién toa va cua ngudi tham gia té tung trong qua trinh giai quyét vu an
ké tir khi thu 1y cho dén trudc thoi diém Hoi dong xét xtr nghi an va phét biéu ¥ kién vé
viéc giai quyét vu an.

Ngay sau khi két thuc phién toa, Kiém sat vién phai giri van ban phat biéu ¥ kién
cho Toa én dé luu vao hd so vu 4n.

Trd lai viéc hoi va tranh luan43

Qua tranh luan, néu xét théy c6 tinh tiét cia vu an chua dugc xem xét, viéc xem
xét chua duge day dii hodc can xem xét thém ching cr thi Hoi dong xét xtr quyét dinh
trd lai viéce hoi va tranh luan.

Tam ngung phién toa (truong hop nao, thoi gian tam ngung, ...)44

Trong qua trinh xét xtr, Hoi dong xét xir ¢6 quyén quyét dinh tam ngirng phién toa
khi c6 mot trong cac can cu sau day:

- Do tinh trang strc khée hodc do su kién bat kha khéang, tré ngai khach quan khéc
ma ngudi tién hanh t6 tung khong thé tiép tuc tién hanh phién toa, trir truong hop thay
thé duogc nguoi tién hanh tb tung;

- Do tinh trang strc khoe hodc do su kién bat kha khang, trd ngai khach quan khac
ma ngudi tham gia t6 tung khong thé tiép tuc tham gia phién toa, trir truong hop ngudi
tham gia t6 tung c6 yéu cdu xét x{r ving mit;

- Cén phai xac minh, thu thap bo sung tai li€u, ching cr ma néu khong thuc hién
thi khong thé giai quyét dugc vu an va khong thé thyuc hién dugc ngay tai phién toa;

- Cho két qua giam dinh bo sung, giam dinh lai;

- Céac duong sy thong nhat dé nghi Toa an tam ngimg phién toa dé ho ty hoa giai;

43 Piéu 263 Bo Luat t6 tung dan su 2015

44 Piéu 259 Bo Luat tb tung dan su 2015
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- Can phai bao cdo Chéanh an Toa an dé dé nghi stra d61, bé sung hoac bai bo van

ban quy pham phap lut theo quy dinh tai Diéu 221 cua B luit té tung dan sy 2015.

Viéc tam ngung phién toa phai duoc ghi vao bién ban phién toa. Thoi han tam
ngirng phién toa 1a khong qua 01 thang, ké tir ngay Hoi dong xét xir quyét dinh tam
nging phién toa. Hét thoi han nay, néu 1y do dé ngimg phién toa khong con thi Hoi dong
xét xir tiép tuc tién hanh phién toa; néu Iy do dé ngimg phién toa chua dugc khic phuc
thi Hoi ddng xét xtr ra quyét dinh tam dinh chi giai quyét vu an dan sy. Hoi dong xét xir
phai thong bao bang vin ban cho nhitng ngudi tham gia td tung va Vién kiém sat cung
cap veé thoi gian tiép tuc phién toa.

Phén 4: Nghi 4n va tuyén an

Nghi an

Sau khi két thic phan tranh luan, Hoi dong xét xir vao phong nghi an dé nghi an.

Chi ¢6 cac thanh vién Hoi dong xét xir méi co quyén nghi an. Khi nghi an, céc
thanh vién Ho1 déng x&t xur phai can cu vao tai liéu, chiing ctr da dugc xem xé€t tai phién
toa, két qua tranh tung tai phién toa, cac quy dinh cta phap luat, néu vu an thudc trudng
hop quy dinh tai khoan 2 Diéu 4 cua B luat td tung dan sy 2015 thi con phai can clt vao
tap quan, twong tu phap luit, nhitng nguyén tic co ban cta phap luit dan sy, an 18 hodc
1& cong bang, dé giai quyét tat ca cac van dé ciia vu an bang cach biéu quyét theo da sb
vé timg van dé. Hoi tham nhéan dan biéu quyét trude, Tham phan chu toa phién toa biéu
quyét sau cuing. Nguoi c6 ¥ kién thiéu sé c6 quyén trinh bay ¥ kién cua minh bang vin
ban va duge dua vao ho so vu an.

Khi nghi 4n phai c6 bién ban ghi lai cac y kién di thao luan va quyét dinh ctia Hoi
dong xét xir. Bién ban nghi 4n phai dugc cac thanh vién Hoi dong xét xir ky tén tai phong
nghi an trudce khi tuyén an.

Trudng hop vu an c6 nhiéu tinh tiét phirc tap, viéc nghi an doi hoi phai c6 thoi gian
dai thi Hoi dong xét xir ¢ thé quyét dinh thoi gian nghi an nhung khong qua 05 ngay
lam viéc, ké tir khi két thiic tranh luan tai phién toa.

Hoi dong xét xir phai thong bao cho nhirng ngudi c6 mait tai phién toa va nguoi
tham gia t6 tung vang mat tai phién toa vé gio, ngay va dia diém tuyén an. Trudong hop

Hoi dong xét xtr da thuc hién vi¢c thong bao ma c6 ngudi tham gia to tung vang mét vao
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ngay, gio va dia diém tuyén an thi Hoi déng xét xtr van tién hanh viée tuyén an theo quy
dinh tai Piéu 267 cua Bo luat to tung dan sy 2015.

Tuyén an45

Hoi déng x€t xur tuyén doc ban an vdi su c6 mat cua cac duong sy, dai dién co
quan, t6 chirc va c nhan khai kién. Trudong hop duong sy co6 mit tai phién toa nhung
vang mit khi tuyén 4n hodc vang mit trong truong hop quy dinh tai khoan 4 Dicu 264

cua B0 luat nay thi Hoi dong xét xur van tuyén doc ban an.

Khi tuyén &n, moi nguoi trong phong xtr an phai dung day, tru truong hop dac biét
duoc su déng y cua chu toa phién toa. Chu toa phién toa hodc mdt thanh vién khac cua
Hoi dong xét xir tuyén doc ban an va c6 thé giai thich thém vé viéc thi hanh ban an va
quyén khang céo.

Trudng hop Toa 4n xét xir kin theo quy dinh tai khoan 2 Piéu 15 cua Bo luat to
tung dan sy 2015 thi Hoi dong xét xir chi tuyén cong khai phan mé dau va phan quyét

dinh cua ban an.

Truong hop duong su can c6 nguodi phién dich thi ngudi phién dich phai dich lai
cho ho nghe toan by ban an hodc phan mé dau va phan quyét dinh cua ban an duogc tuyén
cong khai.

Ban an so tham46

Toa an ra ban an nhan danh nudc Cong hoa xa hdi chu nghia Viét Nam.

Ban 4n gom c¢6 phan mé dau, phan ndi dung vu an va nhan dinh va phan quyét dinh
cua Toa an, cu thé nhu sau:

- Trong phan m& dau phai ghi rd tén Toa an xét xur so tham; s6 va ngay thu ly vu
an; sO ban an va ngay tuyén an; ho, té€n cua cac thanh vién Hoi dong xét xtr, Thu ky phién
toa, Kiém sat vién, nguodi gidm dinh, nguodi phién dich; tén, dia chi ciia nguyén don, bi
don, nguoi c6 quyén loi, nghia vu lién quan, co quan, t6 chire, cd nhan khoi kién; nguoi

dai dién hop phap, ngudi bao vé quyén va loi ich hop phap cua duong su; d6i tuong

45 Piéu 267 Bo Luat t6 tung dan su 2015

46 Piéu 266 Bo Luat tb tung dan su 2015
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tranh chap; s0, ngay, thang, nam cia quyét dinh dua vu an ra xét xu; xét xr cong khai
hoac xét xur kin; thoi gian va dia di€ém xét xr;

- Trong phan ndi dung vy an va nhan dinh cta Toa an phai ghi yéu cau khéi kién
cua nguyén don, yéu cau khoi kién cua co quan, to chirc, cad nhan; yéu ciu phan to, dé

nghi cua bi don; yéu cau doc 1ap, dé nghi ciia nguoi c6 quyén loi, nghia vu lién quan.

Toa an phai can cur vao tai li€u, ching ctir da dugc xem xét tai phién toa, két qua
tranh tung tai phién toa dé phan tich, danh gia, nhan dinh dy du, khach quan vé cac tinh
tiét ciia vu an, nhitng can ctr phap luat, néu vu an thudc truong hgp quy dinh tai khoan 2
Diéu 4 cua Bo luat t6 tung dan sy 2015 thi con phai cin ctr vao tip quan, trong tu phap
luat, nhirng nguyén tic co ban cua phap luat dan sy, an I¢ hoac 1€ cong béng, dé chép
nhan hodc khong chép nhan yéu cau, dé nghi cua duong su, nguoi bao vé quyén va loi

ich hop phap ctia duong su va giai quyét cac van dé khac c6 lién quan;

- Trong phan quyét dinh phai ghi rd cac cin clr phap luat, quyét dinh cia Hoi dong
xét x1r vé tirng van dé phai giai quyét trong vu an, vé ap dung bién phap khan cap tam
thoi, an phi, chi phi té tung va quyén khang céo ddi véi ban an; truong hop cd quyét
dinh phai thi hanh ngay thi phai ghi & quyét dinh do.

Khi xét xir lai vu an ma ban an, quyét dinh da bi huy mot phén hoac toan bd theo
quyét dinh giam dbc tham, tai thdm thi Toa 4n phai giai quyét van dé tai san, nghia vu
da duogc thi hanh (néu c6) theo ban an, quyét dinh co6 hiéu luc phap luat nhung bi hiy va
ghi rd trong ban an.

Cép trich luc ban an; giao, giri ban an47

Trong thdi han 03 ngay lam viéc, ké tir ngay két thuc phién toa, cac duong sy, co
quan, to chire, ca nhan khoi kién duoc Toa an cép trich luc ban an.

Trong thoi han 10 ngay, ké tir ngay tuyén an, Toa an phai giao hodc giri ban 4an cho
cac duong su, co quan, t6 chirc, ca nhan khai kién va Vién kiém sat cung cap.

Ban 4an so tham c6 hiéu lyc phap luat cia Toa an giai quyét vu an dan sy bao vé

quyén loi ngudi tiéu dung do to chic x4 hoi tham gia bao vé ngudi tiéu dung khoi kién

47 Khoan 2 Piéu 269 Bo Luat tb tung dan su 2015
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phai dugc niém yét cong khai tai tru s¢ Toa an va cong bo cong khai trén mdt trong cac

béo hang ngay cua trung wong hoic dia phuwong trong ba s lién tiép.

Ban an so tham co6 hi¢u luc phap luat ctia Toa an c6 lién quan dén trach nhiém boi
thuong ctia Nha nudce phai dugc Toa an cap so tham giri cho co quan quan 1y nha nudce

c6 tham quyén vé boi thuong nha nude.

Ban an so tham c6 hiéu lyc phap luat ctia Toa an ¢6 lién quan dén viéc thay d6i ho
tich ctia c4 nhan phai dugc Toa an cip so tham thong bao bang vin ban kém theo trich
luc ban an cho Uy ban nhin dan noi di dang ky ho tich cta ca nhan d6 theo quy dinh
cua Luat ho tich.

Thoi han niém yét, cong bd, giri ban 4n, thong bao quy dinh tai khoan nay 13 05
ngay lam viéc, ké tir ngdy ban an ¢ hiéu lyc phap luat.

Ban 4n so tham c6 hiéu lyc phap luat cua Toa an dugc cong bo trén Céng thong tin
dién tir ctia Toa an (néu cd), trir ban an, quyét dinh ctia Toa an co6 chira thong tin quy
dinh tai khoan 2 Diéu 109 ctia B¢ luat td tung dan sy 2015.

Quyén khang c4o ban an so thim48

Thoi han khang cao dbi véi ban an ctia Toa 4n cip so tham 13 15 ngay, ké tir ngay
tuyén an; ddi voi duong su, dai dién co quan, t6 chic hodc ca nhan khoi kién khong cé
mat tai phién toa hodc khong c6 mat khi tuyén an ma c6 1y do chinh dang thi thoi han

khang cao dugc tinh tir ngay ho nhan dugc ban 4n hodc ban 4n dugc niém yét.

III. TRINH TU GIAI QUYET THEO THU TUC XET XU PHUC THAM

48 Khoan 1 Piéu 273 Bo Luat tb tung dan su 2015
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FDVN LAW FIRM

THU TUC GIAI QUYET VU AN DAN SU
TAI TOA AN CAP PHUC THAM
(B§ ludt t6 tung din sw 2015)

Khi ¢6 don khang cao cua ngudi cd quyén khang cao
hodc quyét dinh khang nghi cua Vién kiém sat

Vién kiém sat ra quyét dinh khang nghi

Pon khang céo hop 1¢
Thoéng bao vé viéc khang nghi
(Piéu 281)

Thong bao vé viée khang co
(Piéu 277)

Hét thoi han khang céo, khang nghi trong thai han 5 ngay

!

Giri hd so vu 4n va khang céo, khang nghi
(Piéu 283)

!

Thu ly vu an
(Piéu 285)

<2 thang

Toa an cap phiic tham ra quyét dinh

59

y L4 y
Tam dinh chi xét xir Dinh chi xét xir phic Dua vu 4n ra xét xir
phiic thim vy 4n tham vy 4n phuc thim
(Piéu 288) (bicu 289) (Piéu 290)
Chuyén hd so vu an cho Vién
kiém sat nghién ctru <
(biéu 292) P
- / <01 thang (co ly
Hoi vé Viece khang - do chinh :;{mg llii
chao, khang nghi va xtr Chuan bi khai mac va thu o B
1y viéc thay ddi khang tuc bat dau phién toa phic | Toa 4n mé phién
céo, khang nghi tai tham i toa phuc thim
phién toa (Diéu 297)
v
g o Tranh lugn Phat biéu —
cua ucAmg 1‘30 tai }1¢u, tai phién chaKidm Nghi an va
su, Kiém »| ching cur, xem i toa — >  tuyén an
sat vién xét vat chig 3 3 (Diéu 307)
" b biéu 306
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1. Piéu kién phat sinh thii tuc xét xir phiic thim

Xét xtr phuc tham 1a viéc Toa an cdp phic tham truc tiép xét xir lai vu 4n ma ban
an, quyét dinh cua Toa an cdp so thim chua c6 hiéu luc phap ludt bi khang cdo, khang
nghi49.

2. Nguoi ¢6 quyén khang cdo va luvu y vé don khang cdo, ndp don khang cio,
thoi han khang cao, khang cao qua han va xem xét khang cao qua han, tam ing an
phi phic tham

Ngudi cé quyén khang c4050

Duong sy, nguoi dai dién hop phap cua duong su, co quan, to chic, cd nhan khoi
kién c6 quyén khang céo ban an so tham, quyét dinh tam dinh chi giai quyét vu an dan
su, quyét dinh dinh chi giai quyét vu 4n dan su cta Toa an cap so tham dé yéu cau Toa

an cap phiic tham giai quyét lai theo thu tuc phuc tham.
Don khang cdo51

Phy lyc [2] MAu s6 54-DS (Ban hanh kém theo Nghi quyét s6 01/2017/NQ-HDTP
ngay 13 thang 01 nam 2017 ctia Hoi ddng Tham phan Toa 4n nhan dan tbi cao)

Khi thyc hién quyén khang cdo, ngudi khang céo phai lam don khang cdo.

Don khang cdo phai co cac ndi dung chinh sau day:

- Ngay, thang, nam lam don khang cdo;

- Tén, dja chi; sb dién thoai, fax, dia chi thu dién tu (néu c0O) cua nguoi khang cao;

- Khang céo toan bo hodc phan cua ban an, quyét dinh ctia Toa an cap so tham chua

co hiéu lyc phép luat;
- Ly do cua viéc khang cdo va yéu cau cua ngudi khang cdo;

- Chit ky hoic diém chi cua ngudi khang cao.

49 Piéu 270 Bo Luat tb tung dan su 2015
50 Piéu 270 Bo Luat t6 tung dan su 2015

51 Piéu 272 Bo Luat t6 tung dan su 2015
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Nguoi khang cdo 1a c4 nhan c6 diy du niang lyc hanh vi t6 tung dan sy co thé tu
minh lam don khang cdo. Tai muc tén, dia chi cua nguoi khang cdo trong don phai ghi
ho, tén, dia chi; s6 dién thoai, fax, dia chi thu dién tu (néu c0) cua nguoi khang céo. o)

phan cubi don khang cdo, ngudi khang cdo phai ky tén hoic diém chi.

Nguoi khang cao quy dinh tai khoan 2 Diéu 272 Bo Luat té tung dan su 2015 néu
khong ty minh khang céo thi ¢6 thé iy quyén cho ngudi khac dai dién cho minh khang
cdo. Tai muyc tén, dia chi cia nguoi khang cdo trong don phai ghi ho, tén, dia chi cua
ngudi dai dién theo iy quyén ciia ngudi khang céo, cia ngudi khang cdo uy quyén khang
c4o; sO dién thoai, fax, dja chi thu dién tir (néu c0) cua nguoi khang céo uy quyén khang
c4o va vin ban uy quyén. O phan cubi don khang céo, nguoi dai dién theo Gy quyén phai
ky tén hodc diém chi.

Nguoi dai dién theo phép ludt ciia duong su 1a co quan, to chirc ¢6 thé ty minh lam
don khang cdo. Tai muc tén, dia chi cua nguoi khang cdo trong don phai ghi tén, dia chi;
s6 dién thoai, fax, dia chi thu dién tu (néu cO) cua duong sy la co quan, td chire; ho, tén,
chtrc vu cua nguoi dai dién theo phap ludt cia duong sy la co quan, t6 chtre. O phén cudi
don khang cao, ngudi dai dién theo phap luat phai ky tén va dong diu cua co quan, to
chtic d6, trudng hop doanh nghiép khang céo thi viéc st dung con diu theo quy dinh

cua Luat doanh nghiép.

Truong hop nguoi dai dién theo phap ludt cta co quan, to chirc Gy quyén cho ngudi
khéac khang cdo thi tai muc tén, dia chi cua nguoi khang céo trong don phai ghi ho, tén,
dia chi cua ngudi dai dién theo Gy quyén, ctia duong sy 1a co quan, t6 chtic iy quyén; s6
dién thoai, fax, dia chi thu dién tir (néu c6) ctia dwong sy 13 co quan, to chirc ity quyén;
ho, tén, chirc vu ctia nguoi dai dién theo phéap luat ciia dwong su 1a co quan, to chirc d6
va van ban ty quyén. O phan cubi don khang céo, ngudi dai dién theo iy quyén phai ky

tén hoac diém chi.

Nguoi dai dién theo phap luat ciia duong su 1a ngudi chua thanh nién, nguoi mat
nang lyc hanh vi dan sy co thé tu minh lam don khang cdo. Tai muc tén, dia chi cua
nguoi khang cao trong don phai ghi ho, tén, dia chi cua nguoi dai dién theo phap luat;
ho, tén, dia chi cua duong su la nguoi chua thanh nién, nguoi mat nang lyc hanh vi dan

su. O phan cudi don khang cdo, ngudi dai dién theo phap luat phai ky tén hoic diém chi.

61


https://thuvienphapluat.vn/van-ban/Doanh-nghiep/Luat-Doanh-nghiep-2014-259730.aspx

’ LUAT SU FDVN ' . . :
( - D 0772096 999 © fdvnlawfirm@gmail.com ) fdvn.vn | fdvnlawfirm.vn | diendanngheluat.vn

FDVNLAWFIRM Feel free to go with the truth

Truong hop nguoi dai dién theo phéap luat cia dwong su uy quyén cho ngudi khac
dai dién cho minh khang céo thi tai muc tén, dia chi cia nguoi khéng cdo trong don phai
ghi ho, tén, dia chi cua nguoi dai dién theo ty quyén va vin ban uy quyén; ho, tén, dia
chi ctia nguoi dai dién theo phap luat cua duong su Gy quyén; ho, tén, dia chi cia duong
su 1a nguoi chua thanh nién, ngudi mét ning lyc hanh vi dan su. O phan cubi don khéng

céo, ngudi dai dién theo uy quyén phai ky tén hodc diém chi.

Viéc iy quyén quy dinh tai cac khoan 3, 4 va 5 Piéu 272 B6 Luat t6 tung dan su
phai dugc lam thanh van ban c6 cong ching, chung thuc hgp phap, tru truong hop van
ban uy quyén do6 duoc 1ap tai Toa an co6 sy chiing kién ctia ThAm phan hodc nguoi dugc
Chanh an Tda an phan cong. Trong vin ban y quyén phai c6 ndi dung dwong sy uy
quyén cho nguoi dai dién theo ty quyén khang céo ban an, quyét dinh tam dinh chi, dinh

chi giai quyét vu an cua Toa an cap so tham.

Pon khang cdo phai duoc giri cho Toa an cip so thim da ra ban an, quyét dinh so
tham bi khang cao. Truong hop don khang cédo duoc giri cho Toa an cap phic tham thi
Toa an d6 phai chuyén cho Toa an cap so tham dé tién hanh céac thu tuc can thiét theo
quy dinh cua B¢ luat nay.

Kém theo don khang cdo, ngudi khang cio phai guri tai liéu, ching ctr bo sung (néu

c6) dé chirng minh cho khang céo ctia minh 1a ¢6 cin ¢ va hop phap.
Thot han khang ca052

Thoi han khang cdo d6i v6i ban an cta Toa an cdp so tham 1a 15 ngay, ké tir ngay
tuyén an; ddi véi duong su, dai dién co quan, td chirc hodc ca nhan khoi kién khong c6
mat tai phién toa hodc khong c6 mat khi tuyén dn ma co6 ly do chinh déng thi thoi han
khang cdo duogc tinh tir ngay ho nhan dugc ban an hodc ban an dugc niém yét.

béi véi truong hop duong su, dai dién co quan, td chirc hodc c4 nhan khoi kién da
tham gia phién toa nhung vang mit khi Toa an tuyén an ma khong c6 1y do chinh déng
thi thoi han khang cdo dugc tinh tir ngay tuyén an.

Thoi han khang cdo dbi voi quyét dinh tam dinh chi, dinh chi giai quyét vu an cia

Toa an cép so tham 13 07 ngay, ké tir ngay duong sy, co quan, t6 chure, ca nhan khai kién

52 Piéu 273 Bo Luat t6 tung dan su 2015
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nhan dugce quyét dinh hoic ké tir ngay quyét dinh duoc niém yét theo quy dinh cia Bo

luat nay.

Truong hop don khang cdo dugc gui qua dich vu buu chinh thi ngay khang cao
duogc xac dinh cin cir vao ngay to chire dich vu buu chinh noi giri dong dau & phong bi.
Truong hop nguot khang cao dang bi tam giam thi ngay khang cdo 1a ngay don khang

cdo dugc giam thi trai giam xac nhan.
Khang cdo qué han va xem xét khang cdo qua han53

Khéng cdo qué thot han quy dinh tai Diéu 273 cua B luét td tung dan sy 2015 la
khang cao qué han. Sau khi nhan duoc don khang cdo qua han, Toa 4n cap so tham phai
gri don khang cdo, ban tuong trinh cta ngudi khang cao vé 1y do khang cédo qua han va

tai liéu, chung ctr (n€u cd) cho Toa an cap phuc tham.

Trong thoi han 10 ngay, ké tir ngay nhan dugc don khang cdo qua han va tai li¢u,
chting ¢t kém theo, Toa 4n cap phuc tham thanh 1ap Hoi ddng gém ba Tham phan dé
xem x¢&t khang cao qua han. Phién hop xem xét khang cdo qua han phai c6 sy tham gia
cta dai dién Vién kiém sat ciing cdp va ngudi khang céo qua han. Trudng hop nguoi

khang cdo, Kiém sat vién vang mat thi Toa &n van tién hanh phién hop.

Can clr vao tai liéu, chimg ctr ¢6 lién quan dén viéc khang cdo qué han, ¥ kién cua
nguoi khang cdo qua han, dai dién Vién kiém sat tai phién hop, Ho1 déng xét khang céo
qua han quyét dinh theo da s6 vé viéc chap nhan hodc khong chap nhan viéc khang céo
qua han va phai ghi 16 1y do cta viéc chap nhan hodc khong chap nhéan trong quyét dinh.
Toda an cép phiic tham phai giri quyét dinh cho nguoi khang cao qua han, Toa an cap so
tham va Vién kiém sat ciing cip; néu Toa an cip phiic tham chap nhan viéc khang cdo

qué han thi Toa éan cép so tham phai tién hanh cac tha tuc do Bo luét nay quy dinh.
Thong béo ndp tién tam (g an phi phuc tham54

Sau khi chap nhan don khang cdo hop 1¢, Toa an cap so tham phai thong bao cho
ngudi khang cdo biét dé ho ndp tién tam ng 4n phi phuc tham theo quy dinh ctia phap

53 Piéu 275 Bo Luat t6 tung dan su 2015

54 Piéu 276 Bo Luat t6 tung dan su 2015
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luat, néu ho khong thudc truong hop dugc mién hodc khong phai nop tién tam ung an

phi phuc tham.

Trong thoi han 10 ngay, ké tir ngdy nhin duoc thong bao cia Toa an vé viée ndp
tién tam (mg 4n phi phuc tham, ngudi khang cao phai nop tién tam ing an phi phic tham
va ndp cho Toa an cap so tham bién lai thu tién tam ng an phi phuc tham. Hét thoi han
nay ma nguoi khang cao khong nop tién tam tmg an phi phiic thim thi duoc coi 1a tir bo

viéc khang céo, tru truong hop c6 1y do chinh dang.

Truong hop sau khi hét thoi han 10 ngay, ké tir ngay nhan duoc théng bao cua Toa
an vé viéc nop tién tam ung an phi phuc tham, nguoi khang cdo méi ndp cho Toa an bién
lai thu tién tam Gng an phi phuc tham ma khong néu rd 1y do thi Toa an cip so tham yéu
cau ngudi khang cdo trong thoi han 03 ngay lam viéc, ké tir ngay nhan dugc yéu ciu cia
Toda an phai c6 vin ban trinh bay 1y do cham ndp bién lai thu tién tam ng an phi phac
tham ndp cho Tda 4n cip so tham dé dua vao hd so vu an. Trudng hop nay duge xu 1y

theo thu tuc xem xét khang cao qua han.
AN PHI, LE PHi TOA AN
(Ban hanh kém theo Nghi quyét s6 326/2016/UBTVQH 14 ngay 30/12/2016)

STT Tén an phi Mt thu

2 | An phi dan sy phuc tham

D01 véi tranh chap v€ dan sy, hon nhan va

21 gia dinh, lao dong

300.000 dong

Nghia vu chiu 4n phi dan sy phiic thAm55
- Puong sy khang cdo phai chiu an phi dan sy phic tham, néu Toa an cap phuc
tham gitr nguyén ban an, quyét dinh so tham bi khang cdo, trir truong hop duge mién

hodc khong phai chiu an phi phtic thim.

55 Piéu 29 Nghi quyét 326/2016/UBTVQH 14
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- Trudng hop Toa 4n cp phic tham sira ban an, quyét dinh so thdm bi khang céo
thi dwong sy khang cdo lién quan dén phan ban an, quyét dinh phai sira khong phai chiu
an phi dan sy phuc thim; Toa an cip phuc thim phai xac dinh lai nghia vu chiu 4n phi
dan sy so thim theo quy dinh tai Diéu 147 cta Bo luat t6 tung dan su 2015 va Diéu 26,
Piéu 27 ctia Nghi quyét 326/2016/UBTVQH14.

- Trudong hop Toda an cap phic thim hily ban an, quyét dinh so tham bi khang céo
dé xét xir so tham lai thi duong sy khang céo khong phai chiu 4n phi dan su phuc tham;
nghia vu chiu an phi duogc xac dinh lai khi giai quyét vu 4n theo thu tuc so tham.

- Puong su rat khang céo trude khi mé phién toa phiic thAm phai chiu 50% mirc an
phi dan su phiic thim. Puong sy rat khang cdo tai phién tda phuc thim phai chiu toan

bd 4n phi dan su phic tham.

3. Thoi han chuan bi xét xir phiic thim®®

Trong thoi han 02 thang, ké tir ngay thu Iy vu 4n, tuy ting truong hop, Toa an cip
phuc thim ra mot trong cac quyét dinh sau day:

- Tam dinh chi xét x1r phtic thadm vu 4n;

- Dinh chi xét xur phuc thdm vu an;

- Pua vu 4n ra xét xtr phuc tham.

Dbi v6i vu 4n c6 tinh chét phire tap hodc do sy kién bat kha khang, tré ngai khach
quan thi Chanh an Toa an cip phuc tham c6 thé quyét dinh kéo dai thoi han chuan bi xét
xu, nhung khong dugc qua 01 thang.

Trong thoi han 01 thang, ké tir ngdy c6 quyét dinh dua vu 4n ra xét xir, Toa 4n phai
mo phién toa phic tham; trudng hop c6 1y do chinh dang thi thoi han nay 1a 02 thang.

Truong hop ¢ quyét dinh tam dinh chi xét xtr phiic tham vy an thi thoi han chuan
bi xét xir phic tham duoc tinh lai ké tir ngay quyét dinh tiép tuc giai quyét vu an ctia Toa

an c6 hi¢u lyc phap luat.

56 Picu 286 Bo Luat t6 tung dan su 2015
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Thoi han quy dinh tai Piéu 286 Bo Luat td tung dan sy 2015 khong ap dung ddi

vO1 vu an xét xir phtic tham theo thu tuc rut gon, vu an ¢6 yéu té6 nudc ngoai.

4. Thay dbi, b6 sung, rat khang cdo, rit don khéi kién, hiu qua phap 1y, 4n phi
dan sy phuc tham khi riat khang cao

- Trudng hop chua hét thoi han khang céo theo quy dinh tai Diéu 273 cua B6 luét
t6 tung dan sy 2015 thi ngudi da khang cédo co quyén thay ddi, bd sung khang cdo ma

khéng bi gidi han bai pham vi khang cdo ban dau.

Truong hop chua hét thoi han khang nghi theo quy dinh tai Diéu 280 cua Bo luat
t6 tung dan sy 2015 thi Vién kiém sat dd khang nghi c6 quyén thay doi, b sung khang
nghi ma khong bi gi¢i han bai pham vi khang nghi ban dau.

- Trudc khi bat dau phién toa hodc tai phién toa phuc tham, ngudi khang céo co
quyén thay d6i, bo sung khang céo, Vién kiém sat da khang nghi c6 quyén thay d6i, bo
sung khang nghi, nhung khong duoc vuot qua pham vi khang céo, khang nghi ban dau,
néu thoi han khang céo, khang nghi da hét.

- Trudce khi bat dau phién toa hodc tai phién toa phuc tham, nguoi khang cao co
quyén rat khang cdo, Vién kiém sat 3 khang nghi hodc Vién kiém sat cp trén truc tiép
c6 quyén rat khang nghi.

Tda an cap phuc tham dinh chi xét xir phtc thim déi voi nhitng phan cta vu an ma
nguoi khang cdo da rat khang cao hodc Vién kiém sat da rat khang nghi.

Viéc dinh chi xét xir phuc tham truée khi mé phién tdoa do Tham phan chu toa phién
toa quyét dinh, tai phién toa do Hoi déng xét xur quyét dinh.

- Viéc thay ddi, bo sung, rut khang cdo, khang nghi trude khi mé phién toa phai
duoc 1ap thanh vin ban va giri cho Toa an cip phic tham. Toa an cap phuc thAm phai
thong béo cho cic duong su vé viéc thay doi, bo sung, rut khang cao, khang nghi, thong
béo cho Vién kiém sat cung cp vé viéc thay ddi, bo sung, rat khang céo.

Viéc thay ddi, bo sung, rat khang cdo, khang nghi tai phién toa phai duoc ghi vao

bién ban phién toa.
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Héu qua phép 1y khi rat mot phan hodc toan bd khang c4057

Toda 4n cap phuc tham ra quyét dinh dinh chi xét xir phuc tham vu an hoic mot phan

vu an trong cac truong hop sau day:

- Céc truong hop quy dinh tai diém a va diém b khoan 1 Piéu 217 cta Bo luit td
tung dan sy 2015;

- Nguoi khang cdo rat toan bo khang cédo hodc Vién kiém sat rat toan bo khang

nghi;

- Ngudi khang cao rat mot phan khang céo hodc Vién kiém sat rat mot phan khang

nghi;
- Cac truong hop khac theo quy dinh cua phap luat.

Trudng hop ngudi khang céo rat toan bo khang cao hodc Vién kiém sat rit toan bo
khang nghi trudc khi Toa an cip phiic tham ra quyét dinh dua vu an ra xét xtr phic tham
thi ThAm phan duoc phan cong lam chu toa phién toa ra quyét dinh dinh chi xét xtr phiic
tham; truong hop nguoi khang céo rat toan bo khang céo, Vién kiém sat rat toan bo
khang nghi sau khi Toa 4n cép phiic tham ra quyét dinh dwa vu 4n ra xét xtr phic tham
thi Hoi ddng xét xir phuc tham ra quyét dinh dinh chi xét xir phtc tham.

Trong céc truong hop nay, ban an, quyét dinh so thim co hiéu lyc phép luat tir ngay

Toda 4n cap phic thim ra quyét dinh dinh chi xét xtr phtc tham.

Trudng hop ngudi khang cao rat mot phan khang cao hodc Vién kiém sat rit mot
phan khang nghi thi Hoi dong xét xtr phuc tham nhan dinh vé viéc nguoi khang céo rat
mot phan khang cdo, Vién kiém sat rat mot phan khang nghi va quyét dinh dinh chi xét

xtr phan khang céo, khang nghi d6 trong ban 4n phuc tham.

Nguyén don rat don khoi kién trude khi mo phién toa hoac tai phién toa phuc
tham58

57 Khoan 1,2,3 Piéu 289 Bo Luat té tung dan sy 2015

58 Picu 299 Bo Luat t6 tung dan su 2015
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Trude khi mé phién toa hodc tai phién toa phic tham, néu nguyén don rat don khoi
kién thi Hoi ddng xét xir phic thim phai hoi bi don c6 ddng ¥ hay khong va tuy timg

tredong hop ma giai quyét nhu sau:
- Bi don khong dong ¥ thi khong chap nhan viée rat don khai kién ctia nguyén don;

- Bi don dong y thi chap nhan viéc rit don khoi kién cua nguyén don. Hoi dong xét
Xt phtc tham ra quyét dinh hiy ban an so tham va dinh chi giai quyét vu an. Trong
truong hop nay, cac duong su van phai chiu 4n phi so tham theo quyét dinh ciia Toa 4n
cap so thdm va phai chiu mot nira 4n phi phtc thim theo quy dinh ctia phap luat.

Truong hop Hoi dong xét xtr phiic thAm ra quyét dinh dinh chi giai quyét vu an
theo quy dinh tai diém b khoéan 1 Piéu 299 Bo Luét td tung dan sy 2015 thi nguyén don
co quyén khoi kién lai vu an theo thu tuc do B Luat td tung dan sy 2015.

An phi dan sy phiic tham phai chiu khi rat khang céo

Puong su rat khang céo trude khi md phién toa phiic tham phai chiu 50% mirc an
phi dan su phiic thim. Puong sy rat khang cdo tai phién tda phuc thim phai chiu toan
bd 4n phi dan su phic thAm59.

Nhu vay, khi duong sy rut khang cdo vu an dan sy so tham trudce khi dién ra phién
tda phuc tham thi s& chiu an phi twong tng 13 150.000 dong, néu rut khang cdo tai phién
tda thi an phi phai chiu 12 300.000 dong.

5. Trinh tw t6 chirc phién tda phiic thim

Phin 1: Chuén bi khai mac phién toa phic thim va thii tuc bat diu phién toa
phiic thim®°

Chuan bi khai mac phién toa

Trude khi khai mac phién toa, Thu ky phién toa phai tién hanh cac cong viéc sau
day:
- Phé bién noi quy phién toa.

59 Khoan 4 Diéu 29 Nghi quyét 326/2016/UBTVQH 14

60 Piéu 279 Bo Luat té tung dan sy 2015
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- Kiém tra, x4c dinh su c6 mit, ving mit cua nhitng ngudi tham gia phién toa theo
gidy triu tap, gidy bdo ctia Toa an; néu c6 ngudi vang mit thi phai 1am rd 1y do.

- On dinh trt tu trong phong xir 4n.

- Yéu cau moi ngudi trong phong xur an dimg day khi Hoi dong xét xir vao phong
XU an.

Khai mac phién toa

- Chu toa phién toa khai mac phién toa va doc quyét dinh dua vu an ra xét xu.

- Thu ky phién toa bao cdo Hoi dong xét xur vé sy ¢d madt, vang mdt cua nhiing

nguoi tham gia phién toa theo gidy triéu tap, gidy bao cua Toa an va 1y do ving mit.

- Chu toa phién toa kiém tra lai sy c6 mit cua nhitng ngudi tham gia phién toa theo
gidy triéu tap, gidy bao cua Toa an va kiém tra can cudc ciia duong su, ngudi tham gia
t6 tung khac.

- Chu toa phién toa phd bién quyén, nghia vu ctia duong su va cta ngudi tham gia
t6 tung khac.

- Chu toa phién toa gidi thidu ho, tén nhitng nguoi tién hanh té tung, ngudi giam
dinh, nguoi phién dich.

- Chu toa phién toa hoi nhirng ngudi c6 quyén yéu cau thay doi nguoi tién hanh to
tung, ngudi giam dinh, ngudi phién dich xem ho ¢6 yéu cau thay dbi ai khong.

- Yéu cau ngudi lam chimg cam két khai bdo dung su that, néu khai khong dung
phai chiu trdch nhiém trudc phap luat, tru truong hop nguoi lam ching la nguoi chua
thanh nién.

- Yéu cau ngudi giam dinh, nguoi phién dich cam két cung cap két qua giam dinh
chinh x4c, phién dich ding noi dung can phién dich.

Phin 2: Hoéi vé viéc khang cdo, khang nghi va xir 1y viéc thay doi khang cdo,
khang nghij tai phién toa6l

61 Piéu 298 Bo Luat té tung dan sy 2015
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Sau khi két thtc thu tuc bt dau phién toa phuc thAm thi mot thanh vién cua Hoi
ddng xét xir phiic thdm cong bd ndi dung vu an, quyét dinh cua ban 4n so tham va noi
dung khang cao, khang nghi.

Chu toa phién toa hoi vé cac van dé sau day:

- Ho1 nguyén don c6 rut don kho1 kién hay khong;

- Hoi nguoi khang cdo, Kiém sat vién cé thay doi, bd sung, rit khang cdo, khang
nghi hay khong;

- Hé1 cac duong su c6 thda thuan dugce voi nhau veé viée giai quyét vu an hay khong.

Truong hop ngudi khang cao rat mot phan khang cao, Vién kiém sat rat mot phan
khang nghi thi Toa an chip nhan viéc rat khang céo, khang nghi. Truong hop ngudi
khang céo, Vién kiém sat bd sung noi dung méi vuot qua pham vi khéng co, khang nghi
ban dau thi Toa an khong xem xét ndi dung do.

Phén 3: Tranh tung

Noi dung va phuong thirc tranh tung tai phién toa phuc thim62

Tranh tung tai phién toa bao g6m viéc trinh bay ching ci, hoi, doi dap, tra loi va
phat biéu quan diém, lap luan vé danh gid chung cu, tinh tiét cua vu an dan su, quan hé
phap luat tranh chap va phéap luat 4p dung dé giai quyét yéu cau cta cac duong sy trong
vu an.

Viéc tranh tung tai phién toa duogc tién hanh theo sy diéu khién cta chu toa phién
toa.

Chu toa phién toa khong dugc han ché thoi gian tranh tung, tao diéu kién cho nhiing
ngudi tham gia tranh tung trinh bay hét y kién nhung c6 quyén yéu cau ho dung trinh
bay nhiing y kién khong c6 lién quan dén vu an dén su.

Trinh bay ciia dwong sy, Kiém sat vién tai phién toa phiic thAm63

62 Piéu 301 Bo Luat té tung dan sy 2015

63 biéu 302 B Luat tb tung dan sy 2015

70



’ LUAT FDVN . . . . .
( AT DU D 0772096 999 © fdvnlawfirm@gmail.com ) fdvn.vn | fdvnlawfirm.vn | diendanngheluat.vn

FDVNLAWFIRM Feel free to go with the truth

Truong hop c6 dwong sy van giit khang céo, Vién kiém sat van gitr khang nghj thi

viéc trinh bay tai phién tda phic tham duoc tién hanh nhu sau:
Trinh bay khang cao, khang nghi:

- Ngudi bao vé quyén va loi ich hop phap ctia nguoi khang cdo trinh bay ndi dung

khang cao, can ctr cua viéc khang cao. Nguoi khang cdo c6 quyén bo sung y kién.

Trudng hop tat ca duong su déu khang cao thi viéc trinh bay dugc thyc hién theo
thtr tu ngudi bao vé quyén va loi ich hop phap ciia nguyén don khang cédo va nguyén
don; nguoi bao vé quyén va loi ich hop phap cua bi don khang céo va bi don; nguoi bao
vé quyén va loi ich hop phap cua ngudi ¢ quyén loi, nghia vu lién quan khang céo va

nguoi cd quyén lgi, nghia vu lién quan;

- Trudng hop chi ¢6 Vién kiém sat khang nghi thi Kiém sat vién trinh bay vé noi
dung khang nghi, can cur cua viéc khang nghi. Truong hop vira ¢6 khang cao, vira co
khang nghi thi cac duong sy trinh bay vé ndi dung khang céo va cac cin clr clia viée
khang céo trudc, sau d6 Kiém sat vién trinh bay vé ndi dung khang nghi va cac cin ctr
cua viéc khang nghi;

- Truong hop duong su khong c6 ngudi bao vé quyén va loi ich hop phap cho minh
thi ho tu trinh bay ¥ kién vé ndi dung khang cao va dé nghi ctia minh.

Nguoi bao vé quyén va loi ich hop phap cta cac duong su khac co lién quan dén
khang cao, khang nghi trinh bay y kién vé noi dung khang cdo, khang nghi. Puong sy
c6 quyén b sung ¥ kién.

Tai phién toa phtic tham, dwong sy, Kiém sat vién c6 quyén xuét trinh bd sung tai
liéu, chirng cu.

Trinh ty tranh luén ddi véi khang cédo dugc thyc hién nhu sau64:

- Nguoi bao vé quyén va lgi ich hop phap ciia nguoi khang cao trinh bay. Nguoi

khang cdo c6 quyén bo sung y kién;

64 Khoan 2,3,4 Piéu 305 Bo Luat t6 tung dan sy 2015
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- Ngudi bao vé quyén va loi ich hop phap ctua duong su tranh luan, d6i dap. Puong

su c6 quyén bd sung y kién;

- Khi xét thdy can thiét, Hoi dong xét xtr ¢6 thé yéu cau cac duong sy tranh luin

b6 sung vé nhitng van dé cu thé dé lam cdn ctr gidi quyét vy an.

Truong hop duong su khong c6 ngudi bao vé quyén va loi ich hop phap ctia minh
thi ho tuy minh tranh luan.

Truong hop ving mit mot trong cac duong su va ngudi tham gia t6 tung khéac thi
chu toa phién toa phai cong b 10i khai ctia ho dé trén co s¢ d6 cac duong sy co mit tai
phién toa tranh luan va doi déap.

Phat biéu cua Kiém sat vién tai phién tda phiic thAm65

Sau khi két thuc viéc tranh luan va ddi dap, Kiém sat vién phat biéu y kién cta Vién
kiém sat vé viéc tudn theo phap luat trong qua trinh giai quyét vu 4n dan sy ¢ giai doan
phuc tham.

Ngay sau khi két thuc phién toa, Kiém sat vién phai giri van ban phat biéu ¥ kién
cho Toa an dé luu vao hd so vu an.
Phén 4: Nghi 4n va tuyén 4n

Viéc nghi an, trd lai viéc hoi va tranh luan, thoi gian nghi an, tuyén an, stra chira,

b6 sung ban an phuc thAm duoc thuc hién nhu thu tuc xét xir so thAm66.
Hoi ddng xét xir phiic thAm cd quyén sau day®’:
- Giit nguyén ban an so tham;
- Stra ban 4n so tham;

- Huy ban an so tham, hiy mt phan ban an so tham va chuyén ho so vu an cho

Toa an cép so thAm giai quyét lai vu 4n theo thi tuc so tham;

65 Piéu 306 Bo Luit té tung dan sy 2015
66 Picu 307 Bo Luat té tung dan sy 2015

67 Piéu 308 Bo Luat té tung dan sy 2015
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- Huy ban an so thim va dinh chi giai quyét vu an;
- Pinh chi xét xir phiic thim;

- Tam dinh chi viéc giai quyét vu an khi c6 vin ban ctia Chanh 4n Toa 4n nhan dan
ti cao kién nghi co quan nha nudc ¢ tham quyén xem xét stra d6i, bod sung hoic bii bo
van ban quy pham phap luat c¢6 ddu hiéu trai véi Hién phép, luat, nghi quyét cua Qubc
hoi, phap 1énh, nghi quyét cua Uy ban thudng vu Qudc hoi, van ban quy pham phap luét
ctia co quan nha nude cap trén cho dén khi co quan nha nude c6 thim quyén c6 vin ban
tra 101 Toa an két qua xir 1y.

IV. TRINH TU GIAI QUYET THEO THU TUC GIAM POC THAM
1. Tinh chit ciia giam déc thAm

Giam ddc tham 1a xét lai ban 4n, quyét dinh cta Toa an da c6 hi¢u luc phap luat
nhung bi khang nghi giam d6c tham khi ¢6 cin ctr quy dinh tai Diéu 326 ctiia Bo luat t6
tung dan sy 201568.

2. Cin cir, diéu kién dé khang nghi theo thii tuc giam doc tham

Ban an, quyét dinh cua Toa an da c6 hiéu luc phap luat bi khang nghi theo thu tuc
giam d6c tham khi c6 mot trong nhitng cin cir sau day®®

- Két luan trong ban an, quyét dinh khong phi hop voi nhiing tinh tiét khach quan

ctia vu an gay thiét hai dén quyén, loi ich hop phap cua duong su;

- Co6 vi pham nghiém trong thu tuc tb tung lam cho duong su khong thuc hién duoc
quyén, nghia vu t6 tung cia minh, dan dén quyén, loi ich hop phap cua ho khong dugc
bao v¢ theo diing quy dinh cta phép luat;

- C6 sai 1am trong viéc ap dung phap luat din dén viéc ra ban an, quyét dinh khong
ding, gay thi¢t hai dén quyén, lgi ich hop phap ctia duong sy, xam pham dén 1oi ich
cong cong, loi ich ciia Nha nudc, quyén, loi ich hop phap ciia ngudi thi ba.
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3. Pon dé nghi xem xét ban an, quyét dinh ciia Toa 4n di c6é hi¢u luc phap luat
theo thu tuc giam doc tham

Pon dé nghi xem xét ban an, quyét dinh cua Toa an di c6 hiéu luc phap luat theo
thu tuc gidm ddc tham phai c6 cac ndi dung chinh sau day:

- Ngay, thang, nim 1am don dé nghi;

- Tén, dia chi cua nguoi dé nghi;

- Tén ban an, quyét dinh cta Toa an d3 c6 hiéu luc phap luat dugc dé nghi xem
xét theo thi tuc giam ddc tham;

- Ly do dé nghi, yéu cau cta nguoi dé nghi;

- Ngudi dé nghi 1 ca nhan phai ky tén hodc diém chi; nguoi dé nghi 1a co quan,
t6 chtrc thi ngudi dai dién hop phép cia co quan, t6 chire d6 phai ky tén va déong dau vao
phan cubi don; trudng hop t6 chic dé nghi 1a doanh nghiép thi viéc st dung con diu
duogc thuc hién theo quy dinh cua Luat doanh nghiép.

Kém theo don dé nghi, ngudi dé nghi phai gui ban an, quyét dinh cua Toa an da
c6 hiéu luc phap luat, tai liéu, ching cr (néu c6) dé chirng minh cho nhitng yéu cau cua
minh 1a ¢ can ctr va hop phap.

Pon dé nghi va tai liéu, ching ctr duge giri cho nguoi ¢6 tham quyén khang nghi
theo quy dinh cua luat dugc néu tai muc [5] dudi day.

Mau don tai Phu luc [3] Mau s6 82-DS (Ban hanh kém theo Nghi quyét so
01/2017/NQ-HDTP ngay 13 thang 01 nam 2017 ctia Ho1 déng Tham phan Toa 4n nhan dan
t61 cao)

4. Thii tuc nhin don dé nghi xem xét ban an, quyét dinh ciia Toa an di c6 hi¢u
lwe phap luit theo thi tuc giam doc tham’®

Toa &n, Vién kiém sat nhan don dé nghi do duong su ndp truc tiép tai Toa an, Vién
kiém sat hodc guri qua dich vu buu chinh va phai ghi vao s6 nhan don, cap giay xac nhan
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da nhan don cho duong su. Ngay guri don dugc tinh tr ngay duong su ndp don tai Toa
an, Vién kiém sat hoic ngay co d4u dich vu buu chinh noi gui.

Toda an, Vién kiém sat chi thu 1y don dé nghi khi c6 du cac ndi dung quy dinh cua
phap lut. Truong hop don dé nghi khong c6 du diéu kién theo quy dinh thi Toa 4n, Vién
kiém sat yéu cau nguoi giri don sira ddi, bd sung trong thdi han 01 thang, ké tir ngay
nhan duoc yéu cau ciia Toa an, Vién kiém sat; hét thoi han nay ma nguoi gui don khong
stra di, bd sung thi Toa an, Vién kiém sat tra lai don dé nghi, néu 13 Iy do cho duong su
va ghi chu vao s6 nhan don.

Ngudi c6 thim quyén khang nghi theo thu tuc giam ddc tham phan cong ngudi co
trach nhiém tién hanh nghién ctru don, thong bao, kién nghi, ho so vu an, bao cao ngudi
c6 tham quyén khang nghi xem xét, quyét dinh; trudng hop khong khang nghi thi thong
bao béng van ban, néu ro ly do cho duong su, co quan, to chire, c4 nhan ¢6 van ban thong
bao, kién nghi.

Chéanh 4n Toa 4n nhan dan tdi cao phan cong Tham phan Toa 4n nhan dén tbi cao,
Vién truong Vién kiém sat nhan dan toi cao phan cong Kiém sat vién Vién kiém sat nhan
dan tbi cao nghién ctru don, thong bao, kién nghi, ho so vu an, bao cdo Chanh an Toa an
nhén dan tbi cao, Vién trudng Vién kiém sat nhan dan tdi cao xem xét, quyét dinh khang
nghi. Trudng hop khong khang nghi thi Chanh an Toa 4n nhan dan tdi cao, Vién trudng
Vién kiém sat nhan dan tdi cao ty minh hodc tly quyén cho Tham phan Toa an nhan dan
t6i cao, Kiém sat vién Vién kiém sat nhan dan tdi cao thong bao bang vin ban, néu rd 1y

do cho duong su.
5. Ngudi c6 tham quyén khang nghi theo thii tuc giam doc tham™

Chénh 4n Toa an nhan dan tbi cao, Vién trudng Vién kiém sat nhan dan tdi cao co
tham quyén khang nghi theo thu tuc giam déc tham ban an, quyét dinh da co hiéu luc
phap luat cua Toa an nhan dan cép cao; ban an, quyét dinh c6 hi¢u luc phép luat cia Toa
an khac khi xét thay can thiét, trir quyét dinh gidm déc thim ciia Hoi dong tham phan
Tda 4n nhan dan tdi cao.

Chanh an Toa an nhan dan cép cao, Vién truong Vién kiém sat nhan dan cép cao co
quyén khang nghi theo thii tuc giam ddc tham ban an, quyét dinh da c6 hiéu luc phap
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luat cia Toa an nhan dan cap tinh, Toa 4n nhan dan cap huyén trong pham vi tham quyén
theo 1anh thé.

Nhu vay, ban an, quyét dinh c6 hiéu luc cua Toa an nhan dan tinh Nam Dinh, ban
an, quyét dinh co6 hiéu luc cua Toa an nhan dan cép huyén tai tinh Nam Dinh thi Chanh
an Toa an nhan dan cép cao tai Ha Noi, Vién trudng Vién kiém sat nhan dan cép cao tai
Ha Noi ¢6 tham quyén khang nghi theo thu tuc gidm ddc tham. P6i véi ban an quyét
dinh c6 hiéu lyc ciia Toa an nhan dan cip cao tai Ha Noi thi thAm quyén khang nghi
giam ddc tham thudc vé Chanh 4n Toa 4n nhan dan tbi cao, Vién truong Vién kiém sat

nhan dan toi cao.

Tén co quan Dia chi S6 dién thoai

Toa 4n nhan dan tdi cao | 48 Ly Thuong Kiét, Hoan Kiém, Ha | 024.6274.1133
Noi.

Toa 4n nhan dan cap cao | Ngd 1 P. Pham Vin Bach, Yén Hoa, | 0934.491.122
tai Ha Noi Céu Gidy, Ha Noi

Vién kiém sat nhan dan t6i | S6 9 phd Pham Vin Bach, Cau Gidy, | 024.3825.5058
cao Ha No1

Vién kiém sat nhan dan cip | 9 P. Pham Vian Bach, Dich Vong Hau, | 024.3825.5058
cao tai Ha Noi Cau Giay, Ha Noi

6. Thoi han khang nghi theo thii tuc giam doc thim??

Nguoi co thim quyén khang nghi theo thu tuc giam déc thim c6 quyén khang
nghi trong thoi han 03 ndm, ké tir ngay ban an, quyét dinh ctia Toa 4n cé hiéu luc phap
luat.

Trudng hop da hét thoi han khang nghi nhung cé cac diéu kién sau day thi thoi
han khang nghi dugc kéo dai thém 02 nam, ké tir ngay hét thoi han khang nghi:
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- Puong su di c6 don dé nghi theo quy dinh va sau khi hét thoi han khang nghi

néu trén duong sy van ti€p tuc c6 don dé nghi;

- Ban 4n, quyét dinh cua Toa 4n di c6 hiéu luc phap luat c6 vi pham phép luit
theo quy dinh, xAm pham nghiém trong dén quyén, loi ich hop phap cua dwong sy, cia
nguoi thir ba, xam pham g1 ich ctiia cong déng, lgi ich cia Nha nudc va phai khang nghi

dé khic phuc sai 1am trong ban an, quyét dinh da c6 hiéu luc phap luat dé.

7. Thim quyén giam déc thAm’

- Uy ban Tham phan Toa 4n nhan dan cép cao giam dbc tham ban an, quyét dinh
da co6 hiéu luc phap luat ciia Toa an nhan dan cap tinh, Toa 4n nhan dan cip huyén trong

pham vi thAm quyén theo ldnh tho bi khdng nghi nhu sau:

+ Uy ban Tham phan Tda an nhan din cdp cao xét xir giam ddc tham bang Hoi
ddng xét xir gdbm ba Tham phan dbi v&i ban an, quyét dinh ctia Toa 4n nhan dan cap tinh,
Toda an nhan dan cip huyén co6 hiéu luc phap luat bi khang nghi theo thi tuc giam ddc
tham;

+ Toan thé Uy ban Tham phéan Toa an nhan dan cép cao xét xir giam d6c tham doi
v61 ban an, quyét dinh cua Toa an da c6 hi¢u luc phap luat quy dinh tai diém a khoan 1
Diéu 337 B6 luat T tung dan sy 2015 nhung co tinh chit phirc tap hodc ban an, quyét
dinh di dugc Uy ban tham phan Toa an nhan dan cip cao xét xtr giam dbc tham bang
Hoi ddng xét xtr gdm ba Tham phan nhung khong dat duoc su théng nhat khi biéu quyét
thong qua quyét dinh vé viéc giai quyét vu an.

- Hoi dong tham phan Tda an nhan dan tdi cao giam ddc tham ban an, quyét dinh
da c6 hiéu lyc phap luat ciia Toa 4n nhan dan cip cao bi khang nghi nhu sau:

+ Hoi dong Tham phan Toa an nhan dan tdi cao xét xir giam doc tham bang Hoi
dong xét xir gom nim Tham phan ddi voi ban an, quyét dinh cia Toa 4n nhan dan cap
cao bi khang nghi theo thu tuc giam ddc tham;

+ Toan thé Hoi dong tham phan Toa an nhan déan t6i cao xét xir giam dbc tham

d6i véi ban an, quyét dinh da co6 hiéu luc phap luat quy dinh tai diém a khoan 2 Diéu
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337 BO luat T6 tung dan sy 2015 nhung c6 tinh chét phtrc tap hodc ban an, quyét dinh
da duoc Hoi ddong thim phan Toa an nhan dan tdi cao xét xtr giam ddc tham bang Hoi
ddng xét xtr gdbm nam Tham phan nhung khong dat duoc su thong nhat khi biéu quyét

thong qua quyét dinh vé viéc giai quyét vu an.

- Nhitng vu an c6 tinh chat phirc tap quy dinh tai diém b khoan 1 va diém b khoan
2 Piéu 337 BO luat T tung dan su 2015 1a nhitng vu 4n thu¢c mot trong cac truong hop

sau day:

+ Quy dinh cta phap luat vé nhitng van dé can giai quyét trong vu an chua rd

rang, chua dugc huéng din 4p dung thong nhat;
+ Viéc danh gia chimg ct, 4p dung phap luat c6 nhiéu y kién khac nhau;

+ Viéc gidi quyét vu an lién quan dén loi ich cong cong, loi ich cua Nha nudc,

bdo v€ quyén con nguoi, quyén cong dan duge du luin xa hdi dac bi€t quan tam.

- Chanh an Toa 4n nhan dan cip cao xem xét, quyét dinh viéc td chirc xét xir giam
dbc tham trong cac trudng hop quy dinh tai khoan 1 Piéu 337 B6 luat TS tung dan sy
2015. Chanh 4n Tda an nhan dan tdi cao xem xét, quyét dinh viéc to chtrc xét xtr giam
dbc tham trong cac trudng hop quy dinh tai khoan 2 Piéu 337 B6 luat TS tung dan sy
2015.

- Truong hop nhitng ban an, quyét dinh da c6 hi¢u lyc phéap luat vé cung mdt vu
an dan sy cung thudc tham quyén giadm doc tham cua Toa an nhan dan cap cao va Toa
an nhan dan to1 cao thi Toa an nhan dan toi cao ¢6 tham quyén gidm doc tham toan bd

vu an.
8. Nhirng nguoi tham gia phién toa giam déc thim™
Phién toa giam doc tham phai c6 sy tham gia cua Vién kiém sat cung cép.

Truong hop xét théy can thiét, Toa an triéu tap duong sy hoac nguoi dai dién hop
phap, ngudi bao vé quyén va loi ich hop phap ctia duong su hoidc nguoi tham gia té tung
khac c6 lién quan dén viéc khang nghi tham gia phién toa gidm ddc tham; néu ho vang

mit tai phién toa thi Hoi dong xét xir giam dbc tham van tién hanh phién toa.
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9. Thoi han mé phién toa giam doc thim’®

Trong thoi han 04 thang, ké tir ngay nhin dugc khang nghi kém theo hd so vu an,
Toa 4n c6 thim quyén giam dbc thAm phai mé phién toa dé xét xir vu an theo thu tuc

giam ddc tham.
10. Chuén bi phién toa giam doc tham’®

Chénh 4n Tda an phan cong mot Tham phan 1am ban thuyét trinh vé vu 4n tai phién
tdoa. Ban thuyét trinh tom tit noi dung vu an va cac ban an, quyét dinh cta cac cip Toa
an, noi dung cua khang nghi. Ban thuyét trinh phai duoc gii cho cac thanh vién Hoi
ddng xét xtr giam ddc thdm cham nhat 13 07 ngay trudc ngdy mé phién toa giam doc
tham.

11. Thii tuc xét xir tai phién toa giam déc thim”’

Sau khi chu toa khai mac phién toa, mot thanh vién Hoi déng x€t X giam ddc tham
trinh bay tém tat ndi dung vu an, qua trinh xét xir vu an, quyét dinh ctia ban an, quyét
dinh ctia Toa an da c6 hi¢u luc phép luat bi khang nghi, cac cdn ctr, nhan dinh cia khang
nghi va dé nghi ctia nguoi khang nghi. Truong hop Vién kiém sat khang nghi thi dai dién
Vién kiém sat trinh bay noi dung khang nghi.

Puong su, ngudi dai dién hop phap, ngudi bao vé quyén va loi ich hgp phap cua
duong sy hodc nguoi tham gia to tung khac duoc Toa an tridu tap dén phién toa gidm
dbc tham trinh bay ¥ kién vé nhirng van dé ma Hoi dong giam ddc thim yéu cau. Truong
hop ho vang mat nhung c6 vian ban trinh bay ¥ kién thi Hoi dong xét xtr giam dbc thim
cong bd y kién cua ho.

Pai dién Vién kiém sat phat biéu y kién vé quyét dinh khang nghi va viéc giai quyét
vu an.

Céc thanh vién Hoi dong xét xir giam ddc tham phat biéu ¥ kién va thao luan. Hoi
dong xét xir giam dbc tham nghi 4n va biéu quyét vé viéc gidi quyét vu an va cong bd
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ndi dung quyét dinh vé viéc giai quyét vu an tai phién toa. Viéc nghi an phai dugc thuc
hién theo cac nguyén tic theo thu tuc xét xtr so tham.

V. TRINH TU GIAI QUYET THEO THU TUC TAI THAM
1. Tinh chét ciia tai thAm’®

Tai tham 14 xét lai ban 4n, quyét dinh da c6 hiéu lyc phap luat nhung bi khang nghi
vi ¢6 tinh tiét méi duoc phat hién co thé 1am thay doi co ban ndi dung ctia ban an, quyét

dinh ma Toa an, cac duong su khong biét duoc khi Toa an ra ban an, quyét dinh do.
2. Cin cir dé khang nghi theo thi tuc tai thAm’®
Ban an, quyét dinh ctuia Toa an da c6 hi¢u luc phap luat bi khang nghi theo thu tuc
tai tham khi c6 mot trong nhitng cin ctr sau day:

- Mo6i phat hién duoc tinh tiét quan trong cua vu 4n ma duong su di khong thé
biét duogc trong qua trinh giai quyét vu an;

- C6 co s ching minh két luan ctia nguoi giam dinh, 15i dich cta nguoi phién
dich khong ding sy that hoac c6 gia mao ching cu;

- Tham phan, Hoi thim nhan dan, Kiém sat vién c6 y lam sai 1éch hd so vu an
hodc ¢ v két luan trai phap luat;

- Ban an, quyét dinh hinh sy, hanh chinh, dan sy, hon nhan va gia dinh, kinh
doanh, thuong mai, lao dong cua Toa an hoac quyét dinh cua co quan nha nuéc
ma Toda an cidn clr vao d6 dé giai quyét vu an da bi huy bo.

3. Ngudi ¢6 tham quyén khang nghi theo thii tuc tai tham®

Chanh 4n Toa an nhan dan tdi cao, Vién trudng Vién kiém sat nhan dan tdi cao ¢
tham quyén khang nghi theo thii tuc tai thim ban an, quyét dinh da c6 hiéu lyc phap luat

cua Toa an nhan dan cap cao; ban an, quyét dinh co6 hiéu luc phap luat cua Toa an khac
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khi xét thiy can thiét, trir quyét dinh gidm ddc thim cua Hoi ddng tham phan Toa 4n

nhan dan toi cao.

Chanh 4n Toa 4n nhin dan cip cao, Vién trudong Vién kiém sat nhan dan cip cao
c6 thim quyén khang nghi theo th tuc ti thAm ban an, quyét dinh da c6 hiéu luc phap
luat cia Toa an nhan dan cap tinh, Toa 4n nhan dan cap huyén trong pham vi tham quyén
theo lanh tho.

Ngudi da khang nghi ban an, quyét dinh di c6 hiéu luc phap luat c6 quyén quyét
dinh tam dinh chi thi hanh ban an, quyét dinh dé cho dén khi c6 quyét dinh tai tham.

4. Thoi han khang nghi theo thi tuc tdi tham®!

Thoi han khang nghi theo thii tuc tai tham 1a 01 nam, ké tir ngay ngudi c6 tham

quyén khang nghi biét duoc can ctr dé khang nghi theo thu tuc tai tham.
5. Tham quyén ciia Hi dong xét xir tai tham®?
Hoi ddng xét xir tai thim c6 thadm quyén sau day:

- Khong chap nhan khang nghi va gilr nguyén ban an, quyét dinh di c6 hiéu luc

phap luat.

- Huy ban an, quyét dinh da c6 hiéu luc phap luat dé xét xir so tham lai theo thu

tuc do Bo luat nay quy dinh.
- Huy ban an, quyét dinh d3 c6 hiéu luc phap lut va dinh chi giai quyét vu an.

Mau don tai Phu lyc [4] Mau sb 83-DS (Ban hanh kém theo Nghi quyét sb
01/2017/NQ-HDTP ngay 13 thang 01 ndm 2017 ctia Hoi ddng Tham phan Toa 4n nhan dan

tbi cao)
VI. TRINH TU THU TUC THUC HIEN YEU CAU THI HANH AN

Buéc 1: Giri don yéu ciu thi hanh 4n
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[1]. Tiép nhan, tir chéi yéu cau thi hanh an®

e Duong su ty minh hodc uy quyén cho ngudi khac yéu cau thi hanh 4n bang
hinh thtrc truc tiép ndp don hodc trinh bay bang 11 néi hodc giri don qua buu dién. Nguoi
yéu cau phai nop ban an, quyét dinh, tai liéu khac cé lién quan. Ngay yéu cau thi hanh
an duoc tinh tir ngay nguoi yéu cau ndp don hodc trinh bay truc tiép hoic ngay c6 dau
buu dién no1 gui.

e Don yéu cau phai c¢6 cac ndi dung sau day:

a) Tén, dia chi ctia nguoi yéu cau;

b) Tén co quan thi hanh an dan su noi yéu cau;

c¢) Tén, dia chi ciia nguoi dugce thi hanh an; nguoi phai thi hanh an;

d) Noi dung yéu cau thi hanh an;

d) Thong tin vé tai san, diéu kién thi hanh an cia ngudi phai thi hanh 4n, néu co;

e) Ngay, thang, nam lam don;

g) Chit ky hoic diém chi ctia nguoi lam don; trudong hop 1a phap nhan thi phai c¢6
chir ky ctia nguoi dai dién hop phap va dong dau ciia phap nhan, néu co.

Mau don chi tiét c6 thé tham khao tai Phu luc [5] Mau s6: DO1-THADS (Ban hanh
kém theo Thong tu sb 04/2023/TT-BTPngay 14/8/2023 cua B Tu phap)

e Trudng hop ngudi yéu cau truc tiép trinh bay bang 101 ndi thi co quan thi hanh
an dan su phai 1ap bién ban c6 cac ndi dung nhu don yéu cau theo quy dinh, c¢é chir ky
ctia nguoi 1ap bién ban; bién ban nay ¢ gia tri nhu don yéu cau.

e Khi tiép nhan yéu cau thi hanh an, co quan thi hanh 4n dan sy phai kiém tra noi
dung yéu cau va céc tai liéu kém theo, vao s6 nhan yéu cau thi hanh 4n va thong bao

bang van ban cho ngudi yéu cau.

83 Piéu 31 Luat thi hanh an dan sy nim 2008 duoc stra doi bo sung boi Khoan 13 Piéu
1 Luét Thi hanh an dan sy stra d6i 2014 ¢6 hiéu luc tir ngay 01/07/2015
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e Co quan thi hanh 4n dén su tir chdi yéu cau thi hanh an va phai thong bao biang
van ban cho ngudi yéu cau trong thdi han 05 ngay lam viéce, ké tir ngay nhan dugc yéu
cau thi hanh 4n trong cac truong hop sau day:

a) Nguoi yéu cau khong co quyén yéu cau thi hanh 4n hodc ndi dung yéu cau
khong lién quan dén ndi dung cta ban an, quyét dinh; ban an, quyét dinh khong lam phat
sinh quyén, nghia vu ctia cac duong sy theo quy dinh;

b) Co quan thi hanh 4n dan sy duoc yéu cau khong c6 thim quyén thi hanh an;

¢) Hét thoi hiéu yéu cau thi hanh an.

[2]. Tham quyén thi hanh 4n®

(1) Co quan thi hanh an déan sy c4p huyén

- Ban an, quyét dinh so thdm ctia Toa 4n nhan dan quan, huy¢n, thi xa, thanh phé

thudc tinh va twong duong noi co quan thi hanh an dan sy co tru s¢;

- Ban 4n, quyét dinh phuc tham ctia Toa an nhan déan tinh, thanh phé truc thudc
trung wong ddi véi ban éan, quyét dinh so thAm cta Toa 4n nhan dan quan, huyén, thi xa,
thanh phé thudc tinh va tuong duong noi co quan thi hanh an dan su cp huyén co tru
SO;

- Quyét dinh gidm dbc tham, tai thAm ciia Toa 4n nhan dan cép cao ddi véi ban
an, quyét dinh da c6 hi€u luc phap luat cua Toa an nhan dan quan, huyén, thi xa, thanh

phd thudc tinh va twong duong noi co quan thi hanh an déan sy cé tru so;

- Ban 4n, quyét dinh do co quan thi hanh 4n dan su c4p huyén noi khéc, co quan
thi hanh an dan su cap tinh hodc co quan thi hanh 4n cdp quan khu uy thac.

CO QUAN THI HANH AN CAP HUYEN TAI TINH NAM PINH

STT | TEN CO QUAN PIA CHI PIEN THOAI

84 Piéu 35 Luat Thi hanh 4n dan sy nam 2008
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1 Chi cuc THADS 1 Pao Duy Tir - phudng Théng 02283647158
thanh phé Nam Dinh | Nhit - thanh phé Nam Dinh - tinh
Nam Dinh
2 Chi cuc THADS Thi Tran Liéu Dé, huyén Nghia
huyén Nghia Hung Hung, tinh Nam Dinh
02283817154
3 Chi cuc THADS Thi trin Ngb Dong - huyén Giao | 02283895114
huyén Giao Thuy Thuy - tinh Nam Dinh.
4 Chi cuc THADS Thi trdn Yén Dinh - huyén Hai 02283877236
huyén Hai Hau Hau - tinh Nam Dinh.
5 Chi cuc THADS Thi trdn Xuan Trudng - huyén 02283886940
huyén Xuan Truong Xuan Truong - tinh Nam Dinh
6 Chi cuc THADS | Thi trdn C6 L& - huyén Truc Ninh | 02283881218
huyén Truc Ninh - tinh Nam Dinh.
7 Chi cuc THADS Thi tran Nam Giang - huyén Nam 02283913567
huyén Nam Truc Tryuc - tinh Nam Dinh.
8 Chi cuc THADS Thi trAn Lam - huyén Y Yén - 02283823123
huyén Y Yén tinh Nam Dinh.
9 Chi cuc THADS Thi tran Goi - huyén Vu Bén - 02283820081
huyén Vu Béan tinh Nam Dinh.
10 Chi cuc THADS M§y | Thi tran My Loc - huyén My Loc 02283810767
Loc - tinh Nam Dinh.

b. Co quan thi hanh 4n dan su cép tinh
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- Ban 4n, quyét dinh so thdm ctia Toa 4n nhan dan tinh, thanh phd tryc thudc trung

uvong trén cung dia ban;
- Ban an, quyét dinh ctia Toa an nhan déan cap cao;

- Quyét dinh cua Toa an nhan dan to1 cao chuyén giao cho co quan thi hanh an
dan su cap tinh;

- Ban an, quyét dinh ctia Toa an nudc ngoai, quyét dinh cua Trong tai nudc ngoai

duoc Toa an cong nhan va cho thi hanh tai Viét Nam;

- Phan quyét, quyét dinh cta Trong tai thuong mai;

- Quyét dinh xtr ly vu viéc canh tranh cta Hoi déng xu Iy vu viéc canh tranh,;

- Ban an, quyét dinh do co quan thi hanh 4n dan sy noi khac hodc co quan thi
hanh 4n c4p quan khu uy thac;

- Ban 4n, quyét dinh thudc tham quyén thi hanh cta co quan thi hanh 4n dan su
cap huyén quy dinh tai khoan 1 Piéu nay ma thay can thiét liy 1én dé thi hanh;

- Ban 4n, quyét dinh quy dinh tai khoan 1 Piéu ndy ma c6 dwong sy hoic tai san
& nude ngoai hodc can phai iy thac tu phap vé thi hanh an

TEN CO QUAN PIA CHI PIEN THOAI

Cuc THADS tinh S6 120 duong Nguyén Dirc Thuan, 0228.364.9981
Nam Dinh phuong Théng Nhat, thanh phd
Nam Dinh, tinh Nam Dinh

[3] Nguoi yéu cau thi hanh 4n c6 quyén yéu cau co quan thi hanh an dan su ap
dung bién phap bio dam thi hanh 4n quy dinh®
Ngudi c6 quyén yéu cau thi hanh 4n din sy 1a ngudi duoc thi hanh 4n va ngudi

phai thi hanh an. Trong do6:

85 Diéu 7 Luét Thi hanh 4n dan sy 2008 stra d6i boi khoan 4 Diéu 1 Luét Thi hanh 4n
dan sy sira d6i 2014 va Diéu 7a Luat Thi hanh an dan sy 2008 bo sung béi khoan 5
Piéu 1 Luat Thi hanh 4n dan su sta d6i 2014
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- Nguoi dugce thi hanh an lIa duong su trong vu an dan sy bao gom ca nhan, co

quan, t6 chirc dugc hudng quyén, loi ich trong ban an, quyét dinh duoc thi hanh.

- Nguoi phai thi hanh an 1a duong sy trong vu 4n dan sy bao gdm cé nhan, co

quan, to chirc phai thuc hién nghia vy trong ban an, quyét dinh duoc thi hanh.
Buéc 2: Nhian quyét dinh thi hanh 4n theo yéu cu
[1]. Thong bao thi hanh an

Viéc thong bao vé thi hanh an theo quy dinh tai Diéu 40, Diéu 41, Piéu 42 cua
Luat Thi hanh 4n dan sy duoc thuc hién 1an dau. Truong hop nguodi dugce thong bao déng
¥ thi tir 1an thong bao thi hai tré di, co quan thi hanh an dan su c6 thé thuc hién thong
béo qua VNelD hoic Trang thong tin dién tir cia Cuc Thi hanh an dén su va Cong thong
tin dién tr cia Téng cuc Thi hanh an dan su thugc B Tu phap. Néu nguoi duge thong
béo khong dong ¥ vé hinh thirc thong béo tir 1an thtr hai trd di thi co quan thi hanh 4n
dan sy thuc hi¢n thong bao theo quy dinh cia Luét Thi hanh 4n dan su.

Viéc thong bao truc tiép cho duong su, ngudi c¢6 quyén loi, nghia vu lién quan
duoc thuc hién nhu sau:

a) Do Chép hanh vién, cong chirc lam cong tac thi hanh an giao vin ban can thong
bédo cho nguoi dugce thong bao;

b) Do buu ta; ngudi duoc co quan thi hanh 4n uy quyén; to trudng t6 dan phd;
trudng thon, lang, ép, ban, khom, buon, phum, séc; Uy ban nhan dan, cong an cép Xa;
Thu trudng co quan, don vi; Gidm thi trai giam, trai tam giam, Thu truéng co quan thi
hanh 4n hinh sy Céng an cap huyén noi ngudi duoc thong bao cé dia chi, cu tra, cong
tac, chap hanh hinh phat ti giao van ban can thong bao cho ngudi duoc thong bao.

[2]. Thoti gian thi hanh 4n ty nguyén

Thoi han ty nguyén thi hanh 4n 1a 10 ngay, ké tir ngdy ngudi phai thi hanh 4n nhan
dugc quyét dinh thi hanh 4n hodc dugc thong bao hop 1é quyét dinh thi hanh an.

Trudng hop can ngin chin ngudi phai thi hanh 4n c6 hanh vi tau tan, huy hoai tai
san hodc hanh vi khac nham trén tranh viéc thi hanh 4n thi Chap hanh vién 4p dung ngay
bién phap bao dam va cudng ché thi hanh an theo quy dinh Luat Thi hanh an dan sy.

[3]. Cudng ché thi hanh an
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Hét thoi han ty nguyén thi hanh 4n theo quy dinh, ngudi phai thi hanh 4n c6 diéu
kién thi hanh 4n ma khong tu nguyén thi hanh 4n thi bi cudng ché.

Khéng t6 chirc cudng ché thi hanh 4n trong thoi gian tir 22 gid dén 06 gid sang
ngay hom sau, cac ngay nghi, ngay 1& theo quy dinh cua phap luat va cic truong hop dic

biét khéc do Chinh phii quy dinh.

Cac bién phap bao dam thi hanh an dan su:

Céc bién phap bao dam thi hanh an theo quy dinh tai khoan 3 Diéu 66 Luat Thi
hanh 4n dan su 2008 (stra d6i 2014) bao gém:

- Phong to4d tai khoan;
- Tam giit tai san, gidy to;
- Tam dung viéc dang ky, chuyén dich, thay doi hién trang vé tai san.

Céc bién phép cudng ché thi hanh 4n dan su:

Bién phap cudng ché thi hanh an quy dinh tai Diéu 71 Luat Thi hanh an déan sy
2008, bao gom:

- Khau trir tién trong tai khoan; thu hoi, xtr 1y tién, gidy to c6 gia ctia ngudi phai
thi hanh an.

- Trur vao thu nhap cua nguoi phai thi hanh an.

- K& bién, xir Iy tai san ctia ngudi phai thi hanh an, ké ca tai san dang do nguoi
thur ba gitr.

- Khai théc tai sdn cua nguoi phai thi hanh an.

- Budc chuyén giao vat, chuyén giao quyén tai san, gidy to.

- Budc nguoi phai thi hanh an thyc hién hodc khong dugc thyc hién cong vige
nhat dinh.

Buéc 3: Xac minh diéu kién thi hanh an

Trong thoi han 10 ngay, ké tir ngay hét thoi han ty nguyén thi hanh 4n ma nguoi
phai thi hanh an khong ty nguyén thi hanh thi Chap hanh vién tién hanh xac minh; trudng
hop thi hanh quyét dinh ap dung bién phap khan cap tam thoi thi phai tién hanh xac minh
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ngay. Ngudi phai thi hanh an phai ké khai trung thuc, cung cip day du thong tin vé tai
san, thu nhap, diéu kién thi hanh 4an véi co quan thi hanh an dan sy va phai chiu trach
nhiém vé viéc ké khai ctia minh.

Trudng hop ngudi phai thi hanh an chua c6 diéu kién thi hanh 4n thi it nhat 06
thang mot 1an, Chap hanh vién phai xac minh diéu kién thi hanh an; trudng hop ngudi
phai thi hanh an chua c6 diéu kién thi hanh 4n 13 ngudi dang chap hanh hinh phat ti ma
thot gian chép hanh hinh phat tu con lai tir 02 nam tré 1én hodc khong xac dinh dugce dia
chi, noi cu trd mdi ctia ngudi phai thi hanh an thi thoi han xac minh it nhat 01 nim mot
lan. Sau hai 14n x4c minh ma ngudi phai thi hanh 4n van chua c6 diéu kién thi hanh an
thi co quan thi hanh an dan sy phai théng bao bang vin ban cho nguoi dugc thi hanh an
vé két qua xac minh. Viéc xac minh lai duoc tién hanh khi c6 thong tin méi vé diéu kién
thi hanh an cua nguoi phai thi hanh an.

Co quan thi hanh 4n dan sy c6 thé uy quyén cho co quan thi hanh 4n dan sy noi
nguoi phai thi hanh an ¢ tai san, cu trg, lam viéc hodc c6 tru s& dé xac minh diéu kién
thi hanh an.

Ngudi duoc thi hanh an c6 quyén tu minh hodc uy quyén cho ngudi khic xac
minh diéu kién thi hanh an, cung cap thong tin vé tai san, thu nhap, diéu kién thi hanh
an ctia nguoi phai thi hanh an cho co quan thi hanh an dan su. Truong hop Chap hanh
vién thay can thiét hoic két qua xac minh cua Chap hanh vién va ngudi duoc thi hanh
an khéac nhau hodc c6 khang nghi cia Vién kiém sat nhan dan thi phai xac minh lai. Viéc
xac minh lai duge tién hanh trong thoi han 05 ngay lam viéc, ké tir ngay nhan dugc két
qua xac minh do dwong su cung cip hodc nhan duoc khang nghi ctia Vién kiém sat nhan
dan.

Trach nhiém cua co quan, td chtre, ca nhan c6 lién quan trong vi¢c xac minh diéu
kién thi hanh an:

- Co quan, to chuc, cong chire tu phap - ho tich, dia chinh - xay dung - d6 thi va
moi truong, can bg, cong chirc cap xa khac va c nhan cé lién quan thyc hién yéu cau
ctia Chap hanh vién va phai chiu trach nhiém vé cac noi dung thong tin da cung cap;

- Béo hiém x4 hoi, ngan hang, to chtic tin dung khéc, van phong diang ky quyén
sit dung dat, co quan ding ky giao dich bao dam, cong chirg va cac co quan, to chirc,
c4 nhan khac dang nam giit thong tin hodc quan 1y tai san, tai khoan ciia ngudi phai thi
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hanh 4n c6 trach nhiém cung cip théng tin vé diéu kién thi hanh an cta ngudi phai thi
hanh 4n; ky vao bién ban trong truong hop Chép hanh vién xac minh truc tiép hodc tra
161 bang vin ban trong thoi han 03 ngay 1am viéc, ké tir ngdy nhan duoc vin ban yéu cau

ctia Chap hanh vién, doi v6i thong tin vé tai khoan thi phai cung cap ngay;

- Co quan, to chirc, ca nhan dang nam gitt thong tin hodc quan 1y tai san, tai khoan
clia ngudi phai thi hanh an ¢ trach nhiém cung cap thong tin khi nguoi duoc thi hanh
an hodc ngudi dai dién theo uy quyén cua ngudi duoc thi hanh an c6 yéu cau trong thoi
han 05 ngay lam viéc, ké tir ngay nhan dugc yéu cau, trir truong hop do su kién bat kha
khang hoic tré ngai khach quan. Trudng hop co quan, to chire, ca nhén tir chdi cung cap
thi phai c6 van ban tra 161 va néu rd 1y do.

Truong hop nguoi duoc thi hanh 4n, co quan, td chirc, ca nhan khong cung cap
hodc cung cip thong tin sai sy that vé diéu kién thi hanh an cta nguoi phai thi hanh an
thi phai chiu trach nhiém trudc phéap luat, thanh todn cac chi phi phat sinh, trudong hop
gay ra thiét hai thi phai bdi thuong.

Buée 4: Két thic thi hanh 4n®
Viéc thi hanh 4n duong nhién két thuc trong truong hop sau day:

1. C6 xac nhan cua co quan thi hanh an dan sy vé viéc duong su da thuc hién

xong quyén, nghia vu ctia minh;
2. C6 quyét dinh dinh chi thi hanh an
Phi thi hanh 4n dan su87:

1. Nguoi duge thi hanh an phai ndp phi thi hanh an dan sy nhu sau:

a) SO tién, gia tri tai san thuc nhan tir trén hai 1an mc luong co so dbi véi can bo,
cong chtrc, vién chitc va luc lugng vil trang do Nha nude quy dinh dén 5.000.000.000

déng thi muc phi thi hanh 4n dan sy 1a 3% s tién, gia tri tai san thyc nhan;

86 Diéu 52 Luat Thi hanh 4n dan sy nim 2008 duoc stra d6i boi Khoan 23 Piéu 1 Luat
Thi hanh 4n dan su stra d6i 2014 ¢6 hiéu luc tir ngay 01/07/2015

87 Piéu 4 Thong tu s6 216/2016/TT-BTC ngay 10 thang 11 ndm 2016 vé quy dinh mirc
thu, ché d6 thu, ndp, quan 1y va sir dung phi thi hanh an dan sy

89



’ LUAT SU FDVN ' . . :
( - D 0772096 999 © fdvnlawfirm@gmail.com ) fdvn.vn | fdvnlawfirm.vn | diendanngheluat.vn

FDVNLAWFIRM Feel free to go with the truth

b) S tién, gia tri tai san thuc nhan tir trén 5.000.000.000 dong dén 7.000.000.000
d6ng thi mirc phi thi hanh an dan sy 1a 150.000.000 dong cong véi 2% cua sb tién, gia
tri tai san thuyc nhan vuot qua 5.000.000.000 déng;

¢) S tién, gia tri tai san thuce nhén tir trén 7.000.000.000 ddng dén 10.000.000.000
ddng thi mtrc phi thi hanh 4n dan su 1a 190.000.000 dong cong vdi 1% sb tién, gid tri tai
san thuc nhan vuot qua 7.000.000.000 dong;

d) S6 tién, gia tri tai san thyc nhan tir trén 10.000.000.000 dong dén
15.000.000.000 d6ng thi mirc phi thi hanh an dan sy 13 220.000.000 ddng cong 0,5% s
tién, gia tri tai san thyc nhan vuot qua 10.000.000.000 déng;

d) S6 tién, gia tri tai san thuc nhan trén 15.000.000.000 dong thi muc phi thi hanh
an dan su la 245.000.000 d@)ng cong vo1 0,01% cua sb tién, gia tri tai san thyc nhan vuogt
qua 15.000.000.000 dong.

2. Pdi véi vu viée chia tai san chung, chia thura ké; chia tai san trong ly hon; vu
viéc ma cac bén vira c6 quyén, vira c6 nghia vu dbi véi tai san thi hanh an (chi cin mot
trong cac bén co yéu cau thi hanh 4n), thi ngudi duoc co quan thi hanh 4n dan sy giao
tién, tai san thi hanh an phai nop phi thi hanh an dan sy tuong (mg voi gia tri tién, tai san
thuc nhan.

Vi dy: Toa an xtr ly hon giita ong A va ba B, trong phan chia tai san ly hon, ba B
duoc nhan nha tri gia 1a 500.000.000 dong va phai thanh toan cho dng A 200.000.000
ddng. Trong trudong hop nay, s6 phi thi hanh an dan su ma cac bén phai ndp dugc tinh
trén gia tri tai san thuc nhan cua tung nguoi, cu thé nhu sau:

S6 phi thi hanh 4n dan sy 6ng A phai ndp 1a: 3% x 200.000.000 déng = 6.000.000
dong;

S6 phi thi hanh 4an dan sy ba B phai nop 1a: 3% x (500.000.000 dong - 200.000.000
ddng) = 9.000.000 dong.

3. P6i voi truong hop nhidu ngudi duoc nhan mot tai san cy thé hodc nhan chung
mot khoan tién theo ban an, quyét dinh nhung chi c6 mot hoac mot sé ngudi cé yéu cau
thi hanh 4n ma Chap hanh vién di t6 chirc giao tai san, khoan tién d6 cho nguoi di yéu

cau hoac nguoi dai dién cua ngudi da co yéu cau dé quan ly thi nguoi yéu cau hodc nguoi
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dai dién do phai ndp phi thi hanh 4n dan sy tinh trén toan bd gia tri tién, tai san thuc

nhén theo mirc quy dinh tai khoan 1 Diéu nay.

4. B6i voi trudng hop co quan thi hanh an dan sy di ra quyét dinh thi hanh an
nhung chua ra quyét dinh cudng ché thi hanh an hodc di ra quyét dinh cudng ché thi
hanh 4n nhung chua thyc hién viéc cudng ché thi hanh 4n ma duong su tu giao, nhan
tién, tai san cho nhau thi ngudi duoc thi hanh an phai ndp 1/3 mic phi thi hanh 4n dan
su quy dinh tai khoan 1 biéu nay tinh trén sb tién, tai san thuc nhén, trir truong hop quy

dinh tai khoan 8 Piéu 6 Thong tu nay.

5. Truong hop co quan thi hanh 4n dan sy da thu dugc tién hodc da thuc hién viéc
cudng ché thi hanh an thi nguoi duge thi hanh an phai nop 100% mirc phi thi hanh an

dan sy theo quy dinh tai khoan 1 diéu nay tinh trén sd tién, tai san thyc nhan.

Chu y:
Ngoai ra, trong qua trinh thyc hi¢n thi hanh 4n dan sy, duong su c6 thé tham khao
cac mau Pon khac dé phuc vy trong qua trinh thi hanh an. Tham khao tai Phu luc [6],

(7], [8], [9], [10], [11].
VII. THAM KHAO BAN AN THUC TE

Tong hop ban an, quyét dinh hay vé tranh chap linh vuc so hiru tri tué: Bai viét ndy tong
hop céc ban an va quyét dinh quan trong lién quan dén tranh chap trong linh vuc sé hiru
tri tu¢, bao gom cac vu viéc vé nhan hi€u, gidi phap cong nghé va quyén sd hiru cong
nghiép.
https://fdvn.vn/toonh-hop-ban-an-quyet-dinh-hay-ve-tranh-chap-linh-vuc-so-huu-tri-
tue/?utm_source=chatgpt.com

Tong hop 20 ban an vé tranh chap nhan hiéu, kiéu dang cong nghiép: Tai liéu ndy cung
cap 20 ban an lién quan dén tranh chap vé nhan hi¢u va kiéu dang cong nghiép, phuc vu
cho muc dich hoc tap, nghién ctru va cong tac.
https://tdvn.vn/tong-hop-20-ban-an-ve-tranh-chap-nhan-hieu-kieu-dang-cong-
nghiep/?utm_source=chatgpt.com

Ban an phiic tham vu tranh chap lién quan truyén tranh Than DPong Dat Viét: Bai viét
nay trinh bay chi tiét vé ban an phtc tham lién quan dén tranh chap quyén sé hiru tri tué
doi voi b truyén tranh "Than Dong Dat Viét".
https://fdvn.vn/ban-an-phuc-tham-vu-tranh-chap-lien-quan-truyen-tranh-than-dong-
dat-viet/?7utm_source=chatgpt.com
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Tong hop 08 ban 4n vé quyén tac gia va quyen lién quan dén quyén tac gia: Tai liéu nay
tong hop 8 ban 4n lién quan den tranh chap vé quyén tac gia va cac quyén lién quan,
gitip ngudi doc hiéu rd hon vé cach giai quyét céc tranh chap trong linh vyc nay.

https://fdvn.vn/tong-hop-08-ban-an-ve-quyen-tac-gia-va-quyen-lien-quan-den-quyen-
tac-gia/?utm_source=chatgpt.com

Téng hop 05 ban an, quyét dinh giam déc tham vé hanh vi canh tranh khong lanh manh:
Bai viét nay tong hop cac ban an va quyét dinh gidm doc tham lién quan dén hanh vi
canh tranh khong lanh manh, bao géom ca cac vu vi¢c lién quan dén quyén sé hiru tri tug.
https://fdvn.vn/tong-hop-05-ban-an-quyet-dinh-giam-doc-tham-ve-hanh-vi-canh-tranh-
khong-lanh-manh/?utm_source=chatgpt.com

VIII. MAU PON KEM THEO

Phy luc [1]: Mau don khdi kién
Mau s 23-DS (Ban hanh kém theo Nghi quyét s6 01/2017/NQ-HPTP

ngay 13 thang 01 nam 2017 ctia Hoi dong Tham phan Toa an nhan dén ti cao)

CONG HOA XA HOI CHU NGHIA VIET NAM

Doc lap - Ty do - Hanh phuc

...... (M ngay.....thang ...... ndm.......

DON KHOI KIEN
Kinh giri: Toa annhan dan @ ...,
NGUOT KNOT KIN: ).ttt
D I e) 1§ EL AT

S6 dién thoai: .....c.ovevvunennn... (néu c6); s6 fax: .....oooeiiiii (néu co)
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Piachithu di€n tl: ..., (néu co)

S6 dién thoais «...oevvvvvneennnnn.. (néu co); s6 fax: .ooovveeiiiiiii (néu co)
Dia chi thu G800 ....e .ot (néu co)

Nguoi co quyeén, 1o ich duge bao v& (N€u €O)Miiiiiiiiiiiiiccceeeeeee e,

S dién thoai: ...vovveveeeeiein, (néu c0); SO faX: cveeie (néu co)

Dia chi thu di8n t & ...oveei e, (néu co)

Nguoi c6 quyén loi, nghia vu lién quan (néu c0) @ ...ovvvvvveveiieeeeeeeee e
DA ChE: (10 ettt ettt ettt ettt r e r e e r s
S6 dién thoais «...vevvvvneennn.. (néu c6); sO fax: ....oovveiiiiiil (néu co)

Dia chi thu dién tr: ........ooooeeieeiie e, (néu €0)

Yéu cau Toa 4n giai quyét nhitng van dé sau day:"D ...

S6 dién thoai: ......ooovevvnnnn... (néu c6); s6 fax: ....ooovveeieii (néu co)
Dia chi thu dién tl: ......ooe e, (néu co).

Danh muc tai liéu, chimg kém theo don khdi kién gém c6: ...

(Cac thong tin khac ma ngudi khoi kién xét thy can thiét cho viéc giai quyét vu an) 15

Ngudi khoi kign (19
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Hudng dan sit dung mau sb 23-DS:

(1) Ghi dia diém lam don khoi kién (vi du: Ha Noi, ngay..... thang..... nim...... ).

(2) Ghi tén Toa an c6 thim quyén giai quyét vu an; néu 1a Toa an nhan dan cap
huyén, thi can ghi 10 Toa an nhan dan huyén nao thudc tinh, thanh phé tryc thudc trung
uvong nao (vi du: Toa an nhan dan huyén A thudc tinh B), néu 1a Toa an nhan dan cép
tinh, thi ghi rd Toa 4n nhan dén tinh (thanh phd) nao (vi du: Toa 4n nhan dan tinh Hung
Yén) va dia chi cua Toa an do.

(3) Néu nguoi khoi kién 1 ca nhén thi ghi ho tén; d6i voi truong hop nguoi khoi kién
la nguo1 chua thanh nién, nguoi mét nang lyc hanh vi dan sy, nguoi han ché nang lyc hanh
vi dan sy, nguoi c6 kho khan trong nhéan thire lam cht hanh vi thi ghi ho tén, dia chi cua
ngudi dai dién hop phap cta ca nhan d6; néu ngudi khai kién 13 co quan, to chie thi ghi tén
co quan, to chtrc va ghi ho, tén ctia ngudi dai dién hop phép ciia co quan, t chic khai kién
do.

(4) Ghi noi cu tra tai thoi diém ndp don khoi kién. Néu nguoi khaoi kién 1a ca
nhan, thi ghi dﬁy du dia chi noi cu tru (vi du: Nguyén Van A, cu tru tai thon B, xa C,
huyén M, tinh H); néu nguoi khéi kién 1a co quan, to chire, thi ghi dia chi tru s& chinh
clia co quan, t6 chtrc d6 (vi du: Cong ty TNHH Hin Sen c6 tru so: S6 20 phé LTK, quan
HK, thanh phd H).

(5), (7), (9) va (12) Ghi twong tu nhu hudng dan tai diém (3).

(6), (8), (10) va (13) Ghi twong tu nhu hudng dan tai diém (4).

(11) Néu cu thé tirng van dé yéu cau Toa an giai quyét.

(14) Ghi 16 tén cac tai liéu kém theo don khai kién gom c6 nhiing tai liéu nao va
phai danh s thir tu (vi du: céac tai liéu kém theo don gdm c6: ban sao hgp dong mua ban
nha, ban sao gidy ching nhan quyén str dung dat, ...).

(15) Ghi nhiing thong tin ma ngudi khoi kién xét thay can thiét cho viée giai quyét
vu an (vi du: Nguoi khai kién thong bao cho Toa an biét khi xay ra tranh chap mot trong
cac duong su da di nudc ngoai chira bénh...).

(16) Néu nguoi khoi kién 1a ca nhan thi phai co chir ky hodc diém chi cua nguoi
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khéi kién do; trudng hop ngudi khai kién 1a nguoi chwa thanh nién, ngudi mat ning luc
hanh vi dan sy, nguoi han ché nang luc hanh vi dan sy, nguoi c6 khoé khan trong nhan
thire 1am chu hanh vi thi ngudi dai dién hop phap d6 phai ky tén diém chi; truong hop
ngudi khoi kién, nguoi dai dién hop phap khong biét chit, khong nhin duoc, khong tu
minh lam don khoi kién, khong tu minh ky tén hodc diém chi thi nguoi c6 nang lyc hanh
vi t6 tung dan su day du 1am chung, k¥ xac nhan vao don khoi kién. Néu 13 co quan t6
chtrc khaé1 kién, thi nguoi dai dién hop phap cua co quan, to chuc khoi kién ky tén, ghi
rd ho tén, chtrc vu ctia minh va déng du cua co quan, to chirc d6. Trudng hop t6 chuc
khai kién 1a doanh nghiép thi viéc str dung con d4u theo quy dinh cua Luét doanh nghiép.
Néu nguoi khoi kién khong biét chir thi phai c6 nguoi lam ching ky x4c nhan theo quy

dinh tai diém c khoan 2 Diéu 189 cua B¢ luat t6 tung dan su.
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Phu lyc [2]: Mau don khang céo
Mau s6 54-DS (Ban hanh kém theo Nghi quyét s6 01/2017/NQ-HDTP

ngay 13 thang 01 ndm 2017 ctua Hoi ddng Tham phan Toa 4n nhan dén tbi cao)

CONG HOA XA HOI CHU NGHIA VIET NAM

Doc lap - Ty do - Hanh phuc

...... , hgay.....thang ...... nam......
DON KHANG CAO

Kinh giri: Toa 4an nhan dan () ...,
NguOT KhANE CA0: @) oottt
DA ChI: B ettt ettt r s
SO dien thoai:. .. .oveee e JFaX: i
Dia chi thu Q16N tl... oo, (néu co)
LA et e et e e ettt e e et e e st e e st e e et e e eteeereeareas
KBANE CAO: ©) oottt
Ly do ctia viec KhAng cA0:® . .....coiviiiiiiccccecee e
Yéu cdu Toa an cp phuc thim giai quyét nhitng viée sau day: ™ ....ocoovevvveiceeee,
Nhiing tai liéu, chimg ctr bo sung kém theo don khang cao gom c¢6:® ......ovvvvvveene.
L e e e e oottt
D et oo oo oo e oo e oo oo oo
B et oo oo e et e
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NGUOI KHANG CAQO®
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Hudng dan sit dung mau sb 54-DS:

(1) Ghi tén Toa 4n d3 xét xir so thim vu an. Néu 1a Toa 4n nhan dan cip huyén thi can
ghi r5 Toa 4n nhan dan huyén nao, thudc tinh, thanh phd truc thudc trung wong nao (vi
du: Toa an nhan dan huyén Y, tinh BDN); néu 1a Toa 4n nhan dan cép tinh thi can ghi 10
Tda an nhan dan tinh (thanh phd) ndo (vi du: Toa an nhan dan thanh phd Ha Noi). Can

ghi dia chi cy thé ctia Toa an (néu don khang cdo duoc giri qua buu dién).

(2) Néu nguoi khang céo 1 ca nhan thi ghi ho tén cua ca nhan do; néu ngudi khang cao
iy quyén cho nguoi khac thi ghi ho, tén cta ngudi dai dién theo Gy quyén cia ngudi
khang cdo, ctia nguoi khang cdo uy quyén khang cdo, néu nguoi khang céo 1a co quan,
t6 chirc thi ghi tén ctia co quan, t6 chirc d6 (ghi nhu don khang céo) va ghi ho tén, chirc
vu cua nguoi dai dién theo phap luat cua co quan, to chuc do, néu nguoi dai dién theo
phap luat cta co quan, to chirc uy quyén cho ngudi khac khang co thi ghi ho tén cua
nguoi dai dién theo uy quyén, cua duong su 13 co quan, t6 chtc uy quyén (vi du: Nguoi

khang cdo: Tong cong ty X do 6ng Nguyén Vin A, Tong giam dbc 1am dai dién).

(3) Néu nguoi khang cdo 1a ca nhén thi ghi ddy du dia chi noi cu tra (vi du: Pia chi: tri
tai thon B, xa C, huyén H, tinh T); néu 1a co quan, to chure thi ghi dia chi tru s¢ chinh
cua co quan, t6 chuce do (vi du: Dia chi: co tru so tai s6 20 phé NP, quan D, thanh phé
H).

(4) Ghi tu cach tham gia té tung cta nguoi khang cdo (vi du: 13 nguyén don (bi don)
trong vu an vé tranh chap hop ddéng vay tai san; 1a ngudi dai dién theo uy quyén cua
nguyén don Tran Vin Nam tra tai nha s6 34 phd X, quan H, thanh phd Y theo uy quyén
ngay...thang...nam...; 1a ngudi dai dién theo uy quyén ciia Cong ty XNK A do ong
Nguyén Vin Nam - Toéng Giam dbéc dai dién theo gidy uy quyén
ngay...thang...nam...).

(5) Ghi cy thé khang cdo ban 4n, quyét dinh so tham hodc phan nao cia ban an, quyét
dinh so thAm chua c6 hiéu luc phap luat d6 (vi du: khang céo toan bd ban an dan su so
tham s6 01/2017/DS-ST ngay 15-01-2017 ctia Toa 4n nhan dan tinh H).

(6) Ghi 1y do cu thé cua viéc khang céo.

(7) Néu cu thé timg van dé ma nguoi khang cao yéu cau Toa an cap phiic tham giai quyét.

(8) Trudng hop ¢ céac tai liéu, chimg ctr bo sung thi phai ghi day du tén cac tai liéu,
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chimg ct bd sung kém theo don khang cdo dé chimg minh cho khéng cdo ctia minh 14 ¢ cin
ctr va hop phép (vi du: cac tai liéu kém theo don gdm cé: 1) Ban sao Gidy xac nhan no; 2)

Ban sao Giay doi no...).

(9) Néu nguoi khang céo 13 c4 nhan thi phai ky tén hoic diém chi va ghi rd ho tén cua
nguoi khang céo do; néu 13 co quan, to chirc khang cdo thi nguoi dai dién theo phap luat
ctia co quan, to chtc khang cdo ky tén, ghi rd ho tén, chirc vu ctia minh va dong dau cua
co quan, t6 chirc d6, truong hop doanh nghiép khang cao thi viéc sir dung con diu theo

quy dinh cua Luat doanh nghiép.
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Phu luc [3]: Mau Pon dé nghi xem xét theo thu tuc giam ddc thAm
Mau s6 82-DS (Ban hanh kém theo Nghi quyét s6 01/2017/NQ-HDTP

ngdy 13 thang 01 nim 2017 cua Hoi dong Tham phan Tda an nhan dan tdi cao)

CONG HOA XA HOI CHU NGHIA VIET NAM

Doc lap - Ty do - Hanh phuc

PON DE NGHI
XEM XET THEO THU TUC GIAM POC THAM

Péi v6i Ban an (Quyét dinh).............. M s... ngay... thang... nam...
cua Toa 4n nhan dan......................
Kinh @U@ .o

Ho 180 nGUOT A& NENI) oot
D I VT
LA ot et et ettt e et e et et e aree e
EFONE VU AN V..o et eeee v

Pé nghi xem xét theo thu tuc giam ddc tham ddi voi Ban an (Quyét dinh)©...........
sO.... ngdy... thang... nam... ciia Toa an nhan dan.............. da co hiéu luc phap luat.
LY d0 A& NENIT T vttt
Yéu cau ctia nguoi d& NEMTI®) ..o
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Kém theo don dé nghi 1a cac tai lidu, ching ctr sau day:®

1. Ban sao Ban an (quyét dinh) sé.................. ngay..... thang..... nam..... cua Toa an

NHAN AN ..t e

ettt e et e e ettt e e s bt e e e s bt e e e e bbt e e s e bt aeeeenbteeesnaatee s
NGUOI LAM DON(®
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Hudng dan st dung mau sb 82-DS:

(1), (6) Néu 1a ban 4n so thdm thi ghi “so thim”, néu 13 ban an phiic tham thi ghi “phtic thAm”.

(2) Ghi ngudi c6 quyén khang nghi theo thu tuc giam dbc tham quy dinh tai Diéu 331
Bo6 luat t tung dan su (vi du: Kinh gui: Chanh 4n Toa an nhan dan tdi cao).

(3) Néu nguoi 1am don 1a c4 nhan thi ghi ho tén cta ca nhan dé; néu ngudi lam don 1a
co quan, tO chirc thi ghi tén cua co quan, to chirc va ghi ho tén, chirc vu ctia nguoi dai
dién theo phap luat cta co quan, t6 chirc d6 (vi du: Cong ty X do 6ng Nguyén Vin A -

Téng giam doc lam dai dién).

(4) Néu nguoi lam don 1a c4 nhan thi ghi day du dia chi noi cu tra; néu 1a co quan, to
chtrc thi ghi dia chi tru s& chinh cua co quan, to chuc do.

(5) Ghi tu cach tham gia té tung cta ngudi 1am don (vi dy: 1a nguyén don).

(7) Ghi 1y do cu thé cua viéc dé nghi xem xét theo thu tuc giam ddc tham.

(8) Ghi yéu cau ctia nguoi dé nghi (vi du: D& nghi Chanh an Toa an nhan dan tdi cao khang
nghi theo thi tuc giam déc tham, huy Ban an dan sy phtic thim s6 10/2017/DSPT ngay 10-02-
2017 cua Toa an nhan dan tinh A dé xét xur phuc tham lai theo quy dinh cua B¢ luat to tung

dan su).

(9) Ghi tén tai liéu, chirng ctr kém theo don (vi du: 1. Ban sao Ban an sd...; 2. Ban sao Ching
minh nhéan dén....3. Quyét dinh s6.../QD-UBND ngay........).

(10) Nguoi dé nghi 1a ca nhan phai ky tén hodc diém chi truc tiép vao don; ngudi dé
nghi 1a co quan, t6 chtrc thi ngudi dai dién hop phap ctia co quan, to chtrc d6 phai ky tén

truc tiép va dong dau truc tiép vao don.
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Phu luc [4]: Mau don dé nghi xem xét theo thu tuc tai tham
Mau s 83-DS (Ban hanh kém theo Nghi quyét s6 01/2017/NQ-HDTP

ngdy 13 thang 01 nim 2017 cua Hoi dong Tham phan Tda an nhan dan tdi cao)

CONG HOA XA HOI CHU NGHIA VIET NAM

Doc lap - Ty do - Hanh phuc

PON DE NGHI
XEM XET THEO THU TUC TAI THAM

d6i v6i Ban an (Quyét dinh).............. M s... ngay... thang... nam...
cua Toa &n nhan dan......................
Kinh giri:® .o

Ho 180 nGUOT A& NENI) oot
DA CHI ) ettt ettt
A2 ottt a e et e et e et eate et e nteans
EFONE VU A1 V& cv.vovivvvvseeeeies et tes s st eses et s et es et en st e s e st n et enne et s st en s
Dé nghi xem xét theo thu tuc tai thAm Ban an (Quyét dinh)©........... sb.... ngay... thang
...nam ... cia Toa an nhan dan......... da co6 hiéu luc phap luat.
LY d0 A& NENIT T vttt
Yéu cau ctia nguoi d& NEMII®) ..o

Kém theo don dé nghi 1 céc tai liéu, ching cir sau day:©

1. Ban sao Ban an (quyét dinh) so.................. ngay..... thang..... nam..... cua Toa én

NRAN QAN e e e e
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ettt e bttt e e bt e e ab et e e bt e e et e e e et reeeeeaaneeas

NGUOI LAM bONU0
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Hudng dan sit dung mau sb 83-DS:

(1), (6) Néu 1a ban 4an so thdm thi ghi “so thdm”, néu 13 ban an phiic tham thi ghi “phtc thAm”...

(2) Ghi ngudi c6 quyén khang nghi theo thu tuc tai thim quy dinh tai Diéu 354 B6 luat

to tung dan sy (vi du: Kinh gtri: Chanh an Toa an nhan dan toi cao).

(3) Néu nguoi 1am don 1a c4 nhan thi ghi ho tén cta c4 nhan dé; néu ngudi lam don 1a
co quan, tO chirc thi ghi tén cua co quan, to chirc va ghi ho tén, chirc vu ctia nguoi dai
dién theo phap luat cta co quan, t6 chirc d6 (vi du: Cong ty X do 6ng Nguyén Vin A -

Téng giam doc lam dai dién).

(4) Néu nguoi lam don 1a ca nhan thi ghi day du dia chi noi cu tra; néu 1a co quan, to
chtrc thi ghi dia chi tru s& chinh cua co quan, to chuc do.

(5) Ghi tu cach tham gia té tung cta ngudi 1am don (vi dy: 1a nguyén don).

(7) Ghi 1y do cu thé cua viéc dé nghi xem xét theo thu tyc tai tham.

(8) Ghi yéu cau ctia ngudi dé nghi (vi du: Dé nghi Chanh an Tda 4n nhin dan téi cao
khang nghi theo thu tuc tai tham, huy Ban an dan sy phuc thadm sé 10/2017/DSPT ngay
10-02-2017 ctia Toa 4n nhan dan tinh A dé xét xtr so thdm lai theo quy dinh cua B luét

t tung dan su).

(9) Ghi tén tai liéu, chirng ctr kém theo don (vi du: 1. Ban sao Ban an sd...; 2. Ban sao Ching
minh nhéan dén....3. Quyét dinh s6.../QD-UBND ngay........).

(10) Nguoi dé nghi 1a ca nhan phai ky tén hodc diém chi truc tiép vao don; ngudi dé
nghi 1a co quan, t6 chtrc thi ngudi dai dién hop phap ctia co quan, to chtrc d6 phai ky tén

truc tiép va dong dau truc tiép vao don.
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Phu luc [5]: Mau don yéu cau thi hanh an Mau s6: DO1-THADS

(Ban hanh kém theo Thong tu sb
04/2023/TT-BTP

ngay 14/8/2023 cua Bo Tu phap)

CONG HOA XA HOI CHU NGHIA VIET NAM
Doc lap - Ty do - Hanh phuc

PON YEU CAU THI HANH AN
Kinh gtri: Cuc (Chi cuc) Thi hanh an dan sur..........ooociieiiiiiiiiene.

Ho va tén ngudi yéu cau thi hanh 4n'88: .........covivieiieceee e

a3 o 1 TR

Ho va tén ngudi dugc thi hanh an..........coooiii e

a3 o 1 TR
Ho va tén ngudi phai thi hanh an ...

a3 o 1 PR
1. N6i dung yéu cau thi hanh an:

1 Trudng hop tty quyén phai kém theo gidy ty quyén hop phap va xuét trinh tai khoan dinh danh
dién tir theo quy dinh ctia phap luat hodc mot trong cac gidy to sau day: Thé cin cudc cong
dan, Chung minh nhan dan, H chiéu, Giéy xac nhan thong tin vé cu tri, Giéy thong bao
s6 dinh danh ca nhan va thong tin cong dan trong Co s¢ dit liéu qudc gia vé dan cu.
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2. Théng tin vé tai san, diéu kién thi hanh cta nguoi phai thi hanh an (néu co):
3. Cac tai liéu kém theo:
- Ban an, Quyét dinh 86.................. ngay... thang..... nam....... CUA e
- Tai lidu thong tin vé tai san hodc diéu kién thi hanh cua ngudi phai thi hanh an
(n€u co).
- Tai li€u cO 1ién quan KhAC.........uvvviiiiiiiiicii e

Ngudi yéu cau thi hanh an

(Ky, ghi rd ho, tén hoic diém chi)
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Phu luc [6]: Mau don dé nghi thay doi Mau sb: D02-THADS
chap hanh vién (Ban hanh kém theo Thong tu sb

04/2023/TT-BTP
ngay 14/8/2023 cua B Tu phap)

CONG HOA XA HOI CHU NGHIA VIET NAM
Doc lap - Ty do - Hanh phuc

DON PE NGHI
Thay d6i Chéap hanh vién

KINR @U e
HO t8N NGUOT YU CAUZB: ...ttt
D T o] 4§ SRR
CHAP DANN VIBI ...ttt en e
¢ trach nhiém t6 chirc thi hanh Quyét dinh thi hanh an sb....... ngay...... thang.....
nam......... cua Cuc (Chi cuc) Thi hanh an dan SU........ccccceeeeiiiiiiiiiiieeee e

Doi véi:

Ngudi dugc thi hanh An..........ooooiii e
a3 o ¥ TR

Ngudi phai thi hanh Qn........coooi e
L& F T o] 1§ SO URPPPPPPINt

1. No6i dung yéu cau:

2 Truong hop uy quyén phai giri kém gidy iy quyén hgp phap va xuét trinh tai khoan dinh
danh dién tir theo quy dinh cua phap ludt hodic mot trong céc gidy to sau ddy: Thé cin cude
cong dan, Chirng minh nhan dan, HO chiéu, Giéy xac nhan thong tin vé cu tra, Giéy thong
béo s6 dinh danh ca nhan va thong tin cong dan trong Co s& dit liéu qudc gia vé dan cu.
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............. ngay.... thang.... ndm 20......
Ngudi yéu cau
(Ky, ghi 1 ho, tén hodc diém chi)

Phu luc [7]: Mau don dé nghi Pinh gia Mau s6: D0O3-THADS
lai fai san (Ban hanh kém theo Thong tu s6
04/2023/TT-BTP

ngay 14/8/2023 cua Bo Tu phap)

CONG HOA XA HOI CHU NGHIA VIET NAM
Doc lap - Ty do - Hanh phuc

DON PE NGHI

Dinh gia lai tai san

Kinh gtri: Cuc (Chi cuc) Thi hanh an dan sur..........oooooiiiiinns
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Ho va tén nguoi dé nghi dinh gia lai tai san’90: ........ccovviiiiiiicc e,
La T o 1 TP
Ho va tén ngudi dugce thi hanh &n.........coooiiiiiiii
La T o 1 TP
Ho va tén ngudi phai thi hanh an ..........cocooiiiiiiiii

La F T o 1 P PPTTR

Can c&r Thong bao sb..... ngay....... thang...... nam...... cta Chap hanh vién Cuc
(Chi cyc) Thi hanh an dan su................ vé két qua tham dinh gia tai san, dé nghi:

1. Noi dung yéu cau dinh gia lai tai san:

3 Trudng hop ty quyén phai giri kém gidy iy quyén hop phap va xuét trinh tai khoan dinh danh
dién tir theo quy dinh ctia phap luat hodc mot trong cac gidy to sau day: Thé cin cudc cong
dan, Chung minh nhan dan, H chiéu, Giéy xac nhan thong tin vé cu tri, Giéy thong bao
s6 dinh danh ca nhan va thong tin cong dan trong Co s¢ dit liéu qudc gia vé dan cu.
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Nguoi yéu cau

(Ky, ghi rd ho, tén hoic diém chi)

Phu luc [8]: Mau don dé nghi vé viéc Mau sb: D04-THADS
mien, gidm phi thi hanh an (Ban hanh kém theo Thong tu sb 04/2023/TT-
BTP

ngay 14/8/2023 cua B Tu phap)

CONG HOA XA HOI CHU NGHIA VIET NAM
Doc lap - Ty do - Hanh phuc

DON PE NGHI
Vé viéc mién, giam phi thi hanh an

Kinh gtri: Cuc (Chi cuc) Thi hanh 4n dan sy

Ho va t8n ngUudi A8 NEI*OL: c..vvviieecceeee et

Ho va tén ngudi dugce thi hanh an

Q18 Ch: oo e e e e e e e eaaaae
Ho va tén nguoi phai thi hanh an

L& F T o] 1§ SO URPPPPPPINt

4 Truong hop Uy quyén phai giri kém gidy iy quyén hop phap va xuét trinh tai khoan dinh danh
dién tir theo quy dinh ctia phap luat hodc mot trong cac gidy to sau day: Thé cin cudc cong
dan, Chung minh nhan dan, H chiéu, Giéy xac nhan thong tin vé cu tri, Giéy thong bao
s6 dinh danh ca nhan va thong tin cong dan trong Co s¢ dit liéu qudc gia vé dan cu.
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1. N6i dung dé nghi mién, giam:

Nguoi dé nghi
(Ky, ghi rd ho, tén hoic diém chi)
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Phu luc [9]: Mau don dé nghi Xét Mau sb: D05-THADS
mién, giam chi phi cudng ché thi g, hanh kem theo Thong tu sé 04/2023/TT-
hanh an dan su BTP

ngay 14/8/2023 cua B Tu phap)

CONG HOA XA HOI CHU NGHIA VIET NAM
Doc lap - Ty do - Hanh phuc

DON PE NGHI

Xét mién, giam chi phi cudng ché thi hanh an dan su
Kinh gtri: Cuc (Chi cuc) Thi hanh an dan sur..........oocooiiiiinn,

Ho va 1810 nUOT 38 NENIT02: ..ottt
Lo F T o] 1§ PO TORUUPPPPPPIN
Ho va tén ngudi dugce thi hanh &n.........cooooiiii e
Lo F T o] 1§ APPSR
Ho va tén ngudi phai thi hanh an ...
Lo F T o] 1§ AU UURPPPPPINt
1. Noi dung dé nghi xét mién, giam:

5 Trudng hop iy quyén phai giri kém gidy iy quyén hgp phap va xuét trinh tai khoan dinh
danh dién tir theo quy dinh cua phap ludt hodic mot trong céc gidy to sau ddy: Thé cin cude
cong dan, Chirng minh nhan dan, HO chiéu, Giéy xac nhan thong tin vé cu tra, Giéy thong
béo s6 dinh danh ca nhan va thong tin cong dan trong Co s& dit liéu qudc gia vé dan cu.
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2. Ly do d& nghi xét mién, giam:

............. ngay.... thang.... nam 20......
Nguoi dé nghi
(Ky, ghi 18 ho, tén hodc diém chi)

Phy lyc [10]: Mau don dé nghi Nhan Mau sb: D0O6-THADS

tai san dé trir vao tién dugc thi hanh (Ban hanh kém theo Thong tur s
an 04/2023/TT-BTP

ngay 14/8/2023 cua B Tu phép)

CONG HOA XA HOI CHU NGHIA VIET NAM
Doc lap - Ty do - Hanh phuc

PON PE NGHI

Nhan tai san dé trir vao tién dugc thi hanh an

Kinh gtri: Cuc (Chi cuc) Thi hanh an dan su..........ccccvieieeiiiiiienenns

Ho va t8n ngudi A8 NZhi%93.....o.iiieieieeoeeeeeeeeeeeee e s

6 Truong hop ty quyén phai giri kém gidy Gy quyén hop phap va xuit trinh tai khoan dinh
danh dién tir theo quy dinh cua phap ludt hodic mot trong céc gidy to sau ddy: Thé cin cude
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Lo F T o] 1) SO OPUPPPPPPPINt
Ho va tén ngudi duge thi hanh an ...
Lo F T o] 1) SO OPUPPPPPPPINt
Ho va tén ngudi phai thi hanh &n ...
Lo F T o] 1) SO OPUPPPPPPPINt
Can ctit Thong bao so........ ngay..... thang...... nam...... cia Chap hanh vién Cyc (Chi
cuc) Thi hanh 4n dan su vé viéc khong c6 ngudi tham gia déu gia, tra gia hoic ban dau
gia khong thanh:

1. Noi dung dé nghi:

............. ngay.... thang.... ndm 20......
Nguoi dé nghi
(K¥, ghi 18 ho, tén hodc diém chi)

cong dan, Chirng minh nhan dan, HO chiéu, Giéy xac nhan thong tin vé cu tra, Giéy thong
béo s6 dinh danh ca nhan va thong tin cong dan trong Co s& dit liéu qudc gia vé dan cu.
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Phu luc [11]: Mau don dé nghi Xac Mau s6: DO7-THADS

nhgn két qua thi hanh an (Ban hanh kém theo Thong tu s6
04/2023/TT-BTP

ngay 14/8/2023 cua B Tu phap)

CONG HOA XA HOI CHU NGHIA VIET NAM
Doc lap - Ty do - Hanh phuc

DON PE NGHI

Xac nhan két qua thi hanh an

Kinh guri: Cuc (Chi cuc) Thi hanh an dan sy............cooooiiiiiiiiiinnneee,
Ho va t8n nguoi d& NEIiT:04 ...,
Lo F T o] 1 OO UPPPPPPIN
Theo Ban an, Quyét dinh SO........cocovooeeeeeeeeeieeeeeeeeeeann. ngay..... thang.........
111211 ) DO o] L T va Quyét
dinh thi hanh 4n s6....... ngay...... thang..... nam......... cta Cuyc (Chi cuc) Thi hanh an dan
SU.......... 110§ DTSR dia chi:....

7 Trudng hop Uy quyén phai giri kém gidy ty quyén hop phap va xuat trinh tai khoan dinh
danh dién tir theo quy dinh cua phap ludt hodic mot trong céc gidy to sau ddy: Thé cin cude
cong dan, Chirng minh nhan dan, HO chiéu, Giéy xac nhan thong tin vé cu tra, Giéy thong
béo s6 dinh danh ca nhan va thong tin cong dan trong Co s& dir liéu qudc gia vé dan cu.
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Nguoi lam don

(Ky, ghi 1o ho tén)

117



