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Quyét dinh s6 CAM/34UF/LBC/2023/0005 ngay
09/11/2024 caa Toa so tham ban bat dong san (tai san nha &)

Decision No. CAM/34UF/LBC/2023/0005 dated on
November 09, 2024 of First - Tier tribunal property chamber
(residential property)

VIv: Vi pham nghia vu theo Piéu 168(4) ciia Pao luat
Cai cach Quyen sé hiru chung va Cho thué 2002

Re: An alleged breach of covenant under section 168(4)
Commonhold and Leasehold Reform Act 2002

Noi dung vu an/Case Summary:

Tranh chap giita Nguyén don - Warrenden Limited (chii
so' hiru can h§) va Bi don - Nathan Andrew Leigh cung
Matthew Richard Leigh (nguwoi thué nha) vé viéc vi pham diéu
khoan hop dong thué cian ho Flat 16 tai Denbeigh House,
Rushden, Northamptonshire. Theo hop dong thué, ngudi thué
khong dugc phép nuodi thu cung trong can ho ma khong co su
1 dong ¥ bang van ban ciia bén cho thué. Nguyén don céo budc cac 01-13
Bi don da vi pham diéu khoan nay khi nué1 mot con cho tir nam
2014 ma khong c6 sy chap thuan.

The dispute between the Applicant - Warrenden Limited
(the owner of the flat) and the Respondent - Nathan Andrew
Leigh and Matthew Richard Leigh (the tenants) concerns a
breach of the lease agreement for Flat 16 at Denbeigh House,
Rushden, Northamptonshire. According to the lease, tenants are
not permitted to keep pets in the flat without the written consent
of the landlord. The Claimant alleges that the Defendants have
breached this term by keeping a dog since 2014 without
approval.

Ngoai ra, chil s¢ hitu cling cdo budc rang con ché di giy
phién ha cho cur dan khéc do viéc sta, di vé sinh khong dang chd
trong cac khu vuc chung, dan dén nhiéu lan phai thué dich vu vé
sinh. Tuy nhién, cac bi don l4p luan rang viéc nudi ché da dién
ra tir 1au ma khong c6 van dé 16n nao duoc néu ra trude day va
bac bo cac cdo bude cua Nguyén don.
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In addition, the owner also alleges that the dog has caused
disturbances to other residents due to barking and inappropriate
toileting in the common areas, leading to several instances of
having to hire cleaning services. However, the Defendants argue
that the dog has been kept for a long time without any major
issues being raised previously and deny the Claimant's
allegations.

Nhan dinh cia Toa an/Court's Findings:

1. Toa 4n xac dinh rang viéc nudi ché ma khong cé sy dong
¥ bang van ban ciia Bén cho thué 13 vi pham diéu khoan hop
dong, du khong c6 dii bang chiing chirmg minh ché gay phién toai
cho cac cu dan khac.

The Tribunal determined that keeping a dog without written
consent from the landlord is a breach of the lease agreement,
even though there was insufficient evidence to prove the dog
caused annoyance to other residents.

2. Toa khong quyét dinh viéc choé c6 dugc gitr lai trong can
ho hay khong, ma chi xac nhén vi¢c nuoi ché ma khong co su
dong y la vi pham hop dong.

The Tribunal did not make a decision on whether the dog
should remain in the flat, but only confirmed that keeping the dog
without consent is a breach of the lease.

Quyét dinh ciia Toa an/Court's Decision:

Tda an xac dinh rang d6i v6i muc dich cta khoan 168 (4)
cua Dao luat Cai cach Nha chung va Nha cho thué¢ nam 2002, Bi
don d3 vi pham Khoan 2 va doan 5 ctia Phu lyc tht nhat trong
Hop dong cho thué cta ho bang cach nudi ché trong cin hd ma
khong ¢ su déng y bang vin ban ciia bén cho thué.

The Tribunal determined that for the purposes of section
168(4) of the Commonhold and Leasehold Reform Act 2002, the
Respondents have breached Clause 2 and paragraph 5 of the
First Schedule of their Lease Agreement by keeping a dog in the
flat without the written consent of the landlord.

Quyét dinh s6 CAM/26UG/LDC/2024/0044 ngay
14/10/2024 cta Toa so tham ban bat dong san (tai san nha 6)

Decision No. CAM/26UG/LDC/2024/0044 dated on
October 14, 2024 of First - Tier tribunal property chamber

2 : ; 14 - 21
(residential property)
V/v: Mién trir cac yéu cau tham van dugc deé cip trong

Diéu 20 ctia Luat Chi nha va Nguwoi thué nha nam 1985

(Landlord and Tenant Act 1985) theo quy dinh tai Dieu 20ZA
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Re: To dispense with the consultation requirements
referred to in Section 20 of the Landlord and Tenant Act 1985
pursuant to Section 20ZA

Noi dung vu an/Case Summary:

Nguyén don - Housing 21 1a chi s¢ hitu cua khu can ho
Lea Springs, 14 Lower Luton Road, Harpenden ALS 5FA Ngay
08/07/2024, Nguyén don da d¢ don dén Toa an yéu cau mién trir
quy trinh tham van bét budc ctua Bi don - 14 ngwdi thué nha dai
han tai khu cin h§ Lea Springs, 14 Lower Luton Road,
Harpenden ALS5 5FA theo Diéu 20 ctia Luat Chii nha va Nguoi
thué nha nim 1985 (Landlord and Tenant Act 1985) dé thuc hién
viéc thay thé hé thong goi khan cép tai khu nha Lea Springs. Hé
thdng cii, st dung tin hiéu tuong ty (analog), da 101 thot va khong
con dam bao an toan, trong bdi canh ha tang V1en thong tai Anh
chuyén d6i hoan toan sang tin hiéu k¥ thuat sé vao nim 2025.

The Applicant - Housing 21, is the owner of the Lea
Springs apartment complex located at 14 Lower Luton Road,
Harpenden AL5 5FA. On 07/08/2024, the Plaintiff applied to the
Court requesting an exemption from the mandatory consultation
process of the Respondent - 14 long-term tenants at Lea
Springs Apartments, 14 Lower Luton Road, Harpenden AL5
5FA under Section 20 of the Landlord and Tenant Act 1985
(Landlord and Tenant Act 1985) to replace the emergency call
system at the Lea Springs property. The old system, using analog
signals, is outdated and no longer guaranteed to be safe, in the
context of the UK's telecommunications infrastructure fully
converting to digital signals by 2025.

Nguyén don lap luan rang viéc nang cp nay 1 can thiét va
cép bach dé dam bao an toan cho cu dan, dong thoi lwa chon hé
thong Appello Smart Living Solutions vi day la h¢ thong duy
nhat cung cap giai phap ky thuat s6 hoan toan, hd tro nhiéu cudc
goi dong thoi, va co cac tinh ning hién dai nhu goi video, két nbi
Bluetooth va Wi-Fi. Tuy nhién, Housing 21 chua thuc hién day
da quy trinh tham van bat budc véi cac bén thué nha do tinh cip
thiét ctia cong viéc.

The applicant argued that this upgrade was necessary and
urgent to ensure the safety of residents and chose the Appello
Smart Living Solutions system because it is the only system that
provides a completely digital solution, supports multiple
simultaneous calls, and has modern features like video calling,
Bluetooth and Wi-Fi connectivity. However, Housing 21 has not
fully implemented the mandatory consultation process with
tenants due to the urgency of the work.

Nhén dinh cia Toa an/Court's Findings:
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1. Toa 4n ghi nhan sy cap thiét ctia viéc nang cip hé thong
do h¢ thong hién tai khong con an toan va dang tin cdy, gay rui
ro cho cu dan.

The Tribunal acknowledged the urgency of upgrading the
system, as the current system is no longer safe or reliable, posing
risks to residents.

2. Housing 21 da lya chon hé théng Appello Smart Living
Solutions, h¢ thong duy nhét hién nay cung cap giai phap ky
thuat s hoan toan voi ma héa an toan va hd trg nhiéu cudc goi
dong thoi.

Housing 21 selected the Appello Smart Living Solutions
system, which is currently the only fully digital solution
available, offering secure encryption and the capability to
support multiple simultaneous calls.

3. Viéc khong tuan thu quy trinh tham van khong gy thiét
hai dang ké cho cac bén thué nha, vi tinh cap thiét va lgi ich an
toan cua hé thong maoi.

The failure to comply with the consultation process did not
cause significant harm to the leaseholders, given the urgency
and safety benefits of the new system.

Quyét dinh ciia Toa an/Court’s Decision:

Toda 4n chip thuan don xin mién trir cia Nguyén don va
nhin manh quyén cia cic bén thué nha phan ddi chi phi hoic
chat luong cong viée thong qua quy trinh phap 1y sau khi nhan
duoc yéu cau thanh toan.

The Tribunal approved the Applicant's application for
exemption and emphasized the leaseholders' right to challenge
the costs or quality of the work through legal proceedings after
receiving payment demands.

Quyét dinh s6 CAM/33UD/LSC/2023/0033 ngay
08/10/2024 cia Toa so tham ban bat dong san (tai san nha &)

Decision No. CAM/33UD/LSC/2023/0033 dated on
October 08, 2024 of First - Tier tribunal property chamber
(residential property).

V/Iv: Yéu cau xac dinh trach nhiém thanh toan va tinh
3 hop ly caa phi dich vu quan ly 22 - 32

Re: Determination of liability to pay and reasonableness
of service charge

Noi dung vu an/Case Summary:

Vu tranh chap giita 6ng Miodrag Markovic (chii sé hiru)
— Nguyén don \{é ong Eduardo Sant’anna (ngwoi thué) — Bi
don lién quan dén viéc thanh toan va tinh hop ly ctia cac khoan
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phi dich vu ddi véi can ho Flat 5, 43 King Street, Great
Yarmouth, trong hai nam tai chinh 2022/2023 va 2023/2024. Cu
thé, cac khoan phi bao gdm phi quan ly, bao hiém, va chi phi sira
chira, bao tri.

The dispute between Mr. Miodrag Markovic (landlord) —
the Applicant, and Mr. Eduardo Sant’anna (tenant) — the
Respondent, concerns the payment and reasonableness of
service charges for the property Flat 5, 43 King Street, Great
Yarmouth, for the financial years 2022/2023 and 2023/2024.
Specifically, the charges include management fees, insurance,
and costs for repairs and maintenance.

‘ DP6i v6i nim 2022/2023, cac khoan chua thanh toan bao
gom/ In respect of 2022/23 the sums presently unpaid are::

« Phi quan ly: 350 bang Anh;
A management charge of £350.00

_ Phi sira chira va bao tri: 421 bang Anh, trong d6 17,5%
phan trdch nhiém cua bi don la 73,67 bang Anh.

A repairs and maintenance charge of £421.00 in respect of
which the Respondent’s 17.5% share equates to £73.67.

Péi véi nam 2023/2024, cac khoan chua thanh toan duoc
yéu cau tam ung va nay da dugc xac dinh nhu sau:

In respect of 2023/24 the sums presently unpaid, which had
been demanded in advance but have now been quantified, are:

« Phi bao hiém: 86,93 bang Anh;
The insurance premium of £86.93;
« Phi quan ly: 350 bang Anh;
The management fee of £350.00;

« Phisira chira, bdo tri va cic héa don: 485,79 bang Anh,
trong d6 phan 17,5% cua bi don 1a 85,01 bang Anh.

The repairs, maintenance and bills charge of £485.79 of
which the Respondent’s 17.5% share amounts to £85.01.

Bi don chi phan doi khoan phi quan 1y, 1ap luan rang éng
Markovic da khong cung cap bao céo tai chinh dugc ching nhan
boi ke toan doc lap nhu yéu cau cua hgp dong thué.

The Respondent only disputes the management fee,
arguing that Mr. Markovic has failed to provide financial

statements certified by an independent accountant as required by
the lease agreement.

Nhan dinh caa Toa an/Court’s Findings:

1. Theo hop dong thué, Nguyén don duoc quyen thu phi
quan Iy nhu mét phan cua chi phi bao tri hang nam. Thoi gian va
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cdng strc ma chu s hitu ty thuc hién dé quan ly tai san ciing duoc
xem la khoan chi phi hop 1€ theo hop dong.

Under the lease agreement, the Applicant is entitled to
charge a management fee as part of the annual maintenance
costs. The time and effort that the owner personally invests in
managing the property are also considered legitimate costs
under the agreement.

2. Mot khoan phi quan 1y £350 cé thé duoc xem 13 hop ly
néu dich vu quan 1y duoc cung cap theo tiéu chuan chuyén
nghiép (RICS hoac ARMA). Tuy nhién, trong truong hop nay,
dich vu quan Iy do chu so hitu cung cap bi danh gi4 1a rat han
ché:

A management fee of £350 could be considered reasonable
if the management service is provided to a professional standard
(e.g., by RICS or ARMA). However, in this case, the management
service provided by the owner was deemed to be very limited:

- Khdng c6 ké hoach bao tri tong thé.
There was no overall maintenance plan.

- Chi c6 mét s6 cong viéc bao tri co ban (vi du, bao hiém
tai san, gui yéu cau phi dich vu).

Only basic maintenance tasks were carried out (e.g.,
property insurance, sending service charge requests).

- Céc dich vu can thiét khac (nhu don dep, bao tri dén chiéu
sang, khoa ctra an ninh) khéng duoc thuc hién.

Other necessary services (such as cleaning, lighting
maintenance, security lock maintenance) were not performed.

3. Tda ciing cho rang Nguyén don da khong thyuc hién du
trach nhi¢m cua minh trong viéc khac phuyc tinh trang bat dong
gitra cac bén dé quan ly tai san mot cach hiéu qua.

The Tribunal also found that the Applicant had not fulfilled

their responsibility to resolve the disputes between the parties in
order to manage the property effectively.

Quyét dinh caa Toa &n/Court's Decision:

1. Chu s¢ hiru tai san co quyen thu phi quan ly lién quan
dén cong viéc 6ng ta thuc hién dé quan Iy tai san;

The property owner has the right to charge management
fees related to the work they perform in managing the property.

2. Mot khoan phi quan Iy £350.00 c6 thé duoc coi la hop ly
vé nguyén tic néu dich vu dugc cung cip dat tiéu chuan
cua RICS/ARMA,; tuy nhién, trong truong hop nay, cac dich vu
duoc cung cap khong dat tiéu chuan yéu cau. Mac di Nguyén
don khong hoan toan chiu trach nhiém vé sy gian doan trong giao
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tlep gitra cac bén, nhung la ngudi quan ly tai san, Nguyén don
van c6 trach nhiém chinh trong viéc giai quyét cac van dé nay.
Diéu d6 nham dam bao rang tai san dwoc quan ly hiéu qua, phuc
vu loi ich chung cua ca ngudi thué va cac bén thué/mua. Do do,
viéc giam phi quan ly xudng 25%, con £262.50, dugc xem 1a hop
ly.

A management fee of £350.00 can be considered
reasonable in principle if the service provided meets the
RICS/ARMA standards; however, in this case, the services
provided did not meet the required standards. Although the
claimant (owner) is not entirely responsible for the
communication breakdown between the parties, as the property
manager, the claimant still holds primary responsibility for
resolving these issues. This is to ensure that the property is
managed effectively, serving the collective interests of both the
tenant and the other parties involved. Therefore, reducing the
management fee by 25%, to £262.50, is considered reasonable.

Quyét dinh sd LON/OOAP/LDC/2022/0196 ngay
12/11/2024 ciia Toa so' tham ban bat dgng san (tai san nha &)

Decision No. LON/O0AP/LDC/2022/0196 dated on
November 12, 2024 of First - Tier tribunal property chamber
(residential property).

V/v: Pon xin mién yéu ciu tham van theo Muc 20ZA
Luat Chi nha va Ngwoi thué nha nam 1985 trwéc khi thuc
hién cong viéc sira chira

Re: An application under section 20ZA of the Landlord

and Tenant Act 1985 for dispensation from consultation prior
to carrying out works

Noi dung vu an/Case Summary:

Delphi Court Freehold Ltd - Nguyén don nhan thiy cong
vao bai d6 xe tai Delphi Court, 150-152 Fortis Green, London,
N10 3AT bi hong vao khoang thang 6 nam 2022 da lam giam an
ninh cta bai d6 xe. Ho céo budc rang c4c vy trom da xay ra tai
cac xe d6 sau khi bii @6 xe khong dugc bao vé. Nguyén don cho
rang viéc sira chita cong bai d6 xe la can thiét va cap bach dé
giam nguy co trdm cap va cai thién an ninh tong thé cua khu vuc.
Sau d6, cac cong viéc sira chita di duoc tién hanh dé dam bao
cong hoat dong hiéu qua. Pon yéu cau nay nham xin mién yéu
cau tham van theo luat dinh ddi véi cac cong viéc do.

Delphi Court Freehold Ltd - the Applicant, observed that
the car park gates at Delphi Court, 150-152 Fortis Green,
London, N10 3AT became defective around June 2022,
compromising the security of the car park. They alleged that
thefts occurred from parked vehicles after the car park was left
unsecured. The Applicant argued that repairing the car park
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gates was necessary and urgent to reduce the risk of theft and
enhance the overall security of the area. Subsequently, repair
works were undertaken to ensure the gates operated effectively.
This application seeks to obtain a dispensation from the statutory
consultation requirements for these works.

Cac bén thué nha tai Delphi Court, 150-152 Fortis
Green, London, N10 3AT - Bi don khong c0 bat ky y kién nao
trong vu Vviéc néu trén.

The leaseholders at Delphi Court, 150-152 Fortis Green,
London, N10 3AT - the Respondents, did not provide any
comments regarding the aforementioned matter.

Nhan dinh caa Toa an/Court's Findings:

- Toa 4n dd xem xét cac tai liéu dugc nop. Khéng co su
phan do6i nao tur cac bén thué nha.

The Tribunal has considered the papers lodged. There is no
objection raised by the Respondent leaseholders.

- Nguyén don di chung minh dugc su can thiét phai tién
hanh céng viéc mot cach khan trrong dé giam nguy co trom Cap
va duy tri an ninh khu vuc. Tt cac tai li¢u duoc cung cap, co the
thdy rang chi bang cach stra chita kip thoi thi an ninh khu vic
mai duoc dam bao.

The Applicants demonstrate a need to carry out the works
expeditiously to reduce the risk of theft and maintain site
security. It is apparent from the submissions site security could
only be achieved and maintained through timely gate repair.

- Toa an khong xac dinh duoc bat ky thiét hai nao gay ra
cho céac bén thué nha do viéc khéng tuan tha quy trinh tham van
theo luat dinh trong treong hop nay.

The Tribunal has not identified any prejudice to the
leaseholder caused by the failure to comply with the statutory
consultation procedure on this occasion.

Quyét dinh caa Toa an/Court's Decision:

1. Tda &n x&c nhan rang viéc mién yéu cau tham van la phu
hop cho cong viéc stra chira cong bai do xe.

The Tribunal is satisfied it is appropriate to dispense with
the consultation requirements for the Car Park Gates repair.

2. Nguyén don c6 trach nhiém gui ban sao quyét dinh nay
cho tat ca cac bén thué nha duoc liét ké trong don yéu cau.

@® Téng 2, 87 Nguyén Van Linh, quin Hai Chau, Pa Ning. @ Téng 8, 205B Hoang Hoa Tham, Q.Binh Thanh, H6 Chi Minh. @366 Phan Chu Trinh, Tp. Hué, Thira Thién Hué.
(’ © fdvn.vn | fdvnlawfirm.vn | diendanngheluat.vn © Luatsuhochiminhfdvn.vn O Luatsuhue.vn
© Ting 2, 68 Duong Pinh Nghé, Yén Hoa, Ciu Gidy, Ha Noi. @ Khdi 11, P. Quynh Xuan, Tx. Hoang Mai, Nghé An. © 61 Pham Vin Dong, Tp Pleiku, Gia Lai.
FDVN LAW FIRM © Luatsuhanoifdvn.vn @Tfmg 2, Toa nha Ctra Tién Phd, phuong Vinh Tén, Tp. Vinh O Luatsugialai.vn

O Luatsungheanfdvn.vn




’ LUAT SU FDVN
( D 0772096 999 © fdvnlawfirm@gmail.com ) fdvn.vn | fdvnlawfirm.vn | diendanngheluat.vn

FDVNLAWFIRM Feel free to go with the truth

It is the Applicant’s responsibility to serve a copy of the
Tribunal’s decision on all Respondent leaseholders listed on the
Application.

3. Quyét dinh nay khong anh huong dén quyén cua cac Bj
don trong viéc thach thirc chi phi, kha néng thanh toan hoac chat
luong cbng viéc néu ho muon.

This decision does not affect the right of the Respondents
to challenge the costs, payability or the standard of work should
they so wish.

Quyét dinh so CAM/OOMG/LRM/2024/0001 ngay
31/10/2023 ciia Toa so tham ban bat dong san (tai san nha &)

Decision No. CAM/33UE/F77/2024/0023 dated on
October 31, 2024 of First - Tier tribunal property chamber
(residential property)

VIv: Yéu ciu xac dinh rang vao ngay lién quan, cong ty
RTM ciia nguyén don c6 quyén tiép quan quan ly tai san theo
Piéu 84(3) ciia Luat Cai cach Quyén sé hiru chung va Thué
dai han nam 2002.

Re: Determination that on the relevant date the RTM
company was entitled to acquire the right to manage, pursuant
to 5.84(3) of the Commonhold and Leasehold Reform Act 2002.

Noi dung vu an/Case Summary:

Nguyén don - cong ty Medina House (Milton Keynes)
RTM Co Ltd yéu cau c6 quyén tiép quan quan Iy mot tda nha
can ho cO tén Medina House tai dia chi 302-340 Silbury
5 Boulevard, Milton Keynes MK9 2AE. Vao ngay 31 thang 3 nam 39-47
2021, mot hop dong thué cin ho s 8 trong toa nha duogc ky két
vé6i thoi han 125 nam ké tir ngay 1 thang 2 nam 2021. Chi nha
la chu s& hru hop phap va nguoi thué 1a Rashad cung nhiing
ngudi khac. Bén nay, hop dong thué nay chua dugc dang ky tai
Co quan DPing ky Dét dai, diéu nay duoc thé hién qua viéc khdng
c6 ghi chi ndo vé hop dong thué nay trong danh sach thong béo
hop dong thué thuoc quyén sé hitu chung.

The Applicant - Medina House (Milton Keynes) RTM Co
Ltd seeks to acquire the right to manage a block of flats named
Medina House, located at 302-340 Silbury Boulevard, Milton
Keynes MK9 2AE. On March 31, 2021, a lease agreement for
flat 8 in the building was signed, with a term of 125 years starting
from February 1, 2021. The landlord is the legal owner, and the
tenant is Rashad and others. To date, this lease has not been
registered with the Land Registry, as evidenced by the absence
of any notation regarding this lease in the list of leasehold
notifications under the commonhold ownership.
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Ngay 12 thang 9 ndm 2023, nguyén don gtti thong bao moi
tham gia quyén quan ly (theo Diéu 78 cua Luat) dén tat ca cac
ngudi thué du diéu kién, nQOaI trir cin ho s6 8. D4i vé6i cin ho 6
8, thong bao duogc gui dén chi so hiru hop phéap.

On September 12, 2023, the Applicant sent a notice inviting
participation in the right to manage (under Section 78 of the Act)
to all eligible tenants, excluding flat 8. For flat 8, the notice was
sent to the legal owner.

Ngay 12 thang 10 nam 2023, nguyén don guri thdng bao yéu
cau quyén quan 1y (theo Diéu 79 cua Luat).

On October 12, 2023, the Applicant sent a notice
requesting the right to manage (under Section 79 of the Act).

Tuy nhién, Bi don - Assethold Limited cho rang cong ty
RTM di khong thong bao cho tat ca cac ngudi thué di dicu kién,
bao gém nhimng ngudi thué cua flat 8 va cho rang diéu nay vi
pham céc yéu cau cua Diéu 78(1) va 79(2) cua Luat 2002 khién
thong béo yéu cau quyén quan ly bi vo hiéu.

However, the Respondent - Assethold Limited argues that
the RTM company failed to notify all eligible tenants, including
those in flat 8, and claims that this constitutes a breach of the
requirements under Sections 78(1) and 79(2) of the 2002 Act,
rendering the request for the right to manage invalid.

Nhan dinh cia Toa an/Court's Findings:

1. Céc luat su ctia Bi don khong trich dan vu an Assethold
Ltd v 7 Sunny Gardens Road RTM Company Ltd [2013] UKUT
0590 (LC), mac du da trich dan vu an nay cho Toa &n trong quyét
dinh  ngay 29 thang 3 nam 2024  trong
CAM/22UE/LRM/2023/0007 (80 High Street, Hadleigh,
Benfleet, Essex SS7 2PB), vi trong doan 29 cua vu Sunny
Gardens, Pho Chu tich da tuyén bo:

The Respondent solicitors have not cited Assethold Ltd v 7
Sunny Gardens Road RTM Company Ltd [2013] UKUT 0590
(LC), despite that authority having been cited by them to this
Tribunal on behalf of the Respondent in the decision dated 29
March 2024 in CAM/22UE/LRM/2023/0007 (80 High Street,
Hadleigh, Benfleet, Essex SS7 2PB), since in paragraph 29 of
Sunny Gardens the Deputy President (emphasis supplied) held

“29. Pé tré thanh nguoi thué di diéu kién cua mét can hé,
Mot nguwoi phdi la nguoi thué cia can hé dé theo mét hop dong
thué dai han. Ngwoi 'thué’ dwoc dé cip trong Bzeu 75(1) cua
Dao ludt 2002 la nguwoi ma trong thai gian nay, quyén lgi phap
ly ciia hop dong thué dwoc cép cho.

To be the qualifying tenant of a flat a person must be a
tenant of that flat. The “tenant” referred to in section 75(1) of
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the 2002 Act is the person in whom, for the time being, the legal
estate created by the lease is vested. As the LVT correctly
observed, the 2002 Act is not concerned with beneficial
interests.”

2. Nhu cac Nguyén don da dé cap, mot s6 chuyén nhuong
tai san ding ky phai dugc dang ky néu ching c6 hiéu luc phép
ly. Biéu nay bao gom cac hop dong thué trén 7 ndm. Vu viéc ndy
phai c6 su ding ky hop ddng.

As the Applicants contend, certain dispositions of a
registered estate must be registered if they are to take effect at
law and not merely in equity. These include leases over 7 years.

3. Trong vu viéc nay, hop ddng khong dugc dang ky tai Co
quan Dang ky Dat dai, vi vay khong c6 hop dong hop I¢, va mot
nguoi khdng phai la nguoi thué du dieu kién.

In this case, the lease was not registered with the Land

Registry, therefore there is no valid lease, and a person is not
considered a qualifying tenant.

Quyét dinh caa Toa an/Court's Decision:

1. Nguyén don c6 quyen tiep quan quyen quan ly Tai san,
theo Dicu 84(3) cua Pao luat Cai cach Quan ly Chung va Cho
thué 2002.

The Applicant was entitled to the right to manage the
Property, pursuant to s.84(3) of the Commonhold and Leasehold
Reform Act 2002.

2. Theo Quy tac 13(2) ciia Quy tac Thu tuc Toa an (Toa an
Cap Mot) (Phong Tai san) nam 2013, Toa an ra 1énh cho Bi don
hoan tra cho Nguyén don phi dang ky £100.

Pursuant to rule 13(2) of the Tribunal Procedure (First
Tier Tribunal) (Property Chamber) Rules 2013, the Tribunal

orders the Respondent to reimburse to the Applicant the
application fee of £100.

Quyét dinh s6 CAM/O0JA/F77/2024/0027 ngay
21/10/2024 cia Toa so tham ban bat dong san (tai san nha 6)

Decision No. CAM/00JA/F77/2024/0027 dated on
October 21, 2024 of First - Tier tribunal property chamber
(residential property)

V/v: Xac dinh mirc gia thué cong bang méi theo Dieu 70
Luat Thué Nha 1977
Re: Determination of a new fair rent according to Section
70 Rent Act 1977
Noi dung vu an/Case Summary:
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Vu 4n lién quan dén viéc xac dinh mirc gia thué cong bang
cho tai san tai 78 Hanbury Ortan Goldhay, Peterborough.
Nguyén don - Chi nha (Accent Housing Limited) di yéu cau
dang ky muc gia thué cong bang 1a £490 mdi thang vao thang 6
nim 2024, bao gdbm £44,70 phi dich vu.

The case concerns the determination of the fair rent for the
property at 78 Hanbury Ortan Goldhay, Peterborough. The
Applicant — the landlord (Accent Housing Limited) — applied
for the registration of a fair rent of £490 per month in June 2024,
including a £44.70 service charge.

Tuy nhién, Nhan vién Thué nha da dang ky muc gia thué
méi 12 £513 mai thang, bao gdom £55,84 phi dich vu, c6 hiéu luc
tir ngay 28 thang 9 nam 2024. Bi don - Ong G. Filomena & Ba
P. Filomena phan d6i va y&u cau Toa an xac dinh lai mac gia
thué.

However, the Rent Officer registered a new fair rent of
£513 per month, including a £55.84 service charge, effective
from 28 September 2024. The Respondent - Mr. G. Filomena &
Mrs. P. Filomena objected and requested the Tribunal to
determine a new rent.

Nhan dinh caa Toa an/Court's Findings:

1. Toa nhan thay tai san trong tinh trang co ban, véi gia thué
thi truong la £800 moi thang sau khi dieu chinh cho cac khuyet
diém nhu thiéu tham, rém ctra va thiét bi gia dung.

The Tribunal found the property to be in basic condition,
with a market rent of £800 per month after adjusting for
deficiencies such as the lack of carpets, curtains, and white
goods.

2. Toa xéac dinh khdng cd su khan hiém vé tai san trong khu
vuc Peterborough, vi vay khong can diéu chinh thém do yéu to
nay.

The Tribunal determined that there was no scarcity of
properties in the Peterborough area, so no further adjustment
was needed for this factor.

3. Toa &p dung Gici han Mirc Gia Thué Cong Bang Toi Pa
(MFRC), gidi han mtrc tang gia thué theo chi so6 RPI cong véi
5%.

The Tribunal applied the Maximum Fair Rent Cap
(MFRC), limiting the rent increase to the change in the RPI plus
5%.

Quyét dinh caia Toa an/Court's Decision:

Muc gi4 thué cong bang s& dugc diang ky dua trén diéu nay
la £800, nhung muc gia thué mai bi gidi han bai phép tinh Gidi
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han Mtc Gia Thué Coéng Bang T6i Pa (MFRC). MFRC gidi han
mtrc ting vao su thay doi trong Chi s6 Gia tiéu dung (RPI) (duoc
xdc dinh hai thang trugce mdi thoi diém), gitra ngay dang ky muc
gia thué cong bang cudi cung va ngay hién tai, cong vai 5%. Céac
phép tinh duoc thé hién trong mau MFRC va diéu nay gisi han
muc gia thué céng bang méi & mic £569,68 mdi thang. Muc gia
thué cong bang vi vay duoc gidi han va dang ky tai muc nay.

The fair rent to be registered on this basis alone would be
£800 but, the new rent is limited by the statutory Maximum Fair
Rent Cap calculation. The MFRC limits any increase to the
change in RPI (set two months prior at each date), between the
date of the last registration of a fair rent and the current, plus
5%. The calculations are shown in the MFR form and this caps
the new fair rent at £569.68 per month. The fair rent is therefore
capped and registered at this figure.

Quyét dinh sb CAM/12UE/MNR/2024/0137 ngay
21/10/2024 caa Toa so tham ban bat dong san (tai san nha &)

Decision No. CAM/12UE/MNR/2024/0137 dated on
October 21, 2024 of First - Tier tribunal property chamber
(residential property)

V/v: Xac dinh mirc gia thué méi theo Piéu 13 Luat Nha
& 1988

Re: Determination of a new rent based on Section 13
Housing Act 1988

Noi dung vu an/Case Summary:

Vu tranh chip lién quan dén viéc ting gia thué nha tai The
Old Mill, St. Ives, gitta Nguyén don - ngwoi thué Bruce
Harwood va Bi don - chii nha David Horsley. Vao thang 9 nam
7 2024, Nguyén don phan di viéc chii nha thong bao ting gia thué 52 - 55
tir £875 1én £1,175 mdi thang, ¢ hiéu luc tir ngay 21 thang 9
niam 2024. Nguyén don cho rang muc ting nay 1a qua cao va gip
khoé khan trong viéc thanh toan.

The dispute involves a rent increase at The Old Mill, St.
Ives, between the Applicant - tenant Bruce Harwood, and the
Respondent - landlord David Horsley. In September 2024, the
claimant objected to the Applicant's notice of a rent increase
from £875 to £1,175 per month, effective from 21 September
2024. The Applicant argued that the increase was too high and
expressed difficulty in making the payment.

Nhan dinh caa Toa an/Court’s Findings:

1. Dya trén kién thirc chung cua Toa an vé cac muc gia thué
thi treong ¢ khu vuc St. Ives, Toa an xac dinh rang tai san nay sé
cho thué theo cac diéu khoan cua hgp dong thué ngan han dam
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bao (AST), véi muc gia £1,175 mdi thang, dwoc trang bj day du
va trong tinh trang tot.

Based on the Tribunal's general knowledge of market rent
levels in the St. Ives area, it was determined that the property
would rent under the terms of an Assured Shorthold Tenancy
(AST) for £1,175 per month, fully furnished and in good
condition.

2. Muc gia thué méi 1a £1,175 mdi thang s& phai tra co hiéu
luc tir ngay 21 thang 9 nam 2024. Tuy nhién, Toa an da ghi nhan
su kho khin chung ma nguoi thué dé cap khi murc gia thué ting
1én £1,175 mdi thang. Toa &n c6 quyén han dé tri hodn ngay hiéu
lyc tir ngay 21 thang 9 nam 2024 dén ngay ra quyét dinh 1a 21
thang 10 nam 2024.

The new rent of £1,175 per month was to be payable from
21 September 2024. However, the Tribunal acknowledged the
general hardship expressed by the tenant regarding the rent
increase to £1,175 per month. The Tribunal has the authority to
delay the effective date from 21 September 2024 to the date of
the decision, which is 21 October 2024.

Quyét dinh caa Toa an/Court's Decision:

Hodn ngay hiéu lyc cua muc gia thué méi dén ngay 21
thang 10 nam 2024, thay vi tir ngay 21 thang 9 nam 2024 nhu
thong bdo ban dau. Chu nha khong bat buoc phai thu muc gia
nay nhung khong thé thu cao hon mirc da xac dinh.

The effective date of the new rent was postponed to 21
October 2024, instead of the original date of 21 September 2024

as stated in the notice. The landlord is not obligated to charge
this rent but cannot charge more than the amount determined.

Quyét dinh sé BIR/OOCN/LDC/2024/0006 ngay
19/08/2024 ciia Toa so tham ban bat dgng san (tai san nha &)

Decision No. BIR/OOCN/LDC/2024/0006 dated on
August 19, 2024 of First - Tier tribunal property chamber
(residential property)

V/v: Yéu cau mién trir tat ca hoic mét phan yéu cau
tham van theo Pieu 20ZA cua Pao luat Ngwoi thué nha va
8 Chu dat 1985 56 - 60

Re: An Application for the dispensation of all or any of
the Consultation Requirements provided for by Section 20ZA
of the Landlord & Tenant Act 1985

Noi dung vu an/Case Summary:

Vu viéc lién quan dén yéu cau caa Nguyén don - Warwick
Crest Ltd, chu so hitu toa nha 1-68 Warwick Crest, xin mién trur
cac yéu cau tham van theo DBieu 20 cta Pao luat Ngudi thué nha
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va Chu dat 1985 dé lap dat hé thong bao chay Grade D LD2 nham
giam nguy co chay nd va tranh chi phi cao tur viéc duy tri luc
lwong Waking Watch (£5,000/tuan). Sau khi hoan thanh cong
viéc voi chi phi £82,815.60, bao cao danh gia cho thay nguy co
chéay né da duoc giam thiéu va khong can thuc hién cac bién phap
b sung. Warwick Crest Ltd d3 théng bao trudc cho céc Bi don
- chi sé hiru dai han khac nhau tai 1-68 Warwick Crest,
Edgbaston, Birmingham, B15 2LH, nhung khong thuc hién tham
van day du vi tinh khan cip cua cong viéc. Chi c6 ba phan hoi
ung ho va khéng cé y kién phan dbi.

The case involves a request from the Applicant - Warwick
Crest Ltd, the freehold owner of the building at 1-68 Warwick
Crest, to be exempted from the consultation requirements under
Section 20 of the Landlord and Tenant Act 1985 for the
installation of a Grade D LD2 fire alarm system to reduce fire
risk and avoid high costs associated with maintaining a Waking
Watch service (£5,000/week). After completing the work at a cost
of £82,815.60, the assessment report showed that the fire risk
had been reduced, and no further measures were deemed
necessary. Warwick Crest Ltd had notified the Respondent —
various long leasehold owners at 1-68 Warwick Crest,
Edgbaston, Birmingham, B15 2LH — but did not carry out full
consultation due to the urgency of the work. Only three responses
were received in support, with no objections.

Nhéan dinh ciia Toa an/Court’s Findings:

1. Toa &n nhan thay rang cong viéc lip dat hé thdng béo
chéy 1 cip béach. Tinh trang ciia mat ngoai toa nha doi hoi phai
trién khai ngay lap tic bién phép "Waking Watch" hoac lap dat
mot hé théng bao chéay pha hop.

It is evident to the Tribunal that the work was urgent. The
condition of the fagade is such that either a Waking Watch
needed to be implemented immediately or a suitable fire alarm
system needed to be installed.

2. Toa 4n cling nhan dinh rang néy tuan thu day du quy trinh
tham van, cdng viéc s€ bi tri hodn, dan dén chi phi dang ké tur
viéc thué doi "Waking Watch" ma cac bén thué phai ganh chiu.

It is also evident to the Tribunal that if the full consultation
process had been followed then the works would have been
delayed which would have resulted in considerable cost of a
Waking Watch, to the leaseholders.

3. Toa an hai long véi cac thong tin dugc cung cap va cho
rang viéc mién trir cac yéu cau tham van trong trudng hop nay la
hop ly. Toa nhan dinh rang cac bén thué sé khdng phai chiu (hoac
d khong phai chju) bat ky thiét hai ndo do viéc khéng tham van,
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va trén thyc té, néu cong viéc bi tri hodn, ho sé& chiu thiét hai dang
ké.

The Tribunal is satisfied on the information provided that
it is reasonable to dispense with the consultation requirements
in this case. The Tribunal is satisfied that the leaseholders will
not suffer (or have not suffered) any prejudice by the failure to
consult. Indeed, they would, in the Tribunal’s view, be
significantly prejudiced if the work was delayed.

Quyét dinh caa Toa an/Court's Decision:

Toa &n chap thuan viéc mién trir theo Diéu 20ZA va ra
quyét dinh phi hop. Tuy nhién, phan quyét nay khong dua ra
hodc ngu y bat ky danh gia nao vé tinh hop ly cua céng viéc duoc
thuc hién hay chi phi cua cac cong viéc do.

The court approved the exemption under Section 20ZA and
issued an appropriate order. However, this judgment does not
provide or imply any assessment of the reasonableness of the
work carried out or the costs of those works.

Quyet dinh so LON/OOBG/LAM/2024/015 ngay
22/10/2024 cia Toa so tham ban bat dong san (tai san nha 6)

Decision No. LON/00BG/LAM/2024/015 dated on
October 22, 2024 of First - Tier tribunal property chamber
(residential property)

V/v: Chi dinh mgt ngwoi quan ly
Re: Appointment of a manager
Noi dung vu an/Case Summary:

Nguyén don - chi sé hiru caa 8 cian ho thué lau dai tai
toa nha 50 Westferry Road, London yéu cau Toa an chi dinh
mot quan ly méi dé quan Iy tai san nay sau khi chii sé hiru ci -
Bi don (KAL Estates Limited) di bi giai thé. Cac Nguyén don
9 t6 cdo cong ty cii da khong thuc hién ding nghia vy bao tri va 61-65
stra chira tai san, dan dén viéc tai san bi xudng cap va khong co
bao hiém tir thang 4 nam 2024. Do cong ty bi gial the, quyén so
hitu tai san thuoc vé Vuong Quéc Anh, khién khong co ai chiu
trach nhiém vé quan ly tai san. Mic du dai dién cua cong ty cil,
ong Ikumawoyi, c6 mat trong phién toa, Toa an da xac dinh éng
khong c6 tu cach phap 1y vi cong ty da bi giai the. Cac Nguyén
don dé xuat 6ng Kingsley 1am ngudi quan ly méi.

The Applicants - owners of 8 long leasehold flats at 50
Westferry Road, London, requested the Tribunal to appoint a
new manager to oversee the property after the previous owner -
the Respondent (KAL Estates Limited), was dissolved. The
Applicants accused the former company of failing to fulfill its
maintenance and repair obligations, leading to the property
deteriorating and being uninsured since April 2024. Due to the
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dissolution of the company, the property’s ownership passed to
the Crown, leaving no one responsible for managing the
property. Although the representative of the former company,
Mr. Ikumawoyi, attended the hearing, the Tribunal determined
that he had no legal standing as the company had been dissolved.
The Applicants proposed Mr. Kingsley as the new manager.

Nhan dinh cia Toa an/Court’s Findings:

1. Ong Ikumawoyi théng b&o véi Toa an ring éng dai dién
cho cong ty Bi don. Tuy nhién, Tda an chi ra rang diéu nay khong
thé dung vi cong ty Bi don da bi giai thé. Toa an vi vay da xac
nhan rang khéch hang cua 6ng Ikumawoyi thuc té 1a 6ng Kawak,
ngudi khong cé tu cach phap 1y trong vu an ndy va khong thé
dua ra bat ky su dai dién nao thay mit cho cong ty, vi cong ty da
bi giai thé.

Mr Ikumawoyi informed the Tribunal that he appeared on
behalf of the Respondent. However, the Tribunal pointed out that
this could not be correct because the Respondent company was
dissolved. The Tribunal was, therefore satisfied that Mr
lkumawoyi’s client was in fact Mr Kawak who had no standing
in the proceedings nor was he able to make representations on
behalf of the company, which was dissolved.

2. Toa 4n da ty tién hanh tham van dng Kingsley vé kién
thirc va kinh nghiém caa 6ng. Toa an cling danh gia cao viéc 6ng
Kingsley hién tai dang dugc Toa an chi dinh lam Quan ly trong
bén vu &n khéac.

The Tribunal also attached significant weight to the fact the
Mr Kingsley had currently been appointed as a Manager by the
Tribunal in four other cases.

Quyét dinh caa Toa an/Court's Decision:

Ong Kingsley c6 du kién thuc va kinh nghiém dé duoc chi
dinh 1am Quan Iy tai san theo cac diéu kién da néu trong quyét
dinh kém theo ban &n nay. Quyét dinh cua Toa an cd hiéu luc
ngay 1ap tac vi tai san da khong c6 bao hiém ké tir thang 4 nam
2024,

Mr Kingsley possessed the relevant knowledge and
experience to be appointed as the Manager of the property on
the terms set out in the management order annexed to this
decision. The Tribunal’s appointment is forthwith because the
property has been uninsured since April 2024.

Quyét dinh so LON/OOBH/LAC/2024/0002 ngay
14/10/2024 ciia Toa so tham ban bat dgng san (tai san nha &)

10 Decision No. LON/00BG/LAM/2024/015 dated on 66 - 70
October 14, 2024 of First - Tier tribunal property chamber
(residential property)
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VIv: Chi dinh mot ngwoi quan ly
Re: Appointment of a manager
Noi dung vu an/Case Summary:

Nguyén don - Cac ngwoi thué nha tai De Vere Court,
bao géom Hornbeam Labs Limited, Timothy Quayle, Full
Power Corporation, Keahn Rahiminejad va Lawrence Best
yéu cau Toa 4n xac dinh rang khoan phi hanh chinh 72 bang (bao
gom VAT) ma bi don yéu cau d6i véi viéc thu tién thué dat la
khong hop ly va khéng phai do nguoi thué thanh toan. Ho cho
rang phi nay khong duoc quy dinh trong hop dong thué Vvakhdng
c6 cén cur phap ly. Bi don - Assethold Limited, cho rang ho c6
quyen thu phi hanh chinh nay theo cac diéu khoan trong hop
ddng thué, cu thé la khoan phi “thu tién thué" duoc néu trong Phu
luc 7, Piéu 2.3.2 cua hop dong. Bi don khang dinh rang day 1a
khoan phi hop ly ma mét dai 1y doc lap cé thé tinh cho cong viéc
thu tién thué dat.

The Applicant — the tenants at De Vere Court, including
Hornbeam Labs Limited, Timothy Quayle, Full Power
Corporation, Keahn Rahiminejad and Lawrence Best —
requested the Court to determine that the £72 administrative fee
(including VAT) demanded by the Defendant for ground rent
collection was unreasonable and not payable by the tenants.
They argued that this fee was not stipulated in the lease
agreement and lacked a legal basis. The Respondent —
Assethold Limited contended that they were entitled to charge
this administrative fee under the terms of the lease agreement,
specifically the "rent collection" fee outlined in Schedule 7,
Clause 2.3.2 of the lease. The Respondent asserted that this was
a reasonable fee that an independent agent could charge for
ground rent collection services.

Nhan dinh cia Toa an/Court's Findings:

1. Toa 4n xé4c dinh rang bi don khong thé dugc coi 1a da thu
tién thué dat ma chi don gian 1a guri théng béo yéu cau thanh toan.
Do d6, Toa an cho rang bi don khong c6 quyén yéu cau thu phi
hanh chinh 1a 50 bang cong véi 72 bang bao gdm VAT cho viéc
thu tién thué dat; Avon Ground Rents Ltd v Stampfer [2022]
EWCA Civ 1375. Vi vay, khoan phi 50 bang cong vai 72 bang
bao gom VAT yéu cau thu cho viéc thu tién thué dat khéng phai
do nguoi don xin thanh toan, du cho n6 ¢ dugc yéu cau ding
dan thdng qua viéc gui thong bao theo Piéu 166 cua Luat Cai
cach Quyén S¢ hitu Chung va Quyén S¢ hitu Nha ¢ 2002.

The tribunal determines that the respondent cannot be said
to have collected the ground rent that was said to due, after the
service only of a demand for payment. Therefore, the tribunal
finds the respondent is not entitled to demand an administration

D 0772096 999 © fdvnlawfirm@gmail.com ) fdvn.vn | fdvnlawfirm.vn | diendanngheluat.vn

© Tiang 2, 87 Nguyén Van Linh, quin Hai Chau, Pa Nang. © Tang 8, 205B Hoang Hoa Tham, Q.Binh Thanh, H6 Chi Minh. @366 Phan Chu Trinh, Tp. Hué, Thira Thién Hué.
(’ Q fdvn.vn | fdvnlawfirm.vn | diendanngheluat.vn © Luatsuhochiminhfdvn.vn O Luatsuhue.vn
© Ting 2, 68 Duong Pinh Nghé, Yén Hoa, Ciu Gidy, Ha Noi. @ Khdi 11, P. Quynh Xuan, Tx. Hoang Mai, Nghé An. © 61 Pham Vin Déong, Tp Pleiku, Gia Lai.
FDVN LAW FIRM © Luatsuhanoifdvn.vn @Tfmg 2, Toa nha Ctra Tién Phd, phuong Vinh Tén, Tp. Vinh O Luatsugialai.vn

O Luatsungheanfdvn.vn




’ LUAT SU FDVN : . ;
( : D 0772096 999 © fdvnlawfirm@gmail.com ) fdvn.vn | fdvnlawfirm.vn | diendanngheluat.vn

FDVNLAWFIRM Feel free to go with the truth

fee of £50 plus £72 including VAT for the collection of the ground
rent; Avon Ground Rents Ltd Stampfer [2022] EWCA Civ 1375.
Therefore, the sum of £50 plus £72 including VAT demanded for
the collection of the ground rent is not due from or payable by
the applicants whether or not it has been properly made due by
the service of a notice under s.166 of the Commonhold and
Leasehold Reform Act 2002 (if any).

2. Toa an cho rang hop dong thué c6 tham chiéu dén viéc
chu s¢ hiru hoac dai ly cta ho tham du tai Toa nha véi muc dich
thu tién thué dat. Trong trudng hop nay, chi cé thu va email gii
y&u cau thanh toan tién thué dat va phi hanh chinh va bi don
khong khiang dinh nguoc lai. Vi vay, bi don khong thé duoc coi
1a d4 "thu" tién thué dat va do d6 khong cé quyén yéu cau thu phi
hanh chinh.

The tribunal finds the leases make reference to the
attendance at the Building by the landlord or an agent for the
purpose of the collection of the ground rent. In this instance
simply letters and emails sent demanding payment of the ground
rent and administration charge and the respondent has not
asserted otherwise. Therefore, the respondent cannot be said to
have ‘collected’ the ground rent and is therefore not entitled to
seek an administration charge.

Quyét dinh cia Toa an/Court's Decision:

Toa &n cho rang hop Iy khi ra lénh theo Diéu 20C cua Luat
Nguoi thué va Chu sé hiru Dat dai nim 1985 va Diéu 5A trong
Phu luc 11 ctia Luat Cai cach Quyén S¢ hitu Chung va Quyén So
hitu Nha & 2002, dé dam bao rang khéng cé chi phi nao cua bi
don trong yéu cau nay cd thé duoc yéu cau nguyén don.

The tribunal considers it reasonable to make an order
under section 20C of the Landlord and Tenant Act 1985 and
paragraph 5A of schedule 11 of the Commonhold and Leasehold
Reform Act 2002, so that none of the respondent’s costs of this
application can be sought from the applicants.
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FIRST-TIER TRIBUNAL
PROPERTY CHAMBER
(RESIDENTIAL PROPERTY)

Case reference : CAM/34UF/LBC/2023/0005
Flat 16 Denbeigh House, Hamblin
Property : Court, Rectory Road, Rushden,
Northamptonshire NN10 oAT
Applicant : Warrenden Limited
Representative : Andrew Martin (Counsel)
. (1) Nathan Andrew Leigh
Respondents *  (2) Matthew Richard Leigh
Representative : (1) Sarah Leigh
(2) Unrepresented
Determination of an alleged breach
. . . of covenant under section 168(4)
ype of application : Commonhold and Leasehold
Reform Act 2002
Tribunal : Judge K. Saward
Date of hearing : 6 September 2024
Date of decision : 9 September 2024

DECISION AND REASONS

© CROWN COPYRIGHT 2024
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Decisions of the Tribunal

(1)

(2)

The Tribunal determines that for the purposes of section 168(4) of the
Commonhold and Leasehold Reform Act 2002, the Respondents have
breached Clause 2 and paragraph 5 of the First Schedule to their Lease
(more particularly described below) by keeping a dog in the flat without
the written consent of the lessor.

The Applicant has not demonstrated that the Respondents have
committed a breach of the aforesaid clauses to the Lease by keeping a
dog in the flat which may cause annoyance to any owner or occupier of
the other flats comprised in Hamblin Court.

REASONS

The Application

By an application dated 2 June 2023, the Applicant freeholder seeks a
determination under section 168(4) of the Commonhold and Leasehold
Reform Act 2002 ('the 2002 Act’) that the Respondent leaseholders
are in breach of their lease of Flat 16, Denbeigh House, Rectory Road,
Rushden, Northamptonshire (“the Property”). It is alleged in the
application form that the Respondents are keeping a dog in Flat 16
without the written consent of the Applicant since at least 23 March
2018, in breach of paragraph 5 of the First Schedule to the Lease.

On 3 April 2024 the Tribunal gave Directions naming Nathan Leigh as
the sole respondent. The Tribunal subsequently added Matthew Leigh
as second respondent under rule 10 of the Tribunal Procedure (First-
tier Tribunal) (Property Chamber) Rules 2013 (“the 2013 Rules”), and
re-issued the Directions to all parties on 13 May 2024.

Those Directions highlighted how the purpose of the proceedings was
not entirely clear if the First Respondent had, as indicated, admitted
that he keeps his dog in the Property. The parties were encouraged to
liaise and, if both agreed, they were invited to use the Tribunal’s free
mediation facility. In the Applicant’s subsequent statement of case, it is
stated that an Order of the Tribunal is needed determining that a
breach has occurred in order for the Applicant to approach the County
Court for enforcement by way of forfeiture of the Respondents’ lease.

The Respondents did not provide a full statement in response to the
application, as directed, or any witness statements. However, the First
Respondent’s sister alerted the Tribunal to health issues said to prevent
participation by Nathan Leigh and set out a response on his behalf by
email. These emails prompted a procedural application by the
Applicant at the hearing as described below.
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The hearing

10.

11.

The hearing took place remotely using the CVP platform.

The Applicant was represented by Andrew Martin (Counsel). Neither
Respondent attended the hearing. The Tribunal had received advance
notification that this would be the case from Sarah Leigh, the
Respondents’ sister from whom email submissions had been received.
Ms Leigh attended the hearing.

At the start of the hearing, the Applicant opposed Ms Leigh
representing one or both Respondents. Neither Respondent had
provided written notice of her appointment as their representative, as
required by Rule 14(2) of the 2013 Rules. By letter dated 11 June 2024,
the Tribunal had required the Applicant to copy Sarah Leigh into
correspondence and noted that written evidence was required of her
appointment by the Respondents for her to be considered as such. The
Applicant considered there to be no excuse for the omission of a letter
of authority when the Applicant’s solicitors had informed Ms Leigh of
the requirement as early as 25 April 2024.

During a short adjournment, Ms Leigh produced a copy of a signed (but
undated) handwritten letter of authority from Nathan Leigh consenting
to her representing and acting on his behalf at the hearing. She also
produced a copy GP’s letter dated 2 May 2024 confirming the health
issues relied upon by Nathan Leigh as the reason for his non-
attendance. Having seen the handwritten letter, Mr Martin
acknowledged that Ms Leigh appeared to have authority to act for
Nathan Leigh and on that basis, he did not pursue the point further.

Whilst the letter of authority should have been presented much earlier,
the Tribunal was mindful of Nathan Leigh’s health considerations.
Moreover, there was substantive compliance with Rule 14(2) albeit late
in the process. Having regard to the overriding objective in Rule 3 to
deal with cases fairly and justly, including ensuring that the parties are
able to participate in the proceedings, the Tribunal permitted Ms Leigh
to speak as the representative of Nathan Leigh.

Ms Leigh stated that she had been unable to contact Matthew Leigh.
Whilst Ms Leigh said she had authority to represent him also, the
Tribunal declined to treat her as his representative in the absence of
any form of written confirmation.

The documents before the Tribunal comprised an Applicant’s bundle of
some 104 pages. During the course of the hearing, I received a ‘skeleton
argument’ for the Applicant which had been sent to the Tribunal earlier
in the week.
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12.

13.

14.

15.

16.

The Tribunal received three emails (sent on 5 and 6 June 2024 and on
12 August 2024) from Sarah Leigh responding to the application. The
Applicant took issue with the production of these emails given that
there was no formal statement of case or witness statement.

Nevertheless, the Applicant’s solicitors were copied into each email.
The first two emails were sent before the 26 June 2024 deadline for
production of a Respondents’ statement of case. Whilst the final email
was sent outside that window, the Applicant’s legal representatives had
plenty of notice of the points therein. They were already aware that
Nathan Leigh denied that the dog barks or is a nuisance to neighbours
in any way from his email response (sent by Ms Leigh) to the
Applicant’s solicitors on 20 July 2022. This email is included within the
Applicant’s bundle. There can be no question of prejudice to the
Applicant in all the circumstances. Recognising that the Respondents
are without legal representation, the Tribunal has accepted the emails
sent by Ms Leigh as forming the statement of case of Nathan Leigh.

Of course, Ms Leigh could not give witness evidence, but I invited
submissions from her on the content of the emails already provided,
taking a flexible approach to the conduct of proceedings in accordance
with the overriding objective and Rule 3(2)(b). Such flexibility was
appropriate in order to address imbalance between the parties, arising
from the Applicant being represented by Counsel and the Respondents
being without professional representation. However, I have disregarded
points made by Ms Leigh which strayed into the giving of evidence.

Live evidence was heard from Anne Parsons of Northants Property
Management Limited, who manage Hamblin Court on behalf of the
Applicant. Mrs Parsons had provided a witness statement and
answered questions from Ms Leigh and the Tribunal.

No inspection of the Property was requested, and the Tribunal did not
consider that one was necessary to determine the issues.

Agreed Facts

17.  The First Respondent owns a ‘Staffy’ (short for ‘Staffordshire Bull
Terrier’), which lives with him in the Property.
18. At the outset of the hearing, Ms Leigh admitted on behalf of Nathan
Leigh that the dog has been kept in the Property since July 2014 and it
remains there. Written consent to keep the dog in the Property has
never been obtained.
4
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The Lease

19.

The lease to the Property was granted on 16 May 1990 for a term of 125
years from 22 December 1989. The Respondents became the registered
proprietors of the leasehold interest following assignment of the lease
to them on 4 June 2014. The Property is a one-bedroom, second (top)
floor flat within a purpose-built block of 22 flats. It is located on a
development known as Hamblin Court comprising a mix of 72 flats and
7 shops within five separate blocks arranged around a car park and
courtyard. The lease of Flat 16 includes one parking space.

The Issues

20.

21.

22,

23.

@ Tiéng 2. 87 Nguy&n Vin Linh, quan Hai Chau, Da Ning.
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The issue to be determined in this case is whether there has been a
breach of covenant of clauses contained within the lease. That requires
consideration of:

(1) Are the clauses relied upon by the Applicant within the lease of the
Property?

(2) What are the facts giving rise to the claimed breach or breaches?

(3) If proven, do those facts constitute a breach of the lease

The Tribunal is not concerned on this application with the seriousness
of any breach, whether it has been remedied or whether any right to
forfeiture for any breach was waived by the Applicant. These would all
be matters for the County Court if the Applicant makes a separate
application for forfeiture of the Lease following service of a notice
under section 146 of the Law of Property Act 1925 in reliance on any
breaches found by the Tribunal.

The burden of proof is on the Applicant to establish the facts and that
these constituted a breach of the leaseholder’s covenants. The alleged
breaches are in respect of the obligations on the part of the leaseholder:

Under clause 2, the lessee covenants to observe the restrictions set out
in the First Schedule.

Paragraph 5 of the First Schedule imposes a restriction on the
lessee “..not to keep in the Flat or outside any bird dog or other animal
which may cause annoyance to any owner or occupier of the other
flats comprised in Hamblin Court and in any event not to keep any
dog cat or other animal in the Flat without the written consent of the
Lessor which consent may be revoked at the discretion of the Lessor”.

Before presentation of the Applicant’s case, I sought clarification of the
basis of claim given that the application form identified the breach
solely as the keeping of a dog in the Property without written consent.
Once the statement of case was filed the Applicant added issues alleging
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24. As emphasised at the hearing, the Tribunal is not being asked to rule on
whether the dog can stay or must go, nor can it do so. Its focus is on
establishing whether there is any breach of covenant from the keeping
of the dog at the flat.

The Law

25. The material provisions of section 168 of the 2002 Act state:

168 No forfeiture notice before determination of breach

(1) A landlord under a long lease of a dwelling may not serve a
notice under section 146(1) of the Law of Property Act 1925 (c.
20) (restriction on forfeiture) in respect of a breach by a tenant
of a covenant or condition in the lease unless subsection (2) is
satisfied.

(2)  This subsection is satisfied if:-

(a) it has been finally determined on an application under
subsection 4) that the breach has occurred,

(b) the tenant has admitted the breach, or

(c) a court in any proceedings, or an arbitral tribunal in
proceedings pursuant to a post-dispute arbitration agreement,
has finally determined that the breach has occurred.

(3)  But a notice may not be served by virtue of subsection (2)(a) or
(c) until after the end of the period of 14 days beginning with
the day after that on which the final determination is made.

(4) A landlord under a long lease of a dwelling may make an
application to the appropriate tribunal for a determination that
a breach of a covenant or condition in the lease has occurred.

26. As made plain by the Court of Appeal in Eastpoint Block A RTM
Company Limited v Otubaga [2023] EWCA Civ 879, an application to
the tribunal under section 168(4) is not itself an application for
forfeiture of the lease. A determination under section 168(4) is no more
than a declaration of whether a breach has taken place. If a declaration
of breach is made, any proceedings for forfeiture or any other remedy
must be pursued, if at all, in the county court. Furthermore, whilst
section 168(4) may be a step towards forfeiture, that is not its sole
function. The applicant is doing no more than seeking to obtain a
determination by a specialist tribunal that may be used for a number of
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that the dog was causing a “nuisance”. It was confirmed that the
Applicant argues breaches both from the unauthorised keeping of the
dog and from the dog causing “annoyance”.
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purposes, including (but not limited to) the service of a notice by the
landlord under section 146.

The Applicant’s case

27.

28.

29.

30.

31.

32.

33-

@ Tiéng 2. 87 Nguy&n Vin Linh, quan Hai Chau, Da Ning.

FDVN LAW FIRM @ Luatsuhanoifdvn.vn

In summary, the Applicant says that the Respondents have kept, and
continue to keep a dog in the Property. It is not only a dog that “may
cause annoyance” but is one that has actually caused, and continues to
cause, annoyance to the owners and occupiers. It barks. It defecates in
communal areas of Hamblin Court and the Respondents have not
cleared up after it. It also consistently urinates on the landing and
stairwell areas within Denbeigh House as illustrated in photographs,
resulting in specialist cleaning services being brought in on six
occasions since 14 November 2023, with further urine patches evident
the day after the last clean on 24 April 2024. This has been at a cost to
all the other leaseholders on each occasion.

Even if the Tribunal did not find that the dog is one that may cause
annoyance, the Applicant has never given written consent to keep it.

It was the evidence of Mrs Parsons that she has worked for Northants
Property Management Limited as a PA and Property Co-ordinator since
July 2020. During this time, Mrs Parsons stated that leaseholders in
both Denbeigh House and Hadleigh House have contacted her regularly
to complain that the First Respondent has a dog and about it barking.

Two or three tenants who have seen that Nathan Leigh keeps a dog
have in turn bought a dog as a pet. On each occasion the dog has been
removed once the leaseholder has been informed that dogs are not
allowed.

Mrs Parsons describes the dog as “a complete nuisance if I see it”. She
has never seen it on a lead, and it gets in the way and under her feet. In
oral evidence Mrs Parsons added that the dog goes around her legs and
sniffs, which she dislikes even if the dog is harmless.

On 14 April 2022, a resident found a poo bag left by Nathan Leigh on
the external step of the entrance to Denbeigh House. On many
occasions, Nathan Leigh has allowed the dog to foul on the grassed area
outside Hadleigh House without cleaning up after. The cleaner and
residents complain that dog mess has been walked through the hallway
and stairs of Hadleigh House.

On one occasion captured on CCTV when the dog urinated inside,
Nathan Leigh is seen kicking the dog to reprimand it and rub/brush the
urine with his training shoe into the carpet. The rubber stair treads are
visibly wet. Another resident walked through the urine seconds later.
Residents say the urine has a strong stringent smell.
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The Respondents’ case

34-

35-

36.

37

38.

39-

40.

41.

@ Tiéng 2. 87 Nguy&n Vin Linh, quan Hai Chau, Da Ning.
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The Respondents position is that Nathan Leigh (the First Respondent)
has had his dog with him ever since July 2014. When he first moved in
“loads of residents” had dogs. It was never an issue until 2018/19 when
the previous managing agents wrote to Nathan Leigh “a couple of
times” regarding his dog. After Ms Leigh telephoned to explain the
situation and reason for Nathan Leigh keeping the dog, they heard
nothing further and assumed matters were resolved. At the hearing, Ms
Leigh confirmed that the letters concerned are those produced by the
Applicant from Michael Charles Chartered Surveyors dated
23 March 2018, 8 May 2018 and 25 July 2019.

Suddenly, a letter was received from the Applicant’s Solicitors in
January 2021. Ms Leigh replied by email. Another Solicitors letter was
received July 2022 to which Ms Leigh again replied. There was no
response until a further Solicitor’s letter came in February 2023.
Ms Leigh responded with doctors’ letters explaining Nathan Leigh’s
health issues. Nothing further was heard until April 2024.

As the dog is a Staffy, it is submitted that it is a breed which does not
bark. The First Respondent maintains that the dog is well behaved and
loved by the residents. No-one would know the dog is in the flat.

It is acknowledged that the dog unfortunately urinated on the stairwell
in the communal area once whilst being taken out and Nathan Leigh
forgot to clean it up. This had never happened before. Mrs Parsons has
not provided any evidence that dog poo has not been picked up. The
content of Mrs Parsons witness statement is disputed.

Nathan Leigh wants to sell the Property but claims to be prevented
from doing so due to the roof leaking with water coming into the flat
each time it rains and causing damp. There is said to be an ongoing
dispute with the Applicant on this matter.

The dog is now 10-years old and has been at the flat for 10 years. It is
queried why action is being taken now. It is submitted that the
managing agents have always known the dog was at the Property.

It is maintained that a neighbour from Hamblin Court only complained
to the managing agents because he got a dog himself and was asked to
remove it, having only recently moved in. Once the circumstances were
explained to him, he completely understood.

Details are given of Nathan Leigh’s health and personal circumstances.
As personal data, the particulars are not recorded in this Decision.
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The Tribunal’s determination

42.  The Tribunal is required to determine the question of whether there has
been a breach of covenant on the civil standard of proof, i.e., on the
balance of probabilities.

43. A main strand of the First Respondent’s case is the reasonableness of
the Applicant seeking to rely on the restriction upon keeping a dog
given the lapse of time, and his attachment to the dog along with the
benefits to his well-being. Whilst the Tribunal can empathise with his
personal circumstances, these are not arguments that can influence my
findings on whether a breach of covenant has occurred as a matter of
fact. Nor can disputes on other issues, such as the condition of the roof.

44. Arguments over the landlord being aware of the dog, and not pursuing
action after an explanation was provided may potentially raise a
defence that a breach of covenant has been waived. The Tribunal is
mindful that there is a distinction between whether (i) a covenant has
been waived, and (ii) whether the right to forfeit for a particular breach
of covenant has been waived. The Upper Tribunal in Bedford v
Paragon Asra Housing limited [2021] explained at paragraph 28 that:
“Before the right to forfeit for a breach of covenant can be waived, it is
necessary that a breach of covenant must first have been committed. It
is the determination of that prior question which has been allocated by
statute to the FTT [First-tier Tribunal].”

45. In Bedford, it was noted that the Upper Tribunal had previously
refused in Tripelrose Ltd v Patel [2018] UKUT 374 (LC) to determine
whether a landlord had waived any breach of covenant by accepting
ground rent and service charge, explaining [at paragraph 22]:

“Whether that is correct or not is not in issue in these proceedings.
Neither the FTT nor this Tribunal is concerned with whether there has
been a waiver of any breach of the covenant. If, as I will have to
consider shortly, there has been a breach of covenant the Tribunal’s
function is to make a determination to that effect. It would then be a
matter for the landlord to consider whether it wished to pursue
proceedings for forfeiture and only at that stage would the issue of
waiver become a live one before the County Court.”

46. At paragraph 31 of Bedford, it is recognised that: “Exceptionally, there
are circumstances in which it is necessary for the FTT to determine
whether a breach of covenant has been waived in order to determine
some other question.” The example provided is where a landlord seeks
to rely on a tenant’s contractual obligation to pay costs incurred by the
landlord in taking steps in contemplation of forfeiture. In that scenario,
it may be necessary to determine if opportunity to forfeit existed at the
time the costs were incurred.
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47.

48.

49.

50.

51.

52.

53-

@ Tiéng 2. 87 Nguy&n Vin Linh, quan Hai Chau, Da Ning.

In this case, the Tribunal does not need to determine whether a breach
of covenant has been waived in order to decide the question before it.
Accordingly, I do not address arguments relevant only to the issue of
possible waiver.

In essence, there are two limbs to the relevant part of paragraph 5 of
the First Schedule: (1) whether a dog has been kept in the Property
“which may cause annoyance to any owner or occupier of the other flats
comprised in Hamblin Court”, and (2) whether a dog has been kept in
the Property “without the written consent of the Lessor”.

The first limb of the covenant refers only to the “annoyance” of other
residents. The wording does not require actual annoyance to occur,
only that annoyance may be caused. The word “annoyance” is
potentially very broad. Self-evidently the keeping of a dog “may cause
annoyance” for any manner of reasons. It is appropriate to consider the
covenant in terms of whether reasonable, sensible people would be
annoyed by the keeping of the dog in the individual circumstances.
Indeed, as Mr Martin accepted, it is well established by caselaw that an
objective test of reasonableness and commonsense should apply in the
interpretation of such a restrictive covenant.

The Applicant’s statement of case says the dog is causing a “nuisance”
to the other leaseholders. Mrs Parsons similarly describes the dog as “a
complete nuisance” in her witness statement, reflecting references to a
“nuisance”  throughout the  Applicant’'s bundle including
correspondence from its Solicitors on 25 April 2024 and 22 May 2024.
However, the covenant is not directed at “nuisance”, only “annoyance”.
They are not the same. “Annoyance” is recognised as a wider term than
“nuisance”. Whilst a nuisance may also be an annoyance, but it does not
automatically follow that the terms are synonymous in this case, as I
am so invited to conclude by the Applicant.

The Applicant asserts that not only may annoyance be caused but has
actually occurred and continues. The Applicant has the burden of proof
and that requires evidence of sufficient standard before the conclusion
can be drawn of a breach of covenant.

Much in the same way that the Applicant claims that their witnesses
refused to participate for fear of repercussions from Nathan Leith,
Ms Leith suggested that his witnesses did not wish to upset the
managing agents.

When Mrs Parsons was asked about the dog barking, she said she just
took the residents word that it barked. Her initial response was that she
could not be sure how often complaints about barking were received.
Upon my seeking clarification, she thought it was “maybe once every
couple of months”.
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54. None of the complaints received had been logged. In consequence,
Mrs Parsons’ evidence of the frequency and nature of complaints was
vague and generalised. She said that 3 residents of Hadleigh House and
3 from Denbeigh House had complained about a dog being kept by
Nathan Leigh. As described, it strikes me that the complaints were not
necessarily annoyance that Nathen Leigh was keeping a dog in the flat,
but other residents being aggrieved that they had not been allowed to
keep their own dog.

55. It is undisputed that a poo bag was left on the external step of the
entrance into Denbeigh House on 14 April 2022. As far as Mrs Parsons
was aware it had not happened before or since.

56. It is further undisputed that the dog urinated inside the internal
stairwell on one occasion. This was captured on video with poor quality
‘stills’ provided in the bundle. Mrs Parsons says the dog had urinated in
internal communal areas 14 times since November 2023 up to the time
of writing her statement requiring attendance by cleaning contractors
on six occasions. It emerged that Mrs Parsons was reporting what she
had been told about the dog urinating by un-named persons on
unspecified occasions.

57.  Three invoices are produced from a cleaning contractor from November
and December 2023 and March 2024. Two refer to “carpet clean to 1st
floor landing” and the third to “carpet clean to floor areas”. The invoices
do not give any information on the cleaning undertaken or the
instructions provided. It cannot be gleaned from the invoices why the
cleaning was undertaken and if it arose due to the dog or from other
causes or reasons. A grainy monochrome image of a carpet stain said to
remain after the last clean does not demonstrate that the dog had
urinated in the hallway again.

58. Two photographs are supplied of the dog defecating in the outside
communal area. Whilst it is asserted that the Respondents have not
cleared up after it “on many occasions”, there is no evidence or records
of any form to support this. Nor is there anything to verify that
residents have trodden in dog faeces. The absence of supporting
evidence is material because, as Mrs Parsons explained, she is not at
Hamblin Court and relies upon what people tell her when they phone
up. As no records have been kept of any kind, it was wholly unclear who
the complaints were from, what about or how often they were made.
Just because a complaint is made does not mean that it is accurate or
justified. Moreover, without knowing details, it cannot be gauged if the
person making the report was ‘annoyed’ because of the dog.

59. It was indicated that Mrs Parsons had more information that may have
assisted the Tribunal, yet it was not produced.
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60. Mrs Parsons own experience of finding the dog a “nuisance” is not the
evidence of an owner or occupier of another flat. There is nothing to say
residents share that view. I am not swayed that a hypothetical
reasonable person living in Hamblin Court would feel annoyance by
encountering the dog as so described by Mrs Parsons.

61. Furthermore, I am not satisfied that a reasonable, sensible person
would be annoyed by a poo bag being left outside the building on an
isolated occasion. Nor by the dog urinating inside (with the carpet
cleaned) on a single occasion, being the extent to which it is evidenced
to the requisite standard.

62. There were letters sent by the managing agents to Nathan Leigh about
the keeping of his dog from as early as March 2018. Notably, neither
those letters nor the Solicitors letters mentioned anything other than a
breach by the keeping of the dog until after the issue of these
proceedings. The first time a “nuisance” appears to be alleged in
correspondence to the Respondents is from May 2024.

63. Whether the keeping of a dog “may cause annoyance” concerns what
may happen in future. In judging that, it is appropriate to consider
what has happened in the past. There would be no purpose to the first
limb of the covenant if it did not involve a consideration of the
circumstances given that the second limb does not permit the keeping
of a dog without written consent in any event.

64. Clearly, a dog barking, urinating in common internal areas, and faeces
not being cleaned up, are all things capable of causing annoyance.
However, on the balance of probabilities, I cannot be satisfied that
there is sufficient cause to conclude that the dog in this case is one that
may cause annoyance to the other residents. I am reinforced in that
view from the Applicant’s own communications to the Respondents
having focussed, until recently, upon the keeping of the dog rather than
incidents of annoyance.

65. The Tribunal therefore determines that no breach of paragraph 5 of
Schedule 1 has been demonstrated in terms of the requirement not to
keep a dog which may cause annoyance to any owner or occupier of the
other flats comprised in Hamblin Court.

66. The position on the second limb is straightforward. Irrespective of my
finding on the first limb, the wording of the covenant says “.... and in
any event [emphasis added] not to keep any dog.... without the written
consent of the Lessor....”. Thus, it is clear that even when the keeping of
a dog may not give rise to annoyance, written consent from the landlord
to keep the dog in the flat was required. No written consent was
obtained. It follows that there is a breach of Clause 2 and paragraph 5
by keeping a dog in the flat without the landlord’s written consent.
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67.  Whether the breach has been waived by the landlord will be a matter
for the Court should further proceedings be instigated.

68. For the avoidance of doubt, this decision is not an order to remove the
dog from the flat. It is a determination that the keeping of the dog
without the landlord’s written consent is a breach of covenant within
the lease.

69. No application for a refund of fees was made.

Name: Judge K. Saward Date: 9 September 2024

Rights of appeal

By rule 36(2) of the Tribunal Procedure (First-tier Tribunal) (Property
Chamber) Rules 2013, the tribunal is required to notify the parties about any
right of appeal they may have.

If a party wishes to appeal this decision to the Upper Tribunal (Lands
Chamber), then a written application for permission must be made to the
First-tier Tribunal at the regional office which has been dealing with the case.

The application for permission to appeal must arrive at the regional office
within 28 days after the tribunal sends written reasons for the decision to the
person making the application.

If the application is not made within the 28 day time limit, such application
must include a request for an extension of time and the reason for not
complying with the 28 day time limit; the tribunal will then look at such
reason(s) and decide whether to allow the application for permission to appeal
to proceed, despite not being within the time limit.

The application for permission to appeal must identify the decision of the
tribunal to which it relates (i.e. give the date, the property and the case
number), state the grounds of appeal and state the result the party making the
application is seeking.

If the tribunal refuses to grant permission to appeal, a further application for
permission may be made to the Upper Tribunal (Lands Chamber).
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FIRST - TIER TRIBUNAL
PROPERTY CHAMBER
(RESIDENTIAL PROPERTY)

CAM/26UG/LDC/2024/0044

Lea Springs, 14 Lower Luton Road,

Harpenden AL5 5FA

Applicant : Housing 21

Representative : Tracy Jones, Head of Extra Care South &
Humaira Rouman

Respondent : The Leaseholders at the Property as listed in
Annex 3

Type of Application : To dispense with the consultation
requirements referred to in Section 20 of the
Landlord and Tenant Act 1985 pursuant to
Section 20ZA

Tribunal : Judge JR Morris

Date of Application : 19 July 2024

Date of Directions : 6 September 2024

Date of Decision : 14 October 2024

DECISION
© CROWN COPYRIGHT 2024
Decision
1. The Tribunal is satisfied that it is reasonable to dispense with compliance with

the consultation requirements of Schedule 4 Part 2 to the Service Charges
(Consultation etc) (England) Regulations 2003 (SI 2003/1987).

2. The Applicant shall serve a copy of the Tribunal’s decision on dispensation,
together with the relevant appeal rights attached, to the Leaseholder and his
Representative.
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Reasons
The Application

3. On 8 July 2024 the Applicant applied for dispensation from the statutory
consultation requirements in respect of qualifying works which are to replace an
emergency call system. The Application is one of two applications received from
the Applicant regarding the replacement of an emergency call system installed in
sheltered housing. The second property is Lea Springs, 14 Lower Luton Road,
Harpenden AL5 5FA. For the reasons given in the Submissions and Evidence
Section the Applicant considers the need to replace the present call system in the
two properties is now a matter of urgency.

4. The Property consists of 38 flats in total, it has 16 two bed flats and 22 one bed
flats. The building has a ground floor, upper ground floor, first floor and second
floor There is a guest room located on second floor. 14 of the flats are held on long
leases a copy of which was provided. The 14 Leaseholders are the Respondents in
this Application. The total cost of the qualifying work was not provided but the
Application indicates that the Applicant considers it to be likely to exceed the
threshold of £250.00 per unit which requires the Applicant to consult the
Leaseholders in accordance with the procedure required under section 20 of the
Landlord and Tenant Act 1985.

5. Directions were issued on 6 September 2024 which stated that the Application
would be determined on or after 14 August 2024 based on written
representations and without an inspection, unless either party made a request for
an oral hearing by 27 September. No request was received.

6. The Directions required the Applicant to send by 13 September 2024 to each of
the Respondents by hand delivery or by first class post and by email, if
practlcable copies of:

i. The application form without the list of leaseholders’ names and
addresses;
ii.  The Directions;
iii. A clear concise description of the relevant works for which dispensation is
sought;
iv.  The estimate of the cost of the relevant works, including any professional
fees and VAT;
v.  Any other evidence relied upon; and
To file with the tribunal confirming that this had been done and stating the date
on which this was done.

7. On 19 September 2024 the Applicant confirmed that this Direction had been
complied with. No representations were received.
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The Law

8. Section 20 of the Landlord and Tenant Act 1985 limits the relevant service charge
contribution of tenants unless the prescribed consultation requirements have
been complied with or dispensed with under section 20ZA. The requirements are
set out in The Service Charges (Consultation Requirements) (England)
Regulations 2003. Section 20 applies to qualifying works if the relevant costs
incurred in carrying out the works exceed an amount which results in the
relevant contribution of any tenant being more than £250.

0. The consultation provisions appropriate to the present case are set out in
Schedule 4 Part 2 to the Service Charges (Consultation etc) (England)
Regulations 2003 (SI 2003/1987) (the 2003 Regulations). The Procedure of the
Regulations are summarised in Annex 2 of this Decision and Reasons.

10.  Section 20ZA allows a Landlord to seek dispensation from these requirements, as
set out Annex 2 of this Decision and Reasons and this is an Application for such
dispensation.

Submissions & Evidence

11.  The Applicant provided a bundle to the Tribunal which included:
e A copy of the Lease,
e The Application Form containing a Description of the Works, and
o The Directions.

12.  These together set out the Applicant’s case as follows:
13.  Therelevant provisions of the Lease are:

a) Under Clause 5.6 the Landlord covenants to “provide the following
services:
(a) employ a non-resident court manager for the general supervision of
the Estate

(b) arrange for the answering of emergency calls”
b) Under Clause 7.1 the Leaseholders covenant to pay the Service Charge.

c) Under Clause 7.4 “The relevant expenditure to be included in the Service
Provision shall comprise all expenditure reasonably incurred by the
Landlord in connection with the repair, management. maintenance and
provision of services for the Building and shall include the costs of and
incidental to the performance of the Landlord's covenants contained in

I
...Clause 5.6”.
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14.  The Applicant said that the chosen Appello Smart Living Solutions system is
currently the only fully digital emergency cell system available that uses secure
encryption to authenticate and encrypt both data and speech. There is a limited
number of other digital systems that offer general functionality comparable to the
old analogue systems but have limited health and safety features in comparison
to the Appello system.

15.  Many telecare and fire alarm calls are still delivered using devices that transmit
across the analogue UK telecommunications infrastructure. However, as with
television services, the infrastructure is changing from analogue to digital. As a
result, Internet Protocol will become the default communications method,
meaning analogue telecare systems will soon no longer work. BT have already
announced they will not be offering analogue services after 2020, with the total
switch off concluding in 2025.

16. In addition to analogue systems becoming obsolete, they are becoming
increasingly unreliable creating safety and reliability issues for residents. As a
result, the Applicant has explored the market to ascertain what systems were
digital ready, overcame existing health and safety issues and provided a good
investment. Although there are a few systems that provide a digital service
onsite, only the Appello Smart Living Solutions supports a fully encrypted digital
onsite and offsite pathway. All aspects of the Appello connectivity are digital
using Voice Over IP (VOIP) and the British Standard 388521-2 which is the BS
for signalling alarm calls to the monitoring centre over digital networks. Other
systems use elements of analogue to digital conversion technology to get alarm
calls successfully delivered to monitoring centres but do not provide the safety
enhancements seen in the Appello system.

17. A crucial requirement is ensuring the system is capable of handling simultaneous
calls. Traditional analogue systems will only allow 1 call to be made at any one
time with any subsequent calls forming a queue. In addition, if a fire alarm is
activated traditional equipment may delay the fire call being received by the
monitoring centre. Hybrid digital systems will allow 2 simultaneous calls,
whereas the Appello system will allow unlimited calls raised and handled
concurrently from any site. This is of particular importance on our Extra Care
sites where up to 10,000 calls per month can be made from any one site. Having
this capability is a significant enhancement in supporting the safety of residents.

18.  Other relevant advancements provided by the Appello include:
e 3second connection speed to the monitoring centre
e Application for functionality on personal devices
o Flat to flat video calling
e Wi-Fi provision enabling customers to access the internet in their home.
e Bluetooth provision enabling accessories to be added to help with simple
tasks like answering the door from their chair.
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e An application to allow residents to use the system on a tablet from the
comfort of their chair, whilst the main system is still mounted on the wall
and permanently powered as the British Standards mandate.

19. To interconnect all the properties into a central system and achieve the same
functionality, service, and assurance to all our residents, would not be possible
with a hybrid of two separate systems onsite.

20. At this stage of delivering the digital upgrade with Appello, we are unable to
tender a directly comparable system as Appello are the only supplier a digital
solution with the desired functionality.

Findings

21.  The Tribunal was aware of the move from analogue to digital communications
and the benefits that the latter can provide. Although this transition has been
heralded for several years it is only relatively recently that analogue systems are
becoming obsolete to the point that organisations are rapidly having to digitalise
before the analogue is ‘switched off.” The Tribunal therefore appreciates the
urgency felt by the Applicant.

22.  The Tribunal also appreciates the very significant benefits described in replacing
the current call system by the one described. The Tribunal notes that the
Applicant has identified a particular product that meets its requirements from
what is in the knowledge and experience of the Tribunal a limited number of call
systems.

23.  Therefore, considering the pressing need to install a digital call system that meets
the Applicant’s requirements and is, so far as possible, future proof, from a
limited product market the Tribunal finds that the Leaseholders have not been
prejudiced by the failure to carry out the consultation procedure.

Determination

24. In making its decision the Tribunal had regard to the decision of the Supreme
Court in Daejan Investments Ltd v Benson and others [2013] UKSC 14. In
summary, the Supreme Court noted the following:

1) The main question for the Tribunal whether the landlord’s breach of the
section 20 consultation requirements resulted in the leaseholders
suffering real prejudice.

2) The financial consequence to the landlord of not granting a dispensation is
not a relevant factor.

3) The nature of the landlord is not a relevant factor.

4) Dispensation should not be refused solely because the landlord seriously
breached, or departed from, the consultation requirements.

5) The Tribunal has power to grant a dispensation as it thinks fit, provided
that any terms are appropriate.
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6) The Tribunal has power to impose a condition that the landlord pays the
tenants’ reasonable costs (including surveyor and/ or legal fees) incurred
in connection with the landlord’s application under section 20ZA.

7) The legal burden of proof in relation to dispensation applications is on the
landlord. The factual burden of identifying some “relevant” prejudice that
they would or might have suffered is on the tenants.

8) The Supreme Court considered that “relevant” prejudice should be given a
narrow definition; it means whether non—compliance with the
consultation requirements has led the landlord to incur costs in an
unreasonable amount or to incur them in the provision of services, or in
the carrying out of works, which fell below a reasonable standard, in other
words whether the non—compliance has in that sense caused prejudice to
the tenant.

9) The more serious and/or deliberate the landlord’s failure, the more readily
a Tribunal would be likely to accept that the tenants had suffered
prejudice.

10)  Once the tenants had shown a credible case for prejudice, the Tribunal
should look to the landlord to rebut it.

25.  The Tribunal is satisfied that it is reasonable to dispense with compliance with
the consultation requirements of Schedule 4 Part 2 to the Service Charges
(Consultation etc) (England) Regulations 2003 (SI 2003/1987).

26. The Leaseholders should note that this is not an application to determine the
reasonableness of the works or their cost. If, when the service charge demands in
respect of these works are sent out, any Leaseholder objects to the cost or the
reasonableness of the work or the way it was undertaken, an application can be
made to this Tribunal under section 27A of the Act. A landlord can also seek a
determination as to the reasonableness of the cost of the work.

27.  The Applicant shall serve a copy of the Tribunal’s decision on dispensation,
together with the relevant appeal rights attached, to all Leaseholders.

Judge JR Morris

Annex 1 — Right of Appeal

1. If a party wishes to appeal this decision to the Upper Tribunal (Lands Chamber)
then a written application for permission must be made to the First-tier Tribunal
at the Regional office which has been dealing with the case.

2, The application for permission to appeal must arrive at the Regional office within
28 days after the Tribunal sends written reasons for the decision to the person
making the application.

3. If the application is not made within the 28 day time limit, such application must
include a request for an extension of time and the reason for not complying with
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the 28 day time limit; the Tribunal will then look at such reason(s) and decide
whether to allow the application for permission to appeal to proceed despite not
being within the time limit.

4. The application for permission to appeal must identify the decision of the
Tribunal to which it relates (i.e. give the date, the property and the case number),
state the grounds of appeal, and state the result the party making the application
is seeking.

Annex 2 — The Law

1. Section 20 of the Landlord and Tenant Act 1985 limits the relevant service charge
contribution of tenants unless the prescribed consultation requirements have
been complied with or dispensed with under section 20ZA. The requirements are
set out in The Service Charges (Consultation Requirements) (England)
Regulations 2003. Section 20 applies to qualifying works if the relevant costs
incurred in carrying out the works exceed an amount which results in the
relevant contribution of any tenant being more than £250.

2, The consultation provisions appropriate to the present case are set out in
Schedule 4 Part 2 to the Service Charges (Consultation etc) (England)
Regulations 2003 (SI 2003/1987) (the 2003 Regulations). The Procedure of the
Regulations and are summarised as being in 4 stages as follows:

A Notice of Intention to carry out qualifying works must be served on all the
tenants. The Notice must describe the works and give an opportunity for tenants
to view the schedule of works to be carried out and invite observations to be made
and the nomination of contractors with a time limit for responding of no less than
30 days. (Referred to in the 2003 Regulations as the “relevant period” and
defined in Regulation 2.)

Estimates must be obtained from contractors identified by the landlord (if these
have not already been obtained) and any contractors nominated by the Tenants.

A Notice of the Landlord’s Proposals must be served on all tenants to whom an
opportunity is given to view the estimates for the works to be carried out. At least
two estimates must be set out in the Proposal and an invitation must be made to
the tenants to make observations with a time limit of no less than 30 days. (Also
referred to as the “relevant period” and defined in Regulation 2.) This is for
tenants to check that the works to be carried out are permitted under the Lease,
conform to the schedule of works, are appropriately guaranteed, are likely to be
best value (not necessarily the cheapest) and so on.

A Notice of Works must be given if the contractor to be employed is not a
nominated contractor or is not the lowest estimate submitted. The Landlord must
within 21 days of entering into the contract give notice in writing to each tenant
giving the reasons for awarding the contract and, where the tenants made
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observations, to summarise those observations and set out the Landlord’s
response to them.

3. Section 20ZA allows a Landlord to seek dispensation from these requirements, as
follows —

(1)  Where an application is made to a leasehold valuation tribunal for a
determination to dispense with all or any of the consultation requirements
in relation to any qualifying works or qualifying long term agreement, the
tribunal may make the determination if satisfied that it is reasonable to
dispense with the requirements.

(2)  Insection 20 and this section—
"qualifying works" means works on a building or any other premises, and
"qualifying long term agreement" means (subject to subsection (3)) an
agreement entered into, by or on behalf of the landlord or a superior
landlord, for a term of more than twelve months.

(3)  The Secretary of State may by regulations provide that an agreement is not
a qualifying long term agreement—
if it is an agreement of a description prescribed by the regulations, or in
any circumstances so prescribed.

(4) to (7)... not relevant to this application.

Annex 3 — Leaseholders

Flat 4 Mrs Doreen Hardisty
Flat 11 Mr Peter Jeffreys
Flat 12 Mr Patrick Jarlath Kenny
Flat 13 Ms Helen Smith & Ms Marion Bracey
Flat 14 Mr Richard George Williams & Mrs Jo Williams
Flat 15 Mrs lda Burgazzi
Flat 18 Mrs Maryan Greenfield
Flat 21 Mr Peter Haliday
Flat 22 Mr David Harvey Bisbrown-Lee & Mrs Ann Margaret Kay Bisbrown-Lee
Flat 24 Mrs Phyllis Hunt
Flat 25 Dr Gordon Garnham & Mrs Gllian Garnham
Flat 26 Mr Jack Wilson
Flat 28 Mrs Mary Edith Rich (deceased)
Flat 36 Mr Thomas Griffiths & Mrs Mary Eileen Griffiths
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FIRST-TIER TRIBUNAL
PROPERTY CHAMBER (RESIDENTIAL
PROPERTY)

CAM/33UD/LSC/2023/0033

Flat 5, 43 King Street, Great Yarmouth,

Property :
p Norfolk, NR30 2PN
Applicant :  Miodrag Markovic
Applicant’s
bp . : Inperson
Representative
Respondent :  Eduardo Sant’anna
Respondent’s
. : In person
Representative
< e Application for determination of liability to pay
Type of application : .
and reasonableness of service charge
. Mr Max Thorowgood and Roland Thomas
Tribunal members : 8
MRICS
Venue : Cvp
Date of Decision : 8 October 2024
DECISION
© CROWN COPYRIGHT
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1.1.

1.2.

1.3.

The application

The Applicant landlord seeks a determination as to the Respondent’s
liability to pay and the reasonableness of the service charges which he
has demanded pursuant to the Respondent’s lease of Flat 5, 43 King
Street, Great Yarmouth in respect of the years 2022/23 and 2023/2024,

the year end being 15t April.

In respect of 2022/23 the sums presently unpaid are:

1.2.1. A management charge of £350.00; and

1.2.2. A repairs and maintenance charge of £421.00 in respect of which

the Respondent’s 17.5% share equates to £73.67.

After it emerged in the course of the hearing that Applicant had deducted
(after making his initial claim) the costs of two cleaning visits at a cost of
£110.00 and not charged in respect of any electricity consumption
during the period, it became apparent that the only sum in issue was the

management charge.

In respect of 2023/24 the sums presently unpaid, which had been
demanded in advance on an estimated basis at the time of the application

but have now been quantified, are:

1.3.1. The insurance premium of £86.93;
1.3.2. The management fee of £350.00; and

1.3.3. The repairs, maintenance and bills charge of £485.79 of which the

Respondent’s 17.5% share amounts to £85.01.

The Respondent confirmed in respect of these costs that neither the

insurance premium nor the charges in respect of bills and maintenance
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1.4.

2.

2.1.

2.2,

were challenged. This emerged once it was established that the electricity
charges did not relate to any part of the period during which the
Applicant was carrying out works of refurbishment to his three flats in

the building.

It is thus clear that the only item sought to be recovered which is actually
in issue is the management charge. The Respondent, however,
challenged the payability of that charge on the ground that the Applicant
had refused to provide him with statements for the end of year service
charge account which had been certified by an accountant. It will
therefore be necessary to consider both the payability of the

management charge and the reasonableness of that charge.

Management charge - payability

The lease defines the “Annual Maintenance Cost” as: “The total of all
sums spent by the Landlord in any Financial Year in connection with the
management and maintenance of the Property in accordance with clause

4 hereof.”

Clause 4 provides, materially, as follows:

“In this clause:

4.1.1. "Annual Maintenance Cost" shall without prejudice to the
generality of its definition in the Particulars include:

i) The cost of procuring or providing any sums required in
connection with the same where they exceed the moneys for the time
being held by the Landlord as Advance Payments

v) All fees charges and expenses payable to any solicitor accountant
surveyor or architect or other professional or competent adviser or
agent whom the Landlord may from time to time reasonably
employ in connection with the management and/or maintenance of
the Property (but not in connection with lettings or sales of any of
the flats in the Building or the collection of rents payable by any
tenant hereof) and in or in connection with enforcing the
performance and observance by the Tenant and all other tenants of
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flats in the Building of their obligations and liabilities.” (Emphasis
added)

The regime created by the lease provides, in the usual way, for the
landlord to demand payment of the estimated costs of providing services

in advance as follows:

4.5.1 As soon as practicable after 15t March in every year of the Term
the Landlord or his Surveyor will serve on the Tenant a Statement
giving full particulars of the Annual Maintenance Cost and certifying
the amount payable as the Tenant's Share for the preceding Financial
Year, and setting out the estimated sums to be paid for the
succeeding year”

So, the ‘Statement’, as envisaged by the Lease, performs a double
function: it estimates and thereby sets the monthly amount of the service
charge payable in advance for the upcoming year and confirms the final
position as at the close of the previous year. The Lease then further
provides for the Tenant to set up a standing order in the monthly amount
of the estimated charge and that if those sums are not paid within 14 days
for the payment by the tenant of interest thereon. It then further

provides, at clause 4.7, as follows:

“The Landlord will keep a detailed account of all expenditure to be
included in the Annual Maintenance Cost and ensure that the
Statement for every Year is prepared by an independent accountant
to whom all necessary accounts and vouchers will be produced.”

2.3. It is upon this latter provision that the Respondent’s bases his case that
the management charge is not payable; although the same objection
might have been made to the payability of any sum demanded, since the

objection is the same — no valid demand has been made.

2.4. It had appeared to us from the Respondent’s entries in the Scott schedule
that he might also be contending that, because the Applicant was
purporting to charge for his ‘time’ rather than in respect of monies which

he had paid out to an agent, he was not claiming in respect of monies
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2.5.

2.6.

spent by him within the meaning of the term ‘Annual Maintenance Cost’.
However, after some discussion, he confirmed that that was not his case.
It seems to us that the Respondent was correct not to pursue this point
for the following reason. It is clear from clause 4.1.1. (v) that, had the
Applicant chose to instruct a local agent to manage the property on his
behalf, he would be entitled to recover that managing agent’s fee by way
of service charge. It therefore seems to us that it would be an undesirably
narrow construction of the word, ‘spent’, to say that time and effort spent
by a landlord was not chargeable. In our view, time and effort spent by
the landlord managing the property is properly recompensable under the
Lease by the service charge and that the expression “sums spent” should

be taken to comprehend valuable time and effort expended.

Turning then to the point which the Respondent did take, it is perhaps
most attractively put on this basis — unless and until a valid Statement
has been prepared and served, no valid demand for payment of any
outstanding balance or any monthly payment in advance has been made.
Clause 4.7 requires that Statement to be prepared by an independent
accountant, “to whom all necessary accounts and vouchers will be
produced.” Thus, unless and until a Statement has been prepared by an
independent accountant, i.e. unless and until clause 4.7 has been

complied with, no monies are due.

It seems to us that the requirement for ‘certification’ of the Statement by
an accountant relates to the previous year, hence the refence to accounts
and vouchers. The projection going forward is properly a matter for the
landlord and/or his surveyor as clause 4.5.1. provides. Thus, it does not
seem to us that it is a condition of payability of the estimated Annual
Maintenance Cost under the Lease that the Statement should have been
prepared by an accountant. Aside from the undesirable formalism of the
construction contended for by the Respondent, it seems to us to give rise
to highly undesirable possible consequences. It is possible to imagine, for
instance, that if it should emerge at some point well down the line from
the service of an apparently valid Statement that some necessary account

or voucher had not in fact been provided to the accountant, that the
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2.7.

2.8.

Statement would be invalidated so rendering it suddenly a non-
Statement. That would be particularly undesirable given the terms of the

limitation period prescribed by s. 20B Landlord & Tenant Act 1985.

Thus, it is our view that the better construction of the Lease is that,
although it is a term of the Lease which might be enforced by way of
injunction, it is not a condition (i.e. an absolute requirement) of the
service of a valid Statement that it should have been prepared by an

independent accountant.

We need also in this connection to consider the provisions of ss. 21 and
21A of Landlord & Tenant Act 1985 the relevant parts of which are as

follows:

(1) A tenant may require the landlord in writing to supply him with
a written summary of the costs incurred—

(a) if the relevant accounts are made up for periods of twelve months,
in the last such period ending not later than the date of the request,
or

(b) if the accounts are not so made up, in the period of twelve months
ending with the date of the request,

and which are relevant costs in relation to the service charges
payable or demanded as payable in that or any other period.

(6) Ifthe service charges in relation to which the costs are relevant
costs as mentioned in sub-s (1) are payable by the tenants of
more than four dwellings, the summary shall be certified by a
qualified accountant as—

(a) in his opinion a fair summary complying with the requirements
of subsection (5), and

(b) being sufficiently supported by accounts, receipts and other
documents which have been produced to him. (Emphasis added)

It is our understanding of this provision that a landlord is only required
to provide a summary of costs which is certified by an accountant if it is

making service charge demands of the tenants of more than 4 dwellings.
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In this instance the Applicant is not because, although there are six flats

in the building, he owns 3 of them in his own name and is not therefore

making any service charge demands of himself.

2.9. Section 21A then provides that

“(1) A tenant may withhold payment of a service charge if—

(a) the landlord has not supplied a document to him by the time by
which he is required to supply it under section 21, or

(b) the form or

content of a document which the landlord has

supplied to him under that section (at any time) does not conform
exactly or substantially with the requirements prescribed by
regulations under subsection (4) of that section.”

However, because the Applicant has provided the Respondent with the

summary of costs which he was required to provide and because he was

not required to provide a certificate pursuant to s. 21(6), it seems to us

that the Respondent was also not entitled to withhold payment pursuant

to s. 21 and 21A Landlord & Tenant Act 1985. It follows that the sums

claimed are payable, subject to the question of reasonableness.

3. Management charge — reasonableness

3.1. We draw heavily in assessing this question upon the professional

expertise of Mr Thomas, as a Chartered Surveyor, in assessing the

reasonableness of the fee charged.

3.2. It is trite that there are considerable economies of scale in block

management, so that the cost per unit of managing a 100 unit block will

be considerable less than the costs of managing a small property such as

this one.

3.3. In principle, therefore, we consider that if the service provided had met

the standard set by RICS in its Service Charge Residential Management

Code and/or ARMA’s similar code the fee claimed by the Applicant

would have been reasonable.
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3.4.

3.5.

3.6.

37

However, as the Respondent pointed out, the service provided by the
Applicant was in fact very limited. Cleaning services were provided for
only a very limited part of the period with which we were concerned, no
works of repair were even proposed to be carried out until
January/February of 2024 when the Applicant served a s. 20 notice in
respect of repair to the roof but only that part above one of his flats not
to the roof above the Respondent’s flat which was also in disrepair. The
lighting of the communal parts was not maintained, fire extinguishers
were not serviced, there was no security lock on the door and the state of

the property generally was poor.

Although the Applicant did attend the property on three occasions in late
2022, shortly after he bought the property, there is no evidence that any
of the matters discussed as being necessary were carried forward
thereafter or that any plan was developed to bring the property into a
reasonable state of repair. The only works which were proposed by the
Applicant were ones referable to his flat. Some services were provided,
the property was insured, service charge demands were made and some
repairs have now been done but as the Applicant himself acknowledged
in his evidence, he had done the bare minimum because the Respondent

had refused to pay his service charge.

Whilst we have some sympathy with this explanation on the part of the
Applicant, we do not think it explains the failure to provide any cleaning
services for the large part of the period when he was letting his three flats
to tenants nor the failure to engage with the lessees in order to try to
bring them on board for a programme of refurbishment in the manner
which we would have expected to see had the property been managed to

the standard we would expect.

The Applicant’s lack of engagement is also evident in the impasse
reached over the provision of accounts certified by an accountant which
lies at the root of the Respondent’s refusal to pay. The Applicant’s
approach to this was both intransigent as well as being wrong in law. It
was his position that if the Respondent wished to have the accounts

certified he and the other lessee would have to bear the whole cost of that
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3.8.

4.1.

process. He naturally felt that the process would be a waste of time so far
as he was concerned, since the accountant would only be certifying what
he already knew. However, that approach ignores: a) the fact that he is
required by clause 4.7 of the Lease to have the Statement prepared by an
accountant; and b) that he is only entitled to defray the cost of satisfying
that requirement pursuant to the terms of the Lease which provide in
Schedule 5 to the Lease that the Respondent is liable to pay 17.5% of the

cost.

That misguided approach and the failure to provide anything but the
most basic services which flowed from it were significant failures of
management and, for that reason, we find that it is appropriate to reduce

the amount of the management charge claimed by 25% to £262.50.

Conclusions

Our conclusions are therefore as follows:

4.1.1. That the landlord is entitled to make a management charge in

respect of work done by him to manage the property;

4.1.2. That it is not a condition of the payability of the sums demanded
in advance that the Statement should have been prepared and/or

certified by an accountant;

4.1.3. It is, however, a requirement that the landlord should pay an
accountant to prepare the Statement and his only entitlement to
recover the cost of that exercise is via the service charge provisions
of the Lease, consequently, the lessees are only liable to bear their

specified proportion of that cost;

4.1.4. A management charge of £350.00 might in principle be justified if
the services provided were to the RICS/ARMA standard; but

4.1.5. In this case they were not. Although the Applicant was by no means

solely responsible for the breakdown of communications which has
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sadly affected the parties in this case, he, as the person responsible

for the management of the property, was the person who bore the

heaviest responsibility for endeavouring to resolve the impasse in

order to ensure that the property was being properly managed for

the benefit of both the tenants and the lessees. It is therefore

appropriate to reduce the amount of the charge by 25% to £262.50.

4.2.  Otherwise, the sums claimed were not disputed and are reasonably

incurred and reasonable in amount.
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APPENDIX 1- RIGHTS OF APPEAL

1. If a party wishes to appeal this decision to the Upper Tribunal (Lands
Chamber) then a written application for permission must be made to the
First-tier Tribunal at the Regional office which has been dealing with the

case.

2. The application for permission to appeal must arrive at the Regional
office within 28 days after the Tribunal sends written reasons for the
decision to the person making the application.

3. If the application is not made within the 28 day time limit, such
application must include a request for an extension of time and the
reason for not complying with the 28 day time limit; the Tribunal will
then look at such reason(s) and decide whether to allow the application
for permission to appeal to proceed despite not being within the time

limit.

4. The application for permission to appeal must identify the decision of
the Tribunal to which it relates (i.e. give the date, the property and the
case number), state the grounds of appeal, and state the result the party
making the application is seeking.
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FIRST-TIER TRIBUNAL
PROPERTY CHAMBER
(RESIDENTIAL PROPERTY)

Case Reférence LON/00AP/LDC/2022/0196

Delphi Court, 150-152 Fortis Green,

Property : London, N10o 3AT
Applicant : Delphi Court Freehold Ltd
Representative : Andrew Creighton Ltd
Respondent . Leaseholders of Delphi Court, 150-

P : 152 Fortis Green, London, N10 3AT
Representative : None

An application under section 20ZA

Type of Application : of the Landlord and Tenant Act

1985 for dispensation from
consultation prior to carrying out
works

Tribunal Members : Mr I B Holdsworth FRICS

Date of Decision 12 November 2024

DECISION

© CROWN COPYRIGHT 2013
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Decisions of the Tribunal

The Tribunal determines that retrospective dispensation should be given from
the consultation requirements in respect of the works to repair the car park
entrance gates at the property (the “Car Park Gates repair”) Delphi Court,
150-152 Fortis Green, London, N10 3AT as required under s.20ZA of the
Landlord and Tenant Act 1985 (“the Act”) for the reasons set out below.

This application does not concern the issue of whether any service
charge costs will be reasonable or payable. The leaseholders will
continue to enjoy the protection of Section 27a of the Act.

The Tribunal directs the Applicant to send a copy of this Decision to the
leaseholders and to display a copy in the common parts of the buildings.

The application

1. The Applicant seeks a determination pursuant to s.20ZA of the
Landlord and Tenant Act 1985 (“the 1985 Act”) to dispense with the
statutory consultation requirements associated with carrying out car
park gates repair to the car park entrance at Delphi Court, 150-152
Fortis Green, London, N10 3AT (the “property”).

2. An amended application was received by the First—tier Tribunal dated
17 September 2024 seeking dispensation from the consultation
requirements. Directions were issued to the Applicant on 19 September
2024. These Directions required the Applicant to advise the
Respondents of the application and provide them with details of the
proposed works including costs.

3. The relevant legal provisions are set out in the Appendix to this
decision.

Parties’ submissions

4. This matter was determined by written submissions. The Applicant
submitted a bundle of relevant materials to the Tribunal.

5. No submissions were received from any Respondent.

The background

6. The property which is the subject of this application comprises nursery
premises at ground floor with residential properties above including a
penthouse. There is car parking to the rear of the building. The
Tribunal are told the sliding car park gates stopped operating in or
around June 2022. The Tribunal understand repair works were
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subsequently carried to the gates to ensure effective operation. This
application seeks retrospective dispensation from the statutory
consultation for these works.

7. In the brief statement of case Andrew Creighton Chartered Surveyors
explains that the failure of the gates in or around June 2022 reduced
the security of the car park. They allege theft took place from parked
vehicles after the car park was left unsecured.

8. We are told following the failure of the car park gates a stage 1
consultation was undertaken with the 10 leaseholders. Copies of the
letters issued to the leaseholders as part of this initial consultation
advising them of the need to carry out works is not provided in the
bundle.

9. The Tribunal is provided with two cost estimates for the car park repair
works. A quote of £4,987.20 inclusive of Vat from PSL Automation
and a second quote of £2,674.52 inclusive of Vat from Polytech. The
Directors of the Freehold Company decided to instruct PSL
Automation, but no justification is given in the written submissions for
the choice of contractor.

10. The Applicant contends that the Car Park Gates repair works were
needed urgently to reduce the likelihood of theft from parked vehicles
and to improve the overall security of the premises.

11.  This determination relies upon a bundle of papers which included the
application, the Directions, Application, a brief Statement of Case, and
copy of a specimen lease.

16.  The only issue for the Tribunal to consider is whether it is reasonable to
dispense with the statutory consultation requirements in respect of the
Cornice and Turret Works. This application does not concern
the issue of whether any service charge costs are reasonable
or payable.

The determination

17.  The Tribunal has considered the papers lodged. There is no objection
raised by the Respondent leaseholders.

18. The Applicants demonstrate a need to carry out the works
expeditiously to reduce the risk of theft and maintain site security. It is
apparent from the submissions site security could only be achieved and
maintained through timely gate repair.

19.  The Tribunal has not identified any prejudice to the leaseholder caused
by the failure to comply with the statutory consultation procedure on
this occasion.
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20. It is for these reasons the Tribunal is satisfied it is appropriate to
dispense with the consultation requirements for the Car Park Gates
repair.

21. It is the Applicant’s responsibility to serve a copy of the
Tribunal’s decision on all Respondent leaseholders listed on
the Application.

22.  This decision does not affect the right of the Respondents to
challenge the costs, payability or the standard of work
should they so wish.

Valuer Chairman: Ian B Holdsworth Date: 12 November 2024
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Appendix of relevant legislation

Section 20 of the Act

(1) Where this section applies to any qualifying works or qualifying long
term agreement, the relevant contributions of tenants are limited in
accordance with subsection (6) or (7) (or both) unless the consultation
requirements have been either—

(a) complied with in relation to the works or agreement, or
(b)  dispensed with in relation to the works or agreement by (or on
appeal from) a leasehold valuation tribunal.

(2) In this section “relevant contribution”, in relation to a tenant and any
works or agreement, is the amount which he may be required under the
terms of his lease to contribute (by the payment of service charges) to
relevant costs incurred on carrying out the works or under the
agreement.

(3) This section applies to qualifying works if relevant costs incurred on
carrying out the works exceed an appropriate amount.

(4) The Secretary of State may by regulations provide that this section
applies to a qualifying long-term agreement—
(a) if relevant costs incurred under the agreement exceed an
appropriate amount, or
(b)  if relevant costs incurred under the agreement during a period
prescribed by the regulations exceed an appropriate amount.

(5) An appropriate amount is an amount set by regulations made by the
Secretary of State; and the regulations may make provision for either or
both of the following to be an appropriate amount—

(a) an amount prescribed by, or determined in accordance with, the
regulations, and

(b)  an amount which results in the relevant contribution of any one
or more tenant’s being an amount prescribed by, or determined in
accordance with, the regulations.

(6) Where an appropriate amount is set by virtue of paragraph (a) of
subsection (5), the amount of the relevant costs incurred on carrying out
the works or under the agreement which may be taken into account in
determining the relevant contributions of tenants is limited to the
appropriate amount.

(7) Where an appropriate amount is set by virtue of paragraph (b) of that
subsection, the amount of the relevant contribution of the tenant, or
each of the tenants, whose relevant contribution would otherwise exceed
the amount prescribed by, or determined in accordance with, the
regulations is limited to the amount so prescribed or determined.
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Rights of appeal

By rule 36(2) of the Tribunal Procedure (First-tier Tribunal) (Property
Chamber) Rules 2013, the tribunal is required to notify the parties about any
right of appeal they may have.

If a party wishes to appeal this decision to the Upper Tribunal (Lands
Chamber), then a written application for permission must be made to the
First-tier Tribunal at the regional office which has been dealing with the case.

The application for permission to appeal must arrive at the regional office
within 28 days after the tribunal sends written reasons for the decision to the
person making the application.

If the application is not made within the 28-day time limit, such application
must include a request for an extension of time and the reason for not
complying with the 28-day time limit; the tribunal will then look at such
reason(s) and decide whether to allow the application for permission to
appeal to proceed, despite not being within the time limit.

The application for permission to appeal must identify the decision of the
tribunal to which it relates (i.e., give the date, the property and the case
number), state the grounds of appeal and state the result the party making the
application is seeking.

If the tribunal refuses to grant permission to appeal, a further application for
permission may be made to the Upper Tribunal (Lands Chamber).
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FIRST-TIER TRIBUNAL

PROPERTY CHAMBER (RESIDENTIAL
PROPERTY)

Case reference

CAM/00MG/LRM/2024/0001

Property : Medina House, 302-340 Silbury Bvd, MK9
Applicant : Medina House (Milton Keynes) RTM Co Ltd
Representative : Prime Property Management
Respondent : Assethold Ltd
Representative : Scott Cohen solicitors
Date of Application : 14 December 2023
Type of application : Application for determination that on the
relevant date the RTM company was
entitled to acquire the right to manage,
pursuant to s.84(3) of the Commonhold
and Leasehold Reform Act 2002.
The Tribunal : Tribunal Judge S Evans
Date/ place of hearing : Paper determination
Date of decision : 31 October 2024
DECISION
Crown Copyright ©
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DECISION

(1) The Tribunal determines that on the relevant date the Applicant
was entitled to the right to manage the Property, pursuant to
s.84(3) of the Commonhold and Leasehold Reform Act 2002.

(2) Pursuant to rule 13(2) of the Tribunal Procedure (First Tier
Tribunal)( Property Chamber) Rules 2013, the Tribunal orders the
Respondent to reimburse to the Applicant the application fee of
£100.

REASONS
Background
1. The Applicant is Medina House (Milton Keynes) RTM Co Ltd.
2. The Respondent is Assethold Limited, represented by Scott Cohen solicitors.

3. The Application is an application to determine that on the relevant date the
Applicant was entitled to acquire the right to manage a block of flats called
Medina House, 302-340 Silbury Bvd, Milton Keynes MK9 2AE (“the

Property”).

4. UKResidential Heights Limited became the freeholder of the Property on 20
March 2018.

5. The Respondent’s interest in the Property is not stated, except as a “landlord”.

6. On 31 March 2021 a lease was granted regarding flat 8 in the Property for a
term of 125 years from 1 February 2021. The landlord is the freeholder, and
the tenant is Rashad and others.

7. This lease has never been registered at the Land Registry, to date, as shown by
the absence of the same on the Schedule of Notices of Leases on the freehold
title at the Land Registry.

8. On 6 June 2023 the Applicant was incorporated as a company.

9. On 12 September 2023 the Applicant served notices of invitation to participate
in the right to manage, pursuant to section 78 of the Commonhold and
Leasehold Reform Act 2002 (“the Act”) on all qualifying tenants, except flat 8.
On that date, in respect of flat 8, it served the notice under section 78 on the
freeholder instead.

10. On the 12 October 2023 the Applicant served Notices of Claim under section
79 of the Act.

11. On 17 November 2023 the Respondent served a Counternotice which objected
to the Notice of Claim, for 2 generic reasons, citing sections 78(1), and 79(2) of
the Act. No point was specifically taken, nor particulars given, as to why the
Respondent alleged that the Applicant had not satisfied those sections.
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12. This Application was then made to the Tribunal on 14 December 2023.

13. Unfortunately, there was a delay in the giving of directions, due to shortage of
staff. On 5 September 2024 procedural directions were given, which the
parties have duly complied with.

14. The Tribunal directions indicated that a decision in this case would be
communicated on or after 28 October 2024.

15. The parties have provided the Tribunal with an Applicant’s bundle of 28
pages, a Respondent’s bundle of 122 pages, and a statement of reply from the
Respondent of 2 pages.

The Issues

16. The Respondent’s case, as set out in its Statement of Case, is simple; and there
is really one issue for the Tribunal to decide. That is whether the omission of
flat 8’s tenants from the process of the right to manage by the Applicant leads
to the conclusion that there has been non-compliance with both section 78(1)
and 79(2) of the 2002 Act.

17. The Respondent contends that a “qualifying tenant” includes an equitable
lessee — in this case the tenants of flat 8.

18. It also contends that the Tribunal is bound by the decision in Avon Ground
Rents Ltd v Canary Gateway (Block A) RTM Co Ltd and another [2020]
UKUT 358 (LC), to the effect that failure to give notice of intention to a
qualifying tenant who was not already a member, or who had not agreed to
become a member of the RTM company, invalidated the claim notice.

19. In response, the Applicant contends it was unable to serve a notice of
invitation to participate on flat 8 as there was no leasehold interest registered
at the Land Registry; therefore it was impossible for the applicant to serve one
as the Applicant considered flat 8 was not a qualifying tenant, since the flat
was retained by the landlord.

20.The Applicant relies on Elim Court Rtm Company Limited v Avon Freeholds
Limited [2017] EWCA Civ 89 [2018] QB 571, as being authority for the
proposition that the failure to comply with the requirements for a notice of
intention to participate does not automatically invalidate all subsequent steps.

Relevant Statute Law
21. See Appendix 1 to this decision.
Discussion and Determination

22, Neither party has drawn any case authority to the Tribunal on the meaning of
“tenant” in the Act. The Applicant is not legally represented. The Respondent
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23. The Respondent relies solely on s.112, which states, so far as is material:

“(2) In this Chapter “lease” and “tenancy” have the same meaning and both
expressions include (where the context permits)—

(a)a sub-lease or sub-tenancy, and
(b)an agreement for a lease or tenancy (or for a sub-lease or sub-tenancy),
but do not include a tenancy at will or at sufferance.

(3) The expressions “landlord” and “tenant”, and references to letting, to the
grant of a lease or to covenants or the terms of a lease, shall be construed
accordingly.”

24. However, the above section, despite its wideness, does not say anything about
legal or equitable interests.

25. It is notable that the Respondent solicitors have not cited Assethold Ltd v 7
Sunny Gardens Road RTM Company Ltd [2013] UKUT 0590 (LC), despite that
authority having been cited by them to this Tribunal on behalf of the
Respondent in the decision dated 29 March 2024 in CAM/22UE/LRM/2023/
0007 (80 High Street, Hadleigh, Benfleet, Essex SS7 2PB), since in paragraph
29 of Sunny Gardens the Deputy President (emphasis supplied) held:

“29. To be the qualifying tenant of a flat a person must be a tenant of that
flat. The “tenant” referred to in section 75(1) of the 2002 Act is
the person in whom, for the time being, the legal estate created
by the lease is vested. As the LVT correctly observed, the 2002
Act is not concerned with beneficial interests.”

26. As the Applicants contend, certain dispositions of a registered estate must be
registered if they are to take effect at law and not merely in equity. These
include leases over 7 years: see s.27 of the Land Registration Act 2002.

27. In addition, the Respondent, despite relying on the Canary Gateway case, has
not addressed paragraph 87 of that decision, in which Fancourt J held:

“87. It is therefore very easy for the RTM company to serve each
qualifying tenant and to identify them. Since, in virtually all cases, the
qualifying tenants will be long lessees, their interests will be
identifiable at the Land Registry. It is not necessary to investigate
whether a long lessee has sub-let their flat in order to know that they
are a qualifying tenant; only whether there is an inferior long lessee.”

28. It seems to this Tribunal to be inconceivable that Fancourt J would have held
as he did, if “tenant” in section 75 of the Act did not mean to refer to the
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registered leaseholder. The learned judge had clearly in mind that
investigations into unregistered titles should not be necessary under the Act.

29. That, combined with the Sunny Gardens decision, leads this Tribunal to the
conclusion that equitable tenants, who have only a beneficial interest, cannot
be a qualifying tenant of a flat for the purposes of Part 2, Chapter 1 of the Act.

30.Accordingly, the Applicant did not need to give any notice under s.78 to the
leaseholders of flat 8, and there has been no breach of section 79(2) of the Act.

31. As such, it is unnecessary for the Tribunal to decide what the effect of the non-
service of a notice to participate on the equitable tenants of Flat 8 was. Based
on Canary Gateway alone, the Tribunal would be likely to find itself bound to
find that the Applicant does not have the right to manage. It is notable that
Fancourt J in Canary Gateway had applied Osman v Natt [2015] 1 WLR
1536, a CA decision on the effect of procedural non-compliance in the context
of collective enfranchisement. He also cited paragraph 52 of the Elim Court
decision, finding at his paragraph 73 that its interpretative approach was of
general relevance.

32. However, regrettably again, the Respondent’s solicitors have not drawn to this
Tribunal’s attention relevant authority. In case reference CAM/00KA/LRM
/2022/0005 (Highview Court, Dudley Street, Luton Bedfordshire, LU2 OFR),
as recently as 28 August 2024, the Respondent’s solicitors cited to this
Tribunal the very recent decision of the UKSC in A1 Properties (Sunderland) v
Tudor Studios RTM Co Ltd [2024] UKSC 27. That decision at para. 61 held:

“We therefore consider that in the present statutory context Osman v
Natt needs to be considered and applied with some caution,
particularly in its suggestion that cases where it becomes necessary to
infer the intended consequences of non-compliance can for that
purpose be divided into distinct and watertight categories and its
apparent suggestion (para 31) that in the second category the
possibility of a middle position as identified in Soneji between outright
validity or outright invalidity is excluded. Instead, it is appropriate to
go back to the basic principled approach as explained in Soneji, as
applied in light of the particular statutory context and the specific facts
of the case.”

33. Further, at paragraph 66 the Supreme Court held that the approach of the
Court of Appeal in Elim Court at para. 52 should not be endorsed in full.

34. Given this Tribunal’s determination in paragraph 29 above, it is unnecessary
for this Tribunal to consider whether Canary Gateway remains good law in
the light of A1. The Tribunal has not heard any representations in relation to
whether an application of the principled approach as explained in Soneji to
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the facts of this case would lead to a different outcome. Those arguments must
be left for another day.

Conclusions

35. The Tribunal determines that on the relevant date the Applicant was entitled
to the right to manage the Property, pursuant to s.84(3) of the Commonhold
and Leasehold Reform Act 2002.

36. Pursuant to rule 13(2) of the Tribunal Procedure (First Tier Tribunal)
(Property Chamber) Rules 2013, the Tribunal orders the Respondent to
reimburse to the Applicant the application fee of £100.

Name: Tribunal Judge S Evans Date: 31 October 2024.

Rights of appeal

By rule 36(2) of the Tribunal Procedure (First-tier Tribunal) (Property Chamber)
Rules 2013, the Tribunal is required to notify the parties about any right of appeal
they may have.

If a party wishes to appeal this decision to the Upper Tribunal (Lands Chamber),
then a written application for permission must be made to the First-tier Tribunal
at the regional office which has been dealing with the case.

The application for permission to appeal must arrive at the regional office within
28 days after the Tribunal sends written reasons for the decision to the person
making the application.

If the application is not made within the 28 day time limit, such application must
include a request for an extension of time and the reason for not complying with
the 28 day time limit; the Tribunal will then look at such reason(s) and decide
whether to allow the application for permission to appeal to proceed, despite not
being within the time limit.

The application for permission to appeal must identify the decision of the Tribunal
to which it relates (i.e. give the date, the Property and the case number), state the
grounds of appeal and state the result the party making the application is seeking.

If the Tribunal refuses to grant permission to appeal, a further application for
permission may be made to the Upper Tribunal (Lands Chamber).
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Appendix 1

The Commonhold and Leasehold Reform Act 2002

Section 75 identifies qualifying tenants and provides, so far as it relevant, as follows:

“75 Qualifying tenants

(1) This section specifies whether there is a qualifying tenant of a flat for the
purposes of this chapter and, if so, who it is.

(2) Subject as follows, a person is the qualifying tenant of a flat if he is tenant
of the flat under a long lease.

(5) No flat has more than one qualifying tenant at any one time; and
subsections (6) and (7) apply accordingly;

(7) Where a flat is being let to joint tenants under a long lease, the joint
tenants shall... be regarded as jointly being the qualifying tenant of the flat.”

Along lease is defined in section 76 and includes a lease granted for a term of years
certain exceeding 21 years.

“78 Notice inviting participation

(1) Before making a claim to acquire the right to manage any premises, a
RTM Company must give notice to each person who at the time when the
notice is given —

(a) is the qualifying tenant of a flat contained in the premises, but
(b) neither is nor has agreed to become a member of the RTM Company.”

13

79.  Notice of claim to acquire right

(1) A claim to acquire the right to manage any premises is made by giving
notice of the claim (referred to in this Chapter as a “claim notice”); and
in this Chapter the “relevant date”, in relation to any claim to acquire the
right to manage, means the date on which notice of the claim is given.

(2) The claim notice may not be given until each persen required to be given
a notice of invitation to participate has been given such a notice at least
14 days before.
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(3) The claim notice must be given by a RTM Company which complies with
sub-section (4) or (5).

4) If on the relevant date there are only two qualifying tenants of flats
contained in the premises, both must be members of the RTM Company.

(5) In any other case, the membership of the RTM Company must on the
relevant date include a number of qualifying tenants of flats contained in
the premises which is not less than one half of the total number of flats
so contained.

(6) The claim notice must be given to each person who on the relevant date
is —

(a) landlord under a lease of the whole or any part of the premises,

(8) A copy of the claim notice must be given to each person who on the relevant
date is the qualifying tenant of a flat contained in the premises.”

“80. Contents of the Claim Notice

(1) The claim notice must comply with the following requirements.

(2) It must specify the premises and contain a statement of the grounds on
which it is claimed that they are premises to which this Chapter applies.

(3) It must state the full name of each person who is both—

(a) the qualifying tenant of a flat contained in the premises, and
(b) amember of the RTM company,

and the address of his flat.

(4) And it must contain, in relation to each such person, such particulars of his
lease as are sufficient to identify it, including—

(a) the date on which it was entered into,

(b) the term for which it was granted, and

(c¢) the date of the commencement of the term.

(5) It must state the name and registered office of the RTM company.

(6) It must specify a date, not earlier than one month after the relevant date, by
which each person who was given the notice under section 79(6) may respond
to it by giving a counter-notice under section 84.

(7) It must specify a date, at least three months after that specified under
subsection (6), on which the RTM company intends to acquire the right to
manage the premises.
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(8) It must also contain such other particulars (if any) as may be required to be
contained in claim notices by regulations made by the appropriate national
authority.

(9) And it must comply with such requirements (if any) about the form of claim
notices as may be prescribed by regulations so made.”

Land Registration Act 2002

13

27. Dispositions required to be registered.

(1) If a disposition of a registered estate or registered charge is required
to be completed by registration, it does not operate at law until the
relevant registration requirements are met.

(2) In the case of a registered estate, the following are the dispositions
which are required to be completed by registration—

(a)a transfer,

(b)where the registered estate is an estate in land, the grant of a term of
years absolute—

(i) for a term of more than seven years from the date of the grant,

(ii) to take effect in possession after the end of the period of three months
beginning with the date of the grant,

(iii) under which the right to possession is discontinuous,

(iv)in pursuance of Part 5 of the Housing Act 1985 (c. 68) (the right to
buy), or

(v)in circumstances where section 171A of that Act applies (disposal by
landlord which leads to a person no longer being a secure tenant),

(c)where the registered estate is a franchise or manor, the grant of a

”»
lease...
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FIRST-TIER TRIBUNAL
PROPERTY CHAMBER
(RESIDENTIAL PROPERTY)

Case Reference : CAM/00JA/F77/2024/0027
78 Hanbury Ortan Goldhay
. Peterborough
Property ’ Cambridgeshire
PE2 5QX
Applicant : Accent Housing Limited
(Landlord)
Representative : None
Mr G Filomena & Mrs P Filomena
Respondent :
(Tenants)
Representative : None
N . S.70 Rent Act 1977 — Determination
ype of Application ’ of a new fair rent
Tribunal Members : Mr N. Martindale FRICS
21 October 2024
Date a nd venue of : First Tier Tribunal (Eastern)
Meeting

County Court Cambridge CB1 1BA

Date of Decision 21 October 2024

REASONS FOR DECISION

Background

1 By an application of 28 June 2024 the landlord applied to the Rent
Officer for registration of a fair rent. The rent stated as payable at the
time of the application was said to be £490.00 per calendar month.
This figure included £44.70 per calendar month service charge.

2 With effect from 28 September 2024 but registered on 12 August 2024,
the Rent Officer registered a fair rent of £513.00 pcm including £55.84
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FDVN LAW FIRM

pcm service charge. There was an objection to the new fair rent. The
First Tier Tribunal was notified of this objection and a request for a
fresh determination of the rent.

Directions

3 Directions dated 27 August 2024 were issued by the Tribunal, for case
progression. Neither party requested a hearing.

Representations

4 Standard Reply Forms were issued by the Tribunal prior and both
parties invited to complete and return them. The Tribunal determined
the new rent with the assistance of such written statements from the
parties as were received for which it is grateful.

Inspection

5 The Tribunal did not inspect the Property. The Tribunal was however
able to externally view the Property from Google Streetview (@ June
2022). The Property appeared to be part of small 3 storey block of flats
dating from the 1980’ss forming an established residential estate
consisting of small blocks of flats and small houses of a similar age.
There was unrestricted parking on and off road communal areas.

6 Externally the building of which the Property forms part, appears to be
in good condition, with fair faced brick walls, a low double pitched
single lap filed main roof. The building of which the Property forms
part appears to extend to 3 levels with flats on each. The Property is on
the second floor. The Property had 3 rooms, bathroom/we and kitchen.
There were no additional private outside areas or stores.

7 There was double glazing and full central heating. There is no mention
of carpets curtains or white goods, though housing associations tend to
provide the latter but not the former to tenants. The tenancy started on
15 March 1984.

Law

8 When determining a fair rent the Committee, in accordance with the
Rent Act 1977, section 70, had regard to all the circumstances including
the age, location and state of repair of the property. It also disregarded
the effect of (a) any relevant tenant's improvements and (b) the effect of
any disrepair or other defect attributable to the tenant or any
predecessor in title under the regulated tenancy, on the rental value of
the property.

9 In Spath Holme Ltd v Chairman of the Greater Manchester etc.
Committee (1995) 28 HLR 107 and Curtis v London Rent Assessment
Committee [1999] QB 92 the Court of Appeal emphasized
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(a) that ordinarily a fair rent is the market rent for the property
discounted for 'scarcity' (i.e. that element, if any, of the market
rent, that is attributable to there being a significant shortage of
similar properties in the wider locality available for letting on
similar terms - other than as to rent - to that of the regulated
tenancy) and

(b) that for the purposes of determining the market rent, assured
tenancy (market) rents are usually appropriate comparables.
(These rents may have to be adjusted where necessary to reflect
any relevant differences between those comparables and the
subject property).

10 Where the condition of a property is poorer than that of comparable
properties, so that the rents of those comparables are towards twice
that proposed rent for the subject property, it calls into question
whether or not those transactions are truly comparable. Would
prospective tenants of modernized properties in good order consider
taking a tenancy of an un-modernised house in poor repair and with
only basic facilities or are they in entirely separate lettings markets?
The problem for the Tribunal is that the only evidence of value levels
available to us is of modernised properties. We therefore have to use
this but make appropriate discounts for the differences, rather than
ignore it and determine a rent entirely based on our own knowledge
and experience, whenever we can.

11 On the evidence of the comparable lettings and our own general
knowledge of market rent levels in and around Peterborough, the
Tribunal accepts that the Property would let on normal Assured
Shorthold Tenancy (AST) terms, for £900 per week. This then, is the
appropriate starting point from which to determine the rent of the
Property as it falls to be valued.

12 A normal open market letting would include carpets, curtains and
“white goods”, but after grant in the later 1980’s it is assumed that
these are in effect provided by the tenant. The Tribunal assumes that
the kitchen and bathroom whilst functional, are both basic. There is no
double glazing reported. Deduction for these shortcomings amounts to
£90 pw, leaving the adjusted market rent at £800 pcm.

13 The Tribunal also has to consider the element of scarcity and whether
demand exceeded supply. The Tribunal found that there was no
scarcity in the locality of Peterborough for this type of property and
makes no further deduction from the adjusted market rent of £800.

14 The fair rent to be registered on this basis alone would be £800 but, the
new rent is limited by the statutory Maximum Fair Rent Cap
calculation. The MFRC limits any increase to the change in RPI (set
two months prior at each date), between the date of the last registration
of a fair rent and the current, plus 5%. The calculations are shown in
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the MFR form and this caps the new fair rent at £569.68 per calendar
month. The fair rent is therefore capped and registered at this figure.

15 The Rent Act makes no allowance for the Tribunal to take account of
hardship arising from the new rent payable compared with the existing
rent registered. The landlord is entitled but, not compelled, to charge
the tenants rent at the registered figure from the effective date.
However the landlord may not charge more than the fair rent.

Chairman N Martindale FRICS Dated 21 October 2024

Rights of appeal

By rule 36(2) of the Tribunal Procedure (First-tier Tribunal) (Property
Chamber) Rules 2013, the tribunal is required to notify the parties about any
right of appeal they may have.

If either party is dissatisfied with this decision, they may apply for permission
to appeal to the Upper Tribunal (Lands Chamber) on any point of law arising
from this Decision.

Prior to making such an appeal, an application must be made, in writing, to
this Tribunal for permission to appeal. Any such application must be made
within 28 days of the issue of this decision to the person making the
application (regulation 52 (2) of The Tribunal Procedure (First-tier Tribunal)
(Property Chamber) Rule 2013).

If the application is not made within the 28-day time limit, such application
must include a request for an extension of time and the reason for not
complying with the 28 day time limit; the tribunal will then look at such
reason(s) and decide whether to allow the application for permission to appeal
to proceed, despite not being within the time limit.

The application for permission to appeal must identify the decision of the
tribunal to which it relates (i.e., give the date, the property, and the case
number), state the grounds of appeal and state the result the party making the
application is seeking.

If the tribunal refuses to grant permission to appeal, a further application for
permission may be made to the Upper Tribunal (Lands Chamber).
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FIRST-TIER TRIBUNAL
PROPERTY CHAMBER
(RESIDENTIAL PROPERTY)

Case Reference : CAM/12UE/MNR/2024/0137
3.6 The Old Mill
London Road
Property : St. Ives
Cambs
PE275EY
Applicant : Bruce Harwood (Tenant)
Representative : None
Respondent : David Horsley (Landlord)

Maxine Lester Lettings and

Representative : Property Management (Agent)
S . S.13 Housing Act 1988
I'ype of Application ) Determination of a new rent
Tribunal Member : Mr N. Martindale FRICS
21 October 2024
Date a nd venue of : First Tier Tribunal (Eastern)
Meeting

County Court Cambridge CB1 1BA

Date of Decision 21 October 2024

REASONS FOR DECISION

Background

1 The First Tier Tribunal received an application dated September 2024
from tenant of the Property, regarding a notice of increase of rent
served by the landlord, under S.13 of the Housing Act 1988 (the Act).
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2 The notice, dated 7 August 2024, proposed a new rent of £1,175 per
calendar month exclusive, with effect from and including 21 September
2024. This rent does not include other services.

3 The tenancy is an assured periodic calendar monthly tenancy with
effect from and including 21 April 2017 when the initial rent was £800
pcm, originally on a fixed term from that date, now expired. A copy was
provided.

4 The rent payable from up to and including 20 September 2024 was
£875 per calendar month. No furniture or services were included.

Directions

5 Directions, dated 19 August 2024, for the progression of the case, were
issued by Legal Officer Laura Lawless. Neither party asked for a
hearing.

Inspection

6 There was no inspection. The Property forms part of former mill

commercial buildings in St. Ives converted into apartments as a low rise
6 level development, post 2000.

7 It appeared that the Property is one of the apartments in this block.
There is no separate parking or external areas or storage associated
with the Property.

8 The Property has 2 bedrooms, 1 bathroom/we, living room, kitchen.
There is full central heating and double glazing supplied by the
landlord.

Tenants’ and Landlord’s Representations

9 The tenant stated that this recent rise in the rent from £875 pcm to
£1,175 with effect from 21 September 2024 represented a 34% increase.
The Tribunal noted that the initial rent from April 2017 was £800 pcm
and that this rise was some £375 pcm, an increase of more than 45%.
However this rise was spread over some 7 %2 years averaging 6%pa.
There also only appeared to have been one rise in rent, from £800 to
£875 pcm though the effective date was unclear. The Tribunal noted
the tenants reference to a difficulty in paying the new rent at the level
proposed. (The Tribunal has limited discretion to delay the effective
date of increase from that contained in the landlord’s notice, back to the
date of its decision).

10 The landlord’s agent referred to two short rental market reports termed
“Best Price Guide” based on date from “Rightmove” website. One was
for the exact postcode plus a ¥4 mile spread, of the Property for the
period 29 August 2023 to 29 August 2024, the other for exact postcode
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from 21 April 2017 to 21 April 2024. Each appeared to be compiled of
rents sought for 1 and 2 bedroom flats and some small houses.

11 There is reference in the first report a very similar 2 bedroom flat in the
same building of which the Property forms part, available to let, up
until 3 September 2024, when it was let. This appears to be the one
referenced in the agent’s representations. There are other smaller 1
bedroom flats in different blocks and other 2 bedroom flats ranging
from £1,100 pcm up to £1,200 pcm in other older and modern blocks.
But the best comparable remains the first one referenced. None have
specific numbered addresses.

12 There were no representations about the Property condition or fittings.

13 The Tribunal is grateful for such information as was provided by both
parties in the Application and standard Reply Forms.

Law

14 In accordance with the terms of S.14 of the Act we are required to
determine the rent at which we consider the property might reasonably
be expected to let in the open market, by a willing landlord, under an
assured tenancy, on the same terms as the actual tenancy; ignoring any
increase in value attributable to tenant’s improvements and any
decrease in value due to the tenant’s failure to comply with any terms of
the tenancy. Thus the Property falls to be valued as it stands; but
assuming that the Property to be in a reasonable internal decorative

condition.
Decision
15 From the Tribunal’s own general knowledge of market rent levels in

and around St. Ives it determines that the subject property would let on
normal Assured Shorthold Tenancy (AST) terms, for £1,175 per
calendar month, fully fitted and in good order.

16 The new rent of £1,175 per calendar month would ordinarily be payable
with effect from and including 21 September 2024. However the
Tribunal made note of the general assertion of hardship in the
representations on the part of the tenant if the rent were to rise to the
figure of £1,175 pcm. The Tribunal has limited discretion to delay the
effective date from 21 September 2024, as far as to the date of its
decision 21 October 2024 and now does so. The new rent of £1,175 pcm
is therefore payable from 21 October 2024. Although the landlord is
not obliged to charge this new rent and some landlords may charge a
significantly lower rent as a result of their own choice, policy, or
governmental regulation; they may not charge more than this figure.

® .
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Rights of appeal

By rule 36(2) of the Tribunal Procedure (First-tier Tribunal) (Property
Chamber) Rules 2013, the tribunal is required to notify the parties about any
right of appeal they may have.

If either party is dissatisfied with this decision, they may apply for permission
to appeal to the Upper Tribunal (Lands Chamber) on any point of law arising
from this Decision.

Prior to making such an appeal, an application must be made, in writing, to
this Tribunal for permission to appeal. Any such application must be made
within 28 days of the issue of this decision to the person making the
application (regulation 52 (2) of The Tribunal Procedure (First-tier Tribunal)
(Property Chamber) Rule 2013).

If the application is not made within the 28-day time limit, such application
must include a request for an extension of time and the reason for not
complying with the 28 day time limit; the tribunal will then look at such
reason(s) and decide whether to allow the application for permission to appeal
to proceed, despite not being within the time limit.

The application for permission to appeal must identify the decision of the
tribunal to which it relates (i.e., give the date, the property, and the case
number), state the grounds of appeal and state the result the party making the
application is seeking.

If the tribunal refuses to grant permission to appeal, a further application for
permission may be made to the Upper Tribunal (Lands Chamber).
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FIRST - TIER TRIBUNAL PROPERTY
CHAMBER (RESIDENTIAL
PROPERTY)

Case Referer : BIR/OOCN/LDC/2024/0006 Property

: 1-68 Warwick Crest
Arthur Road Edgbaston Birmingham

B15 2LH
Applicant : Warwick Crest Ltd Applicant’s
Representative : Cannon Jones
(Dale Jones)
Respondents : The Various leaseholders of 1-68

Warwick Crest Edgbaston
Birmingham B15 2LH

Type of Application : An Application for the dispensation of
all
or any of the Consultation
Requirements provided for by Section
20ZA of the Landlord & Tenant Act
1985
Tribunal Members Mr G S Freckelton FRICS (Chairman)
Mr V Ward FRICS (Regional

.
Surveyor) Date of Hearing : 19th August 2024
. . .
Type of Hearing : Paper Determination Date of
. .

Decision : 19th August 2024
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Background

1. By Application dated gth February 2024, the Applicant, through its Managing Agent,
Canon Jones, applied to the Tribunal for Dispensation from the Consultation
Requirements imposed by Section 20 of the Landlord & Tenant Act 1985 (‘the Act’) and
the Service Charges (Consultation Requirements) (England) Regulations 2003 in respect
of the property known as 1-68 Warwick Crest. Arthur Road, Edgbaston, Birmingham, B15
2LH.

2. The Application requested that the matter be dealt with on the Standard Track as the
works had already been completed. It was considered that a paper determination would
be appropriate. The Tribunal issued Directions dated 29th April 2024.

The Facts

3. The property at Warwick Crest, Arthur Road, Edgbaston, Birmingham, Bi5 2LH is
understood to comprise of a block of sixty-eight, purpose-built self-contained flats over
seventeen floors.

4. The Applicant in this case is the freeholder, represented by Canon Jones who manage the
property and the Respondents are the various long leaseholders of the flats.

5. By way of clarification the application also confirms that 52 of the 68 leaseholders
collectively enfranchised and formed Warwick Crest Ltd.

6. The Tribunal has been provided with a draft copy of the lease in respect of one of the flats
(24 Warwick Crest) and understands that all the leases are in an identical form. The
Tribunal also understands that there is no dispute between the parties that the works
required are the responsibility of the Applicant and that the various Respondents
contribute towards the cost through the service charge.

7. Clause 3 of the lease provides for the Lessor to carry out the necessary maintenance
works and Schedule 6 provides for the leaseholders to pay a service charge in respect of
the works detailed in Schedule 4. Clause 6 of Schedule 7 provides that the Landlord will:

... do all such acts and things as are set out in Schedule 4 and for which the Landlord’s
expenses are required and in particular to maintain and repair the Common Parts.

8. Schedule 4 defines the Landlord’s Expenses as:

...all sums required or estimated by the Landlord’s Surveyor to be required ....... or to
carry out .... any painting maintenance repairs renewals improvements innovations .....
in relation to the Buildings...

9. The Tribunal has not carried out an inspection of the property and the matter has
therefore been determined on the papers provided to it by the parties. However, the
Tribunal has inspected the exterior of the property on a satellite image.

10. According to the Application, work is required to install a Grade D LD2 fire alarm in
accordance with BS5839 pt 6.
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. The Applicant states that an external facade survey was carried out by FR Consultants
Limited, Abbey House, Premier Way, Romsey, SO51 9AQ dated 22nd June 2023 and that
the property had a B2 EWS rating. Furthermore, a Fire Risk Appraisal of the external
walls has been carried out and the fire engineer has confirmed that alternative measures
of remediation are available to the property.

12. The alternative measures comprise: ‘...the replacement of open vents that will not allow
the passage of smoke or hot toxic gasses from externally into the internal envelope or
upgrade the fire alarm system into every flat minimum Grade D LD2 in accordance
with BS5839 pt 6°.

13. The Applicant has therefore decided to install the fire alarm as recommended by the fire
engineer being a Grade D LD2 fire alarm be installed in accordance with BS5839 pt 6 as
this removes the need to carry out any other works to the external fabric of the building.

14. In addition to the above, West Midlands Fire Service had carried out an inspection of the
building and requested that a Waking Watch be put in place. The estimated cost of this is
expected to be in the region of £5,000.00 plus VAT per week.

15. In view of the above advice the application confirms that Warwick Crest Ltd have
instructed Fire Compliance Services, Unit 7, The Courtyard, Roman Way, Coleshill,
Birmingham, B46 1HQ to install the Grade D LD2 fire alarm system to prevent Waking
Watch costs being incurred and payable by all leaseholders. A copy invoice for the work,
dated 2nd April 2024 in the sum of £82,815.60 inclusive of VAT has been provided to the
Tribunal.

16. Following completion of the works FR Consultants Limited provided an External Wall
Fire Review (Form EWS1) dated 15th March 2024 confirming that in their view the
property now has a B2 rating and that ‘the fire risk is sufficiently low that no remedial
works are required’. The Tribunal therefore concludes that the installation of the fire
alarm system has resolved the deficiency previously noted in the building.

17. The Applicant confirms that it wrote to all the leaseholders on 7th February 2024 to notify
them that it was the intention of Warwick Crest Ltd to install the fire alarm at short
notice and without consultation.

18. The Application confirms that the Applicant seeks dispensation from all of the
consultation requirements of the Act.

19. The Applicant submits that although it has not commenced the consultation process all
the Respondent leaseholders are aware of the proposed works. This is evidenced by the
letters sent to the various leaseholders by the Applicant on 7th February 2024.

20. The Directions issued by the Tribunal directed the Applicant to send to all the
leaseholders a form which the Tribunal had requested each leaseholder to complete and
return to it no later than 19th June 2024. This form asked the parties to confirm to the
Tribunal whether or not they (a) supported the application for dispensation from full
consultation for the works and; (b) agreed that the Tribunal may decide the matter on the
basis of written representation only (no hearing).
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21. The form also confirmed to the leaseholders that if they failed to return the form, the
Tribunal would assume that the individual leaseholders did not oppose the dispensation
application.

22. Responses were received from the owners of 16 Warwick Crest, 26 Warwick Crest and 44
Warwick Crest. All three responses confirmed support for the application. The responses
from 26 and 44 Warwick Crest also confirmed their agreement to the Tribunal deciding
the matter on the basis of written representations only (no hearing). The response from
16 Warwick Crest expressed no preference in respect of a hearing or written
representations.

23. The Tribunal understands, based on the Application and the Applicant’s submission that
the Application for Dispensation is sought on the following grounds:

a) Warwick Crest Ltd commissioned FRC fire engineers to carry out a review of the PAS
9980:2022 and they confirmed that alternative measures of remediation were a
possibility, which would improve the EWS rating from B2 to Bi.

b) The most cost-effective and practical alternative measure was to install a Grade D LD2
fire alarm system to each property in accordance with BS5839 pt 6.

¢) Contractors were invited to quote for installing a fire alarm system throughout
Warwick Crest and it was Warwick Crest Ltd’s intention to undertake the Section 20
consultation.

d) West Midlands Fire Service contacted Warwick Crest Ltd and demanded interim
measures be implemented at Warwick Crest such as a Waking Watch until the fire
alarm system was installed.

e) The cost of the Waking Watch was likely to be in the region of £5,000.00 (plus VAT)
per week and it was therefore decided to proceed with the fire alarm installation
without consultation to allow the fire alarm to be installed immediately and save the
owners incurring significant Waking Watch costs.

24.The Tribunal infers from the submissions that if the full consultation process had been
undertaken, the delay could result in considerable financial cost to the leaseholders due
to the cost of the Waking Watch.

25. The Tribunal notes that the leaseholders have all been informed and had an opportunity
to comment on the proposed works and costs but no observations objecting to the
proposed works were received. The Tribunal has received three responses supporting the
application and therefore infers that none of the remaining leaseholders are opposed to
the proposed works and that they all support them.

The Law

26. Where a landlord proposes to carry out qualifying works, which will result in a charge
being levied upon a leaseholder of more than £250.00, the landlord is required to comply
with the provisions of Section 20 of the Landlord & Tenant Act 1985 and the Service
Charges (Consultation Requirements) (England) Regulations 2003.

27. Failure to comply with the Regulations will result in the landlord being restricted to
recovery of £250.00 from each of the leaseholders unless he obtains a dispensation from
a Leasehold Valuation Tribunal under Section 20ZA of the Act, (now the (First-tier
Tribunal) (Property Chamber)).
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28.1In deciding whether or not to grant dispensation, the Tribunal is entitled to take into
account all the circumstances in deciding whether or not it would be reasonable to grant
dispensation. An application to grant dispensation may be made before or after the
commencement of the works.

The Tribunal’s Decision

29. It is evident to the Tribunal that the work was urgent. The condition of the facade is such
that either a Waking Watch needed to be implemented immediately or a suitable fire
alarm system needed to be installed.

30. It is also evident to the Tribunal that if the full consultation process had been followed
then the works would have been delayed which would have resulted in considerable cost
of a Waking Watch, to the leaseholders.

31. The Tribunal is satisfied on the information provided that it is reasonable to dispense
with the consultation requirements in this case. The Tribunal is satisfied that the
leaseholders will not suffer (or have not suffered) any prejudice by the failure to consult.
Indeed, they would, in the Tribunal’s view, be significantly prejudiced if the work was
delayed.

32.The Tribunal is satisfied that the works appear comprehensive and that if properly
completed as advised by the fire engineer and West Midlands Fire Service, the alarm
system should resolve the problem.

33. The Tribunal is also influenced by the fact that none of the Respondents have made any
submission to the Applicant or, more importantly to the Tribunal opposing the
Application.

34. Accordingly, the Tribunal grants the dispensation requested under Section 20ZA and
determines accordingly.

35. This Determination does not give or imply any judgement about the reasonableness of
the works to be undertaken or the cost of such works.

APPEAL

36. Any appeal against this Decision must be made to the Upper Tribunal (Lands Chamber).
Prior to making such an appeal the party appealing must apply, in writing, to this
Tribunal for permission to appeal within 28 days of the date of issue of this Decision, (or,
if applicable, within 28 days of any decision on a review or application to set aside)
identifying the decision to which the appeal relates, stating the grounds on which that
party intends to rely in the appeal, and stating the result sought by the party making the
application.

G S Freckelton FRICS.
Chairman.
First-tier Tribunal (Property Chamber)
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FIRST-TIER TRIBUNAL
PROPERTY CHAMBER
(RESIDENTIAL PROPERTY)

Case referen LON/00BG/LAM/2024/015

. 50 Westferry Road, London E14
Property : SLW

(1) Alessandro Cangiani (Flat 1)
(2) Serena Ping (Flat 2)
(3) Vivienne Leng (Flat 3)

Applicants : .
PP (4) Subhashih Roy (Flat 4)
Wenyang Zhang (Flat 5)
Christina Hadjiyiannakis (Flat 8)
Representatives : Mr Cangiani and Ms Leng
Respondent : KAL Estates Limited
Representative . Mr Ikumawoyi, from TV Edwards
P ’ LLP, Solicitors
Type of application : Appointment of a manager
Tribunal members ) Tribunal Judge I Mohabir
’ Mr D Jagger FRICS
Date of hearing : 21 October 2024
Date of decision : 22 October 2024
DECISION
© CROWN COPYRIGHT
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Introduction

1. This is an application made by the Applicants under section 24 of the
Landlord and Tenant Act (as amended) (“the Act”) for an order in
respect of the 8 leasehold flats at 50 Westferry Road, London E14 8LW
(“the property”).

2. The property is comprised of 8 long leasehold flats above commercial
premises on the ground floor of the property. The Applicants are the
various leaseholders joined in the application. The Respondent was the
former freeholder of the property, but was struck off from the
companies register on 26 December 2023 and dissolved on 2 January
2024. As a result, the freehold interest in the property vests in the
Crown. It was common ground that, as at the date of the hearing, no
application had been made to reinstate the freehold company.

3. The various historic management failures complained of by the
Applicants on the part of the Respondent are set out in paragraph 4 of
the Applicants’ statement of case. Primarily, these concern the former
freeholder’s failure to properly repair and maintain the property. For
reasons that will become apparent, it is not necessary to set these out in
any detail.

The Law

4. Section 24 of the Landlord and Tenant Act 1987 provides:

"(1) A leasehold valuation tribunal may, on an application for an
order under this section, by order appoint a manager to carry out, in
relation to any premises to which this Part applies-
(a)  such functions in connection with the management of the
premises, or
(b)  such functions of a receiver,
or both, as the Tribunal thinks fit.

(2) A leasehold valuation tribunal may only make an order under this
section in the following circumstances, namely-
(a) where the tribunal is satisfied-

(1) that any relevant person either is in breach of any
obligation owed by him to the tenant under his tenancy
and relating to the management of the premises in
question or any part of them...

(i1) .

(iii)  that it is just and convenient to make the order in all the
circumstances of the case;

(ab) where the tribunal is satisfied-
) that unreasonable service charges have been made, or
are proposed or likely to be made; and
(i)  that it is just and convenient to make the order in all the
circumstances of the case;
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(aba)...
(abb)...

(ac) where the tribunal is satisfied-

(1) where any relevant person has failed to comply with any
relevant provision of a code of practice approved by the
Secretary of State under section 87 of the Leasehold
Reform, Housing and Urban Development Act 1993
(codes of management practice), and

(i)  that it is just and convenient to make the order in all the
circumstances of the case;

(b) where the tribunal is satisfied that other circumstances exist which
make it just and convenient for the order to be made.

Hearing

5. The hearing took place on 21 October 2024. The Applicants were
represented by Mr Cangiani and Ms Leng. Mr Ikumawoyi informed the
Tribunal that he appeared on behalf of the Respondent. However, the
Tribunal pointed out that this could not be correct because the
Respondent company was dissolved. It transpired that Mr Ikumawoyi
had been instructed just prior to the hearing by Mr Kawak, the former
director of the company.

6. The Tribunal was, therefore satisfied that Mr Ikumawoyi’s client was in
fact Mr Kawak who had no standing in the proceedings nor was he able
to make representations on behalf of the company, which was
dissolved.

7. For these reasons, it was not necessary for the Tribunal to consider the
admissibility of the evidence filed by Mr Kawak on 18 October 2024, as
he is not a Respondent or party to the proceedings. Nevertheless, Mr
Ikumawoyi informed the Tribunal that his client did not oppose the
application in principle. The Tribunal was, therefore, faced with an
unopposed application.

Section 22 Application

8. Pursuant to section 22(3) of the Act, the Tribunal granted the
Applicants’ application made to dispense with the requirement to serve
a preliminary notice under section 22(1). It did so on the basis that it
was not reasonably practicable for the Applicants to serve a notice
because the Respondent company had been dissolved.

Section 24 Application
9. Therefore, the only issue before the Tribunal was whether the

Applicants’ proposed managed, Mr Kingsley, possessed the relevant
knowledge and experience to be appointed as the manager of the

property.
@ Ting 2, 87 Nguyén Van Linh, quan Hai Chau, Da Nang. @ Téng 8, 205B Hoang Hoa Tham, Q.Binh Thanh, H6 Chi Minh. @366 Phan Chu Trinh, I'p. Hué, Thira Thién Hué.
©O fdvn.vn | fdvnlawfirm.vn | diendanngheluat.vn O Luatsuhochiminhfdvn.vn O Luatsuhue.vn
® Ting 2, 68 Duong Dinh Nghé, Yén Hoa, Ciu Gidy, Ha Noi. @ Khéi 11, P. Quynh Xuén, Tx. Hoang Mai, Nghé An. © 61 Pham Van DPéng, Tp Pleiku, Gia Lai.
© Luatsuhanoifdvn.vn @ Ting 2, Toa nha Cira Tién Phé, phuong Vinh Tan, Tp. Vinh O Luatsugialai.vn

O Luatsungheanfdvn.vn




’ LUAT SU FDVN . A
( = D 0772 096 999 © fdvnlawfirm@gmail.com ) fdvn.vn | fdvnlawfirm.vn | diendanngheluat.vn

EDVN LAW FIRm  Feel free to go with the truth

>

FDVN LAW FIRM

10.  Mr Kingsley’s professional qualifications and relevant experience were
set out in paragraph 14 of the Applicants’ statement of case. In
addition, the Tribunal conducted its own cross examination of Mr
Kingsley in relation to his knowledge and experience. The Tribunal also
attached significant weight to the fact the Mr Kingsley had currently
been appointed as a Manager by the Tribunal in four other cases.

11.  Strictly speaking, it was not necessary for the Tribunal to make findings
about the various management failures complained of by the
Applicants, as the application was not opposed. However, for the
avoidance of doubt, pursuant to section 24(2)(a) (i) and (iii) the
Tribunal found that management failures set out in paragraph 4 in the
Applicants’ statement of case had been made out and that it was just
and convenient to appoint a manager.

12.  The Tribunal also found that Mr Kingsley possessed the relevant
knowledge and experience to be appointed as the Manager of the
property on the terms set out in the management order annexed to this
decision. The Tribunal’s appointment is forthwith because the property
has been uninsured since April 2024.

Section 20C & Paragraph 5A, Schedule 11 of the Commonhold and
Leasehold Reform Act 2002

13.  Mr Ikumawoyi submitted on behalf of his client that the Tribunal
should not grant either of the applications so he could recover the costs
he had incurred from the Applicants.

14. However, the Tribunal pointed out that this was not a submission he
could properly make because his client was not a party to the leases and
had no contractual (or other) entitlement to his costs. The only party
that could seek to recover any such costs was the former freehold
company, but when it was dissolved, the contractual entitlement to
recover its costs was extinguished.

15.  Arguably, therefore, it was not necessary for the Tribunal to make
orders under section 20C of the Landlord and Tenant Act 1985 and/or
under paragraph 5A in Schedule 11 to the Commonhold and Leasehold
Reform Act 2002. However, for the avoidance of doubt, the Tribunal
orders that the Respondent is not entitled to retrospectively seek to
recover any costs it may have incurred in relation to this application in
the event that it is subsequently reinstated. The orders are made under
both statutory provisions. The Tribunal was satisfied that it was just
and equitable to do so for two reasons. Firstly, it is difficult to envisage
what costs the Respondent may have incurred given that it remained
dissolved during these proceedings. Secondly, given that the
application has succeeded entirely, it would be wholly unjust and
inequitable for the Applicants to be liable for the Respondent’s costs.
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Rights of appeal

By rule 36(2) of the Tribunal Procedure (First-tier Tribunal) (Property
Chamber) Rules 2013, the tribunal is required to notify the parties about any
right of appeal they may have.

If a party wishes to appeal this decision to the Upper Tribunal (Lands
Chamber), then a written application for permission must be made to the
First-tier Tribunal at the regional office which has been dealing with the case.

The application for permission to appeal must arrive at the regional office
within 28 days after the tribunal sends written reasons for the decision to the
person making the application.

If the application is not made within the 28 day time limit, such application
must include a request for an extension of time and the reason for not
complying with the 28 day time limit; the tribunal will then look at such
reason(s) and decide whether to allow the application for permission to appeal
to proceed, despite not being within the time limit.

The application for permission to appeal must identify the decision of the
tribunal to which it relates (i.e. give the date, the property and the case
number), state the grounds of appeal and state the result the party making the
application is seeking.

If the tribunal refuses to grant permission to appeal, a further application for
permission may be made to the Upper Tribunal (Lands Chamber).

@ Ting 2, 87 Nguyén Vian Linh, quan Hai Chau, Da Nang. @ Ting 8, 205B Hoang Hoa Tham, Q.Binh Thanh, Hé Chi Minh. ®366 Phan Chu Trinh, Tp. Hué, Thira Thién Hué.
’ ©O fdvn.vn | fdvnlawfirm.vn | diendanngheluat.vn © Luatsuhochiminhfdvn.vn © Luatsuhue.vn
(O] 'I'fmg 2, 68 Duong Dinh Ngh¢, Yén Hoa, Céu Giay, Ha Ngi. © Khéi 11, P. Quynh Xuan, Tx. Hoang Mai, Nghé¢ An. ® 61 Pham Vin D‘;‘"i—’- I'p Pleiku, Gia Lai.

© Ting 2, Toa nha Cira Tién Phd, phudng Vinh Tan, Tp. Vinh O Luatsugialai.vn

FDVN LAW FIRM © Luatsuhanoifdvn.vn
O Luatsungheanfdvn.vn




(’ T SR R D 0772 096 999 © fdvnlawfirm@gmail.com Q) fdvn.vn | fdvnlawfirm.vn | diendanngheluat.vn

EDVNLAW FIRM Feel free to go with the truth

FIRST-TIER TRIBUNAL
RROPERTY CHAMBER

\N““N\ RESTDENTIAL PROPERTY)

inp VO
o aghic? Ve

: LON/0o0BH/LAC/2024/0002

De Vere Court, 91 Hoe Street, London
Property : E17 4SA urt, 9
(1) Hornbeam Labs Limited (Flat 2)
(2) Timothy Quayle (Flat 1)
Applicants : (3) l;‘;lll Power Corporation (Flats 4, 5 &
(4) Keahn Rahiminejad (Flat 8)
(5) Lawrence Best (Flat 7)

Representative : Ms Clare Munro
Respondent : Assethold Limited
Representative : Eagerstates Limited

Schedule 11, paragraph 5 of the
Type of application : Commonhold and Leasehold Reform
Act 2002

Tribunal . Judge Tagliavini
member(s) *  Mr Duncan Jagger MRICS

Venue 10 Alfred Place, London WC1E 7LR

2 October 2024
14 October 2024

Date of decision : (amended pursuant to rule 50 of The
Tribunal Procedure (First-tier Tribunal)
Rules 2013

DECISION

© CROWN COPYRIGHT

66

@ Tang 2, 87 Nguyén Van Linh, quan Hai Chau, Pa Nang. @ Ting 8, 205B Hoang Hoa Tham, Q.Binh Thanh, H6 Chi Minh. @366 Phan Chu Trinh, I'p. Hué, Thira Thién Hué.

’ O fdvn.vn | fdvnlawfirm.vn | diendanngheluat.vn O Luatsuhochiminhfdvn.vn © Luatsuhue.vn
® Ting 2, 68 Duong Dinh Nghé, Yén Hoa, Ciu Gidy, Ha Noi. @ Khéi 11, P. Quynh Xuan, Tx. Hoang Mai, Nghé An. © 61 Pham Van Dong, Tp Pleiku, Gia Lai.

® I'ﬁx]g 2, Toa nha Cira Tién Phd, phuong Vinh Tan, Tp. Vinh O Luatsugialai.vn

FDVN LAW FIRM © Luatsuhanoifdvn.vn
O Luatsungheanfdvn.vn




(’ LUAT SU FDVN D 0772 096 999 © fdvnlawfirm@gmail.com Q) fdvn.vn | fdvnlawfirm.vn | diendanngheluat.vn

EDVNLAW FIRM Feel free to go with the truth

The tribunal’s decisions

1. The tribunal determines the administration fee in the sum of £648 i.e.
£72.00 (including VAT per lessee) charged by the respondent in respect
of the collection of ground rent is not due from or payable by the
applicants under the terms of their lease.

2. The tribunal makes an order under s.20C of the Landlord and Tennant
Act 1985.

3. The tribunal makes and order under paragraph 5A of Schedule 11 of the
Commonhold and Leasehold Reform Act 2002.

The application
4. This is an application for a determination of:

) Whether the respondent is entitled to impose an administration
charge of £72 for the collection of rent as referenced in the lease
at Schedule 7 Para 2.3.2. This appeared in an invoice dated 28
November 2023.

(ii))  Whether costs in connection with forfeiture proceedings are
recoverable. These costs appear to relate to matters concerning
case reference LON/0oBH/LSC/2023/0209.

(iii) Whether orders should be made under s 20C and Para 5A Sch 11.

5. Subsequently, the respondent was debarred from playing any further
role in this application. That debarring Order was partially lifted by an
Order dated 16 Augst 2024 and provided that ‘The Tribunal will be
determining the issue raised at para 2(i) of the 16 April 2024.” This was
on the grounds that the question under 2(ii) above had already
been  determined by the tribunal in its  decision
LON/00BH/LSC/2023/0209.

Background

6. The leaseholders of De Vere Court acquired the right to manage the
subject property with effect from 31 January 2023. Since then, the
respondent has issued demands to lessees for payment of ground rent
and added to this a ‘collection’ charge of £72.00 and has asserted this is
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an administration charge pursuant to Schedule 7 paragraph 2.3.2 of the
lease.

7. The respondent has also sought to make demands for the payment of
administration charges in the sum of £150 in respect of forfeiture
proceedings. However, similar charges were found by the tribunal in its
decision in LON/0oBH/LSC/2023/0209 not to be payable by the
lessees. As stated above this will not be dealt with in this application as
it has already been the subject of a determination by a previous tribunal.

Preliminary matters

8. Only those lessees who have made a signed written application to be
joined as a party, are applicants to this application.

The property

9. The subject property at De Vere Court, 91 Hoe Street, London E17 4SA
(‘the Property’) comprises a purpose built block containing 9 flats.

The applicants’ case

10.  The applicants asserted that the administrative charge for the collection
of ground rents is not payable under the terms of the lease and in reliance
on Avon Ground Rents Ltd v Stampfer [2022] EWCA Civ 1375.

11.  The applicants also asserted that a number of cases have come before the
First Tier Tribunal on the same point, i.e. whether charges may be made
for ground rent collection. A common feature appears to be that the
Respondents try to claim charges for ground rent collection after the
leaseholders have been awarded the Right to Manage the block.

12.  The applicants stated that the respondents claim that a charge for
collection of rent on the De Vere Court building is billable under
Schedule 7 of the leases at paragraph 7-2.3.2 is wrong. The applicants
accepted that previous cases at the First Tier Tribunal, although are not
binding on the present application the present situation, it is clear
that the Respondents have been told on several occasions that there is
no basis for using service charge provisions in a lease to claim an
administration charge.

The respondent’s case

13.  Therespondent asserted that the Rents are defined in the lease at clause
1.1.8 and at clause 2.1 it is to be paid by equal yearly payments on 1
January in each year. At clause (sic) 7-2.3.2 of the leases it is stated that:
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If the Landlord or a person connected with the landlord
attends (where permitted by law) to

7-2.3.2.4 The collection of rents from the Building

Then an expense is to be deemed to be paid or a cost incurred by
the Landlord, being a reasonable fee not exceeding that which
independent agents might property have charges for the same
work.

14.  The respondent asserted that the cost charged for the year is £50 plus
vat and state that this is a reasonable fee which may properly have been
charged by an independent agent.

The tribunal’s reasons

15.  The tribunal determines that the respondent cannot be said to have
collected the ground rent that was said to due, after the service only of a
demand for payment. Therefore, the tribunal finds the respondent is not
entitled to demand an administration fee of £56-phas £72 including VAT
for the collection of the ground rent; Avon Ground Rents Ltd
Stampfer [2022] EWCA Civ 1375. Therefore, the sum of £56-plas £72
including VAT demanded for the collection of the ground rent is not due
from or payable by the applicants whether or not it has been properly
made due by the service of a notice under s.166 of the Commonhold
and Leasehold Reform Act 2002 (if any).

16.  Further, the tribunal finds the leases make reference to the attendance
at the Building by the landlord or an agent for the purpose of the
collection of the ground rent. In this instance there has been no
‘attendance’ at the Building but simply letters and emails sent
demanding payment of the ground rent and administration charge and
the respondent has not asserted otherwise. Therefore, the
respondent cannot be said to have ‘collected’ the ground rent and is
therefore not entitled to seek an administration charge.

17.  Inlight of this decision, the tribunal considers it reasonable to make an
order under section 20C of the Landlord and Tenant Act 1985 and
paragraph 5A of schedule 11 of the Commonhold and Leasehold Reform
Act 2002, so that none of the respondent’s costs of this application can
be sought from the applicants.

° o o
Name: Judge Tagliavini Date: 2 October 2024
@ Tang 2, 87 Nguyén Van Linh, quan Hai Chau, Pa Ning. @ Ting 8, 205B Hoang Hoa Tham, Q.Binh Thanh, H6 Chi Minh. @366 Phan Chu Trinh, Tp. Hué, Thira Thién Hué.
’ O fdvn.vn | fdvnlawfirm.vn | diendanngheluat.vn O Luatsuhochiminhfdvn.vn © Luatsuhue.vn
@ Ting 2, 68 Duong Dinh Nghg¢, Yén Hoa, Ciu Gidy, Ha Noi. @ Khéi 11, P. Quynh Xuan, Tx. Hoang Mai, Nghé An. @ 61 Pham Van Déng, Tp Pleiku, Gia Lai
FDVN LAW FIRM © Luatsuhanoifdvn.vn © Ting 2, Toa nha Cira Tién Phd, phuong Vinh Tan, Tp. Vinh O Luatsugialai.vn

O Luatsungheanfdvn.vn




(’ LUAT SU FDVN D 0772 096 999 © fdvnlawfirm@gmail.com Q) fdvn.vn | fdvnlawfirm.vn | diendanngheluat.vn

EDVNLAW FIRM Feel free to go with the truth

Amended 14 October 2024

Rights of appeal

By rule 36(2) of the Tribunal Procedure (First-tier Tribunal) (Property
Chamber) Rules 2013, the Tribunal is required to notify the parties about any
right of appeal they may have.

If a party wishes to appeal this decision to the Upper Tribunal (Lands
Chamber), then a written application for permission must be made to the First-
tier Tribunal at the Regional Office which has been dealing with the case. The
application should be made on Form RP PTA available at
https://www.gov.uk/government/publications/form-rp-pta-application-for-
permission-to-appeal-a-decision-to-the-upper-tribunal-lands-chamber

The application for permission to appeal must arrive at the Regional Office
within 28 days after the Tribunal sends written reasons for the decision to the
person making the application.

If the application is not made within the 28-day time limit, such application
must include a request for an extension of time and the reason for not
complying with the 28-day time limit; the Tribunal will then look at such
reason(s) and decide whether to allow the application for permission to appeal
to proceed, despite not being within the time limit.

The application for permission to appeal must identify the decision of the
Tribunal to which it relates (i.e. give the date, the property and the case
number), state the grounds of appeal and state the result the party making the
application is seeking.

If the Tribunal refuses to grant permission to appeal, a further application for
permission may be made to the Upper Tribunal (Lands Chamber)
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