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PINH TOI DANH

TQI TANG TRU TRAI PHEP CHAT MA TUY VA TQI VAN
CHUYEN TRAI PHEP CHAT MA TUY

Hai td1 danh duoc so sanh & cac tiéu chi sau:

Tiéu chi

Toi tang trir trai phép chit ma tay

T6i van chuyén trai phép chiat ma
tay

Can cw
phap ly

Diéu 249 BLHS 2015 stra doi, b sung
2017

biéu 250 BLHS 2015 sta ddi, bd

sung 2017

Khach thé
cua toi
pham

Nguol pham toi dang tang trir trai phép
chat ma tay 1a hanh vi xam pham dén
cac quy dinh ctia Nha nudc vé quan ly
cic chat ma ty va phong chéng ma
tuy.

Nguol pham toi c6 hanh vi van
chuyén trai phép chit ma tiy 1a hanh
vi xdm pham dén cac quy dinh cua
Nha nuéc vé quan 1y cac chat ma tay
va phong chéng ma tuy.

>

Chu the
cua toi
pham

Nguoi tir da 16 tudi tro 1én phai chiu
trach nhiém hinh sy v& moi toi pham.
Nguoi tir du 14 tudi dén dudi 16 tudi
phai chiu trach nhiém hinh sy Vvé toi
pham rit nghiém trong, toéi dac biét
nghiém trong quy dinh tai Diéu 249
BLHS.

Nguoi tir di 16 tudi tré 1én phai chiu
trach nhiém hinh su vé moi t6i pham.
Nguoi tir du 14 tudi dén dudi 16 tudi
phai chiu trach nhiém hinh su Vé toi
pham rat nghiém trong, t6i dic biét
nghiém trong quy dinh tai Diéu 250
BLHS.

Hanh vi

Cét gitr, cat gidu bat hop phap chat ma
tly & bat c noi nao (nhu trong nha,
ngoai vuon, chon dudi dat, dé trong
vali, cho vao thung xing xe, cat diu
trong quan 4o, tu trang mic trén nguoi
hodc theo ngudi...) ma khong nham
muc dich mua ban, van chuyén hay san
XUdt trai phép chat ma tay.

Hanh vi chuyén dich bat hop phap
chat ma tay tir noi nay dén noi khac
duéi bat ky hinh thtrc nao (c6 thé bang
cac phuong ti¢én khac nhau nhu 6 t0,
tau bay, tau thily...; trén cac tuyén
duong khac nhau nhu duong bo,
duong sat, duong hang khong, duong
thiy, dudng buu dién...; co thé dé
trong ngu:orl nhu cho vao thi 4o, thi
quan, nudt vao trong bung, dé trong
hanh 1y nhu vali, tGi x&ch v.v...) ma
khong nham muc dich mua ban, tang
trit hay san xuat trai phép chat ma tay
khac.
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Hinh thuc
loi

Laldicdy

Cau
thanh tgi
pham

CTTP vat chat (Hau qua 13 yéu t6 dung dé xac dinh c6 hanh vi pham t6i)

Quy dinh
phap luat

Diéu 249. T§i tang trir trai phép chit
ma tuy

1. Nguoi ndo tang trit trai phép chat ma
tiy ma khong nham muc dich mua ban,
van chuyeén, san xuat trai phép chat ma
tuy thugc mot trong cac treong hop sau
day, thi bi phat tu tr 01 nam dén 05
nam:

a) Pa bi xt phat vi pham hanh chinh vé
hanh vi quy dinh tai Diéu nay hoic da
bi két 4n vé t6i nay hoic mot trong cac
toi quy dinh tai cac diéu 248, 250, 251
va 252 cua B¢ luat nay, chua duogc xda
an tich ma con vi pham;

b) Nhya thude phién, nhua can sa hogc
cao coca co khoi lugng tir 01 gam dén
dudi 500 gam;

c)Heroine,Cocaine,Methamphetamine,
Amphetamine, MDMA hoac XLR-11
c6 khdi lugng tir 0,1 gam dén dudi 05
gam;

d) La cay coca; 14 khat (14 cady Catha
edulis); 14, ré, than, canh, hoa, qua cua
ciy can sa hoic bo phan cua cay khac
c6 chtra chat ma tiy do Chinh phu quy
dinh c6 khoi luong tir 01 kilogam dén
dudi 10 kilogam;

d) Qua thudc phién kho c6 khéi lwong
tir 05 kilogam dén dudi 50 kilogam;

e) Qua thudc phién tuoi c6 khoi luong
tr 01 kilogam dén dudi 10 kildgam;

g) Cac chat ma tay khac ¢ thé ran c6
khoi luong tir 01 gam dén dudi 20 gam;
h) Cac chat ma tay khac ¢ thé long co
thé tich tor 10 mililit dén dudi 100

Piéu 250. Tdi van chuyén trai phép
chat ma tay

1. Nguoi nao van chuyén trai phép
chat ma tay ma khong nham muc dich
san Xuat, mua ban, tang trir trai phép
chat ma tiy thuéc mot trong cac
trrong hop sau day, thi bi phat tu tur
02 nam dén 07 nam:

a) Pa bi xur phat vi pham hanh chinh
vé hanh vi quy dinh tai Diéu nay hoac
da bi két an vé t6i nay hoac mot trong
cac toi quy dinh tai cac diéu 248, 249,
251 va 252 cua Bo luat nay, chua
dugc x6a an tich ma con vi pham;

b) Nhya thudc phién, nhya can sa
hodc cao coca c6 khoi luong tur 01
gam dén dudi 500 gam;

c)Heroine,Cocaine,Methamphetamine,
Amphetamine, MDMA hoac XLR-11
c¢6 khéi luong tir 0,1 gam dén duéi 05
gam;

d) L4 cay coca; 14 khat (1a cay Catha
edulis); 14, ré, than, canh, hoa, qua cua
ciy can sa hoic bo phan cua cay khac
¢6 chira chat ma tiy do Chinh phu quy
dinh c6 khdi lugng tir 01 kilogam dén
dudi 10 kilogam;

d) Qua thudc phién khé co6 khéi luong
tir 05 kilogam dén dudi 50 kilogam;

e) Qua thuoc phién tuoi c6 khoi luong
tu 01 kilogam dén dudi 10 kilogam,;

g) Cac chat ma tiy khac Y thé ran c6
khoi lugng tor 01 gam dén dudi 20
gam;

h) Céc chit ma tiy khac & thé long co
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mililit;

i) C6 02 chat ma tay tro 1én ma tong
khéi lwgng hoic thé tich cua cac chét d6
twong duong v6i khéi luwong hoic
thé tich chat ma tay quy dinh tai mot
trong cac diém tir diém b dén diém h
khoan nay.

2. Pham toi thugc mot trong cac truong
hop sau day, thi bi phat tu tr 05 nam
dén 10 nam:

a) Co to chuc;

b) Pham toi 02 lan tro 1én;

¢) Loi dung chtic vu, quyén han;

d) Loi dung danh nghia co quan, tO
chuc;

d) St dung ngudi dudi 16 tudi vao viec
pham toi;

e) Nhya thudc phién, nhua can sa hoic
cao coca c6 khoi lugng tir 500 gam dén
dudi 01 kilogam;

4)] Heroine, Cocaine,
Methamphetamine, Amphetamine,
MDMA hoic XLR-11 c6 khdi luong tir
05 gam dén dudi 30 gam;

h) L4 cay coca; 14 khat (14 cay Catha
edulis); 14, ré, than, canh, hoa, qua cua
ciy can sa hoic bo phan cua cay khac
¢6 chtra chat ma tiy do Chinh phu quy
dinh c6 khdi luong tir 10 kilogam dén
dudi 25 kilogam;

i) Qua thudc phién kho ¢6 khoi lugng tir
50 kilogam dén dudi 200 kilogam:;

k) Qua thudc phién twoi ¢ khoi luong
tur 10 kilogam dén dudi 50 kildgam;

1) Cac chat ma tay khac 0 thé ran c6
khoi lugng tor 20 gam dén dudi 100
gam;

m) Cac chat ma tay khac 0 thé long co
thé tich tor 100 mililit dén dudi 250
mililit;

the tich tr 10 mililit d&én dudi 100
mililit;

i) C6 02 chat ma tay tré 1én ma tong
khdi luong hoic thé tich cua cac chat
do tuong duong voi khéi luong hoic
thé tich chit ma tay quy dinh tai mot
trong cac diém tir diém b dén diém h
khoan nay.

2. Pham toi thuoc mot trong cac
trrong hop sau day, thi bi phat tu tu
07 nam dén 15 nam:

a) Co to chuc;

b) Pham toi 02 lan tro 1én;

¢) Loi dung chuc vu, quyén han;

d) Loi dung danh nghia co quan, to
chuec;

d) St dung nguodi dudi 16 tudi vao
viéc pham toi;

¢) Qua bién gidi;
g) Nhya thuéc phién, nhya can sa

hodc cao coca co khéi luong tir 500
gam dén dudi 01 kilogam;

h) Heroine, Cocaine,
Methamphetamine, Amphetamine,
MDMA hoic XLR-11 ¢6 khéi luong
tir 05 gam dén dudi 30 gam;

1) La cay coca; 14 khat (14 cay Catha
edulis); 14, ré, than, canh, hoa, qua cua
ciy can sa hoic bo phan cua cay khac
c6 chira chat ma tiy do Chinh phu quy
dinh c6 khdi lugng tir 10 kilogam dén
dudi 25 kilogam;

k) Qua thudc phién kho cé khdi lwong
tir 50 kilogam dén dudi 200 kilogam;

1) Qua thuoc phién tuoi ¢6 khoi lwong
tur 10 kilogam dén dudi 50 kilogam;
m) Céac chat ma tay khac [y thé ran co
khoi Iugng tor 20 gam dén dudi 100
gam;

n) Céc chit ma tiy khac & thé long co
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n) C6 02 chat ma tay tré 1én ma tong
khdi lwgng hoic thé tich ciia cac chat d6
twrong duong Vi khéi lwong hoic thé
tich chat ma tay quy dinh tai mét trong
cac diém tir diém e dén diém m khoan
nay;

0) Tai pham nguy hiém.

3. Pham t6i thuoc mot trong cac truong
h(;yp sau day, thi bi phat tu tr 10 nam
dén 15 nam:

a) Nhya thuoc phién, nhya can sa hoic
cao coca c6 khoi lugng tir 01 kilogam
dén dudi 05 kilogam;

b) Heroine, Cocaine,
Methamphetamine, Amphetamine,
MDMA hoic XLR-11 c6 khéi luong tir
30 gam dén duéi 100 gam;

c) La cay coca; la khat (14 cay Catha
edulis); 14, ré, than, canh, hoa, qua cua
ciy can sa hodc bo phan cua cay khac
c¢6 chtra chat ma tiy do Chinh phu quy
dinh c6 khdi lwong tir 25 kilogam dén
dudi 75 kilogam;

d) Qua thudc phién kho c6 khoi lugng
tor 200 kilogam dén dudi 600 kilogam;

d) Qua thudc phién tuoi c6 khéi luong
tu 50 kilogam dén dudi 150 kilogam;

e) Cac chat ma tiy khac 0 thé ran c6
khoi luong tir 100 gam dén dudi 300
gam,

g) Cac chat ma tay khac ¢ thé long co
thé tich tir 250 mililit dén dudi 750
mililit;

h) C6 02 chat ma tay tr& Ién
ma tong khdi luong hoic thé tich cua
cac chat d6 twong duong véi khéi luong
hoic thé tich chat ma tay quy dinh tai
mot trong cac diém tir diém a dén diém
g khoan nay.

4. Pham t0i thuoc mot trong cac truong
hop sau day, thi bi phat tu tr 15 nam

thé tich tr 100 mililit dén dudi 250
mililit;

0) C6 02 chit ma tay trd 1én ma tong
khdi luong hoic thé tich cua cac chat
do tuong duong voi khéi luong hoic
thé tich chat ma tiy quy dinh tai mot
trong cac diém tir diém g dén diém n
khoan nay;

p) Tai pham nguy hiém.

3.Pham toi thuoc mot trong cac
truong hqp sau day, thi bi phat tu tir
15 nam dén 20 nam:

a) Nhya thuoc phién, nhya can sa hoac
cao coca c6 khoi lugng tir 01 kilogam
dén dudi 05 kilogam;

b) Heroine, Cocaine,
Methamphetamine, Amphetamine,
MDMA hoic XLR-11 c6 khéi luong
tir 30 gam dén duéi 100 gam;

c) La cay coca; 14 khat (1a cay Catha
edulis); 14, ré, than, canh, hoa, qua cua
cdy can sa hoic bo phan cua cay khac
c¢6 chtra chat ma tiy do Chinh pha quy
dinh c6 khoi lugng tir 25 kilogam dén
dudi 75 kilogam;

d) Qua thudc phién khé co6 khéi lwong
tir 200 kilogam dén duéi 600 kilogam;

d) Qua thuoc phién twoi ¢6 khoi luong
tur 50 kilogam dén dudi 150 kilogam,;

e) Cac chat ma tay khac 6 thé ran c6
khoi lugng tir 100 gam dén dudi 300
gam;

g) Cac chat ma tuy khac ¢ thé long co
thé tich tir 250 mililit dén dudi 750
mililit;

h) C6 02 chit ma tay trd 1én ma tong
khdi lwong hoac thé tich cua cac chat
d6 twong duong voi khdi luong hoic
thé tich chat ma tiy quy dinh tai mot
trong cac diém tir diém a dén diém g
khoan nay.
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dén 20 nam hodc ti chung than:

a) Nhua thudc phién, nhya can sa hoic
cao coca co khdi lwong 05 kilogam tré
Ién;

b) Heroine, Cocaine,
Methamphetamine, Amphetamine,
MDMA hoic XLR-11 ¢6 khdi luong
100 gam tro 1én;

c) L4 cay coca; 1a khat (14 cay Catha
edulis); 14, ré, than, canh, hoa, qua cua
ciy can sa hoic bo phan cua cay khac
c6 chira chat ma tiy do Chinh phu quy
dinh c6 khéi lwgng 75 kilogam tré 1én;

d) Qua thudc phién khé c6 khéi luong
600 kilégam tr¢ 1€n;

d) Qua thudc phién tuoi c6 khéi lwong
150 kilégam tré lén;

e) Céc chat ma tiy khac & thé ran c6
khoi lugng 300 gam tro 1én;

g) Cac chat ma tay khac & thé long co
thé tich 750 mililit tr¢ 1én;

h) C6 02 chit ma tiy trd 1én ma tong
khdi lwong hoic thé tich cta cac chat do
twong duong voi khdi luong hodc thé
tich chit ma tay quy dinh tai mét trong
cac diém tir diém a dén diém g khoan
nay.

5. Nguoi pham t6i con co thé bi phat
tién tir 5.000.000 dong dén 500.000.000
ddng, cam dam nhiém chac vy, cam
hanh nghé hoic lam coéng viéc nhat
dinh tir 01 ndm dn 05 nam hoac tich
thu mot phan hodc toan bo tai san.

4.Pham t6i thuoc mot trong cac
treong hop sau day, thi bi phat tu 20
nam, tu chung than hoac tu hinh:

a) Nhua thude phién, nhya can sa hoic
cao coca ¢ khdi luong 05 kilogam tré
lén;

b) Heroine, Cocaine,
Methamphetamine, Amphetamine,
MDMA hoic XLR-11 c6 khéi luong
100 gam tro 1én;

c) La cay coca; la khat (1a cay Catha
edulis); 14, ré, than, canh, hoa, qua cua
cdy can sa hoic bo phan cua cay khac
c¢6 chira chat ma tiy do Chinh pha quy
dinh c6 khéi luong 75 kilogam trd 1én;

d) Qua thudc phién kho c6 khdi lugng
600 kilogam tr¢ 1€n;

d) Qua thudc phién twoi co khéi lugng
150 kilogam tr¢ 1€n;

e) Céac chat ma tay khac ¢ thé ran co
khoi luong 300 gam tro 1én;

g) Cac chat ma tay khac ¢ thé long co
thé tich 750 mililit tré 1én;

h) C6 02 chat ma tay tro 1én ma tong
khdi Iwong hoac thé tich cia cac chat
d6 twong duong voi khdi luong hoic
thé tich chat ma tay quy dinh tai mot
trong cac diém tir diém a dén diém g
khoan nay.

5. Nguoi pham toi con c6 thé bi phat
tién tr 5.000.000 dong dén
500.000.000 ddng, cAm dam nhiém
chitc vu, cAm hanh nghé hoac lam
cong viéc nhat dinh tr 01 nam dén 05
nam hodc tich thu mét phan hoic toan
bo tai san.

I. HUONG DAN MQT SO TiNH TIET PINH TQI DANH
) 1. Tang trir trai phép chat ma thy 1a cét gii, qét gjéu bat hop phap chit ma tay &
bat cr noi nao (nhu trong nha, ngoai vuon, chon dudi dat, dé trong vali, cho vao thung xang
Xe, cat dau trong quan ao, tu trang mac trén nguoi hoac theo nguoi...) ma khong nham muc
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dich mua ban, van chuyén hay san xut trai phép chat ma tiy. Thoi gian tang trit dai hay
ngan khong anh hudng dén viéc xac dinh toi nay.

(Tiéu muc 3.1 Phan Il Théng tu lién tich sé: 17/2007/TTLT-BCA-VKSNDTC-
TANDTC-BTP).

2. Van chuyén trai phép chat ma tdy 13 hanh vi chuyén dich bat hop phap chit ma
tay tr noi nay dén noi khac dudi bat ky hinh thirc ndo (c6 thé bang cac phuong tién khac
nhau nhu 6 t0, tau bay, tau thuy...; trén cac tuyén dudng khac nhau nhu dudng bo, duong
sat, duong hang khong, duong thuy, duong buu dién...; co thé dé trong nguoi nhu cho vao
thi 4o, tii quan, nudt vao trong bung, dé trong hanh ly nhu: vali, tii x&ch v.v...) ma khong
nhdm muc dich mua ban, tang trit hay san xuat trai phép chat ma tay khac.

Ngudi giir hd, hodc van chuyén trai phép chat ma tay cho nguoi khac, ma biét rd muc
dich mua ban trai phép chéat ma tay cta nguoi do, thi bi truy cru trach nhiém hinh sy Vé toi
mua ban trai phép chat ma tay véi vai trd dong pham.

(Tiéu muc 3.2 Phan Il Théng tu lién tich s: 17/2007/TTLT-BCA-VKSNDTC-
TANDTC-BTP).

3 Chat ma thy 1a chat gay nghién, chit hudng than duoc quy dinh trong danh muc
chat ma tily do Chinh phu ban hanh.

(Theo khoan 1 Diéu 2 Luat Phong, chéng ma tay 2021).

4. Danh muc chat ma tiy

Danh myc I: Céc chat ma tily tuyét d6i cam st dung trong y hoc va doi séng xa hoi;
viéc st dung cac chat nay trong nghién ctu, kiem nghiém, giam dinh, di€u tra tdi pham theo
quy dinh dac biét ciia co quan c6 tham quyen.

Danh muc I1: Cac chit ma tay duoc st dung hap ché trong nghién ctu, kiém nghiém,
giam dinh, diéu tra toi pham hodc trong linh vuc y té theo quy dinh cua co quan c6 tham
quyeén.

Danh muc I11: Cac chit ma tay duoc sir dung trong nghién cuu, kiém nghiém, giam
dinh, diéu tra tdi pham hoac trong linh vuc y te, thu y theo quy dinh cua co quan c6 tham
quyen

(Nghi dinh s6 57/2022/ND-CP, ngay 25/8/2022 Quy dinh cac danh muc chat ma tiy
va tién chat).

5. Hinh thitc van chuyén trai phép chat ma tiy

- Van Chuyen trai phép chat ma tiiy bang cac phuong tién khac nhau nhu 6 t0, tau

bay, tau thuay...; trén cac tuyén duong khac nhau nhu dwong bo, duong sit, dudng hang
khong, duong thuy, duong buu dién...

- Van chuyén trai phép chat ma tiiy dé trong ngudi nhu cho vao tai 4o, tai quan, nuét
vao trong bung, dé trong hanh 1y nhu vali, tai xach v.v ma khong nham muc dich mua bén,
tang trit hay san Xuat trai phép chat ma tiiy khac.

Déi véi ngudi gitr hg, hodc van chuyén trai phép chat ma tiy cho ngudi khac, ma biét
r& muc dich mua ban trai phép chat ma tiy cia nguoi do, thi bi truy ciru trach nhiém hinh sy
vé toi mua ban trai phép chat ma tiy véi vai tro ddng pham.
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(Theo diém 3.2 Muc Il Thong tu lién tich sb: 17/2007/TTLT-BCA-VKSNDTC-
TANDTC-BTP).

6. Pdi v6i cac chat ma tiy & thé ran duoc hoa thanh dung dich hodc chit ma tay &
thé long da dugc pha lodng thi khong coi toan bé dung dich hoic dung dich pha lodng nay la
chat ma tiy ¢ thé long ma can xac dinh ham luong chat ma tay trong dung dich dé tinh,
trong lwong chit ma tay do.

Vi du: Thudc phién, hérdin dugc hoa thanh dung dich thi khéng coi toan bé dung dich
nay 1a chit ma tiy ¢ thé long ma can xac dinh ham lugng modcphin cing véi cac thanh
phan khac cua thudc phién trong dung dich dé tinh trong lwong cua thudc phién hodc xac
dinh ham lwong modcphin cung véi cac thanh phan khac cua héréin dé tinh trong lwong
hérdin”.

(Theo khoan 1 Piéu 1 Thong Tu Lién Tich sb: 08/2015/ TTLT-BCA-VKSNDTC-
TANDTC-BTP sira di, b6 sung diém 1.1 Muc | Thong tu lién tich 17/2007/TTLT-BCA-
VKSNDTC-TANDTC-BTP).

7. P6i véi xai thudc phién thi khong coi 1a nhya thudc phién ma phai xac dinh ham
lwong moocphin trong xai thuoc phién dé tinh trong lugng caa thuoc phién.

(Theo diém 1.1 Muc | Thong tu lién tich s: 17/2007/TTLT-BCA-VKSNDTC-
TANDTC-BTP).

8. Tién chat dung vao viéc san xuit trai phép chat ma thy 1a cac hoa chat khong thé
thieu duoc trong qua trinh dieu che, san xuat chat ma tiy duoc quy dinh trong cac danh muc
tien chat do Chinh phu ban hanh.

(Theo diém 1.2 Muc | Thong tu lién tich sé: 17/2007/TTLT-BCA-VKSNDTC-
TANDTC-BTP).

9. Phwong tién, dung cu ding vao viéc san xuat hoic sir dung trai phép chat ma
tity 1a nhitng vat duoc san xuat ra voi chirc nang chuyén dung vao viéc san Xuat hoac sir
dung trai phép chat ma tay hay tuy duoc san Xuat ra véi muc dich khac, nhung da duoc sir
dung chuyén vao muc dich san xuat hoic sir dung trai phép chat ma tiy.

(Theo diém 1.3 Muc | Thong tu lién tich sé: 17/2007/TTLT-BCA-VKSNDTC-
TANDTC-BTP).

10. Trung cau giam dinh: Trong moi trudng hop, khi thu giit duoc cac chat nghi 1a
chat ma tuy hoac tién chat dung vao viéc san xuat trai phép chat ma tuy thi déu phai trung
cau giam dinh d€ xac dinh loai va trong luong chat ma tay, tién chat thu gitr dugc. Bat bugc
phai trung cau giam dinh ham luong dé xac dinh trong luwong chat ma tay trong cac truong
hop sau:

a, Chat ma tiy, tién chat dung vao viéc san xuat chat ma tiy ¢ thé ran dugc hoa thanh
dung dich;

b, Chat ma thy, tién chat dung vao viéc san xuat chit ma tay ¢ thé long da duoc pha
loang;

¢, Xai thudc phién;

d, Thubc gay nghién, thudc huéng than;
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Ngoai céc trudng hop quy dinh tai cac dlem a, b, ¢ va d tiét 1.4 Muc nay, néu c6 cin
ctr va xét thay can thiét, Toa an truc tiép trung cau giam dinh dé bao dam viéc xét xtr dung
phap luat.

Néu chét duoc giam dinh khong phai 1 chat ma tiy hodc khong phai 1a tién chat dung
vao viéc san xuat trai phép chat ma tay, nhung ngudi thuc hién hanh vi pham toi ¥ thirc rang
chat d6 1a chat ma tay hodc chat do 1a tién chat dung vao viéc san xuat trai phép chat ma
tay, thi ty hanh vi pham toi cu thé ma truy ctru trach nhiém hinh sy ngudi d6 theo toi danh
quy dinh tai khoan 1 cua diéu luat tuong tng dbi voi cac toi pham vé ma tay.

Truong hop mot ngudi biét 1a chat ma tay gia nhung 1am cho ngudi khac tuong 1a chat
ma tay that nén mua ban, trao d6i... thi nguoi d6 khong bi truy ciru trach nhiém hinh su vé
t6i pham vé ma tay ma bi truy ciu trach nhiém hinh sy vé toi lira dao chiém doat tai san
theo Piéu 139 Bo luat Hinh su, néu théa man cac dau hiéu khac nita trong ciu thanh toi
pham cua téi nay.

Truong hop khong thu gilt duoc vat chimg 13 chat ma tay, tién chat nhung c6 can cir
xac dinh duoc trong lwong chit ma tay, tién chat ma ngudi pham toi d3 mua ban, van
chuyén, tang trit hodc chiém doat thi ngudi pham toi bi truy ctru trach nhiém hinh sy vé cac
t6i danh va diéu khoan tuong ung.”

(Theo khoan 2qué171 1 Théng Tu Lién Tich s6: 08/2015/ TTLT-BCA-VKSNDTC-
TANDTC-BTP sua doi, bo sung diém 1.4 Muc | Thong tu lién tich 17/2007/TTLT-BCA-
VKSNDTC-TANDTC-BTP).

Il. HUONG DAN CAC TINH TIET PINH KHUNG HINH PHAT CUA CAP
TOI DANH

1. C6 t6 chic

Pham t6i c6 t6 chuc 13 hinh thitc ddng pham c6 su cau két chat ché giira nhimg nguoi
cung thuc hién toi pham theo quy dinh tai khoan 2 Biéu 17 Bo Luat Hinh sy nim 2015 stra
d6i bd sung nim 2017. Pay la truong hop nhiéu nguoi ¢ y cing ban bac, cau két chat ché
véi nhau, vach ra ké hoach dé thuc hién mot toi pham, dudi sy diéu khién ctua nguoi dang
dau. Tuy nhién, khong c6 su luong hoa cu thé ddi véi su cau két, ban bac cta nhitng ngudi
pham toi trong pham toi c6 to chirc, sy phan céng nhiém vy, vai trd cua nhitng ngudi dong
pham. Trong d6, mdi nguoi thyc hién mot hoic mot s6 hanh vi va phai chiu sy diéu khién
ctia ngudi cam dau. Muc do ting ning trach nhiém hinh sy phu thuge vao vai tro cua ting
nguoi tham gia vao tol pham va quy moé cua vu an. Vi vay, khi quyet dinh hinh phat thi muac
hinh phat cua ngudi té chic s& khac véi nhirng dong pham khac néu céc tinh tiét khac cua
Vu an nhu nhau.

(Theo giai dap coa Vién Kiém sat nhan dan t6i cao tai
https://vksndtc.gov.vn/hoidap/Pages/hoi-dap.aspx?ltemID=439).
2. C6 tinh chit chuyén nghi¢p

- Chi 4p dung tinh tiét "pham tdi c6 tinh chat chuyén nghiép" khi c6 day du cac diéu
Kién sau day:

- C6 y pham ti tir ndm 1an tro 1én vé cung mot toi pham khong phan biét da bi truy
ctru trach nhiém hinh sy hay chua bi truy ctru trach nhiém hinh sy, néu chua hét thoi hié¢u
truy ctru trach nhiém hinh sy hodc chua dugc xo6a an tich;
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- Nguoi pham t6i deu ldy cac 1an pham t6i 1am nghé sinh séng va lay két qua cua
viéc pham t6i lam ngudn séng chinh.
Khi ap dung tinh tiét "pham t6i c6 tinh chét chuyén nghiép”, cAn phan biét:

- Déi v6i truong hop pham toi tir ndm 14n tré 1én ma trong d6 c6 1an pham toi di bi
két an, chua dugc x0a 4n tich thi tuy timg truong hop cu thé ma ngudi pham toi c6 thé bi ap
dung ca ba tinh tiét 1a “pham toi nhiéu lan”, “tai pham” (hodc “tai pham nguy hiém”) va

“pham t6i 6 tinh chat chuyén nghiép”.

- Doi véi toi pham ma trong diéu luat c6 quy dinh tinh tiét “pham toi co tinh chat
chuyén nghi¢p” la tinh tiét dinh khung hinh phat thi khong duoc 4p dung tinh tiét d6 1a tinh
tiét ting ning twong Ung quy dinh tai Diéu 48 cua BLHS. Truong hop diéu luat khong co
quy dinh tinh tiét nay 1a tinh tiét dinh khung hinh phat thi phai 4p dung 12 tinh tiét ting nang
tuong tng quy dinh tai Diéu 48 ctia BLHS.

(Theo diéu 5 Nghi quyét 01/2006/NQ-HDTP ngay 12/5/2006).
3. Pham t$i 02 Ian tré 1én

Pham toi 02 lan tré 1én 1a thuc hién mét toi pham ma truée d6 chu thé da pham toi d6
it nhat 1a mot 1an va chua bi xét xir. Pay 1a truong hop mét ngudi da pham it nhat hai lan vé
cung mot toi pham (cung mot toi danh) va ca hai lan d6 déu chua bi xét xur. Cac 1an pham
t6i d6 c6 thé c6 cing d6i twgng hodc khic dbi twgng, cé thé thude cung khung hinh phat
hoac thudc cac khung hinh phat khac nhau.

4. Tai pham nguy hiém
Nhing truong hop sau ddy duoc coi 1a tai pham nguy hiém:

— P bi két an vé toi pham rat nghiém trong, toi pham dac biét nghiém trong do ¢y,
chua dugc x6a an tich ma lai thuc hién hanh vi pham toi ve toi pham rat nghiém trong, toi
pham dic biét nghiém trong do ¢6 y;

— P4 tai pham, chua dugc x6a an tich ma lai thuc hién hanh vi pham t6i do ¢4 ¥.
(Theo khoan 2 Diéu 53 BLHS 2015, stra d6i b6 sung nam 2017).
5. Loi dung chirc vy, quyén han

Loi dung chac vy, quyén han 1a dua vao chac vy, quyén han dugc giao dé 1am tréi,
khong lam hoac lam khong dung quy dinh cua phap luat.

(Theo khoan 6 Piéu 3 Nghi quyét 03/2020/NQ-HDTP ngay 30/12/2020).
6. Loi dung danh nghia co quan, t6 chic

Loi dung danh nghia co quan, t6 chirc dé pham toi 1a duoc hiéu 1a nguoi pham toi da
loi dung danh nghia co quan, t6 chic noi ho 1am viéc hodc cong tac dé thuc hién hanh vi
pham toi.

( Theo diém 2.2 Muyc | Thong tu lién tich 17/2007/TTLT-BCA-VKSNDTC-
TANDTC-BTP).

III. TAI LIEU THAM KHAO
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- Tong Hop 31 Nghi Quyét Cua Hoi Pong Tham Phan Toa An Nhan Dan Téi Cao
Trong Linh Vuc Hinh Sy, Té6 Tung Hinh Sy (T Niam 1986 Dén Thang 11 Niam
2021) https://fdvn.vn/tong-hop-31-nghi-quyet-cua-hoi-dong-tham-phan-toa-an-nhan-dan-
toi-cao-trong-linh-vuc-hinh-su-to-tung-hinh-su-tu-nam-1986-den-thang-11-nam-2021/.

Nghi quyét 03/2020/NQ-HP TP ngay 30/12/2020 cua Hoi ddng tham phan TAND tdi cao vé
viéc hudng din ap dung mét s6 quy dinh cua B luat Hinh sy, Stt 1, trang 1.

- Téng hop 171 Giai dap ctia Toa an nhin dan T4i cao vé Hinh sy, t6 tung hinh
su:(https://fdvn.vn/tong-hop-171-giai-dap-cua-toa-an-nhan-dan-toi-cao-ve-hinh-su-to-tung-
hinh-su-tu-nam-1999-den-thang-9-nam-2020/)

- Cong van sb 3075/VKSTC-V3 V/v tra 1oi thinh thi vu 4n budn 1au stng té giac tai
Tay Ninh. https://fdvn.vn/huong-dan-dinh-toi-danh-buon-lau-hay-van-chuyen-hang-cam/.

- “Huéng dan dinh t6i danh budén lau hay van chuyén hang cam”
https://fdvn.vn/huong-dan-dinh-toi-danh-buon-lau-hay-van-chuyen-hang-cam/.

- Téng hop 22 ban 4n va quyét dinh giam dc thim toa an nhan dinh 13 truong hop
d6ng pham, pham toi c6 t6 chtc: https://fdvn.vn/tong-hop-22-ban-an-va-quyet-dinh-giam-
doc-tham-toa-an-nhan-dinh-la-truong-hop-dong-pham-pham-toi-co-to-chuc/.

- “Hé thong van ban phap luat giai quyét an ma tay” https://fdvn.vn/he-thong-van-
ban-phap-luat-giai-quyet-an-ma-tuy/. Thong tu lién tich 17/2007/TTLT-BCA-VKSNDTC-
TANDTC-BTP ngay 24/12/2007 cua B6 Cong an — Vién kiém sat nhan dan tdi cao — Toa an
nhan dan t6i cao — Bo tu phap hudng dan ap dung mot sé quy dinh tai chuong XVIII “céac
t6i pham vé ma tiy”, stt14, st 664.

Nguon: Swu tam, tong hop.
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