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CHUYEN POI LOAI HINH DOANH NGHIEP
cO VON PAU TU NUGC NGOAI
TU CONG TY TNHH MTV
THANH CONG TY TNHH HAI THANH VIEN TRO LEN
HOAC CONG TY CO PHAN

CHUYEN POI LOAI HINH DOANH NGHIEP CO VON PAU TU
NUOC NGOAI TU CONG TY TNHH MTV THANH CONG TY TNHH
HAI THANH VIEN TRO LEN HOAC CONG TY CO PHAN
Tram Thi Ha - Lugt sw FDVN

1. Cach thirc chuyén doi loai hinh doanh phin von gop cho it nhat 01 ca nhan/to chic
nghiép tir Cong ty TNHH MTYV thanh Céng khac dé chuyén déi thanh Cong ty TNHH hai
ty TNHH hai thanh vién tré 1én hodic Cong thanh vién trd 1én; chuyén nhugng phan von
ty C6 phin gop cho it nhat 02 ca nhan/to chirc khac dé

1.1. Truong hop khong ting vén didu1¢  chuyen doi thanh Cong ty ¢6 phan;

Theo quy dinh phap luat vé cic phuong thie 1.2 Truwdng hop ting von diéu 18
chuyén doi loai hinh doanh nghiép ma khong Theo quy dinh phép luat vé cac phuong
tang von diéu 1é co thé thyc cac phuong thirc thirc chuyén d6i loai hinh doanh nghiép ma
sau: tang von diéu 1& co thé thuc hién phuong thirc

(i) Tang cho phan vén gop: Chu s hitu sau:

Cong ty TNHH MTV ting cho mét phan von
gop cho it nhat 01 c4 nhan/td chirc khac dé
chuyén d6i thanh Cong ty TNHH hai thanh
vién trg 1én; ting cho phan von gop cho it nhat
02 ca nhan/to chirc khac dé chuyén doi thanh
Cong ty co phan;

(ii) Chuyén nhuong phan von gop: Chu s
hiru Cong ty TNHH MTV chuyén nhuong mot

Email: fdvnlawfirm@gmail.com
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(i) Huy dong thém phan von gbép cua to
chtic, cd nhan khac: Chu s& hitu Cong ty
TNHH MTV huy dong thém phan vén gbp cia
it nhat 01 c4 nhan/to chic khac dé chuyén doi
thanh Cong ty TNHH hai thanh vién tré 1én;
huy dong thém phan von gop cua it nhat 02 ca
nhan/td chtrc khac dé chuyén d6i thanh Cong
ty C6 phan.

2. Trinh ty, thii tuc khi chuyén d6i Cong
ty TNHH MTYV thanh Cong ty TNHH hai
thanh vién tré 1én hodc Cong ty c6 phan

DPé chuyén doi thanh Cong ty TNHH hai
thanh vién tr¢ 1én hodc Cong ty co phan, can
thuc hién cac budc sau:

Budée 1: Soan thao, ky két Hop dong ting
cho/chuyén nhuong phan von gop véi it nhat
01 c4 nhan/té chirc khac d6i voi chuyén doi
thanh Cong ty TNHH hai thanh vién tr¢ 1én; it
nhat 02 c4 nhan/té chire khac d6i véi Cong ty
0 phan (truong hop khéng ting von diéu Ié).

Hoic soan thao, ky két Hop dong gop von
kinh doanh véi it nhat 01 c4 nhan/t6 chirc khac
d6i v6i chuyén doi thanh Cong ty TNHH hai
thanh vién tr¢ 1én; it nhat 02 c4 nhan/to chirc
khac dbi voi Cong ty ¢6 phan (trieong hop ting
von diéu 1@).

Bwéc 2: Thuc hién thu tuc chuyén doi Cong

ty TNHH MTYV thanh Cong ty TNHH hai thanh
vién trd 1én hodc Cong ty cd phan

Thoi gian thue hién: Trong thoi han 10 ngay
ké tir ngay hoan thanh viéc chuyén nhugng,
tang cho.

Co quan giai quyét: So Ké hoach va Pau tu
noi Doanh nghiép dat tru sé.

Ho so doi vdi truong hop chuvén thanh
Cong ty TNHH hai thanh vién*:

- Gidy dé nghi ding ky doanh nghiép;

- Piéu 18 Cong ty chuyén doi;

- Danh sach thanh vién;

- Ban sao céc gidy to sau day:

+ Gidy to phéap 1y cta ca nhan ddi véi nguoi
dai dién theo phép luat ctia doanh nghiép;

' Piédu 23, Khoan 2 Piéu 26 Nghi dinh 01/2021/
ND-CP;

+ Gidy to phap 1y ctia ca nhan dbi véi thanh
vién Cong ty, ¢ dong sang 1ap, ¢ dong 1a nha
dau tu nudc ngoai 1a ca nhan; Gidy to phap
Iy cua t6 chic ddi v6i thanh vién, c6 dong
sang 1ap, co dong 1a nha dau tu nude ngoai 1a
t6 chuc; Gidy to phap 1y cta ca nhan dbi voi
ngudi dai dién theo ty quyén cua thanh vién,
cd dong sang 1ap, c6 dong 13 nha dau tu nude
ngoai 13 to chtrc va vin ban ctr nguoi dai dién
theo iy quyén.

+ P6i voi thanh vién, c6 dong 1a t6 chirc
nudc ngoai thi ban sao gidy to phap 1y cua to
chtrc phai dugc hop phap hoa lanh sy;

- Hop dong chuyén nhuong hoic gidy to
chtng minh hoan tit viéc chuyén nhuong trong
truong hop chuyén nhuong phan von gop; Hop
dong tang cho trong trudng hop ting cho phan
von gop.

- Nghi quyét, quyét dinh cta chi sé hitu
Cong ty vé viéc huy dong thém von gbp cua
ca nhan, t6 chic khac va gidy to xac nhan
viéc gbp von cuia thanh vién méi trong truong
hop huy dong von gop cta thanh vién moi;

Hé so doi véi truong hop chuyén thanh

Céong tv c6 phan®:

- Giy dé nghi ding ky doanh nghiép;

- Piéu 1é Cong ty chuyén doi;

- Danh sach c6 dong sang 1ap va danh sach
¢ dong 13 nha dau tu nuée ngoai;

- Ban sao cac gidy to sau day:

+ Gidy to phap 1y cua ca nhan déi véi
nguoi dai dién theo phap luat cia doanh
nghiép;

+ Gidy to phap 1y cua ca nhan ddi véi
thanh vién Céng ty, co dong sang lap, cb
d6ng 1a nha du tu nudc ngoai 1a ca nhén;
Gidy to phap 1y cua t6 chirc ddi véi thanh
vién, c6 dong sang 1ap, co dong 1a nha dau
tu nudc ngoai 1a to chire; Gidy to phap 1y cua
c4 nhan d6i v6i nguoi dai dién theo ty quyén
ctia thanh vién, c6 dong sang lap, ¢ dong la
nha dau tu nudc ngoai 1a t6 chirc va vin ban

2 Picu 23, Khoan 4 Diéu 26 Nghi dinh
01/2021/ND-CP;
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ctr nguoi dai dién theo iy quyén.

+ D061 voi thanh vién, cd dong 1a t6 chirc nudc ngoai thi ban sao giay to phap 1y cta to chuc

phai duoc hop phép hoa lanh sy;

- Nghi quyét, quyét dinh ctia cha so hitu Cong ty ddi véi Cong ty trach nhiém hitu han mot

A
LUAT SUFDVN L e
° thanh vién vé viéc chuyén doi Cong ty;
‘feef M 6;51 gdz w(:(%, fﬁe, faud‘& - Hop d@)ng chuyén nhuong hodc céac gir?iy to ching minh hoan tat viée chuyén nhuong

trong truong hop chuyén nhuong cd phan, phan von gop; Hop dong tang cho trong truong hop

tang cho cd phan, phan vén gop;

n
s 0 T AY - Giéy to xac nhan viéc gop vbn cua thanh vién, cb dong moi;
Buéc 4: Thuc hién thi tuc diéu chinh Gidy ching nhan dang ky dau tu (“IRC”)

Thoi gian thiee hién: Sau khi dugc cap Gidy ding ky kinh doanh méi

i~
2 . . ) . .
/ 2 Co quan giai quyét: tai S K& hoach va Pau tu noi Doanh nghiép dat tru sé hodc Ban Quan
H N G DA N 1 0 8 TH U TU C 1y Khu Cong nghiép noi hoat dong Du an.
]

Ho s0*:
1 r N - Vian ban dé nghi diéu chinh dy an dau tu, ndi dung diéu chinh 1a “nha dau tu”;
H A N H c H I N H D 0 A N H N G H I EP - Béo cdo tinh hinh trién khai dy 4n dau tu dén thoi diém diéu chinh;
= - Quyét dinh cta nha dau tu vé viéc diéu chinh du an dau tu dbi véi nha dau tu 1a o chirc;
- Giai trinh hodc cung cép tai liéu lién quan dén viéc diéu chinh cac ndi dung quy dinh tai
cacdiemb, c, d, d, e, g va h khoan 1 Bi¢u 33 ctua Luat Pau tu (néu co).
3. Lwu y cac quy dinh vé thué khi chuyén nhwong, ting cho phan von gép
Theo diém a khoan 4, diém b khoan 10 Piéu 2 Thong tu 111/2013/TT-BTC dugc sira doi,
bo sung bdi Thong tu 92/2015/TT-BTC, thu nhéap phat sinh tir viéc chuyén nhugng von gop
hay nhan qua tang 1a phan von trong Cong ty trach nhi¢m hiru han 14 cac khoan thu nhap chiu

Email: . R
fdvnlawfirm@gmail.com thu¢ thu nhp ca nhan. o . )
Dia chi: 3.1. Can cir tinh thueé doi véi thu nhap tir chuyén nhwong von:*
99 Nguyén Hiru Tho, Quan Hai Chau,
Tp. Ba Nang Thué thu nhap ca nhan phai ndp = | Thu nhép tinh thué | x | Thué suat 20%
Websites:
www.fdvn.vn
www.fdvnlawfirm.vn q Céc chi phi hop 1y lién
www.diendanngheluat.vn Thu nhap tinh | _ Gié chuyén ., quan dén vi¢c tao ra thu
¥ = - | Gidmua | - A s 3
thué nhuong nhép tur chuyén nhuong
von

Trong do:

“Piéu 11 Théng tw 111/2013/TT-BTC duoc sira doi,

3 Piéu 44, Nghi dinh 31/2021/ND-CP; )
s b sung bai Thong tu 92/2015/TT-BTC;
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- Gi4 chuyén nhuong 13 s tién ma c4 nhan nhan duoc theo hop ddng chuyén nhugng von.
Trudng hop hop dong chuyén nhugng khéng quy dinh gia thanh toan hodc gia thanh toan trén
hop dong khong phu hop véi gia thi truong thi co quan thué cd quyén 4n dinh gia chuyén
nhuong theo quy dinh cua phap luat vé quan 1y thué.

- Gia mua cuia phan vn chuyén nhuong 14 tri gia phan vn gop tai thoi diém chuyén nhuong
von. Tri gia phan von gop tai thoi diém chuyén nhuong bao gém: tri gia phan von goép thanh
1ap doanh nghiép, tri gia phan vén cua cac 1an gop b sung, tri gia phan vén do mua lai, tri gia
phan vbn tir loi tire ghi ting vén.

Luu ¥: Truong hop doanh nghiép hach toan ké toan bang dong ngoai té, c4 nhan chuyén
nhuong von gop bang ngoai té thi gia chuyén nhuong va gia mua ctia phan vén chuyén nhuong
duoc xac dinh bang dong ngoai té. Trudng hop doanh nghiép hach toan ké toan bang dong Viét
Nam, ¢4 nhan chuyén nhuong von gbp bang ngoai té thi gia chuyén nhuong phai duoc xac dinh
bang déng Viét Nam theo ty gia giao dich binh quan trén thi trudong ngoai té 1ién ngan hang do
Ngéan hang Nha nudc Viét Nam cong bo tai thoi diém chuyén nhuong.

Thoi diém xac dinh thu nhap tinh thué 13 thoi diém hop dong chuyén nhugng von gop cé
hiéu lyuc.

3.2. Cin cit tinh thué d6i véi thu nhép tir qua ting 1a phin von gop®:

Thué thu nhap ca nhan phaindp | = | Thunhap tinh thué | x | Thué suat 10%

Trong do:

- Thu nhép tinh thué tir nhan thira ké, qua tang la phﬁn gia tri tai san nhén thira ké, qua tang
vuot trén 10 tricu d(‘Sng mdi 1an nhan.

- Gi4 tri tai san nhan qua tang dugc xac dinh dbi véi qua tang la von gbp: thu nhap dé tinh
thué 13 gia tri ciia phan vn gop duoc xac dinh cin cir vao gia tri s6 sach ké toan ciia Cong ty
tai thoi diém gan nhat trudc thoi diém ding ky quyén s hitu phan vén gop.

Luu ¥: Thoi diém xac dinh thu nhép tinh thué tir qua ting 13 thoi diém ca nhan 1am thu tuc
dang ky quyén so hiru, quyén st dung tai san qua ting.

5 Piéu 16 Thong tu 111/2013/TT-BTC duoc stra doi, bd sung bai Thong tu 92/2015/TT-BTC;

PHAP LUAT & THUC TIEN

e Ngudi nuéc ngoai c6 dugc quyén sé hitu
nha & tai Viét Nam khong?

e Xudng xe dan bd qua chét Canh sat giao
thong co6 bi phat hay khéng?

o Tha tuc cap doi Gidy phép ban ruou tiéu
ding tai ché va Giay phép ban lé rugu khi
doi nha cung cap rugu
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NGUOI NUOC NGOAI CO PUQC
QUYEN SO HUU NHA O TAI VIET
NAM KHONG?

Tinh hudng phap 1y: T6i 13 ngudi Nga,
sip t6i t6i co dy dinh sinh séng va lam
viéc dai han tai Viét Nam. Vi vay toi mudn
mua can ho dé phuc vu muc dich sinh hoat
va cong viéc sip toi tai Viét Nam. Vay toi
c6 duoc quyén so hiru nha ¢ tai Viét Nam
khong? Diéu kién 1a gi? Thoi han t6i duoc
s& hiru can ho 1a bao lau?.

Tra 1oi: Dbi v6i yéu cau tu van cua Quy
Khach, FDVN xin dua ra nhiing trao ddi dua
trén quy dinh ctua phap luat nhu sau:

Thir nhdt, vé diéu ki¢n dé cd nhén nwéc
ngoai so hitu cdan hg tai Viét Nam

Theo quy dinh cta phap luat vé nha &,
diéu kién dé Quy Khach - ca nhan ngudi
nudc ngoai dugc sd hiru can ho tai Viét Nam
nhu sau:

- Cé nhan phai c6 du nang lyc hanh vi dan
su dé thuc hién giao dich vé nha & theo quy
dinh cua phap luat Viét Nam;

- Ca nhan nudc ngoai dau tu xay dung nha
0 theo du an tai Viét Nam theo quy dinh cua
Luat Nha ¢ va phap luat co lién quan hoac
C4 nhan nudc ngoai dugc phép nhap canh
vao Vi¢t Nam khong thude dién dugc huong
quyén wu d3i, mién trir ngoai giao, lanh sy
theo quy dinh cua phép luat;

- Ho chiéu con gia tri c6 dong diu kiém
chtig nhap canh ctia co quan quan 1y xuat,
nhdp canh Viét Nam.

Thir hai, vé gidi han vé khu vuwe dia Iy
ciia cin hé ma ngwoi nwéc ngoai dwoc sé
hiiu tai Viét Nam.

C4 nhan nudc ngoai chi dugc sé hiru nha

& (bao gom can ho chung cu va nha & riéng
18) trong dy an dau tu xay dyng nha ¢ thuong
mai, trir khu vuc bao dam quéc phong, an ninh
theo quy dinh cta phép luat Viét Nam.

Nhu vay, Quy Khach dugc phép mua can
hd chung cu va nha ¢ riéng 1¢ nhung phai
trong khu vuc du 4n dau tu nha ¢ thuong mai,
trir khu bao dam quéc phong, an ninh theo quy
dinh. Noéi cach khéac, ngudi nudc ngoai van
dugc mua nha ¢ riéng 1é nhung bi gidi han vé
khu vuc dia ly.

Pong thoi, khu vuc bao dam qudc phong,
an ninh tai timg dia phuong s& do B6 Qudc
phong, B6 Cong an xac dinh va c6 van ban
thong bao cho UBND tinh, thanh phé truc
thudc trung wong dé lam cin clr chi dao So
Xay dung xéac dinh cu thé danh muyc dy 4n dau
tu xay dung nha ¢ thuong mai trén dia ban cho
phép t6 chtic, ca nhan nudc ngoai duoc quyén

sO hitu nha 6.

Thik ba, gidi han vé s6 lwong cin hg chung
cu, nha o riéng Ié.

- Ddi véi can ho chung cu: Ca nhan nude
ngoai chi duoc s¢ hitu khong quéa 30% tong sb
can hg cua mot toa nha chung cu; truong hop
trén mot dia ban c6 sd dan tuong dwong mot
don vi hanh chinh cap phuong ma cé nhiéu toa
nha chung cu dé ban, cho thué mua thi t6 chirc,
ca nhan nudc ngoai chi duge s¢ hiru khong qua
30% s6 can ho cua mdi toa nha chung cu va
khong qua 30% tong sb can ho cua tat ca cac
toa nha chung cu nay.

- Dbi voi nha 6 riéng 1é: Trudng hop trén
mot dia ban c6 sé dan twong dwong mot don
vi hanh chinh cap phuong ma c6 du 4n dau tu
xdy dung nha ¢ thuong mai, trong d6 c6 nha
& riéng 1é dé ban, cho thué thi c4 nhan nudc
ngoai duge so hiru s6 lugng nha ¢ riéng 1é theo
quy dinh sau day:

e Truong hop chi co6 mot du an c6 sd
luong nha & riéng 1é dudi 2.500 can thi t6
chuc, ca nhan nudc ngoai chi dugc s hitu
khong qua 10% tong sb luong nha & trong
du an do;

e Truong hop chi c6 mot du an cé sd
lugng nha & riéng 1¢é twong duong 2.500 can
thi t6 chirc, c4 nhan nudc ngoai chi duoc s¢
hitu khong qua 250 cén;

e Truong hop c6 tur hai du an trg 1én ma
tong s6 nha & riéng 16 trong cac du an nay it
hon hodc bang 2.500 cin thi t6 chirc, ca nhan
nudc ngoai chi dugce sé hiru khong qua 10%
sO Iwong nha ¢ ctia mdi du an.

Theo d6, viéc Quy Khach mua va sé hitu
can hg chung cu con phu thudc vao vi tri dia
Iy va $6 lugng cua can hd chung cu, can ho
riéng 1¢ dugc phép ban cho ngudi nudce ngoai
tai cac dy an dau tu xdy dung nha ¢ thuong
mai trén dia ban tinh/ thanh phé truc thudc
Trung Uong noi Quy Khach du dinh mua
can hg con hay khong.

V¢ thoi han sé hiru

P6i v6i ca nhan nude ngoai thi duge so
hitu nha ¢ theo thda thuan trong céc giao
dich hop dong mua ban tbi da khong quéa 50
nam, ké tir ngay dugc cip Gidy ching nhan
va c6 thé dugc gia han thém theo quy dinh
ctia Chinh phu néu c6 nhu cau.

Trén day la nhiing trao d6i ciia FDVN vé
nhimg van dé can giai dap dya trén co so
nghién ctru quy dinh phap luat.

Hy vong nhirng trao d6i, phan tich trén
hiru ich cho Quy Khach!

Thiiy Hang — Cong ty Ludt FDVN

11 DIEN DAN NGHE LUAT

fdvn.vn | diendanngheluat.vn | fdvnlawfirm.vn

DIEN PAN NGHE LUAT

fdvn.vn | diendanngheluat.vn | fdvnlawfirm.vn

12




IEEeessssssm—— PHAP LUAT & THUC TIEN

IEeessssssmm— PHAP LUAT & THUC TIEN

[ AT L
XUONG XE DAN BQ QUA CHOT
CANH SAT GIAO THONG CO BI PHAT
HAY KHONG?

Tinh huéng phap ly: Toi 1a mot cong
nhan hién dang lam viéc tai khu ché xuit
Linh Trung 1- thanh phé Tha Dic. Mdi ngay
trén doan dudng qudc 16 1K tir cau vuot Linh
Xuan vé phia phudng An Binh- thanh phé Di
An, Binh Duong déu c6 rat nhidu nguoi di xe
may nguoc chidu giy ra un tic giao thong.
Cir hé tir xa ho nhin thdy CSGT 14 lai tit may
xe dan bo nguoc chiéu di qua ma khong bi xir
ly. Xin luat su tu van cho t6i vé van dé nay
v6i a. Toi cam on Luat su nhiéu!!!

Tra loi:

Cam on ban da gui cau hoi dén Luat su
FDVN (FDVN). Déi véi sy thic méic cua
ban, sau khi nghién ctu cac quy dinh cua
phap luat lién quan. FDVN c6 mot sb trao
d6i voi ban va quy khan gia nhu sau:

Theo quy dinh tai khoan 22 Piéu 3 Luat

Giao thong duong bo 2008 thi nguoi tham

gia giao théng duong bd bao gdm: nguoi diéu
khién, nguoi sir dung phwong tién tham gia
giao thong dwong bo; nguoi diéu khién, dan
ddt siic vat; nguoi di bg trén duong bg. Chi c¢6
ngudi tham gia giao thong mdi bi diéu chinh
boi Luat Giao thong duong bd, tirc 1a phai tuan
thi1 cac quy tic co ban nhu: di vé bén tay phai,
di ding lan dudng, phan dudng va chip hanh
hé théng dén bao hiéu giao thong duong bo.
Nhu véy, c6 thé néi nguoi dit xe da khong vi
pham Luat Giao thong duong bd hién hanh,
dong thoi CSGT ciing khong thé xir phat vi
hanh vi dit xe.

Tuy nhién, néu truéc d6 ngudi tham giao
thong c6 cac hanh vi nhu khong doi mii bao
hiém, chay xe nguoc chiéu hodc cac hanh vi
vi pham phap luat giao thong khiac nhung khi
thdy canh sat giao thong thi xudng xe dan bo
thi van bj xur phat cho hanh vi vi pham trudc d6
cuia minh. Trong truong hgp nay, canh sat giao

thong can phai chimg minh duoc 16i ctia ngudi
vi pham theo quy dinh tai diém d khoan 1 Diéu
3 Luat Xu ly vi pham hanh chinh 2012. Canh
sat giao thong cd thé ching minh hanh vi vi
pham cua nguoi d6 bang nhitng phuong tién,
thiét bj nghiép vu nhu (camera giao thong...)
hozc néu c¢6 ngudi 1am chung.

Trong truong hop c6 nguoi lam ching hodc
c¢6 hinh anh, video chirmg minh 16i cua nguoi
vi pham thi canh sat giao thong co thé yéu cau
dimg xe dé kiém tra, cho ngudi vi pham xem
hinh anh, két qua ghi lai dugc vé hanh vi vi
pham hoic c6 thé hudng dan ngudi vi pham
xem hinh anh, két qua thu lai duoc khi dén lam
viéc tai tru s& don vi.

Trén day la toan bd ndi dung nghién clru cua
FDVN vé thic mic ctia ban, FDVN chuc ban
va moi nguoi tham gia giao thong hang ngay
an toan, va dimg quén chuan bi day du gidy to
can thiét va tuan thu luat 18 an toan giao thong.
Pé cung nhau giai dap thic mic nay, FDVN
moi ban chia sé bai tu van cta chung toi dén
nhimg ngudi xung quanh dé cung nhau xay
dung vin héa giao thong Viét Nam tt dep, an

toan hon nhé.
Buii Ngoc Anh - Cong ty luigt FDVN

THU TUC CAPPOI GIAY PHEP BAN
RUQU TIEU DUNG TAI CHO VA GIAY
PHEP BAN LE RUQU KHI POI NHA
CUNG CAP RUQU

Tinh hudng phap Iy: Chao Luat su, hién

tai t6i dang du dinh b tri thém dia diém dé
ban ruou tidu dung tai chd va ddi nha cung
cép ruou vi vay toi mubn dugc tu van thi tuc
cap doi Gidy phép ban rugu tiéu dung tai chd
va Giay phép ban 1¢é ruou. Toi xin chan thanh
cam on.

Tra loi:

Céam on Quy Khach da tin tudng va giri cau
hoi dén Cong ty Luat FDVN (“FDVN”), sau
khi tim hiéu cac quy dinh phap luat, FDVN
c6 nhitng thong tin trao ddi sau:

Theo Diéu 4 Nghi dinh 105/2017/ND-
CP duoc stra doi, bd sung bdi Khoan 1 Diéu
16 Nghi dinh 17/2020/ND-CP quy dinh vé
nguyén tic quan 1y rugu nhu sau: “Thwong

nhan san xuat ruwou cong nghiép, san xudt
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ruou thu cong nham muc dich kinh doanh,
phan phé'i rwou, ban buon ruou, ban lé ruou
6 do con tir 5.5 d6 tré 1én phdi ¢6 gidy phép;

thirong nhdn ban rwou cé dé con tir 5.5 do

tr¢ lén tiéu ding tai chd, thwong nhan kinh

doanh ruou c6 do con dudi 5,5 do phdi dang

tuc cap doi Gidy phép ban 1é ruou tiéu dung
tai chd ma chi can dang ky voi Phong Kinh té
hodc Phong Kinh té va Ha tang cap huyén noi
Quy Khach ban rugu vé viée b tri thém dia
diém ban ruou tiéu dung tai chd.

Ho so déing ky:

ky véi Phong Kinh té hodc Phong Kinh té va
Ha tang cdap huvén;:...”

Nhu vay ké tir ngdy 22/3/2020 khi Nghi
dinh s 17/2020/ND-CP ¢6 hiéu luc, thi tuc
lién quan dén gidy phép kinh doanh ruou tiéu

dung tai chd va ban 1é ruou da c6 su thay doi:

- Thuong nhan ban rugu c6 do con tir 5,5
do tré 1én tiéu dung tai chd thi ding ky véi
Phong Kinh té hodc Phong Kinh té va Ha
tang cAp huyén (tirc khong can xin gidy phép
nhu quy dinh cii);

- Thuong nhan ban 1¢é rugu c¢6 do con tir
5,5 d6 tro 1én phai c6 gidy phép; ban 16 rugu
c¢6 nong do con dudi 5,5 do thi dang ky véi
Phong Kinh té hodc Phong Kinh té va Ha
tang cap huyén.

[1]. Pdi véi Gidy phép ban ruwou tiéu
dung tai chd

Theo quy dinh tai Khoan 10 Piéu 17 Nghi
dinh 17/2020/ND-CP, quy dinh vé hd so xin
cap Gidy phép ban ruou tiéu dung tai chd da
bi bai bo tir ngay 05/3/2020. Nhu vay:

-Néu Quy khach ban rugu co n@)ng do con
dudi 5,5 d6 tiéu dung tai chd va b tri thém
dia diém thi khong can thuc hién thi tuc cép
do6i gidy phép hay dang ky v6i Phong Kinh
té hodc Phong Kinh té va Ha tang cap huyén

- Néu Quy khach ban rugu c6 néng do con
tor 5,5 do trd 1én ti€u dung tai chd va b tri
thém dia diém thi khong can thyc hién thu

- Méu ding ky 1a Mau s6 13 ban hanh
kém theo Nghi dinh s6 17/2020/ND-CP dugc
FDVN trich dan tai Phu luc s6 I dinh kém Y
kién phép 1y nay.

- Béan sao chimg thyc Gidy dang ky kinh
doanh;

- Ban sao chtng thuc gidy to tuy than cia
chu co s0;

- Ban sao chimg thuc Hop dong thué nha,
Gidy chimg nhan quyén st dung dat cac dia
diém ban ruou tiéu dung tai chd;

- Ban sao ching thuc van ban gidi thiéu
hodc hop ddng nguyén tic cta thuong nhin
san xuit ruou, thwong nhan phan phdi rugu
hodc thuong nhan ban budn ruou.

[2]. D6i véi Gidy phép ban 1é rugu

* Néu Quy khach ban 1é rugu c6 noéng do
duéi 5,5 do va thay doi nha cung cap ruou thi
thuc hién thu tuc dang ky véi Phong Kinh té

hoic Phong Kinh té va Ha tang cap huyén noi
Quy Khéch dit tru so.

Ho so déing ky:

- Mau ding ky 1a miu s6 s6 14 ban hanh
kém theo Nghi dinh s6 17/2020/ND-CP dugc
FDVN trich dén tai Phuc luc 6 II dinh kém Y
kién phép 1y nay;

- Ban sao ching thuc Gidy dang ky kinh
doanh;

- Ban sao ching thuc gidy to tuy than cua
chu co so;

- Ban sao ching thuc Hop dong thué nha,
Gidy chtng nhan quyén sir dung dat;

- Ban sao chung thuc van ban gioi thi€u
hoic hop dong nguyén tic cia thuong nhan
san xudt ruou, thwong nhan phan phdi ruou
hodc thuong nhan ban budn rugu.

* Néu Quy khach ban 1é ruou c6 nong do
trén 5,5 do va thay d6i nha cung cép ruou thi
thuc hién thi tuc dé thay d6i ndi dung cua gidy
phép theo khoan 1 Piéu Piéu 26 Nghi dinh
105/2017/ND-CP, cu thé nhu sau:

Ho so cap swa doi, bo sung:

- Pon dé nghi cap sira d6i, bo sung theo Mau
56 02 ban hanh kém theo Nghi dinh s6 17/2020/

ND-CP dugc FDVN trich dan tai Phuc luc s6
IT dinh kém Y kién phap 1y nay

- Ban sao gidy phép da duoc cap;

- Céc tai liéu chimg minh nhu cdu sta
d6i, bo sung 1a cac ban sao chimg thuc vin
ban gi6i thiéu hodc hop dong nguyén tic cia
throng nhan san xuit ruou, thwong nhan
phan phéi ruou hodc thuong nhan ban budn
ruou moi.

Trinh tu, thu tuc:

Budc 1: Thuong nhan ndp hd so truc tiép
hodc qua duong buu dién hodc truc tuyén
(néu du diéu kién ap dung) dén co quan co
tham quyén cap gidy phép;

Budce 2: Trong thoi han 07 ngay lam viéc
ké tir ngdy nhan du ho so hop 18, co quan nha
nude cb thim quyén xem xét va cap stra doi,
bd sung gidy phép theo Mau s 06 ban hanh
kém theo s6 17/2020/ND-CP. Truong hop tir
chdi cap sitra doi, bd sung phai tra 101 bang
van ban va néu ro 1y do.

Trudng hop chua da hd so hop 1¢, trong
vong 03 ngay 1am viéc ké tir ngay tiép nhan
hd so, co quan cap stra ddi, b sung gidy phép
phai c¢6 vin ban yéu cau bd sung.

Nhu vdy, truong hop Quay Khach bd tri
thém dia diém ban ruou tiéu dung tai chd va
d6i nha cung cip rugu, tuy ndng do ruou ma
Quy khach kinh doanh thi thyc hién thu tuc
cap d6i gidy phép hodc ding ky voi co quan
c6 tham quyén tuong tmg.

Trén day 1a ¥ kién tu vin caa FDVN lién
quan dén yéu cau tu van ctiia Qiy Khach trén
co s& nghién ctru cac quy dinh phap luat. Hy
vong v kién tu van cia FDVN s& hiru ich cho
Quy Khach.

Trdn Thi Hg - Cong ty Ludt FDVN
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. QUY DINH GAN BI]. :::
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dong bao hiém xa héi.
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e An lé sé 53/2022/AL vé viéc
huy két hon trai phap luat;
e Huéng dan tinh tién ai cham

‘ ( - i

AN LE SO 53/2022/AL

. f VE VIEC HUY KET HON

TRAI PHAP LUAT

Pugc Hoi dong Tham phan TANDTC
thong qua ngay 07/9/ 2022 va dugc cong
b6 theo Quyét dinh s6 323/QD-CA ngay
14/10/2022 ctia Chanh an TANDTC.

NGUON AN LE:

Quyét dinh giam dbc tham s6 04/2021/
HNGD-GPT ngay 07/7/2021 cua Hoi dong
Tham phan Toa 4n nhan dén téi cao vé viéc
dan sy “Yéu cau hily viéc két hon trai phap
luat”; nguoi yéu cau 1a ba Nguyén Thi S,
ngudi ¢ quyén loi, nghia vu lién quan gdm

CASE LAW NO. 53/2022/AL
ON THE CASE OF
ANNULLING ILLEGAL
MARRIAGE

Approved by the Council of Judges of
the Supreme People’s Court on September
7, 2022, and announced in Decision
No.14/10/2022 of the Chief Justice of the
Supreme People’s Court

SOURCE OF THE CASE LAW:

Cassation Decision No0.04/2021/HNGD-
GDT dated July 7, 2021, of the Council of
Judges of the Supreme People’s Court on
the civil matter “Request to annul the illegal
marriage’’; the persons with related interests

03 nguoi. and/or obligations consist of three persons.
<° . ANLESO53/2022/AL
VE VIEC HWY KET HONTRAI PHAP LUAT
CONG
T\f TINH HUONG AN LE GIAI PHAPPHAPLY
LUAT
FDVN

Nam nit séng chung v6i nhau nhu vo chéng
truoe ngay 03/01/1987 (ngay Luat Hon nhan

va gia dinh ndm 1986 ¢6 hugu hue), khong dang

(’ ky két hon, cé t& chire 16 cudi va co thoi gian

o B s0ng chung tai Vist Nam. Sau do, hai bén ra

nuéc ngoai sinh séng va phét sinh mau thuan.

Feel Khi chura giai quyét Iy hén thi mét bén ding ky

free két hén véi nguoi khice tai co quan nha nude

to go c6 thim quyén ctia Viét Nam.

with
the

truth

CONG TY LUAT FDVN

Truong hop nay, Toa an phai xac dinh quan hé
hén nhan du tién la hon nhan the té. Khi
chua chém dut quan hé hén nhan thue t8 ma
mét bén ding ky két hon voi ngudi khdc tai co
quan nha nude cé thim quyén tai Viét Nam thi
viée két hon nay 14 tréi phap lut.

99 Nguy&n Hiru Tho, quin Hai Chdu, TP. B2 Ning
Web: fdvn.vn | fdvnlawfirm.vn | diendangheluat.vn

17 DIEN DAN NGHE LUAT

fdvn.vn | diendanngheluat.vn | fdvnlawfirm.vn

DIEN BAN NGHE LUAT

fdvn.vn | diendanngheluat.vn | fdvnlawfirmvn 18




IS QUY DINH CAN BIET

IEEEEEEE— QUY DINH CAN BIET

Vi tri ndi dung an I¢:

Poan 2, 3, 4, 8,9, 10 va 11 phan “Nhéin
dinh ctia Toa an”.

Khai quat ngi dung cia an I¢:

Noi dung an I¢:

Nam nit séng chung véi nhau nhu vo
chong truéc ngay 03/01/1987 (ngdy Luat
Hon nhan va gia dinh ndm 1986 ¢6 hiéu luc),
khong dang ky két hon, c6 to chic 18 cudi va
c6 thoi gian chung sbng tai Viét Nam. Sau
d6, hai bén ra nudc ngoai sinh sdng va phat
sinh méu thuin. Khi chua giai quyét ly hon
thi mot bén dang ky két hon véi ngudi khac
tai co quan nha nudc c¢6 thim quyén ctia Viét
Nam.

Giai phap phap ly:

Truong hop nay, Toa an phai xac dinh
quan h¢ hon nhan dau tién 1a hon nhan thuc
té. Khi chua cham dat quan hé hon nhéan
thuc t& ma mot bén dang ky két hon voéi
ngudi khac tai co quan nha nudc co thim
quyén cta Viét Nam thi viéc két hon nay 1a
trai phap luat. Toa an chap nhan yéu cau hay
viéc két hon trai phap luat.

Quy dinh ctia phap luat lién quan dén an
1¢é:

Piém ¢ khoan 2 Diéu 5, diém a khoan 2
Piéu 10, khoan 1 Piéu 11, khoan 1 Diéu 122
Luét Hon nhan va gia dinh ndm 2014;

Khoan 1 Diéu 29 B6 luat T tung dan su
nam 2015;

Diém a khoan 3 Nghi quyét s6 35/2000/

CASE Law

NO. 53/2022/AL

ON THE CASE OF
ANNULLING ILLEGAL MARRIAGE

FOUN LAWFIRM

The location of the content of the case
law:

Paragraphs 2, 3,4,8,9,10and 11 “Court’s
findings”

Case law brief:

Content of the case law:

A man and a woman had lived together as
a spouse before January 03, 1987, (the date
on which the 1986 Marriage and Family
Law came into effect). They had organized
a wedding and had lived in Vietnam for a
while without marriage registration. After
that, both of them had lived abroad and
occurred arguments. When failing to settle
the divorce, a party gets married to another
person at a competent authority in Vietnam.

Legal resolution:

In this case, the Court has to determine
that the first marriage relation is an actual
marriage. Where the first actual marriage
relation has not yet been terminated, a party
registers marriage with another person at a
competent authority of Vietnam, this second
marriage shall be considered illegal. The
Court shall accept the request to annul the
unlawful marriage.

The provisions of the law related to the
case law:

Point c clause 2 Article 5, point a clause
2 Article 10, clause 1 Article 11, clause 1
Article 122 of the 2014 Marriage and Family
Law;

AN LE SO 53/2022/AL VE VIEC
viéc thi hanh Luat Hon nhéan va gia dinh nim HUY KET HON TR A'I PH A'P LU AT Procedure Law;

2000; Point a clause 3 of Resolution N0.35/2000/
Dlém d MUC 2 Thél’lg tu lién thh Sé) WEB: FDVNLAWFIRM.VN PHONE: 0925 643 666 NQ—QHIO dated June 09, 2000, of the
01/2001/TTLT-TANDTC-VKSNDTC- BTP ABRRESE: 46 MOVXEY PON THE, WAI GRAN, DA HAHS:  SWAR:FORNLAWPINGGOMALL OOM National Assembly on the implementation

NQ-QH10 ngay 09/6/2000 ciia Qudc hoi vé Clause 1 Article 29 of the 2015 Civil
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ngay 03/01/2001 huéng dan thi hanh Nghi
quyét s6 35/2000/NQ-QH10 ngay 09/6/2000
cta Qudc hoi vé viéc thi hanh Luat Hon nhan
va gia dinh nam 2000;

Diém b khoan 4 Diéu 2 Thong tu lién tich
s6 01/2016/TTLT-TANDTC- VKSNDTC-
BTP huéng dan thi hanh mot s6 quy dinh ctia
Luat Hon nhan va gia dinh nam 2014.

Tu khoa cua an 1é:

“Hon nhan thuc t&”; “Huy viéc két hon trai
phap luat”.

NOI DUNG VU AN

Tai Pon dé nghi hiy viéc két hon trai phap
luat dé ngay 28/6/2017 va 10i khai trong qué
trinh tham gia t6 tung ctia ba Nguyén Thi S
va ngudi dai dién theo Gy quyén cta ba S 1a
chi Luvong Thi T trinh bay:

Ba S va 6ng Pham B4 H chung sdng, c6 to
chtrc dam cudi theo phong tuc ctia dia phuong
va dd ding ky két hon tai Uy ban nhan dan x4
(nay 1a phuong) P, thanh phd U, tinh Quang
Ninh ngay 23/11/1980. Thang 4/1981, vo
chdng ba S, ong H sang Hong Koéng va sau
do6 dugc nhap cu tai Canada. Pén nam 2008,
vo chong ba S, ong H tré vé Viét Nam sinh
song tai nha s6 24, T6 14, Khu 3 phuong T,
thanh phd U, tinh Quang Ninh (s6 ho khau
sO 500296496 ngay 03/11/2014, ho va tén
chu hg: Pham B4 H; quan h¢ véi cha hg: vo
Nguyén Thi S). Qué trinh chung sdng, dng ba
sinh dugc 03 nguoi con chung 1a anh Pham
Héng K, sinh nam 1981; chi Pham Thi Thu
H1, sinh nam 1984 va chi Pham Thi Thu H2,
sinh nam 1991. Hién tai cac con cua ba S va
ong H déu dang dinh cu tai Canada.

Tt nam 2011, khi 6ng H c6 quan hé ngoai
tinh voi ba Nguyén Thi L thi vo chong ba

of the 2000 Marriage and Family Law;

Point d Section 2 of Joint Circular No.
01/2001/TTLT-TANDTC-VKSNDTC- BTP
dated January 03,2001, provides guidance on
the enforcement of Resolution No. 35/2000/
NQ-QHI10 dated June 9, 2000, of the National
Assembly on the implementation of the 2000
Marriage and Family Law;

Pointb clause Article 2 of Joint ciruclar No.
01/2016/TTLT-TANDTC- VKSNDTC-BTP
provides guidance a number of provisions of
the 2014 Marriage and Family law.

Keywords of the case law:

99, ¢

“Actual marriage”; “annulment of illegal
marriages”
CONTENT OF THE CASE LAW

In the application for annulment of the
illegal marriage dated June 28, 2017, and
testimony in the process of legal proceedings
of Ms. Nguyen Thi S, the authorized
representative of Mrs. S of being Ms. Luong
Thi S presented:

Ms. S and Mr. Pham Ba H had lived

together, organized a wedding under the

local custom, and registered their marriage

S va ong H thuong xuyén xady ra mau thuan,
bat hoa. Ba S bi 6ng H danh dap, dudi ra khoi
nha, nén ba S da sang Canada choi v&i céac
con cho khuay khoa. My thang sau, khi ba S
trg vé thi 6ng H di d6n ba L cing con chung
ctia hai nguoi vé nha ba S, éng H & va khong
cho ba S vao nha mac du ba S da bao véi
chinh quyén dia phwong can thiép giai quyét.
Nay ba S biét duoc 6ng H va ba L d dang ky
két hon theo Gidy chimg nhan két hon sé 09
ngay 17/4/2017 cua Uy ban nhan dan thanh
phé M, tinh Quang Ninh. Do d6, ba S yéu cau
Toa an nhan dan tinh Quang Ninh huy viéc
két hon trai phap luat giita 6ng Pham Ba H
v6i ba Nguyén Thi L.

Nguoi dai dién theo uy quyén ciia Uy ban
nhan dan thanh phé M, tinh Quang Ninh trinh
bay:

Uy ban nhéan dan thanh ph6é M khang dinh
thAim quyén, trinh ty, tha tuc dang ky két
hon va cap Gidy chung nhan két hon cho ba
Nguyén Thi L va 6ng Pham B4 H 1a dam bao
ding quy dinh cta phap luat. Nay ba S c6 don
khoi kién yéu cau tuyén hay viée két hon giira
ba L va 6ng H 1a trai phap luat; néu c6 can ctr
thi d& nghi Toa 4n nhan déan tinh Quang Ninh
giai quyét viéc dan sy néu trén theo quy dinh
phép luat.

Tai Quyét dinh giai quyét viéc dan su so
tham s6 01/2018/QPDS-ST ngay 02/02/2018,
Toa an nhan dan tinh Quang Ninh quyét dinh:

Chép nhan yéu cau “Huy viéc két hon trai
phép luat” ctia ba Nguyén Thi S.

Huy viéc két hon trdi phap luat giita 6ng
Pham Ba H va ba Nguyén Thi L theo Gidy
ching nhan két hoén sé 09 ding ky ngay
17/4/2017 ctia Uy ban nhan déan thanh phé M,

at the commune People’s Committee (now
Ward P), City U, Quang Ninh province on
November 23, 1980. In April 1981, Mrs.
S and Mr. H went to Hong Kong, then
immigrated to Canada. In 2008, Mrs. S and
Mr. H had came back to Vietnam and had
lived together at house No.24, Group 14,
Area 3, Ward T, U city, Quang Ninh province
(Household registration book No. 500296496
dated November 03, 2014, the Head of the
household is Mr. Pham Ha H, having the
relationship with the household Head is Mrs.
Nguyen Thi S). During their time of living
together, they gave birth to 03 children,
including Mr. Pham Hong K, born in 1981;
Ms. Pham Thi Thu H1, born in 1984 and Ms.
Pham Thi Thu H2, born in 1991. Currently,
all of their children have lived in Canada.
Since 2011 Mr. H had an affair with Ms.
Nguyen Thi L, so Mrs. S and Mr. H often
have conflicts and arguments. Mrs. S was
whipped by Mr. H and kicked out of the
house, so Mrs. S went to Canada to play with
her children for comfort. After many months,
Mrs. S returned to Vietnam and found out
that Mr. H took Ms. L and their mutual child
to live at Mrs. S’s house and did not allow
Mrs. S to enter the house even though Mrs.
S reported the matter to the local government
to settle. Now, Mrs. S finds out that Mr. H
and Ms. L registered their marriage under the
Certificate of Marriage No. 09 dated April
17, 2017, issued by the People’s Committee
of M city, Quang Ninh province. Therefore,
Mrs. S requests the People’s Court of M city,
Quang Ninh province to annul the illegal
marriage between Mr. Pham Ba H and Ms.
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tinh Quang Ninh. Bugc 6ng H va ba L phai
chdm dut quan h¢ nhu vo chéng.

Giao con chung ciia 6ng Pham B4 H va ba
Nguyén Thi L 13 chau Pham Thanh D, sinh
ngay 12/12/2015 cho ba Nguyén Thi L truc
tiép cham soc, nudi dudng, gido duc dén khi
chau P du 18 tudi. Ong Pham Ba H khong
phai cip dudng nudi con chung. Ong H ¢
quyén, nghia vu thim nom con ma khong ai
duoc can tro.

Ngoai ra, Toa an cp so thim con quyét
dinh vé 1& phi va quyén khang céo clia cac
duong su.

Ngay 23/02/2018, ba Nguyén Thi L c6
don khang céo d6i v6i Quyét dinh néu trén.

Tai phién hop phuc tham, 6ng Pham Ba
H trinh bay: Nam 1980, ong H c6 quen biét
ba Nguyén Thi S nhung khong cé chuyén
t6 chirc dam cudi hay chung sdng véi nhau
ngay nao khi ¢ Viét Nam. Nam 1981, khi
sang Hong Kong, ong va ba S gip lai nhau
méi tré nén than thiét chung sdng véi nhau.
Mac du c6 con chung nhung ong ba khong
dang ky két hon, doc 1ap kinh té, tai san. Do
d6, Toa an cip so tham cin ct vao Nghi
quyét s6 35/2000/NQ-QH10 ngay 09/6/2000
ctia Qudc hoi dé xac dinh gitta ong vaba S 1a
quan hé hon nhan thuc té 12 khong c6 can cu.

Quan hé hon nhan gitra 6ng vdi ba Nguyén
Thi L 13 hop phap vi hai bén c6 ding ky két
hén. Trude khi thye hién thu tuc dang ky két
hén, co quan c6 tham quyén di tién hanh
x4c minh tai nhiéu noi, trong do co viéc xac
minh lanh sy quan Viét Nam tai Canada vé
viéc ong chua ding ky két hon véi bat cur ai,
khong dang trong thoi ky hon nhan véi ai.

Tai phién hop phuc tham, nguoi dai dién

Nguyen Thi L.

The authorized representative of the People’s
Committee of M city, Quang Ninh province
presented:

The People’s Committee of M city confirms
that the competence, orders, and procedures for
registering marriage and issuing the Certificate
of marriage to Ms. Nguyen Thi L and Ms.
Pham Ba H is carried out in accordance with
the provisions of the law. Now, Mrs. S filed
a lawsuit to request to annul the marriage
between Ms. L and Mr. H, which is illegal;
If there are enough grounds, ask the People’s
Court of Quang Ninh province to settle the
civil matter above under the provisions of the
law.

At the first instance of civil matter No.
01/2018/QDbDS-ST dated February 02, 2018,
the People’s Court of Quang Ninh province
decided:

Accept the request to “annul the illegal
marriage” of Mrs. Nguyen Thi S.

Annul the illegal marriage between Mr.
Pham Ba H and Ms. Nguyen Thi L under the
Certificate of marriage No. 09 dated April 17,
2017, of the People’s Committee of M city,
Quang Ninh province. Compel Mr. H and Ms.
L to terminate their relationship as a spouse.

Hand a mutual child between Mr. Pham Ba H
and Ms. Nguyen Thi L of Pham Thanh D, born
on December 12,2015, over to Ms. Nguyen Thi
L to take care of, raise, and educate by herself
until that child reaches 18 years old. Mr. Pham
Ba H does not need to support that mutual
child. Mr. H has the rights and obligations to
visit and take care of the child without being
obstructed by anyone.

theo Uy quyén cua ba Nguyén Thi L 13 éng
Ding Thanh V trinh bay: Dé nghi Toa an bac
don yéu cau cia ba S vé viéc hity hon nhan
hop phap gitra 6ng H vaba L, 6ng H va ba S
c¢6 chung séng voi nhau & Hong Kong nhung
khong dang ky két hon. Nam 2008, 6ng H vé
nude trude, ong H va ba S khong chung sdng
vo1 nhau nhu vo chéng 0 Viét Nam ma chi
cung t6 chire dam cudi cho cac con.

Tai Quyét dinh phiic thim giai quyét viéc
dan sy s6 12/2019/QDPT-DS ngay 18/9/2019,
Toda 4n nhan dan cip cao tai Ha Noi di quyét
dinh:

Chap nhan khang céo cua ba Nguyén Thi L
va sira Quyét dinh giai quyét viéc dan su so
tham s6 01/2018/QPDS-ST ngay 02/02/2018
ctia Toa 4n nhan déan tinh Quang Ninh vé viéc
khong chip nhan yéu cau “Huay viéc két hon

In addition, the first instance court also
declares fees and the right to appeal of the
litigants.

On February 23, 2018, Ms. Nguyen Thi
L submitted an appeal against the above
Decision.

At the appeal hearing, Mr. Pham Ba H
presented: In 1980, Mr. H knew Mrs. Nguyen
Thi S, but we did not organize a wedding
or had lived together while in Vietnam. In
1981, when going to Hong Hong, Mrs. S
and Mr. H encountered again and became
intimate, so we lived as married. Although
we have mutual children, we did not register
our marriage and independently hold our
own economy and assets. Therefore, it is no
valid ground where the first instance Court
relies on Resolution No.35/2000/NQ-QH10
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trai phap luat” ciia ba Nguyén Thi S. Cong
nhdn quan h¢ gitra 6ng Pham B4 H va ba
Nguyén Thi L 12 quan hé¢ hon nhan hop
phap, theo gidy ching nhan két hon s6 09
dang ky ngay 17/4/2017 cia UBND thanh
phé M, tinh Quang Ninh.

Ngoai ra, Toéa an cdp phuc tham con
quyét dinh vé 1¢ phi va chi phi ay thac tu
phap.

Ngay 06/02/2020, ba Nguyén Thi S c6
don dé nghi xem xét theo thu tuc giam ddc
thaim d6i v6i Quyét dinh phuc tham giai
quyét viéc dan su sd 12/2019/QPPT-DS
ngay 18/9/2019 cta Toa an nhan dan cip
cao tai Ha Noi1, yéu cau tuyén huy viéc két
hon trai phap luat gitra 6ng Pham Ba H va
ba Nguyén Thi L.

Ngay 27/4/2021, Chanh &n Toa &4n nhan
dan t6i cao ban hanh Quyét dinh khang
nghi giam dbc tham s6 05/2021/KN-
HNGD dbi v6i Quyét dinh phiic tham giai
quyét viéc dan su sd 12/2019/QDPT-DS
ngay 18/9/2019 cta Toa an nhan dan cip
cao tai Ha Noi vé viéc “Yéu cau huy viéc
két hon trai phap luat” gitta nguoi yéu cau
giai quyét viéc dan su 1a ba Nguyén Thi S;
ngudi c6 quyén loi, nghia vu lién quan 1a
ong Pham B4 H, ba Nguyén Thi L va Uy
ban nhan dan thanh phé M, tinh Quang
Ninh. Dé nghi Hoi ddng Tham phan Toa an
nhan dan téi cao xét xtr giam ddc tham, huy
Quyét dinh phuc tham giai quyét viéc dan
su sO 12/2019/QPPT-DS ngay 18/9/2019
cua Toa an nhan dan cép cao ta1 Ha No1 va
giir nguyén Quyét dinh giai quyét viéc dan
su 86 01/2018/QDDS-ST ngay 02/02/2018
cua Toa an nhan dan tinh Quang Ninh. Tam

A A
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dated June 9, 2000, of the National Assembly
to determine that the relationship between Mr.
H and Mrs. S is an actual one.

The marriage relationship between Ms.
Nguyen Thi L and he is lawful because they
registered their marriage per the law. Before
carrying out the procedures for registering
the marriage, competent authorities verified at
many places, including the verification of the
Vietnamese consulate in Canada ascertaining
that he had not registered the marriage with
anyone, not in a matrimony period with anyone.

At the appeal hearing, the authorized
representative of Ms. Nguyen Thi L of being
Ms. Dang Thanh V presented: Request the
Court to reject Mrs. S’s petition for annulment
of the legal marriage between Mr. H and Ms.
L. Mr. H and Mrs. S had lived together in Hong
Kong without marriage registration. In 2009,
Mr. H returned home first, Mr. H and Mrs.
S had not lived as married in Vietnam, only
organized a wedding for their mutual children.

In the Appellate Decision on the settlement
of civil matter No.12/2019/QDPT-DS dated
September 18, 2019, the High People’s Court
in Hanoi decided:

Accept the appeal of Ms. Nguyen Thi L and
revise the Decision on the settlement of civil
matter No. 01/2018/QDDS-ST dated February
2, 2018, of the People’s Court of Quang Ninh
province on not accepting the request to “annul
the illegal marriage” at the request of Mrs.
Nguyen Thi S. Recognizing the relationship
between Mr. Pham Ba H and Ms. Nguyen Thi
L is a legal marriage relationship under the
Certificate of Marriage No. 09, dated April 17,
2017, of the People’s Committee of M city,

quyét viéc dan su sb 12/2019/QDPT-DS ngay
18/9/2019 cta Tda 4n nhan déan cép cao tai Ha
Noi cho dén khi c¢6 quyét dinh giam ddc thim
ctia Hoi dong Tham phan Toa an nhan dan toi
cao.

Tai phién hop giam dbc tham, dai dién
Vién kiém sat nhan dan tdi cao dé nghi Hoi
d6ng Tham phan Toa an nhan déan t6i cao chap
nhan Quyét dinh khang nghi gidm ddc tham
s6 05/2021/KN-HNGD ngay 27/4/2021 cua
Chénh an Tda 4n nhan dén tdi cao.

NHAN PINH CUA TOA AN

1. Tai Cong vin s6 424/UBND ngiy
07/9/2017 ciua Uy ban nhan dan phuong P,
thanh phé U, tinh Quang Ninh tra 16i Toa an
nhan dan tinh Quang Ninh c6 ndi dung: “Hién
nay tai Uy ban nhan dan phuong P s6 goc ding
ky két hon chi con luu tir nam 1989 dén nay,
con tir nim 1988 tré vé trude Uy ban nhan dan
phuong P khong con luu trir duge, sé diang ky
két hon ctia Uy ban nhan dan phudng P, thanh
phé U con luu tir nam 1989 dén nay khong c6
lru truong hop dang ky két hon cua ong Pham
B4 H, sinh nim 1959 va ba Nguyén Thi S,
sinh nim 1960”. Qua trinh giai quyét vu 4an,
ba S khong cung cip dugc Gidy ching nhan

In addition, the Appeal court also decides
on the fees and costs of judicial entrustment.

On February 6, 2020, Ms. Nguyen Thi S
submitted the petition to review according to
cassation procedures against the appeallate
Decision on the settlement of civil matter
No. 12/2019/QDPT-DS dated September 18,
2019 of the High People’s Court in Hanoi,
requesting to annul the unlawful marriage
between Mr. Pham Ba H and Ms. Nguyen
Thi L.

On April 27, 2021, the Chief Justice
of the Supreme People’s Court issued a
Decision on cassation appeal No.05/2021/
KN-HNGD against the Appellate Decision
on settlement of civil matter No.12/2019/
QDPT-DS dated September 18, 2019, of the
High People’s Court in Hanoi on the case of
“requesting to annul the illegal marriage”
between petitioner of Ms. Nguyen Thi S; the
persons with related rights and obligations
of Mr. Pham Ba H, Ms. Nguyen Thi L and
the People’s Committee of M city, Quang
Ninh province. Recommend the Council of
Judges of the Supreme People’s Court to
adjudicate the case according to cassation
procedures, cancel the appellate Decision
on the settlement of the civil matter No.
12/2019/QDBPT-DS dated September 18,
2019, of the High People’s Court in Hanoi
and uphold the Decision on the settlement
of civil matter No. 01/2018/QDDS-ST dated
February 02, 2018, of the People's Court of
Quang Ninh province. Temporarily suspend
the Appellate Decision on the settlement of
civil matter No.12/2019/QDPT-DS dated
September 18, 2019, of the High People's
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dang ky két hon giita ba S véi ong H. Do do,
khong c6 cdn cur xac dinh ba S va 6ng H co
dang ky két hon tai Uy ban nhan dan xa P vao
nam 1980.

2. Can cuo Bién ban xiac minh ngay
13/11/2014 cta Uy ban nhan dan phuong
P va 101 khai ctia nhitng nguoi lam ching,
trong d6 co loi khai cua 6ng Bui Ngoc C
(ngudi cao tudi, hang xém bén canh nha b
me dé ba S), ong Nguyén Vin N (Khu trudng
Khu T, phuong P) déu khai: Nam 1980, ong
Pham B4 H va ba Nguyén Thi S c6 t6 chirc
dam cudi, chung sdng véi nhau; sau do, hai
ong ba vuot bién.

3. Tai Ban chung thuc ban sao s6 khai sinh
ctia anh Pham Hong K, sinh ngay 07/8/1981,

s ] 7
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Court in Hanoi until the Council of Judges
of the Supreme People's Court promulgates a
cassation decision.

At the cassation hearing, the representative
of the People’s Procuratorate of the Supreme
recommends the Judicial Council of the
Supreme People's Court to accept the Decision
to institute the cassation procedure No. 05/2021/
KN-HNGD dated April 27, 2021, of the Chief
Justice of the Supreme People's Court.

FINDINGS OF THE COURT

1. At Official Letter No. 424/UBND
dated September 7, 2017, of the People’s
Committee of ward P, city U, province Quang
Ninh answering the People’s Court of province
Quang Ninh has contents: “Currently, the
original marriage registration book of the
People’s Committee of Ward P saves data only
1989 until now, but from 1998 and earlier, the
People’s Committee of ward P did not keep
documents. The marriage registration book
of the People’s Committee of ward P, city U
contains data from 1989 until now but does
not contain the information on the marriage
registration of Mr. Pham Ba H, born in 1959
and Ms. Nguyen Thi S, born in 1960”. In the
process of settling the case, Mrs. S fails to
provide the Certificate of marriage between
Mrs. S and Ms. H. Therefore, there are no valid
ground to determine that Mrs. S and Mr. H
registered their marriage in the People’s Court
of P commune in 1980.

2. Pursuant to the Verification Minute
dated November 13, 2014, of the People’s
Committee of ward P and testimonies of
witnesses, including the testimonies of Mr. Bui
Ngoc C (a senior citizen, neighbor of Mrs. S’s

thé hién tén cha 13 Pham B4 H va tén me la
Nguyén Thi S. Nhu vay, c6 co s xac dinh ba S
va ong H c6 thoi gian chung séng tai Viét Nam
va ba S sang Hong Koéng sau khi 3 mang thai
anh Pham Hong K.

4. Ngoai ra, Ban sao s6 hd khau sb
500296496 do Cong an thanh phd M cép ngay
03/11/2014 va Hop ddng thué quyén sir dung
dat ngay 13/4/2015 tai Phong Cong ching sd
02 tinh Quang Ninh cting thé hién 6ng Pham
B4 H c6 vo la ba Nguyén Thi S.

5. Theo quy dinh tai diém a khoan 3 Nghj
quyét sb 35/2000/NQ-QH10 ngay 09/6/2000
ciia Quéc hoi “a. Trong trudng hop quan hé
vo chdng dugc xac lap trude ngay 03 thang
01 nam 1987, ngay Luat Hon nhan va gia dinh
niam 1986 c6 hiéu lyc ma chua dang ky két hon
thi dugc khuyén khich dang ky két hon; trong
truong hop c6 yéu cau ly hon thi duoc Toa an
thu 1y giai quyét theo quy dinh vé ly hon cua
Luat Hon nhan va gia dinh nam 2000...”

6. Piém d Muc 2 Thong tu lién tich )
01/2001/TTLT-TANDTC-VKSNDTC- BTP
ngay 03/01/2001 quy dinh: “Nam nr duogc
coi 1a séng chung v6i nhau nhu vo chong néu
ho c6 du diéu kién dé két hon theo quy dinh
cua Luat Hon nhén va va gia dinh nam 2000
va thudc mot trong cac trudng hop sau: Co to
chire 18 cudi khi vé chung séng vo1 nhau; Viée
ho vé chung song véi nhau duogc gia dinh (mot
bén hoac hai bén) chép nhén; Viéc ho vé chung
sdng v6i nhau duge ngudi khac hay to chirc
chung kién; Ho thuc su chung séng vO1 nhau,
cham soc, gitp do nhau, cung nhau xay dung
gia dinh”.

7. Diém b khoan 4 Diéu 2 Thong tu lién tich
s6 01/2016/TTLT- TANDTC- VKSNDTC-

biological parents), Mr. Nguyen Van N (Head
of Area T, Ward P) declared: In 1980, Mr.
Pham Ba H and Ms. Nguyen Thi S organized
a wedding, lived together, both of them
crossed the border.

3. The certified copy of the birth book
of Mr. Pham Hong K, born on August 7,
1981, presents the name of the father of Mr.
Pham Ba H and the name of the mother of
Mrs. Nguyen Thi S. Therefore, there is well-
grounded to determine that Mrs. S and Ms.
H had lived together for a while in Vietnam
and Mrs. S went to Hong Kong after being
pregnant with Mr. Pham Hong K.

4. In addition, a copy of household
registration book No. 500296496 issued by
the M city police on November 3, 2014, and
the Contract for land use right lease dated
April 13, 2015, at the Notary Office No.02
of Quang Ninh province also shows that Ms.
Pham Ba H’s wife is Ms. Nguyen Thi S.

5. According to point a clause 3 of
Resolution No. 35/2000/NQ-QH10 dated
June 9, 2000, of the National Assembly “a.
Where the husband and wife relations had
been established before January 3, 2987, the
date when the 1986 Marriage and Family
Law came into force, but the couples have
not yet registered their marriage, they are
encouraged to register their marriage; in
cases where such a couple apply for divorce
the Court shall process and settle the case in
accordance with the divorce provisions of the
2000 Marriage and Family Law, etc.”

6. Point d Section 2 of the Joint Circular
No. 01/2001/TTLT-TANDTC-VKSNDTC-
BTP dated January 03, 2001, regulating:
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BTP quy dinh nguoi dugc coi la dang c6 vo,
chong gdm “Ngudi xac 1ap quan hé vo chong
vo1 nguol khac trude ngay 03/01/1987 ma
chua dang ky két hon va chua ly hon hoic
khong c6 su kién vo (chong) cua ho chét
hoic vo (chdng) cua ho khong bi tuyén bd
1a da chét”.

8. Do do6, c6 co s¢ xac dinh quan h¢ gitra
ba S va ong H sbéng chung v6i nhau nhu vo
chﬁ“)ng trude nam 1987 1a hon nhan thuc té;
tuy khong ding ky két hon nhung van duoc
phap luat cong nhan 1a quan hé vo chong.

9. Viéc ong H dang ky két hon véi ba
Nguyén Thi L theo Gidy chting nhan két
hén sé 09 ngay 17/4/2017 tai Uy ban nhan
dan thanh phé M, tinh Quéang Ninh trong
khi dang ton tai quan hé hon nhan véi ba
Nguyén Thi S 1a vi pham ché d6 hon nhan
mdt vo mot chéng va quy dinh tai diém c
khoan 2 Diéu 5 Luit Hon nhan va gia dinh
nim 2014. Uy ban nhan dan thanh phd M,
tinh Quang Ninh thuc hién viéc dang ky két
hon cho 6ng H va ba L 1a khong ding quy
dinh cua phéap luat.

10. Toa an cdp so thdm chip nhan yéu
ciu cua ba S, tuyén hay viéc két hon trai
phap luat giira 6ng H va ba L va giai quyét
hau qua cia viéc két hon trai phap luat 1a c6
can cu.

11. Toa an cip phic thdm nhan dinh:
“Theo phap luat hon nhan va gia dinh Viét
Nam nam 1987, nam 2000 va nam 2013 chi
diéu chinh va c6 hiéu lyc vé khong gian, thoi
gian va dia diém trén lanh thd Viét Nam. Con
viéc ong H va ba S an & véi nhau bat hop
phap chii yéu 1a & nudc ngoai va sinh séng
vao thoi diém & trude va sau nam 1987, nim

“A man and a woman are considered as
cohabitation if they meet the conditions for
marriage under the 2000 Marriage and Family
Law and falls into one of the following cases:
having a wedding when living together; Their
living together is accepted by his/her family
(one or both parties); Their living together is
witnessed by other people or organizations;
They truly live together, take care of, support
each other, build a family together”.

7. Pointbclause4 Article 2 of Joint Circular
No. 01/2016/TTLT- TANDTC- VKSNDTC-
BTP regulating persons considered as married
consist of: “The person who established a
husband and wife relation with another person
before January 3, 1987, without marriage
registration and getting a divorce or his/her
wife (husband) does not die, or his/her wife
(husband) is not declared dead”.

8. Therefore, it is well-grounded to
determine that the cohabiting relationship
between Mrs. S and Ms. H is an actual marriage;
Although they did not register their marriage,
they still are recognized as married per the law.

9. Mr. H registered marriage with Ms.
Nguyen Thi L under the Certificate of marriage
No.09 No. April 17, 2017, at the People’s
Committee of city M, Quang Ninh province
while exiting a marriage relationship with
Ms. Nguyen Thi S is the act of violating the
monogamous marriage regime and provisions
inpoint c clause 2 Article 5 of the 2014 Marriage
and Family Law. The People’s Committee of
city M, Quang Ninh province carrying out the
procedures for marriage registration for Mr. H
and Ms. L does not comply with the provisions
of the law.

2000 va trudc nam 2013 khi ¢6 Luat Hon nhan
va gia dinh Viét Nam dugc ban hanh, stra doi...

” tir d6 khong cong nhan quan hé gitra 6ng H
va ba S 13 vo chong va cong nhan quan hé hon
nhan gitta 6ng H va ba L 1a quan hé hon nhan
hop phép 1a khong diing quy dinh phép luét.

Vi cac I€ trén;

QUYET PINH:

Cin clr vao diém a khoan 2 Diéu 337, khoan
1 Diéu 342, khoan 2 Diéu 343 va Diéu 344 Bo
luat T6 tung dan sy nam 2015;

1. Chapnhan Quyétdinhkhangnghi giam doc
tham s6 05/2021/KN-HNGD ngay 27/4/2021
ctia Chanh an Toa an nhan dan t6i cao d6i voi
Quyét dinh phuc tham giai quyét viéc dan sy s6
12/2019/QDPT-DS ngay 18/9/2019 ctia Toa an
nhan dan cap cao tai Ha Noi.

2. Huy Quyét dinh phuc tham giai quyét viéc
dan su s6 12/2019/QPPT-DS ngay 18/9/2019
ctia Toa an nhan dan cap cao tai Ha Noi.

3. Giit nguyén Quyét dinh giai quyét viéc
dan su s6 01/2018/QPDS-ST ngay 02/02/2018
cua Toa an nhan dan tinh Quang Ninh.

NOI DUNG AN LE

“[2] Can ctr Bién ban xac minh ngay

10. The first instance court is well-
grounded to accept the request of Mrs. S,
declare to annul the illegal marriage between
Mr. H and Ms. L, and settle the consequences
of the unlawful marriage.

11. The Court of Appeal finds that: “The
Law on marriage and family in 1987, 2000
and 2013 of Vietnam only adjust and take
effect in terms of space, time and place
in the territory of Vietnam. The unlawful
cohabitation between Mr. H and Mrs. S is
mostly abroad, living together before and
after 1981, 2000, and before 2013 when
the Vietnamese Marriage and Family Law
was promulgated, amended, etc”. So failing
to recognize the relationship between Mr.
H and Mrs. S and determine the marriage
relationship between Mr. H and Ms. L of
being a lawful marriage does not comply
with the provisions of the law.

For the above reasons;

DECIDES:

Pursuant to point a clause 2 Article 337,
clause 1 Article 342, clause 2 Article 343,
and Article 344 of the 2015 civil procedure
Code;

1. Accept the Decision to institute the
cassation No. 05/2021/KN-HNGD dated
April 27, 2021, of the Chief Justice of the
Supreme People’s Court on the Appellate
Decision on settlement of civil matter No.
12/2019/QDPT-DS dated September 18,
2019, of the High People’s Court in Hanoi.

2. Cancel the appellate Decision on the
settlement of civil matter No. 2/2019/QDPT-
DS dated September 18, 2019, of the High
People’s Court in Hanoi.
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13/11/2014 caa Uy ban nhan dan phuong P
va 101 khai cia nhitng nguoi lam ching, trong
do6 co 101 khai cua 6ng Bui Ngoc C (nguoi
cao tudi, hang x6m bén canh nha bd me dé
ba S), 6ng Nguyén Vin N (Khu truong Khu
T, phudng P) déu khai: Nam 1980, 6ng Pham
B4 H va ba Nguyén Thi S c6 to chirc dam
cudi, chung séng v6i nhau; sau do, hao 6ng
ba vuot bién.

[3]. Tai Ban chiing thuc ban sao khai sinh
ctia anh Pham Hong K, sinh ngay 07/8/1981,
thé hién tén cha la Pham B4 H va tén me la
Nguyén Thi S. Nhu vay, c¢é co s& xac dinh
ba S va 6ng H c6 thoi gian chung séng tai
Viét Nam va ba S sang Hong Kong sau khi da
mang thai anh Pham Hong K.

[4]. Ngoai ra, Ban sao s6 ho khau sb
500296496 do Cong an thanh phd M cip ngay
03/11/2014 va Hop dong thué quyén sir dung
dat ngay 13/4/2015 tai Phong Cong ching sd
02 tinh Quang Ninh ciing thé hién 6ng Pham
B4 H c6 vo 1a ba Nguyén Thi S.

[8]. Do do, c6 co s¢ xac dinh quan hé gitra
ba S va ong H séng chung v6i nhau nhu vo
chéng trude nam 1987 1a hén nhan thuc té;
tuy khong dang ky két hon nhung van dugc
phap luat cong nhan 14 quan hé vo chong.

[9]. Viéc 6ng H dang ky két hon véi ba
Nguyén Thi L theo Gidy chiing nhan két hon
s 09 ngay 17/4/2017 tai Uy ban nhan dan
thanh phd M, tinh Quang Ninh trong khi
dang ton tai quan hé hon nhan véi ba Nguyén
Thi S 12 vi pham ché do hon nhan mot vg mot
chong va quy dinh tai diém c khoan 2 Diéu 5
Luat Hon nhén va gia dinh nam 2014. Uy ban
nhan dan thanh phé M, tinh Quang Ninh thuc

3. Uphold the Decision on settlement of
civil matter No. 01/2018/QDDS-ST dated
February 2018 of the People’s Court of Quang
Ninh province.

CONTENT OF THE CASE LAW

“[2] Pursuant to the Verification Minute
dated November 13, 2014, of the People’s
Committee of ward P and testimonies of
witnesses, including the testimonies of Mr. Bui
Ngoc C (a senior citizen, neighbor of Mrs. S’s
biological parents), Mr. Nguyen Van N (Head
of Area T, Ward P) declared: In 1980, Mr.
Pham Ba H and Ms. Nguyen Thi S organized a
wedding, lived together, both of them crossed
the border.

[3] The certified copy of the birth book of
Mr. Pham Hong K, born on August 7, 1981,
presents the name of the father of Mr. Pham Ba
H and the name of the mother of Mrs. Nguyen
Thi S. Therefore, there is well-grounded to
determine that Mrs. S and Ms. H had lived
together for a while in Vietnam and Mrs. S
went to Hong Kong after being pregnant with
Mr. Pham Hong K.

[4] In addition, a copy of household
registration book No. 500296496 issued by the
M city police on November 3, 2014, and the
Contract for land use right lease dated April
13, 2015, at the Notary Office No.02 of Quang
Ninh province also shows that Ms. Pham Ba
H’s wife is Ms. Nguyen Thi S.

[8]. Therefore, it is well-grounded to
determine that the cohabiting relationship
between Mrs. S and Ms. H is an actual marriage;
Although they did not register their marriage,
they still are recognized as married per the law.

hién viéc dang ky két hon cho ong HvabaLla

khong dung quy dinh cua phép luat.

[10]. Toa 4n cp so tham chip nhan yéu cau
ctia ba S, tuyén huy viéc két hon trai phap luat
giita ong H va ba L va giai quyét hau qua cua
viéc két hon trai phap luat 14 c¢6 cin cu.

[11]. Toa an cp phiic thim nhan dinh: “Theo
phép luat hon nhan va gia dinh Viét Nam nam
1987, nam 2000 va nam 2013 chi diéu chinh
va c6 hiéu lyc vé khong gian, thoi gian va dia
diém trén 1anh tho Viét Nam. Con viéc ong H
vaba S an ¢ v6i nhau bat hop phap cha yéu 1a ¢
nude ngoai va sinh séng vao thoi diém & trude
va sau nam 1987, nam 2000 va trudc nam 2013
khi c6 Luat Hon nhan va gia dinh Viét Nam
dugc ban hanh, stra di... ” tir @6 khong cong
nhan quan hé gitta ong H va ba S 1 vo chong
va cong nhan quan hé hon nhan gitra 6ng H va
ba L 1a quan hé hon nhan hop phép 1a khong
ding quy dinh phap luat.

[9]. Mr. H registered marriage with Ms
Nguyen Thi L under the Certificate of marriagg
No.09 No. April 17, 2017, at the People’s
Committee of city M, Quang Ninh provincg
while exiting a marriage relationship with
Ms. Nguyen Thi S is the act of violating theg
monogamous marriage regime and provisions
inpoint c clause 2 Article 5 of the 2014 Marriagg
and Family Law. The People’s Committee of
city M, Quang Ninh province carrying out thg
procedures for marriage registration for Mr. H
and Ms. L does not comply with the provisions
of the law.

[10]. The first instance court is well
grounded to accept the request of Mrs. S
declare to annul the illegal marriage betweer
Mr. H and Ms. L, and settle the consequences
of the unlawful marriage.

[11]. The Court of Appeal finds that: “Thg
Law on marriage and family in 1987, 2000 anc
2013 of Vietnam only adjust and take effect ir
terms of space, time and place in the territory of
Vietnam. The unlawful cohabitation betweer
Mr. H and Mrs. S is mostly abroad, living
together before and after 1981, 2000, anc
before 2013 when the Vietnamese Marriage
and Family Law was promulgated, amended
etc”. So failing to recognize the relationshiy
between Mr. H and Mrs. S and determine the
marriage relationship between Mr. H and Ms
L of being a lawful marriage does not comply
with the provisions of the law.”
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LUAT SUFDVN

HUONG DAN TiNH TIEN LA1 CHAM PONG
BAO HIEM XA HOI

ADD: 99 NGUYEN HOU THQ, QUAN HAI CHAU, THANH PHO PA NANG
WERB: FDVN.VN/ FDVNLAWFIRM.VN/ DIENDANNGHELUAT.VN
EMAIL: FDVNLAWFIRM@GMAIL.COM

1. Quy dinh phap luiit vé vi pham chim déng bao hiém x3 héi
a) Hanh vi chim doéng bao hiém x3 héi 1a hanh vi bi phap luit nghiém cam

Chiim déng bao hiém x& hdi 12 hanh vi bi nghiém céim theo quy dinh tai khoéan 2
Diéu 17 Ludt Bio hidm x& héi nim 2014,

Cin cit khoan 3 Pidu 122 Luit bio hiém x3 héi nim 2014 quy dinh: Neudi siv
dung lao déng ¢é hanh vi vi pham chim déng bio hidém xa hdi tir 30 ngiy tré 1én thi
ngodi viée phai déng di sé tién chua déng, chim déng va bi xir Iy theo quy dinh cia
phap luat, con phai ndp s6 tién 14 bing 02 1in mive 14 sudt ddu tu qu§ bio hiém xa héi
binh quén ctia ndm truée lién ké tinh trén s6 tién, thoi gian chim déng; néu khéng
thye hién thi theo véu ciu ctia ngudi ¢é thim quyén, ngin hang, té chie tin dung
khae, kho bac nha nuée ¢é trach nhiém trich tiv tai khodn tién gii enia ngudi st dung
lao déng dé ndp s6 tién chua déng, chim déng valai cua s6 tién nay vao tai khodn cia
¢o quan bao hiém xi héi.

b) Lai suat chim déng bao hiem xa héi ma doanh nghiép phai chiu nhuw sau:

Viée thu tién 14 chim déng BHXH, BHY T, BHTN thue hién theo khoan 3 Piéu
6 Quyét dinh 60/2015/QP-TTg nhu sau:

- Trrdng hop trén déng, chim déng, chiém dung tién déng, huéng BHXH,
BHTN tir 30 ngay tré 1én, sé tién 14 phéi thu bing 02 1dn muie 13 sudt diu tu quy
BHXH, BHTN binh quén ¢ia nim truée lidn ké tinh trén sé tién, thoi gian chim déng;

- Trong thdi han 15 ngay déu cta thing 01 hing nim, BHXH Viét Nam phii ¢é
viin ban théng bao mre 14 sudt binh quéin theo thang trén co s& mmic 14 sudt binh quén
quy dinh tai diém a va b khoidn 3 Piéu 6 Quyét dinh 60/2015/QD-TTg g co quan
BHXH tryc thude, BHXH Bé Quée phong, BHXH Bé Céng an dé théng nhat thye
hién.

2. Huong dan cach tinh tién 13i cham dong bio hiém xi hoi

- Cin o Diéu 37 Quyét dinh sé 595/QD-BHXH ngay 14/4/2017, doanh nghiép/
don vi chim déng BHXH bit buée, BHY T, BHTN, BHTNLD, BNN tir 30 ngay tré
1én thi phai déng s6 tién 1& tinh trén sé tiéen BHXH bit buje, BHYT, BHTN,
BHTINLD, BNN chua déng.
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Phuwong thike tinh 14 cham déng BHXH 1a ngay dau hing thang. Céng thire tinh
lai chim déng BHXH bit bude, BHYT, BHTN, BHINLD, BNN sé duge tinh theo
cong thie sau:

*Cong thite tink Lii chim dong BHXH biit buje:

Ledi= Pedi x k (dong)

(1)
Trong do:
* Ledi: tidn [t cham ddng BEXH bat bufc, BHYT, BHTN, BHTNLE, BNV tink
tgi thdng 1 (dang).
* Pedic sd tidn BHXH, BHYT, BHTN, BHINLE, BNN cham déng qudé théi han
phdi tinh L@ ter thdng 1 {ddng),
Pedi dupe xac dinh theo cong tute sl san:

Pedi = Plki - Spsi (dong)

Trong do:

iz téng 26 tifn BHXH BHYT, BHTN BHINLE, BNN phdi déng [Ty ké dén
hét thang tnede [ién ké thang tinh 183 § fkhdng bao gdm 4 tién [a7 chém ddng, 1a7 trgy
thue cde ky triede con ne néu cd).

Spsi: 56 tién BHXH, BHYT, BHTN, BHINLE, BNIN phdi dong phdt soth chiea
quid Brgn phdi ndp, xde &k nhie sae:

+ Tredng hop dow vi ddng thea phicong thive hdng thing: o8 tién BHXH, BHYT,
BHIN, BHINLE, BNN phdi ding phdt sinh bdng 58 tién phdt sinh ol thdng trude
[ids ke thdng tirnh 131

+ Triecmg hop don vi dong theo phuong thire 03 thang, 06 thing mat [dn: 56 tién
BHXH, BHYT, BHTN, BHINLE, BN phdi déng phdt sinh bang tdng 56 tién phdi
déng phdt sinh aia cde thdng treée Lidn ké thdng tink 1@ clura dén hgn phdi dong.

* Je: Likd saedit tineht liii chim dong tai thei digm tinh liti (%), xic dinh nhssai:

- B8P véi BHXH bt bude, BHTN, BHTNLE, BNN, k tink bdng 02 ldn mukc Id
s1dt ddu te quf BHXH bink qudn ndm trieée [ién ké theo théng do BHXH Vidt Num
cdng ba.

- Déi véi BHYT, k tink bdng 02 [én mirc 1 sudt thi trucng ién ngén hing by
han O thing tinh theo théng do Nedn hing Nhdé nude Viet Nam céng bd trén Chng
Théng tin ditn vt ctta Nedn hing nhd meée Vidt Now ciia ném trieée ién ké. Treong

hop @ sudt lign ngdn hang ndm trude litn ké khéng cd kp hgn 9 thing thi dp dung
theo mure [di sudt cia ky han [i8n trude ky han 9 thang.

Vi du 01: Tinh 14 cham dong déi véi dom vi dong BHXH theo phwong thire
dong hang thang:

Doanh nghiép B déng BHXH theo phwong thite déng hing thang. Tinh dén hét
thang 02/2016 Doanh nghi ép ne tién déng BHXH la 200.000.000 déng, trong d6: sb
tién phai déng BHXH cta thing 2/2016 14 100.000.000 déng. Gia si mie 1@ suit diu
tw qui BHXH binh quén nim 2016 14 6,39%/nim; mmic 14 suét lién ngan hang ky han
9 thing do Ngin hang Nha nuéc Viét Nam céng b 13 6,5%/nim, thi 15 suét tinh 14
chim déng BHXH nhu saw:

- Lii sufit chim déng BHXH 1a: ke, =2 x 6,39%/12= 1,0650%
- Tién lai chim déng BHXH: [(200.000.000 déng - 100.000.000 déng) x 1,0650%] =
1.065.000 déng

Vi du02: Tinh 13 cham déng BHXH d6i véi don vi déng theo phuong thire
dong 03 thang, hodc 06 thang mat lin mét lan

Doanh nghiép C déng BHXH theo phuong thite déng 03 thiang mét 1in (thing
déu tién theo phuong thiic déng tir thang 01/2016. Tinh dén hét thang 5/2016 Doanh
nghiép C conng tién déng BHXH 1a 350.000.000 déng, trong d6, sb tién phai déng
BHXH phit sinh cta thing 4/2016 1a 100.000.000 déng, sé tién phai déng BHXH
phét sinh cta thang 5/2016 1a 110.000.000 déng. Gia sir mmic 14 sudt diu tw quy
BHXH binh quéin nim 2016 1a 6,39%/nim; muc 13 suit lién ngin hang ky han 9
thang do Ngin hang Nha nuwée Viét Nam céng bé 13 6,5%/mim, thi 14 sudt tinh 1ai
chim déng BHXH nhw sau:

- Lai suit chim déng BIDOH 1: ko = 2 x 6,39%12= 1,0650%

- Tai thoi diém thang 5/2016 va thang 6/2016 tinh 14 cham déng BHXH déi véi
Doanh nghiép C nhw sau: 350.000.000 déng - 100.000.000 déng - 110.000.000 déng)
x 1,0650% = 1.491.000 déng

* 80 tien Lii chim dong BHXH phii tha trong thiang, gom: 50 tien Lii chim
dong Liy k& den cubi thing triwdr lien ke chuyen sang vis 50 tien lii chim dong tinkh
trén 50 tien chim dong phit sinh trong thing dwee xic dinh:

Vi _du 03. Ciing Doanh nghiép B néu tai Vi du 01 trén, gia st dén hét thang
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3/2016 van khéng nép BHIXCH (s6 tién chuyén déng 1a 0 déng) thi sang thiang 4/2016,
ngodi viée phai ndp tdng sb tién phai déng BHXH dén hét thang 02/2016 néu trén la
235.000.000 déng, tién déng BHXH phat sinh cta thang 3/2016 va thang 4/2016 1a
240.000.000 déng, tién 15 chim déng tinh tai thing 3/2016 1 1.227.495 déng, Doanh
nghiégp B cdon phai ndp tién 14 chim déng tinh trén sé tiénno liy ké dén hét thing
02/2016 la:

Tién l3i cham déng BHXH 1a (200.000.000 déng x 1,0650%) = 2.130.000 déng

Trudng hop don vi khéng con tai dia diém diing ky kinh doanh (don vi mét tich)
43 duge co quan BHXH chét sb tién phai déng va tién l3i chim déng dén thyi diém
don vi khéng con tai dia didm diing k¢ kinh doanh, khi don vi dé nghi giao dich lai,
ngoid sb tién ng phii déng va tién 1, con phai déng tién 1a phat sinh cia sb
tién n¢ phai déng BHXH tir thoi diém don vi ngimg giao dich theo muic 14 sudt timg
thot kv

Vi_du 04: Pon vi A khéng con tai diém ding ky kinh doanh, co quan BHXH
chdt sb tidn ne pha déng 1a 50.000.000 déng, no tién 1 1a 7.000.000 déng tir thing
01/2016. Thang 07/2017 don vi tiép tuc tham gia, gia sit muke 14 suat BEXH nim
2016 1a 1%/thang; muke 1a suat BHXH nim 2017 1a 1,2%/thang, ngodi sé tién no phai
déng 13 50.000.000 déng vano tién 1ai 1a 7.000.000 déng cdn phai déng sb tién 1ai tiv
thang 01/2016 dén 30/6/2017 1a: (50.000.000 déng x 1% x 12 thang + 50.000.000
déng x 1,2% x 6 thang) = 9.600.000 déng

’ = x o o
~= TRIGH DAN BRO Ghi
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B0 phan Thanh tra, gidm sat ngan hang
thudc Ngan hang Nha nudc Viét Nam chi
nhanh tinh Thira Thién Hué da yéu cau Ngan
hang MB chi nhanh Thira Thién Hué bao céo
vu viéc tuy ¥y mo thé tin dung cho khach du
khach khong dang ky va khong c6 nhu cau.

Sau khi dang tai bai viét vé vu chi N.D.K.C
(tra TP.Hué) bong dung dugc Ngan hang
TMCP Quan B¢i (MB) mé thé tin dung mac
du khong cé nhu cau va chua ting dén ngan
hang nay diang ky mé the, nhiéu nguoi dan
khac ¢ Thira Thién Hué ciing phan 4nh dén
Bao Dan Viét viéc ho bi Ngan hang MB tuy
tién md thé tin dung.

Theo nhiing nguoi dan nay, sau khi tuy
tién st dung thong tin cd nhan ctua khach
hang dé mo thé tin dung, phia Ngan hang
MB lién lac dé nghi kich hoat thé trong khi
khong cung cap thong tin cu thé vé quy dinh
131 suat, cac khoan phi str dung thé...

Lo ngai nhiing riii ro c6 thé xay dén vi sy
map mo nay, khach hang dé nghi phia Ngan
hang MB doéng thé thi ngan hang yéu ciu
phai dén tan chi nhanh dé lam thu tuc, trong
khi lac mé thé ngan hang khong hé hoi y kién
cua khach.

Nham nam thong tin nhiéu chiéu, PV Dan
Viét d lién lac véi ba Nguyén Thi Thiy Van
- Giam ddc Ngan hang MB chi nhanh Thira

VU BONG DUNG PUQC NGAN HANG MB
MO THE TIN DUNG DU KHONG PANG KY:
THANH TRA NGAN HANG NHA NUOC VAO CUOQC

Tran Hoe

Thién Hué va ba Van yéu cau PV gui cau hoi
qua email. Tuy nhién, sau nhiéu ngdy giri cu
hoi nhung khong nhan dugc ndi dung tra 101,
PV lién hé thi ba Van cho biét ba tir chéi tra 16i
vé vu viée.

<2

VU BONG DUNG BUGC NGAN HANG MB Md
THE TiN DUNG DO KHONG DANG KY:_
THANH TRA NGAN HANG NHA NUGC VAo

-~
-

& etime & Trang trai Viét f= Lang cudi sare Thé gidi ti€p thi ﬂ Dan Viét Media

t canh cing ndng dan Vidt  —

ngay 05/04/2024 2:42 PM (GMT+7)

Vu béng dwng dwoc Ngan hang MB mé thé
tin dung di khéng dang ky: Thanh tra Ngan

hang Nha nwéc vao cudc

2 TranHde | © Thi sdu, ngay 05/04/2024 11:53 AM (GMT+7)

B phin Thanh tra, giam sat ngan hang thudc Ngin hang Nha nwéc
Viét Nam chi nhanh tinh Thira Thién Hu€ da yéu ciu Ngian hang MB
chi nhanh Thira Thién Hué bao cdao vu viéc tw y m& thé tin dung cho

khach di khach khong dang ky va khéng ¢ nhu cau.

Trao ddi véi PV Dan Viét, ong DS Viét
Cuong - Chanh Thanh tra, gidm sat ngan hang,
Ngan hang Nha nudc Viét Nam chi nhanh tinh
Thira Thién Hué cho biét: Hién co quan nay da
yéu cau Ngan hang MB chi nhanh Thira Thién
Hué bao céo vé vu viée. Sau khi ¢6 bdo cdo tir
Ngan hang MB chi nhanh Thira Thién Hué, bo
phan Thanh tra, giam sat cua Ngan hang Nha
nude Viét Nam chi nhanh tinh Thira Thién Hué
s€ thuc hién cac budc tiép theo.

Theo dng Do Viét Cuong, tury thudc vao tinh

chat cua vu viéc nay nghiém trong hay khong

Ermail: fdvnlawfirm@gmail.com

@ www.fdvnlawfirm.vn - www.fdvn.vn QA Re [ [CTale ETalale] g SIS EL AY/p!

nghiém trong, lam nguoi dan roi vao rui ro
nhiéu hay it... bd phan Thanh tra, giam sat
cua Ngan hang Nha nudc Viét Nam chi nhanh
tinh Thira Thién Hué c6 thé tién hanh thanh,
kiém tra dot xuit néu thiy can thiét. Sau khi
co két qua kiém tra, xir 1y vu viéc, don vi cua
ong s& cung cap thong tin cu thé dén bao chi.

Ong Db Viét Cuong cho hay, van dé cip
thé tin dung cho khach cua cac chi nhanh
ngan hang da va dang dugc don vi ctiia 6ng
quan tim, nhat 14 tir khi c6 nhiéu van dé lién
quan dén t6i pham trong linh vuc nay.

Nhu Dan Viét da thong tin, vao ngay 22/3,
chi N.D.K.C dugc nhan vién buu dién giao
mot buu pham ciia Ngan hang MB. Chi C mé
thé buu pham thi thy co6 1 thé tin dung qubc
té mang tén chi.

Sau d6, c6 mot nhan vién Ngan hang MB
goi dién dén hoi chi da nhan dugc thé tin
dung chua vi chua thay chi kich hoat thé. Chi
C hoi lai rang tai sao ngan hang lai cung cap
thé tin dung nay trong khi chi khong c6 nhu
cau mé thé va chua hé dén ngan hang dang ky
m¢ thé. Lac nay nhan vién ngan hang tra 101
rang chi duoc cung cap thé tin dung mién phi
vi du diéu kién.

Chi C yéu cau dong thé tin dung thi nhan
vién ngan hang n6i khong thé ty tién dong
thé ctia khach, dong thoi dé nghi chi C dén
Ngan hang MB chi nhanh Thira Thién Hué &
duong Ly Thuong Kiét, TP.Hué dé lam thu
tuc dong thé.

Theo chi C, viéc ngan hang nay tuy tién
m¢ thé tin dung cho khach hang khi khach
khong c6 nhu cau nhung lai tra 161 khong thé
tiy tién dong thé 1a kho chap nhan.
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Trao doi vé vu viée nay, luat su Lé Cao
(Cong ty Luat FDVN, Doan luat su TP ba
Néng) cho biét: Hanh vi ty ¥ thu thap thong
tin cd nhan ctia nguoi khac mé tai khoan 1a vi
pham phap luat.

Theo ludt sw Lé Cao, thong tin cd nhan
cua cong dan dugc phép luat bao v¢ va khong
dugc xam pham. Mé tai khoan ngan hang la
mdt dich vu néu phat sinh phai dugc su déng
y théa thuan ctia chu tai khoan can mg. O day
chu tai khoan khong biét, khong dong ¥ ma
ngan hang da ty y thuc hién giao dich mo tai
khoan 13 1am trai nguyén tic giao dich dan sy
phai dua trén sy déng thuan cua hai phia. Do
do, giao dich duogc tao 1ap tor mdt phia, theo
hudng ép budc va dat ngudi khac vao thé da
r0i 12 giao dich trai phap luat.

Luat su Lé Cao cho hay, tai Diéu 84 Nghi
dinh s& 15/2020/ND-CP (stra d6i boi Nghi
dinh 14/2022/ND-CP) da quy dinh viéc xtr Iy
dbi véi vi pham nay.

Theo d6, vi pham quy dinh vé thu thép,
str dung thong tin c4 nhan s& bi phat tién tir

10 triéu déng dén 20 tricu déng ddi véi mot

trong cac hanh vi sau: Thu thap thong tin ca
nhan khi chua ¢ sy ddng ¥ ctia chu thé théng
tin c4 nhan vé pham vi, muc dich cua viéc thu
thap va st dung thong tin d6; cung cip thong
tin c4 nhan cho bén tht ba khi chu thé théng
tin ca nhan di yéu ciu nglimg cung cap.

Nguoi vi pham s€ bi phat tién tir 40 triéu
ddéng dén 60 triéu dong ddi véi mot trong
cac hanh vi sau: St dung khong dung muc
dich thong tin ¢4 nhan da thoa thuan khi thu
thap hoic khi chua c6 su dong ¥ cua chu thé
thong tin c4 nhan; cung cap hodc chia sé hoic
phat tan thong tin c4 nhan da thu thap, tiép
can, kiém soat cho bén thir ba khi chua co su
dong ¥ cua chu thong tin ca nhan; thu thap,
st dung, phat tan, kinh doanh trai phép luat
thong tin cd nhan cua nguoi khéc...

Link bai bao: https://danviet.vn/vu-bong-
dung-duoc-ngan-hang-mb-mo-the-tin-dung-
du-khong-dang-ky-thanh-tra-ngan-hang-
nha-nuoc-vao-cuoc-20240405112552147.
htm?

A1 DIEN DAN NGHE LUAT

fdvn.vn | diendanngheluat.vn | fdvnlawfirm.vn

DIEN DAN NGHE LUAT

Bdn tin s6 134 - thing 04.2024

06 Chi nhanh va Van phéng:

] Luét sw tai Da Ning
99 Nguyén Hiru Tho, Hai Chau, TP. Ba Nang
Luét s tai TP. H6 Chi Minh
122 Binh BS Linh, quén Binh Thanh, thanh phé H& Chi Minh
QD Hodng Sa @ Luat s tai Ha N&i y
ang o< Ting 5, 53 11 Ng@ 183, phd Béng Tién Déng, phiréing Trung
Liét, quan Péng Da, Ha Ni
@ Luat s tai Hué
366 Phan Chu Trinh, P. An Cuu, thanh phd Hué
' Ludt su tai Nghé An
Quéc 16 1A, khai 11, P. Quynh Xuén, TX. Hoang Mai, Nghé An
® Lust sur tai Gia Lai
S8 61 Pham Va&n Béng, thanh phd Pleiku, tinh Gia Lai

3 O THANH VIEN

Tu vén phép luat
Tham gia t6 tung
Dai dién ngodi 16 tung

Cic dich vy phap ly khac: M&B,
déu tu nude ngodi

QDb Trudng Sa

FDVN LAW FIRM

Feel free to go with the truth

Q

Giay phép xuit ban s6 986/GP-STTTT do sé Thong tin va truyén thong thanh ph
Da nang cap ngay 07/10/2020
Chiu trach nhiém xuat ban: Luat su Lé Cao

Bin quyén thuge Bian Tin Dicn Pan Nghe Luat. Moi trich dan phai ghi ro nguon Ban Tin Dien Pan Nghé Luat
Neu str dung vao muc dich khic phai duoe sw cho phép
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