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Vi thanh phan Hpi dong xét xir phiic thdm gom co:
Tham phdn - Chii toa phién toa: Ong Nguyén Tan Long
Cdc Tham phdn: Ong Mai Xuan Thanh
Ba Lé Thay Cau
Thu ky phién toa: Ba Van Thi My Thao, Thu ky Toa an cia Toa an nhan
dan cap cao tai Pa Nang.
Dai di¢n Vién kiém sat nhin dan cdp cao tai Pa Ning than gia phién
toa: Ba Bui Thi Dung - Kiém sat vién.
Ngay 10 thang 03 ndm 2022, tai tru s& Toa 4n nhan dan cap cao tai Pa Nang
xét XU phuc tham cong khai vu an dan su thu 1y s6 291/2021/TLPT-DS ngay 12
thang 11 nim 2021 vé viéc: “Tranh chdp yéu cdau tuyén bé hop dong ting cho
quyén sit dung dat vé hiéu, tranh chdp quyén sé hitu tai san va thira ké tai san”
Do Ban 4n dan su so tham s6 15/2021/DS-ST ngay 27 thang 9 nim 2021
cua Toa an nhan dan tinh Quang Ngai bi khang céo.
Theo Quyét dinh dua vu an ra xét xtr s 1000/2022/QD-PT ngay 08 théng
02 nam 2022 va Quyét dinh Hoan phién toa s6 1000/2022QP-PT ngay 25-02-
2022; gitra cac duong su:

1- Nguyén don: Ong Tran B, sinh nam: 1952; dia chi: T6 8, phudng C, thanh
phé Q, tinh Quang Ngii.

Nguoi dai dién hop phdp cia nguyén don: Anh Tran Khanh C, sinh nim:
1982; dia chi: To 8, phuong C, thanh phd Q, tinh Quang Ngii (Theo vin ban uy
quyén ngay 22/6/2021), c6 mit.

NQuoi bio vé quyén va loi ich hop phdp ciia nguyén don: Ong Huynh Ngoc
A, Luat su cua Van phong Luét su A thuoc Poan Luat su tinh Quang Ngai, dia
chi: thanh phé Q, tinh Quang Ngii; c6 mit.
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2 - Bi don: Ba Bui Thi Bich H, sinh nam: 1960, dia chi: T6 8, phudng C,
thanh phd Q, tinh Quang Ngii; c6 mit.

NQuwoi dai dién hop phdp cia bi don: Chi Tran Thi H, sinh nam: 1989, dia
chi: tinh Quang Ngii (theo Vin ban ty quyén ngay 08/11/2019), c6 mit.

NQuoi bao vé quyén va loi ich hop phdp cho bi don Ong Tran Pac N — Luat
su cua Van phong Luat su C thudc Poan Luat su tinh Quang Ngai, dia chithanh
phé Q, tinh Quang Ngii; c6 mat.

3 - Nguoi c¢6 quyén loi, nghia vu lién quan:

3.1- Ba Pham Thi Q, sinh nam: 1952, dia chi: T6 8, phudng C, thanh phd Q,
tinh Quang Ngai.

Nguwoi dai dién hop phap cua ba Pham Thi Q. Anh Tran Khéanh C, sinh nam:
1982; dia chi: T6 8, phuong C, thanh phé Q, tinh Quang Ngii (Theo vin ban ty
quyén ngdy 22/6/2021), ¢ mat.

3.2- Ba Tran Thi Minh H, sinh nam: 1939, dia chi: tinh Quang Ngai.

3.3- Ba Tran Thi B, sinh nam: 1940, dia chi: T6 8, phuong C, thanh phd Q,
tinh Quang Ngai.

3.4- Ba Tran Thi Minh N, sinh nam: 1948, dia chi: thanh phé H6 Chi Minh.

NQuoi dai dién hop phdp ciia ba Trdan Thi B, ba Tran Thi Minh N: Ong Tran
B, sinh nam: 1952; dia chi: T6 8, phudng C, thanh phé Q, tinh Quang Ngii (Theo
cac van ban Gy quyén ngay 26/5/2020 va 28/5/2020), co mit.

3.5- Ba Tran Thi Minh T, sinh nam: 1959, dia chi: tinh Quang Ngai.

3.6- Ba Tran Thi Minh C, sinh nam: 1963, dia chi: thanh phé Q, tinh Quang
Ngai.

3.7- Ong Tran Thai V, sinh nam: 1968;

3.8- Ba Tran Thai Huong D, sinh nam: 1967;

3.9- Ong Tran Thai C, sinh nam: 1973;

Cung dia chi: tinh Tra Vinh.

3.10- Ba Tran Thi Thai H, sinh nam: 1971, dia chi: tinh Tra Vinh.

NQuoi dai dién hop phdp cia éng Tran Thdi Vl, ba Tran Théai Hiong D, dng
Trdn Thai C va ba Tran Thi Thai H: Ong Tran B, sinh nam: 1950, dia chi: To 8,
phuong C, thanh phd Q, tinh Quang Ngii (Theo van ban Uy quyén ngay
19/6/2020), c6 mat.

3.11- Ba Nguyén Thi N, sinh nam: 1950;

3.12- Ba Tran Thi Ngoc Q, sinh nam: 1973;

Cung dia chi:, tinh Phu Yén.

3.13- Ba Tran Thi Xuan Q, sinh nam: 1970, dia chi: tinh Phu Yén.

3.14- Ba Tran Thi Xuan Q, sinh nam: 1973, dia chi: tinh Pha Yén.

3.15- Anh Tran Gia B, sinh nam: 1995; dia chi: T6 8, phuong C, thanh phd
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Q, tinh Quang Ngai.

Nguoi dai dién theo iy quyén cia anh Tran Gia B: Chi Tran Thi H, sinh
nam: 1989, dia chi: tinh Quang Ngii (Theo vin ban ty quyén ngay 13/11/2019),
cO mat.

NQuoi bdo vé quyén va loi ich hop phdp cho anh Tran Gia B: Ong Tran Pic
N — Luat su ctia Van phong Luat su C thuoc Poan Luat su tinh Quang Ngai, dia
chi: thanh phé Q, tinh Quang Ngi, c6 mat.

3.16- Anh Lé Tran Thién B, sinh nim: 1996, dia chi: thanh phé H6 Chi
Minh.

NQuwoi dai dién hop phdp anh Lé Tran Thién B: Ong Tran B, sinh nam: 1950,
dia chi: T4 8, phuong C, thanh phd Q, tinh Quang Ngii (Theo vin ban ty quyén
ngay 02/7/2020)

3.17- Uy ban nhan déan thanh phé Q, tinh Quang Ngai, dia chi: thanh phd Q,
tinh Quang Ngai.

Nguwoi dai dién hop phdp: Ong Nguyén Anh K — Truéng phong Tai nguyén
va Moi truong thanh phd Q, tinh Quang Ngii (theo Vian ban 0y quyén ngay
16/3/2020)

3.18- Chu tich Uy ban nhéan dan thanh phé Q, dia chi: thanh phd Q, tinh
Quang Ngai.

Ngwoi dai dién hop phap: Ong Nguyén Anh K — Truéng phong Tai nguyén
va Moi truong thanh phd Q, tinh Quang Ngii (theo Vin ban 0y quyén ngay
02/02/2021), vang mit.

3.19- Uy ban nhan dan phuong C, thanh phd Q, dia chi: thanh phd Q, tinh
Quang Ngai.

Nguwoi dai dién theo ity quyén: Ba Nguyén Thi P — Cong chitc Tu phap va
ong Nguyén Tan Thanh — Cong chic Dia chinh phuong C, thanh phd Q, tinh
Quang Ngii (theo cac Vin ban ty quyén ngay 30/10/2018 va 06/11/2019), vang
mat.

3.20- Uy ban nhan dan phuong Q, thanh phé Q, tinh Quang Ngii, dia chi:
thanh phd Q.

Nguwoi dai dién theo phdp ludt: Ba M Thi Cam H — Chu tich ij ban nhan dan
phuong Q, thanh phé Q, tinh Quang Ngi; vang.

4- Nguoi khang cdo: Bi don ba Bui Thi Bich H va ngudi c¢6 quyén loi, nghia
vu lién quan anh Tran Gia B.
NOI DUNG VU AN:
1. N61 dung vu an theo trinh bay ctia cac duong su:
3

( LUAT SU FDVN

ffnpriiass Web: fGvILVE - fdvnlawhirm v




- Theo don khdi kién dé ngay 25/5/2018 va qud trinh t6 tung, nguyén don la
ong Tran B trinh bay:

Cha me 6ng Tran B 13 cu Tran V& L va cu Lé Thi P sinh ha duoc 09 ngudi
con gé)m: Tran P, Tran Thi B, Tran B, Tran Thi Minh H, Tran Thi Minh N, Tran
Chi A, Tran Thi Minh T, Tran Thi Minh C va ong 1a Tran B. Ong Tran P chét nim
1972, lic con sébng 6ng P c6 vo 1a Thai Thi Ngoc C (chét nam 1975) va co 04
nguoi con chung la Tran Thai V, Tran Thai Huong D, Tran Thi Thai H va Tran
Thai C. Nam 1973, ong Tran B chét, luc con sdng ong B c6 vo 1a Nguyén Thi N
va ¢6 04 ngudi con 14 Tran Thi Xuan Q, Tran Thi Ngoc Q, Tran Thi Xuan Q va
Tran Théi Q (d3 chét lic con nho).

Nguyén thira dat s6 392, to ban db sé 01, dién tich 327,55m” tai phuong C,
thanh phd Q c6 ngudn gbc 1a dat do cha me ong 1a cu L va cu Tran Thi P tao lap
tir dat cong dién va di xdy dung nha o trén dat tir naim 1964. Sau khi me 6ng chét
nim 1996, vao nam 2005 cu L ké khai tha tuc va dugc UBND thanh phé Q cip
Gidy chung nhan quyén sir dung dat (GCNQSDD) dbi véi thira dat 392 (cil).

Sau khi duoc cép GCNQSDD, cha 6ng lam thu tuc tach thira dat néu trén
thanh 02 thira dét 1a thira dat s6 2722, t& ban dd sb 01, dién tich 179,77m? (goi tat
1a thira 2722) va thira dat s6 392, to ban dd sé 01, dién tich 147,78m? (goi tat 1a
thira 392). Sau khi tach thira, ngay 24/4/2007, cha ong 1ap hop dong ting cho ong
va vg ong la ba Pham Thi Q thtra 2722; con thira 392 thi do cha 6ng truc tiép quan
1y, stt dung (khi tang cho trén thira 392 c6 cdn nha cua cha 6ng xay dyng tir ndm
1964).

Nam 2008, vi nha & ciia cha me da xubng cap trim trong; dong thoi, ong
Tran Chi A (12 em trai 6ng) bi bénh ung thu giai doan cudi, sip qua doi, so khong
c6 chd dé dua xac vé mai tang nén anh chi em trong gia dinh gdm ong, ba Tran
Thi B, ba Tran Thi Minh N, ba Tran Thi Minh C, ba Tran Thi Minh T va ba Tran
Thi Minh H cung théng nhat gép mdi ngudi 05 triéu dong dé thao dd nha cii cua
cha me va xay dung lai nha méi viing chic. Sau do, do khong du tién nén cac chi,
em tiép tuc gbp thém 20 triéu dong; vé phia ba Bui Thi Bich H thi c¢6 thué tho lop
t6n phia truéc nha véi sb tién 05 triéu dong. Viéc chi em 6ng gop tién 1am nha
truéc hét 1a dé cha 6ng c6 chd ¢ tét hon, sau d6 1a dung dé tho cing gia toc ho
Tran va em trai Tran Chi A.

Péi véi 6ng Tran Chi A, khi con séng, 6ng A cha yéu cu tra, sinh song tai
thanh phé HO Chi Minh, khong & tai Quang Ngii nén viéc 6ng A co gip, chung
song voi ba Bui Thi Bich H va nhan anh Tran Gia B 1am con nudi hay khong thi
ong va cac anh chi em trong gia dinh déu khong biét. Mai dén khi ong A chét
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dugc dua vé qué mai tang thi ba Bui Thi Bich H, anh Tran Gia B méi vé gia dinh
6ng. Cac anh chi em 6ng déu khong thira nhan anh Tran Gia B 1a con cua ong
Tran Chi A ma chi thira nhan anh Lé Tran Thién B 13 con dé cta 6ng Tran Chi A
v6i ba Lé Thi Tuyét M.

Nim 2012, cha 6ng phat hién thia 392 dwoc UBND thanh phd Q cép
GCNQSDP dimg tén 6ng Tran Chi A va ba Bui Thi Bich H. Qua tim hiéu, cha
ong duogc biét nam 2007, 6ng Tran Chi A da 1én lat 1dy GCNQSDD cuia cha dé ty
lap Hop dong ting cho 6ng Tran Chi A, ba Bui Thi Bich H thira dat nay. Hop
dong dugc UBND phuong C, thanh phé Q chimg thuc ngay 24/4/2007 nhung
nguoi ky tang cho khong phai l1a cu L ma do nguoi khac gid mao chir ky. Tur hop
dong nay, 6ng Tran Chi A da ké khai, didng ky va ngay 28/5/2007, UBND thanh
phd Q di cip GCNQSDD cho ong A, ba H. Sau d6, cha 6ng d3 lam don khiéu nai
su viéc dén UBND phudng C vao cac ngay 15/02/2012, 21/8/2012 va da duoc
UBND phuong C hoa giai nhiéu 1an nhung khong thanh. Dén ngay 04/11/2012 thi
cha 6ng chét; tir d6 dén nay, 6ng 13 ngudi truc tiép quan 1y dat va nha & trén thira
392.

Ngay 22/10/2013, ba Bui Thi Bich H c6 don khoi kién yéu cau ong tra lai
nha, dat tai thira 392. Tai Ban an dan su so tham sd 26/2017/DS-ST ngay
22/8/2017 ctia Toa an nhan dan thanh phd Q di tuyén xir khong chip nhan yéu
cau khoi kién ciia ba, ba H khang céo va tai Toa an cap phiic tham ba H da rat don
khang cao, rat don khdi kién nén Toa an cap phuc tham hily ban 4n so tham, dinh
chi giai quyét vy an.

Thira 392 1a dat c6 ngudn gdc do cha me 6ng 12 cu Tran VS L va cu Lé Thi P
tao 1ap, xdy dung nha & trén dat tir ndm 1964, 1 tai san chung cua cha me 6ng.
Niam 1996, me 6ng qua doi khong dé lai di chiic nén cha ong khong c6 quyén dinh
doat thira dat bang viéc ting cho 6ng Tran Chi A, ba Bui Thi Bich H ma khong
duoc su dé)ng y cua 6ng va cac chi em o6ng. Mt khac, Hop déng tang cho nay cha
ong khong biét, khong ky nhung UBND phudng C lai chung thuc hop dong 1a trai
phap luat. Tir 46, din dén UBND thanh phd Q cap GCNQSDD cho ong A, ba H la
xam pham dén quyén va loi ich hop phap cua 6ng ciing nhu cac chi em ong. Do
d6, ong yéu cau Toa an giai quyét:

- Tuyén bd hogp dong ting cho quyén sir dung thira dat s6 392, to ban do
s6 01, dién tich 147,78m® phuong C, thanh phd Q, tinh Quang Ngii giita ngudi
tang cho 1a ong Tran V5 L va ngudi duogc ting cho 1 éng Tran Chi A, ba Bui Thi
Bich H do Uy ban nhan dan phudng C, thanh phd Q chimg thuc sb 135, quyén sd:
01/TP/CC-SCT/HDBGD ngay 24/4/2007 1a vo hiéu.

- Huy Gidy chimg nhan quyén sir dung dat s6: Al 749606, s6 vao so: H
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01415 do UBND thanh phé Q cép cho 6ng Tran Chi A, ba Bui Thi Bich H ngay
28/5/2007 tai thira dit s6 392, to ban dd sb 01, dién tich 147,78m? phuong C,
thanh phd Q.

Ngoai ra, 6ng yéu cau Tda an xem xét, hity Quyét dinh vé viéc thu hoi
GCNQSDBD ctia cu Tran V& L va cip lai GCNQSDD cho 6ng Tran Chi A, ba Bui
Thi Bich H s6 371/QD-UBND ngay 28/5/2007 ctia UBND thanh phé Q va giao
quyén s& hiru can nha trén thira 392 cho cac chi em 6ng, 13 nhiing nguoi di déng
gop tién x4y cin nha trén; cac chi em ong ddng ¥ thanh toan lai cho ba Bui Thi
Bich H 05 triéu dong tién thué tho lop ton phia trudce nha.

Céc cdy trong co trén thtira 392 déu do vo chong éng trong; chi ¢ 01 cay
Man 14 do cha me 6ng trong trude ddy, ong yéu cau dugc nhén toan bo sd cay
trong nay. Poi véi giéng nude trén thira 392 hién da khong con sir dung dugc nén
6ng khong yéu cau Toa 4n giai quyét.

- Tai Vin ban ngay 20/7/2018 va qud trinh t6 tung, bi don la ba Biii Thi Bich
H trinh bay:

Nguyén thtra dat s6 392, t& ban dd s6 01, dién tich 327,55m* ¢ phuong C,
thanh phd Q 1a ctia cha me chong ba 13 cu Tran V& L (chét nam 2012) va cu Lé
Thi P (chét nam 1996) tao 1ap va lam nha ¢ trén dat tir ndm 1964. Nam 2005, cu L
dugc UBND thanh phd Q cap GCNQSDPD d6i vai thira dat. Ngay 12/12/2006, cu
L 1am thi tuc tach thira dat trén thanh 02 thira 1a thira dat so 2722, to ban d6 so 01,
dién tich 179,77m’ va thira dat sé 392, to ban d6 s6 01, dién tich 147,78m?. Cung
ngay 24/4/2007, cu L 1ap hop ddng ting cho 6ng Tran B, ba Pham Thi Q thira
2722 va tang cho ba va ong Tran Chi A thaa 392. Sau khi duoc tang cho, vo
chdng ba di ké khai, dang ky va dugc UBND thanh phé Q cdp GCNQSDD; dén
dau nam 2008, vo chong ba 1am 01 ngdi nha cap 04 dé & cho dén khi chong ba
qua doi. Sau khi 6ng A chét, do hoan canh khoé khin, ba vao thanh phdé H6 Chi
Minh dé 1am an va nubi con la Tran Gia B an hoc, thinh thoang ngay gid, Tét méi
vé. Loi dung viéc ba khong ¢ nha, nam 2012, 6ng Tran B d3 tu v bé khoa ctra nha,
dua ban tho tir bén nha ong B sang nha ba rdi chiém giit trai phép tir d6 dén nay.
Q trinh chung séng giita ba véi ong Tran Chi A trude d6 khong cé dang ky két
hén, khong c6 con dé nhung ba véi ong Tran Chi A c6 nhan con nuéi 1a anh Tran
Gia B.

Nay 6ng Tran B khdi kién yéu cau tuyén bd Hop dong ting cho quyén st
dung dét gilta cu L v6i ba va ong Tran Chi A 1a v6 hiéu thi ba khong dong y. Boi
1€ viéc cu L tang cho ba véi ong A thira dat 1a tu nguyén, dugc UBND phuong C
chung thuc, UBND thanh phd Q cip GCNQSDD va ba ciing da quan 1y, sir dung
dat tir khi dugc tang cho cho dén khi bi 6ng B chiém giir trai phép. Néu xét viéc
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cu L khong co quyén tang cho toan bd thtra 392 vi %2 dién tich thira 392 1a cua cu
Lé Thi P thi ba d& nghi Toa an khong nht thiét phai tuyén bd Hop déng ting cho
thtra 392 1a v hi€u, huy GCNQSDD; thay vao do, ba va anh Tran Gia B s& nhan
toan bd khoi di san caa cu Lé Thi P va sé& thanh toan lai cho cac déng thira ké cua
cu Lé Thi P bang tién twong tng véi gia tri ky phan ma ho duoc nhan.

- Nguweoi c6 quyén loi, nghia vy lién quan goém cdc éng, ba: Pham Thi Q, Trdn
Thi B, Tran Thi Minh N, Tran Thi Minh C, Tran Thi Minh T, Tran Thi Minh H,
Tran Thdi NV, Tran Thdi Huong D, Tran Thi Thai H, Tran Thdi C, Nguyé~n Thi N,
Tran Thi Xudn Q, Tran Thi Xudn Q va Tran Thi Ngoc Q théng nhat véi y kién
trinh bay cua nguyén don.

- Tai don trinh bay va yéu cau dé ngay 07/11/2019 va qud trinh t6 tung,
ngueoi c6 quyén loi, nghia vu lién quan la anh Trdan Gia B trinh bay:

A thdng nhat ngudn gdc thira 392 va viéc ngay 24/4/2007, cu Tran V3 L 1ap
Hop dong tang cho cha me anh 1 6ng Tran Chi A, ba Bui Thi Bich H thira 392 va
tang cho ong Tran B, ba Pham Thi Q thtra 2722 nhu me anh d4 trinh bay.

Niam 2008, me anh xay dung ngdi nha cap 4 trén thira 392; s6 tién 1am nha 1a
do cha me anh chi tra; anh c6 nghe noi cac co, bac trong gia dinh mdi ngudi ung
ho cha me anh 05 tri¢u déng dé 1am nha, gé)m cac ong, ba: Tran B, Tran Thi B,
Tran Thi Minh N, Tran Thi Minh C, Tran Thi Minh T va Tran Thi Minh H. Nam
2008, cha anh chét, me anh dong cira nha vao thanh phé H6 Chi Minh lam an,
nudi anh an hoc. Loi dung viéc d6, 6ng Tran B nha sat ké bén da tu ¥ bé khoa cira,
don ban thd sang nha cha me anh dé thd cung va chiém dung cian nha tir 46 dén
nay.

Vé yéu cau khoi kién cua 6ng Tran B thi anh khong dong y, boi vi thia 392
1a dat da dugc cu L tang cho cha me¢ anh va cha me anh da dugc Nha nudc cép
GCNQSDD. Thuc té, me anh cling da lam nha & trén dat nhung céac cO, bac anh
cling khong ai tranh chap gi.

Néu 6ng Tran B cho rang thtra 392 12 tai san chung cta cuy Tran V5 L, cu Lé
Thi P nhung chi mot minh cu L ding ra ting cho la khong dung, vay thi cu L van
duoc quyén dinh doat, tang cho cha me¢ anh phﬁn cta cu L 1a % thua dat va % thua
d4t con lai 1a di san cta cu Lé Thi P chua chia thira ké. Do do, truong hop Toa an
tuyén bb hop dong tang cho giita cu L v6i cha me anh 1a vo hiéu thi anh yéu cau
Toda an chia thira ké theo phap luat d6i vé6i di san ctia cu Lé Thi P 1a % thua 392
cho cic dong thira ké gdm: Tran V& L, Tran B, Tran Thi B, Tran Thi Minh H,
Tran Thi Minh N, Tran Thi Minh T, Tran Thi Minh C, Tran P (éng P chét giao
cho cac con ong P hudng), Tran B (6ng B chét giao cho cac con 6ng B hudng) va
Tran Chi A. A yéu cau Toa an giao cho me con anh dugc nhan toan bg thira 392
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va ¢6 nghia vu thanh toan lai cho cac dé)ng thira ké ctia cy Lé Thi P béng tién
tuong Gmg véi gia tri ky phan ma ho duoc nhan.

Dbi v6i can nha cp 4 trén thira 392 13 do me anh vay Ngan hang va cac cd,
bac ung ho mdi ngudi 05 triéu déng dé xay dung. Cha me anh x4y dyng cin nha 13
dé c6 noi tho cing khi cha anh chét nén anh yéu cau Toa an giao nha va thira 392
cho me con anh.

Ngay 24/4/2007, cu Tran V& L 1ap hop dong ting cho thira 2722 cho ong
Tran B, ba Pham Thi Q 1a khong dang phép luat vi thira 2722 1a d4t do cu Tran V5
L, cu Lé Thi P cung tao lap; cu P chét khong dé lai di chuc, chi ¢6 cu L ding ra
ting cho vo chdng ong B, ba Q khi chwa co su théng nhét cia cac dong thira ké
ctia cu P, trong d6 c6 cha anh 1a xdm pham quyén loi cta cha anh. Nay, cha anh
chét, anh 14 ngudi thira ké ciia cha anh nén anh yéu cau Toa 4n tuyén bd hop dong
tang cho thira 2722 néu trén 1a v6 hiéu va yéu ciu Toa 4n chia di san thira ké cta
cu Lé Thij P 1a ¥ thira 2722 theo phap luét cho cac dong thira ké gdm: Tran V5 L,
Tran B, Tran Thi B, Tran Thi Minh H, Tran Thi Minh N, Tran Thi Minh T, Tran
Thi Minh C, Tran P (ong P chét giao cho cic con ong P hudng), Tran B (6ng B
chét giao cho cic con ong B huong) va Tran Chi A. A dong ¥ giao thira 2722 cho
ong B va ong B c6 trach nhiém thanh toan lai bang tién gia tri ky phan thira ké cua
cu Lé Thi P ma anh dugc nhan.

Tai phién toa so tham, dai dién cta anh Tran Gia B thay doi yéu cau doc lap
vé chia thira ké, theo d6, do ba H v&i ong A khong phai 13 vo chong nén thay doi
vé nguoi dugce thira ké va ky phén thira ké duoc nhan, theo do, khong chia thtra ké
cho ba H.

- Tai Vén bdn trinh bay y kién dé ngay 03/5/2020, nguwoi c¢é quyén loi, nghia
vu lién quan la anh Lé Tran Thién B trinh bay:

Vao nam 1995, cha anh la 6ng Tran Chi A ¢6 quan h¢ tinh cdm v&i me anh la
ba Lé Thi Tuyét M. Tir mbi quan hé nay, ba Lé Thi Tuyét M d3 mang thai va sinh
ra anh vao ngay 23/11/1996. Do cha me anh khong c6 dang ky két hon nén khi me
anh di lam khai sinh cho anh phai léy ho me (ho L&) va dat tén cho anh la L& Tran
Thién B (ho L& ctia me va 16t ho Tran cia cha). Tur khi 16n 1én, me anh da cho anh
biét anh 1a con dé cia 6ng Tran Chi A. Trudc khi chét, 6ng Tran Chi A ciing
thuong xuyén dén thim anh va giita hai bén van xung ho véi nhau 1a cha, con.
Nam 2008, khi 6ng A bi bénh qua do1, anh da cung me vé Quang Ngai tham du 18
tang. Viéc anh 1a con ctia 6ng Tran Chi A chua dugc cong nhan theo phéap luét
nhung moi ngudi trong gia dinh cta cha anh déu biét va cong nhan anh 1a con cua
ong Tran Chi A.

Pbi v6i ngudn gbe dat dang tranh chap ciing nhu ndi dung vu viée dang tranh
chap thi ban than anh khong biét. Do d6, trong trudng hop Toa an chia di san thira
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ké cho cha anh 1a ong Tran Chi A va xac dinh anh dugc nhan mot phﬁn di san thi
anh dong ¥ nhan va giao phan di san d6 cho 6ng Tran B dé 6ng 1am noi tho cling
ong ba va cha cua anh.

- Tai bdn trinh bay ngay 02/11/2018 va 07/11/2019, Uy ban nhin dén
phuong C, thanh phé Q trinh bay:

Vao ngdy 24/4/2007, cu Tran V3 L va éng Tran Chi A, ba Bui Thi Bich H ¢6
dén UBND phuong C, thanh phd Q yéu cau ching thuc Hop ddng ting cho quyén
st dung dét d6i voi thira dat s6 392, to ban do sé 01, dién tich 147,78m? tai t6 8,
phuong C, thanh phd Q, tinh Quang Ngii giita bén ting cho 1a cu Tran V5 L voi
bén duogc ting cho 13 dng Tran Chi A, ba Bui Thi Bich H.

Bén tang cho va bén dugc tang cho da doc lai ndé1 dung hop déng tang cho
quyén stir dung dat va dong y toan bd ndi dung da ghi trong hop dong va ky tén
trong hop dong mot cach tu nguyén. Tai thoi diém ky vao hop dong, cic bén co
déy du nang lyc hanh vi dan sy, khong ai bi ép budc, de doa va ky tén trude nguoi
chtng thue hop dong theo quy dinh ctia Nha nude.

Can ctr theo quy dinh tai Thong tu lién tich s6 04/2006/TTLT-BTP-BTNMT
ngdy 13/6/2006 ctia Bd Tu phap va Bo Tai nguyén Moi truong hudng dan viéc
cong chimg, chimg thyc hop dong, vin ban thyc hién quyén cta ngudi st dung
dat thi viéc chimg thuc hop dong tang cho giita bén ting cho va bén nhén ting cho
nhu trén 1a dung vé mit thi tuc.

Nay 6ng Tran B khoi kién yéu cau tuyén bd hop dong ting cho quyén sir
dung vo hiéu thi UBND phuong C khéng c6 ¥ kién, dé nghi Toa an giai quyét
theo quy dinh cua phap luat.

- Pai dién Uy ban nhdn ddn thanh phé Q, tinh Qudng Ngdi trinh bay nhu
Sau:

GCNQSDD s6 AD 952622, sd vao s6 cap GCN: H00434 ngay 05/12/2005
cua UBND thanh phé Q cép cho cu Tran V5 L tai thira dat s6 392, to ban dd s 1,
phuong C, thanh phé Q, dién tich 327,55m’, loai dat: & do thi, thoi han sir dung
lau dai 12 dam bao theo ding quy dinh tai khoan 2 Diéu 50 Luat Dat dai nim
2003.

Ngay 24/4/2007, cu Tran V& L di 1ap hop dong ting cho quyén sir dung
thira dat trén cho ong Tran Chi A, ba Bui Thi Bich H dugc UBND phuong C
chung thuc theo dung quy dinh cia phap luat, tai sé 135, quyén sé6 01/TP/CC-
SCT/HPGD ngay 24/4/2007, tai thoi diém 1ap hop dong ting cho khong phat sinh
tranh chdp. Dé nghi Toa 4n xem xét giai quyét theo quy dinh ctia phap luat vé dan
su.

- Nguoi ¢é quyén loi, nghia vu lién quan la Chii tich Uy ban nhén dén thanh
phé O khéng c6 ¥ kién trinh bay.
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- Nguoi ¢é quyén loi, nghia vu lién quan la Uy ban nhdan dan phuwong Q,
thanh phé O, tinh Qudng Ngdi trinh bay:

Qua kiém tra hd so luu khai sinh tai UBND phuong dang quan 1y thi chi ¢6
s6 Pang ky khai sinh nam 1998 con hd so khai sinh ctia cong dan Tran Gia B hién
nay khong con luu vi qua trinh di chuyén tru s6 UBND cii va m&i nén bi that lac
(nam 2001). Tuy nhién, tai thoi diém dang ky khai sinh cho cong dan Tran Gia B
ngay 21/8/1998 thi thuc hién theo Piéu 2 Diéu 1¢ dang ky ho tich ban hanh kém
theo Nghi dinh s6 04/CP ngay 16/01/1961 cua Hoi dong Chinh pht vé Ban hanh
Diéu 16 dang ky ho tich: “Khi khai sinh phdi xudt trinh gidy chimg sinh do co
quan y té di do dé cdp. Truong hop khéng cé gidy chimg sinh thi ¢6 thé xudt trinh
gidy chitng nhdn do nguoi chiu trach nhiém vé hanh chinh & xém, ban, phé hay co
quan, xi nghiép, céng, néng truong cdp. Khi khai sinh phai khai ré: Ho va tén ciia
dira tré; Trai hay gdi; Ngay, thang, nam sinh; Noi sinh; Ho tén, tudi, quoc tich,
dan téc, nghé nghiép, ché & ciia cha me; Ho tén, tudi, ché 6, s6 va ngay cap gidy
chitng minh (néu cé) ciia ngueoi ding khai.” Vi vay, c6 thé khi di 1am gidy khai
sinh cho cong dan Tran Gia B, nguoi than chi xuét trinh gidy to ¢6 lién quan dé
lam khai sinh cho Tran Gia B.

Niam 2019, cong dan Tran Gia B ¢6 dén UBND phuong Q dé trich luc gidy
khai sinh va xin bd sung qué quén trong gidy khai sinh nén UBND phuong ¢6 luu
Chutng minh nhan déan va ho khau ciia cong dan Tran Gia B.

[2] Tai Ban an dan su so tham 15/2021/DS-ST ngay 27 thang 9 nim 2021
ctia Toa an nhan dan tinh Quang Ngi da quyét dinh:

Can ctr khodn 3 Diéu 144, khoan 1 Diéu 147, cac khodn 1, 5 Diéu 157, khoan
1 Piéu 158, biéu 161, cac khoan 1,5, 6 Biéu 165, diém g khoan 1 Diéu 217, Piéu
271, Biéu 273 cta Bo luat T4 tung dan su 2015;

Can ctr cac Diéu 127, 128, 135, 216, 223 Bo luat Dan su ndm 2005;

Can cr diém h khoan 1 Diéu 70 Luat H tich;

Can ct diém d khoan 1 Diéu 12; cic khoan 1, 4 Diéu 26; diém b khoan 2
Piéu 27 Nghi quyét s6 326/2016/NQ - UBTVQH14 ngay 30/12/2016 caa Uy ban
Thuong vu Quéc héi quy dinh vé muc thu, mién, giam, thu, ndp, quan 1y va su
dung an phi va I¢ phi Toa an; Tuyén xu:

Chép nhan mot phan yéu cau khdi kién cia ong Tran B, tuyén bd hop dong
tang cho quyén st dung thira dat s6 392, to ban dd sd 01, dién tich 147 ,78m2 tai
phuong C, thanh phd Q, tinh Quang Ngii gitta bén ting cho 1a 6ng Tran V4 L va
bén dugc ting cho 1a 6ng Tran Chi A, ba Bui Thi Bich H do Uy ban nhan dan
phuong C, thanh phdé Q, tinh Quang Ngii chiung thuc sé 135, quyén sé:
01/TP/CC-SCT/HPGD ngay 24/4/2007 v6 hiéu mot phan.

10
( LUAT SU FDVN

ffnpriiass Web: fGvILVE - fdvnlawhirm v



Ong Tran B, ba Tran Thi B, ba Tran Thi Minh N, ba Tran Thi Minh C, ba
Tran Thi Minh T va ba Tran Thi Minh H duoc quyén s& hitu cin nha cap 4 (bao
gé)m nha tam va nha v¢ sinh) co trén thira dat s6 392, to ban dd sb 01, dién tich
147,78m? tai phudng C, thanh phd Q, tinh Quang Ngdi va c6 nghia vu phai thanh
toan lai cho ba Bui Thi Bich H mot phan gia tri cin nha néu trén véi sb tién
28.646.6204 (Hai muwoi tam triéu sau tram bon muoi sdu nghin sau tram hai miroi
dong), trong d6, mdi nguoi phai tra cho ba H 4.774.4364 (B triéu bdy tram bay
muoi bon nghin bén tram ba muwroi sau dong).

Tam giao cho ong Tran B duoc dai dién cho cac cha s& hitu cian nha va cac
d6ng thira ké cta cu Lé Thi P, ong Tran Chi A duoc quyén quan 1y, st dung va
dang ky, ké khai d6i v6i nha, dat co tai thira dat s6 392, to ban dd sb 01, dién tich
147,78m’ tai phuong C, thanh phd Q, tinh Quang Ngai.

Pinh chi giai quyét yéu cau doc 1ap ctia anh Tran Gia B vé viéc yéu cau tuyén
bd Hop dong ting cho quyén sir dung thira dat sb 2722, t& ban dd s6 01, dién tich
179,77m? tai phuong C, thanh phé Q, tinh Quang Ngii giita bén ting cho 1 6ng
Tran V5 L va bén duoc ting cho 1a 6ng Tran B, ba Pham Thi Q do Uy ban nhan
dan phuong C, thanh phd Q, tinh Quang Ngii chimg thuc sd 134, quyén so:
01/TP/CC-SCT/HPGD ngay 24/4/2007 1a vo hiéu va yéu cau chia thira ké theo
phap luat d6i véi di san ctia ba Lé Thi P 1a ' quyén st dung cac thira dat s6 392,
2722, cung to ban dd sb 01, tai phuong C, thanh phd Q, tinh Quang Ngii.

Kién nghi Uy ban nhan déan thanh phd Q, tinh Quang Ngii thu hoi, huy bo
Gidy khai sinh s6 146, quyén s6 01 do Uy ban nhan dan phuong Q, thanh phd Q
cap cho anh Tran Gia B, sinh ngay 19/8/1995, cu trd tai phuong C, thanh phd Q,
tinh Quang Ngai.

[3] Khang céo:

Ngay 09-10-2021 nguyén don 1a 6ng Tran B khang cdo mot phan ban an so
tham, dé nghi stra mot phﬁn ban an so tham, theo hudng chép nhan toan bd yéu
cau khoi kién ctia nguyén don.

Ngay 10-10-2021 bi don 1a ba Bui Thi Bich H khang cdo Ban 4n so tham, dé
nghi stra ban an so tham, xac dinh Y dién tich thira dat sd 392, to& ban do sb 01,
dién tich 147,78m? tai phuong C va % cin nha cip 4 nam trén thira 392 nay thudc
quyén st dung va so hitu cua Ba; ba H yéu cau dugc nhan toan bo nha dit va thoi
tra gia tri cho nhirg nguoi thira ké cuia 6ng Tran V& L va ba Lé Thi P.

Ngay 11-10-2021 anh Tran Gia B khang c4o toan bd Ban 4n so tham.

[4] Tai phién toa phtic thim:
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Nhitng ngudi khang cdo déu giit nguyén yéu cau khang cdo, khong cung cap
bd sung tai liéu, ching cir moi.

Dai dién Vién kiém sat cip cao tai Da Ning tham gia phién tda phiic tham
phat biéu ¥ kién: Tham phan, Thu ky Toa an va nhimg nguoi tham gia t6 tung da
thuc hién ding quy dinh cta Bo luat Té tung dan sy. Vé nodi dung vu an, sau khi
phan tich cac Khang cdo, Kiém sat vién dé nghi Hoi dong xét xir phiic tham khong
chap nhan cac khang cdo, gilt nguyén Ban 4n dan su so tham.

NHAN PINH CUA TOA AN:

Can cu vao tai li€u, chung cir da dugc xem xét tai phién toa, két qua tranh
tung tai phién toa, Ho1 déng x€t xr phuc tham nhan dinh;

[1] V& t6 tung: Toa 4n cép so tham da thuc hién cac thi tuc t6 tung theo
ding quy dinh cua B9 luat To tung dan su. Toa an cép phtc tham da 02 1an mo
phién toa xét xtr, nhung do cac duong su c6 don xin hoan phién toa cé ly do chinh
dang, nén phién toa ngay 30-12-2021 va phién toa ngay 25-02-2022 dugc hoan
lai; phién tda ngay 10-3-2022 dugc tién hanh theo quy dinh phap luat.

[2] Vé ngudn gbc va qua trinh sir dung dt tranh chap: Cac duong sy déu thira
nhéan ngudn gdc cac thira dat s6 392 va 2722 14 tai san chung ctia cu Tran V6 L va
cu Lé Thi P. Nguyén thtra 392 dién tich147,78m? va thura dat s 2722, dién tich
179,77m* 1a tir thira 392 dién tich 327,55m® tach ra. Ngudn gbc thira 392 dién
tich 327,55m” duoc cu Lé Thi P dimg tén ding ky st dung dit (nim 1983) vao S6
dang ky rudng dat theo Chi thi 299 (quyén s6 01 trang s6 192, sb thtr ty 92, loai
dat:T) 1a thira 373 to ban d6 sb 02 dién tich 480m* (buit luc 321,322,326). Nim
2005, cu Tran Vo L 1ap thu tuc xin cip Gidy chimg nhan quyén sir dung dat véi
tén goi 1a thira 392 to ban d6 sb 1 dién tich 327,55m” Sau khi duoc cép
GCNQSDBD, cu Tran V3 L lam tha tuc tach thira dat 392 cii néu trén thanh 02 thua
dt 1a thira dat s6 2722 t& ban d6 s6 01 dién tich 179,77m’ va thira dat s6 392 to
ban do s6 01 dién tich 147,78m?. Nhu vay, cac thira dat s6 392 va 2722 1a tai san
chung cua cu Tran V3 L va cu Lé Thi P.

[3] Xem xét Hop dong ting cho quyén sir dung thira dat s6 392 dién tich
147,78m? gitra bén tdng cho 1a cu Tran Vo L véi bén duge tang cho 1a 6ng Tran
Chi A, ba Bui Thi Bich H.

Hop dong ting cho quyén sir dung dat giira cy Tran Vo L véi 6ng Tran Chi
A, ba Bui Thi Bich H dugc 1ap thanh van ban, dugc UBND phuong C, thanh phé
Q chimg thuc sd 135, quyén sd 01/TP/CC-SCT/HPGD ngay 24/4/2007.

Tai Két luan giam dinh sé 1312/ C45-P5 ngay 01/7/2014 caa Vién Khoa hoc
Hinh sy - Téng cuc Canh sat Phong chéng to1 pham, B Cong an da két luan chit
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ky ghi “Bui Thi Bich H” tai muc Bén B (bén duogc ting cho) khong phai chir ky
ctia ba Bui Thi Bich H. Dong thoi ba H thira nhan khong c6 ky vao Hop dong ting
cho.

Nguyén don cho ring chir ky tai muc Bén A (bén ting cho) trong hop dong
khong phai chir ky cta cu Tran V6 L. Theo Két luan giam dinh s6 867/PC54 ngay
29/9/2014 cua Phong Ky thuat Hinh sy - Cong an tinh Quang Ngai thi chit ky
dung tén “Trdn V6 L” tai muc Bén A trong hop dong véi chir ky trong cac miu so
sanh do nguyén don giao ndp la cung mdt nguoi ky ra, tirc chir ky tai muc Bén A
1a ctia cu L (BL 469); theo Két luan giam dinh sé 1312/C54-P5 ngay 01/7/2014
cua Vién Khoa hoc Hinh su - Téng cuc Canh sat Phong chéng to1 pham, Bo Cong
an thi gitra chit ky dung tén “Tran V6 L” tai muc bén A trong hop dong voéi chit ky
trong cac mau so sanh c6 mot sé dic diém khac nhau nhung khong du co so két
luan khong phai do cung mdt nguot ky ra, tir 4o, co quan gidm dinh khong du co
so két luan nguoi ky.

Can ctr vao cac tai liéu, ching ctr khac gém: Tai Pon xin bién dong vé st
dung dat lap ngay 12/12/2006 ciia cu Tran V& L, tai muc 1y do bién dong c6 ghi:
“Gidy chitng nhdn quyén sir dung dat cia t6i, by gio t6i cho hai dira con trai la
Tran B va Tran Chi A.”; Tai Pon khiéu nai 14n 2 dé ngay 21/8/2012 cua cu Tran
V& L (BL 28) ¢6 noi dung: “Vdo ndam 2007, t6i c6 phén chia va dé lam 2 thira dé
cho 2 con trai sit dung lam nha & lau dai va tho (phung) tw lo hwong khéi cho t6
tién ong ba cha me, anh em. Manh dat cé dién tich 355,5m?, mot thira phia Bdc t6i
cho con trai I6n la Tran B ¢é dién tich 1a 179, 77m* lam nha 6. Mot nira phia Nam
16i cho con trai ut 1a Tran Chi A ¢6 dién tich 147,78m* dé lam nha & va thira tw
hwong khéi. Con trai vt t6i la Tran Chi A, vao tudi trudng thanh, né song nay day
mai d6, khéng vo con, khéng c¢é ¢é ndo la con dau. Khi téi phdn chia dat t6i ky va
chi cho mot 16 minh no dung tén, bdy gio toi moi vo 1€ la no co ghi tén co Bui Thi
Bich H, ddy la diéu trdt y cia t6i, boi cé H la nguoi khéng ¢ con.” ; tai Pon trinh
bay vé viéc chiém dung S6 d6 dé vay vén Ngan hang dé ngay 15/02/2012 cua cu
Tran V6 L (BL 27) ¢6 ndi dung:“ Khi t6i phdn chia ddt cho né, nhung twéng né
durng tén mot minh, nao ngo no lai ké khai tén vo la c6 Bui Thi Bich H vao 56 do.
Téi gign doi dem chinh quyén dé hiy bo, né néi phdi cé tén vo thira ké méi vay
von Ngdn hang dé lam an dwoc. Nao ngo cach mdy thang sau con t6i ngd bénh va
chét vao thang 3/2008.”

Nhu vay, c6 du co s& xac dinh y chi cua cu L da tdng cho 6ng Tran Chi A
thira 392 dién tich 147,78m? Cu L khong thwra nhan da tang cho d4t ba Bui Thi
Bich H. Giita 6ng A va ba H khong c6 Hop dong ting cho quyén sir dung dit tai
thira 392.
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Thtra 392 1a tai sdn chung cua cu Tran Vo6 L va cu Lé Thi P. Tai thoi diém cu
L ky két hop dong ting cho vao ngay 24/4/2007 thi thira 392 13 tai san chung cia
cu Tran V3 L va cac déng thira ké ctia cu Lé Thi P. Nhu vay, viéc cu L tu y tdng
cho 6ng A, ba H d6i véi toan bo thira 392 ma khong c6 su dong ¥ cia cac dong
thira ké cta cu P, nén Hop ddng ting cho quyén sir dung thira 392 chi c¢6 hiéu luc
mot phén dbi véi phén tai san ma cu L co quyén dinh doat; phﬁn con lai vo hiéu
do vi pham diéu ciAm ctia phap luat. Trong d6, ddi voi phan hop ddng cé hiéu luc,
bén tdng cho la cu Tran V& L, bén duoc tang cho la ong Tran Chi A; con ba Bui
Thi Bich H khong duoc xac dinh 1a bén dugc tang cho vi ba H khong ky vao hop
ddng va ¥ chi cu L khong dong ¥ viée tang cho ba H.

Tir cac cdn c& néu trén, Ban 4n so thim chdp nhan mot phan yéu cau khoi
kién cua nguyén don, tuyén bd hop ddng ting cho quyén st dung thira dat s6 392
gilta bén tdng cho la cu Tran V3 L véi bén duoc tang cho 1a ba Bui Thi Bich H,
ong Tran Chi A do UBND phuong C, thanh phd Q chimg thuc ngay 24/4/2007 vo
hiéu mot phén la c6 can cu.

[4] Xem xét mbi quan hé giita ong Tran Chi A vé6i ba Bui Thi Bich H

Ba Bui Thi Bich H ¢o giao ndp “Gidy khai ding ky két hon ngay 29/4/1991”
c6 xac nhan ciia Ban Giam d6c Xi nghiép hoa pham c6 ndi dung: “P/c Tran Chi A
la CBCNV xi nghiép Hoéa pham, Iy lich ré rang, chwa két hon lan nao”. Tai liu
nay khong phai 1a Gidy chimg nhan két hon nén khong co gia tri phap 1y chimg
minh ba Bui Thi Bich H ¢6 quan hé hon nhan hop phép véi ong Tran Chi A.

Bi don thira nhin 6ng Tran Chi A, ba Bui Thi Bich H bat dau chung séng véi
nhau tir nim 1991 va khong c6 dang ky két hon theo quy dinh cua phép luat. Theo
quy dinh tai diém b muc 3 Nghi quyét sé 35/2000/NQ-QH10 ngay 09/6/2000 cta
Quéc hoi thi nam, nit chung sdng voi nhau tir sau ngay 03/01/1987 cho dén ngay
01/01/2001, c6 du diéu kién két hén ma sau ngay 01/01/2003 khong thuc hién
dang ky két hon thi khong cong nhan ho 13 vo chong. Nhu vay, gitta 6ng Tran Chi
A va ba Bui Thi Bich H khong ton tai méi quan hé vo chdng theo quy dinh cua
phap luat; dong thoi ba H ciing khong dugce hudng phan di san thira ké cua éng A.

[5] Xem xét mdi quan hé con nudi ctia anh Tran Gia B véi 6ng Tran Chi A;
ba Bui Thi Bich H va anh Tran Gia B khai nhan anh Tran Gia B 1a con nu6i cua
ong Tran Chi A va ba Bui Thi Bich H; khi nhan nudi anh B, thi ong A vabaH
khong dang ky viéc nudi con nudi véi co quan Nha nudc c6 tham quyén.

Bi don giao ndp SO lién lac nha trudng va gia dinh hoc sinh béc tiéu hoc
(ndm hoc 2004-2005) cua anh Tran Gia B, trong do, tai muc Cha (hodc ngudi nudi
dudng) co chit ky (khong ghi ho tén) duoc xac dinh 1a ctia 6ng Tran Chi A. Ngoai
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ra, khong c6 bat ctr tai liéu, ching ctr nao khac dé chtirng minh 6ng Tran Chi A ¢6
quan hé nudi dudng, cham séc nhu cha con véi anh Tran Gia B.

Theo Gidy khai sinh thi nguoi di dang ky khai sinh cho Tran Gia B 1a ba Bui
Thi Bich H, khong phai 6ng Tran Chi A; viéc nhan nuéi anh Tran Gia B cling do
ba H tu thuc hién, 6ng Tran Chi A khong tham gia. Bén canh d6, cac thanh vién
trong gia dinh 6ng Tran Chi A, ké ca cu Tran V& L khi con song déu khong thira
nhan anh Tran Gia B 1a con ctia 6ng Tran Chi A.

Mait khac, theo quy dinh tai khoan 1 Diéu 50 Luit Nuoi con nudi nim 2010
thi viéc nudi con nudi dd phat sinh trén thyc té gitra cong dan Viét Nam v6i nhau
ma chua dang ky thi phai dap tng mot sé didu kién, trong d06, cac bén phai co du
diéu kién vé nudi con nudi theo quy dinh cua phap luat tai thoi diém phat sinh
quan hé nudi con nudi. Tai Piéu 36 Luat Hon nhan va Gia dinh niam 1986 quy
dinh: “Viéc nhdn nudi con nuoi phai dwoc sy thoa thudn cua hai vo chéng nguoi
nudi, cia cha me dé hodc nguoi do dau ciia ngueoi con nudi chwa thanh nién.” .
Tuy nhién, tai thoi diém nhan nudi, gita ong Tran Chi A véi ba Bui Thi Bich H
khéng c6 quan hé vo chong.

Do d6, viéc ong Tran Chi A ky tén vao muc cha (hodc ngudi nudi dudng)
trong SO lién lac ciia anh Tran Gia B khong du can cir 1am phat sinh quyén va
nghia vu giita cha véi con nudi ctia 6ng Tran Chi A véi anh Tran Gia B theo quy
dinh cua phép luat; trong d6 c6 quyén duoc thira ké tai san. Vi 1& d6, anh Tran Gia
B khong c6 quyén khoi kién tranh chap ddi voi cac tai san lién quan dén ong Tran
Chi A véi tu cach 1a ngudi thira ké cta ong Tran Chi A.

Pbi véi Kién nghi thu hoi, hity bo Gidy khai sinh cua anh B trong ban an so
tham 13 do phat hién 6ng A chua c6 thil tuc nhan con nudi. Viéc 1am rd 6ng A c6
phai 12 cha nudi anh B hay khong trong vu an chi dé nham lam ré quyén dugc
hudng di san thira ké. Ban an so thim kién nghi dé Co quan c6 tham quyén xem
xét, con viée ¢o thu hoi, huy bo va cép lai Gidy khai sinh hay khong, thi thudc
tham quyén cua UBND thanh phé Q, sau khi da xem xét sy vi¢c theo dung cac
quy dinh cua phép luat.

[6] P6i v6i cin nha cip 4 (bao gdm nha tam va nha vé sinh) c6 trén thira
392, Ban 4an so tham xac dinh cac ong, ba: Tran B, Tran Thi B, Tran Thi Minh N,
Tran Thi Minh C, Tran Thi Minh T va Tran Thi Minh H, mdi nguoi c6 dong gop
5.000.000 dong; ba Bui Thi Bich H déong gop 21.600.000 dong dé xay dung 1a co
co so. Tong gia tri can nha tai thoi diém xay dung 1a 51.600.000 ddng; s tién ba
H chi tra chiém 41,86%, ong B va cac chi em ong B chi tra chiém 58,14%.
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Tai Chung thu thim dinh gia s6: 1751/2019/VLAND-QNG ngay 27/12/2019
cia Cong ty Tham dinh gid Dat Viét xac dinh gia tri cin nha hién nay la
68.434.350 dong.

Do bi don khong c6 quyén sir dung dét tai thira 392 nén can giao cin nha cip
4 c6 trén thira 392 cho nguyén don va cac chi em cta nguyén don duoc quyén so
hiru va budc ho phai thanh todn lai cho ba Bui Thi Bich H sb tién tuong ung
41,86% gi4 tri cin nha hién nay, cu the la 28.646.620 dong (da lam tron), trong
d6, mdi ngudi phai tra cho ba H 4.774.436 d6ng (di 1am tron).

Céc duong su c6 quyén vé tai san khong co yéu ciu chia tai san chung, chia
thira ké doi v6i nha, dat tai thira 392 nén Ban 4an so tham khong xem xét. Hién
nay, toan bo nha, dat tai thira dat s6 392 dang do 6ng Tran B quan 1y, str dung; cac
chi, em ctia ong Tran B ciing d& nghi giao cho 6ng Tran B quan ly, sir dung dbi
voi nha, dat tai thua 392. Do do, ong Tran B duoc dai dién cho cac déng chu sé&
hitu duoc quyén tiép tuc quan 1y, sir dung d6i voi nha, dat trén; cac tai san khac c6
trén dat cac duong su khong co tranh chap nén Toa an khong xem xét, giai quyét.

[7] Ttr nhitng nhan dinh trén, Ban an so tham d3 xem xét déy du cac tai liéu
chimg cir dé xét xur, quyét dinh phu hop véi céc tinh tiét khach quan cua vu an.
Cac duong su khang cdo nhung khong c6 tai liéu, chimg cr méi 1am thay d6i noi
vu 4n nén Hoi dong xét xtr phiic thadm khong c6 co sd dé chip nhan cac khang céo.

Do khong chap nhan khang céo nén cac duong su khang cdo phai chiu an phi
dan su phuc tham theo khoan 1 Piéu 148 ciia B¢ luat TH tung dan su. Ong Tran B
va ba Bui Thi Bich H 1a nguoi cao tudi nén dugc mién ndp theo diém d khoan 1
Piéu 12 Nghi quyét 326 /NQ-UBTVQH14 ngay 30/12/2016 caa Uy ban Thuong
vu Qudc hoi quy dinh vé an phi va 18 phi Toa an.

Vi cac Ié trén,
QUYET PINH:

1. Can ctr khoan 1 Diéu 308 ciia Bo Luat to tung dan sy ndm 2015; khong
chap nhan cac khang cdo ctia 6ng Tran B, khang cdo ctia ba Bui Thi Bich H va
khang céo ciia anh Tran Gia B, giit nguyén Ban an déan sy so tham sb 15/2021/DS-
ST ngay 27 thdng 9 nam 2021 cua Toa an nhan déan tinh Quang Ngai.

2. Can cu khoan 3 Diéu 144, khoan 1 Diéu 147, cac khoan 1, 5 Piéu 157,
khoan 1 Piéu 158, Piéu 161, cac khoan 1,5, 6 Piéu 165, diém g khoan 1 Biéu
217, Piéu 271, Piéu 273 ctia Bo luat TH tung dan su 2015;

Cian ctr cac Diéu 127, 128, 135, 216, 223 B6 luat Dan sy nim 2005;

Cin ct diém h khoan 1 Diéu 70 Luat Ho tich;

Tuyén xu:
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- Chéap nhan mot phan yéu cau khéi kién cta 6ng Tran B, tuyén bd hop dong
tang cho quyén st dung thura dat s6 392, to ban dd sd 01, dién tich 147,78m2 tai
phuong C, thanh phd Q, tinh Quang Ngii gita bén ting cho 13 6ng Tran V5 L va
bén dugc ting cho 1a ong Tran Chi A, ba Bui Thi Bich H do Uy ban nhan dan
phuong C, thanh phé Q, tinh Quang Ngii chimg thuc sb 135, quyén sb:
01/TP/CC-SCT/HDPGD ngay 24/4/2007 vo hiéu mot phan. (Phan tai san 1/2 clia cu
Lé Thi P).

- Ong Tran B, ba Tran Thi B, ba Tran Thi Minh N, ba Tran Thi Minh C, ba
Tran Thi Minh T va ba Tran Thi Minh H duoc quyén s& hiru cin nha cip 4 (bao
gé)m nha tam va nha v¢ sinh) co6 trén thira dat s6 392, to ban dd sb 01, dién tich
147,78m? tai phudng C, thanh phd Q, tinh Quang Ngdi va c6 nghia vu phai thanh
toan lai cho ba Bui Thi Bich H phan gia tri cin nha néu trén voi sb tién
28.646.620d (Hai muwoi tdm triéu sdu tram bon muwoi sdu nghin sdu tram hai muwoi
dong), trong d6, mdi nguoi phai tra cho ba H 4.774.436a (B triéu bdy tram bay
muoi bon nghin bon tram ba muwoi sau dong).

Ong Tran B duoc dai dién cho cac chil s¢ hitu can nha (va cac dong thira ké
cia cu Lé Thi P, ctia 6ng Tran Chi A) tiép tuc quan 1y, st dung va ding ky, ké
khai dbi v&i nha, dit c6 tai thira dat s6 392, to ban d6 s6 01, dién tich 147,78m? tai
phuong C, thanh phd Q, tinh Quang Ngai.

- Pinh chi giai quyét yéu cau doc lap ciia anh Tran Gia B vé viéc yéu cau
tuyén bd hop ddng tang cho quyén sir dung thira dat sé 2722, to ban dd s6 01, dién
tich 179,77m? tai phuong C, thanh phé Q, tinh Quang Ngii giira bén ting cho 13
ong Tran V& L va bén duogc tang cho 1a ong Tran B, ba Pham Thi Q do Uy ban
nhan dan phudng C, thanh phd Q, tinh Quang Ngii chimg thuc s6 134, quyén sb:
01/TP/CC-SCT/HPGD ngay 24/4/2007 1a vo hiéu va yéu cau chia thira ké theo
phap luat d6i véi di san ctia ba Lé Thi P 1a 4 quyén st dung cac thira dat s6 392,
2722, cung td ban dd sb 01, tai phuong C, thanh phd Q, tinh Quang Ngii.

*- Kién nghi Uy ban nhan dan thanh phb Q, cac Co quan nha nudc c6 thim
quyén cta thanh phd Q, tinh Quang Ngii xem xét thu hdi Gidy khai sinh cua anh
Tran Gia B, sinh ngay 19/8/1995, dia chi tai phudng C, thanh phé Q, tinh Quang
Ngai theo dung quy dinh phap luat.

3. Vé chi phi t6 tung va an phi so tham duoc gitt nguyén nhu quyét dinh
ctia Ban an so tham.

4. Vé an phi dan sy phtc thim:
- Mién ndp tién 4n phi dan su phac thim cho 6ng Tran B va ba Bui Thi
Bich H.
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- A Tran Gia B phai chju 300.000 dong an phi dan su phuc thdm, nhung
duoc khau trir vao tién tam ung an phi da nop theo Bién lai thu tam ing &n phi, 1¢
phi Toa an sd 0000665 ngay 26/10/2021 ctia Cuc Thi hanh 4n dan sy tinh Quéng
Ngidi. A B d3 nop xong an phi phiic tham.

Ké tir ngay c6 don yéu cau thi hanh 4n ctia nguoi dugc thi hanh an cho
dén khi thi hanh 4n xong sd tién phai thanh toan trén, bén phai thi hanh 4n con
phai chiu khoan tién 1di ctia sb tién con phai thi hanh an theo murc 13i suat quy
dinh tai Piéu 357, Diéu 468 ctia Bo luat Dan sy nam 20135, trir trudng hop phap
ludt c6 quy dinh khac.

Truong hop ban an duoc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an dan sy thi nguoi dugc thi hanh 4n dan sy, nguoi phai thi hanh an dan sy c6
quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh an, tu nguyén thi hanh én,
hodc bi cudng ché thi hanh an theo quy dinh tai cac Piéu 6, 7, 7a va 9 Luét Thi
hanh an dan sy; thoi hi€u thi hanh an dugc thuc hién theo quy dinh tai Piéu 30
Luat Thi hanh an dan su.

Ban an phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén an./.

Noi nhén: TM. HOI PONG XET XU PHUC THAM
- Vu GDKT II-TANDTC THAM PHAN — CHU TQA PHIEN TOA
- TAND tinh Quang Ngai
- VKSND tinh Quang Ngai;
- Cuc THADS tinh Quang Ngai;
- DPuong su;
- Luu: HO so vu 4n. (Pa ky)
Nguyén Tan Long
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