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T liu nghigp vy _ THONG BAD RUT KINH NGHIEM

E4e vy dim hinh chinh s thim bi eip phic thim tuyvén hiiy, sira dn
trong 06 thing Ay ndm 2021

Thang qua v;:lug téc kidm =it vige giat qu:.rét cdc vy dn hinh chinh theo thi
tue phiic 1.ha.m ddi v nhifmg vy 4o bj Toa dn ohin dan (TAND) clp cac 1
Thénh phé Ha Chi Minh nvén hiy, sia an 50 thim trong 06 Thing diu nam
2021, Vién kiém sdt nhin dén {VKSNDJ cip cac tzi Thanh phu Hé Chi Minh
{Vién cip cao 3) tong hop cdc dang vi pham dé VESND cdc tinh, thinh ]:lhu
trong khu vyge phia Nam it kinh ugfur,m l:l:ll.ll'l.g nhim gép phin nfng cao chilt
lugng cing téc kitm sd vige gidi quyet v An hinh chinh theo chi thi cing tic
cia Vign inrdmg YVESKD 104 cao.

1. Tinh hinh @n hanh chinh so thim trong khu vye bj cdp phic thim
tuyén hiiy, sira trong 06 thing dia nim 2021 )

Tromg (4 thing diu nim 2021, TAND cip cao tai Thinh phé H5 Chi Minh
thy 19 865 vy én haoh chink phic thim (of 334, méi 531), 45 il quydt 442 vy
{dat vy 1& 51,1%). Trong d0 da dus ra x&1 0 423 v

Két qua xéi xie Gilr nguy-En bin 80 s hilm 290 vy (chidem 1y 14 65,61%)
sira toan bg va s mot ]:lhau biin dn so thim 64 vy (chigm 5 18 14,48 "‘r‘u; hay
bin &n so thim 48 xét xir lai 35 ‘rua{[h]m tr 1g 7.9 %) hoy bin &n s tham v
dinih chi gidi quyét vu dn 23 vu (chidm tf 12 5,2 %)

Nir vy, trong 56 423 vy xét xir Hﬂi. o 99 vy dn bj clip phic thim tuvén
hily, sita an {chigm t 18 23,4%). Theo sb lidn cho thiy, ngobi VESND tinh Hau
Gmng k.l:lung oo an hiy, sira va VESND tinh Tra Vinh khéng Fhi‘l sinh gidi
|:|1.1:.rct an hinh chinh trong 6 thing diu nim 2021 thi 22 VESND cip tinh cbn Iy
déu ¢ dn hivy, st

Xét vé sd liegmg: VKSND Théinh phd HE Chi Minh cf s lugng an hiy, sim
nhifu nhét (23 vu), ké ¢én 13 VESND tinh BA Ria - Viing Tau (16 vy), VESND
tinh Bing Wai (07 vy} va VESND tinh Lun,g An, VESND thanh pho Cén Tho
{mbi dia phuong 06 vi). Cie dia phuomg o an hiy, sis thip db 1a VESND chc
tinh Binh Diremg, Ninh Thudn, Soc 1'15:13 {mbi dia phm:mg 02 vy, VESND cac
tinh Bype Lidu, Bén Tre, B-&ng Thép v Kién Giang {méai dja phucmg 01 vu).

Xér b-é‘.p‘]'?‘ Bon vi of 4n hut, sia cao nhils 18 VESND thinh phé Cin Tha
(42.B%), k& dén 13 VESND tinh Ba Rjs - Viing Tau (36,36%), VESND tinh Ci
Mau (33,33%), Céc don vi cbn Ipd (khéng bao gdm VEKSND tinh Trd Vinh) déu
co i 1€ fin hiy, sita cao hon 10%, néng VESND tinh Binh Dirmg vé VESND
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tinh Bén Tre ¢é ti 1é an hiy, sira thip hom 10% (VKSND tinh Binh Duwong 12
5.4% VESND tinh Bén Tre 14 7,1%).

Trong sé an iy, sira cia 06 déu nim 2021 b 17 vu oo khing nghj phic
thim cia Vién kidm sit (VKS), gbm 05 khing nghj cia Vién ciip cao 3 va 12
khing nghj cia 07 VKS dja phuong, dat tf I§ chung 12 17,17%. Cac VKS dja
phirong c6 khang nghj phic thim gom: VEKSND Thinh pho Ha Chi Minh 04
khdng nghi; VKSND tinh Binh Thuin v VKSND tinh Ba Ria - Ving Tau mdi
dom vi 02 khing nghj; VESSND tinh An Giang, VKSND tinh Long An, VESND
tinh Vinh Long va VKSND tinh Bk Nong moi don i 01 khéng nghi.

2, Nhirng vi pham trong qué trinh gidi quyét vu dn hinh chinh ddn 16
vide chp phite thim tuyén hiy va sima dn

Gua két qua xét xit phic thim cin TAND cfp cao tai Thanh phi Ha Chi
Minh, cho thiy cic dang vi pham cia Toa dn clip so thim din dén Toa 4n cap
phiic thim phai tuyén hily 4n va sim o 36 1;

- Vi pham nghiém trong thil tyc 1 tang nhr: Vi dinh chi gidi quyét vu dn
khéng ding quy dinh phap luft; dua thidu hodc khong dua nguii cd quyén loi,
nghia vy lién quan vao tham gia 16 tyng; thy 19 gidi quyét vy dn khi ngudi Khoi
kitn khing oo quyen khot kign hay thy 19 gial quyét vy in khi sy vide 43 duoc
gidi quyér bing mit bin &n &4 of higu luc phip hujt coa Toa dn.

- Vipham trong viée thu thip, dinh gid chimg cif va p dung phip Jugt nhu:
Viéc thu thiip chimg ¢ khéng toan dién, diy di; viéc nhin dinh danh ga chimg
cir khéng ding phap ludt, khing cd cdn el hay vige ap dyng khing ding cac quy
dinh cia phap ludt trong gidi quyet vu an hanh chinh.

Ty thé nhir sauw:

2.1, Vi pham nghidm trpng vé thi tuc 6 tung

2.0.1. Dink chi gidi quyét vu dn khing ding qioy dink, lam mat quyén khei
kign cra dwowng 5w

Dién hinh 13 vy éng Trdn Van Tho khéi kién yéu ciu hiy Céng vin sb
45R2/UBND-BBGP ngdy 07/7/2020 cia UBND thanh pho Phan Thié, tinh
Binh Thun va bude UBND thinh ph Phan Thidt phé duyét kinh phi b tr ds
viri dién tich &t bj thu hoi theo quy dinh cia phip Tudr.

Nii dung vu an: Sau khi thy 1§, TAND tinh Binh Thujn d5 ra Quyét dinh
dinh chi gidi quyét vy in sb 29°0DST-HC ngay 16/9/2020 dbi vai oin bj yéu
chu khéi kién ciia 6ng Tho nén éng The khang cio va Vién trndmg VESND tinh
Binh Thugn khing nghi phic tham theo hudng hiy quyét dinh dinh chi cia
TAND tinh Binh Thudn.

Xét thily, Céng vin s6 4382UBND-DBGP nghy 07/7/2020 cia UBND
thanh phé Phan Thiét cé néi dung dé nghi Trung tim phit wrién quf dat tinh
Binh Thujn ré sodt, kiém tra néi dung dom khigu nai cia Sng Tho va o vin ban
trd i cho dng The tredc ngay 21/7/2020, ding thoi gin ket qua ve UBND thinh
phé Phan Thiét theo dfi 13 vin ban mang tinh ndi bé chi dgo, didn hinh vige
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trién khai thye hién nhiém vy theo quy dinh tai Bidu 3, khoan 6 Luét T6 wung
hinh chinh nim 2015 (Lujt TTHC 2015). Do 44, TAND tinh Bink Thugn 3 ra
dinh chi 464 v yéu cdu hiy Cong van ndy 1 o cin cir.

Tuy nhién, Sbi i vige yéu ciu UBND thanh phé Phan Thiét thyc hién
hinh vi hnh chinh v phé duyvét kinh phi bdi thuimg, b trg dbi véi dign tich
19,603, III-I:Ilm clia b Gng Tho la 4di trgng khéi kién vu an hanh l:h.mh nhung
Toa dn cp so thim cho ring vige UBND thinh phé Phan Thiét khing tien hinh
thi tye phé duyét ha Lrgy kinh phi déa b khing phii 1& hinh vi hinh chinh nén
dinh chi ¢ vin yﬁ.tcaukhm kién néy coe dng Tho la khing ding quy dinh tpi
khodn 3Didu 3 Luft TTHC 20135: “Hamk v hdwh chinh ia hanh vi Sl OF JHan
himl chinh nha mede hode e ngiedt ed thdm quyén trang co quan hdnh chink
nhd mde hodge oo quan, 4 chire dupe gigo thee hign qudn i kanh chinh nha
mde thiee kign kode kkdng thiee hign nhigm v, cdng vy theo guy dinh coa
phip ludr".

Tat Quyét djnh phic thim s 1872021/Q0B-PT ngay 20/01/2021 cia TAND
cap cao tai Thinh phi HS Chi Minh ¢3 nhin 8 nghj ciia Vién kifm sat
(VKS), chap nhin i:J':a.ng] nghi phic thim cia Vién tnrdmg VKSND tinh Binh
Thudn, myén hiy Quyet dinh dinh chi gidi quyét vy an hanh chinh s
29/2020/QPST-HC ngiy 169/2020 cia TAND tinh Binh Thudn v chuyén hd
so vit &n cho Tda 4n cap so thim tifp tye gifd quyet vy 4n theo thi tpe chung,

2.1.2. Khang dwa mgwdi od -:jmu!’n i, mghtia vae lién quan vio tham gia 16
rurtg ldm dnh huedng dén ket qud gidi quet v dn hanh chink

Trong & thing ¢iu ndm 2021, cb rét nhidu vy én Toa &n cép.w:rﬂmm dua
thicu hoje khing dua nguii cb quyén lgi, nghfa vy lién quan vao tham gia to
tung lam anh hiimg dén két qui gidi quyéi vy fin hanh chinh din dén ban dn so
tham bi Toa dn ciip philg thim tuyén hiy dn 48 xét xir 1ai, Vi pham nay d3 duge
Vién cap <cao 3 43 ohidu lén Mng bdo nit I-:Jnh nghiém nhumg cic VKS dja
phurong vin khéng phit hién d& thye Im:n guyen véu ciu, quyén khiéng nghi
phiic thim hodc kip théi bao cio Vién cip cac 3 khang nghj phic thiim trén cdip.

Bién hinh 14 vy bd Tdng Thi Lan khiv kién véu cdu Téa 4n tuyén bé hanh
vi thu hai dit nhumg I:.hﬁnﬂ ci qug.ré.’t dinh thu hot, khéng o plumng. in b
thudmg A v nguiri cb dat bj thu hoi cia UBND huyén Lon EXén, tinh Ba
Ria - Vilng Téu la trdi phép luit Buje UHh[} huyén Long Bhen ph’m ban hinh
che guyet di_u]\ vé thu héi dat va phuong an boi thiimg, ha tro 461 véd dida tich
dit di thu hbi cho ba Lan.

Ni dung vy dn: B Téng Thi Lan la ul:lu 1T d1,1|:|,F dign tich 9.820m” thudc
thira 61, tis ban 4 sb 20 tai khu pho Hai D:en_uiq tran Long Hid, buyén Long
Dién, tinh Ba Ria - Viing Tau theo Gidy chimg n.han quyén st dung dat
(GCNQSDE) s6 KT87829 do UBND huyeén Lnng Bit (nay la UBND huyén
Long Bidn) cdp ngy 06/11/1997. Vi cb nhu cau chuyen nhugng nén bi Lan lién
hé vai UBNID thi tran Long Hai M thid e thi duoc thing béo 13 toan b dign
tich &5t néu trén hién do Nha nude guin ¥, Bi Lan lidén hé v&i chi nhianh Van
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phing Ding ky dfir dai huygn Long Bién de trich lpc hé &0 v tri 'ﬂ:n.'m1 ditt thi
duge bigt dién tich thuc 1€ ba sit dung 14 3868 8m’, giam gin 6.000m" so vii
dién tich theo GCNQSDE & duoc cip.

Theo bén v& nghy 177772018 ghi nhin trong téng dién tich ba Lan duoe cip
GCNQSDE, UBND huyén Long Bién da thu hdi 3.941m’ (thu hai lim duimg
Neuyén Tit Thanh: 1.067,2m°, d4t thu hoi 1am dwtmg 56 3, nay la dwomg Phym
Vin Déng: 1676,32m’, thu héi lém Treimg Miu gido Long Hai 2: 2.106,5m’)
nhumg khéng thing bic, khing gidi quyét bai thuémg che bi Lan. Ba Lan dé
khiéu ngi dén UBND huyén Long Bién ahumg hét thin han gidi quydt khigu nai
khong dwge gidi guyét. Do 46, bl Lan khai kign yéu cliu Tda dn nayén bd hanh
vi hiinh chinh thu hoi dit nhemg khéng b quyét dinh thu hbi, khdng co phuong
in béi thuimg déi véi ngudi oo &t bi thu héi cia UBND huyén Long Bien 1
tréi phap huit; buds UBND huyén Lon Dien phai ban hinh cic quyet dinh ve
thu hiéi dét va phieng &n béi thuéng, ha trg 88 véi didn tich dit & thu héi theo
quy dinh ciia phép lufit vd xdc nhin bién ddng dién tich dit gidm so vai dign tich
dit theo GCNQSDE s6 K787829 43 cip cho ba Lan ngay 06/11/1997,

UBND huyén Long Bién cho ring, thim dit 61, tir hin dé sd 20 dign tich
0.%20,0m* logi diit Biu (theo Ban do dia chinh duge k§ duyét vao cic nim 1999,
2004) thue diit eding do UBND thi tran Long Hii quin Iy nhimg UBND huyén
Long Dién di cip GCNQSDE cho bit Lan d6i vii thire dit ndy 13 cip nhim ddi
tagmg vi trén thye 18 ba Lan quén 1j, s dung thira 64, t& bin dd 6 20 ¢6 dién
tich §,577,0m’. Tuy nhién, cho dén nay do UBND thi trin Long Hai chum e
kién nghi voi UBND huyén Long Dién vé vige thu hdi GCNQSDD da cép nhim
cho bi Lan nén UBND huyén Long Dién chua thu hai GCNQSDE nay.

Bin &n hanh chinh so thim s 41/2019/HC-ST ngay 05/7/2019 cia TAND
tinh Ba Rja - Viing Tau di tuyén bdc todn b yéu can khéd kign cia bi Lan,
déng thir kifn nghi UBND huyén Long Dién tién hinh cac thi tuc thu hoi
GCNOQSDD s6 K757829 43 oip cho ba Lan ngay 06/11/1997 dai véi thira 61, 1
bén 46 sb 20 theo quy dinh.

Sau khi xét xir so thikm thi b Téng Thi Lan khing cio hudimg sira bin &n so
thim, chip nhin véu ciu khéi kin cia ba Lan,

Xét thév, Ban in so thim xdc dinh UBND thi trin Long Dign 14 co quan
dang quin 1§ sir dung thita 61, 1& bin & s 20 ntung Toa dn cap so thim khing
dira UBND thj trin Long Hai vio tham gia th tung, khong lay b khai vi tu
cach Lh ngudi o6 quyén Igi, nghia vy lién quan 13 vi pham nghiém trong this tye
t6 tung. Tir 46 khéng lam 8 tai thii didm thu hdi ai 1 nguai dang quin 19, sir
dung thim 61, t& ban 45 s6 20 vi seu thu hii ai & nguin quan Iy si dyng phan
dién tich dit con lai.

Mic khde, ngudi bj kién cho ring viée cip GCNQSDE cho b Lan bi nham
|G tir thia 64 thinh thira 61 nhimg cho &én nay UBND huyén Long Dién khiing
thy héi GCNQSDE nay. Nhw viy tai thir b thu héi, ba Lan vin la ngu
dupe Nl nude giso quyén sir dung &4t hop phip ddi véi dién tich 9.820,0m" i
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thira ddt 61, tir bin & &b 20 akung khing nhin dwge quyét dinh thu hdi, khing
e béi thudmg, b tro A trdi phip hugt.

Vi vy, Bin n hinh chinh phic tham s 98/2021/HC-PT ngay 15/3:2021
clta TAND cép cao tai Thanh phé Hé Chi Minh chép nhin 4é nghj cia Vién cip
cao 3, tuyén hiy bdn dn so thim, chuyen ho so vé cho TAND tinh Bi Ria -
Viing Tau dé xét xit lai theo thil tue so thim.

203 Thu [ gigi quoadt vy dn khi nguetn ki kign kidng oo guydn khdi kign

Bién hinh 14 vy bi V@ Thi Hao khoi kién yéu céu Toa an bubc UBND
thinh phé Phan Thiét ban hinh quyét dinh giao 16 ddt s6 C2.94 dién tich 100m’
tai Khu din o s6 2 Bai 16 Hiing Viong che gia Sinh ba Hio.

Nisi dung vy dn; Ngiy 28/10/2004, UBND thanh pho Phan Thiét, tinh Bink
Thudin ban hinh quyét dinh thu hdi dién tich 1.585,9m” cia hé ba V& Thj Hao de
thye hign Dy dn xfy dyng cong trinh phit trién ha ting Khu din cu Hing
Vuong (glai dogn 1). Gia dinh ba Hao 43 bén giao dat de lam duémg di vao Dy
&n niy, riéng dién tich 363,4m’ dét do chua dua vao chua sit dung nén gia dinh
bé tam thid chua giae nhing cam k&1 khi ndo Nhi mede sir dung s& bin giso v
khéng cb khiéu nai.

Bi Hio 41 duge Hii ding béi thuimg, hé trg va 18 dinh cu llhﬁn.h‘phﬁ Phan
Thiét giai quyét téi dinh cu vi ¢ nhan 16 dit C2.95 1ai Khu din cu 56 2 Dai 1§
Himg Vuemg, Vi 12 hi ghép nén con wei ba Hao 1a éng Nguyén Hicu Trong
ciing duwge xic dinh thude dién bic xic vé dit &, nha & nén duge xét mua 16 &bt
ti dinh cu va dng Trong di boc thim tring 16 C2.94 dién tich 100m” tai Khu
din cu 58 2 Bgi 1§ Hing Viong, Dén ngay 16/10/2018, Trung thm Phic trign
quf dit tinh Binh Thujn c Vin ban 6 393?-'!"TQ[1-{}L?B giri cho bd Hio vii
ndii dung hé gia dinh ba Hao chua ban giao hét dién tich dat bj thu héd nén Trung
thm khidng co co so dé dé nghi giao dat vii dinh cu cho dng Tryng. Do d6, bi
Hio khdi kién yéu cdu Toa dn bufc UBND thinh pho Phan Thiét ban hinh
quyét dinh giso 16 C2.94 dién tich 100m” tai Khu din cu 56 2 Dgi 1§ Hing
Vuemg cho gia dinh ba Hao.

Ban dn hinh chinh so thim sé 30/2020/HC-ST ngay 12/11/2020 cia Toa 4n
nhin din tinh Binh Thuin 48 chip ohin yéu ciu khid kién oba bi V3 Thj Hio.
Tuyén bé hinh vi hanh chinh cia UBND thinh phé Phan Thiét vé viée khing
giao ddt téi dinh o cho dng Mguyén Hidu Treng 13 wdi lufit v budc
UBND thanh phi Phan Thiét ban hinh quyét dinh giao 16 dat t4i dinh cu tai 15
C2.94 dién tich 100m” thudc Khu din cur s6 2 Bai I Hing Vuong cho dng
Nguven Hide Trong.

Sau khi xét xir so thim, UBND thanh phé Phan Thict khing cio, Vién
truimg VKSND tinh Binh Thugn khéng nghj phic thim 42 nghj hity ban an so
thim,

X6 thiy, Van ban s& 1025/ UBND-BTQH nghy 27/3/1014 cla UBND tinh
Binh Thudn ¢& ndi dung dnh hudng tnge tiep dén quyén lgi cla dng Nguyén
Hi#u Trong. Ong Trong 13 nguiri 4 thinh nién, khing thude treimg hop bi han
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ché néng hye himh vi diin sy hofic ¢ khé khin trong nhin thic, lam chi hiak vi,
do 46 fng Trong cb quyen khii kign theo quy dinh tal Diéu § Ludt TTHC 2015
“Cor guen, 16 chire, ed nhdn cd quyén khoai kign va dr hianh chink J8 yéu cdu
Téa dn hao v quyén va lpi ich hop phdp ctia mirh thea guy dinh ciia Luds nay ™.

Ba Hio khei kién nhumg khéng cb dy quyén bing vin ban cia dng Trong la
khong ding quy dinh tai Pién 60, khoin 3 Luft TTHC 2015, Trong trudmg hop
nhy, Toa dn cAp so thim phii iré lai dom khéd kién thee quy dinh tar Bigu 123,
khodn 1, diém a (nguin khéi kién khong cd quyen khén kién) hodc 48 thy [ thi
phii dinh chi gidi quyét vy dn theo quy dinh 1gi Biéu 143, khoan |, diém b Ludl
TTHC 2015.

Vi vy, Ban in hinh chinh phic thim sé 20872021/ HC-PT ngay 20/4/2021
ciia TAND cép cao tgi Thanh pho Hb Chi Minh 3 chip nhin 4 nghj cia Vign
cip cao 3, chip nhin khéng nghi phic thim cia Vién truémg VKSND tinh Binh
Thuén, tuyén hity bin &n so tham va dinh chi gidn quyét vy an.

2.1.4. Thu Iy gidi quyét vie én khi sie vide 43 duwge gidi quydt bdng ban dn
4 o6 hrigu fwe phap ludt eia Toa dn

Dién hinh 13 vy b Nguyén Thi Mdng Nguyét vi 06 ngudi dong khai kign
yéu chu by GCNQSDD sb DO359478 do UBND huyén Bak Mil, tinh Dk
Néng cép cho éng Durong Minh Thanh ngay 01/11/1994,

Néi dung vy dn: Nhimg nguoi khii kién cho ring bo dang sinh song vi
canh tac trén thim dét 58 77, tiv ban 8h 56 33 toa lac tai x3 Bic Manh, huyén Dik
Mil, tinh Dk Néng do trude d3y Hop tic xi uﬁnf. nghiép Manh Tién khoan cho
efe b din dé trong lis. Qud trinh s dung dit on dinh 1y dai va khing ranh
chdp. Dén nim 2015, dag Dwemg Minh Thanh cho ring thira dit ady Gng Thanh
43 dege cip GONOQSDE vao nfim 1994 nén di thué murdn phueng tign dén khai
théc, sir dung thim dit ndy. Do do, nhimg nguin khoi kign véu cau hiy
GCNQSDR _3. DO159478 ngay 01/11/1994do UBND huyén Bk Mil cap cho
sng Thanh.

Ban &n hanh chinh so thim s& 18/2019HC-ST nghy 29102019 cia
TAND tinh Béc Néng dii tuyén chip nhdn yéu ciu khot kign, hiy GONQSDB
s6 [359478 do UBND huyén ik Mil cdp cho éng Dueng Minh Thanh ngay
01/11/1994 d6i véri phin it ching 1dn 1én dién tich dit nhimg ngudi khai kign
dang sir dyng.

Sau khi xét x{ $o thim thi dng Duong Minh Thanh khéng cdo theo huimg
sira toan b ban &n so thim, bic yéu cau khai kign cha nhimg ngudi khii kifn.

Xét thiy, ngay 05/10/2015 UBND huyén Ddk Mil, tinh Dik Nong ban
hanh Quyét dinh 55 1836(QD-UBND vé vige thu hii GONQSDD so DO359478
d cdp cho éng Thanh vio ngay 01/11/1994 va dng Duong Minh Thanh di khéi
kign vy &n hinh chinh dén TAND tinh Dik Nong véu cdu hiy Quyét dinh nay.

Tai Bin &n hanh chinh so thim s6 07/201VHC-S8T ngly 09/62017 cia
TAND tinh Dilk Néng nhin dinh UBND huyén Disc Mil cép gidy GONQSDE s0
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D0359478 cip cho Gng Thanh vio niim 1994 13 ding quy dinh cia phip ludt nén
& myén hiy Quyét dinh sé 1836/0D-UBND ngay 05/10/2015 cia UBND
huyén Bk Mil vé vide thu hii GCNQSDE a3 cip cho dng Thanh (bin dn khing
b khing cdo, khang nghj nén d3 cd hiéu hee phap o).

Do dd, yéu chu khoi kign cls nhimg ngudi khéi kign vé vide hiy
GCNQSDD so DO359478 do UBND huyén Bék Mil cip cho éng Du Minh
Thanh vio ngay 01/11/1994 di duge xem xét tai Bén in hanh chinh so tham néi
irén. Khi thy Iy, giai qu:ﬂ!t véu cin khii kién nay 18 ra TAND tinh Pk Ning
pchaa cin cif khoin | Bieu 43 Lujt TTHC 2015 aé ra quyét dinh dinh chi gid
quyet vy dn. Viéc TAND tinh Dik Néng viin tién hinh xét xi v ban hinh Bin
an s6 182019 HC-ST ngiy 29/10/201%9 1 vi pham nghiém trong thu e 16 wyng,
vi syr vige d8 duge pidi quyet biing ban 4n hodc quyet dinh 43 co higu hre phip
ludt theo diém d khoan 1 Biew 123 Ludt TTHC 2015

Vi vy, Ban 4n hinh chinh ]:lhu-: tham s& 302021/ HC-PT ngay 25/01/2021
ciia TAND cdp cao tai Thinh phn Hé Chi Minh d& :hﬂp nhin & nghj coa Vién
cip cao 3, tuyén hiy bén én so tham va dinh chi giai quyét vu dn.

2.2 Vi pham trong viéc thu thip, dink gid chimg cir va dp dung phdp
Tudr trong vige gidl quyét vy de hdnh chinh

2.2.1. Vi phanr trong vige thu thdp ehimg cif

- Vu thir nhét: Vy dng NguyEn Tén Luu khéd kién véu cdu hiy Quyét dinh
thu héi d&t ngay 15/82003 cia UBND thinh phé Ci Mau, tinh Ca Mau.

N§i dung vu én: Dign tich 4.000m” dét thufe thia 23, & bin 36 56 5 1 dp
Ba Pifu, xd Ly Vin Lam, thanh pho Cu. Mau, tinh Ca Mau 43 dugec UBND
thénh phﬂ Ca Man cip Gl'_]"-{}EDD sb AMEEEG ngiy 127371990 cho ﬁng
Nguyen Tén Luu. Do 4i 13m 30 xa nén vio nim 1999 éng Luu d3 giao dit va
GCNQSDE cho chi rut 13 ba Npguyén Ngoc Anh quan . Thﬂng 0272019, ha
Anh hio cho dng L I:m:t la éng Liu Phong Phi d3 cb hanh vi lan chiém dit
cha fmg L. Qua fim hiéu Gng Luu phat hign véo nga}l 15782003, LIB]"-E'DTJ:mnh
phﬁ Ch Mau 43 ban hanh Quvét dinh 'lhuhﬁl 2 666,2m° trong dign tich 4 000m*
dil eia dag Luu & dwoc cip GCNQSDE dé giao lai cho 07 hi diin sir dyng,
{ng Luuw cho T‘!mg, Gng chua higt va chua timg duge thing bio hay nhin duge
quyét dinh thu héi dan cia oo quan o thim quyén. Do 46, dng Luwu khéi hqn
véu chu hiy Quyét dinh thu hoi dit ngly 15/8/2003 cia UBND thanh phé Ci
Mau.

Mg bj k_u:u UBND thinh phé Ch Mau cho ring, do dng L khing cung
cip duge l.}uytt dinh thu hoi dit ngi}' 1582003 ma o ong Liu kb kign :u:n
UBND thinh phé Ca Mau khing o6 co 50 ri sodt dé cung cdp cho Toa in quyet
dinh nay,

Tai ban an hinh chinh so thim 5!5 0972020 HC-ST ngay 31772020 :ua
TAND tinh C& Mau d wyén bac yéu cdu khii kigo cda dng Nguyen Tan Luu ve
vide yéu cdu by Quyét dinh thu hoi dit ngay 15/8/2003 cia UBND thanh phé
Cé Mau do ngudi khéd kién khdng cung cap guyét dinh hanh chinh bj kh kién.
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Sau khi %ét xir so thdm thi 6ng Neguyén Tén Luu khéng cdo, Vién insmg
Vién cép cao 3 khing nghs phic thim d0i véi Ban an so tham,

Xét thity, Phing Dija chinh v B thi thinh phé Ci Mau 43 ghi vio trang 4
ciia GONQSDD sh AD45820 ngay 12/3/1990 ctia dng Nguyén Tén Lire néi dung
“Nigdy 15/8/2003, cin esk Quyét dink ctia Uy han nhdn din thamk phié Cé Mau
thu Rl dién tich 2.666,2m" glao che 7 hi qudn I s dimg ", ndi dung ndy lam
iinh buéng nghiém trong dén quyén va I ich hop phip ca éng L.

Vige ghi chit bidn déng vio GCNQSDD v dim bio co st phip 19 cla vigc
ghi chit i trdich nhiém cla co quan quén 19 Nhi nudc vé &t dai, khing phai
trach nhiém cia ngwin o6 it bi thu héi. Ong Nguyén Tin Luu khing dugc tong
dat quyét djnh v vije co quan Nhi nude o thim quyén ghi chi wvio
GCNQSDB cia éng Lwu khing ddy i, khéng 1d rang nén dng Luu chi cb the
cung cip nhimg gi ma co quan Nhi nede co tham quyen di ghi vao GONQSDD
cia Ong. Viéc cung cip quydt dinh va ho so 8¢ dim bio tinh hop phap cia
Quuyét dinh ngay 15/8/2003 14 trich nhiém ciia UBND thinh phé Ci Mau,

Tai khodn 6 Pidu 83 Ludt TTHC 2015 quy dinh: "7 b dwong sy
khding thé tyr mink thu thip diee vl lidn, chimg cif va cd yéu cau hode X6t thay
edrt thide, Toa dn co thé fw minh hode vy thac tien hinh xde mink, thu thap i
ligu, ehimg cit d¢ lam 6 cdc fink tiér cia vu dn”. Do Toa &n cip so thim d
kbiing tién hanh diy di cic bién phap thu thip chimg cif 42 xem xét tinh hop
phip cia vide UBND thinh phé Ca Mau thu héi dit cda dng Nguyén Tan Luu
viio ngy 1 5/82003 nhamg & wvén béc yéu cau khoi kién cia dng Luu 1a chia
o cor wa.

Vi wviiy, Bin én hanh chinh phic thim sb 7572020/HC-PT ngiy
21/12/2020 cha TAND cip cac tai Thanh phé H Chi Minh di chip nhin khing
nghj phic thim cla Vién trudng Vign cip cao 3 vi khing cdo cia nguti khid
kién, tuyén hiry bin 4n so thim, chuyén ha so vé cho TAND tinh Ca Mau de xét
xir Jai theo thil tuc so thiim.

- Wy thir hai: Vi ba Luc Thi Phuong Chi khér kign véu cau hiy Quyet dinh
gidi quydt khidu nai lin dau s 4407/UBND-NC ngiy 20/6/1016 cla Cha tich
UBND thanh phé Tin An vé Quyét dinh gidi quyét khidu nai ln hai s6
2320/0B-UBND ngay 06/7/2017 cia Chi tich UBND tinh Long An.

Néi dung vu dn; Ngay 06/11/2002, UBND thj x3 Tin An (nay 13 thinh phi
Tan An), tinh Long An cip Gily chimg nhin quyén 5o hiru nhi vi quyén si
dyng dat (viét tit 1 GCN) cho b Lyc Thi Phuong Chi dai vai thira 243, tir ban
45 56 O dién tich 355,8m’ tai Khu phé 6, Phuomg 2, thinh pho Tan An. Nam
2006, Phing TAi nguyén va Méi trémg thi %3 Tin An chinh by GCN cia bi Chi
miam 364m” do chuyen sang dit gino thing, dién tich con lgi trong GCN 14
319,4m°, Trong qud trinh sir dung thita &4t néu trén thi ba Chi sir dyng ludn bi
i réng 1,05m (dién tich 20,2m") cap theo dwimg thodt nuée.

Nghy 22/3/2013, UBND thanh phé Tin An i van bén xin chi truomg
thanh 1y dfit chng trén dia ban, trong 46 cb thita 409, to ban dé s6 9 dién tich
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53 8m’ tai Phuimg 2, thanh pho Tan An dnhmglhn&lnmnay:ﬁkhnngmn
sir dyung va da durge UENDUnhLungﬂndnngychnhindnugtﬁdt g:m:l quyen
sit dyng dit. Ngay 24/8/2015, UBND thanh pho Tan An han hanh Quyét dinh sd
4220/0B-UBND phé duyét két qua ting ddu gis ddt céng dbi vdi thira 45t nay
cho Ong ‘Iguyn!n Cao Sn:m Trung. Ngay 20/01/2016, UBND thanh pho Tén An
ban hanh Qup:l! dinh 58 07/0B-UBND v vide giao quyeén si dung dién tich dit
néi trén cho Gog Trung,

Bi Chi cho ring. trong dién tich 53,8m’ mi UBND thanh phé Tan An bin
dau gid bao gom ca dign tich 20,2m* (phin bér dit ring 1,05m) mé gia dinh bi
dang qus'u:t b sir dyng vi dudmg thodt nude dii,'m tich 33,6m’ (rfng LTSm} iy
ngip Gng trong khu wye nén bd d3 khiéu nal dén UBND thinh phé Tén An.
Ngé}' EIJ.'E*.']li}lﬁ Chil tich U'E!]"-FD thinh phd Tin An & ban hinh Quyét dinh
glal guyet khicu nai lin diiu 56 44[?'?."[.-'5]"'1[1 NC wini u-.f'ﬁ dung bdc don khidu ngi
cia ba Chi (Quyet dinh giai quyét khigu nai 1an diu 56 4407),

Khing s}lﬁng WOV qu}.-'![ dinh eia Chi fich UBND thanh phd Tin An, ba
Chi tidp tuc khidu nai dén UBND tinh Long An, Ngay 06/7/2017, Cha tich
LUBND timh Long An ban hanh Qu}'-:t dinh gnzu quyét khiéu ng: ia.n hizi svn
23HOEB-UBND vai ngd dung g;l'[l‘ TEWVED Qu:.-':l dinh glm qu}tl lr.r:ucu gl Inn
ﬂu cha Chil tich UBND thanh phé Tin An [Quy:t dinh giai quyét Hucu nai dn
50 2520). Do 46, ba Chi khii kiéa yéu chu Téa dn tuyén hiy Oyt dinh gjsu
qu:..lé't khifu nai 180 diu s6 4407 va Quyét dinh gidi quyét khiéu ngi lin hai s6
2520,

Tai ban dn hinh chinh sor thim s6 69201 %HC-ST ngay 28112019 cla
TAND tinh Long An di tuvén v:hﬁ]:l |:|J:|$u:| yﬁu cau khei ]-:iin cua b Lyc Thi
Phuong Chi. Hay Qu:.n:t dinh gLaJ quyet khicu nai lin diu sd 4407 va Quyet
dinh 50 2520; Ty t.]ru'u.'r.t dinh s 4110.-‘{?B-UEN!J ngay 2482015 cia LB"'HJ
thanh phn:r Thn .ﬂm vé vidc phé duyét ké1 qua tring dau BId A Qu;n:t dinh sb
07/0B-UBND ngay 20¥01/2006 cia UBND thinh plm Tén An vé vigc giao
guyven sirdung cho fng Nguvén Cao Sen Trung.

Sau khi xét xir so thim thi Chi tich UBND thanh phé Tan An, Chi tich
UBND tinh Long An vi dng Nguyén Cao Son Trung khing cao; Vién tnedmg
VEKSND tinh Long An khiing nghj phie thim déi véi bin dn s thim.

Mét thiy, trong qué trinh sir dung dit 131 thita 243 ba Chi d& cd hanh v lan
chidm dt cng 14 thita 409 (thira 43t bin diu gid), trong khi ba Chi xac dinh 43
sir dyng on djnh phin dit ndy tir niim 1972 nhmg trong qué trinh gigi quyét vy
in, Toa dn cip so thim chia the thip chimg cir 1am 3 ranh giéi gita thia 243
mi bi Chi d3 duge oip GON v thir 404 1a dit cing do Nha nudc quin I}r dé
x&cdp:hvurli.&guimphﬁp]?mphinﬂatban gid, Tﬁaancapscrthm
chi cn cir vio qua trinh sb dyng 34 cda bd Chi il nam I?’.’Idﬁchip nhén yéu
ciu khéi kign cia ba Chi la chua di ¢o s vimg chie. Ngodi ra, tai Bidn bin xem
xét thim dinh tai chd ngdy 06022018 cia Taa 4n cdp so thim thé hidn wén
phin dit tranh chip cé hing rho linki B40 vh 03 cliy dira cia gia dinh ba Chi,
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nhimg Téa én cip so thim khong tién hinh dinh gid 4 xem & gidi quyét doi
viri chng trinh v chy trdng trén dat 13 chwa gidd quyét tofn dién, trift 8 vy dn.
Vi viy, Ban &n hinh chinh phic thim so 1262020/HC-PT ngiy
32/3/2021 ciia TAND ¢dp cao tgi Thanh pht Ho Chi Minh di chip nhin de nghj
ciia Vién cép cao 3, chip nhin khang nghj phic thim cua Vién trudng VESND
tinh Long An va khdng ¢do coa nguii khin kign, tuyén hiy ban dn se thim,
chuyén his s vé cho TAND tinh Long An dé xét xir lgi theo thi tyc so tham.

2.2.2. Vi pham trowg vide danh gid chimg et

- Vi thir nhit: Vy éng Trin Thanh Hai, b Tran Thi Bich Lién khai kign
yiu cin hily Cuyét dinh thu héi dit cia UBND wiin 9 v Quyét dinh giii quyét
khidu nai cia Chi tich UBND Quin 9, Thanh pho Ha Chi Minh.

Wi dung vy dn: Nam 1996, éng Trin Thanh Hii duoc dng Ri (cha dé cua
éng Hai) tng cho phin dit dién tich 201,6m” tai dp M§ Thinh, x3 Long Thanh
My, huyén Thi Durc (nay 13 duimg L& Van Viét, phuimg Tén Ph, thanh pho
Thit Exic), Thanh phé HA Chi Minh. Trong qua trink si dung ik, hd éng Hai ¢d
déng thué diy di cho Nhi nude, thye hign thi tye ké khal, ding ky va dugc
duge cip GCNQSDD, quyén s hit nha & vi thi shn khic gin lien vai dat sé
BR561644 ngiy | 1/3/2014cho cin nha va dién tich 127,2 m*/201,6 m® dat duge
ting cho.

Ngay 38/10/2014, UBND Quiin % ban hinh Quyét dinh s6 718/0D-UBND
vé vige thu hdi dign tich 72,7m’ dat ndm ngodi dién tich duge cip GCNQSDH
cia hi ong Hii dang sir dung de thue hign D én néng Eﬁp, md rimg dutmg Lé
Viin Vigt. Nghy 08462015, UBND Quin 9 bun binh Chuyét dinh b thsimg, hil
iryy 56 465/ QD-UBND theo dé bé dng Hii dupe b thutmg, hé trg 1éng 50 tién
i 11.477.000 4. Trong &6 chi boi thwimg 7,1 m® dt néng nghiép mit tién Lé
Van Viét, dbng hé nude va duimg thodt nwrde; khéng bdi thidmg 65,6m” vi can
nha xdy dyng trén dién tich nay.

Nghy 18/3/2016, UBND Quin 9 ban hinh Quyet dinh b thuimg, b tro ba
sung sé 104/QD-UBND viri ndi dung bii thudmg b sung cho hé dng Hii sb tién
$1.170.000 dong tien bhi thudmg dit &, b3 trg dit ndng nghidép (dit thiy i) mét
lién dutmg L& Viin Viét va difu chinh b trg dit nong nghiép trong dia gidi hanh
chinh phuémg thank hd try it ndng nghiép trong cling thira dit ¢d nha &.

Do ¢ khidu ngi cia dng Hai, Gng Hai khifu ngi, Chil tich UBND Quin 9
ban hinh Quyét dinh gidi quyet khiu nai lan dau so 47/QD-UBND ngiy
26/5/2016 ¢6 i dung khéng chip nhin yéu chu khidu nai cda dng Hai. Khing
déng ¥ voi quvét dinh cia UBND Quin 9, dng Hé khitu nai den Thanh tra
Thanh phé Hé Chi Minh, UBND Thinh phé Hé Chi Minh cé Cong vin sb
9922 VE-NCPC ngiy 2292016 co néi dung giao UBND Qudn 9 tricn khai thyc
hisn céc d& xudt cia Thanh tra Thinh phé. Ngay 24/01/2017, Chi tjich UBKD
Quén 9 ban hinh Quyét djnh sb 39/QB-UBND cb nji dung diéu chinh Quyet
dinh gidi quyét khigu nai lan dau so 47, g nguyén Quyét dinh béi thudmg, ha
tro 50 465/ QE-UBND ngay 086201 5 cda URND Quén 2.
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Do 3, ﬁngT‘rinThanh HannhaTmnTJ:q Bich Lién khm ].rcul:-nu
Tbaﬁhm}hhﬂ}rﬂwﬂdinhmmumg, hnu'qsﬁdﬁﬁvu%ﬂdqﬁnhbm
thrtmg, ho try bé sung s6 104; Quyét dinh gidi quyét khifu nai 1in diu s6 47 va
q:}n:t dinh 56 39 {¢d ndi dung didu chinh Quyét dinh gidi quyét khitu nai lin

din =6 4?} Em;u:: UBND Quin 9 gidi quyét bdi thuimg, hi trg todn b dién tich
72, 7m* At mé hé Gng Hai bj thu hai theo don gli dat & vh gidi q'l.!:.'ét béi thirdmg,
I trgy gid trj ciia cin nha theo ding quy dinh coa phip lujt.

Tai bn an hanh chinh so thim so 54272019/HC-5T nghy 24/52019 cia
Téa in nhin din Thinh phé Ho Chi Minh va khéng céo cua nguwod khal kagn d3
tuyén bac todn b véu chu khai kign cia dng Hal, ba Lién.

San khi xét xir so thim thi dng Hii, bi Lién khing céo, Vién ll'LT'frl'.'lg Vign

cdp cao 3 khing nghi phic thim 46 kﬂtbénanm:himmmhuﬁngclmpnhm
yéu cau khdi kién cia dng Hii vi bd Lién,

Xét thily, ngudn gdu: dién tich 72,7m’ chuu dirgre cap E-CNE_!SDD el qu-a
trinh sit dung dit dwge xéc dinh i thai dmmmg Ri E_d‘l::l!l de cia dng Hai) s
dyng tr nim 1980, sau 4o h? dng Hai sir dyng tiép ye dén thiri didm thu hbi
(10v2014) thubc tneimg hop on d|,|:|]:|.. khémg tranh chap, J-.Lhﬁ-ng bi co quan Nha
nirte ¢b thim quyén xi phat vi pha.m hinh chinh vé hinh vi lén, chiém hignh
lang bdo vé an todn céng trinh c:,ung ching sau khi Nhi medc i céng bé, cim
mﬁch&nh]mgbmvéhﬂﬁc l4n, chiém lang duimg, 16 duémg, via bé sau khi Nhi
uum:dicﬁnghuch gidi xiy dimg nén khing thude mrmghupkhnu.gd!mc ciip
GCNQSDE qu:.ﬂ:n st ity nhi & va 1i sin khéc gin lién vai dit theo quy dinh
tai khoan 1 I}qu 22 Nghi dinh 432014NB-CP. Mac khac, theo Bién ban kitm
ké hién trang dit daL nghy 05/4/2013 cia Ban Béi thuimg giai phing mit bing
Quéin 9 thi trén dat b thu I:Eii-:drc:an nhé twimg gach, méi tin, nén gach, sin si
ming. Do dé dién tich ddt 72,2 m” cia hi gia dinh dng Hai dhngmdungdu
ditu kién duoc cong nhin quyn sir dung dﬁ & theo Chay dinh tai Bigu 13Nghi
dinh 472014 ND-CP:

“]. Khi Nhé e thu hdi 24t ma ngwdd s dung :fa.r khing cd gidy o vé
qn}'snmdw:g:?ﬁrqa}iﬁrﬁ:mﬂré:ﬂman I, 2 va 3 Didu JEGmLumﬂmdm
wi Bigu 18 ctia Nghi dinh 56 43/2014ND-CFP md i didu kign cap Gm;P chimg
nhdn quyen si dyng dar, guyéﬂ 6 hivu mha & va tai sdn khde gan lidn voi ddr
quy .:fm}: tai Diéu 101 v& Bridu 102 cia Ludr Hdr dai, MGBJBH.EE-' e R e
v 28 cida Nehj dinh 56 43/2014/ND-CP thi dwpe béi thwemg vé dar,

2. Trwdmg hop ngwdi oo Adt thu héi dwe boi thudmg bang tién thi 54 tién
bm thuecmg phai trie Khodn néﬂ righfa vu tai chinh theo auy dinh cha phdp Tudt
vé thu tiée su dung dar; thu tidn thud dat. thué mat mede

Diém a, khoan 1 Bigu 20 Nghj dinh 43/2014/ND-CP qmrdp:lh F-"m:cqp
Gfpychuﬂgnhqﬁi quyén sir ding dat, quen s il whd & va 13l sdn khdc gan
Tidn virt ddr fedng nhdn quyén sir dung dat) cho hi gia dink, cd nhdn dang s
dung b1 an dinh tir trugre ngdy 01 thang 7 ndm 2004 ma Hrmg-:é it frang
ede logi gidy 1 quy dinh tgi Didu 100 ctia Lugt Ddr dai, Didu 18 ciia Nghi dink
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néy vé khdng thuge triedmg hop quy dinh tai Khoan 1 Pidy 101 ctio Lugdt Hdr
dai. Pidu 23 cua Nghi divk niy dwge thee hign theo quy dink nhu sai:

1. H gia dink, cd nhdn si durg &6t 0o nha o, edng teinh xdy dmg khdc
tir trocdc ngdy 15 theng 10 nim 1993, nay dwpe Uy ban phin dén edp xd neri o0
ddt xdc nhdn khing cd franh chip si dung ddt, vige nie dung St tai thoi didmr
ndp bl ser 38 nghi edp Gidy chimg nhgn quyén sit dung dét. quydn 5 hitu mha &
v i sdrt Khde gén lidn wit &t 1o phis herp vl guy hogeh sir dung dar, guy
hogch chi tiét xdy dumg 80 thi hode guy hogch xdy dimg digm dan cwr ndng than
hode quy hogch xdy dung ndng thin moi 33 dupe o quan whd mnie o tham
quen phd duyér (sau ddy pol chung la guy hogeh) hode khdng phic hepr vai quy
hoach niieg & s dyng 46t tir trwde thoi diém phé dupét quy hogeh hode sit
dyng ddr tai noi chua o guy hogeh thi dupe edng whgn guvén s dung dar nhe
LT e

a) i véi thira dd1 cb nha & mi dign tich thira ddt nho how hode hing
han miire cdng nhin dat & quy dirh sgai Khotn 4 Pidu 103 ciig Ludt Dot dal (zau
didw goi i& han mure odng nhdn &t &) thi tean b dign tich thiea dat dge cing
nhgn da d4r &

Trumg hp thing ddt oo nhé & mad dign tich thira dat ldn hem han mic
cdwg mhn Jdar o thi dign tich dat & dhege cdng nhdn bimg hgn mike cing nhin
ddt a: tridmg hop dién tich dit xdy dung nha & va cdc cdng trink phc va doi
séing lém hom han mic cong nhdn ddt & thi cong rhdn dign tich dé1 & thee didn
tich thue t& 43 xdy dymg nha & va cdc cbng trink phic v deri séng 48",

Viée UBND Quin 9 thu héi 8t cia hé dng Hai nhumg chi bdi thubme, hi
ror didn tich 7,1m’ diit bj thu hdi 14 dit ndng nghidp vi khdng béi thutmg gid tr
A4t va tai san trén &t 0i véi dién tich ddt com el 13 khing ding quy dinh cika
phip ludt d8 vién din & trén,

Vi viy, Bin 4n hinh chinh phic thim sb 7402020HC-PT ngay
14/12/2020 ciia TAND cép cao tai Thanh phé HE Chi Minh &3 chap nhiin khing
aghj phitc thim cia Vién treimg Vién cip cao 3, tuyén sira hin dn so thim, chap
nhin toan b yéu ciu khid kign coa ong Hai, ba Lién.

- Vg thir hai: Vy dng Cao Hing Phute khii kign véu chu hiy mdt phin
Quyét dinh s& 1099/0D-UBND ngay 28/5/2019 cia Chd tich UBND huyén
Binh Tan déi vei phin hé trg t4i dinh e phin tin; Quyét dinh giai quyét khidw
nai l&n din s5 4881/ QD-UBND ngay 22/1272014 cia Chi fich UBND huyén
Rinh Tén vi Quyét dinh gidi quyét khiéu nai lin hai s 1507/0D-UBND ngiy
20/%/201 5 cia Chi tich UBND tinh Vinh Long.

Nisi dung vu dn: Omg Cao Hing Phude dang sit dyng ¢in nhi tén phin dat
thude thim 91 6 dign tich 124,2m’ theo GCNQSDD si BDT26989 ngay
01/4/72011 (trong dé di?mﬂ car 13 117m’ va dét tréng cly 1u nim 12 7,2m%) w
ip Thanh Qudi, xi Thinh Péng, huvén Binh Thn, tinh Vinh Long Npdy
23/6/2014, UBND huyén Binh Tan ban hanh Quyét dinh sé 2314/0D-UBND
thu héi dién tich dit néu irén cia dng Phudc de xiy dyng D &n cing trinh giac
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ihéng tir Qudc 1§ 54 4én Trung tm Vin hoa huyén Binh Tin. Theo Quyét dinh
béi thuimg, b tre 54 2461/QD-UBND nghy 27/6/2014 cis UBND huyén Bink
Tin, dng Phude dwge bbi thuémg dét th cur vai gid 1.200.000 déng/m’ va dat
tréng ciy liu nim duge bbi thudng véi gis 70.000 déng'm’. Ong Phude cho
ring, gi tri bai thutmg thip hom gid thi tnuémg nén éng yéu ciu duge b tri cho
fing nén nha vei vi trl vk dién tich twong duong véi nen nhi bi thu hdi nhumg
khéng duwgc chip thujn. Do ¢6 khidu ngi cia Ong Phudc, Chit tich UBND huyén
Binh Tin ban hanh Quyét djnh gidi quyét khidu nai 1in diu sb6 4881/QD-UBND
ngiy 22/12/2014 va Chis tich UBND tink Vinh Long ban hanh Quyét dinh giai
quyét khifu nai lin hai 56 1507/QD-UBND ngay 20/8/2015 ¢6 ni dung bic yéu
cdu khitu ngi cia dng Phrde.

Nty 28/5/2019, Chil tjch UBNI huyén Binh Tin ban hanh Quyét dinh boi
thudmg, b tro bé sung s6 1099QE-UBND vé b trg tii dinh cu phin tin véi sd
lidn 50,000,000 ding, hé try di chuyén chl & va thué nha sb tién 6.000.000 déng
cho dmg Phande.

Khéng déng ¢ véi ce quyét dinh ndi trén, Sng Phudc khii kidgn véu ciu
Téa an tuyén hity Quyét dinh gidi quyét khiéu ngi lin dau s 4881, Quyét dinh
gii quyét khidu nad lin hai sb 1507, hiy mit phin Quyét dinh béi thuwomg, ho
trg bo sung si 1099 ddi véi phan b try tii dinh cu phin tin vi véu ciu bd tri 01
nén tai dinh cw & vi iri 1 c6 dién tich tuong dwong dién tich dét & bj thu hoi.
Trurémg hop khong bd tri nén nha cho Gng Phurdc thi éng yéu ciu bdi thuomg gid
rj it & theo gid thi tnrémg 14 10,000,000 dong/m”,

Tpi bén n hinh chinh so thim sb 06201%HC-5T ngay 12/7/2019 cia Téa
an nhéin din tinh Vinh Long d8 tuyén béc todn bd véu ciu khéi kién cla dng Cao
Hong Phude.

Sau khi xét xif so thim thi dng Phwéc khing cdo, Vién tnuimg Vién cap cao
3 khing nghj hdy phiic thim theo kudng iy bin dn so thim dé xé xit lgi

Xét thiy, Toa dn edp so thim nhdn dinh Dy dn xiy dymg cong trinh giao
théing tir Quoc 16 54 dén Trung tim Via héa huyén Binh Tin khong ¢o phuong
4n b 17 14 djnh cu t2i chd 14 khing phi hop véi thi lidu, chimg cir o trong hé
so vl tgi myc & Didu 1 Quydt dinh 56 1255/0D-UBND ngiy 26/7/2013 cua
UBND tinh Vinh Long vA Mue 2 Thing béo s6 64TB-UBND ngay 12/8/2013
ciia UBND huyén Binh Tiin déu thé hién Dy én nay o ké hoach tdi dinh cur tai
ché cho ngui co dit b thu ki

M3t khie, theo khodn 1 Bigu 18 Théng tr 6 142009 TT-BTNMT ngiy
01/10/2009 cia Bé Tai nguyén v Méi trudmg (c6 higu lye tai thir diem ban
hanh Quyét dinh béi thuémg, b wo s 2461/QD-UBND ngay 27/6/2014) va
khoan 1 Difu 38 Quyét dinh s& 2002009/QD-UBND ngay 05112009 cia
UBND tinh Vinh Long quy dinh: “Hg gia dinh, od nhdn khi bj Nha nbe thu hai
ddt o thi dgre bé tvi 1i dinh car trong ede trudmg hop sau: HE gia dink, od nhdn
phai di chuyén ché & do bi thu hdi hét dit & ma khdng ed chd & ndo khdc rong
o ban 23, phuremg, thi trdn nei 26 ddt bj thu hei (ri treimg hop b gia dink,
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cd nhin khdng cd nhu cdu tdi sk ). Ngodi ra, tai difm a khoan | Diu 6
Mghi dinh s6 47/2014/NB-CP ngly 1552014 cia Chinh phil (ed iéu lye ti
thivi diém ban himh quyét dinh giai quyét khiéu ngi lin lin diu va 1in hai) quy
dinh vé béi thuimg, hd try va tai dinh cu khi Nhi mudc thu hoi 8t cling quy
dinh: “Tridmg hop thu hdi hét dat & hode phdn dien fiedh oo fai sou ki kot
khdng i didu kign dé & theo quy dink cia Ly ban nhdn din cdp tink ma ki gla
dinh, ¢d nhin khing con ddt &, ché ¢ nde khde trong dia ban x4, phuwdng, thi
trdn ni o ddt bi thu hdi, thi dueoe boi thucmg hdng ddr o, nhd o taéi ik cu”,

Theo cée quy dinh trén, khéng quy dinh ngudi c6 dit & bi thu hii phii co
oo i khiu thudmg i, dng ki tam tr tai nei ob nha, 4t bj thu hoi thi mdi ba
tri thi dinh cur vit theo Bién bin xét duydt ngdy 09/01/2014 cia UBND xd Thanh
Déng vi Bién ban théng qua phuong én boi thuémg, hé trg vi i dinh cur ngay
21/4/2014 ciia Hai ding boi thwimg, il trg va tai dinh o huyén Binh Tin thi
wagdnay:a bé trf t4i dinh eur tai ché vi 48 wién khai cho nhimg hi ob dht & b
thu hii.

Mt khiic, tai céc bin ban trén di xdc dinh hi dng Phude cing cae hi Cao
Nguyén Khinh Linh, Ngovén Thi Khidu... vA b ba Nguyén Thi Anh Nguyét
khang di didu kién bo tri tai dinh cur tdi dinh cuw tai ché nhung sau d6 hi bi
Nguyét duge b tri 01 nén 1 dinh cu dign tich 90m’ theo Quyét dinh s
4227/QD-UBND ngiy 02/10/2015 cia UBND huyén Binh Tan. Vige lim niy &3
tpo %7 khiing cbng bing, minh bach trong b trf 18 dinh cu, gy birc xac cho
nhimg b cd &t & bi thu hii.

Vi vily, Bén an hanh chinh phic thim sb 1592021/HC-PT ngay 31/3/2021
ciia TAND ciip cao tai Thanh phé Hb Chi Minh @3 chip nhin mét phin khing
nghi phie thim cla Vign truémg Vién cip cao 3 vi khing céo cia nguin khei
kién, tuyén sia bén dn so tham hiy Quyét dinh s6 4881/QB-UBND nghy
22/12/2014 ciia Chi tich UBND huyén Binh Tin, Quvét djnh so 1507/QD-
UBND ngiy 20/8/2015 cia Chi tich UBND tinh Vinh Long vi Quyét dinh si
1099/QD-URND ngiy 28/52019 ciia Chi tich UBND huyén Binh Tan.

2 2.3, Fi pham trong viée dp dung phdp (gt

Dién hinh 1a vy Céng tv C& phin Scavi (Cang ty Scavi) khai kién véu cu
Wiy Cruvét dinh xik phat vi pham hinh chinh s5 85/QB-CT nghy 19022016 cia
Cuc trudmg Cyc thué tinh Pédng Nai. Budc Cye thue tinh Mai hodn tri &b
tién 47.148.613.800 ding & np va boi thuimg s0 tién L trén sb tién A3 ndp
phat 1 14.498,198.743 ddng.

Mo dung vy dn: Thuc hién Quyét dinh thanh tra sb 499/Q0D-CT ngay
03/9/2014 eiia Cye tnrémg Cuc thué tinh Dong Nai dii véi Cang ty Scavi. Sau
khi két thic thanh tra, gilta Boan thanh tra vi Céing fy Seavi chua thong nhat ve
56 ligu nén Cyc thué tinh Déng Nai ban hinh Van bin s 8936/CT.TTr2 ngiy
24/10v2015 8é nghi ngui dai dign theo phép luit cla Cing ty va K& todn tnnomg
|&n 1am viée va k¥ bién ban thanh tra, Tai budi 1am viée vii Cong ty Scavi vio
ngay 31/10v2014, Doan thanh tra di thre hign viéc cong bé cong kKhai dir thio
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Bitn ban thanh tra véi dgi dign cds Cing ty Scavi nhimg dai dién cia Cong ty
khiing k¢ vao bién ban. Do 46, nghy 06112014 Doan thanh tra 18p bién bin vi
pham hanh chinh vi ban hanh Quyet djnh xir phat vi pham hanh chinh d6i véi
Céng ty Scavi vé hinh vi khong ky biéa bin thanh tra.

Nighy 21/11/2014, Céng ty Seavi ky bién bin thanh tra dbng théi c6 ¥ kién
giai trinh. Sau khi xem xét § kién gidi winh cia Cong ty, Doan thanh tra di lip
Phy luc Bién ban thanh tra ngay 11/122014 va cic bién ban dieu chinh. Ngay
19/2/1016, Poan thanh tra ban hanh Két luin thanh tra 86 1138/KLTT-CT, cin
cir vio két ludn thanh tra nay thi Cye tnimg Cyc thué tinh Bing Nai ban hinh
Quyét dinh x phat vi pham hanh chinh 56 85/QB-CT ngay 19022016 Adi vl
Céong ty Scavi, tng sb tién truy thu vi =it phat 14 47.148.613.800 déng

Tai bén &n hinh chinh se thim s6 202019 HC-ST ngly 26/9/2019 cia Tha
an nihin din tinh Dong Nai 41 tuyén bac todn b yéu ciu khéi kign cia Cong ty
Beavi,

Sau khi xét xi so tham thi Cong 1y Scavi khing cho theo hinimg sita Ban 4n
so thim, chip nhin yéu cau khii kign cia Chng ty Scavi

Xét thiy, Quyét dinh xit phat vi phym hinh chinh s& 85/.0D-CT nghy
19/02/72016 cia Cye trwdmg Cyc thué tinh Dong Nai khdng vién din cic cin cir
phip lut lim co s& xac dinh hinh vi vi pham cua Céng ty Scavi ciing nhur hinh
thirc va mirc xit phat vi pham. Trong khi 86, cac bién ban thanh tra la vién din
Nghi dinh s& 982007/ NB-CP nghy 07/6/2017 cia Chinh phi quy dinh ve xir
phat pham lut vé thué va cudmg ché thi hinh quyét dinh hanh chinh theé nhung
Nghi dinh ny 4 hét hidu lyc k& tir nghy 15/12/2013 vi duge thay the béi Nghi
dinh s 129/201 3/NB-CP ngay 06/10:2013 clia Chinh phi.

Mit khic, tai khoan 3 Didu 54 Nghi dinh so 1292013NB-CP ngay
16/10/2013 cha Chinh phit quy dinh “Ap dung cde qu dink vé xir phar, hoan,
midn, gidm tién phat vd edc quy dink bhde vé xir phat vi pham hank chink vé
thué co lgi ddi voi traomg hap vi pham hink chink vé thué xdy ra tricde ngdy
Nghi dinh nay 6 higu lwe thi hivh ma sau &5 mdi b pht hign hoge dang xem
xét e Iy

Do dib, Cuc thué tinh Bdng Nai xac dinh hanh vi vi pham cia Cong ty Scavi
& hanh vi khai sai thué phai ngp, nhumg lai xi phat cong ty ndy vé hanh vi chim
nop thué. Trong khi d6, Nghi dinh 58 129/2013/ND-CP ngdy 16/10:2013 cika
Chinh phit khéng quy dinh xir phat d0i vii hanh vi chim ndp thué.

Ngodi ra, Cyc thué tinh Dng MNai chia ob dil cin cit xéc dinh vige Cﬁngg
Seavi vay vin Ngin hang 1d ¢ diu or vao Coog ty con, khing xac dinh duwgc
vim vay du tr vao Cong ty con 12 bao nhiéu nén mic nhién két lugn Cong ty d3
sit dung véin vay dé dhu tr vio Cong ty con. Trong khi do, theo quy dinh tai
Dibu 59 Ludt Xir 1y vi pham hinh chinh nim 2012 quy dinh vé trich ahifm
chimg minh & cia nguwiri 6 thim quyén xir phat nhr sau:

G LUTSURDY
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oy ﬁhimxérmqu}ﬁfrqfnhmpharﬁphﬂm hanh chink, tromg triecmg hap
cdn thids ngwdi cd tham quwén s phat od trdch nhiém xdc minh cde tinh ridt sau
didyv:
a) Co hay khéng co vi pham hank chink;
b} Cd nhdn, 04 chibe thiee hign hanh vi vi pham hinh chinh, 16, nhdn thin
cuia cd nkdn vi pham hdanh chinkh;
¢ Tirth tidr rdmg ndng, gidm nhe; .. ".

Vi viy, Bin &n hinh chinh phic thim s6 7172020HC-PT nghy
07/12/2020 cia TAND edp cao tai Thanh phd Hé Chi Minh di chip nhin &
nghj ctia Vién clip cao 3, tuyén sira Bin in so thim. Hiy Quyét dinh s 85/0B-
CT ngy 190272016 ciia Cyc trudmg Cyc thué tinh Dng Mai vé vide xir |y vi
pham vé thué ddi vai Cong ty Scavi.

Trén diy 14 tinh hinh ban dn, quyét dinh so tham bi Taa én cap phie thim
tuyén hily, sira an trong 06 théng ddu nam 2021, Vién cip cao 3 thong bio t!in
cic VEKSND tinh, thinh phé rong khy vie biét 8é rit kinh nghi¢m chung, nhim
ning cao chat lugng cong tac kim sit viéc gidi quvét cic vu 4n hanh chinh
trong thin gian téi./. &

Nk 1S

- VESNITT: fve Npmdn Day Giing - PVT (thay bic);
« VESHNDTC: ¥ 140, ¥y 14

- VKSND 21 tinh, think pbd phin Nars;

« WICF: VT, PVT/HE

- Laru W3, WVP-NT3

= Hidp thur WC3.
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