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phap luat Viét Nam

BAN VE QUYEN - Trong xa hoi hién dai 4.0, cac thong tin ¢4 nhan déu!
001 voI 00 LIEUL / dugc ma hoa va luu trir thanh dir liéu trén hé thong
CA NHAN THEO mang may tinh. Véi sy phat trién kinh té & cac nudc,
PHAP LUAT [ '\
VIET NAMA di¥ liéu ca nhan khong nhlrng glup nha nudc trong viéc
‘ quan 1y cong dan, han ché gidy to, thu tuc ma con tré
thanh “mon hang” dit gia mang lai co hoi kinh doanh
cho rat nhiéu doanh nghi€p. Van dé nay mang tinh
toan cau boi hé thong mang may tinh thi rong khap va
co tinh lién két. D€ dang nhan thay, khi tim hi€éu mot
03.BAN VE QUYEN DOI VOI DU LIEU CA NHAN , \ ~ N , . A X
meopnirLuitvieriav owoncnone i moOn hang trén google, thi ngay sau doé lién tuc xuat
CHI HANH NGHE XAY DUNG Bl PHAT NHU Cn , A N , ) , . .
SR e T, i hién cdc phén quang cdo cua céc trang thuong mai
Kot xiAnan 11 sosiunto osva | di€n tr vé san pham lién quan dén mon hang minh
FIDIC 2017 N N 14 - A . . . A 5 N ,
"=l vura tim ki€m; hodc sau mot giao dich dién tr nao do
trén mang internet co str dung thong tin ca nhan, nguoi
thuc hién giao dich thuong xuyén nhan dugc cac

cudc goi chio hang vé cac san pham lién quan.

Theo bao cdo Digital 2020 toan cau cua We are social, Viét Nam c6 96,9 triéu dan, sd
lugng nguoi dung internet 12 68,17 tridu ngudi (chiém ty 1 70% dan s0); s6 luong nguoi dung
mang xa hoi 14 65 triéu nguoi (chiém ty 1€ 67% dan so) sO ngu’(n dung internet tai Vi¢t Nam
tang 6,2 triéu (+ 10,0%) tir nam 2019 dén 2020 Vi toc do tiép can internet thudc top cao trén
thé gi6i thi Viét Nam trong qua trinh xay dung va hoan thién hé théng phap luat dé quan 1y va
bao vé quyén ddi v6i dir liéu ca nhan da hoi nhap véi thé gidi nhu thé nao?

1 O « Muwon chitng chi hanh nghé xay dung bi xir phat nhw thé nao?

1 1 Ngudi nwée ngoai thanh 1ap quy tir thién tai Viét Nam nhu thé nao?

“T6i c6 nguoi ban la nguoi nude ngoai, mong mudn xay dung va diéu hanh nidt to chirc
tur thién (ph1 loi nhuan) tai Viét Nam. Anh ay muon toi ho tro vé dleu kién cing : nhu chuan bj
hé so, gidy to dé thanh 1ap, tuy nhién toi lai khong hiéu rd 1dm vé vin déaidly. Rat mong duoc
cac luat su giai dap.

1 2 . Nguoi thué nha phai tra tién cho ai khi chiisiha mat?

1 4 » So sanh FIDIC 1999 va FIDIC 2017




Hoang Thuy Quynh—Coéng ty ludt FDVN

Trong xa hd1 hién dai 4.0, cac thong tin
c4 nhan déu dugc ma hoa va luu trit thanh
dir liéu trén hé thong mang may tinh. Véi
su phat trién kinh té & cac nudc, dir lidu ca
nhan khong nhirng giup nha nudc trong viéc
quan 1y cong dan, han ché gidy to, thu tuc
ma con trd thanh “moén hang” dit gia mang
lai co hoi kinh doanh cho rat nhiéu doanh
nghiép. Van dé nay mang tinh toan ciu boi
hé théng mang may tinh thi rong khap va
c6 tinh lién két. D& dang nhan thay, khi tim
hiéu mot moén hang trén google, thi ngay sau
d6 lién tuc xuét hién cac phan quang céo cla
cac trang thuong mai dién tir vé san pham
lién quan dén moén hang minh vira tim kiém;
hodc sau mdt giao dich dién tir nao do trén
mang internet c6 st dung thong tin ca nhan,
nguoi thuc hién giao dich thuong xuyén
nhan dugc cac cudc goi chao hang vé céc
san pham lién quan.

Theo bao cao Digital 2020 toan ciu cta
We are social, Viét Nam co6 96,9 tri€u dan,
s6 luong nguoi dung internet 1a 68,17 triéu
ngudi (chiém ty 1& 70% dan sb); sb luong
nguoi dung mang xa hdi 1a 65 tri€u nguoi
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(chiém ty 18 67% dan s6); s6 nguoi dung in-
ternet tai Viét Nam tang 6,2 triéu (+ 10,0%)
tir nam 2019 dén 2020%. Véi toe do tiép can
internet thudc top cao trén thé giGi thi Viét
Nam trong qua trinh xay dung va hoan thién
hé théng phap luat dé quan 1y va bao vé
quyén ddi voi dir liéu ca nhan da hoi nhap
v6i thé gidi nhu thé nao?

1. Hién phap Viét Nam tirng buéc cong
nhéin quyén d6i véi dir liéu ca nhan

Tai Viét Nam, Hién phap dau tién nam
1946 da c6 quy dinh co ban bao vé quyén
d6i voi thong tin ca nhén, tuy nhién tai thoi
diém nay cac hinh thac luu trir dit lidu ca
nhan con don gian, chua cé su xuét hién
cua cong ngh¢ khai thac dir 1iéu nén chi quy
dinh “Nha ¢ va thu tin ctia cong dan Vit
Nam khong dugc ai xdm pham mot cach trai
phap luat”?. Ba Hién phap sau d6 cua cac
nam 1959, 1980, 1992 tiép tuc ké thira va bd
sung thém cac hinh thiic trao d6i thong tin
m&i nhu dién thoai, dién tin. Dén Hién phap

1 Sé liéu 13y tw https://wearesocial.com/
digital-2020, truy cap ngay 05/01/2021;

2 Diéu 11 Hién phap nwéc CHXHCNVN
nam 1946;
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niam 2013 thi van dé thong tin ca nhan méi
dugc nhin nhén trén nhiéu phuong dién,
duoc quy dinh nhu sau:

“1. Moi ngudi c6 quyén bat khd xam
pham vé doi song riéng tu, bi mat c4 nhan
va bi mat gia dinh; c6 quyén bao vé danh
du, uy tin ctia minh.

Thong tin vé doi séng riéng tu, bi mat ca
nhan, bi mat gia dinh dugc phap luat bao
dam an toan.

2. Moi nguoi c6 quyén bi mat thu tin,
dién thoai, dién tin va cac hinh thirc trao d6i
thong tin riéng tu khac.

Khong ai dugc boc md, kiém soat, thu
gilr trai luat thu tin, dién thoai, di¢n tin va
cac hinh thirc trao doi thong tin riéng tu cua
nguoi khac.”

Nhu vay, khong chi riéng thu tin, dién
thoai, di¢n tin ma ngay ca cac thong tin vé
doi song riéng tu, bi mat ca nhan, bi mat
gia dinh dugc thé hién dudi cac hinh thirc
trao doi khac trong hé thong mang may tinh,
mang internet van s& dugc phap luat bao vé.
Tuy nhién khai niém “hinh thtc trao doi
thong tin khac” van con 1a mot khai niém
mu mo, chua dugc dinh r6 tai mdt van ban
dudi Hién phap nao dé cac co quan c6 tham
quyén co co sé ap dung va thuc thi bao vé
quyén d6i v6i dit lidu ca nhan hay cac hinh
thirc trao doi khac. Du biét rang day 1a quy
dinh m& nhdam muc dich diéu chinh cho cac
truong hop cé thé xay ra trong twong lai khi
xa hoi ngay cang phat trién, nhung diéu nay
cling dat ra cho cac co quan ban hanh phap
luat trach nhiém phai tiép can kip thoi véi
thuc té dé co nhitng quy dinh chi tiét, huéng
dan hop 1y cho cic quan hé x3 hoi.

Khi mang internet phat trién manh,
van ban c6 gia tri phap 1y cao nhat mic du
chua di vao cu thé, chi tiét vé van dé dit liéu
ca nhan nhung di c¢6 sy diéu chinh phu hop

3 Diéu 21 Hién phap nwéc CHXHCNVN
2013;
4
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dé theo kip thoi dai va téc do tiép can thong
tin cta thé giéi. Tuy nhién ciing can phai
quy dinh 1& hon hoic c6 vin ban huéng dan
dé phap luat khong bi bo ngd.

2. Xac dinh mo hinh phap luét bao vé
quyén d6i véi dir li¢u ca nhan 1a van dé
can dit ra cho phap luit Viét Nam

Hién nay thé gidi c6 ba mo hinh phap
luat quy dinh vé viéc bao vé dir lidu thong
tin ca nhan?, gom:

(i) Tha nhat, mé hinh Chau Au — mé
hinh tiép can that chit. Chi thuyét ciia mo
hinh nay la dat ca nhan & vi tri trung tam va
dé cao, uu tién bao vé quyén riéng tu ddi véi
thong tin c4 nhan. Vi vay, co ché phap 1y
dugc xay dung theo hudng that chit quan 1y
cac hoat dong tiép can, thu thap, xu 1y va sur
dung thong tin ca nhan. Cac qubc gia theo
mé hinh nay (cha yéu 1a cac nudc thudc
Lién minh Chau Au) thudng ban hanh dao
luat riéng vé bao vé théng tin c4 nhan (hay
dir liéu thong tin) dé quy dinh tap trung,
toan dién, cu thé va chi tiét cdc van dé c6
lién quan; dong thoi, md rong toi da pham
vi théng tin ca nhan duoc phap luat diéu
chinh - 13 tat ca nhiing thong tin lién quan,
thudc vé mot c4 nhan ma tir d6 c6 the xac
dinh duoc danh tinh cta ca nhan do.

4 TS. Lé Minh Hoéng, TS. B4 Tién Diing,
Phap luéat quoc té vé bao vé théng tin ca nhéan,
Tap chi an toan théng tin ban in s6 3/2019;
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(i) Thtr hai, m6 hinh My - mé hinh tiép
can tbi gian. Cling tiép can bao vé thong tin
ca nhan 1a mot khia canh cua quyén riéng
tu nhung & mtrc d§ hai hoa hon giira bao vé
quyén, loi ich ctia c4 nhan 1a chu thé thong
tin c4 nhan va cua cac chu thé khac. Vi vay,
co ché phap 1y dugc xay dung theo hudng
quan 1y t6i gian - chi tap trung bao vé thong
tin c4 nhan nhay cam va “ma, 16ng” hon doi
véi thong tin ca nhan thong thuong. Phap
luat vé bao v¢ thong tin ¢4 nhan & cac quoc
gia theo mo hinh nay (dién hinh 1a M)
thuong khong tap trung ma phén tan trong
cac van ban phap luat; dong thoi, thuat ngir
phap 1y duoc sir dung pho bién 1a Thong tin
nhan dang cd nhan v6i ndi ham hep hon so
v6i khéi niém dit liéu c4 nhan ¢ Chéau Au.

(iii) Thir ba, mo hinh hdn hop. La su két
hop 2 mé hinh trén dugc ap dung & mot s6
nuée Chau A nhu Nhat Ban, Han Quoc.....
Céc quéc gia theo mo hinh nay thudng ban
hanh mot dao luat riéng vé quyén riéng tu
hodc vé bao vé thong tin ca nhan dé quy
dinh tap trung, toan dién cac van dé co lién
quan; dong thoi, pham vi thong tin c4 nhan
duogc phap luat diéu chinh vé co ché, muc
dd quan ly cting hop ly, hai hoa hon trén co
s& két hop 2 mo hinh Chau Au, My.

Trong hé thong phap luat Vit Nam hién
nay van chu:a co mot van ban cy thé ndo quy
dinh riéng vé quyén d6i véi dir liéu thong tin
ca nhan. Viéc ap dung s€ can ctr vao cac quy
dinh bao v¢ thong tin c4 nhan va quy dinh
vé an ninh mang.

Dau do trong mot sO van ban phép luat
cling dé cap dén viéc bao vé quyén riéng tu
cua ca nhan, gia dinh nhu B luat dan su, B
luat t6 tung dan sy, BO luat hinh sy, Bo luat
tb tung hinh sy, Luét buu chinh, Luat Vién
thong, Luat xuat ban, Luat phong chéng
HIV. Va céc quy dinh vé an toan thong tin
mang c6 cac van ban nhu Ludt giao dich di¢n
tu, Luat Cong ngh¢ thong tin, Luat An toan
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thong tin mang, Ludt An ninh mang, Nghi
dinh 64/2017/ND-CP ung dung cong nghé
thong tin trong co quan nha nudc,... Theo
d6, dé tim can c phap luat vé quyén dbi véi
dir liéu ca nhan can phai xem xét tong thé,
16ng ghép va két nbi cac quy dinh co lién
quan véi nhau. Tir d6 cho thdy, phap luat
Viét Nam vé van dé bao vé quyén doi véi
d@r liéu ca nhan khong thuéc moé hinh hi¢n
dai nao trén thé gidi, viéc quy dinh con rai
rac, chua tap trung va toan dién doi khi anh
hudng béi thoi gian ban hanh nén cac quy
dinh c6 su tring lap, chong chéo, tham chi
c6 thé dan dén mau thudn, giy anh hudéng
trong qua trinh &p dung phép luat.

Dién hinh 13 quy dinh vé khai niém dir
liéu ca nhan. Theo tinh than cua Luat giao
dich dién tir 2005 Dit liéu dugc hiéu 14 thong
tin duoc thé hién dudi dang ky hiéu, chir sb,
hinh anh, am thanh hodc dang tuong tu°.
Nhu vay dit liéu ca nhan duoc hiéu 1a céc
thong tin ctia ngudi nao d6 dugc thé hién
bdi céc hinh thire trén.

Nghi dinh  64/2007/ND-CP  ngay
10/04/2007 vé tng dung cong nghé thong
tin trong hoat dong cuia co quan chinh phu
c¢6 dinh nghia chi tiét vé thong tin ca nhan
nhu sau: “Thong tin ¢4 nhan 1a thong tin du
dé xac dinh chinh xac danh tinh mét ca nhan,
bao gom it nhat ndi dung trong nhiing thong
tin sau ddy: ho tén, ngay sinh, nghé nghiép,
chirc danh, dia chi lién hé¢, dia chi thu dién
tir, s6 dién thoai, s chirng minh nhan dan,
s6 ho chiéu. Nhitng thong tin thudc bi mat
ca nhan gém c6 hd so y té, hd so nop thué,
s6 thé bao hiém xi hoi, sb thé tin dung va
nhling bi mat ca nhan khac”. Tuy nhién
trong van ban ban hanh sau do6 c¢6 su tham

5 Khoan 5 Diéu 4 Luat Giao dich dién tir
2005;
6 Khoén 5 Diéu 3 Nghj dinh 64/2007/ND-

CP ngay 10/04/2007 vé (rng dung cdng nghé
thong tin trong hoat déng clia co quan chinh
phu;
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khao véi phap luat thé gidi, theo khoan 15
Diéu 3 Luat An toan thong tin mang 2015 thi
“Thong tin c4 nhan 1a thong tin gan véi viéc
xéac dinh danh tinh ctia mot ngudi cu thé™.
Hai quy dinh nhin chung khong mau thuan,
quy dinh sau m¢ rdng hon quy dinh trudc
bang cach khong st dung hinh thuc liét ke.
Tuy nhién linh vyc thudc hai quy dinh trén
khong khac biét nhau nhiéu nén diéu nay it
nhiéu gay khé khin trong viéc ap dung néu
c6 truong hop xdy ra ngoai ndi dung duoc
liét ké theo Nghi dinh 64/2007/ND-CP.

Gia tri cua dir liéu ca nhan ngay cang
dugce danh gia cao trong xi hoi phét trién
nén viéc dit ra tinh phap 1y cho né 1a diéu
quan trong va cip thiét cho mdi qudc gia.
Pén nay, da c6 hon 80 qudc gia ban hanh
van ban quy pham phap luat
vé bao vé dit liéu ca nhan
nhu My, Uc, Canada, Phap,
buc, Israel, Nhat Ban, Han
Quéc, Singapore...® Diéu
nay cho thay Viét Nam can
c6 mot van ban quy pham
phap luat riéng vé bao vé
quyén dbi véi dit liéu ca
nhan, khong nhiing gitp
viéc tiép can cia phap
luat c¢6 chiéu siu, sy bao
quat, toan di¢n va khoda l?ip
nhimg khoang trong, 15
hong cua phap luat ma con han ché su tring
1ap, chong chéo, thiéu sét hodc mau thuan.

Thang 02/2021 vira qua, B6 Cong an bit
dau trién khai 1ay ¥ kién dy thao Nghi dinh
quy dinh vé bao vé dir liéu ca nhan. Dy thao
Nghi dinh da dua ra nhing dién giai, ché tai
xtt 1y vi pham, 1an dau tién nhimng khai niém

7 Khoan 15 Diéu 3 Luat An toan théng tin
mang 2015;
8 Véan Anh (2020), “Ngwoi dung Internet

Viét Nam van dang coéng khai nhiéu théng tin
ca nhan nhay cam”, https://ictnews.vietnamnet.
vn/, ngay truy cap 07/01/2021;
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lién quan dén “dir liéu ca nhan” duoc quy
dinh mot cach chi tiét. Pay 1a dau hiéu tich
cuc ctia hé thong phap luat Viét Nam nham
huéng dén xay dung mét van ban quy pham
phap luat quy dinh chuyén biét vé dir liéu ca
nhan cting nhu xtr 1y cac hanh vi vi pham.

3. Quyén dbi véi dir liéu ca nhan
dugc quy dinh theo phap luit Viét Nam
12 mét quyén khong toan ven

Trong hé théng phap luat hién nay méi
chi ¢6 quy dinh riéng ddi véi “Quyén vé
doi song riéng tu, bi mat ca nhan, bi mat
gia dinh” tai diéu 38 Bo luat dan sy 2015,
ngoai ra chua co quy dinh cu thé nao dbi
v6i quyén vé thong tin ca nhan hay dir liéu
ca nhan.

Theo Luat Cong nghé thong tin 2006,

trong timg giai doan trao doi thong tin trén
moi trudng mang c6 mot sd quy dinh vé
quyén cta chi thé ¢ théng tin ca nhan nhu
sau:

—  Déi véi vie Luu trix, cung cap thong
tin ca nhan trén moi truong mang thi “Ca
nhan c¢6 quyén yéu ciu to chirc, ci nhan
luu trit thong tin ¢4 nhan ctia minh trén moi
truong mang thuc hién viéc kiém tra, dinh
chinh hodc huy bd thong tin d6.” hay “Ca
nhan c6 quyén yéu cau boi thudong thiét hai
do hanh vi vi pham trong viéc cung cap
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thong tin ca nhan.””;

—  Pbi v6i viec Thu thap, xir Iy va su
dung thong tin cd nhan trén modi truong
mang thi chu thé cia dit liéu c4 nhan c6
quyén dong ¥ hodc khong dong ¥ nhung bi
han ché khi cac t6 chirc, ca nhan khac thu
thap, xu ly, sir dung thong tin ¢4 nhan cua
minh trén moi trudong mang. Ngoai 1€ cho
viéc thu thap, xt ly, sit dung thong tin cé
nhén trén moi trudng mang ciia ngudi khac
ma khong can sy dong ¥ ctia ho trong trudng
hop thong tin ¢4 nhan d6 dugc sir dung cho
cac muyc dich sau: (i) Ky két, stra doi hoic
thuc hién hop dong sir dung thong tin, san
phém, dich vu trén moéi truong mang; (ii)
Tinh gi4, cudc sir dung thong tin, san pham,
dich vy trén moi truong mang; (iii) Thuc
hién nghia vy khéac theo quy dinh cua phap
luat™.

Hay theo Ludt An toan thong tin mang
2015, d6i voi viée Cap nhat, sta d6i va huy
b6 thong tin ca nhan, “Chii thé thong tin ca
nhan ¢ quyén yéu cau t6 chiic, ci nhan xir
ly thong tin c4 nhan cép nhat, sira d6i, hiy
b6 thong tin ca nhan ctia minh ma t6 chiic,
ca nhan do da thu thap, luu trir hodc ngung
cung cip thong tin ca nhan cta minh cho
bén thar ba.”"

Nhu vdy, xem xét trén tong thé cac quy
dinh phap luat Viét Nam, tac gia cho rﬁng,
quyén doi voi di ligu c4 nhan 1a mot quyen
khong toan ven, boi quyén nay khong du’oc
quy dinh cu thé ma rai rac trong mot s giai
doan tiép can dit liéu ca nhan, va c6 nhimng
truong hop ma ca nhén to chirc co thé tiép
can dit liéu ca nhan ma khong can su cho
phép ctia chii thé cé dir liéu c4 nhan do.

9 biéu 22 Luat Cong nghé Thong tin
2006

10 biéu 21 Luat Cong nghé Thong tin
2006

11 Khoan 1 Piéu 18 Ludt An toan thong

tin mang 2015;
7
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4. Thiéu sét trong xac dinh ddi twong
xdm pham dén quyén d6i véi dir lidu ca
nhan

Ngay nay, hdu hét cic trang mang, (mg
dung déu yéu cau ngudi dung phai tao tai
khoan v&i cac thong tin cd nhan dé hoat dong
trén moi truong mang may tinh, interntet.
M&i tai khoan nhu vay 13 noi luu trix, tiép
can, trao doi thong tin, nhitng hoat dong thé
hién nhu cau, s thich,... ctia ngudi dung.
Vay nén ngoai ngudi dung thi cac to chi,
ca nhan s¢ hiru, van hanh, quan ly céc trang
mang c6 thé biét cac théng tin ca nhan, nhu
cau va hoat dong cua nguoi ding. Ngoai ra
bang hé théng cac chuong trinh thudt toan
cao cap, bién phép thu thap thong tin, giém
sat, dinh vi toan cau, nhing ngu:(n hiéu rd
vé mang may tinh ciing c6 thé tham nhap
vao hé thong dit liéu cta cac ca nhan, to
chue khac, ngay ca khi ching da dugc su
dung céc bién phap bao mat (thuong goi la
Hacker). Nguoi dung khong hé hay biét vé
viéc nhimg nguoi nay sau khi tiép can dir
lidu ca nhan da cung cép, rao ban hoic phuc
vu muyc dich thuong mai cta ho.

Phap luat Viét Nam xac dinh dugc cac
dbi tuong c6 thé 1am ro ri dit liéu ca nhan,
bang cach quy dinh Trach nhiém thu thép
va st dung thong tin ca nhan trén mang cho
mdi ddi trong gdm ngudi ding, co quan, to
chure, ca nhan xtr 1y thong tin ca nhan. Vi
nhu cac quy dinh sau: “C4 nhan tu bao v¢
thong tin ¢4 nhan ctia minh va tuan thu quy
dinh cta phap luat vé cung cip thong tin ca
nhan khi str dung dich vu trén mang.”*2, “Co
quan, to chirc, ca nhan xir 1y thong tin ca
nhan c6 trach nhiém bao dam an toan thong
tin mang d6i v6i thong tin do minh xtr 1y.”3,

Phap luat cling quy dinh hanh vi Thu
thap, st dung, phat tan, kinh doanh trai phap
12 Khoan 1 Diéu 16 Luat An toan théng tin
mang 2015;

13 Khoan 2 Diéu 16 Luat An toan théng tin
mang 2015;
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luat thong tin cd nhan cia nguoi khac; loi
dung so ho, diém yéu cua hé thong thong
tin dé thu thap, khai thac thong tin c4 nhan
1a hanh vi bi phap ludt nghiém cam®. Tuy
nhién néu co dbi tuong thuc hién cac hanh
vi ndy thi viéc khic phuc hiu qua 13 v6 cung
kho khin. Vi vay, c6 mot dbi tuong nira cling
can xem xét quy dinh trach nhiém trong viéc
bao v¢ dir li€u cé nhan, do 1a nhitng nguoi
hiéu biét 1d v& mang may tinh va co thé
tham nhép vao cac hé théng dir lidu.

Pau thang 8/2019, mot su kién néng
trong linh vyc an ninh mang xay ra vé viéc
mot may chu chira dir liéu ciia hon 419 triéu
ngudi dung Facebook trén toan thé gidi bi
rod ri trén mang. Hd so bi ro ri bao gdm ID
ctia ngudi dung va sb dién thoai lién két voi
tai khoan cta hon 133 triéu nguoi dung My,
18 triéu nguoi dung Anh va 50 tri¢u nguoi
dung Viét Nam."> Hay vu 1o ri thong tin 2
tri¢u khach hang cia mdt ngan hang Viét
Nam, nhirng thong tin, dir li¢u bi ro ri bao
gdm tén khach hang, s6 Chirng minh nhan
dan, ngay sinh, s6 dién thoai, email, dia
chi.'® Xét nhitng vu xam pham dir liéu ca
nhan noi bat & Viét Nam, hau hét déu khong
xéac dinh dugc thu pham gy 0 ri hé thong
dir ligu.

Cong nghé thong tin hay mang may tinh la
linh vuc chuyén biét, khong phai ai cling c6
thé str dung, quan 1y hay ngan chin. Nhimg
ngudi hiéu 13 vé mang may tinh, hoat dong
trén moi truong mang nhu nhirng “chuyén

14 Khoan 5 Diéu 7 Luat An toan thong tin
mang 2015;

15 Vu 10 s6 dién thoai 50 triéu tai khoan
Facebook VN: Chuyén gia nhic ngudi dung
can trong khi cung cap théng tin ca nhan,
https://ictnews.viethamnet.vn/, truy cap ngay
07/01/2021;

16 Vu nghi 16 di liéu 2 triéu khach hang
clia mét ngan hang Viét Nam: Chuyén gia bao
mat khuyén nghi gi?, https://ictnews.vietnam-
net.vn/, truy cap ngay 07/01/2021;
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gia” cua “thé giéi mang”, c6 thé diéu hanh
hé thdng thong tin trén “thé giéi mang” do.
Cau hoi dit ra rang, dé tranh truong hop
khong thé tim ra dbi trong c6 hanh vi xam
pham dit liéu c4 nhan dé xt 1y theo quy dinh
phap luat, phai ching can rang budc trach
nhiém cho nhitng ngudi am hiéu hé thong
mang internet.

Vi vay, khi nhitng ngudi ¢6 kha nang truy
trap hé théng dir li¢u, cling can trao cho ho
trach nhiém trong viéc hoat dong va xay
dung moi truong mang internet lanh manh,
t6n trong quyén con ngudi, ton trong phap
luat.

5. Bét cap trong ché tai xir 1y hanh vi
vi pham, xdm hai quyén ddi véi dir liéu
ca nhan

Hanh vi vi pham ddi voi dit liéu ca nhan
dugc xur Iy vi pham hanh chinh theo Nghi
dinh 15/2020/ND-CP quy dinh xu phat vi
pham hanh chinh trong linh vuc buu chinh,
vién thong, tan sb vo tuyén dién, cong nghé
thong tin va giao dich dién tir, c6 hi¢u luc
thi hanh ké tir ngay 15/4/2020. Theo cac
Diéu 4, Diéu 84, Diéu 85, Diéu 86, Diéu
102 cta Nghi dinh, cac vi pham vé thu thap,
st dung, cap nhat, stra doi, hiy bo, dam bao
an toan thong tin ca nhan thi to chirc c6 thé
bi phat tr 10.000.000 — 70.000.000 dong,
néu c4 nhan c6 hanh vi vi pham tuong tu thi
mirc phat tién chi bang % sd tién néu trén.
Bién phap khic phuc hau qua co thé dugc ap
dung chi 1a budc huy bd thong tin ¢4 nhan
do thuc hi€én hanh vi vi pham. Dy thao nghi
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dinh m&i co dé cap rd va liét ké cac hanh vi
vi pham vé dit liéu c4 nhan, nhung mirc phat
cao nhat ciing chi t6i da 80.000.000 dong

Vé xir 1y trach nhiém hinh sy, hién chua
¢6 quy dinh d6i v6i hanh vi xdm pham di
liéu ca nhan. Tuy nhién van c6 quy dinh c6
thé ap dung do 1a “Toi xam pham bi mat
hoac an toan thu tin, dién thoai, di€n tin
hodc hinh thiic trao d6i thong tin riéng tu
ctia nguoi khac” tai Picu 159 hoic “Toi dua
hoac su dung trai phép thong tin mang may
tinh, mang vién thong” tai Dicu 288 cua Bo
luat Hinh sy 2015, stra d6i bo sung 2017.
Trudng hop nay ngudi pham toi c6 thé bi
phat canh céo, phat tién tir 20.000.000 —
50.000.000 dong, phat cai tao khong giam
giit dén 03 nam, khung hinh phat cao nhat 14
bi phat tu tir 01 — 03 nam.

Vé trach nhiém dan su, nhu Diéu 22 Luat
Cong nghé Thong tin 2006 duoc trich dan
tai muc 3 néu trén, ca nhan c6 quyén yéu
cau bdi thuong thiét hai do hanh vi vi pham
trong viéc cung cap thong tin ca nhan. Tuy
nhién viéc boi thuong nhu thé nao va mic
bdi thuong ra sao thi van chua c6 vin ban
nao quy dinh rd. Dy thdo nghi dinh moi
cling ¢4 quy dinh cha thé bi xdm pham
¢6 quyén khiéu nai doi boi thuong, nhung
khiéu nai nhu thé nao va can ctr doi mue boi
thuong thi khong quy dinh rd. Vi phép luat
chua dinh lugng dugc con s6 cho murc boi
thuong thiét hai nén cac ca nhan, to chuc
bi xdm pham quyén hop phap rat ngai khoi
kién boi kho co thé chimg minh thiét hai
trén thyc té, chi phi kién tung lai 16n. Do
vay viéc nay khong nhu:ng gay kho khan
cho nhing nguoi mudn yéu cau bdi thuong
thiét hai, ma con ca nhitng co quan &p dung
va thuc thi phap luat.

Mot thugng nghi si My Mark
Warner da danh gia rang, dir liéu - chang han
nhu tudi tac, nghé nghiép va tinh trang moi
quan hé - ¢6 thé co gia tri khoang 5 USD/
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thang cho mdi nguoi dung, nhung cac wdc
tinh khac cling c6 thé khién con s6 nay cao
hon'”. Hay theo Dell Secure Works, trong
khi thong tin vé thé tin dung chi co gia vai
USD trén cac web den, hd so y té lai c6 thé
ban véi gia 50 USD, thong tin vé tai khoan
ngan hang c6é gid cao hon mot chut véi
khoang 1.000 USD, tuy thudc xem chti nhan
¢6 bao nhiéu tién trong tai khoan's. Nhu vay
c6 thé thay gia tri cua dit liéu c4 nhan trong
thi truong “chg den” dang dugc danh gia la
c6 gia tri mua ban, trao doi rat cao.

Céc ché tai xir phat theo phap luat
Viét Nam lai thép hon khoan lgi ma cac ca
nhén, t6 chitc ¢6 duogc tir hanh vi truc loi,
xam pham. Hon nfta cdc muc phat theo
phap luat Viét Nam chi dya trén hanh vi vi
pham ma khong can ctr theo gia tri thi¢t hai
va cac khoan tién do hanh vi vi pham ma cé.
Vi vay cac ca nhan, to chirc vi pham c6 the
san sang vi pham, xam hai quyén (101 voi dir
lidu ca nhan dé kiém moén hoi cao gap may
lan cac khoan tién phat.

Cac nudc trén thé gidi dang c6 ché
tai xur phat rat nghiém khéc. Pic biét, M§
cling dang co6 dé xuat trién khai dy luat
cong khai gia cua dir liéu nguoi dung mang
Internet. Vi vay, tac gia cho rang, Du thao
nghi dinh méi cua Viét Nam vé dir liéu ca
nhan nén cé ché tai xir Iy vi pham nghiém
khéc, chat ch& hon, nham giai quyét 16t rdo
cac van dé dang ton tai ma cac quy dinh
phap luat rai rac chua thyc hién dugc.

D@t liéu ca nhan khong duogc hop
phap hoa nhu 1a mot hang hoa, thé nhung
thuc té su bung nd cua mang internet da l[am
né trd thanh mot tai san c6 gia tri trao doi,
mua ban ma nguoi ban khong phai la chu s¢

17 Facebook, Google kiém dwoc bao
nhiéu tién tlr div liéu ngwdi dung?, http:/kinht-
edothi.vn/, truy cap ngay 08/01/2021;

18 Hacker kiém dwoc bao nhiéu tién nho
nhirng di liéu ca nhan clta ban, http://www.
phadistribution.com/, truy cap ngay 08/01/2021;
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htru hop phap hoac co quyen d6i V01 tai san. phép luat riéng diéu chinh nhim bao vé
Nén kinh té s6 di va dang phat trlen khong quyén con ngum quyén riéng tu nodi chung
ngimg, c6 nhitng gia tri m&i xuat hién can  hay quyen d6i v6i dit lidu ca nhan ndi riéng,
phai dit ra tinh phap 1y mot cach toan dién. han ché nhitng 16 héng va chdong chéo cua
Viét Nam dang thiéu mot van ban quy pham h¢ théng phap luat hién tai.

TAI LIEU THAM KHAO

[1] Hién phap nuéc CHXHCNVN nam 1946;
[2] Hién phap nudc CHXHCNVN nim 2013;
[3] Luat Giao dich dién tr 2005;
[4] Luat An toan thong tin mang 2015;

[5] Nghi dinh 64/2007/ND-CP ngay 10/04/2007 vé tng dung cong nghé thong tin
trong hoat dong cua co quan chinh phu

[6] Nghi dmh 15/2020/ND Cp quy dinh xur phat vi pham hanh chinh trong linh vuc
buu chinh, vién thong, tan sb vo tuyén dién, cong nghé thong tin va giao dich dién tu, c6
hiéu luc thi hanh ké tir ngay 15/4/2020;

[7] BO luat Hinh su 2015;

[8] Luat Cong nghé thong tin 2006;

[9] TS. Lé Minh Hong, TS. D Tién Diing, Phap luat qudc té vé bao vé thong tin ca
nhan, Tap chi an toan thong tin;

(19 Trang web https://wearesocial.com/digital-2020, truy cip ngay 05/01/2021;

[11] Van Anh (2020), “Nguoi dung Internet Viét Nam van ding cong khai nhiéu thong
tin c4 nhan nhay cam”, https://ictnews.vietnamnet.vn/, ngay truy cap 07/01/2021;

121V 16 s6 dién thoai 50 triéu tai khoan Facebook VN: Chuyén gia nhic nguoi ding
can trong khi cung cép thong tin ca nhan, https:/ictnews.viethamnet.vn/, truy cip ngiy
07/01/2021;

[13] Vu nghi 16 dir li€u 2 triéu khach hang cua mot ngan hang Viét Nam: Chuyén gia
bao mat khuyén nghi gi?, https:/ictnews.vietnamnet.vn/, truy cip ngay 07/01/2021;

[14] Hacker kiém duoc bao nhiéu tién nho nhirng dit liéu c4 nhan cua ban, http:/www.
phadistribution.com/, truy cap ngay 08/01/2021;

[15] Facebook, Google kiém dugc bao nhiéu tién tir dit liéu nguoi dung?, http:/kinht-
edothi.vn/, truy cap ngay 08/01/2021;
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Tinh hudng phap ly: Mwon chirng chi
hanh nghé xiy dung bi xir phat nhu thé
nao?

To61 hoat dong xay dung nhung do
thiéu chimg chi hanh nghé nén toi c6 muon
ban cua tdi dé to chuc hoat dong xay dung.
T6i mudn hoi néu bi co quan quan 1y nha
nude kiém tra phat hién thi toi bi xir phat vi
pham hanh chinh nhu thé nao?

Tra loi:

Khoan 1, 3 Diéu 148 Luat Xay dung
niam 2014 sira d6i, bo sung boi Luat sira d6i,
bd sung mot sd diéu cua luat xay dung 2020
quy dinh nhu sau:

“Piéu 148. Quy dinh chung vé diéu
kién nang luc cua td6 chire, ca4 nhan hoat
dong xay dung

1. Ca nhan tham gia hoat dong xay
dung phdi c¢é van bang, chirng chi dao tao
phu hop voi cong viéc dam nhan do cac co
s& dao tao hop phdp cdp.

3. Nhitng chirc danh, cd nhan hanh
nghé hoat déng xdy dung phdi c6 chirng
chi hanh nghé theo quy dinh cia Ludt ndy
bao gom gidm doc quan Iy dw édn dau tw xdy
dung; chii nhiém, chi tri ldp thiét ké quy
hoach xdy dung, chu nhiém khao sat xdy
dung, chu nhiém, chu tri thiét ké, tham tra
thiét ké xdy dung; tw van gidm sdt thi cong
xdy dung; chi tri ldp, tham tra va quan Iy
chi phi dau tw xdy dwng. Chirng chi hanh
nghé dwoc phan thanh hang I, hang II va
hang 111

Nhu vay, néu Quy khach hanh nghé
hoat dong x4y dung thi phai co vin bang,
chtirng chi dao tao phu hgp vaoi cong vige
dam nhan do cac co s& dao tao hop phap
cap.

Trudng hop Quy khach hanh nghé
hoat dong xay dung doc 1ap phai c6 chiing
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chi hanh nghé theo quy dinh gom an toan
lao dong; giam ddc quan 1y du 4n, c4 nhan
truc tiép tham gia quan Iy du an; chu tri thiét
ké quy hoach xay dung; cht nhiém khao sat
xay dung; chu nhiém, chu tri thiét ké, tham
tra thiét ké xay dung; chi huy truéng cong
truong; giam sat thi cong xdy dung; kiém
dinh xay dung; dinh gid xay dung.

Néu Quy khach khong c6 chimg chi
theo quy dinh trén va muon ctia nguoi khac
dé hanh nghé ma co quan nha nudc phat
hién ra thi s€ bi x& phat vi pham hanh chinh
theo quy dinh tai diém a, diém b khoan 1
Piéu 23 Nghi dinh 139/2017/ND-CP nhu
sau:

“]. Phat tién tir 10.000.000 dong dén
20.000.000 dong doi véi ca nhdn hanh nghé
hoat dong xdy dung co mot trong cac hanh
vi sau day:

a) Hoat dong xay dung khong du
diéu kién nang luc theo quy dinh hodc sai
chirng chi hanh nghé hodc khong cé chirng
chi hanh nghé hodc chirng chi hanh nghé da
hét hiéu luc;

b) Muon, cho mwon, thué hodac cho
thué chirng chi hanh nghé dé hoat déng xdy
dung;”

Ngoai ra hanh vi vi pham cua Quy
khach con c6 thé bi ap dung hinh thirc xur
phat bd sung theo quy dlnh tai diém a khoan
4 Piéu 23 “Twdc quyén sir dung chitng chi
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hanh nghé tir 06 thang dén 12 thang doi véi
hanh vi quy dinh tai diém a, diém b khodn 1
Piéu nay” va ap dung bién phap khac phuc
hau qua theo quy dinh tai diém a khoan 5
Piéu 23 Nghi dinh 139/2017/ND-CP 1a
“Théng bdo cho co quan cdp chimg chi
hanh nghé thu héi hodc tuyén hity chiing chi
hanh nghé theo quy dinh déi véi hanh vi quy
dinh tai diém b khoan 1 Piéu nay”.

Nhu vay hanh vi mugn chimg chi
hanh nghé ciia Quy khach dé to chirc hoat
dong xay dung s& bi ap dung phat tién tir
10.000.000 dong dén 20.000.000 dong.
Ngoai ra Quy khach con bi d4p dung bién
phap khic phuc hau qua théng bao cho co
quan cap ching chi hanh nghé thu héi hodc
tuyén hiy ching chi hanh nghé ma Quy
khach da muon. Bén canh d6 nguoi cho
Quy khach muon ching chi hanh nghié s&
bi 4p dung hinh thirc xir phat b6 sung tudc
quyén sir dung ching chi hanh nghé tir 06
thang dén 12 thang.

Hoang Thiy Quynh — Cong ty luat
FDVN

Tinh hudng phap ly: Nguéi nwéc ngoai
thanh 13p quy tir thién tai Viét Nam nhw
thé nao?

T61 ¢6 nguoi ban 1a nguodi nude ngoai,
mong mudn xay dung va diéu hanh mot to
chuc tu thién (phi lgi nhuén) tai Viét Nam.
Anh 4y muén t6i hd trg vé diéu kién ciing
nhu chuan bi ho so, gidy to dé thanh lap,
tuy nhién t6i lai khong hiéu ro lam vé van
dé nay. Rat mong duoc céc luat su giai dap.
Xin cadm on.

Tra loi:

Cac van dé lién quan dén viéc to chuec,
hoat dong cua quy xa hdi, quy tur thién dugc
quy dinh tai Nghi dinh 93/2019/ND-CP cua
Chinh phu, c6 hi¢u lyc tir ngay 15/01/2020.
Cu thé, dé thanh 1ap va hoat dong quy tir
thién, can luu ¥ cac diém sau:
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1. Piéu kién dé xay dung quy tir thién:

Thit nhét, diéu kién vé muc tiéu, quy tic
hoat dong (Piéu 5, Nghi dinh 93/2019/NP-
CP):

- Thanh 13ap va hoat dong khong vi muc
ti€u loi nhuan.

- Ty nguyén, ty chu, tu trang trai va tu
chiu trach nhiém trudc phap luat bang tai
sdn cua minh.

- T6 chtic, hoat dong theo quy dinh cia
phap luat va diéu 1¢ duoc co quan nha nudce
c¢6 tham quyén cong nhén.

- Cong khai, minh bach vé t6 chirc, hoat
dong va thu, chi tai chinh, tai san cua quy.

- Khong phan chia tai san.

Th hai, diéu kién vé sang lap vién:

Céc sang lap vién thanh lap nén quy tu
thién phai 1a cong dan, t6 chic Viét Nam.
Pbi vai cong dan, phai c6 du nang luc hanh
vi dan sy va khong c6 an tich. Pbi véi to
chtrc, phai duoc thanh 1ap hop phép, c6 diéu
1€ hodc van ban quy dinh chuc nang, nhi¢m
vu cia t6 chiic; ¢6 nghi quyét cua tap thé
lanh dao hodc quyét dinh cua nguoi dimg
dau c6 tham quyén vé viéc tham gia thanh
1ap quy; quyét dinh cir nguoi dai dién cia to
chirc tham gia tu cach sang lap vién thanh
lap quy; truong hop t6 chic Viét Nam c6
v6n dau tu nude ngoai thi ngudi dai dién to
chuc 1am sang 1ap vién thanh 1ap quy phai la
cong dan Viét Nam (Khodn 1, Piéu 11, Nghi
dinh 93/2019/ND-CP).

Nhu vay, ban cua ban la nguoi nudc
ngoai, do d6 anh ay khong thé ty minh séng
lap quy tu thién, ma chi dugc dong gop
thanh lap quy.

Thi ba, diéu kién dé ca nhan, to chiic
nwdc ngoai dwoc gép tai san cung cong
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dan, t6 chirc Viét Nam dé thanh lap quy
& Viet Nam (Khodn 1, Piéu 12, Nghi dinh
93/2019/ND-CP):

- Phai c6 cam két ndp thué va chiu trach
nhiém vé tinh hop phap cua tai san dong
gop; ,

- Cam két thuc hién nghiém chinh phap
luat Viét Nam va muc dich hoat dong cua
quy;

- Co tai san dong gbp thanh 1ap quy theo
quy dinh tai Diéu 14: tién Viét Nam dong
hoic tai san khac dugc quy ra tién Viét Nam
dong, tai san dong gop thanh lap quy bao
gom ca tai san khac khong bao gdm tién
dong Viét Nam thi s6 tién dong Viét Nam
phai dam bao t6i thiéu 50% tong gi tri tai
san.

- Tai san dong gop thanh 1ap quy cua ca
nhan, t6 chirc nudc ngoai khong duge vuot
qua 50% so tai san dong gop thanh 1ap quy.

Th tw, diéu kién vé quy hoat dong tur
thién (Khodn 3, Khodn 4, Piéu 14, Nghi
dinh 93/2019/ND-CP):

- P6i v6i trudng hop ¢ ca nhan, to chic
nudc ngoai gop tai san véi cong dan, to
chuc Viét Nam thanh 1ap quy phai dam bao
tai san dong gop thanh lap quy duoc quy doi
ra tién dong Viét Nam nhu sau:

a) Quy hoat dong trong pham vi toan
qudc hodc lién tinh: 8.700.000.000 (tam ty
bay tram triéu dong);

b) Quy hoat dong trong pham vi cap tinh:
3.700.000.000 (ba ty bay tram tri¢u dong);

¢) Quy hoat dong trong pham vi cip
huyén: 1.200.000.000 (mot ty hai tram tri¢u
dong);

d) Quy hoat dong trong pham vi cap xa:
620.000.000 (sau tram hai muoi triéu dong).

- Tai san dong gop thanh 1ap quy phai
duge chuyén quyén so hiru cho quy trong
thoi han 45 ngay lam viéc ké tir ngdy quy
duogc cip gidy phép thanh lap va cong nhan
diéu 18. Tai san dong gop dé thanh lap quy
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khong bi tranh chép hodc thyc hién nghia vy
tai chinh khac.

2. Ho so thanh 1ap quy tir thi¢n (Diéu

15, Nghi dinh 93/2019/ND-CP):

Ho6 so thanh 1ap quy duoc lap thanh 01 bo

va gui dén B truong B Noi vy, bao gom:

a) Pon dé nghi thanh 1ap quy;
b) Du thao diéu 1€ quy;
c) Ban cam két dong gop tai san thanh

1ap quy cua cac sang lap vién, tai li¢u ching
minh tai san dong gop dé thanh lap quy;

d) So yéu 1y lich, phiéu 1y lich tw phap

cua cac thanh vién Ban sang 1ap quy va céac
tai liéu kém theo nhu da liét ké tai muc 1 vé
di€u kién cua thanh vién Ban sang lap.

d) Vian ban bau cac chiic danh Ban sang

lap quy;

¢) Van ban xac nhan noi du kién dat tru

sG cua quy.

Cham nhét sau 40 ngay lam viéc, ké tir

ngay nhan du ho so hop 18, B truong Bo
Noi vu c6 trach nhiém cap gidy phép thanh
lap va cong nhan diéu 1& quy, truong hop
khong cap phai c6 van ban tra 16i va néu 16
1y do.

Theo Buii Tran Thity Vy — Cong ty Luat

FDVN

Tinh hudng phap ly: Nguoi thué nha

phi tra tién cho ai khi chii nha mat?

Chao cac anh chi. Em mdi thué mat bﬁng

cua chu chi nha & mot minh, khong c6 con
cai va ho hang gan day. Hop dong thué 5
ndm, nhung em mdéi thué dugec 1 nam thi
cht mat. Bay gio em van mudn tiép tuc thué
vi viéc kinh doanh ctia em dang bat dau phat
trién. Vay bay gio em c6 duoc tiép tuc thué
hay khong va phai tra tién thué cho ai?

Tra loi:
Khoan 1 diéu 133 Luat nha ¢ 2014 quy

dinh vé “Quyén tiép tuc thué nha &’ nhu
sau:

“ Truong hop chu so hitu nha o chét ma
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I PP LUAT & THUC TIEN

Viéc thanh toan c6 02 truong hop xay ra:
Trudng hop 1: Cha nha c¢6 ngudi thira ké
Viéc phan chia di san thura Kké phu thude
vao di chic cua nguoi chi sé hiru nha hodc
dugc chia thira ké theo phap luat cho nhiing
ngudi thira ké trong trudng hop chii nha mat

khong dé lai di chuc.
Fo Néu chu nha chi c6 01 nguoi thira ké thi

ngudi nay dong thoi thira ké nghia vy tai
san ma chi nha dé lai theo quy dinh tai Diéu
133 néu trén. Va ban c6 nghia vu ndp tién
thué nha cho ngudi thira ké nay.
thoi han thué nha & van con thi bén thué — Truong hop chiinha c6 nhiéu nguoi thira
nha ¢ duoc tié’p tuc thué dén hét han hop ke thi‘céc van dé phat sinh lién quan dén
dong. Nguoi thira ké c6 trach nhiém tiéep hop dong thué cua ban s& dugc thuc hién
tuc thue hién hop dong thué nha ¢ da ky kér  theo sy thoa thuan phan chia cta nhiing
trude do, triv truomg hop cdc bén ¢6 théa Nguoi huong thua k.
thudn khac. Truong hop chii sé hitu khong ~ Truong hop 2: Chu nha khong ¢6 ngudi
¢6 nguwoi thira ké hop phdp theo quy dinh thura ké .
ciia phép ludt thi nha ¢ dé thuéc quyén so Nha thué s& thudc quyén so hiru cia Nl}é
hitu ciia Nha nude va nguoi dang thué nha nuoc va nguoi dang thuf% nha ¢ dugc tiép
& dwoe tiép tuc thué theo quy dinh vé quan 1t9C thué theo quy dinh vé quan ly, sir dung
Iy, sir dung nha & thuéc sé hitu nha nuée.”  1ha 6 thuge so hiru nha nudc tai Chl}’()ﬂg A"
Nhu vy, néu chil nha ban qua doi nhung Nghi dinh 99/2015/ND-CP huéng dan Luat
van con thoi han thué theo hop dong thué thi Nha ¢.
ban van duoc tiép tuc thué nha cho dén khi Hoang Thay Quynh — Cong ty luat
hét hop dong. FDVN

*Hinh anh minh hga: nguon internet
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I UV DINH CAN BIET

FIDIC 1999 -
FIDIC 2017

FIDIC

SO SANH FIDIC 1999
VA FIDIC 2017

FIDIC 2017 IN COMPARISON
WITH FIDIC 1999

Hiép hoi Qudc té cdc K su Tu vdn, tén viét tdt theo tiéng Phdp La FIDIC, Lo
mdt t6 chic xd hoi nghé nghiép clia hang triéu ki su tu vén trén todn thé
gidi, han 40.000 céng ty va han 100 quéc gia.

FIDIC, the International Federation of Consulting Engineers, is the global
representative body for national associations of consulting engineers and
represents over one million engineering professionals and 40,000 firms in

more than 100 countries worldwide.

(’ DIEU KIEN HGP DONG FIDIC ’

FIDIC CONDITIONS
FOUN LAWFIRM FOUN LAWFIRM

Diéu khodn
cu thé

Diéu khodn

S6 lugng
diéu khodn chung
General

conditions

Particular
conditions

Number of
terms

0

Web: www.fdvnvn | www fdvnlawfirmvn | www.diendanngheluat.vn
99 Nguyen Huu Tho, Da Nang - 0935 64 36 66
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I QY DINH CANBIET

SO SANH FIDIC 1999 VA FIDIC 2017

4 FIDIC 2017 IN COMPARISON WITH FIDIC 1999

FIDIC 1999 FIDIC 2017

20 diéu khoan S6 lugng diéu khoan 21 diéu khoan
20 terms and conditions Number of terms 21 terms and conditions

Sap xép céc dinh nghia thanh
nhom theo cha dé: hgp déng; ngay
thang, thir nghiém, giai doan va
hoan thanh; tién va thanh toan;
cong viéc va hang hda; va cac din
nghia khac.

Organize the definitions into
groups by topic: contract; Dates,
Tests, Periods and Completion,
Money and Payments, Works and
Goods, and other definitions.

4p x&p theo thu tu bang chi cai.

Pinh nghia
Definitions

Sorted alphabetically.

K4

FDUN LAWFIRM Sach Dé va Sach Bac
B6 sung Phan B — Cac quy dinh
dac biét, bén canh Phan A — DI
i liéu hgp déng trong Diéu Kién
Diéu khoan chung Riéng
General conditions

Khéng cé phan quy dinh
dac biét

Red Book and Silver Book
Part B — Special Provisions, along
with Part A — Contract Data in
Particular Conditions

No Special Provisions

V&n dé “Théng bao” nam xen Tach rdi van dé “Théng bao”

k& va rai rac trong cac diéu
khoan khac.

thanh mot khoan riéng biét.

Thoéng bao

"Notices and Other Notices and Other Communications "Notices and Other

Communications” is
interspersed in other terms.

Communications" is in a separate
clause.

Web: www.fdvnvn | www.fdvnlawfirmvna | www.diendanngheluat.vn

99 Nguyen Huu Tho, Da Nang - 0935 6Y 36 66
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I QY DINH CANBIET

y SO SANH FIDIC 1999 VA FIDIC 2017
FIDIC 2017 IN COMPARISON WITH FIDIC 1999

FIDIC 1999 FIDIC 2017

Quy dinh tai Khodn 1.15, b6
sung khai niém thuat ngli “sg
sudt qua ré rang”

Quy dinh tai khodn 17.6.
Gidi han trach nhiém
Limitation of Liability _ \iileliteliile NN e I[N N
supplementing the term “gross
negligence”

Stipulating in Clause 17.6

» Dugc cing c8 hdn, théng qua viéc
dam nhan cac chi ti€t cong viéc va
gi6i han thoi gian khét khe hon (Khi
ban hanh mot quyét dinh bat ky,
Nha Tu Van phai trung lap gitta Cac
Bén theo cac thu tuc chi ti€t quy
dinh tai Khoan nay va sé khong dudc
xem nhu hanh déng vi Cha Dau Tu
nhu | dai dién cta Chu Dau Tu)

S lugng Khoan trong Diéu 3 la 8

« Vaitrd Nha tuvan it cé su
doc lap nhu FIDIC 2017.
 S6 lugng cac khoan trong

Piéu 3 la 3 khoan.

ai tro cia Nha tu van

The Engineer’s role khoan.

&)

Strengthened, by taking on job
details and stricter time limits
(When carrying out his/her duties
under this Sub-Clause, the Engineer
shall act neutrally between the
Parties and shall not be deemed to

FDUN LAWEFIRM act for the Employer).

There are 8 clauses in Article 3.

e The Engineer was less
independent in comparison
with FIDIC 2017.

« There are 3 clauses in Article
3

Hai loai nha th&u phu la nha
thau chi dinh va nha thiu khac
trong hai Diéu khac nhau: Diéu 4
cho cac thau phu khac; va Diéu 5
cho nha thau phu chi dinh. Hgp déng thau phu
Subcontracting

Quy dinh hai loai thau phu
L& nha thau chi dinh va nha
thdu khac chung tai Diéu 5.

"Subcontractors" and
"Nominated Subcontractors" are
stipulated in Article 5

There are 2 types of
subcontractor: Article 4:
Subcontractors and Article 5:
Nominated Subcontractors

Web: www.fdvnavn | www.fdvalawfirmvn | www.diendanngheluat.vn
99 Nguyen Huu Tho, Da Nang - 0935 64 36 66
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I QY DINH CANBIET

p SO SANH FIDIC 1999 VA FIDIC 2017
FIDIC 2017 IN COMPARISON WITH FIDIC 1999

FIDIC 1999 FIDIC 2017

Quy dinh tai Khodn 8.4 nhung
khong c6 thdgi han canh bao

Khoéng quy dinh . e
trugc cling nhu ché tai doi vaéi

Canh b&o trudc hanh vi vi pham.

Not regulating Advance Warning Stipulating in Clause 8.4

without the time [imit and
penalty

« B6 sung mot vai su kién.

« Nha thau khéng bat buéc
phai dua ra cac khiéu nai
rieng biét déi vdi cac khiéu
nai gia han thdi han hoan
thanh (EOT) d6i véi nhiing

Gia han thai gian hoan thanh tri hoan gay ra bdi cac

If the Contractor considers xtension of Time for Completion trufjng hdp thU@C Phat Sinh.

himself to be entitled to an

extension of the Time

for Completion, the Contractor

shall give notice to the

Engineer in accordance

with Sub-Clause 20.1. FDUN LAWFIRM

Nha thau tu coi minh da dudc
phép gia han thdi han hoan
thanh phai thong bdo cho Nha
tu van theo Khoan 20.1 vé
Khiéu nai cia nha thau.

+ Adding some events.
s the Contractor is not
required to give a separate

4

notice of a claim for an EOT
for a delay caused by a
Variation

-Diéu 15.6 [Danh Gia Sau Khi Ch&m
DGt Vi Su Thuan Tién Caa Cha Dau
Tu] lam mat di lgi ich cia Nha
Thau do chdm dut vi su thuan tién
theo Diéu 15.5 [Cham DGt Vi Su
- ! Thuan Tién Caa Chu Dau Tu).

Cham Dut Caa Cha Dau Tu Chu Dau Tu dudc phép giao céng

Termination of Employer viéc cho mét nha thau khac.

Cha D&u Tu bi c&m chadm dut
dé giao céng viéc cho mot nha
thau khac.

The Employer shall not
terminate the Contract in order

Article 15.6 takes away the
Contractor's interests by
termination for convenience under
Article 15.5.

The Investor is allowed to assign
work to another contractor.

to arrange for the
Works to be executed by
another contractor.

Web: www.fdvnvn | www.fdvnlawfirmvn | www.diendanngheluat.vn
99 Nguyen Huu Tho, Da Nang - 0935 64 36 66
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I QY DINH CANBIET

p SO SANH FIDIC 1999 VA FIDIC 2017
FIDIC 2017 IN COMPARISON WITH FIDIC 1999

FIDIC 1999 FIDIC 2017

Nha Thau phai béi thudng cho Chu
PAu Tu “tat ca cac hanh vi, l3i lAm
hodc su thi€u s6t Nha Thau gay ra
khi thuc hién nghia vu thiét ké caa
Nha Thiu ma két qud la Céng
Trinh khi dugc hoan thanh, khéng
pht hgp véi muc dich ban dau
dudc dinhra [..]”

Cha Pau Tu phai béi thudng cho
nhitng m&t mat hoac tén that dai
véi tai san gay ra béi Nhan Su cda

Nghia vu béi thudng Chia Dau Tu hoac cac dai dién.

Céc thiét hai boi thudng bdi
Nha Thau va Cha dau tu dudc
liet ke tai Diéu 17.1 [B6i
Thudng Thiét Hail.

Feara Al S e e The Contractor shall indemnify

for “acts, errors or omissions by
the Contractor in carrying out the
Contractor’s design obligations
that result in the Works]...]”

The Employer shall indemnify and
hold harmless the Contractor for
loss of property caused by
Employer  Personnel or its
representatives.

Responsibilities for
Indemnities of Contractor and
Employer are listed in Clause

17.1 [Indemnities].

&4

FDUN LAWFIRM Quy dinh vé Bao hiém dugc
diéu chinh bdi Diéu 19 trong
khi Bat Kha Khang dugc quy

dinh tai Diéu 18 va déi tén
thanh Nhitng Su Kién Ngoai Lé.

Quy dinh vé Bao hiém dudc
diéu chinh bai Diéu 18, B4t Kha
Khang dugc quy dinh tai Diéu
118,

Piéu 18: Su kién ngoai L&
Artile 18: Exceptional Events

Insurance is stipulated in
Article 19 while Force Majeure
is stipulated in Article 18 with

Insurance is stipulated in
Article 18 and Force Majeure is

the name of "Exceptional
Events”

stipulated in Article 19

Web: www.fdvnvn | www.fdvnlawfirmvn | www.diendanngheluat.vn
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I QY DINH CANBIET

py SO SANH FIDIC 1999 VA FIDIC 2017
FIDIC 2017 IN COMPARISON WITH FIDIC 1999

FIDIC 1999 FIDIC 2017

 Diéu 20 [Khi&u Nai, Tranh Ch&p
Va Trong Tai] dugc tach thanh
Diéu 20 [Khi€u Nai Cla Chu
Pau Tu Va Khiéu Nai Cua Nha
Thau] va Diéu 21 [Tranh Chép
Va Trong Tail.

Tha tuc khiéu nai chi dugc quy
dinh tai Diéu 20 [Khi&u Nai Caa
Cht Pau Tu Va Nha Thau]
i trong dé nghia vu clia méi bén

Thu tuc khiéu nai l& tudng dudng nhau.
Claim Procedures

Trong Diéu 20 [Khiéu Nai,
Tranh Chap Va Trong Tai),
khi€u nai cia Nha Thau dudc
quy dinh tai Diéu 20.1 trong
khi khiéu nai cia Cha Dau Tu
tai Diéu 2.5.

Article 20 of FIDIC 1999
[Claims, Disputes and
Arbitration] is divided into
Article 20 [Employer’s and
Contractor’s Claims] and
Article 21 [Disputes and
Arbitration].

Claim Procedures is stipulated
in Article 20 in which the

In Article 20 [Claims, Disputes
and Arbitration], Contractor's
Claims is stipulated in Clause
20.1. The Employer's Claims is
stipulated in Clause 2.5

obligations of each party are
equivalent.

<

FDUN LAWFIRM Ban Phan X& Va Gidm Thiéu

Tranh Chap (DAAB).

DAAB s& la DAAB cé dinh, phu
trach trong su6t théi han cla du
&n, gidi quyét moi van dé lién
quan dén hgp déng, cé thé thao
ludn khéng chinh thic vé moi
mau thuan. Phan x{ tranh chép
bai DAAB la budc dau tién va bat
budc.

« Ban Phan XU Tranh Chéap

(DAB).
« DAB lam viéc dua trén vu
viéc.

Tranh Ch&p Va Trong Tai
Disputes and Arbitration.

Dispute Avoidance/Adjudication
Board (DAAB).

DAAB has given its decision on all
Disputes, informally discusses all
conflicts. Dispute arbitration by
the DAAB is the first step and is
mandatory.

 Dispute Adjudication Board
(DAB).

e Ad-hoc manner

Web: www.fdvavn | www.fdvnlawfirmvn | www.diendanngheluat.vn
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