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Preface

Whether the harm for which compensation is sought in an action in tort is 
regarded as a single indivisible loss or a plurality of losses can have a number 
of important ramifications. If there are several losses, it may be that more than 
one of the claimant’s interests is affected and that only some of his losses are 
considered to be recoverable damage. Whether or not consequential loss is 
regarded as an independent harm, to be addressed separately, or as part of the 
whole damage also bears upon this question of recoverability, as well as upon 
the application of statutes of limitation of action. Where there exist liability 
caps and minimum damage thresholds, the question may arise whether these 
apply once only, to the whole of the claim, or to each of several different com-
ponents of the overall claim. A plurality of losses may also be reflected in the 
application of the laws of contributory negligence.

These problems relating to the divisibility of damage may be particularly 
pressing in cases where there are multiple claimants or multiple defendants. 
If two or more claimants have rights over the same damaged property (e.g. as 
joint owners or as owner and licensee), whether they are regarded as having 
suffered the same loss or independent losses may have implications for the 
claims they can bring. Conversely, if two or more defendants concurrently in-
jure a single claimant, how their individual liability is determined may turn (at 
least in part) on whether the claimant’s injury is considered a single indivisible 
harm or a plurality of losses. A number of more specific questions arise here in 
respect of joint (or “solidary”) liability.

To deal with problems relating to the proof of causation in mass tort sce-
narios – where, for example, it is clear that several independent wrongdoers 
have injured numerous different people, but it proves difficult or impossible 
to establish a causal nexus between individual defendants and individual 
claimants – some jurisdictions have developed exceptional rules which al-
low for the imposition of liability on the basis of the defendant’s creation 
of a risk, whether or not it can be shown that the risk eventuated and caused 
harm. In English law, the Fairchild decision (Fairchild v Glenhaven Funeral 
Homes Ltd [2002] UKHL 22) provides an example, as does the theory of 
“market share” liability developed in the United States. What is considered 
the nature of the damage in such cases, and whether or not it is divisible, are 
crucial questions. 

Questions relating to the divisibility of damage also arise in relation to the 
conflict of laws. If a single wrongful act or omission causes several losses in 
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different jurisdictions, could this mean that a different tort law is applied to 
each several loss? In what circumstances might effects experienced in different 
jurisdictions be regarded as merely aspects of the same indivisible loss, and 
what would be the implications in private international law? 

Additionally, the divisibility of damage may have implications from the 
point of view of civil procedure, for example, in determining which national 
courts have jurisdiction, the appropriate forum within that jurisdiction, and 
the recovery of costs. Another issue here is whether a final judgment in, or 
settlement of, proceedings brought in respect of a given wrongful act or omis-
sion has the effect of barring subsequent claims in the event that the claimant 
should suffer further harm. Modern procedural forms which allow class or 
representative actions by or on behalf of multiple individuals may also require 
the court to consider the divisibility of the damage suffered. 

These issues arising in respect of substantive and procedural tort law are 
mirrored by a set of issues relating to insurance law and practice, where the 
question whether the damage consists in a single loss, or a set of distinct losses, 
arises most clearly in the application of caps and deductibles. But even distinct 
losses may be aggregated, and so subject to a single cap or deductible, by the 
use of such devices as aggregate limits and claims series clauses.

The aggregation and divisibility of damage are therefore phenomena that 
can be identified in both tort law and insurance, and study of the different ap-
proaches and techniques applied provides an opportunity to explore on mul-
tiple levels the complex interactions between the two domains.

This project deals with issues of aggregation and divisibility on a wide-
ranging basis, covering tort law, procedural law and insurance. It takes a 
comparative approach, with country reports from 11 national perspectives 
structured around a common questionnaire. These are supplemented by three 
special reports from the perspectives of the conflict of laws, the economic 
analysis of law and insurance. There follow a comparative summary and a set 
of concluding reflections. The twin aims of the study are to provide illumina-
tion about fundamental but somewhat overlooked issues relating to the basic 
legal concept of damage – specifically, issues concerning the question: one 
loss or several losses? – and to explore the interrelationship of tort law and 
insurance in a wholly new context.

The project was initially suggested by our long-time friend and sup-
porter, Christian Lahnstein of Munich Re, who also contributed a special 
report for this volume. I would like to express my gratitude to Munich Re, 
and also the Austrian Ministry of Education, Science and Culture and the 
European Commission, for their support of this project. A first draft of the 
Questionnaire was prepared by o. Univ.-Prof. i.R. Dr. Dr. h.c. Helmut Koziol, 
whose contribution I gratefully acknowledge. It was he who persuaded me 
to act as project leader in this difficult and challenging, but innovative and 
ultimately rewarding investigation. The project could not have been com-
pleted without the considerable efforts of many members of ECTIL/ETL 
staff, amongst whom I must particularly highlight Mag. Marlene Steininger, 
who discharged her responsibilities as project assistant extremely effective-
ly, and Donna Stockenhuber M.A., for her very thorough copy-editing. I 
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would also like to thank Dr. Olaf Riss, Mag. Kathrin Strobach-Karner, Fio-
na Salter-Townsend LL.B., LL.M. and Stuart David Wallace LL.B., LL.M. 
for their contributions. 

Ken Oliphant
Vienna, September 2009
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Questionnaire

GeneralI. 

1. Does your legal system have general rules, whether statutory or case-law, 
which regulate the categorisation of harm as a single indivisible loss or a 
plurality of losses? Have such rules been proposed in the secondary legal lit-
erature? Does the distinction have any significance in practice?

Liability for DamageII. 

Recoverability of Divisible and Indivisible LossesA. 

2. In your national tort law, is liability for damage addressed separately for 
different parts of the overall loss where different protected interests are af-
fected (e.g. interference with the person or interference with property; pecu-
niary damage or non-pecuniary damage) even if the harm resulted from the 
same tortious conduct by the same tortfeasor? If the requirements for liability 
have to be addressed separately for each kind of loss, how might this affect the 
tortfeasor’s liability?

3. CASE STUDY (different kinds of loss; contributory negligence) P is injured, 
and his glasses are broken, in a traffic accident negligently caused by D. P 
claims compensation for a) pain and suffering b) medical expenses and c) 
his broken glasses. Is P’s harm regarded as a single indivisible loss or as a 
plurality of independent losses? Assuming P had not fastened his seat belt, 
how is his contributory negligence taken into account with regard to each of 
the three categories of his damage?If there are differences in the effect of the 
contributory negligence depending on the kind of loss suffered, how are these 
justified?

4. In your national tort law, are there cases other than in respect of personal 
injury where the requirements for liability have to be addressed separately for 
each different kind of loss even though the harm resulted from a single tortious 
act or omission?
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Recoverability of Consequential LossB. 

5. Please state how consequential loss is defined in your national tort law. Is 
consequential loss regarded as an independent harm that has to be addressed 
separately or as part of the overall damage, meaning that there is no need 
to re-consider the requirements for liability found to have been satisfied in 
respect of the “primary loss”? Where is the line drawn between several inde-
pendent losses and a consequential loss?

6. CASE STUDY (consequential loss; contributory negligence) P’s right hand is 
injured in a traffic accident negligently caused by D. Consequently, P is un-
able to pursue his career as a piano teacher for six weeks. P thus sustains loss 
of earnings. Assuming that P himself acted negligently and that his negligence 
contributed to his pain and suffering, but it did not have any effect on his abil-
ity to work and therefore on his loss of earnings, to what extent is D liable 
for a) P’s pain and suffering and b) his loss of earnings? In the instant case, 
is loss of earnings regarded as an independent loss that has to be addressed 
separately?

7. CASE STUDY (consequential loss; statute of limitation) In January 2000 D 
breaks into the production hall of P Company, which manufactures computer 
equipment. He damages some high-tech components which have been pre-
pared for delivery to other manufacturers. Since the break-in and the damage 
caused by D are not noticed immediately by P Company staff, some of the 
damaged computer equipment is sent to different manufacturers (A, B, and 
C) without having been repaired adequately prior to dispatch. Consequently, 
P has to pay damages to his customer A. After successfully claiming recourse 
from D in January 2002, P is sued for damages by his customer B and in Janu-
ary 2003 by C. Are the payments to B and C regarded as consequential losses 
that are part of the overall damage caused by D, or as independent losses that 
have to be addressed separately? What are the commencement dates for the 
limitation periods applying to P’s recourse actions in respect of his payments 
to A, B, and C?

8. In your national tort law, are there any other cases not previously mentioned 
where it may be decisive whether a harm is regarded as a consequential loss, 
and therefore only part of the “primary loss”, or as an independent harm 
caused by the same tortious act or omission?

Liability Caps and Minimum ThresholdsC. 

9. Please state when, if at all, liability for damage is capped in your national 
tort law. In such cases, are there statutory provisions or case-law principles 
which deal with the issue of whether the consequent damage is a single indi-
visible loss – in which case the tortfeasor’s overall liability is capped by the 
maximum amount – or a plurality of several independent losses, for each of 
which the tortfeasor is liable up to the maximum amount?
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10. Please state when, if at all, the victim has to bear a minimum threshold of 
loss himself in your national tort law. In such cases, are there statutory provi-
sions or case-law principles which deal with the issue whether the damage is a 
single indivisible loss – so that the victim has to bear the below-the-threshold 
loss only once – or a plurality of several independent losses, with the threshold 
therefore applied several times over?

11. CASE STUDY (minimum threshold in product liability) A short circuit in the 
electric system causes a fire in P’s parked car which completely burns out. The 
fire also destroys P’s golfing equipment that was stored in the car boot, and 
his car telephone system. P claims compensation from the manufacturer on the 
basis of the latter’s liability for defective products. Is the whole damage – to 
the vehicle’s telephone system, the vehicle itself and the golfing equipment – to 
be treated as a single indivisible loss or as a plurality of independent losses? 
The EC Product Liability Directive prescribes a minimum threshold in respect 
of claims for property damage. Would separate thresholds apply to each loss 
– i.e. P’s car, the car telephone system, and the golfing equipment – or would 
a single threshold apply to the whole amount? Could one even argue that the 
damage to the golf bag and the damage to the golf clubs are to be regarded as 
independent losses?

12. Which criteria are decisive in establishing liability caps and minimum 
thresholds in your national tort law? Consider, in particular, the following: the 
kind of loss (e.g. personal injury or damage to property); the form of liability 
(e.g. fault-based liability or strict); the personal attributes of the victim or the 
tortfeasor (e.g. employee, minor, professional); other criteria (e.g. compen-
sation by annuities or by lump-sum). If the law recognises such distinctions, 
could one argue that the loss sustained by the victim in consequence of a single 
tortious act or omission has to be regarded as a plurality of separate losses, 
some of them subject to liability caps or minimum thresholds, and some of 
them not?

Plurality of LossesD. 

13. When property jointly owned by two or more parties is damaged, is the 
harm resulting from such damage considered to be a plurality of several inde-
pendent losses sustained by each person whose rights have been infringed?

14. CASE STUDY (joint ownership) P1 and P2 are joint owners of a building that 
has been destroyed by a malicious arson attack by D. Is the harm sustained by 
P1 and P2 regarded as a single indivisible loss or as two losses sustained by 
P1 and P2 independently, and what are the consequences of the chosen clas-
sification?

15. CASE STUDY (ownership and right of use) P1 owns wooded land over which 
P2 has acquired the prescriptive right to collect timber. D negligently causes 
a fire which destroys the wood. Is the harm suffered by P1 and P2 regarded as 
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a single indivisible loss or as two independent losses, and what are the conse-
quences of the chosen classification?

Plurality of Losses and Multiple TortfeasorsE. 

16. Under what conditions is it assumed that multiple tortfeasors have jointly 
caused a single harm to the victim? Under what conditions is it assumed that 
multiple tortfeasors have caused independent losses to a single claimant that 
have to be addressed separately? What are the prerequisites of joint liability 
for harm caused by multiple tortfeasors? Could one argue that there are sev-
eral independent losses caused by different tortfeasors, but that the tortfeasors 
are jointly and severally liable for the entire loss at the same time?

17. CASE STUDY (joint and concurrent liability) D1, D2, and D3 plan to rob a 
couple, E and F. D1 will wait in the car and is responsible for their getaway. 
D2 will use his gun to keep the couple under control and take the money from 
E, while D3 will take the jewellery which F is wearing. D1, D2 and D3 agree to 
use force if it appears necessary. As a result of E defending himself against D2, 
the latter fires his gun, injuring E who subsequently claims compensation for 
medical expenses and pain and suffering. F claims restitution of her jewellery 
and, as it was damaged in the fracas, the cost of repairs. In the instant case, 
is there considered to be one overall loss which is attributable to each of the 
tortfeasors to the same extent or are there several independent losses, each at-
tributable to a different tortfeasor? To what extent are D1, D2 and D3 liable?

18. CASE STUDY (personal injury was explicitly excluded) Assuming the same 
facts as above, is the case treated differently if D1, D2 and D3 initially agreed 
not to use force, but D2 nevertheless fired his gun when E failed to comply with 
his orders? In this case, does D2 bear exclusive responsibility for E’s injury, or 
can D1 and D3 also be held liable for it on the basis that there is one overall 
loss that is attributable to each of the tortfeasors to the same extent?

Divisibility of Damage and Causal IndeterminacyF. 

19. To deal with problems relating to the proof of causation – especially in 
mass tort scenarios – some jurisdictions have developed exceptional rules 
which allow for the imposition of liability on the basis of the defendant’s cre-
ation of a risk, whether or not it can be shown that the defendant’s conduct was 
a “but for” cause (sine qua non) of the victim’s injury. Does your national tort 
law recognise such rules? If so, what exactly is considered to be the loss the 
victim has sustained?

20. CASE STUDY (exposure to risk from multiple sources) V has worked in suc-
cessive periods of employment with D1, D2 and D3. In each of these periods 
of employment, he was exposed to asbestos through his employer’s negligence. 
He has recently been diagnosed as suffering from mesothelioma, severely re-
ducing his life expectancy, as a consequence of his employment-related as-
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bestos exposure. Mesothelioma is not a disease of degree (unlike asbestosis) 
and the additional exposure does not contribute to its severity. The scientific 
evidence does not show whether the mesothelioma resulted from asbestos ex-
posure in any single period of employment, or cumulatively from exposure in 
different periods of employment. Can D1, D2 and D3 be held liable in your 
national tort law? If so, is V considered to have sustained a single indivisible 
loss or a plurality of different losses?

21. In the so-called DES cases, some American courts held several defendants 
liable even though their causal responsibility for the claimant’s injury was not 
established in the way that would ordinarily be required. These cases dealt 
with a plurality of both tortfeasors and victims. While it was not possible to 
prove which tortfeasor had harmed which victim, liability was imposed upon 
each defendant for a percentage represented by that defendant’s share of the 
DES market (market share liability). Under your national tort law, would such 
a liability model be suitable? If so, please address on the basis of the following 
case what exactly is regarded as the loss sustained.

22. CASE STUDY (market share liability) D1, D2, and D3 are pharmaceutical 
manufacturers producing drugs which are based on the same chemical agent 
and distributed in state A. Years after bringing the drug onto the market it 
turns out that the agent used in the drugs causes cancer. P is one of thousands 
of victims who, like all the others, is unable to show which manufacturer’s 
product (D1, D2, or D3) he has been ingesting. According to the market share 
theory, however, P can claim compensation from each of them (D1, D2, and 
D3) though limited by the market share of the specific manufacturer in state A. 
If this market share model is applicable under the tort law provisions of your 
country, what is regarded as the loss for which each manufacturer is liable? 
Is this loss scenario regarded as a single indivisible loss or as a plurality of 
independent losses?

Procedural AspectsIII. 

JurisdictionA. 

23. Under the procedural laws of your country, can the place of the harmful 
conduct or the place where the harm occurred be decisive for the question of 
which courts have jurisdiction? How are cases addressed when harmful con-
duct causes different losses in different places? Could compensation for all the 
losses be claimed before one court even though the harm occurred in different 
jurisdictional areas? If so, would the entire harm be regarded as a single indi-
visible loss or as a plurality of independent losses?

24. CASE STUDY (national jurisdiction; place where the loss occurred) In the 
jurisdictional area of court W, D poisons P’s food. This food is fed to P’s dog 
in the jurisdictional area of court X. Consequently, the dog starts to vomit 
while in the jurisdictional area of court Y and makes a mess of P’s car. In the 
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jurisdictional area of court Z, P himself consumes the poisoned food and con-
sequently suffers stomach cramps and nausea. Before which court can P sue 
for compensation in respect of his losses (messed-up car, pain and suffering, 
loss of earnings)? Can all the claims be filed before the same court?

Value of the ClaimB. 

25. Is the value of the claim at all decisive in respect of procedural aspects of 
the claim (e.g. with regard to attorney fees, court fees, admissibility of legal 
remedies, or court jurisdiction, or for any other reason)? If so, could there be 
different results when claims arising out of a single tortious act or omission 
are split up and filed separately? What difference (if any) does it make whether 
the harm sustained is regarded as a single indivisible loss or a plurality of 
losses?

Legal Effect of Prior Court Decisions and SettlementsC. 

26. Where a claim has been litigated and a final court judgment has been 
handed down, to what extent is the claimant barred from suing in respect of 
further harm arising from the same tortious act or omission? Is it decisive 
whether the loss that is the object of the later claim is regarded as part of the 
loss already addressed by the court or as an independent loss?

27. CASE STUDY (prior decision) P’s car is damaged in a traffic accident negli-
gently caused by D. P successfully sues D for the cost of a respray. After judg-
ment, it turns out that it was not only the car’s paintwork that was damaged in 
the accident, but also the engine. Is P barred from bringing a second claim for 
compensation in respect of the damage to the engine? Is the damaged engine 
regarded as part of the loss already addressed by the court or as an indepen-
dent harm?

28. CASE STUDY (prior decision and contributory negligence) On the same facts 
as above, whilst addressing P’s compensation claim for the cost of the respray, 
the court holds that P was contributorily negligent and reduces the damages 
by half. Would the court hearing the subsequent claim for the damage to the 
engine be bound by the earlier court’s finding of contributory negligence? Is 
the damaged engine regarded as an independent loss that has not yet been 
addressed by the court, with the consequence that the earlier decision is not 
binding on the later court?

29. CASE STUDY (legal effect of settlement) Again assuming the same facts, ex-
cept that P’s initial claim is settled out of court rather than being resolved 
judicially, is P barred from pursuing the second claim by the fact of the earlier 
settlement? If not, is an agreed reduction in the compensation for reasons of 
contributory negligence binding in the second claim? Is it significant whether 
the harm sustained is regarded as a single indivisible loss or a plurality of 
losses?
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Class and Representative Actions, Test Cases, Mass TortsD. 

30. In your national legal system, what kinds of procedural mechanisms allow 
compensation claims by several different claimants to be combined before a 
single court? If different claims are combined, are they considered to relate to 
a single indivisible loss or to a plurality of losses?

31. What are the prerequisites of a class action (or its nearest equivalent) in 
your national legal system? Please give examples of the use of class actions 
in tort cases in your country. What are the differences between claiming com-
pensation by means of a class action and compensation claims filed by each 
victim separately? If a victim is not satisfied by the judgment delivered by the 
court in a class action, can he bring an independent action on his own if a) he 
had previously been party to the class action, and b) he had never been party 
to the class action? What is the legal effect of a judgment in a class action? If 
a group of claimants sues for compensation by class action, does it lead to the 
aggregation of each claimant’s injuries so that they are regarded as a single 
indivisible loss?

32. Under what conditions may an action (“a representative action”) be 
brought by a consumer protection association on behalf of a group of persons 
affected by the same tortious conduct? Please give examples of the use of rep-
resentative actions in tort cases in your country. What are the legal effects of 
a judgment delivered in such proceedings on compensation claims brought by 
each victim independently? If an individual victim is not satisfied by the court’s 
decision in the consumer action, can he pursue his own claim independently? 
Is the harm sustained by each victim regarded as an independent loss though 
it has been addressed by the court within the framework of the representative 
action?

33. Do the procedural laws of your country provide any other mechanisms (e.g. 
test cases) for combining a number of different compensation claims before the 
same court? What preconditions must be met? In particular, is a specific link 
(legal connection) required between each of the losses alleged? What legal 
consequences flow from the combination of different compensation claims by 
such mechanisms?

34. CASE STUDY (railway accident) A train operated by D Company derails on 
a high speed line, injuring 100 of those on board. The victims have different 
legal relationships to D Company. Some were paying passengers, some were 
travelling gratuitously, and others had no permission to be on board. Is it 
possible to combine the compensation claims of the victims through a) a class 
action, b) a representative action, or c) any other procedural mechanism? If 
several claims are combined and addressed in the same proceedings, is the 
harm sustained by each victim regarded as part of a single indivisible loss or 
as an independent loss amongst a plurality of losses?
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Insurance AspectsIV. 

Caps and DeductiblesA. 

35. In your national legal system, are there statutory principles or have the 
courts developed general principles that address the issue of whether a dam-
age event is considered to be a single incident, in which case it is the insurer’s 
overall liability that is limited by any applicable cap, or a plurality of several 
independent losses, in which case the cap applies to each, leaving the insurer 
to pay up to the specified sum for each one? Alternatively, is this issue ad-
dressed by standard clauses used in contracts of insurance?

36. CASE STUDY (building insurance and insurance cap) P is the owner of factory 
premises consisting of several buildings which he has insured against harm 
resulting from severe weather conditions. The insurer’s liability is capped at 
€ 500, 000 per damage event. During a thunderstorm that lasts several hours, 
two of the buildings are struck by lightning and both are completely burnt 
down. Each of the buildings was worth € 300,000. What is the insurer’s obliga-
tion to pay for the damage under the policy?

37. In your national legal system, have the courts developed general principles 
that address the issue of whether a damage event is considered to be a single 
incident, in which case the insured has to bear any stipulated deductible only 
once, or a plurality of several independent losses, in which case the deductible 
applies to each, leaving the insured to bear the amount several times? Alter-
natively, is this issue addressed by standard clauses used in contracts of insur-
ance? If third-party insurance is required by law, would this have any effect on 
the legality of a deductible?

38. CASE STUDY (auditors’ liability) P, an independent auditor engaged by X Ltd 
to certify its accounts, is asked by X Ltd to meet with two potential investors in 
the company, A and B. At the meeting, P vouches for the company’s financial 
well-being. In consequence, A and B make large purchases of shares in X Ltd. 
It transpires that P negligently misrepresented the value of the company to 
the investors. A and B consequently suffer economic losses which they seek 
to recover as damages from P. In principle, their losses are covered by P’s 
professional indemnity insurance, but according to the terms of the policy the 
insured has to bear a deductible of € 5,000 per damage event. In the instant 
case, does P have to bear the deductible amount only once or with regards to 
both claims?

Other Limits on the Amount of CoverB. 

Aggregate limit clauses1. 

39. In your country, do standard-term insurance policies use aggregate limit 
clauses whereby the liability of the insurer is capped by a maximum amount 
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per specified period? If so, please give examples of how these clauses are 
worded and how they are interpreted, paying particular regard to the issue of 
whether a damage event is considered to be a single indivisible loss (therefore 
falling into only one period) or a plurality of losses (potentially falling into 
several different periods).

Claims series clauses2. 

40. In your country, do standard-term insurance policies use claims series 
clauses whereby several independent damage events are treated as a single 
damage event (a single series) which is subject to a single liability cap? If 
so, please give examples of how these clauses are worded and how they are 
interpreted. Please state in particular what criteria are used for distinguishing 
between several independent damage events and a single damage series.

Long tail damage3. 

41. In your country, do standard-term insurance policies use clauses whereby 
the liability of a former insurer is limited to a specified period of time after the 
end of the insurance contract? If so, please give examples of how these clauses 
are worded and how they are interpreted. What is considered to be the starting 
point for the relevant limitation period (e.g. the date on which the insurance 
contract ended, the date of the insured’s negligence or the date on which the 
damage was sustained)? In this context, where is the line drawn between sev-
eral independent damage events and a single damage event?

42. CASE STUDY (long tail damage) P Company develops, manufactures and dis-
tributes motor equipment, including fuel pumps. As the result of a design fault 
in the pumps, the fuel supply of motor vehicles in which they are incorporated 
is often interrupted without warning. Assume that this leads to numerous ac-
cidents for which P Company is liable under your laws on product liability. 
Until a) the pump’s development, b) its manufacture, c) its distribution, and 
d) the consequent accidents, P Company’s product liability was insured by I. 
After the termination of the insurance contract with I, P Company takes out in-
surance with J. Which insurer, I or J, has to cover P Company’s liability for its 
faulty fuel pumps in each of scenarios a)-d)? Assume that the standard terms of 
both insurers’ contracts contain clauses on liability for long tail damage that 
are most common in your country.

Liability limits in compulsory third-party insurance4. 

43. Would the fact that, in certain fields, third-party insurance is required by 
law have any effect on the extent to which liability limits in terms of aggregate 
series clauses, claims series clauses and long tail damage clauses are legally 
allowed?
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AGGREGATION AND DIVISIBILITY OF DAMAGE IN AUSTRIA: 
TORT LAW

Ernst Karner/Olaf Riss

GeneralI. 

1. Does your legal system have general rules, whether statutory or case-law, 
which regulate the categorisation of harm as a single indivisible loss or a 
plurality of losses? Have such rules been proposed in the secondary legal lit-
erature? Does the distinction have any significance in practice?

Austrian tort law is based on a very broad definition of damage.1 § 1293 of the 
Austrian Civil Code (Allgemeines Bürgerliches Gesetzbuch, ABGB) defines 
damage namely as “every wrong that has been inflicted on someone, be it to 
his property, or his rights, or his person” (Schade heißt jeder Nachteil, welcher 
jemandem an Vermögen, Rechten oder seiner Person zugefügt worden ist). 

However, no rules exist, either statutory or in case law or in doctrine, expressly 
categorising harm as either a single indivisible loss or a plurality of losses. Of 
course, different categories of harm are recognised under Austrian tort law, 
but these are not directly aimed at “dividing” or “aggregating” harm: There is 
a basic distinction – made by the ABGB itself – between pecuniary loss (Ver-
mögensschaden) and non-pecuniary loss (ideeller Schaden).2 Austrian tort law 
also distinguishes between loss of earnings (entgangener Gewinn) and the harm 
actually sustained (positiver Schaden). In this context, it must be observed that, 
according to § 1323, 1324 ABGB, loss of earnings is only compensable in the 
case of gross fault (gross negligence, intention). With this “structured concept 
of damage” (gegliederter Schadensbegriff), which is peculiar to the Austrian 
legal system, the law takes into account the gravity of the grounds for imputa-
tion when determining the scope of the compensation – albeit cursorily.3 When 
it comes to dealings between enterprises on the other hand, § 349 of the Busi-

1 Cf. on this H. Koziol, Generalnorm und Einzeltatbestände als Systeme der Verschuldenshaftung, 
Zeitschrift für europäisches Privatrecht (ZEuP) 1995, 395 ff.

2 Among many others, H. Koziol, Österreichisches Haftpflichtrecht I (3rd ed. 1997) no. 2/3, 2/102; 
R. Strasser, Der immaterielle Schaden im österreichischen Recht (1964) 44 ff.

3 See W. Wilburg, Die Elemente des Schadensrechts (1941) 249 f.; Koziol (fn. 2) no. 1/16.
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ness Enterprise Code (Unternehmensgesetzbuch, hereinafter UGB) follows 
the “all-or-nothing principle” as is also anchored in German law (§ 252 Civil 
Code, hereinafter BGB); this is why loss of earnings is compensable even in 
the case of slight negligence. Further, it is common to distinguish between the 
infringement of a legally protected interest and damage sustained as a conse-
quence of the injury (consequential damage; Folgeschaden).4

The issue on which this Questionnaire is based has only arisen in practice 
once – as far as can be told – namely in insurance law.5 Apart from this, the 
distinction between a single loss and a plurality of losses has not been explic-
itly addressed either in academic writing or in case law. As will be seen in the 
following, such a differentiation nevertheless appears to be immanent in parts 
of Austrian liability law.

Liability for DamageII. 

Recoverability of Divisible and Indivisible LossesA. 

2. In your national tort law, is liability for damage addressed separately for 
different parts of the overall loss where different protected interests are af-
fected (e.g. interference with the person or interference with property; pecu-
niary damage or non-pecuniary damage) even if the harm resulted from the 
same tortious conduct by the same tortfeasor? If the requirements for liability 
have to be addressed separately for each kind of loss, how might this affect the 
tortfeasor’s liability?

The Austrian legal system does not know a categorisation of harm as a single 
indivisible loss or as a plurality of losses. Therefore, no general rule exists for 
aggregating or dividing the harm incurred. But, it does seem this question is 
usually asked implicitly and solved unconsciously when other tort law require-
ments, such as causation or prescription, or procedural tools like presump-
tions, are addressed. Where different protected interests are affected, liabil-
ity for damage has to be addressed separately. Each different type of damage 
suffered by the claimant must be examined separately in order to establish 
whether all requirements for tortious liability have been met. This is true as 
well when the various injuries suffered by the victim were caused by the same 
tortious conduct by the same tortfeasor. It is necessary to examine recoverabil-
ity separately because the prerequisites for recoverability may differ according 
to the type of damage. Whether there is a difference in the prerequisites for the 
claim may, on the one hand, depend on which legal interest (Rechtsgut) was in-
fringed (property, bodily integrity, personality rights, pure pecuniary interest), 
but on the other hand, also on what type of loss the infringement of the legal 
interest brought about (pecuniary and non-pecuniary damage). It has already 

4 See infra no. 17 f.
5 A. Fenyves, Aggregation and Divisibility of Damage in Austria: Insurance (contained in this 

volume) no. 2 f. 
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been mentioned that under § 1323, 1324 ABGB loss of earnings is only recov-
erable in the case of gross fault (see supra no. 2).

Under Austrian tort law, not all legal interests are protected to the same extent. 
Thus, pure pecuniary interests are only protected against infringements to a 
limited extent.6 But even within the context of absolutely protected interests, 
the ranking of the legal interest may mean that there are differences when it 
comes to establishing unlawfulness and hence in examining recoverability of 
the loss. Thus, it is recognised, for example, that, in the context of establish-
ing unlawfulness, the interests involved must be comprehensively weighed up, 
whereby the rank of the interest infringed has particular significance.7 Actions 
which may not appear unlawful in the context of infringing pure pecuniary 
interests may, however, very well be frowned upon and thus constitute conduct 
relevant under tort law when bodily integrity is infringed.

Differentiation may also be necessary on the basis of the kind of loss which 
has been incurred. The infringement of one and the same legal interest may 
bring about both pecuniary damage and non-pecuniary damage. This is typi-
cal in the case of bodily injury, which can cause pecuniary damage (costs of 
treatment and loss of earnings) as well as non-pecuniary damage (claims for 
pain and suffering). Equally, losses in both categories of damage are thinkable 
in the case of damage to property, e.g. if the damage reduces the market value 
of the thing and the owner also suffers a non-pecuniary injury due to a particu-
lar relationship of closeness to said thing. The distinction between pecuniary 
and non-pecuniary injuries has considerable significance since Austrian law is 
much more restrictive when it comes to awarding damages for non-pecuniary 
damage than pecuniary damage. Insofar as the law does not provide otherwise, 
monetary compensation for non-pecuniary damage is awarded according to 
the general rule under § 1323, 1324 ABGB only in the case of gross fault.8 The 
case law which limits compensation basically to the cases explicitly provided 
for by statute is even more restrictive.9 Because of special statutory provisions, 
non-pecuniary damage is recoverable in cases of personal injury even where 
negligence is slight (§ 1325 ABGB)10 and in cases where there is strict liability 
(e.g. § 13 line 4 Traffic Liability Act, EKHG), in the case of infringement of 
property rights at least when the non-pecuniary damage (sentimental inter-
est) is brought about due to wilfulness or malice on the part of the tortfeasor 
(§ 1331 ABGB).

6 Cf. on this H. Koziol, Schadenersatz für reine Vermögensschäden, Juristische Blätter (JBl) 
2004, 273.

7 Koziol (fn. 2) no. 4/29.
8 F. Bydlinski, Der Ersatz ideellen Schadens als sachliches und methodisches Problem, JBl 1965, 

247; E. Karner/H. Koziol, Der Ersatz ideellen Schadens im österreichischen Recht und seine 
Reform, Gutachten für den 15. Österreichischen Juristentag II/1 (2003) 17 ff.

9 Consistent case law since the OGH in Glaser/Unger – Neue Folge (GlUNF) 4185; in agreement 
with this, for example, R. Welser, Bürgerliches Recht II (13th ed. 2007) 325. Cf., however, also 
OGH in Zeitschrift für Verkehrsrecht (ZVR) 2001/73 noted by E. Karner (compensation for 
emotional distress caused by mourning).

10 See on this E. Karner, Der Ersatz ideeller Schäden bei Körperverletzung (1999).
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Hence, it is apparent that single parts of an overall loss are indeed treated 
separately and must be examined separately under Austrian liability law, even 
when they result from the same tortious conduct by the same tortfeasor. The 
conditions for recoverability may differ firstly according to the legal interest 
that was infringed and secondly depending on the kind of loss which conse-
quently ensued (pecuniary or non-pecuniary damage).

3. CASE STUDY (different kinds of loss; contributory negligence) P is injured, 
and his glasses are broken, in a traffic accident negligently caused by D. P 
claims compensation for a) pain and suffering b) medical expenses and c) 
his broken glasses. Is P’s harm regarded as a single indivisible loss or as a 
plurality of independent losses? Assuming P had not fastened his seat belt, 
how is his contributory negligence taken into account with regard to each of 
the three categories of his damage?If there are differences in the effect of the 
contributory negligence depending on the kind of loss suffered, how are these 
justified?

Under Austrian tort law, the harm incurred by P would strictly speaking be 
handled as a plurality of independent losses as explained in the answer to 
Question 2 (see supra no. 5 ff.). Nonetheless, it must also be said that language 
has been used imprecisely hitherto with respect to this issue. Frequently all 
of the injuries suffered by the victim – pain and suffering, medical expenses 
and damage to property – are referred to using the German word for damage 
in the singular (“der Schaden des Geschädigten” as opposed to the plural “die 
Schäden des Geschädigten”). This is, however, probably simply due to the fact 
that the question on which the Questionnaire is based has not yet explicitly 
arisen in Austrian tort law. On the other hand, it is remarkable in this connec-
tion that the harm suffered by the victim is mostly referred to using the plural 
“Nachteile”. In our opinion, this shows quite clearly that the legal assessment 
of the case does in fact proceed from a plurality of losses. The designation in 
German of several losses as “one damage” thus merely reflects imprecise use 
of language.

As already stated, the duty to compensate must be examined separately for each 
independent loss incurred by P, because the conditions for recoverability must 
be satisfied with respect to each loss and moreover, the said conditions may 
differ. This applies in particular with respect to how contributory negligence of 
the victim, i.e. any negligence on his part, is to be taken into consideration.

Under Austrian tort law, contributory negligence leads to a reduction of the 
compensation claim. However, this only applies provided said negligence of 
the victim was causal for the occurrence of the damage.11 In other words: the 
duty to compensate can only be reduced with respect to such losses for which 
the victim’s negligence was causal. Provided there is a causal relationship be-
tween the contributory negligence and the harm sustained, this generally ap-

11 Koziol (fn. 2) no. 12/8.
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plies to all kinds of loss (pecuniary and non-pecuniary) and irrespective of the 
protected interest affected (interference with property and interference with the 
person). In the case at hand, it will therefore be necessary to examine whether 
P’s negligence was in fact (jointly) causal for each of the three losses itemised 
(pain and suffering, medical expenses, broken glasses). If, for instance, it were 
established that P would have suffered pain of the same intensity and for the 
same length of time even if he had fastened his seat belt (e.g. because his in-
juries were not a result of the collision impact itself but of a fire breaking out) 
but his glasses would not have been broken, then P’s negligence would not be 
causal as far as his bodily harm (pain and suffering) is concerned and thus, 
would not be taken into account as far as compensation therefor is concerned;12 
his claim for the destruction of the glasses, however, would be reduced.

With respect to the extent to which compensation is reduced, both practice 
and theory basically just determine this once and then apply it to all heads of 
loss. In our opinion, it would nonetheless be hasty to conclude that all losses 
for which compensation is reduced are treated as one uniform loss. Rather, the 
uniform rate of reduction arises from the circumstance that the weight of the 
victim’s own negligence also carries equal weight with respect to all losses 
suffered. As this is decisive for the extent to which compensation is reduced, 
the reduction must be uniform for all heads of loss.

However, one particular provision of the Austrian Motor Vehicle Act (Kraft-
fahrgesetz, KFG) is remarkable in this context. Having in mind the general rule 
outlined above, § 106 KFG must appear very strange: under this provision, 
passengers in a motor vehicle are obliged to fasten their seat belt or to wear a 
helmet. But, the provision explicitly states that if the passenger fails to comply 
with this obligation, his compensation claim is reduced (in derogation from the 
general rule on contributory negligence) only with respect to his compensation 
for pain and suffering. Compensation for all other losses (e.g. loss of earnings 
or medical expenses) is not reduced despite the fact that the victim himself 
contributed to this loss by a breach of his duty of care.

This provision has been criticized from the beginning by Austrian scholar-
ship13 because such an exception from the general rule cannot be justified by 
doctrine. Austrian tort law does not usually address contributory negligence 
separately depending on the kind of loss. But, this provision in the Motor Ve-
hicle Act shows that in particular cases the law may treat some kinds of loss 
differently. Therefore, one could say the law recognizes that the harm resulting 
from a single tortious act or omission is to be seen as a sum of different kinds of 
independent losses. Usually these separate losses are treated equally, but there 
may be exceptions as the Motor Vehicle Act shows.

12 Also expressly stated in § 106 (2) Austrian Motor Vehicle Act (Kraftfahrgesetz).
13 Cf. P. Apathy, Die zivilrechtlichen Folgen der Nichtverwendung von Sicherheitsgurten, JBl 

1985, 641 ff.; Karner (fn. 10) 55 ff.

 11

 12

 13



18 Ernst Karner/Olaf Riss

4. In your national tort law, are there cases other than in respect of personal 
injury where the requirements for liability have to be addressed separately for 
each different kind of loss even though the harm resulted from a single tortious 
act or omission?

It has already been mentioned that in spite of the broad definition of damage in 
§ 1293 ABGB, pure pecuniary interests do not enjoy any general protection14 
and pecuniary loss is only recoverable by way of exception under the terms of 
delictual liability, for instance in cases where boni mores are violated (§ 1295 
(2) ABGB), when false advice is intentionally given (§ 1300 line 2 ABGB) or 
when there is a breach of a protective law within the meaning of § 1311 ABGB 
that is specifically directed at protecting pure pecuniary interests.15 Further-
more, it must be observed that Austrian law is far more restrictive when it 
comes to awarding damages for non-pecuniary damage than pecuniary damage 
(see supra no. 6), and finally that lost earnings are recoverable under § 1323, 
1324 ABGB in the case of gross fault only (see supra no. 2). All of these dis-
tinctions – fundamental to Austrian law – must be taken into account when 
assessing damage and this makes it necessary to divide the “overall loss” suf-
fered into its separate components. In this context, it must be particularly em-
phasised that compensation for pecuniary and non-pecuniary damage must be 
awarded separately and not in one lump sum.

In the given context we can also point to the way compensation is awarded 
in the case of unlawful killing by causing bodily injury. If the injured person 
dies as a result of bodily injury, all costs are to be compensated by the tortfea-
sor (§ 1327 ABGB). It is unanimously understood that such costs definitely 
include the expenses of a socially appropriate funeral such as is customary in 
the place.16 This legal consequence in the context of unlawful killing is remark-
able because it departs from a very central principle of tortious responsibility 
– namely the requirement of causation: the unlawful action (killing) is in fact 
not causal for the accrual of the funeral costs because these costs accrue sooner 
or later for everybody; the killing was causal only for the earlier accrual of the 
costs. Nonetheless, the law provides that the expenses of a funeral such as is 
customary in the place shall be compensated in full.

Thus, in this context too, it is apparent that individual losses arising out of an 
unlawful action may be subject to a deviation from the general rules of tortious 
responsibility. Hence, the recoverability of funeral expenses under Austrian 
tort law can also be used as an example to show that individual losses may 
be subject to special rules regarding recoverability and thus are to be seen as 
independent losses.

14 See also Koziol, ZEuP 1995, 360 ff.
15 In more detail Koziol, JBl 2004, 273 ff.
16 OGH 4 Ob 55/99p = ecolex 1999, 766.
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Recoverability of Consequential LossB. 

5. Please state how consequential loss is defined in your national tort law. Is 
consequential loss regarded as an independent harm that has to be addressed 
separately or as part of the overall damage, meaning that there is no need 
to re-consider the requirements for liability found to have been satisfied in 
respect of the “primary loss”? Where is the line drawn between several inde-
pendent losses and a consequential loss?

There does not seem to be a precise definition of consequential loss in Austrian 
tort law. It is mainly understood as damage which arises as a consequence of a 
primary loss; this is why the term “secondary loss” is also used sometimes.17 The 
significance of the term consequential damage can best be described as providing 
a distinction from such harm as arises “directly” from damage to something mate-
rial (costs of reparation, loss of value) and/or as a result of the infringement of oth-
erwise absolutely protected rights (e.g. medical expenses, pain and suffering as a 
consequence of bodily injury). By contrast, consequential loss is a “further harm” 
which the party whose right has been infringed suffers.18 The classical examples 
for such losses are loss of income and loss of profit (lucrum cessans).

If an absolutely protected legal interest is infringed, then the consequential losses 
which result therefrom are in principle also recoverable. It shall be assumed that a 
behavioural norm that prohibits the endangerment or damaging of someone else’s 
legal interest not only encompasses the protection of such legal interest but is also 
intended to prevent the resulting consequential damage.19 This applies not only 
to the protection of health, which includes the prevention of loss of earnings, but 
also to property rights. Thus, the consequential damage resulting from infringe-
ment of property rights are in principle also recoverable, while pure pecuniary 
interests as such do not enjoy any general protection.20 Hence, although there is no 
really exact definition of consequential damage, this category of damage possess-
es considerable significance. At the same time, it must of course be admitted that 
it is at times difficult to find the exact dividing line between a consequential loss 
and independent loss. Moreover, the importance of always examining whether 
all prerequisites for tortious responsibility have been met with regard to the con-
sequential losses as well must be stressed. This applies in particular with respect 
to any contributory fault (cf. infra no. 19 ff.) and as far as legal causation (the 
“relation of unlawfulness”; Rechtswidrigkeitszusammenhang) is concerned,21 i.e. 
the question whether the duty breached was also intended specifically to prevent 
such harm as is in fact at issue. In this context, the higher the rank of the primarily 
protected legal interests, the broader the scope of protection must be drawn.22

17 M. Spitzer in: R. Welser (ed.), Fachwörterbuch (2005) 465.
18 Cf. Koziol (fn. 2) no. 8/35.
19 Koziol (fn. 2) no. 8/35.
20 E. Karner in: H. Koziol/P. Bydlinski/R. Bollenberger (eds.), Kurzkommentar zum ABGB 

(KBB) (2nd ed. 2007) § 1295 no. 2, with further references.
21 Cf. Koziol (fn. 2) no. 8/35.
22 Koziol (fn. 2) no. 8/35.
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6. CASE STUDY (consequential loss; contributory negligence) P’s right hand is 
injured in a traffic accident negligently caused by D. Consequently, P is unable 
to pursue his career as a piano teacher for six weeks. P thus sustains loss of 
earnings. Assuming that P himself acted negligently and that his negligence 
contributed to his pain and suffering, but it did not have any effect on his 
ability to work and therefore on his loss of earnings, to what extent is D liable 
for a) P’s pain and suffering and b) his loss of earnings? In the instant case, 
is loss of earnings regarded as an independent loss that has to be addressed 
separately?

As elaborated above (see supra no. 9 f.), compensation may be reduced as a 
result of contributory negligence if there is a causal link between the plaintiff’s 
contributory conduct and the particular loss he has sustained. Contributory neg-
ligence is, therefore, taken into account for each part of the loss separately.

Accordingly, in the instant case, apportionment of the damage should be con-
sidered because of P’s contributory conduct, but only with respect to com-
pensation for pain and suffering, as only in this regard is there a causal nexus 
between the loss sustained and the victim’s conduct. As P’s own negligence 
did not have a causal effect on the extent of the loss of earnings, the claim to 
compensation under this head shall not be reduced.

As there is no rule under Austrian tort law expressly categorising harm as ei-
ther a single indivisible loss or a plurality of losses, one cannot say whether 
loss of earnings is to be classified as an “independent loss”. However, there is 
no doubt that loss of earnings has to be addressed separately with regard to the 
requirements of liability. It must also be considered that damages for pecuniary 
and non-pecuniary damage respectively should always be awarded separately 
and not in a lump sum.

7. CASE STUDY (consequential loss; statute of limitation) In January 2000 D 
breaks into the production hall of P Company, which manufactures computer 
equipment. He damages some high-tech components which have been pre-
pared for delivery to other manufacturers. Since the break-in and the damage 
caused by D are not noticed immediately by P Company staff, some of the 
damaged computer equipment is sent to different manufacturers (A, B, and 
C) without having been repaired adequately prior to dispatch. Consequently, 
P has to pay damages to his customer A. After successfully claiming recourse 
from D in January 2002, P is sued for damages by his customer B and in Janu-
ary 2003 by C. Are the payments to B and C regarded as consequential losses 
that are part of the overall damage caused by D, or as independent losses that 
have to be addressed separately? What are the commencement dates for the 
limitation periods applying to P’s recourse actions in respect of his payments 
to A, B, and C?

According to the definition of consequential loss given in the answer to Ques-
tion 5 (see supra no. 17), the payments to A, B, and C must be regarded as con-
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sequential loss sustained by P since they are a consequence of a primary loss 
(physical harm = damage to property). Thus, in the imprecise language used 
by Austrian tort lawyers,23 one might refer to them as part of a single overall 
“damage”. However, as also mentioned above, each of these losses has to be 
addressed separately with regard to the requirements of liability.

Concerning the commencement dates for the limitation periods, § 1489 ABGB 
applies. Under Austrian civil law compensation claims are subject to a three-
year prescription period, which starts to run once the victim gains knowledge 
of damage and tortfeasor. If the damage or the tortfeasor has not become known 
to the victim, then the period of limitation is 30 years. The same applies if the 
damage resulted from a criminal offence which may be punished with a prison 
sentence of more than one year. It is commonly understood that this long pe-
riod of limitation begins independently of when the damage occurred with the 
event which caused the damage,24 but in fact, here too the point in time that the 
damage occurred is the correct starting point, just as for the shorter period of 
limitation which shall now be discussed in more detail.25

If the three-year limitation period applies, it shall commence when the claim-
ant is aware of the loss and knows who the wrongdoer is, so that he can file a 
claim with some prospect of success. It is subject to debate when exactly the 
claimant is deemed to be aware of his loss. Some argue that he cannot be aware 
of a loss before the loss actually occurred; therefore prescription will not com-
mence without the loss being sustained by the claimant. Others consider it suf-
ficient that it is foreseeable to the claimant that he is going to sustain a (further) 
loss, but it is not a prerequisite for the commencement of the limitation period 
that the interests of the claimant have already been affected.

For decades, the Austrian Supreme Court has held that the period of limita-
tion commences as soon as it is sure that a loss will occur; so the limitation 
period may even start before the claimant actually sustained a loss.26 In 1995 
the Court changed its mind in a startling judgment:27 Following the arguments 
of the famous Austrian scholar Franz Bydlinski28 the Court gave up its previous 
practice and took a middle course between the two positions outlined before to 
hold that in general prescription does not commence until a loss has occurred. 
However, this is not a prerequisite for the start of the limitation period if the 

23 See supra no. 8.
24 See W. Dehn in: H. Koziol/P. Bydlinski/R. Bollenberger (eds.), KBB (2nd. ed. 2007) § 1489 

no. 9, with further references.
25 Koziol (fn. 2) no. 15/19; OGH 2 Ob 58, 59/91 = JBl 1993, 726 noted by Ch. Huber.
26 OGH 6 Ob 366/66 = Entscheidungen des OGH in Zivil- und Justizverwaltungssachen (SZ) 

39/222 = EvBl 1967/303; 5 Ob 179/72 = JBl 1973, 372 = Evidenzblatt der Rechtsmittelent-
scheidungen (EvBl) 1973/88; OGH 5 Ob 1/85 = JBl 1986, 108 noted by W. Selb; OGH 2 Ob 
58, 59/91 = JBl 1993, 726 noted by Ch. Huber. See also Koziol (fn. 2) no. 15/11, with further 
references.

27 OGH 1 Ob 621/95 = SZ 68/238.
28 Schadensentstehung und Verjährungsbeginn im österreichischen Recht, in: Festschrift für Stef-

fen (1995) 65.
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claimant has already sustained a primary loss and it is foreseeable to him that 
further (secondary) losses will occur in the future. In this case, the limitation 
period commences with respect to all losses – even those occurring in the fu-
ture – on the date when the claimant was able to foresee that he will sustain 
some more loss in the future.

To avoid prescription of his claim, the claimant has to file a lawsuit within 
the limitation period, that is within three years from the moment when future 
losses were foreseeable to him. Naturally, he cannot claim for compensation 
of a loss he has not sustained yet. Therefore, he has to file an action for the 
declaration of liability of the defendant for all future losses resulting from the 
tortious act or omission that has caused the primary loss. The same is true for 
future loss of earnings which is foreseeable to the claimant: the limitation pe-
riod commences as soon as the claimant has sustained the primary loss, even if 
the claimant’s earnings have not been affected yet at all.

Therefore, in the instant case, the limitation periods for P’s recourse actions 
in respect of his payments to A, B, and C commence with that point in time at 
which it was foreseeable to him that A, B, and C would claim damages because 
of damaged equipment.

Looking at this discussion on prescription problems in the light of the question 
of aggregation and divisibility of damage, one can say that – although this has 
not been addressed explicitly – it is decisive for the legal consequences in the 
field of prescription whether the overall harm caused to the claimant is con-
sidered a single loss or a plurality of losses: If it is assumed that the claimant 
sustained a single loss (primary loss) that consequently increased (secondary 
loss), this might explain why the limitation period with respect to all losses 
should commence instantly. However, if it is assumed that the claimant sus-
tained several independent losses, the limitation period commences for each 
loss separately when it occurs.

Naturally, Austrian courts and Austrian scholarship did not resolve the question 
on the commencement of the limitation period by explicitly deciding whether a 
single loss or a plurality of losses is to be assumed. But, even the name the lit-
erature has given to the Austrian Supreme Court’s new position shows that pre-
cisely that was recognized implicitly as the crucial point. In academic literature 
the Supreme Court’s position has been dubbed “gemäßigte Einheitstheorie” 
which could be translated as “moderate doctrine of unity”. In our opinion, this 
shows to some extent that the question on aggregation or divisibility in respect 
of prescription was decided tendentially in favour of aggregation.

8. In your national tort law, are there any other cases not previously mentioned 
where it may be decisive whether a harm is regarded as a consequential loss, 
and therefore only part of the “primary loss”, or as an independent harm 
caused by the same tortious act or omission?
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As elaborated above, the distinction between infringement of absolutely pro-
tected legal interests and the consequential damage resulting therefrom, on 
the one hand, and pure pecuniary loss, on the other hand, carries considerable 
significance when it comes to the recoverability of the harm which has been 
incurred, because pure pecuniary interests do not enjoy any general protection. 
In the case of consequential damage too, it must of course be remembered that 
all liability requirements must be satisfied. Insofar we may refer the reader to 
Question 5 (see supra no. 18). In the given context, it must be added that similar 
considerations also apply to the field of non-pecuniary damage: non-pecuniary 
damage which constitutes consequential loss arising from the infringement of 
absolutely protected personality rights must always be compensated in full. 
Correspondingly, there is a principle of overall assessment of the entire non-
pecuniary damage.29 Thus, emotional distress resulting from a bodily injury, 
for example, must also be compensated in full.30 Mere emotional injury which 
does not derive from the infringement of a personality right, on the other hand, 
is only recoverable by way of exception, in particular in the case of damage 
caused contra bonos mores (§ 1295 (2) ABGB).31 

Liability Caps and Minimum ThresholdsC. 

9. Please state when, if at all, liability for damage is capped in your national 
tort law. In such cases, are there statutory provisions or case-law principles 
which deal with the issue of whether the consequent damage is a single indi-
visible loss – in which case the tortfeasor’s overall liability is capped by the 
maximum amount – or a plurality of several independent losses, for each of 
which the tortfeasor is liable up to the maximum amount?

There are several statutes which lay down caps for certain categories of loss. 
The most important of these caps and statutes are set out below.

Within the context of fault-based liability, liability caps are uncommon under 
Austrian law. In fact, as far as can be told,32 there is only one provision which 
stipulates a liability cap: under § 275 Business Enterprise Code (UGB) an au-
ditor is liable to any company he audited, and any enterprises associated there-
with which also suffer, for damage which results from a breach of his duty to 
audit the financial statements impartially and with due diligence. This duty to 
compensate is limited as to its extent in the case of negligent injury, whereby 
the maximum amount depends on the fulfilment of various size factors within 

29 Karner (fn. 10) 83; also see earlier H. Stoll, Empfiehlt sich eine Neuregelung der Verpflichtung 
zum Geldersatz für immateriellen Schaden? Verhandlungen des 45. Deutschen Juristentages 
(1964) I/1, 133 f.

30 K.-H. Danzl in: K.-H. Danzl/K. Gutiérrez-Lobos/O.F. Müller (eds.), Das Schmerzengeld in 
medizinischer und juristischer Sicht (9th ed. 2008) 146 ff.; Karner (fn. 10) 88 ff.

31 Bydlinski (fn. 8) 251; Koziol (fn. 2) no. 11/10; Karner (fn. 10) 79 f.
32 See also S. Kalss, Die Haftung des Abschlussprüfers gegenüber Gläubigern, Gesellschaftern 

und Anlegern, Österreichisches Bank-Archiv (ÖBA) 2002, 187, 200 f.; Koziol (fn. 2) no. 6/25 
fn. 70; W. Doralt, Haftung der Abschlussprüfer (2005) no. 177.
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the company (number of employees, balance sheet total, turnover): depending 
on the size of the company, the auditor is liable in the case of negligent injury 
up to the amount of two, four, eight or twelve million Euro. In the relevant 
commentaries,33 it is contended that these caps apply regardless of how many 
breaches of duty were committed and how many enterprises incurred damage. 
However, the limit on liability is in each case per audit of financial statement; 
hence if the same auditor audits badly in several years and if this results in 
each case in damage, then liability up to the statutory maximum is possible for 
each year.34

While such liability caps appear to be incompatible with the system of fault-
based liability and thus constitute an exception, they are frequently found in 
the strict liability provisions of Austrian tort law. First of all, the Traffic Li-
ability Act (Eisenbahn- und Kraftfahrzeughaftpflichtgesetz, EKHG) should be 
mentioned in this context; this Law regulates liability for accidents involving 
the use of railways and motor vehicles. When it comes to the cap, the EKHG 
distinguishes between killing and/or injuring a person, on the one hand, (§ 15 
EKHG) and damage to property, on the other, (§ 16 EKHG). Within the cat-
egory of personal injury there is nonetheless also a further differentiation. The 
cap for personal injury depends on whether the compensation is to be paid in 
the form of a lump sum (cap = € 1,600,000) or in the form of an annuity (cap = 
€ 100,000 per year). In this context, the explicitly stipulated cap is interesting 
in the event that several people are injured by the same event. According to the 
EKGH, the cap applies for each of the victims, but there is also an overall cap 
which must not be exceeded by the compensation to be paid in total (§ 15 (3) 
EKHG).

There is a similar rule in the Air Traffic Act (Luftfahrtgesetz, LFG), which 
regulates liability for damage caused by accidents involving the use of aero-
nautical equipment: this also provides for liability caps, whereby different caps 
are set out for damage to property and personal injury (§ 151 f. LFG).

Damage caused by accidents involving electricity or gas works is also subject 
to strict liability under the Imperial Liability Act (Reichshaftpflichtgesetz, RH-
PflG). This law also provides for liability caps: liability for property damage 
is limited to € 1,000,000 (§ 7b (1) RHPflG). If the compensation for personal 
injury is to be paid in the form of an annuity, the amount awarded may not ex-
ceed € 100,000 per year (§ 7a RHPflG). Furthermore, there is a liability ceiling 
for all compensation claims based on the same event (§ 7b (2) RHPflG).

This brief overview indicates that liability caps in the area of strict liability rest 
on common principles:35 (i) Statutory caps are stipulated separately with regard 

33 E. Lechner in: M. Straube (ed.), Handelsgesetzbuch vol. I (3rd ed. 2000) § 275 no. 11.
34 Doralt (fn. 32) no. 161.
35 See the report by G. Wagner, Aggregation and Divisibility of Damage in Germany: Tort Law 

and Insurance (contained in this volume) no. 38.
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to personal injury and property damage. (ii) Liability limitations are provided 
for both with respect to liability towards a victim and in terms of liability caps 
for the overall liability of the tortfeasor arising out of the damaging event, 
when several persons sustain damage. (iii) In such cases in which several vic-
tims must be compensated and when the maximum amount does not suffice to 
compensate each loss, a distribution rule comes into play: the maximum sum 
owed by the defendant has to be apportioned between the victims according to 
the principle of proportionality.

In summary, one might deduce from these principles that Austrian statutes 
stipulating strict liability under certain aspects do divide the harm resulting 
from one harmful event into a plurality of losses. Firstly, property damage und 
personal injury could be seen as two independent losses, especially as separate 
liability caps are often laid down for these two categories. Secondly, it also 
makes a difference whether the damage is to be compensated by means of a 
lump sum or in the form of an annuity. This could also be seen as an indica-
tion that the law proceeds from two different kinds of damage according to the 
form of compensation.

10. Please state when, if at all, the victim has to bear a minimum threshold of 
loss himself in your national tort law. In such cases, are there statutory provi-
sions or case-law principles which deal with the issue whether the damage is a 
single indivisible loss – so that the victim has to bear the below-the-threshold 
loss only once – or a plurality of several independent losses, with the threshold 
therefore applied several times over?

As far as can be seen, there is only one case covered by Austrian statutes where 
the right to compensation is restricted by a minimum threshold. Originating in 
Art. 9 lit. b) of the EC Product Liability Directive, § 2 of the Product Liability 
Law (Produkthaftungsgesetz, PHG) stipulates a minimum threshold with re-
spect to claims for compensation of property damage brought under this Act. 
The share to be borne by the victim is € 500. However, pursuant to § 15 PHG 
this is without prejudice to the tort law provisions of the Austrian Civil Code 
(ABGB), according to which damage must be compensated to a greater extent. 
Thus, claimants also have the possibility to assert even the damage which is 
subject to the deductible when the claim rests on another legal base36 (e.g. tort, 
contractual liability, or strict liability).

Insofar as the claim is brought under the Product Liability Act, the threshold 
seems to apply to each damaged thing, according to the wording of the statute 
(“Der Schaden durch die Beschädigung einer Sache ist nur zu ersetzen […] 
mit dem 500 Euro übersteigenden Teil”, The loss arising from damage to a 
thing is only recoverable […] to the extent it exceeds € 500). In academic 
literature, however, it is pointed out that such an interpretation would lead to a 
victim possibly being denied compensation if he sustained damage far exceed-

36 R. Welser/Ch. Rabl, Produkthaftungsgesetz (2004) § 15 no. 3 ff.
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ing € 500 but consisting of the destruction of several things all individually 
worth less than € 500.37 Hence, the limitation under § 2 PHG should apply to 
a “damage event”, i.e. for the consequences of a damaging occurrence for one 
victim.38 In this case, each victim would be compensated for the entire damage 
sustained to the extent that it exceeded € 500. This would render the question 
of whether several items of property can be treated as an overall unit of prop-
erty under § 2 PHG redundant.

Therefore, we may answer the questions posed by the Questionnaire to the tune 
that property damage sustained by one victim is treated as a single indivisible 
loss.

11. CASE STUDY (minimum threshold in product liability) A short circuit in the 
electric system causes a fire in P’s parked car which completely burns out. The 
fire also destroys P’s golfing equipment that was stored in the car boot, and 
his car telephone system. P claims compensation from the manufacturer on the 
basis of the latter’s liability for defective products. Is the whole damage – to 
the vehicle’s telephone system, the vehicle itself and the golfing equipment – to 
be treated as a single indivisible loss or as a plurality of independent losses? 
The EC Product Liability Directive prescribes a minimum threshold in respect 
of claims for property damage. Would separate thresholds apply to each loss – 
i.e. P’s car, the car telephone system, and the golfing equipment – or would a 
single threshold apply to the whole amount? Could one even argue that the 
damage to the golf bag and the damage to the golf clubs are to be regarded as 
independent losses?

As explained above (supra no. 39), the threshold imposed by § 2 Product Li-
ability Act applies only once to all loss sustained by the claimant arising out 
of the same damaging event. Therefore, in the present case study, the whole 
damage to P’s property is to be treated as a single indivisible loss, including the 
damage to the telephone system and the golfing equipment.

In this connection it is to be emphasised that the damage to the car itself is not 
compensable under the Product Liability Act. Art. 9 lit. b) Product Liability 
Directive and § 1 (1) Product Liability Act allow for compensation only if an 
item of property other than the defective product itself was damaged. This rule 
naturally raises difficult questions with respect to the extent of the duty to com-
pensate, which also touch on the dividing line between single loss and plurality 
of losses under discussion here. For if the duty to compensate is limited to such 
damage as occurred to a thing separate from the product, then this could mean 
that the Product Liability Directive and/or the Austrian Product Liability Act 
proceed from two independent losses: one loss which is recoverable under the 
Product Liability Act, and one loss which is not recoverable.

37 R. Welser, Das neue Produkthaftungsgesetz, Wirtschaftsrechtliche Blätter (wbl) 1988, 165, 
170.

38 Welser/Rabl (fn. 36) § 2 no. 11.
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The question of when an item constitutes “property separate from the product” 
is the subject of intense debate. Some few voices contend that even a single 
part, which was integrated into the end-product and damaged the overall end-
product as a result of its own defectiveness, must be seen as a product in its 
own right. Damage which is consequently sustained to the end-product would 
then be seen as damage to property separate from the defective (sub-)product 
und thus recoverable under the Product Liability Act.39 From this point of view, 
the destruction of the sub-product and the destruction of the end-product are 
seen as two independent losses, whose recoverability is to be assessed sepa-
rately under the Product Liability Act.

The Austrian Supreme Court and most academic literature, on the other hand, 
take a stricter approach. In a decision from the year 1994, the Austrian Su-
preme Court40 had to decide a case in which a tear in a water hose behind a 
car motor led to said motor being damaged. The plaintiff sought compensation 
from the importer, who indeed in principle was liable for the damage to the 
motor under the Product Liability Act, with the argument that his claim was 
based on damage to property separate from the defective sub-product (the wa-
ter hose). However, the OGH rejected this argument and followed the opposite 
line taken by prevailing opinion:41 said prevailing opinion is that the question 
of whether something is part of the end-product or something different and 
separate therefrom must be determined according to prevailing public under-
standing. Difficulties often arise when it comes to accessories to end-products. 
A sun-roof will always be seen as a component of the end-product, i.e. the car, 
whereas the fire extinguisher delivered along with and kept in the car may be 
qualified as an independent product.

For the case study at hand, this means that while the damage to the golfing 
equipment and also to the telephone system is recoverable, the damage to the 
car itself and to the car’s electric system does not constitute damage to prop-
erty separate from the product and is thus non-recoverable. 

In summary, it may be deduced from this legal position that the compensation 
rules of the Product Liability Act make it necessary to split up the damage sus-
tained when examining whether it is recoverable. The crux is whether the dam-
age is sustained to property separate from the product or not. Insofar as this is 
the case, the damage is a recoverable loss, which can be seen as an independent 
loss distinct from the damage to the defective product itself.

39 Cf. on this the references in Welser/Rabl (fn. 36) § 1 no. 22 ff.
40 OGH 8 Ob 536/93 = SZ 67/22 = JBl 1994, 477; see also OGH 2 Ob 188/97d = EvBl 

1999/126.
41 Welser/Rabl (fn. 36) § 1 no. 27.
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12. Which criteria are decisive in establishing liability caps and minimum 
thresholds in your national tort law? Consider, in particular, the following: the 
kind of loss (e.g. personal injury or damage to property); the form of liability 
(e.g. fault-based liability or strict); the personal attributes of the victim or the 
tortfeasor (e.g. employee, minor, professional); other criteria (e.g. compen-
sation by annuities or by lump-sum). If the law recognises such distinctions, 
could one argue that the loss sustained by the victim in consequence of a single 
tortious act or omission has to be regarded as a plurality of separate losses, 
some of them subject to liability caps or minimum thresholds, and some of 
them not?

As already explained, minimum thresholds are rare in Austrian tort law. As far 
as can be told, the only statutory minimum threshold is the one which is laid 
down in the Product Liability Act (supra no. 38). As is the case for the Product 
Liability Directive on which this rule is based, the minimum threshold under 
Austrian law only applies to property damage and not to claims for personal 
injury.

As already stated (cf. supra no. 36), within the field of strict liability, limitation 
of liability by means of liability caps always basically depends on what kind of 
protected interest has been infringed (personal injury or property damage).

The form of liability is decisive in establishing liability caps: while Austrian 
tort law does not provide for any liability caps in the field of fault-based liabil-
ity, such are the rule within the context of strict liability.42

The specific profession of the tortfeasor can also lead to a divergent tort law 
assessment in certain constellations of facts. As already described above (supra 
no. 32), an auditor is liable under § 275 Business Enterprise Code (UGB) to-
wards the company he audits, and any enterprises associated therewith which 
also suffer, for damage arising from any breach of his duty to audit the finan-
cial statements impartially and with due diligence. This duty to compensate is 
limited as to amount if the damage is inflicted negligently, whereby the maxi-
mum threshold depends on certain size factors within the company (number of 
employees, balance sheet sum, turnover).

Finally, it is also customary in the field of strict liability under Austrian law to 
make the liability cap dependent on the form of compensation awarded: both 
the Traffic Liability Act (§ 15 (1) EKHG) and the Air Traffic Act (§ 152 LFG) 
set out different maximum thresholds for compensation by annuities and for 
compensation by lump sum.

Against the background of the provisions cited, it would in our opinion cer-
tainly be possible to consider that the loss sustained by the victim in conse-
quence of a single tortious act or omission has to be regarded as a plurality of 

42 Cf. supra no. 36.
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separate losses, some of them subject to liability caps or minimum thresholds, 
and some of them not.

Plurality of LossesD. 

13. When property jointly owned by two or more parties is damaged, is the 
harm resulting from such damage considered to be a plurality of several inde-
pendent losses sustained by each person whose rights have been infringed? 

In the event that there is co-ownership (Miteigentum), the Austrian Civil Code 
provides special rules for the assertion of claims by the owners. § 848 ABGB 
stipulates that a debtor who has a payment obligation towards a community 
of creditors cannot satisfy his debt by paying individual creditors; rather such 
debt as is owed to a community of creditors must be paid to the entire com-
munity. This provision is in principle also applied by the Austrian Supreme 
Court to the claims of a community of co-owners, even if such claims concern 
divisible claims for money:43 the debtor is not obliged to deliver performance 
to a single creditor (co-owner) rather he can only be sued for performance to 
all creditors (co-owners). He can only be obliged to perform towards an indi-
vidual creditor (co-owner) if such provides a guarantee in the event that an-
other individual creditor (co-owner) later also takes recourse against the debtor 
(§ 890 ABGB).

Insofar as delictual compensation claims concerning co-ownership are in-
volved, the OGH regards these as divisible performance; thus, each co-owner 
can independently assert a claim for compensation corresponding to the share 
of his co-ownership.44 In the context of the question under discussion here, 
we may deduce that according to Austrian judicature, separate loss is deemed 
to occur within the property of each single co-owner when the jointly-owned 
property is damaged. 

This question must be looked at in a more differentiated manner nonetheless 
when restitution in kind is sought instead of damages. According to Austrian 
case law, the victim has de facto a right to choose whether he wants compen-
sation in the form of damages or restitution in kind.45 Firstly, then, it must be 
examined how a plurality of co-owners can arrive at the decision on whether 
to sue for damages or restitution in kind from the tortfeasor. Insofar as the 
co-owners cannot reach consensus, the majority of the shares decides on such 
measures which have the aim to preserve the jointly owned property (§ 833 

43 E.g. OGH 9 Ob 91/06g = Wohnrechtliche Blätter (wobl) 2007/21 noted by G. Call: Miet-
zinsforderungen einer Miteigentümergemeinschaft sind Forderungen, deren Leistung nur an 
die Gemeinschaft verlangt werden kann (Gesamthandforderung).

44 OGH 6 Ob 583/77 = JBl 1979, 88; 1 Ob 80/97i = ecolex 1998, 623; with the same result 
St. Perner in: A. Fenyves/F. Kerschner/A. Vonkilch (eds.), Klang-Kommentar (3rd ed. 2008) 
§ 890 no. 34.

45 E.g. OGH 4 Ob 343/99s = EvBl 2000/104. However, the law accords precedence to restitution 
in kind (§ 1323 ABGB).
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ABGB, “ordentliche Verwaltung”).46 If the decision is for restitution in kind, 
each co-owner can require reparation of the collective property. 

14. CASE STUDY (joint ownership) P1 and P2 are joint owners of a building that 
has been destroyed by a malicious arson attack by D. Is the harm sustained by P1 
and P2 regarded as a single indivisible loss or as two losses sustained by P1 and 
P2 independently, and what are the consequences of the chosen classification?

According to the above (see supra no. 54 f.), each joint owner has the power 
to assert a claim for damages corresponding to his share of the joint property. 
Equally, the claim for restitution in kind is not a joint claim in the sense of 
§ 848 ABGB; as has been correctly pointed out,47 this is why each joint owner 
can seek the reparation of the joint property autonomously. The decision on 
whether to pursue restitution in kind or damages is, however, a question of the 
joint will and must thus be taken on the basis of § 833 ff. ABGB.

15. CASE STUDY (ownership and right of use) P1 owns wooded land over which 
P2 has acquired the prescriptive right to collect timber. D negligently causes 
a fire which destroys the wood. Is the harm suffered by P1 and P2 regarded as 
a single indivisible loss or as two independent losses, and what are the conse-
quences of the chosen classification?

If P2 is entitled in rem to the land on the basis of an easement or a right to use, 
then the rules already described above in relation to co-owners will also apply 
(see supra no. 54 f.): damages can therefore be sought by each of the two vic-
tims according to his in rem right. Equally, each victim will be entitled to seek 
restitution in kind – subject to the appropriate decision-making process.

If P2 is not entitled in rem but only has a right to claim, then it must first be 
observed that in the context of delictual liability, pure pecuniary losses are 
generally not recoverable under Austrian law (see supra no. 6 and 14). Com-
pensation would nonetheless come into question if mere shifting of damage 
were involved and the losses incurred could thus be claimed for under the 
rules on liquidation of third-party damage.48 This is equally the case if P2, for 
instance as tenant, has a right to possession in the sense of § 372 ABGB and 
thus has had an absolutely protected interest infringed. Insofar P2 incurs an 
independent loss (diminishment of a right to use); he can autonomously seek 
compensation therefor, whereby however, a distinction will also be made here 
between restitution in kind and damages.49 

46 Persuasive on this Klang-Perner (fn. 44) § 890 no. 34.
47 See on the following, ibid.
48 Cf. on this KBB-Karner (fn. 20) § 1295 no. 17, with further references.
49 For the comparable problematic of damage to a thing which is sold subject to title retention, see 

H. Koziol, Österreichisches Haftpflichtrecht II (2nd ed. 1984) 34: for damages for members of 
communities of creditors (§ 888, 889 ABGB), for restitution in kind for a community of credi-
tors (§ 890 ABGB); Klang-Perner (fn. 44) § 889 no. 22: analogous application of § 848 ABGB 
(claims of co-owners).
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Plurality of Losses and Multiple TortfeasorsE. 

16. Under what conditions is it assumed that multiple tortfeasors have jointly 
caused a single harm to the victim? Under what conditions is it assumed that 
multiple tortfeasors have caused independent losses to a single claimant that 
have to be addressed separately? What are the prerequisites of joint liability 
for harm caused by multiple tortfeasors? Could one argue that there are sev-
eral independent losses caused by different tortfeasors, but that the tortfeasors 
are jointly and severally liable for the entire loss at the same time?

The basic rule is that each tortfeasor who carries responsibility in an attribu-
tive sense for a conditio sine qua non for the damage which occurred is liable 
for such. If several wrongdoers are each separately responsible for a conditio 
sine qua non for damage which occurred, then they are jointly and severally 
liable.50 Thus, even this basic rule is based on the distinction between separate 
losses which are to be attributed separately to the individual tortfeasors and 
the causation of an overall loss for which the tortfeasors are liable jointly and 
severally.

The liability of several wrongdoers is regulated in more detail in § 1301, 1302 
ABGB, which distinguish between independent perpetrators and joint per-
petrators. Tortfeasors who act independently of each other are independent 
perpetrators. If the losses caused by such can be determined, then each is re-
sponsible for his own share. This attribution of the separate (sub)losses to the 
respective tortfeasors is compatible with the conditio sine qua non formula and 
thus with the general rules. However, if the shares caused by the independent 
perpetrators cannot be determined, they are liable jointly and severally. The 
independent perpetrators are thus liable for the entire damage. This liability on 
the basis of merely potential causation is justified by the argument that the risk 
arising from the impossibility of clarifying the precise origin of the damage 
should be borne by the tortfeasor who has acted unlawfully and culpably and 
not by the injured party who is not at fault; the same idea can be applied when 
it comes to strict liability.51 Cases of alternative causation are also solvable in 
this fashion; these are cases in which it cannot be established which of several 
tortfeasors caused a loss. The tortfeasors are also liable jointly and severally in 
this case, by analogy to § 1302 ABGB.52

Unlike independent perpetrators, joint offenders act in concert and with intent. 
Regardless of whether the proportions caused by the joint offenders can be 
determined or not, the law stipulates that they always be liable jointly and 
severally.53 This collective liability of the joint offenders is justified by the as-

50 OGH in SZ 55/62; Koziol (fn. 2) no. 14/11; KBB-Karner (fn. 20) § 1301 no. 1.
51 Koziol (fn. 2) no. 3/42 f.; R. Reischauer in: P. Rummel (ed.), ABGB (3rd ed. 2007) § 1302 

no. 2a and 12; KBB-Karner (fn. 20) § 1302 no. 7.
52 Koziol (fn. 2) no. 3/31; KBB-Karner (fn. 20) § 1302 no. 4; OGH in SZ 63/185.
53 OGH in SZ 27/103; SZ 43/141.
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sumption of psychological causation, i.e. the thoroughly realistic assumption 
that none of the joint offenders formed the intention to inflict the loss on their 
own. It must be noted that in the case of especially dangerous actions, it is suf-
ficient that the joint offenders’ intention was directed towards the proscribed 
conduct and it is not required that their intention also encompassed the oc-
currence of the loss. The OGH has decided a case along these lines in which 
uninvolved third parties sustained harm because of an illegal car race on public 
roads. All the participants in the race were adjudged jointly and severally liable 
for the damage to the uninvolved third parties regardless of whether they them-
selves were directly involved or not in the actual accident. Lastly, it ought to 
be mentioned that besides joint offenders, instigators (Anstifter) and assistants 
(Gehilfen) are also jointly and severally liable for overall loss.54

17. CASE STUDY (joint and concurrent liability) D1, D2, and D3 plan to rob a 
couple, E and F. D1 will wait in the car and is responsible for their getaway. 
D2 will use his gun to keep the couple under control and take the money from 
E, while D3 will take the jewellery which F is wearing. D1, D2 and D3 agree to 
use force if it appears necessary. As a result of E defending himself against D2, 
the latter fires his gun, injuring E who subsequently claims compensation for 
medical expenses and pain and suffering. F claims restitution of her jewellery 
and, as it was damaged in the fracas, the cost of repairs. In the instant case, 
is there considered to be one overall loss which is attributable to each of the 
tortfeasors to the same extent or are there several independent losses, each at-
tributable to a different tortfeasor? To what extent are D1, D2 and D3 liable?

As D1, D2 and D3 are deemed to be joint offenders in the sense of § 1301, 
1302 ABGB, they are liable jointly and severally – as already explained in the 
answer to Question 16 – regardless of whether it is possible or not to determine 
the proportions of the damage they caused individually. It has already been 
explained that instigators and assistants are treated in the same way as joint 
offenders and the OGH has already explicitly held that this applies to someone 
who acts as lookout in a getaway car.55

With respect to the distinction between separate losses and overall loss, the 
following applies: whereas every infringement of a protected interest includ-
ing the resulting consequential damage can be seen as a single loss, this does 
not alter the fact that joint offenders are collectively liable for the sum of the 
individual losses without it being necessary to examine which of them was 
actually causal for which of the individual losses. However, it must be noted 
that it is open to each joint offender to prove that he is not responsible for any 
conditio sine qua non for the damage.56 

54 OGH in SZ 30/80; 1 Ob 200/03y = ZVR 2004/49; KBB-Karner (fn. 20) § 1301 no. 1.
55 OGH 1 Ob 200/03y = ZVR 2004/49; cf. also SZ 30/80: Anfertigung einer Maske für Raubüber-

fall.
56 F. Bydlinski, Mittäterschaft im Schadensrecht, Archiv für die civilistische Praxis (AcP) 158 

(1959/1960) 430.
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18. CASE STUDY (personal injury was explicitly excluded) Assuming the same 
facts as above, is the case treated differently if D1, D2 and D3 initially agreed 
not to use force, but D2 nevertheless fired his gun when E failed to comply with 
his orders? In this case, does D2 bear exclusive responsibility for E’s injury, or 
can D1 and D3 also be held liable for it on the basis that there is one overall 
loss that is attributable to each of the tortfeasors to the same extent?

Typically, the collective intention of the joint offenders is directed at the in-
fringement of a legal interest, whereby negligence is sufficient as ground for 
imputation as far as the resulting damage is concerned.57 Moreover, the court 
may find there is joint perpetration even when there is no agreement as regards 
the infliction of the damage but there is agreement on the joint execution of an 
unlawful action which poses a concrete danger with respect to the injury which 
then occurs.58 As afore-mentioned, the OGH accordingly affirmed joint and 
several liability in the case of an illegal car race.59

Thus, in spite of the fact that D2 overshot the mark, there are strong arguments in 
favour of holding the joint execution of the hold-up and robbery – in other words 
a plan which posed an acute concrete danger to the victim E – to be sufficient for 
the joint and several liability of D1, D2 und D3. As the OGH60 emphasised, actu-
ally with respect to a mugging, the joint offender element of the offence is also 
given in cases where there is no agreement as to the injuring of the victim but 
the offenders had certainly agreed to the joint execution of the plan, during the 
realisation of which an injury is sustained which is at most not intended by one 
of the joint offenders. The limits of attribution of consequences are not reached 
until the effects of the actions undertaken in pursuance of the joint goal are too 
remote. It is, however, absolutely typical for a mugging that the victim’s rights 
are infringed both physically and emotionally and hence such is by no means 
an atypical effect of the tortfeasors’ actions undertaken in pursuance of the joint 
goal. Hence, it seems very doubtful that the mere verbal agreement not to use 
violence during a mugging would be sufficient to preclude collective liability 
for unwanted but certainly by no means remote consequences, in particular as 
violence on the part of individual perpetrators is by no means unusual when such 
serious crimes are committed. However, it must be pointed out that there is a 
general understanding that the limits of attribution have certainly been reached 
when one of the parties involved goes beyond the agreed plan of action and then 
going over the top commits violations of legal interests which were not envis-
aged by the other parties involved.61 Liability is, nonetheless, still advocated if 
one joint offender must reckon with the tendency of another to go overboard.62 
In our opinion, this must apply in the instant case. 

57 Siehe OGH in SZ 13/193; 1 Ob 200/03y = ZVR 2004/49; F. Bydlinski, AcP 158, 428 ff. 
58 OGH 2 Ob 290/99g = SZ 72/156; Koziol (fn. 2) no. 14/7 fn. 17; KBB-Karner (fn. 20) § 1301 no. 3.
59 OGH 2 Ob 12/98y = SZ 71/22.
60 OGH 1 Ob 200/03y = ZVR 2004/49.
61 See Rummel-Reischauer (fn. 51) § 1302 no. 1 and with respect to German law G. Wagner in: 

Münchener Kommentar, BGB (4th ed. 2004) § 830 no. 19.
62 Rummel-Reischauer (fn. 51) § 1301 no. 1.
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Divisibility of Damage and Causal IndeterminacyF. 

19. To deal with problems relating to the proof of causation – especially in 
mass tort scenarios – some jurisdictions have developed exceptional rules 
which allow for the imposition of liability on the basis of the defendant’s cre-
ation of a risk, whether or not it can be shown that the defendant’s conduct was 
a “but for” cause (sine qua non) of the victim’s injury. Does your national tort 
law recognise such rules? If so, what exactly is considered to be the loss the 
victim has sustained?

It has already been pointed out that independent perpetrators pursuant to § 1302 
ABGB are jointly and severally liable if the proportions caused by them cannot 
be determined. Thus, the result is liability for merely potential causation. The 
same applies by analogy to § 1302 ABGB in the cases of alternative causation. 
It must be especially emphasised that the principles developed in Austria with 
respect to alternative causation are also applied when behaviour which would 
give rise to liability and co-incidence are competing causes for a loss. If it is 
possible that the tortfeasor caused the damage through his fault but also pos-
sible that the damage arose by coincidence, then an apportionment of damage 
appears appropriate:63 the tortfeasor is guilty of unlawful, culpable conduct, 
whereas coincidence falls within the sphere of the victim and the risks born 
thereof must be borne by him. The Austrian OGH has also followed this line 
on a number of occasions and especially in cases in which the damage was 
possibly caused by medical error but may have been just a result of the normal 
risk of a surgical procedure.64 Partial damages are awarded in such case: this 
should reflect the weight of the grounds of attribution and also the extent of the 
surgical risk, whereby the damage apportionment is regularly 50/50.65 This is a 
neat way of solving a problem that is often discussed in other legal systems in 
the context of perte d’une chance (loss of chance).66

20. CASE STUDY (exposure to risk from multiple sources) V has worked in suc-
cessive periods of employment with D1, D2 and D3. In each of these periods 
of employment, he was exposed to asbestos through his employer’s negligence. 
He has recently been diagnosed as suffering from mesothelioma, severely re-
ducing his life expectancy, as a consequence of his employment-related as-
bestos exposure. Mesothelioma is not a disease of degree (unlike asbestosis) 
and the additional exposure does not contribute to its severity. The scientific 

63 F. Bydlinski, Haftungsgrund und Zufall als alternativ mögliche Schadensursachen, Festschrift 
für Gerhard Frotz (1993) 3 ff.; Koziol (fn. 2) no. 3/36 ff.; R. Bollenberger, JBl 1994, 544 f.; 
KBB-Karner (fn. 20) § 1302 no. 5.

64 OGH 7 Ob 648/89 = JBl 1990, 524 noted by Holzer; 4 Ob 554/95 = SZ 68/207; cf. further 
8 Ob 608/92 = EvBl 1994/13.

65 Koziol (fn. 2) no. 3/38; OGH 7 Ob 648/89 = JBl 1990, 524 noted by Holzer; 4 Ob 554/95 = 
SZ 68/207.

66 See on this H. Koziol, Schadenersatz für Verlust einer Chance? in: Festschrift für Hans Stoll 
(2001) 233 ff.; id., Schadenersatz für verlorene Chancen? Zeitschrift des Bernischen Juristen-
vereins (ZBJV) 137 (2001) 889 ff.
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evidence does not show whether the mesothelioma resulted from asbestos ex-
posure in any single period of employment, or cumulatively from exposure in 
different periods of employment. Can D1, D2 and D3 be held liable in your 
national tort law? If so, is V considered to have sustained a single indivisible 
loss or a plurality of different losses?

It must first be pointed out that in Austria employers’ liability will regularly be 
precluded on the basis of the employer’s liability privilege anchored in § 333 
of the General Social Insurance Act (Allgemeines Sozialversicherungsgesetz, 
ASVG). Thus, the compensation for harm incurred will be awarded within the 
framework of the social insurance law. If we set this aside for now and look 
at the problem purely from a tort law perspective, then we must distinguish 
as follows: if each of the employers (D1, D2, D3) acted unlawfully, culpably 
and so as to pose a concrete danger, but only one of them actually caused the 
damage and if it is not possible to establish which one this is, then this is a case 
of alternative causation, which by analogy to § 1302 ABGB would lead to the 
joint and several liability of D1, D2 and D3. In this case, the perpetrators are 
liable on the basis of merely potential causation (see supra no. 60). Equally, 
the employers are jointly and severally liable if V’s illness only arose through 
the accumulation of the asbestos breathed in at all the places of employment 
because in such case, all three employers are responsible for a conditio sine 
qua non for the overall damage.67 Even under the general rule, if several tort-
feasors are causally responsible in an attributive sense for damage incurred, 
they are jointly and severally liable (see supra no. 59). If, on the other hand, the 
question of causation cannot be clarified, because the interaction of the effects 
of two periods of employment caused the illness, but it cannot be established 
which two periods this was, then again the principles of liability for potential 
causation come into play.68 All of the potential tortfeasors are thus liable jointly 
and severally insofar as they have acted unlawfully, culpably and so as to put 
the claimant in concrete danger. If one looks at the above-described situation 
under the aspect of single or multiple losses, then it must be concluded that it 
is a matter of imputing a loss to the (potential) perpetrators.

21. In the so-called DES cases, some American courts held several defendants 
liable even though their causal responsibility for the claimant’s injury was not 
established in the way that would ordinarily be required. These cases dealt 
with a plurality of both tortfeasors and victims. While it was not possible to 
prove which tortfeasor had harmed which victim, liability was imposed upon 
each defendant for a percentage represented by that defendant’s share of the 
DES market (market share liability). Under your national tort law, would such 
a liability model be suitable? If so, please address on the basis of the following 
case what exactly is regarded as the loss sustained.

67 See H. Koziol, Causation under Austrian Law, in: J. Spier (ed.), Unification of Tort Law: Causa-
tion (2000) 15 f.; Koziol (fn. 2) no. 3/85.

68 Cf. on unsolved causation in the case of accumulated effects Koziol (fn. 2) no. 3/89. 
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There is as yet no case law in Austria on mass torts involving multiple alterna-
tive perpetrators and victims. However, Koziol presents weighty arguments in 
favour of market share liability in Austrian law, using the example of damag-
ing medications originating from different manufacturers:69 

“It is decisive that on the one hand, each of the producers caused a part 
of the harm in proportion to his market share and would be liable for the 
harm caused by his drugs; on the other hand, every injured person would 
be able to claim damage, provided that he could prove which manufac-
turer made the drug that caused his injury. Therefore, each injured person 
has a claim against each manufacturer, but only for such part of his harm 
which is in proportion to the market share of the manufacturer. In this 
manner, it is ensured that no manufacturer will have to compensate more 
harm than was caused by him”.

22. CASE STUDY (market share liability) D1, D2, and D3 are pharmaceutical 
manufacturers producing drugs which are based on the same chemical agent 
and distributed in state A. Years after bringing the drug onto the market it turns 
out that the agent used in the drugs causes cancer. P is one of thousands of 
victims who, like all the others, is unable to show which manufacturer’s product 
(D1, D2, or D3) he has been ingesting. According to the market share theory, 
however, P can claim compensation from each of them (D1, D2, and D3) though 
limited by the market share of the specific manufacturer in state A. If this market 
share model is applicable under the tort law provisions of your country, what is 
regarded as the loss for which each manufacturer is liable? Is this loss scenario 
regarded as a single indivisible loss or as a plurality of independent losses?

If one follows Koziol’s convincing arguments (see supra no. 68), then Austrian 
law would also affirm market share liability in this case. As far as the case is 
described in the question, the courts would proceed from the basis of liability 
for potential causation of single losses, whereby the liability of the respective 
potential perpetrators is limited in total by its share of the overall damage.70

Procedural AspectsIII. 

JurisdictionA. 

23. Under the procedural laws of your country, can the place of the harmful 
conduct or the place where the harm occurred be decisive for the question of 
which courts have jurisdiction? How are cases addressed when harmful con-
duct causes different losses in different places? Could compensation for all the 
losses be claimed before one court even though the harm occurred in different 
jurisdictional areas? If so, would the entire harm be regarded as a single indi-
visible loss or as a plurality of independent losses?

69 See Koziol, Causation (fn. 67) 20; Koziol (fn. 2) no. 3/46 f.
70 Cf. on this Koziol (fn. 2) no. 3/47 ff.
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According to the provisions of the Austrian law ascribing jurisdiction, one has 
to distinguish between the place of general jurisdiction (allgemeiner Gerichts-
stand; § 65 ff. Jurisdiktionsnorm – JN) and places of special jurisdiction 
(besondere Gerichtsstände; § 76 ff. JN). Within the framework of these special 
places of jurisdiction, the Code of Civil Procedures stipulates two different 
categories of jurisdiction: The first category is called exclusive places of ju-
risdiction (ausschließliche Gerichtsstände) and excludes any other place of ju-
risdiction. The second category is called venue of choice (Wahlgerichtsstand; 
§ 86a ff. JN) because the claimant is free to file his claim with the courts at 
either place of general jurisdiction or at any venue of choice.

Under § 65 ff. JN, the place of general jurisdiction is determined according 
to the defendant’s place of residence or (usual) abode when the defendant is a 
natural person. Thus, the claimant must sue the defendant where the defendant 
lives or sojourns (actor sequitur forum rei). If the defendant is a legal entity, 
then its official seat is decisive.

Besides the place of general jurisdiction, there is a special place of “jurisdic-
tion where the damage was inflicted” (§ 92a JN), which may be selected as a 
venue of choice by the claimant. According to § 92a JN, disputes regarding the 
compensation of damage which arose as a consequence of the killing or injur-
ing of one or more persons, or of false imprisonment or damage to a bodily 
thing, may be filed with the court in whose district the harmful conduct took 
place (Gericht, in dessen Sprengel das den Schaden verursachende Verhalten 
gesetzt worden ist; forum delicti commissi). § 92a JN covers claims based on 
tort as well as on contractual liability.71 If liability is based on an omission, the 
place where the tortfeasor should have acted is decisive.

Some Austrian scholars72 argue that the claim may be filed at the court in whose 
district the primary loss occurred. This is justified by reference to the decision 
of the ECJ in the case of Bier v. Mines de Potasse73 where the ECJ developed 
the so-called theory of ubiquity with reference to Art. 5 (3) of the European 
Convention on Jurisdiction and the Enforcements of Judgments in Civil and 
Commercial Matters (Brussels Convention). Yet, the Austrian Supreme Court 
recently rejected this interpretation.74 Hence, according to the pertinent case 
law, the place where the damage was inflicted under § 92a JN is determined 
solely by reference to the place where the harmful conduct took place and not 
where the damage was suffered.75

71 O.J. Ballon, Die Rechtsprechung in Zuständigkeitsfragen, in: Festschrift für Fasching (1988) 
55; D.-A. Simotta in: H.W. Fasching/A. Konecny (eds.), Kommentar zu den Zivilprozeßgeset-
zen, vol. I (2nd ed. 2000) § 92a JN no. 1; SZ 63/105.

72 Simotta (fn. 71) § 92a JN no. 9; W.H. Rechberger/D.-A. Simotta, Zivilprozessrecht (7th ed. 
2009) no. 251; different view: P.G. Mayr in: W.H. Rechberger (ed.), Kommentar zur ZPO (3rd 
ed. 2006) § 92a JN no. 2.

73 ECJ 21/76, Handelskwekerij Bier v. Mines de potasse d’Alsace [1976] European Court Reports 
(ECR) 1735.

74 OGH 2 Ob 157/04h = ecolex 2006/406 with notes in agreement by P.G. Mayr.
75 OGH 7 Ob 541/92 = EvBl 1992/138; 2 Ob 157/04h = ecolex 2006/406 noted by P.G. Mayr.
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It has to be stressed that the jurisdiction rule provided in § 92a JN is not ap-
plicable when intangible assets are infringed76 or when pure economic loss is 
claimed.77

Within the scope of Council Regulation (EC) No. 44/2001 of 22 December 
2000 on jurisdiction and the recognition and enforcement of judgments in civil 
and commercial matters, OJ L 12, 16.1.2001, 1–23 (Brussels I Regulation), 
§ 92a JN has been superseded by Art. 5 (3) of the Brussels I Regulation which 
is authoritative for extra-contractual claims for compensation.78

24. CASE STUDY (national jurisdiction; place where the loss occurred) In the 
jurisdictional area of court W, D poisons P’s food. This food is fed to P’s dog 
in the jurisdictional area of court X. Consequently, the dog starts to vomit 
while in the jurisdictional area of court Y and makes a mess of P’s car. In the 
jurisdictional area of court Z, P himself consumes the poisoned food and con-
sequently suffers stomach cramps and nausea. Before which court can P sue 
for compensation in respect of his losses (messed-up car, pain and suffering, 
loss of earnings)? Can all the claims be filed before the same court? 

As already discussed in detail (supra no. 72 f.), under § 92a JN only the place 
where the harmful conduct took place is relevant. Hence, if the place where the 
behaviour which caused the damage took place is different to the place where 
the result thereof was felt, such place where the damage was actually sustained 
is irrelevant. P’s claim must, therefore, be brought in the jurisdictional area of 
Court W with respect to all harm suffered, because the behaviour which caused 
the damage (the poisoning) took place there, regardless of the fact that damage 
was sustained also in the jurisdictional areas of the courts X, Y and Z.

Because it is a venue of choice under § 92a JN, P can also file the claim in the 
place of general jurisdiction of the defendant, i.e. where the defendant has his 
place of residence or abode, instead of in the place where the action took place 
under § 65 ff. JN (see supra no. 70 ff.).

Value of the ClaimB. 

25. Is the value of the claim at all decisive in respect of procedural aspects of 
the claim (e.g. with regard to attorney fees, court fees, admissibility of legal 
remedies, or court jurisdiction, or for any other reason)? If so, could there be 
different results when claims arising out of a single tortious act or omission 
are split up and filed separately? What difference (if any) does it make whether 
the harm sustained is regarded as a single indivisible loss or a plurality of 
losses?

76 Simotta (fn. 71) § 92a no. 2; Oberlandesgericht (OLG) Wien in EvBl 1990/65.
77 Simotta (fn. 71) § 92a no. 3; OGH in Recht der Wirtschaft (RdW) 1994, 177; SZ 64/123; SZ 

63/105.
78 In more detail in this Rechberger-Mayr (fn. 72) § 92a JN no. 5 f.
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The value of the claim is relevant to all the above-mentioned issues, since not 
only the court fees and attorney fees but also which court is competent and the 
legal remedies available depend thereon.

The court fees, which are regulated in the Court Fees Act (Gerichtsgebühren-
gesetz, GGG),79 are staggered according to the value of the claim and payable 
in the form of a lump-sum fee for the entire proceedings at one instance. Inso-
far as not otherwise explicitly provided, the basis of assessment for the court 
fees is the value of the claim pursuant to § 54 ff. JN (see § 14 ff. GGG). The 
court costs are staggered degressively, i.e. the higher the value of the claim, the 
lower they are as a percentage thereof. 

The fees of the lawyers representing the parties are based upon the tariffs stipu-
lated in the Lawyers’ Scale of Fees Act (Rechtsanwaltstarifgesetz, RATG),80 
whereby once again the value of the claim serves as a basis for the setting of 
the fees (§ 3 RATG). Like the court fees, the lawyers’ fees are also staggered 
degressively, diminishing as a percentage of the value of the claim the higher 
such value is. Remuneration higher than that set out by the scale of fees may 
be agreed (§ 2 RATG), but must not be recompensed by the other party in the 
event that the case is lost.81

There are two types of courts of first instance in Austria: district courts 
(Bezirksgerichte) and provincial courts (Landesgerichte), whereby the value of 
the claim determines which court is competent (monetary jurisdiction – Wert-
zuständigkeit): under § 49 (1) JN, the district courts are competent in the case 
of proprietary disputes up to € 10,000, under § 50 JN the provincial courts are 
competent for claims with a value of over € 10,000. There are, however, cases 
where the jurisdiction is independent of the value of the claim (subject-matter 
jurisdiction – Eigenzuständigkeit), for instance in the case of public liability 
claims against the state it is always the provincial courts which are the courts of 
first instance, see § 9 (1) Liability of Public Bodies Act (Amtshaftungsgesetz, 
AHG).

With respect to how the value of the claim is established, the following prin-
ciples must be observed: if several losses are asserted in one complaint, then 
subject to certain conditions these must be added together pursuant to § 55 (1) 
JN, in particular when they are connected to each other in a factual or legal 
manner.82 For example, if the victim is injured in a car accident and sues for 
compensation for damage to property, loss of earnings and pain and suffering, 
then these amounts must be added together.83 If the sum total of the individual 
amounts exceeds € 10,000, then the provincial court has jurisdiction. With re-

79 BGBl 1984/150 idF BGBl I 2008/100.
80 BGBl 1969/189 idF BGBl I 2008/90.
81 R. Fucik in: W.H. Rechberger (ed.), Kommentar zur ZPO (3rd ed. 2006) § 41 no. 6; Rechberger/

Simotta (fn. 72) no. 431.
82 See on this Rechberger-Mayr (fn. 72) § 55 JN no. 2 f.; Rechberger/Simotta (fn. 72) no. 225.
83 Cf. OGH 2 Ob 219/79 = EFSlg 36.774; 2 Ob 266/97z = RZ 1999/3.
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spect to the issue at hand, an overall loss must be taken as the basis if there is 
a legal and factual connection between the losses sustained.

The total value of the claim is also decisive pursuant to § 55 (3) JN in the 
event that only part of a monetary claim is sued for. This is intended to prevent 
manipulation of which court has jurisdiction or the conducting of test cases 
with low fees risk by means of arbitrary partial suits.84 However, § 55 (3) JN 
presupposes an established, quantified overall claim:85 if overall claims are as-
serted to an uncertain amount or if there is a possibility of further claims, then 
the value of the claim is determined according to the actual amount sued for; 
this also applies to compensation claims if the claimant expressly reserves the 
right to assert further claims.86

Lastly, the legal remedies available also depend on the value of the claim. For 
instance § 501 Code of Civil Procedure (ZPO) limits the possible grounds to 
appeal for claims worth up to € 2,000 to invalidity and wrongful judgment, 
whereas appeal on grounds of procedural deficiencies or false statement of 
the facts is not possible (“bagatelle appeal” – Bagatellberufung). Equally, the 
value of the claim is decisive under § 502 ZPO for the admissibility of a revi-
sion (appeal against the decision of the appellate court) to the OGH, which 
moreover also requires that the case concerns a legal question which carries 
considerable significance for the maintenance of legal unity, legal certainty or 
for legal development: under § 502 (2) ZPO the OGH cannot be called upon 
in an appeal against the appellate decision in the case of a claim with a value 
of less than € 4,000. In the case of a claim valued at up to € 20,000 only an or-
dinary revision is possible, meaning it is necessary that the court of appeal de-
clares the revision to be admissible. With a claim value of more than € 20,000, 
it is possible to bring an extraordinary revision to the OGH even if the court of 
appeal does not allow an ordinary revision. 

Legal Effect of Prior Court Decisions and SettlementsC. 

26. Where a claim has been litigated and a final court judgment has been 
handed down, to what extent is the claimant barred from suing in respect of 
further harm arising from the same tortious act or omission? Is it decisive 
whether the loss that is the object of the later claim is regarded as part of the 
loss already addressed by the court or as an independent loss?

Whether a final court judgment is an obstacle to a new decision (ne bis in 
idem) depends on the matter in dispute (Streitgegenstand). The view prevail-
ing in Austria takes as a starting point a matter in dispute, which consists of 

84 See E. Gitschthaler in: H.W. Fasching (ed.), Kommentar zu den Zivilprozeßgesetzen vol. I (2nd 
ed. 2000) § 55 JN no. 27, with further references.

85 See Fasching-Gitschthaler (fn. 84) § 55 JN no. 31; Rechberger-Mayr (fn. 72) § 55 JN no. 4.
86 OGH 2 Ob 60/05w = ZVR 2006/44.
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two components:87 the claim for relief (Klagebegehren) and the cause of action 
(Klagegrund), i.e. on the one hand the petition and on the other the allegations 
on which the petition is based (“two-fold concept of matter in dispute” – zwei-
gliedriger Streitgegenstandsbegriff). The matter of dispute is thus relatively 
closely defined. This certainly makes it more difficult to change allegations 
regarding the facts during the procedure, should such represent a change in the 
claim, but it also paves the way for a new process with the same claim for relief 
insofar as other facts are presented in support thereof.88

As the claim for relief is determined by the claimant, a partial claim is also ad-
missible. If the claimant bases such on a presentation of the same facts and the 
same legal grounds as the first claim but simply seeks more (in a quantitative 
sense), then the first judgment presents no barrier to the second claim. If the 
tortfeasor has incurred a damage of 100, then he can first sue for 40 and then in 
a second claim for 60 without having a problem on the basis of res judicata.89 
It must, however, be observed that the prescription period under § 1489 ABGB 
goes on running with respect to the damage for which compensation has not 
yet been claimed. The partial assertion of claims only interrupts the prescrip-
tion period for the part which is subject of the claim.90

As the matter in dispute is determined by the claimant and partial claims are 
also admissible, the question of whether there is one indivisible loss or a plu-
rality of losses does not have any relevance for the question of ne bis in idem. 
However, as afore-mentioned, the value of the overall claim determines the 
value of the claim in the case of several partial claims (§ 55 (3) JN), and this 
may be decisive with respect to which court is competent (see supra no. 83); 
insofar one could speak of one overall loss in this sense. On the other hand, 
splitting up the claim into partial claims – as described above (supra no. 86) – 
leads to different handling of the individual parts of the claim with respect to 
prescription.

Lastly, we come to a peculiarity of damages for pain and suffering (Schmer-
zengeld). Here, the established case law takes the position that a partial claim 
for pain and suffering is only admissible by way of exception.91 This is be-
cause of the principle of “global assessment” which applies here, according to 

87 H.W. Fasching, Lehrbuch des österreichischen Zivilprozeßrechts (2nd ed. 1990) no. 1155 ff., 
1160; H.W. Fasching in: H.W. Fasching/A. Konecny (eds.), Kommentar zu den Zivilprozeß-
gesetzen, vol. III (2nd ed. 2004) Vor § 226 ff. no. 40 ff.; Rechberger/Simotta (fn. 72) no. 385; 
W.H. Rechberger/Th. Klicka in: W.H. Rechberger (ed.), Kommentar zur ZPO (3rd ed. 2006) 
Vor § 226 no. 15.

88 Rechberger/Simotta (fn. 72) no. 385.
89 H.W. Fasching/Th. Klicka in: H.W. Fasching/A. Konecny (eds.), Kommentar zu den Zivilpro-

zeßgesetzen, vol. III (2nd ed. 2004) § 411 no. 46; Fasching, Lehrbuch (fn. 87) no. 1516.
90 OGH 1 Ob 33/83 = SZ 56/157; 1 Ob 33, 34/83 = JBl 1985, 49; 1 Ob 1724/95 = EFSlg 78.602; 

W. Dehn in: H. Koziol/P. Bydlinski/R. Bollenberger (eds.), Kurzkommentar zum ABGB (2nd 
ed. 2007) § 1497 no. 5; M. Bydlinski in: P. Rummel (ed.), ABGB (3rd ed. 2007) § 1497 no. 6.

91 OGH 2 Ob 75/89 = ZVR 1990/158; 2 Ob 362/97t = ZVR 2000/49; 2 Ob 8/05y = ZVR 2006/43; 
in detail on the following Danzl (fn. 30) 236 ff.
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which the victim is always entitled to an overall award for all the suffering he 
had to endure or must prospectively endure. An award of partial damages is 
thus admissible only on special grounds to be submitted by the claimant. Such 
grounds might include for example the impossibility of ascertaining all the 
consequences of an injury either yet or to their full extent and with sufficient 
certainty. Thus, when it comes to non-pecuniary damage resulting from bodily 
injury, one overall loss is basically assumed, requiring an overall award of 
damages that cannot be split up arbitrarily into single losses.

27. CASE STUDY (prior decision) P’s car is damaged in a traffic accident negli-
gently caused by D. P successfully sues D for the cost of a respray. After judg-
ment, it turns out that it was not only the car’s paintwork that was damaged in 
the accident, but also the engine. Is P barred from bringing a second claim for 
compensation in respect of the damage to the engine? Is the damaged engine 
regarded as part of the loss already addressed by the court or as an indepen-
dent harm?

As already discussed, the question of whether an older judgment is an ob-
stacle to a new claim depends on the matter of dispute (Streitgegenstand) (see 
supra no. 85 f.). One barrier would be identity of the claim (ne bis in idem), 
this is when the matter of dispute in the new claim is identical to the subject 
of the judgment in the previous decision.92 This would be the case when the 
new claim seeks the same in terms of content (or merely a quantitative minus) 
as that which has already been finally awarded or rejected and also the facts 
which support the new claim are the same as those on which the existing final 
judgment is based.93 Such identity of the claim does not exist in our case as in 
the first case P sued for the damage to the paintwork and in the second for the 
damage to the engine. Thus, the first judgment does not stand in the way of the 
second claim. As has already been mentioned, the matter of dispute determined 
by the claimant is decisive in this context and not the question of whether one 
or several losses were incurred. 

28. CASE STUDY (prior decision and contributory negligence) On the same facts 
as above, whilst addressing P’s compensation claim for the cost of the respray, 
the court holds that P was contributorily negligent and reduces the damages 
by half. Would the court hearing the subsequent claim for the damage to the 
engine be bound by the earlier court’s finding of contributory negligence? Is 
the damaged engine regarded as an independent loss that has not yet been 
addressed by the court, with the consequence that the earlier decision is not 
binding on the later court?

With respect to the principle ne bis in idem it must be observed that the effect 
of res judicata (materielle Rechtskraft) only applies to the legal consequences 
defined in the judgment and not to the elements of the judgment in isolation, 

92 Fasching, Lehrbuch (fn. 87) no. 1515; Rechberger/Simotta (fn. 72) no. 884.
93 Rechberger/Simotta (fn. 72) no. 884.
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i.e. not to the findings of facts which are the basis of the decision.94 In the case 
of a partial claim too, legal effect is thus only endowed upon that part of the 
claim which was decided on in the court’s judgment. The fact that the court 
supported its judgment with arguments from which the existence of the claim 
as a whole can be deduced, does not make any difference.95 Accordingly, the 
OGH decided that a defendant who was ordered to pay an annuity may repeat 
his defence of contributory negligence in the second process on increasing 
said annuity even though this argument was rejected in the previous process.96 
In the example case too, the second court which decides on the damage to the 
engine is in no way bound by the assessment of contributory negligence found 
by the court in the previous process. 

In summary then, it can be said that if the victim sustains one (overall) loss, 
then it is up to him whether he wishes to claim for such loss in various partial 
claims (see supra no. 86 f.). If he proceeds in this manner, he also limits the 
legal effect of the individual judgments to the individual parts of the loss. This 
effect is independent, however, of the question of whether there is one overall 
loss or several single losses, it results merely from the objective limits of the 
res judicata effect, in other words it is of a procedural nature. 

29. CASE STUDY (legal effect of settlement) Again assuming the same facts, 
except that P’s initial claim is settled out of court rather than being resolved 
judicially, is P barred from pursuing the second claim by the fact of the earlier 
settlement? If not, is an agreed reduction in the compensation for reasons of 
contributory negligence binding in the second claim? Is it significant whether 
the harm sustained is regarded as a single indivisible loss or a plurality of 
losses?

If there is an out-of-court settlement in the sense of § 1380 ABGB, the parties 
come to agreement on whether and to what extent an interest which is ques-
tionable or disputed between them should prevail. The settlement creates a 
new legal basis and has a constitutive effect. Thus, the settlement has a cleans-
ing effect. Naturally however, only the points settled thereby are subject to said 
effect. Hence, the effect of a settlement in detail depends on what the parties 
in fact agreed and intended to agree upon.97 In the case of a court settlement 
(§ 204 ff. ZPO), the result is a contract, concluded and recorded before the 
court, which ends the dispute pending between the parties amicably, whereby 
here too the contents of the settlement are guided by civil law.98 The question 
of whether the matter is one indivisible loss or a plurality of losses, on the other 
hand, is of just as little significance as the doctrine of res judicata.

94 Ibid., no. 886; Fasching, Lehrbuch (fn. 87) no. 1523.
95 See Fasching/Konecny-Klicka (fn. 89) Vor § 411 no. 66.
96 OGH 1 Ob 521/57 = JBl 1958, 237; see also 2 Ob 213/97f = ZVR 1998/48.
97 M. Neumayr in: H. Koziol/P. Bydlinski/R. Bollenberger (eds.), Kurzkommentar zum ABGB 

(2nd ed. 2007) § 1380 no. 8.
98 KBB-Neumayr (fn. 97) § 1380 no. 9; Rechberger/Simotta (fn. 72) no. 636.
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Class and Representative Actions, Test Cases, Mass TortsD. 

30. In your national legal system, what kinds of procedural mechanisms allow 
compensation claims by several different claimants to be combined before a 
single court? If different claims are combined, are they considered to relate to 
a single indivisible loss or to a plurality of losses? 

A class action like that in US-American law is unknown to Austrian law and 
would not be compatible with its civil procedural principles:99 according to 
Austrian law the claim for relief must be exactly defined, including the amount 
of money claimed, all the parties must be clearly identified and anyone whose 
rights will be affected by the process, has a right to be heard before the court. 
All of this is not the case in a class action.

If one examines the various ways open to several parties to take part in a 
process in terms of their suitability for collective legal protection,100 then the 
so-called “formal joinder of parties” (formelle Streitgenossenschaft) in the 
sense of § 11 (2) ZPO, as the instrument specified by the ZPO, is the first 
which comes to mind. This makes it possible to join several parties in one 
legal proceeding: the only requirement being that the claims are based on sub-
stantially similar facts and one court has jurisdiction for each of the individual 
claims. However, the individual legal disputes joined by the common process 
remain independent of each other (§ 13 ZPO). Each of the joint litigants must 
thus be regarded as if he conducted the process for himself alone. Also, each 
joint litigant can dispose autonomously over his claim. Hence, the court may 
indeed decide differently on the individual claims within the judgment which 
is for all of them together, as if the legal disputes had been conducted sepa-
rately from one another.101 As each party acts on its own behalf and often has 
its own legal representative, the institution of the joinder of parties is not suited 
to mass procedures.102

It must also be pointed out that the court may join several legal disputes pend-
ing at said court under § 187 ZPO, for joint hearing and decision, provided at 
least one of the parties is the same, the type of procedure is the same and join-
ing the cases might render the procedure faster and simpler or result in reduc-
tion of costs.103 One of the areas of application for such a proceeding would 
be the claims of several victims arising from one damage event. If the joining 
provisions are applied generously, then this is one of the simplest ways to make 

99 See W.H. Rechberger, Importware Class Action? in: Festschrift für Heinz Krejci (2001) 
1844 ff.

100 On this Rechberger (fn. 99) 1847 ff.; N. Tunkel, Massenverfahren, Juristische Ausbildung und 
Praxisvorbereitung (JAP) 2006/2007, 47 ff.

101 Rechberger/Simotta (fn. 72) no. 329.
102 Rechberger (fn. 99) 1847 f.
103 On this Fasching, Lehrbuch (fn. 87) no. 786; W. Schragel in: H.W. Fasching/A. Konecny 

(eds.), Kommentar zu den Zivilprozeßgesetzen, vol. II/2 (2nd ed. 2003) § 187.
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mass torts more possible.104 The deficits already described will, however, not 
be eliminated thereby, as even proceedings joined under §187 ZPO do not lose 
their legal independence.105

Ultimately, it must be pointed out that the Austrian legislator has certainly made 
it much easier to conduct test cases.106 If a claim is assigned to an association 
in the sense of § 29 Consumer Protection Act (KSchG) for such association 
to raise, the primary examples of such associations being the consumer pro-
tection association (Verein für Konsumenteninformation) and the Chamber of 
Labour (Bundesarbeitskammer), then various claim value limits, in particular 
for a “revision” appeal to the OGH, are not applicable (§ 502 (5) line 3 ZPO). 
This makes it possible even with a claim value of under € 4,000 to bring a test 
case to the OGH. Such test cases brought by such associations are of some sig-
nificance in practice. However, the disadvantages must also be pointed out:107 
while a test case process has an important signalling effect, the decision of the 
highest court is nevertheless not binding for similar cases. Moreover, the fact 
that a test case has been taken has no influence on the prescription period for 
similar cases, so that such are often barred by the statute of limitations by the 
end of the test case.

In order to overcome the above-mentioned problems far as possible, the “class 
action Austrian style” (Sammelklage österreichischer Prägung) was devel-
oped, in particular by the Austrian Association for Consumer Information (Ver-
ein für Konsumenteninformation, VKI).108 For this collective claim, several 
victims assign their claims to an association within the sense of § 29 KSchG, or 
to another legal entity, for collection. This legal entity raises all assigned claims 
in a single suit invoking § 227 ZPO, whereby funding for the process is usual. 
The OGH has since endorsed this approach in a detailed obiter dictum:109 it is, 
however, a requirement for such class action that there is a substantially similar 
basis for the claims and substantially the same questions of fact and law are at 
issue. For the differences to a class action as such see also infra no. 99.

Finally, because of this desire to be able to process mass claims appropriately,110 
a ministerial proposal for a group action (Gruppenklage) was developed with-

104 Rechberger-Fucik (fn. 81) § 187 no. 6, with further references.
105 Fasching/Konecny-Schragel (fn. 103) § 187 no. 8.
106 On this W.H. Rechberger, Verbandsklagen, Musterprozesse und „Sammelklagen“, in: Fest-

schrift für Rudolf Welser (2004) 876 ff.
107 See Rechberger (fn. 106) 877 f.
108 See on this A. Klauser, “Sammelklage” und Prozeßfinanzierung gegen Erfolgsbeteili-

gung auf dem Prüfstand, ecolex 2002, 805 ff.; G.E. Kodek, Die “Sammelklage” nach 
österreichischem Recht – Ein neues prozeßrechtliches Institut auf dem Prüfstand, ÖBA 2004, 
615 ff; Rechberger (fn. 106) 878 ff.

109 OGH 4 Ob 116/05w = ÖBA 2005, 802 noted by R. Madl; on this A. Klauser, Von der „Sam-
melklage nach österreichischem Recht“ zur echten Gruppenklage, ecolex 2005, 744 ff.; 
U. Schrammel, Die „Sammelklage“ in der Ausgestaltung des OGH, JAP 2006/2007, 50 ff.

110 See on this the contributions in T. Gabriel/B. Pirker-Hörmann (eds.), Massenverfahren – Re-
formbedarf für die ZPO? (2005).
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in the framework of the 2007 Civil Procedure Amendment (Zivilverfahrens-
Novelle 2007).111 This proposal envisages that group claimants can raise (at 
least) 50 aligned claims based on the same factual and legal issues in a joint 
process. The procedural rights and duties of the individual claimants should be 
discharged by a group representative. Unlike the “class action Austrian style” 
(see supra no. 97) it is not necessary to assign the material claims to the group 
representative. Once the court has heard the case on the common factual and 
legal issues, binding judgment is passed on all the questions of significance 
for all or several members of the group. Once there is a final judgment for the 
group action, the hitherto jointly pursued claims must be enforced individu-
ally using such judgment as a basis. Furthermore, the proposal allows for the 
unrestricted pursuance of the individual interests in addition to the group ac-
tion. The proposal has, however, not yet been implemented and the attempts at 
reform seem to be on hold for now. 

31. What are the prerequisites of a class action (or its nearest equivalent) in 
your national legal system? Please give examples of the use of class actions 
in tort cases in your country. What are the differences between claiming com-
pensation by means of a class action and compensation claims filed by each 
victim separately? If a victim is not satisfied by the judgment delivered by the 
court in a class action, can he bring an independent action on his own if a) he 
had previously been party to the class action, and b) he had never been party 
to the class action? What is the legal effect of a judgment in a class action? If 
a group of claimants sues for compensation by class action, does it lead to the 
aggregation of each claimant’s injuries so that they are regarded as a single 
indivisible loss?

As already explained, there is no class action in Austrian law. The formal join-
der of parties does lead to a joint process but the disputes remain totally inde-
pendent of each other (see supra no. 94). The closest thing to a class action is 
the so-called class action Austrian style, but this always necessitates that the 
victims assign their claims for enforcement to a legal entity (see supra no. 97). 
It is very different to a real class action in a number of ways:112 the legal entity 
bringing the claim only represents those victims who have really assigned their 
claim to it, hence it does not provide legal representation for all members of 
a class. Moreover, the individual claims remain legally independent of each 
other and can thus also be managed separately. So these collective approaches 
make absolutely no difference to the fact that the individual victims have each 
suffered individual losses independently of each other. 

111  See on this G.E. Kodek, Die Gruppenklage nach der ZVN 2007, RdW 2007, 711 ff.; W.H. 
Rechberger, Zur Einführung eines „Gruppenverfahrens“ in Österreich, FS Machacek und Mat-
scher (2008) 861 ff.; Rechberger/Simotta (fn. 72) no. 337.

112 See Rechberger (fn. 106) 886 ff.
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32. Under what conditions may an action (“a representative action”) be 
brought by a consumer protection association on behalf of a group of persons 
affected by the same tortious conduct? Please give examples of the use of rep-
resentative actions in tort cases in your country. What are the legal effects of 
a judgment delivered in such proceedings on compensation claims brought by 
each victim independently? If an individual victim is not satisfied by the court’s 
decision in the consumer action, can he pursue his own claim independently? 
Is the harm sustained by each victim regarded as an independent loss though 
it has been addressed by the court within the framework of the representative 
action?

Austrian law provides for representative actions in the form of so-called “as-
sociational claims” (Verbandsklagen) is a number of cases.113 Without doubt, 
the most important representative action in practice is founded in § 28–30 
of the Consumer Protection Act (Konsumentenschutzgesetz, KSchG). Under 
these provisions, certain associations listed in the act (associations entitled to 
raise claims – klagelegitimierte Verbände) can seek injunctive relief against a 
company which violates the law or is contra bonos mores in its General Terms 
and Conditions (Allgemeinen Geschäftsbedingungen, AGB), with the aim of 
barring such company from using such General Terms and Conditions. This 
enforces extra-individual and public interests and not the associations’ own 
rights.114 The aim of the provisions of the Consumer Protection Act is to elimi-
nate inadmissible General Terms and Conditions from the market.115 Thus, the 
individuals affected do not lose their claim against the companies that use in-
admissible General Terms and Conditions by virtue of such a process. Neither 
do the individuals affected assign their claim to the association which files the 
claim; the court judgment on the representative action of a consumer protec-
tion association thus does not carry any legal effect for the individuals.116 This 
means that any individual can thus still take action without further ado against 
an enterprise which uses unlawful General Terms and Conditions – regardless 
of whether an association has already filed a claim against it or whether the 
claim filed has perhaps even already been rejected.117

Representative actions and actions on the basis of § 28–30 of the Austrian Con-
sumer Protection Act are very common in Austria. Of the associations speci-
fied in the Act as entitled to bring actions, the Verein für Konsumenteninforma-
tion (Consumer Information Association, VKI) and the Bundesarbeitskammer 

113 W.H. Rechberger (fn. 99) 1831 ff. (1852) compares the Austrian associational claim, on the 
other hand, more with the class action. See also St. Kühnberg, Die konsumentenschutzrechtli-
che Verbandsklage (2006) 174.

114 Rechberger/Simotta (fn. 72) no. 299. Some scholars, however, advocate the opposite point of 
view, according to which the associations are asserting a cause of action of their own within 
the framework of the representative action (Fasching, Lehrbuch [fn. 87] para. 338).

115 G. Kathrein in: H. Koziol/P. Bydlinski/R. Bollenberger (eds.), Kurzkommentar zum ABGB 
(2nd ed. 2007) § 28 KSchG no. 1.

116 Rechberger/Simotta (fn. 72) para. 299.
117 See Kühnberg (fn. 113) 200.
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(Chamber of Labour) are particularly active. The cases taken by these associa-
tions against General Terms and Conditions have frequently attracted a lot of 
attention in the media. In recent times, such cases have resulted in numerous 
clauses in the General Terms and Conditions of banks,118 landlords,119 credit 
card companies120 and mobile phone providers121 being declared inadmissible 
by the Austrian Supreme Court; the defendant companies were ordered to de-
sist from using the unlawful clauses. 

A similar authorisation for associations to sue is provided by the Austrian 
Unfair Competition Act (Gesetz gegen unlauteren Wettbewerb, UWG). Un-
der § 14 UWG certain associations named in the Act can sue for an order to 
companies to cease and desist from unethical business practices and mislead-
ing advertisements. The associations entitled to file claims are substantially 
the same as those empowered to raise claims under the Consumer Protection 
Act. Recently, the associations have become empowered to seek relief against 
enterprises who are unreasonably slow when it comes to payment in business 
transactions or who force especially low default interest rates (below the statu-
tory interest rates) (Art V of the Act amending interest rate provisions in the 
Civil Code – Zinsenrechts-Änderungsgesetz 2002).122

The Austrian Antitrust Code also authorises certain associations named in the 
code to file claims for suchlike cases (§ 36 (4) Antitrust Code).

As already explained in connection with the representative action pursuant to 
the Consumer Protection Act, the claimant association does not assert any claim 
on behalf of the individuals affected. It must also be stressed that a representa-
tive action can only be brought when it consists of the elements stipulated in 
the relevant law. It is basically aimed at acquiring an order for the defendant to 
cease some particular unlawful behaviour (e.g. use of unlawful General Terms 
and Conditions); however, such claim brought by an association cannot also 
seek compensation. The affected individuals themselves must raise such claim. 
The final judgment on these representative tort claims basically involves no le-
gal effect. De facto, however, courts will follow the Supreme Court’s decision 
in the matter of the representative action.

33. Do the procedural laws of your country provide any other mechanisms (e.g. 
test cases) for combining a number of different compensation claims before the 
same court? What preconditions must be met? In particular, is a specific link 
(legal connection) required between each of the losses alleged? What legal 
consequences flow from the combination of different compensation claims by 
such mechanisms?

118 OGH 4 Ob 28/01y = ÖBA 2001, 645 noted by H. Koziol.
119 OGH 7 Ob 78/06f = wobl 2007, 74/26; 1 Ob 241/06g = wobl 2007, 207/76.
120 OGH 10 Ob 70/07b.
121 OGH 4 Ob 227/06w = Medien und Recht (MR) 2007, 222.
122 BGBl I 118/2002.

 102

 103

 104



Austria: Tort Law 49

In answer to this question, we point to the description of the joinder of par-
ties under § 11 (2) ZPO (supra no. 94), to the possibility of combining actions 
under § 187 ZPO (supra no. 95), the facilitation of test cases (supra no. 96) and 
to the “class action Austrian style” (supra no. 97).

34. CASE STUDY (railway accident) A train operated by D Company derails on 
a high speed line, injuring 100 of those on board. The victims have different 
legal relationships to D Company. Some were paying passengers, some were 
travelling gratuitously, and others had no permission to be on board. Is it 
possible to combine the compensation claims of the victims through a) a class 
action, b) a representative action, or c) any other procedural mechanism? If 
several claims are combined and addressed in the same proceedings, is the 
harm sustained by each victim regarded as part of a single indivisible loss or 
as an independent loss amongst a plurality of losses?

As there is no class action in Austrian law, the first mechanism which comes to 
mind in this case is a formal joinder of parties under § 11 (2) ZPO.123 However, 
this does not alter the fact that the individual claims are legally independent of 
each other (see supra no. 94). Further, a “class action Austrian style” could be 
considered; this would involve all the victims assigning their claims to a legal 
entity which would then assert them (see supra no. 97). This of course does not 
alter the fact that the claims are legally independent either (see supra no. 94). 
With reference to the above question then, the respective harm suffered re-
mains an independent loss amongst a plurality of losses, meaning its respective 
liability law fate must also be examined separately. 

In the given context, it must lastly be pointed out that under § 31a (2) JN 
a transfer of jurisdiction is possible either by application or ex officio if the 
same type of compensation case regarding killing or injury of a person, false 
imprisonment or damage to property out of the same facts is pending at dif-
ferent courts (delegation in the case of similar actions for damages – Delega-
tion bei gleichartigen Schadenersatzprozessen).124 The prerequisite for such 
a transfer is always that the procedural costs involved in the concrete case be 
significantly reduced. The case should be transferred to the first court in which 
a claim was filed.

123 See e.g. OGH 8 Ob 25/85, 8 Ob 1015/85 = ZVR 1986/20: several victims of one accident.
124 On this Rechberger/Simotta (fn. 72) no. 285; Rechberger-Mayr (fn. 72) § 31a JN no. 4; 

O.J. Ballon in: H.W. Fasching/A. Konecny (eds.), Kommentar zu den Zivilprozeßgesetzen, 
vol. I (2nd ed. 2000) § 31a JN no. 7 ff.
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AGGREGATION AND DIVISIBILITY OF DAMAGE IN AUSTRIA: 
INSURANCE

Attila Fenyves

Insurance AspectsIV. 

Caps and DeductiblesA. 

35. In your national legal system, are there statutory principles or have the 
courts developed general principles that address the issue of whether a dam-
age event is considered to be a single incident, in which case it is the insurer’s 
overall liability that is limited by any applicable cap, or a plurality of several 
independent losses, in which case the cap applies to each, leaving the insurer 
to pay up to the specified sum for each one? Alternatively, is this issue ad-
dressed by standard clauses used in contracts of insurance?

In Austrian law there are no statutory regulations on when a damage event is 
considered a single incident and when it constitutes a plurality of independent 
losses.

Hitherto, the Austrian Supreme Court (Oberster Gerichtshof, OGH) has only 
once had to decide a case in which this question was at issue. In the case 
OGH 7 Ob 29/79,1 a driver with comprehensive insurance for his vehicle first 
damaged the front right mudguard and headlight of his vehicle in the course 
of swerving to avoid a collision on a bridge which had only one driving lane. 
When driving away from the scene of the accident, he mistakenly put his vehi-
cle into reverse and drove into another car. This caused damage to the bumper 
and the grille of said car, the insurance-holder’s vehicle on the other hand was 
not damaged. From the point of view of the insurer, the fact that the insurance-
holder had not notified it of the damage to the third party’s car constituted a 
breach of the duty to inform and it refused to pay out under the policy.

The OGH found that these two immediately consecutive accident events were 
not to be seen as one insurance event. The damage to the insurance-holder’s car 

1 Versicherungsrechtliche Entscheidungssammlungen (VersE) 932 = Versicherungsrecht (VersR) 
1981, 944.
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was caused in its entirety by the vehicle scraping along the bridge balustrade. 
The subsequent collision with the second car could indeed have constituted a 
further insurance event under the car insurance policy and thus triggered a duty 
to inform on the part of the insurance-holder. As it in fact had no consequences, 
however, the insurance-holder had no duty to inform. General principles on 
how to decide when there is just one insurance event and when several are 
constituted cannot be derived from this decision.

Art. 3 of the Austrian Standard Terms for Third-Party Car Insurance,2 which 
applies to the insurance event, contains the following formulation in the sec-
ond clause: “A plurality of losses from the same cause connected in time and 
in place are deemed to be one insurance event”. There has never been any Su-
preme Court decision on this. In my opinion, art. 3 AKHB is not a claims series 
clause,3 but provides for the case that in the course of a single accident (dam-
age event) a car causes several injuries. Hence, it is applied for instance when 
a car-driver loses control of his vehicle and, “in one go” as it were, damages a 
row of cars parked along the right side of the road. If, however, the driver col-
lides with a further vehicle several hundred metres after the first accident, the 
link required by this clause is lacking.

36. CASE STUDY (building insurance and insurance cap) P is the owner of facto-
ry premises consisting of several buildings which he has insured against harm 
resulting from severe weather conditions. The insurer’s liability is capped at 
€ 500,000 per damage event. During a thunderstorm that lasts several hours, 
two of the buildings are struck by lightning and both are completely burnt 
down. Each of the buildings was worth € 300,000. What is the insurer’s obliga-
tion to pay for the damage under the policy?

It must first be prefaced that in Austria cover for damage which is caused by 
“severe weather conditions”, the subject of the hypothetical case, would most 
likely fall under the scope of “storm insurance”; however, this does not cover 
damage caused by lightning.4 Fires caused by lightning strikes are only cov-
ered under fire insurance.5 The following therefore, treats the question as if it 
were possible to take out an insurance policy in Austria with the scope of cover 
whereupon the question at hand is based.

Primarily of course, the Standard Terms for Insurance are intended to provide 
an exact definition of the insurance event and as far as possible to exclude 
cases of doubt from the start. Should this not be the case, then the delimitations 
of the definition of the insurance event as formulated in the relevant Standard 
Terms for Insurance must be discovered by interpretation (§ 914 Austrian Civil 
Code, ABGB), for which generally accepted practices play a particularly im-

2 Allgemeine Bedingungen für die Kraftfahrzeughaftpflicht-Versicherung, AKHB 2007/2.
3 Cf. on this the discussion under Question 40, infra no. 20 ff.
4 Art. 2 line 1 Standard Terms for Storm Insurance, ASTB 2001.
5 Art. 1.1.2., Standard Terms for Fire Insurance, AFB 2001.
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portant role in the present context besides the literal construction. If no clear 
result is provided by such interpretation, the ambiguity rule under § 915 ABGB 
applies. Under this, the insurer must allow such construction of the definition 
of the insurance event to apply as is less favourable to it.6

Those Standard Terms for Insurance which could best be drawn on for the solution 
of the issue at hand (i.e. the Standard Terms for Storm Insurance and for Fire Insur-
ance) contain no corresponding rules which specifically deal with our subject, so 
that it is necessary to have recourse to interpreting the respective descriptions of 
the insurance event (damage by lightning and/or storm) as explained above.

Turning first to the term “storm”, the prevailing opinion in academic literature is 
that repeated damage to the same building constitutes a single event even if such 
damage is sustained at longer intervals during a prolonged storm.7 With regard 
to fire insurance, the German Federal Court held in a comparable manner that if 
a smouldering fire, which had been extinguished in the morning, flares up again 
and leads to a blazing fire in the evening of the same day, this constitutes a single 
fire incident.8 Neither opinion is further secured methodologically but both can 
plausibly be founded in my opinion by recourse to the generally accepted stan-
dards – as can the OGH decision mentioned in supra no. 2 f.

If one assumes that it is possible under Austrian law to take out an insurance 
policy against “severe weather conditions”, which also covers lightning strikes, 
then the case in question can be solved as follows: the storm that lasts several 
hours constitutes a single event. If in the course of this single event several 
losses are caused, then such represent together the consequences of a single 
insurance event meaning that the insurer must only pay out € 500,000.

The case would have to be decided differently if a pure fire insurance policy 
had been taken out. The insurance event thereunder would be the lightning 
strike itself,9 so that the two lightning strikes would indubitably constitute two 
insurance events under the fire insurance policy.

37. In your national legal system, have the courts developed general principles 
that address the issue of whether a damage event is considered to be a single 
incident, in which case the insured has to bear any stipulated deductible only 
once, or a plurality of several independent losses, in which case the deductible 
applies to each, leaving the insured to bear the amount several times? Alter-
natively, is this issue addressed by standard clauses used in contracts of insur-
ance? If third-party insurance is required by law, would this have any effect on 
the legality of a deductible?

6 Cf. A. Fenyves, Die Behandlung der Hepatitis-C-Fälle in der Haftpflichtversicherung, Juristi-
sche Blätter (JBl) 2002, 205, 215 f.

7 A. Martin, Sachversicherungsrecht (3rd ed. 1999) T I 2.
8 VersR 1991, 460; cf. also VersR 1989, 840.
9 Art. 1.1.2. AFB 2001.
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As aforementioned no. 1 ff., neither the Supreme Court nor the Standard Terms 
for Insurance (Allgemeine Versicherungsbedingungen, AVB) have developed 
general principles on when a damage event is considered a single incident or 
plurality of independent losses. Nonetheless, it is undisputed that the answer to 
this preliminary question is of considerable significance for the application of 
any deductible: if the event constitutes a single incident, this means the deduct-
ible applies only once; if it constitutes a plurality of independent losses, then 
the deductible applies to each incident.

According to prevailing opinion, a deductible with external effect (i.e. having 
effect on the injured third party) can only be applied for compulsory third-
party insurance if explicitly decreed by the legislator. This was temporarily 
the case in Austria with respect to the compulsory third-party insurance for 
insurance brokers pursuant to § 138 subs. 2, old version of the Industrial Code 
(Gewerbeordnung), pursuant to which a deductible of up to 5% of the insur-
ance sum was admissible in transactions between businesses. In the absence of 
such a decree, a deductible is only applicable within the internal relationship, 
i.e. only in the relationship between insurer and insurance-holder.10

38. CASE STUDY (auditors’ liability) P, an independent auditor engaged by X 
Ltd to certify its accounts, is asked by X Ltd to meet with two potential inves-
tors in the company, A and B. At the meeting, P vouches for the company’s 
financial well-being. In consequence, A and B make large purchases of shares 
in X Ltd. It transpires that P negligently misrepresented the value of the com-
pany to the investors. A and B consequently suffer economic losses which they 
seek to recover as damages from P. In principle, their losses are covered by P’s 
professional indemnity insurance, but according to the terms of the policy the 
insured has to bear a deductible of € 5,000 per damage event. In the instant 
case, does P have to bear the deductible amount only once or with regards to 
both claims?

In this case, which concerns the professional indemnity insurance for auditors, 
the “violation” is deemed to constitute the insurance event under the standard 
terms of insurance used in Austria.11 By his misrepresentation, P has certainly 
violated his duty towards both A and B, giving rise in each case to an inde-
pendent insurance claim. Consequently, the insurer must make the insurance 
sum available in both cases; it can, however, in each case apply the agreed 
deductible.

The professional indemnity insurance for auditors is a form of compulsory 
third-party insurance.12 This means – as discussed under Question 37 (see su-

10 Cf. A. Fenyves, Versicherungsvertragsrechtliche Grundfragen der Pflichthaftpflichtversiche-
rung, Versicherungsrundschau (VR) 2005, 70, 75.

11 Art. 6 line 1 of the Standard Terms for Indemnity Insurance for Auditors 1972.
12 § 11 Statute on the Regulation of the Auditing, Tax Advising and Related Professions, Bundes-

gesetzblatt (BGBl) I 1999/58 in the version of Novelle BGBl I 2008/10.
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pra no. 11 f.) – that the deductible can only be applied by the insurer within its 
internal relationship with P.

In the case under discussion, however, a claims series clause could also be ap-
plied, as P indeed committed the same violation or at least a violation of the 
same type against A as against B.13 Then the insurer would only have to pay 
up to the insurance sum once and would only be able to apply the deductible 
once. In the compulsory third-party insurance, however, the insurer can also 
only invoke a claims series clause within the internal relationship.14

Other Limits on the Amount of CoverB. 

Aggregate limit clauses1. 

39. In your country, do standard-term insurance policies use aggregate limit 
clauses whereby the liability of the insurer is capped by a maximum amount 
per specified period? If so, please give examples of how these clauses are 
worded and how they are interpreted, paying particular regard to the issue of 
whether a damage event is considered to be a single indivisible loss (therefore 
falling into only one period) or a plurality of losses (potentially falling into 
several different periods).

The agreement of a yearly maximum limit (an aggregate limit clause) is usual 
in Austria for both general third-party insurance and pecuniary damage liabil-
ity insurance. It is normally worded as follows: “The Insurer shall pay for all 
events occurring within one insurance year the …-fold of the insurance sum 
applicable in each case”.15

Naturally, it is also an issue in relation to these clauses whether damage events 
occurring within one insurance year constitute a single indivisible loss or a plu-
rality of losses. This must be assessed on the basis of the principles described 
above.16

In compulsory third-party insurance, agreements between the insurer and in-
surance-holder on yearly maximum sums (aggregate limits) can only be en-
forced against the injured party if this is explicitly decreed by the legislator. 
Otherwise they are like deductibles in that they only have effect within the 
internal relationship.17

It is notable that in recent times laws stipulating compulsory third-party in-
surance in Austria increasingly do provide for yearly maximum limits or at 

13 Cf. on this the discussion infra no. 20 ff.
14 Cf. Fenyves, VR 2005, 76.
15 Cf. art. 5 line 2 Allgemeine Bedingungen für die Haftpflichtversicherung/Ergänzende Allge-

meine Bedingungen für die Haftpflichtversicherung (AHVB/EHVB) 2005.
16 Cf. supra no. 1 ff.
17 Cf. Fenyves, VR 2005, 75 f.
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least permit the agreement of such. Pertinent rules are found in § 8 subs. 1, 14 
line 2 Capital Markets Act (Kapitalmarktgesetz), § 9 subs. 2 lit a, 13 Takeover 
Act (Übernahmegesetz), § 14 subs 1 line 2 Gas Act (Gaswirtschaftsgesetz), 
§ 4 subs. 3 Securities Supervision Act (Wertpapieraufsichtsgesetz) and lastly 
§ 137c subs. 1 Industrial Code (Gewerbeordnung) (for insurance brokers).

Claims series clauses2. 

40. In your country, do standard-term insurance policies use claims series 
clauses whereby several independent damage events are treated as a single 
damage event (a single series) which is subject to a single liability cap? If 
so, please give examples of how these clauses are worded and how they are 
interpreted. Please state in particular what criteria are used for distinguishing 
between several independent damage events and a single damage series.

In Austria, claims series clauses are usual in third-party insurance wherever 
there is a “serial risk”, i.e. in the context of general third-party insurance (espe-
cially employer’s liability insurance) and in pecuniary damage liability insur-
ance.

General third-party insurance does proceed in principle from the “damage 
event” as insurance event, however it also recognises other definitions of in-
surance events in sub-areas. Accordingly, the AHVB/EHVB 2005 also con-
tains several claims series clauses.

Within the field of damage event theory, art. 1.1.2. AHVB/EHVB 2005 lays out 
as follows: “Several damage events deriving from the same cause are deemed 
to constitute one insurance event. Furthermore, damage events which derive 
from causes which are of a similar type and connected in time are deemed to 
constitute one insurance event provided there is a legal, economic or technical 
connection between these causes”.18

This rule is complemented by art. 4.2. AHVB/EHVB 2005, which defines the 
temporal scope of the claims series clause. This provision states as follows: “A 
damage series is deemed to have arisen on the date when the first damage event 
in the series occurred, whereby the agreed scope of the insurance cover on the 
date of the first damage event applies. If the insurer terminates the insurance 
relationship pursuant to art. 12 or in the case of cessation of risk,19 insurance 
protection exists not only for the damage events of a series which occur during 
the effective term of the insurance protection but also for those of said series 
which occur after termination of the contract. If the first damage event of a se-

18 On the predecessor to this clause in the AHVB/EHVB 1986 cf. A. Fenyves, Die Serienschaden-
klausel der AHVB 1986, VR 1986, 57. Generally on claims series clauses in third-party in-
surance cf. id., Die rechtliche Behandlung von Serienschäden in der Haftpflichtversicherung 
(1988).

19 Art. 12.4.
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ries occurred before the insurance contract was concluded and if the insurance-
holder or the insuree knew nothing of the onset of the damage series, then the 
damage series is deemed to have arisen on the date of the first damage event 
which falls within the efficacy period of the insurance cover, insofar as there is 
no other insurance cover therefor. If the first damage event of a series occurs 
during the interruption of insurance coverage and if the insurance-holder or 
insuree knew nothing of such damage series, then the damage series is deemed 
to have arisen on the date of the first damage event which happens after insur-
ance coverage has been re-obtained.”

As regards the coverage of property damage by environmental disturbance, 
which requires a special agreement, the first verifiable determination of an en-
vironmental disturbance from which obligations to compensate arise or might 
arise for the insurance-holder is considered to be the insurance event pursuant 
to art. 6.3.1. AHVB/EHVB 2005 (“manifestation theory”). Thus, the “dam-
age series” has a different definition to that contained in art. 1.1.2. AHVB/
EHVB 2005. According to art. 6.3.1.2., the determination of several environ-
mental disturbances triggered by the same incident is deemed to be one insur-
ance event. Furthermore, determinations of environmental disturbances which 
are triggered by events of the same type and which are connected in time are 
deemed to be one insurance event, provided there is a legal, economic or tech-
nical connection between such incidents.

Regarding the coverage of “extended product liability risk”, the EHVB 2005 
proceed from the “delivery” of the product as the insurance event.20 The as-
sociated claims series clause provides as follows: “Notwithstanding art. 1.1.2. 
AHVB, several deliveries are deemed to constitute one insurance event if they 
inflict damage deriving from the same cause. Furthermore, when several de-
liveries inflict damage deriving from causes of the same nature and connected 
in time, this is considered to be one insurance event insofar as there is a legal, 
economic or technical connection between such causes”.21

As regards the coverage of pure economic loss, the EHVB ultimately proceed 
from the “violation theory”.22 The corresponding claims series clause is word-
ed as follows: “Series claims. The following are all deemed to be one insurance 
event: all the consequences of one violation; several violations all resulting 
from the same cause; several violations connected in time and deriving from 
causes of the same nature provided there is a legal, technical or economic con-
nection between such causes”.23

The Standard Terms for Pecuniary Damage Liability Insurance (AVBV 1951) 
contain a claims series clause in art. 3 subs. 1 lit c, according to which only a 

20 Sec. A point 2.4.2.1.
21 Sec. A point 2.4.2.4.
22 EHVB 2005 sec. B point 1.2.
23 EHVB 2005 sec. B point 1.2.1.
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one-off payment of the insurance sum comes into question “with respect to all 
consequences of a violation. Multiple actions or omissions based on the same 
source of error or sources of error of the same nature are deemed thereby to be 
a single violation provided the relevant matters are connected to each other in 
a legal or an economic fashion”.

Finally, the following clause can be found in art. 6.7.2. of the Standard Terms 
for Legal Expenses Insurance (Allgemeine Bedingungen für die Rechtsschutz-
Versicherung, ARB 2007): “In the case of multiple insurance events, which 
represent a single, causally and temporally connected occurrence, the insur-
ance sum shall only be payable once. The amount of the insurance sum is 
determined according to the date of the first insurance event.”

This clause is also a claims series clause. It is intended for instance to come 
into play when an insurance-holder who has been involved in a traffic accident 
is subject to prosecution for which he requests insurance cover (first insurance 
event) and he wants to assert claims for damages he is entitled to as a result of 
the accident (second insurance event).24

There is no case-law on the above-mentioned claims series clauses. The insur-
ers are not very interested in submitting these clauses to Supreme Court exami-
nation. This is probably not least because the German Federal Court (BGH) 
once already ruled a claims series clause inadmissible because it unreasonably 
disadvantaged the insurance-holder.25 Doubts on the admissibility of claims 
series clauses have also repeatedly been expressed in academic literature, re-
cently in particular with respect to their compatibility with the transparency 
requirement (Transparenzgebot) in art. 5 of the Council Directive 93/13/EEC 
of 5 April 1993 on unfair terms in consumer contracts.26

The criteria according to which the existence of a “series” is determined have 
already been clarified by the above description of the various claims series 
clauses used in Austria: on the one hand, a series is based on insurance events 
being traceable to the “same” cause. On the other hand, however, a similar 
or “like” cause is also sufficient provided there is a certain connection be-
tween these causes. There is some variance between the different clauses on 
this point. Sometimes, only a “legal or economic connection” is required.27 In 
the newer claims series clauses more is required, namely also a temporal con-
nection; a “technical” connection is placed on a par with the legal or economic 
connection.28

24 Cf. F. Kronsteiner/W. Lafenthaler, Erläuterungen zu den Musterbedingungen für die Rechts-
schutz-Versicherung (1997) 71.

25 VersR 1991, 175.
26 Cf. M. Evermann, Die Anforderungen des Transparenzgebots an die Gestaltung von Allgemei-

nen Versicherungsbedingungen (2002) 239.
27 Cf. art. 3 subs. 1 lit. c Allgemeine Versicherungsbedingungen zur Haftpflichtversicherung für 

Vermögensschäden (AVBV).
28 Cf. the claims series clauses in General Third-Party Insurance.
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It is obvious that all of these expressions are very much in need of interpreta-
tion. However, there is consensus at least that the required “connection” must 
arise from the sphere of the insurance-holder.29

Long tail damage3. 

41. In your country, do standard-term insurance policies use clauses whereby 
the liability of a former insurer is limited to a specified period of time after the 
end of the insurance contract? If so, please give examples of how these clauses 
are worded and how they are interpreted. What is considered to be the starting 
point for the relevant limitation period (e.g. the date on which the insurance 
contract ended, the date of the insured’s negligence or the date on which the 
damage was sustained)? In this context, where is the line drawn between sev-
eral independent damage events and a single damage event? 

The importance of the “long tail issue” for third-party insurance depends very 
much on which insurance event definition is applied. Within the scope of “dam-
age event theory” namely, the occurrence of the injury is normally attached to 
the “event”, so that there tends to be no problem with long tail liability in 
this context: damage events which occur after the termination of the insurance 
contract are naturally not covered. The “damage event theory” runs into dif-
ficulties, however, when there is no clear damage event but rather a protracted, 
imperceptible process which gradually causes damage. An example of such a 
“prolonged damage event” would be when groundwater is continually damaged 
by water pollutants (“cases of brownfields”). The same is true when there is a 
long interval between the “damage event” and the manifestation of the damage, 
as for example in the “medical treatment cases” and the “Aids cases”.30

The fundamental concept of third-party insurance means there is nonetheless a 
problem with “long tail damage” above all when very often a long time interval 
may lie between the insurance event and the occurrence of the damage. This is es-
pecially the case when it comes to the insurance event represented by “violation”,31 
but also that constituted by the “first verifiable determination of an environmental 
disturbance”32 and by “delivery” (EHVB 2005 sec. A point 2.4.2.1.).

In line with these preliminary remarks, the general third-party insurance in the 
AHVB/EHVB 2005 contains no special rule for “long tail damage” within the 
scope of damage event theory.

The rule on the covering of property damage by environmental disturbance, 
however, contains the following clause: “Notwithstanding art. 433 the insur-

29 Cf. only Fenyves, VR 1986, 33.
30 Cf. for more detail Fenyves, JBl 2002, 208 f.
31 EHVB 2005 sec. B point 1.2., art. 5 AVBV 1951.
32 Art. 6.3.1. AHVB 2005.
33 Note: Art. 4 contains the principle that the insurance extends to insurance events which have 

arisen during the term of the insurance protection.
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ance coverage extends to an environmental disturbance which is determined 
during the term of the insurance protection or at the latest two years thereafter. 
The date of the event must be during the term of the insurance protection”.34

Within the scope of the “delivery theory”, i.e. in the context of so-called “ex-
tended product liability coverage”, the EHVB sec. A point 4.2.3. (“Temporal 
scope”) stipulates: “Notwithstanding art. 4 AHVB there is insurance coverage 
if the delivery takes place during the term of the insurance protection and the 
insurer receives notice of the insurance event at the latest … years after the 
termination of the insurance contract”.

Concerning the coverage of “pure economic loss”, which is allocated no great 
importance in general third-party insurance, the following “long tail dam-
age clause” is ultimately found in the AHVB/EHVB: “Notwithstanding art. 4 
AHVB there is insurance protection if the violation is committed during the 
term of the insurance protection and the insurer receives notice of the insurance 
event at the latest … years after the termination of the insurance contract”.35 
Comparable clauses are also usual in the Standard Terms for Insurance (AVB), 
which are exclusively directed at the coverage of pure economic loss.

The above described “long tail damage clauses” all take the date of the termi-
nation of the insurance contract as a point of reference. 

No special rules apply to the differentiation between a single insurance event 
and several insurance events in the context of “long tail damage”.

42. CASE STUDY (long tail damage) P Company develops, manufactures and 
distributes motor equipment, including fuel pumps. As the result of a design 
fault in the pumps, the fuel supply of motor vehicles in which they are incorpo-
rated is often interrupted without warning. Assume that this leads to numerous 
accidents for which P Company is liable under your laws on product liability. 
Until a) the pump’s development, b) its manufacture, c) its distribution, and 
d) the consequent accidents, P Company’s product liability was insured by I. 
After the termination of the insurance contract with I, P Company takes out in-
surance with J. Which insurer, I or J, has to cover P Company’s liability for its 
faulty fuel pumps in each of scenarios a)-d)? Assume that the standard terms of 
both insurers’ contracts contain clauses on liability for long tail damage that 
are most common in your country.

P Company’s faulty fuel pumps cause personal injury and damage to property. 
These losses are covered by the “basic coverage” under AHVB/EHVB 2005, 
which is based on the “damage event theory”.36 Thus, the insurer is liable for 
all accidents (= damage events) which occur before the end of P’s contract 

34 Art. 6.3.3 AHVB 2005.
35 EHVB 2005 sec. B point 1.4.
36 Art. 1.1. AHVB 2005.
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with I. The subsequently occurring accidents already come under the subse-
quent insurer J’s duty of coverage. However, there may be a breach of the pre-
contractual duty to disclose to J37 if P is supposed to have known that damage 
events had occurred and not disclosed this to the insurer J. This might release 
J from the duty to perform.

Moreover, it must be considered that this is a clear example of a “damage se-
ries” in the sense of art. 1.1.2. AHVB, as all damage events can be traced back 
to the same cause, namely the fault in the design of the fuel pumps. Hence, all 
insurance events which fall under the scope of cover of either insurer are in 
each case “contracted” to a single event.

Liability limits in compulsory third-party insurance4. 

43. Would the fact that, in certain fields, third-party insurance is required by 
law have any effect on the extent to which liability limits in terms of aggregate 
series clauses, claims series clauses and long tail damage clauses are legally 
allowed?

As has been mentioned several times above, liability limits in compulsory 
third-party insurance only apply against the injured third parties if the legisla-
tor has given an express decree to this effect. If this is not the case, then the 
insurer can invoke agreed liability limits only within the internal relationship 
to the insurance-holder. This applies equally to deductibles, yearly maximum 
limits, claims series clauses and “long tail damage clauses”.38

37 § 16 ff. Insurance Policy Act, Versicherungsvertragsgesetz (VersVG).
38 Cf. Fenyves, VR 2005, 75 ff.
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AGGREGATION AND DIVISIBILITY OF DAMAGE IN 
DENMARK: TORT LAW AND INSURANCE

Andreas Bloch Ehlers

GeneralI. 

1. Does your legal system have general rules, whether statutory or case-law, 
which regulate the categorisation of harm as a single indivisible loss or a 
plurality of losses? Have such rules been proposed in the secondary legal lit-
erature? Does the distinction have any significance in practice?

In the Danish legal system no rules have been furnished with the purpose of 
expressly categorising harm as either a single indivisible loss or a plurality of 
losses and in that sense the optometry of the present Questionnaire is foreign 
to Danish law. However, on close scrutiny it appears that the presuppositions 
of the indivisibility-plurality distinction latently permeate the very substratum 
of Danish tort law and therefore, the distinction does in fact have great signifi-
cance in practice.

Liability for DamageII. 

Recoverability of Divisible and Indivisible LossesA. 

2. In your national tort law, is liability for damage addressed separately for 
different parts of the overall loss where different protected interests are af-
fected (e.g. interference with the person or interference with property; pecu-
niary damage or non-pecuniary damage) even if the harm resulted from the 
same tortious conduct by the same tortfeasor? If the requirements for liability 
have to be addressed separately for each kind of loss, how might this affect the 
tortfeasor’s liability?

In many cases liability for damage is addressed separately where different pro-
tected interests are affected. Thus, if the claimant has sustained different kinds 
of damage (e.g. personal injury, property damage and pure economic loss), 
all requirements for liability must be satisfied for each kind in order for the 
damage to be compensated. This may have great impact on the liability of the 
tortfeasor since liability for the above categories of damage is not necessarily 
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assessed equivalently. Thus, the courts are generally more inclined to award 
damages for personal injury loss compared to property damage and (particu-
larly) pure economic loss. For example, several cases evidence that the courts 
have relaxed the requirements for both factual and legal causation with respect 
to injuries to the person.1 Further, liability may be addressed separately even 
for different kinds of damage within the same category. Hence, if the defen-
dant is sued for a personal injury, he may be responsible for parts of that injury 
such as a torn off leg but he may not be responsible for other parts such as for 
instance a nervous shock.

Liability may be addressed separately also with respect to various heads of 
loss flowing from each kind of damage suffered by the claimant. Hence, for 
example, if a person suffers both personal injury and property damage, the 
various heads of loss (e.g. pain and suffering, recovery costs, loss of income, 
and loss of value) stemming from such damage are compensated only if all 
basic requirements for liability are satisfied for each head. In many cases, of 
course, the tortfeasor will be liable for the entire loss flowing from a certain 
kind of damage but there may be cases where particular parts of the overall 
loss are not recoverable. For example, one could imagine that the causal 
nexus (in both fact and law) between the negligent conduct of the tortfea-
sor and some heads of the overall loss was insufficient and that the loss was 
therefore not recoverable.

With respect to the measurement of damage different rules apply when differ-
ent kinds of damage are involved. The measurement of personal injury loss is 
governed by the Danish Liability for Damages Act (Consolidation Act No. 885 
of 20 September 2005) which lays down firm and highly standardised prin-
ciples on how compensation should be measured with regard to each of the 
following categories: (i) loss of earnings, (ii) recovery costs and other losses 
resulting from the injury, iii) pain and suffering, (iv) permanent injury, (v) loss 
of earning capacity, and (vi) loss of dependency. Each of these categories of 
loss is measured separately. The rules on measurement of damage to property 
and pure economic loss (e.g., compensation for loss of use, loss of value, loss 
of income, and loss of goodwill) are laid down in case law.

From above developments it is clear that the liability of the tortfeasor is strong-
ly dependent on both the kind of damage suffered by the claimant and the 
nature of the various losses flowing from such damage.

3. CASE STUDY (different kinds of loss; contributory negligence) P is injured, 
and his glasses are broken, in a traffic accident negligently caused by D. P 
claims compensation for a) pain and suffering b) medical expenses and c) 
his broken glasses. Is P’s harm regarded as a single indivisible loss or as a 

1 See B. von Eyben/H. Isager, Lærebog i erstatningsret (6th ed. 2007) at 267 with reference to 
(among others) the cases published in the Weekly Law Report in respectively 1988 at 884 (High 
Court Decision, West Division) and 1988 at 166 (Supreme Court Decision).
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plurality of independent losses? Assuming P had not fastened his seat belt, 
how is his contributory negligence taken into account with regard to each of 
the three categories of his damage?If there are differences in the effect of the 
contributory negligence depending on the kind of loss suffered, how are these 
justified?

The losses flowing from the personal injury and property damage suffered by 
P are regarded as a plurality of independent losses. Thus, liability will be ad-
dressed separately for each head of the personal injury loss (pain and suffering 
and medical expenses) and the property damage (broken glasses).2 Further, 
the compensation for pain and suffering and medical expenses is measured 
separately according to the rules set out in Sec. (3) and (1) (a) of the Danish Li-
ability for Damages Act. The compensation for the broken glasses is measured 
pursuant to the general principles on compensation for property damage laid 
down in case law.3

Compensation can be reduced as a result of contributory negligence if there is 
a sufficient causal nexus between the negligent conduct of the claimant and the 
particular damage he has sustained.4

Thus, assuming that P’s failure to fasten his seat belt contributed (to a certain 
degree) to both the personal injury and the property damage, all three catego-
ries of loss will be reduced by the same margin.5 However, if, for example, 
it is established that P did not contribute negligently to breaking his glasses 
(perhaps because they were in the glove compartment), the compensation for 
this loss will not be reduced.

4. In your national tort law, are there cases other than in respect of personal 
injury where the requirements for liability have to be addressed separately for 
each different kind of loss even though the harm resulted from a single tortious 
act or omission?

As developed above it is the general rule of Danish tort law that the require-
ments for liability are addressed separately for each kind of loss. Accordingly, 
this question is perhaps best answered by a simple reference to the entire body 
of answers given in the present Questionnaire.

2 See supra no. 2 ff.
3 See supra no. 4 and von Eyben/Isager (fn. 1) at 287 ff.
4 As a general rule the claim will be reduced only if P’s contribution exceeds 1/3. If P’s contribu-

tion exceeds 2/3 usually the claim will cease to exist, cf. von Eyben/Isager (fn. 1) at 373.
5 There are no differences in the assessment of contributory negligence with respect to the differ-

ent kinds of damage.
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Recoverability of Consequential LossB. 

5. Please state how consequential loss is defined in your national tort law. Is 
consequential loss regarded as an independent harm that has to be addressed 
separately or as part of the overall damage, meaning that there is no need 
to re-consider the requirements for liability found to have been satisfied in 
respect of the “primary loss”? Where is the line drawn between several inde-
pendent losses and a consequential loss?

Consequential loss can be defined as a certain “indirect” kind of loss result-
ing from injury to the person or damage to property.6 The distinction between 
such “indirect” losses and other “direct” loss is not sharp but it is probably safe 
to say that the latter category covers the “normal” loss that is intrinsically or 
automatically linked to the physical harm suffered by the claimant. Examples 
of such losses are pain and suffering, permanent injury and loss of value. The 
former category covers loss resulting “indirectly” from the physical harm in 
the sense that it does not depend so much on the physical impact on the person 
or the property but rather on the individual circumstances of the claimant. The 
classical example of such losses is loss of income or profit suffered as a result 
of an injury to the body or damage to commercial machinery.

However, the distinction between “direct loss” and “consequential loss” does 
not carry substantive significance in the sense that different liability schemes 
apply to each category. Rather, the recoverability of any loss – whether “di-
rect” or “consequential” – depends entirely on whether all basic requirements 
for liability are satisfied in each case. Each consequential loss is, therefore, 
addressed separately. Obviously, the requirements for liability are more easily 
satisfied with respect to loss resulting “directly” from the harm but – strictly 
speaking – this follows from the doctrine of legal causation, not the “direct-
consequential” dichotomy.

6. CASE STUDY (consequential loss; contributory negligence) P’s right hand is 
injured in a traffic accident negligently caused by D. Consequently, P is unable 
to pursue his career as a piano teacher for six weeks. P thus sustains loss of 
earnings. Assuming that P himself acted negligently and that his negligence 
contributed to his pain and suffering, but it did not have any effect on his 
ability to work and therefore on his loss of earnings, to what extent is D liable 
for a) P’s pain and suffering and b) his loss of earnings? In the instant case, 
is loss of earnings regarded as an independent loss that has to be addressed 
separately?

As developed above7 compensation may be reduced as a result of contributory 
negligence if there is a sufficient causal nexus between the negligent conduct 

6 See von Eyben/Isager (fn. 1) at 8. It should be noted that economic loss not resulting from either 
personal injury or property damage is defined as pure economic loss – not consequential loss. 

7 See supra no. 7 f.
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of the claimant and the particular loss he has sustained. Thus, contributory 
negligence is addressed in relation to each head of loss separately.8

The compensation for loss of earnings is measured separately pursuant to 
Sec. 2 of the Danish Liability for Damages Act. Accordingly, D must pay com-
pensation for loss of earnings for the duration of the six weeks. There will be 
no reduction of said compensation since the contributory negligence of P did 
not have any effect on P’s ability to work.

With respect to compensation for pain and suffering, D must pay compensation 
pursuant to Sec. 3 of the Danish Liability for Damages Act. However, since P 
has contributed negligently to this head of loss, his claim may be reduced in 
accordance with the general rule set out above.

7. CASE STUDY (consequential loss; statute of limitation) In January 2000 D 
breaks into the production hall of P Company, which manufactures computer 
equipment. He damages some high-tech components which have been pre-
pared for delivery to other manufacturers. Since the break-in and the damage 
caused by D are not noticed immediately by P Company staff, some of the 
damaged computer equipment is sent to different manufacturers (A, B, and 
C) without having been repaired adequately prior to dispatch. Consequently, 
P has to pay damages to his customer A. After successfully claiming recourse 
from D in January 2002, P is sued for damages by his customer B and in Janu-
ary 2003 by C. Are the payments to B and C regarded as consequential losses 
that are part of the overall damage caused by D, or as independent losses that 
have to be addressed separately? What are the commencement dates for the 
limitation periods applying to P’s recourse actions in respect of his payments 
to A, B, and C?

The losses suffered by P must be regarded as consequential since they fol-
low “indirectly” from the property damage to each of the various high-tech 
components subsequently delivered to A, B and C.9 This means that each loss 
must be addressed separately in the sense that all requirements for liability 
(including legal causation of course) must be satisfied in order for them to be 
recoverable.10

With respect to commencement dates for the limitation periods pertaining to 
each loss stemming from the claims put forward by A, B and C, respectively, 
the Danish Act on Limitation of Claims (Act No. 522 of 6 June 2007) applies. 
According to Sec. 2(4), the limitation period for tort claims commences at the 
time when the injury occurs. Thus, according to the wording of said Section, 

8 Further, the contributory negligence must be of a certain extent in order to cause a reduction of 
the loss, cf. supra no. 7 f.

9 For a definition of consequential loss, see supra no. 10.
10 It should be noted that P’s claim against D is not regarded as a “recourse” under Danish law, 

since D and P are not jointly liable in relation to A, B and C. Rather, D has committed a tort 
against P – not A, B, and C.
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the limitation period for all three losses would commence in January 2000 
when the damage occurred. However, when the tort does not result in an imme-
diately ascertainable damage, the commencement date is postponed to that point 
in time when the claimant could have reasonably put forward his claim.11

Thus, assuming that the damage to the various components delivered to A, 
B and C should not reasonably have been discovered by P prior to that point 
in time when the claims were put forward, the commencement dates for said 
claims will be postponed to January of 2000, 2002 and 2003.

8. In your national tort law, are there any other cases not previously mentioned 
where it may be decisive whether a harm is regarded as a consequential loss, 
and therefore only part of the “primary loss”, or as an independent harm 
caused by the same tortious act or omission?

As developed above, it is – strictly speaking – not material whether a loss is re-
garded as “consequential” or “direct” as the recoverability of any loss depends 
entirely on whether all basic requirements for liability are satisfied in each case 
(not on the formal distinction between the two categories of loss). Thus, this 
question may be answered by reference to no. 10 f.

Liability Caps and Minimum ThresholdsC. 

9. Please state when, if at all, liability for damage is capped in your national 
tort law. In such cases, are there statutory provisions or case-law principles 
which deal with the issue of whether the consequent damage is a single indi-
visible loss – in which case the tortfeasor’s overall liability is capped by the 
maximum amount – or a plurality of several independent losses, for each of 
which the tortfeasor is liable up to the maximum amount?

There are several statutes providing standardised rules on how compensation 
for personal injury loss should be measured, including rules laying down caps 
for certain categories of loss. The most important of these statutes and caps are 
set out below.

The Danish Liability for Damages Act (Consolidation Act No. 885 of 20 Sep-
tember 2005)

Pain and suffering:12 Compensation is capped at DKK 130 (€ 18)13 for each day the 
injured person is sick. The compensation cannot exceed DKK 50,000 (€ 6,711).

11 Further, Sec. 3(2) of said statute – which somewhat overlaps the above Sec. 2(4) – lays down 
that the commencement date is delayed in certain circumstances if the claimant was unaware of 
the claim.

12 Sec. 3.
13 The fixed amounts set out in the Danish Liability for Damages Act are adjusted annually pursu-

ant to Sec. 15(1) of said Act. For example, in 2008 compensation for pain and suffering was 
fixed at DKK 160.
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Permanent injury:14 Compensation for 100% disability is capped at 
DKK 573,500 (€ 76,979). However, in special circumstances the compensa-
tion can be set at a higher amount not exceeding DKK 687,500 (€ 92,281).

Loss of earning capacity:15 Compensation is capped at DKK 6,020,000 
(€ 808,053).

The above losses are regarded as a plurality of independent losses in the sense 
that the caps apply to each head of loss separately.

Danish Act on Filing of Complaints and Access to Damages in the Health Sec-
tor (Act No. 547 of 24 June 2005):

Pursuant to this Act, damages are awarded to patients who sustain physical 
injury as a result of properties in pharmaceuticals which are used in connection 
with examination, treatment or the like.16 The amount of damages flowing from 
such pharmaceutical injuries is limited to DKK 150 million (€ 20,134,228) per 
calendar year.17 However, for each individual serial injury as defined in Sec. 12 
of the Act, the amount is limited to DKK 100 million (€ 13,422,818).18 Further, 
the amount of damages for pharmaceutical injuries in connection with clinical 
tests of pharmaceuticals is limited to DKK 25 million (€ 3,355,704) per test.19 
Damages cannot exceed DKK 5 million (€ 671,140) per injured person.20

The overall cap of DKK 150 million applies to the aggregate amount of dam-
ages resulting from pharmaceutical injuries per calendar year and as such the 
loss can be regarded as an indivisible whole. The cap on damages for serial 
injuries is an absolute maximum (i.e. compensation cannot exceed this amount 
even though it can be attributed to multiple calendar years) and since it applies 
irrespective of the particular kind of loss flowing from such serial injury, dam-
ages must be regarded as indivisible. Further, losses resulting from clinical 
tests must be regarded as indivisible since above cap applies only once per test 
(not with respect to the kind of loss). Finally, the cap of DKK 5 million ap-
plies to the entire loss (irrespective of the kind of loss) and as such the losses 
sustained by each claimant must be regarded as indivisible.

Workers’ Compensation Act (Consolidation Act No. 154 of 7 March 2007)

The objective of this Act is to grant compensation to injured persons or their 
surviving dependants in the event of an industrial injury caused by work or 

14 Sec. 4.
15 Sec. 6.
16 Sec. 38(1).
17 Sec. 50(1).
18 Sec. 50(2).
19 Sec. 50(3).
20 Sec. 50(4).
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working conditions.21 For permanent injury, compensation is paid as a lump 
sum which is capped at DKK 611,500 (€ 82,080)22 when the degree of per-
manent injury amounts to 100%.23 In exceptional cases the compensation may 
be fixed as a higher amount capped at 120% of the aforesaid amount.24 Com-
pensation for loss of the breadwinner is paid as a temporary monthly benefit 
capped at 30% of the deceased person’s annual income. The term fixed cannot 
exceed 10 years.25

The above losses are regarded as a plurality of independent losses in the sense 
that the caps apply to each head of loss separately.

10. Please state when, if at all, the victim has to bear a minimum threshold of 
loss himself in your national tort law. In such cases, are there statutory provi-
sions or case-law principles which deal with the issue whether the damage is a 
single indivisible loss – so that the victim has to bear the below-the-threshold 
loss only once – or a plurality of several independent losses, with the threshold 
therefore applied several times over?

There are several statutes laying down minimum thresholds for certain catego-
ries of personal injury. The most important of these statutes and thresholds are 
set out below.

The Danish Liability for Damages Act (Consolidation Act No. 885 of 20 Sep-
tember 2005)

Loss of earning capacity:26 The injured person’s loss of earning capacity is cal-
culated as a percentage (loss-of-earning-capacity percentage). Compensation 
is not paid if the loss of earning capacity is less than 15%. In cases where the 
injured person had not reached the age of 15 when the injury occurred, com-
pensation is fixed as a capital sum that amounts to DKK 276,000 (€ 37,046) 
multiplied by the level of disability (set out in accordance with Sec. 4) and then 
multiplied by ten. However, no compensation is paid if the disability amounts 
to less than 5%.

Loss of earning capacity is regarded as an independent loss in the sense that 
above thresholds apply to this category of loss only. 

Danish Act on Filing of Complaints and Access to Damages in the Health Sec-
tor (Act No. 547 of 24 June 2005) (Chapter 4 on Damages for Pharmaceutical 
Injuries)

21 Sec. 1(1).
22 This amount is adjusted in accordance with Sec. 25 of the Act.
23 Sec. 18(3).
24 Sec. 18(4).
25 Sec. 20(2).
26 Sec. 5.
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Damages for pharmaceutical injuries claimed in pursuance of the above Act, 
except for damages flowing from clinical tests,27 are awarded only if the loss as 
a whole exceeds DKK 3,000 (€ 402).28 Accordingly, the threshold applies only 
once to the whole (indivisible) loss flowing from pharmaceutical injuries.

Danish Act on Filing of Complaints and Access to Damages in the Health Sec-
tor (Act No. 547 of 24 June 2005) (Chapter 3 on Patient Insurance)

Pursuant to above Act, damages are awarded to patients (or the bereaved fam-
ily of patients) who suffer injury in Denmark in connection with examination, 
treatment or the like.29 Damages are generally measured pursuant to the Danish 
Act on Liability for Damages. However, except for certain damages recover-
able by persons taking part in biomedical trials and blood donors, damages are 
not awarded if the loss as a whole does not exceed DKK 10,000 (€ 1,342).30

Accordingly, the threshold applies only once to the whole (indivisible) loss 
flowing from medical treatment injuries.

Workers’ Compensation Act (Consolidation Act No. 154 of 7 March 2007)

The objective of this Act is to grant compensation to injured persons or their 
surviving dependants in the event of an industrial injury caused by work or 
working conditions.31

With respect to loss of earning capacity, no compensation is awarded where 
the loss of earning capacity is less than 15%.32 Further, compensation for per-
manent injury is not granted where the degree of such injury is assessed at less 
than 5%.33

The above losses are regarded as a plurality of independent losses in the sense 
that the thresholds apply to each category of loss separately.

11. CASE STUDY (minimum threshold in product liability) A short circuit in the 
electric system causes a fire in P’s parked car which completely burns out. The 
fire also destroys P’s golfing equipment that was stored in the car boot, and 
his car telephone system. P claims compensation from the manufacturer on the 
basis of the latter’s liability for defective products. Is the whole damage – to 
the vehicle’s telephone system, the vehicle itself and the golfing equipment – to 
be treated as a single indivisible loss or as a plurality of independent losses? 
The EC Product Liability Directive prescribes a minimum threshold in respect 

27 Sec. 46(4).
28 Sec. 46(2).
29 Sec. 19(1).
30 Sec. 24(2) and (3).
31 Sec. 1(1).
32 Sec. 17(1).
33 Sec. 18(1).
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of claims for property damage. Would separate thresholds apply to each loss 
– i.e. P’s car, the car telephone system, and the golfing equipment – or would 
a single threshold apply to the whole amount? Could one even argue that the 
damage to the golf bag and the damage to the golf clubs are to be regarded as 
independent losses?

The damage to the vehicle’s telephone system, the vehicle itself and the golfing 
equipment is treated as a plurality of independent losses in the sense that all 
requirements for imposing product liability must be satisfied with respect to 
each kind of damage. Accordingly, P will be entitled to compensation from the 
manufacturer for the damage to the telephone system and the golfing equip-
ment since said damage is distinct from the defective product (the car) in ques-
tion. However, in relation to the manufacturer, the electric system must be 
regarded as part of the defective product (the car) and therefore P cannot claim 
damages pursuant to the product liability rules.34

The EC Product Liability Directive has been implemented in Danish law by the 
Product Liability Act (Consolidation Act 261 of 20 March 2007). According to 
Sec. 8 of said Act, an amount of DKK 4,000 (€ 537) is deducted in measuring 
the loss flowing from property damage. This deduction applies to the whole 
(indivisible) amount which is recoverable from the manufacturer by P.35

12. Which criteria are decisive in establishing liability caps and minimum 
thresholds in your national tort law? Consider, in particular, the following: the 
kind of loss (e.g. personal injury or damage to property); the form of liability 
(e.g. fault-based liability or strict); the personal attributes of the victim or the 
tortfeasor (e.g. employee, minor, professional); other criteria (e.g. compensation 
by annuities or by lump-sum). If the law recognises such distinctions, could one 
argue that the loss sustained by the victim in consequence of a single tortious act 
or omission has to be regarded as a plurality of separate losses, some of them 
subject to liability caps or minimum thresholds, and some of them not?

As it appears from the above developments,36 liability caps and minimum 
thresholds predominantly apply with respect to personal injury and when cer-
tain victims are in a somewhat subordinated or vulnerable position, for ex-
ample as employees or patients. However, it is also apparent that caps and 
thresholds have been introduced in areas where the basis of liability is of a 
strict nature.37

34 J. Rostock-Jensen/A. Kvist-Kristensen, Produktansvar (2004) at 114–115.
35 However, it is not entirely clear whether this amount is to be regarded as a traditional 

deduction (meaning that DKK 4,000 is deducted from the compensation in all cases) or a 
minimum threshold (meaning that the entire sum of the compensation is paid if the sum 
exceeds DKK 4,000), cf. Rostock-Jensen/Kvist-Kristensen (fn. 34) at 172.

36 See supra no. 19 ff.
37 See Workers’ Compensation Act (Consolidation Act No. 154 of 7 March 2007), Danish Act 

on Filing of Complaints and Access to Damages in the Health Sector (Act No. 547 of 24 June 
2005) and von Eyben/Isager (fn. 1) at 345 and 355.
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Since liability for different kinds of damage and loss flowing from such dam-
age is generally addressed separately, it could very well be imagined that a 
single tortious act causes multiple losses which must be measured differently 
with respect to caps and thresholds. For example, if a driver causes harm to 
another person’s body and vehicle by the same tortious act, the physical injury 
losses (e.g. pain and suffering and loss of earning capacity) will be subject to 
certain caps laid down in the Danish Liability for Damages Act whereas the 
losses resulting from the property damage will not.

Plurality of LossesD. 

13. When property jointly owned by two or more parties is damaged, is the 
harm resulting from such damage considered to be a plurality of several inde-
pendent losses sustained by each person whose rights have been infringed? 

When property jointly owned by two or more parties is damaged, the loss is 
regarded as a plurality of several independent losses sustained by each person 
proportionate to his share of the property. Consequently, the parties (owners) 
may bring independent actions against the tortfeasor. Damages will be award-
ed to each claimant proportionally to his share.

The claimants may also decide to consolidate their claims and present them 
to the same court. However, this will not affect the apportionment of the dam-
ages.

14. CASE STUDY (joint ownership) P1 and P2 are joint owners of a building that 
has been destroyed by a malicious arson attack by D. Is the harm sustained by 
P1 and P2 regarded as a single indivisible loss or as two losses sustained by 
P1 and P2 independently, and what are the consequences of the chosen clas-
sification?

The loss flowing from the damage to the building jointly owned by P1 and 
P2 is regarded as two independent losses which can be claimed by P1 and P2 
separately in proportion to their respective share of the property.

15. CASE STUDY (ownership and right of use) P1 owns wooded land over which 
P2 has acquired the prescriptive right to collect timber. D negligently causes 
a fire which destroys the wood. Is the harm suffered by P1 and P2 regarded as 
a single indivisible loss or as two independent losses, and what are the conse-
quences of the chosen classification?

To the extent that both P1 and P2 have incurred relevant economic losses as a 
result of the fire caused by D, such losses must be addressed separately as set 
out below.

The loss suffered by P1 flows “directly” from the damage he has sustained as 
the owner of the wooded land and therefore this loss is recoverable pursuant 
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to the basic tort law rules on property damage. This renders the assessment of 
P1’s loss relatively unproblematic. 

The loss sustained by P2, on the other hand, is more complicated since it could be 
argued that P2 should be regarded as a mere “indirect” claimant in the sense that 
P2’s loss is derived from his right to collect timber on P1’s land. Thus, as a rule, 
Danish law does not allow “indirect” claimants to recover from the tortfeasor.38 
However, when the “indirect” claimant has a specific right over the damaged 
property in question, he may recover directly from the tortfeasor in some cases. 

This is true with respect to certain contractual rights39 and presumably all pre-
scriptive rights even if they are of a limited nature.40 Accordingly, it appears that 
P2 may recover directly from D but on a slightly different legal basis than P1. 

It follows from the above developments that the losses suffered by P1 and P2 
respectively are regarded as two independent losses in the sense that the claim-
ants must demonstrate that all requirements for liability in tort are satisfied 
in each case. However, this distinction does not appear to have any practical 
significance at present since both claimants appear to have a sufficient legal 
basis to recover from D.

Plurality of Losses and Multiple TortfeasorsE. 

16. Under what conditions is it assumed that multiple tortfeasors have jointly 
caused a single harm to the victim? Under what conditions is it assumed that 
multiple tortfeasors have caused independent losses to a single claimant that 
have to be addressed separately? What are the prerequisites of joint liability 
for harm caused by multiple tortfeasors? Could one argue that there are sev-
eral independent losses caused by different tortfeasors, but that the tortfeasors 
are jointly and severally liable for the entire loss at the same time?

Overall two situations should be distinguished; when tortfeasors act in concert 
and when tortfeasors act independently.

When tortfeasors act in concert it is assumed that any harm arising out of or 
in connection with their actions is a single harm for which every tortfeasor 
is responsible. Concerted action occurs when multiple tortfeasors contribute 
to the same harm either by action or psychological participation (e.g. by in-
stigation or agreement).41 As a rule it is not necessary to distinguish between 
“main” causes and “secondary” causes.42 The basis of the joint liability is the 

38 von Eyben/Isager (fn. 1) at 292.
39 Ibid., at 293 ff. with reference to (among others) the cases published in the Weekly Law Report in 

1960 at 932 (Maritime and Commercial Court) and 2004 at 2389 (Supreme Court Decision).
40 See St. Jørgensen, Erstatningsret (2nd ed. 1972) at 59 and von Eyben/Isager (fn. 1) at 293.
41 See Jørgensen (fn. 40) at 266, 268 and 274; von Eyben/Isager (fn. 1) at 278 and decisions pub-

lished in the Weekly Law Report in 1953 at 742 (Supreme Court Decision), and in 1979 at 927 
(High Court Decision, East Division).

42 However, this may impact on the final apportionment of the damages among the various tortfea-
sors themselves, cf. Jørgensen (fn. 40) at 269.

 46

 47

 48

 49



Denmark 75

“concerted action” itself in the sense that it is not necessary (and quite often 
not even possible) to establish exactly to which part of the damage a certain 
tortfeasor contributed.

When multiple tortfeasors act, two sub-categories must be distinguished; (i) 
when the tortfeasors cause the same damage and (ii) when tortfeasors cause 
different damage. Independent tortfeasors may cause the same damage either 
by two entirely distinct actions or by two distinct actions which at some point 
merge.43 In these cases the tortfeasors will usually become jointly liable if a 
sufficient causal relationship can be established between the actions of each 
tortfeasor and the damage.44 Independent tortfeasors causing different damage 
will become liable only for the damage that they have actually caused.

17. CASE STUDY (joint and concurrent liability) D1, D2, and D3 plan to rob a 
couple, E and F. D1 will wait in the car and is responsible for their getaway. 
D2 will use his gun to keep the couple under control and take the money from 
E, while D3 will take the jewellery which F is wearing. D1, D2 and D3 agree to 
use force if it appears necessary. As a result of E defending himself against D2, 
the latter fires his gun, injuring E who subsequently claims compensation for 
medical expenses and pain and suffering. F claims restitution of her jewellery 
and, as it was damaged in the fracas, the cost of repairs. In the instant case, 
is there considered to be one overall loss which is attributable to each of the 
tortfeasors to the same extent or are there several independent losses, each at-
tributable to a different tortfeasor? To what extent are D1, D2 and D3 liable?

D1, D2 and D3 have planned and carried out the robbery together. Thus, the 
tortfeasors have acted in concert with respect to the losses resulting from the 
robbery.45 The firing of the gun by D2 does not seem to fall outside the scope 
of the concerted action since the tortfeasors explicitly agreed to use force if 
necessary. The various losses sustained by E and F are, therefore, attributable 
to each of the tortfeasors to the same extent.46 The tortfeasors become jointly 
liable.

18. CASE STUDY (personal injury was explicitly excluded) Assuming the same 
facts as above, is the case treated differently if D1, D2 and D3 initially agreed 
not to use force, but D2 nevertheless fired his gun when E failed to comply with 
his orders? In this case, does D2 bear exclusive responsibility for E’s injury, or 
can D1 and D3 also be held liable for it on the basis that there is one overall 
loss that is attributable to each of the tortfeasors to the same extent?

43 von Eyben/Isager (fn. 1) at 278. An example of the latter situation is when A is hospitalised for 
four months due to B’s conduct and A is subsequently injured at the hospital after two months 
by co-patient C. B and C are jointly liable for the loss attributable to the last two months.

44 Jørgensen (fn. 40) at 266.
45 See supra no. 49.
46 It does not appear to make a difference that the loss incurred by F was caused accidentally since 

the loss falls within the scope of the tortfeasors’ concerted action, i.e. a loss that should have 
been in the (reasonable) contemplation of the tortfeasors.
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The tortfeasors explicitly agreed not to use force and thus the firing of a gun by 
D2 should most likely be regarded as an independent action, i.e. an action not 
falling within the contemplation of the parties acting in concert. Consequently, 
D2 is probably exclusively liable for E’s injury. Perhaps it could be argued that 
the shooting constitutes concerted action despite D2’s conduct since the use 
of firearms is not unusual during the course of a robbery (despite an express 
agreement to the contrary) and since D1 and D3 should have been aware that 
D2 was carrying a gun. However, the latter line of reasoning appears less per-
suasive than the former.

Divisibility of Damage and Causal IndeterminacyF. 

19. To deal with problems relating to the proof of causation – especially in 
mass tort scenarios – some jurisdictions have developed exceptional rules 
which allow for the imposition of liability on the basis of the defendant’s cre-
ation of a risk, whether or not it can be shown that the defendant’s conduct was 
a “but for” cause (sine qua non) of the victim’s injury. Does your national tort 
law recognise such rules? If so, what exactly is considered to be the loss the 
victim has sustained?

So far, no extraordinary rules have been laid down in Danish law allowing 
expressly for the imposition of liability on the basis of mere creation of risk.

20. CASE STUDY (exposure to risk from multiple sources) V has worked in suc-
cessive periods of employment with D1, D2 and D3. In each of these periods 
of employment, he was exposed to asbestos through his employer’s negligence. 
He has recently been diagnosed as suffering from mesothelioma, severely re-
ducing his life expectancy, as a consequence of his employment-related as-
bestos exposure. Mesothelioma is not a disease of degree (unlike asbestosis) 
and the additional exposure does not contribute to its severity. The scientific 
evidence does not show whether the mesothelioma resulted from asbestos ex-
posure in any single period of employment, or cumulatively from exposure in 
different periods of employment. Can D1, D2 and D3 be held liable in your 
national tort law? If so, is V considered to have sustained a single indivisible 
loss or a plurality of different losses?

This question has not been dealt with by case law and legal scholarship on the 
matter does not seem to offer any clear guidance either. However, the Danish 
courts have developed certain rules regarding lack of proof of causation that 
may be of interest.

These rules have been laid down in order to deal with scenarios where the tortfea-
sors acted independently (isolated sequences of events) and it cannot be proved 
which tortfeasor caused the damage. The law is not clear on the matter but at 
least two overall situations can be distinguished: (i) when it cannot be proved 
whether either A or B has caused the entire damage and (ii) when it cannot be 
proved to which part of the damage A and B have contributed respectively.
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When it cannot be proved whether either A or B has caused the entire damage

In the first situation three possible outcomes appear; A and B can be either (i) 
acquitted, (ii) jointly liable, or (iii) one of them can be held liable for the entire 
damage. The first alternative is unlikely to be preferred since such result would 
put the claimant at a disadvantage merely because there are two tortfeasors in-
volved.47 The second alternative is most likely to be preferred if the actions of 
the tortfeasors were concurrent or at least closely connected in time.48 The third 
alternative may be chosen if the claimant can establish that it is significantly 
more likely that the actions of a specific tortfeasor caused the damage.49 Also, 
this will be the case if the negligence of one tortfeasor is dominant.50 However, 
it is not entirely clear how the courts will rule in these cases – particularly if no 
special circumstances point to a certain tortfeasor.51

When it cannot be proved to which part of the damage A and B have contrib-
uted respectively.

In the second situation the tortfeasors can either be (i) acquitted, (ii) jointly 
liable, or (iii) liable in proportion to their (partial) contribution to the entire 
damage.52 All three alternatives have been adopted by the courts.53 Neverthe-
less, the first alternative must be rejected for the same reasons as mentioned 
above. It remains largely unclear on what basis the courts will decide between 
alternatives two and three.54

In the case at hand, the harm sustained by V has been caused by the indepen-
dent actions of D1, D2 and D3. However, since the harm could have been 
caused (i) entirely by one tortfeasor or (ii) partly by all tortfeasors this case 
does not fit either of above situations exclusively. Rather, both scenarios are 
possible. There appears to be no case law dealing expressly with this matter but 
perhaps the answer can be elucidated from above developments. 

Overall four potential solutions appear: (i) the tortfeasors are acquitted, (ii) one 
of the tortfeasors is held liable for the entire damage, (iii) the tortfeasors are 
held liable in proportion to their (partial) contribution, (iv) the tortfeasors are 
jointly liable. The first alternative must be rejected for the same reasons as set 
out above. The second alternative may be chosen if the claimant can establish 

47 Jørgensen (fn. 40) at 272; von Eyben/Isager (fn. 1) at 278.
48 Jørgensen (fn. 40) at 273 with reference to (among others) decisions published in the Weekly 

Law Report in 1949 at 439 (High Court Decision, West Division) and 1944 at 358 (High Court 
Decision, West Division).

49 Jørgensen (fn. 40) at 273; von Eyben/Isager (fn. 1) at 278.
50 Jørgensen (fn. 40) at 273; von Eyben/Isager (fn. 1) at 278.
51 von Eyben/Isager (fn. 1) at 278. Nevertheless, one could imagine that the courts will be inclined 

to protect the claimant rather than the tortfeasor and therefore favour the second alternative.
52 Jørgensen (fn. 40) at 273.
53 Ibid., at 273.
54 Nevertheless, in most cases the tortfeasors would probably be held jointly liable in order to 

protect the claimant.
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that it is significantly more likely that the actions of a certain tortfeasor caused 
the harm to V or if the negligence of said tortfeasor is dominant. It is not clear 
how the courts will decide between alternatives three and four but according to 
basic notions of fairness and the general inclination to protect the weaker party 
(being an employee), the courts will probably choose to protect the claimant 
in the best possible way rather than the tortfeasors. Therefore, it is most likely 
that the courts will hold D1, D2, and D3 jointly liable for the harm sustained by 
V. If this reasoning is accurate, said harm must be regarded as a single indivis-
ible loss in the optometry of this Questionnaire.

21. In the so-called DES cases, some American courts held several defendants 
liable even though their causal responsibility for the claimant’s injury was not 
established in the way that would ordinarily be required. These cases dealt 
with a plurality of both tortfeasors and victims. While it was not possible to 
prove which tortfeasor had harmed which victim, liability was imposed upon 
each defendant for a percentage represented by that defendant’s share of the 
DES market (market share liability). Under your national tort law, would such 
a liability model be suitable? If so, please address on the basis of the following 
case what exactly is regarded as the loss sustained.

Danish tort law does not recognise any form of market share liability.

22. CASE STUDY (market share liability) D1, D2, and D3 are pharmaceutical 
manufacturers producing drugs which are based on the same chemical agent 
and distributed in state A. Years after bringing the drug onto the market it turns 
out that the agent used in the drugs causes cancer. P is one of thousands of 
victims who, like all the others, is unable to show which manufacturer’s product 
(D1, D2, or D3) he has been ingesting. According to the market share theory, 
however, P can claim compensation from each of them (D1, D2, and D3) though 
limited by the market share of the specific manufacturer in state A. If this market 
share model is applicable under the tort law provisions of your country, what is 
regarded as the loss for which each manufacturer is liable? Is this loss scenario 
regarded as a single indivisible loss or as a plurality of independent losses?

See answer to Question 21 supra no. 60.

Procedural AspectsIII. 

JurisdictionA. 

23. Under the procedural laws of your country, can the place of the harmful 
conduct or the place where the harm occurred be decisive for the question of 
which courts have jurisdiction? How are cases addressed when harmful con-
duct causes different losses in different places? Could compensation for all the 
losses be claimed before one court even though the harm occurred in different 
jurisdictional areas? If so, would the entire harm be regarded as a single indi-
visible loss or as a plurality of independent losses?
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In Denmark two different schemes of procedural rules apply: The Adminis-
tration of Justice Act (Consolidation Act No. 1261 of 23 October 2007) and 
the Danish Act on the Brussels I-Regulation (Act No. 1563 of 20 December 
2006).55 However, as this Questionnaire focuses on national (internal) jurisdic-
tional matters only, the Brussels Regulation will not be dealt with below.

According to Sec. 243 of the Administration of Justice Act, an action may be 
brought where the tort “happened” (in Danish: foregået). In principle, the Danish 
word foregået can be construed as meaning both the place of the harmful conduct 
and the place where the harm occurred and this ambiguity has given rise to several 
cases as well as extensive discussion in legal theory. Most cases seem to decide 
in favour of the place of the harmful conduct56 but other cases may be construed 
as opting for the place of the occurrence or even allowing for jurisdiction in either 
place at the discretion of the claimant.57 Given the rather strong body of case law 
supporting the place of the conduct, it must be assumed that a claimant may sue 
in this jurisdiction in the vast majority of cases. However, the jurisprudence is not 
entirely clear on the matter and it seems rather difficult to establish on which crite-
ria each alternative is preferred. Two Danish legal scholars argue that the claimant 
is allowed to choose between either jurisdiction provided that the extent of the 
damage in the place of occurrence is not entirely insignificant.58 If the damage 
does not exceed this de minimis limit, it is argued, there will be jurisdiction in the 
place of the harmful conduct only. This line of reasoning appears to be persuasive 
and to have some bearing in case law.59 In all, therefore, Danish law appears to 
recognise that (in certain cases) a tort may be dealt with in either the jurisdiction 
of the “conduct” or the “occurrence” at the discretion of the claimant.

24. CASE STUDY (national jurisdiction; place where the loss occurred) In the 
jurisdictional area of court W, D poisons P’s food. This food is fed to P’s dog 
in the jurisdictional area of court X. Consequently, the dog starts to vomit 
while in the jurisdictional area of court Y and makes a mess of P’s car. In the 

55 The Brussels Regulation (see Council Regulation (EC) No. 44/2001 of 22 December 2000 on 
jurisdiction and the recognition and enforcement of judgments in civil and commercial matters, 
OJ L 12, 16.1.2001, 1–23) was adopted by the EU in 2000. The EU rules are laid down in the 
Civil Jurisdiction and Judgments Order of 2001, which came into force on 1 March 2002. How-
ever, pursuant to Denmark’s opt-out on legal co-operation within the EU, the Brussels Regula-
tion did not become part of Danish law on said legal basis. Nonetheless, the Brussels Regulation 
has become part of Danish law by way of a parallel agreement between Denmark and the EU. 
The Brussels Regulation entered into force in Denmark on 1 July 2007 (see the Danish Act on 
the Brussels I-Regulation, Act No. 1563 of 20 December 2006).

56 First and foremost three decisions published in the Weekly Law Report in respectively 1925 at 
549 (Supreme Court Decision), 1957 at 613 (High Court Decision, West Division) and 2006 at 
2815 (High Court Decision, East Division).

57 For example, in a decision published in the Weekly Law Report in 1940 at 454 (Supreme Court 
Decision) the place of the harmful occurence seems to have been favoured by the Supreme 
Court. However, by employing the Danish word “tillige” (in English: also) the Court indicates 
that the claimant could have sued in the jurisdiction of the harmful conduct also.

58 L. Lindencrone Petersen/E. Werlauff, Dansk Retspleje (4th ed. 2007) at 194, 206.
59 See, for example, a decision published in the Weekly Law Report in 1940 at 454 (Supreme 

Court Decision).
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jurisdictional area of court Z, P himself consumes the poisoned food and con-
sequently suffers stomach cramps and nausea. Before which court can P sue 
for compensation in respect of his losses (messed-up car, pain and suffering, 
loss of earnings)? Can all the claims be filed before the same court? 

As adumbrated above, it is the firm starting point of Danish law that the place 
of the harmful conduct decides the venue. The poisoning of P’s food takes 
place in the jurisdiction of court W and therefore, P may sue D in this juris-
diction. However, the question is if P may also choose to sue in either of the 
jurisdictions of courts X, Y and Z. As a rule P appears to have such discretion 
when the place of the harmful conduct and the occurrence of harm are in differ-
ent jurisdictions provided that the extent of the harm sustained where the harm 
occurred is sufficient to establish an independent venue.60 Thus, assuming that 
the extent of the damage suffered by P is above said minimum level, P would 
be entitled to sue D also in either of the jurisdictions of courts X, Y, and Z. 

Irrespective of the jurisdiction in which P decides to sue, P may join all of his 
claims before the same court in accordance with the rules on the joinder of 
causes of action set out in the Administration of Justice Act, Sec. 249.

Value of the ClaimB. 

25. Is the value of the claim at all decisive in respect of procedural aspects of 
the claim (e.g. with regard to attorney fees, court fees, admissibility of legal 
remedies, or court jurisdiction, or for any other reason)? If so, could there be 
different results when claims arising out of a single tortious act or omission 
are split up and filed separately? What difference (if any) does it make whether 
the harm sustained is regarded as a single indivisible loss or a plurality of 
losses?

The value of the claim is important primarily with respect to court fees and 
jurisdiction. Pursuant to the Danish Act on Court Fees (Consolidated Act 
No. 936 of 8 September 2006), the vast majority of court fees are calculated 
on the basis of the value of the claims as set out in the writ of summons.61 This 
means that the value of multiple claims arising out of the same tortious conduct 
is usually aggregated when filed before the same court. Further, such claims 
are regarded as indivisible in the sense that they cannot, as a rule, be split up 
and filed separately.62 In particular, claims may not be split up in order to save 
court fees.63 Hence, with respect to court fees, multiple losses arising out of the 
same tortious conduct are regarded as indivisible. However, in certain special 
circumstances the courts do allow for claims to be split up and in such cases 
the fees will be broken down accordingly. 

60 See supra no. 63.
61 See Sec. 3(1) and further B. Gomard/M. Kistrup, Civilprocessen (6th ed. 2007) at 52 f.
62 Ibid., at 800 f.
63 Ibid., at 801.
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In all, therefore, the calculation of court fees is dependent on whether claims 
arising out of the same tortious conduct are filed together or separately. How-
ever, since the losses flowing from a single tortious action are generally re-
garded as an indivisible whole, such breakdown is not possible in the majority 
of cases.

With respect to jurisdiction, as a rule, all claims (in civil procedure cases) must 
be brought before the municipal courts in the first instance.64 Thus, the value 
of the claim is generally not material to the choice of venue. However, as of 1 
January 2008 claims not exceeding DKK 50,000 (€ 6,711) may be dealt with 
pursuant to a special small claims court procedure as set out in the Administra-
tion of Justice Act, Part 39. Further, Part 44(a) of said Act lays down a simpli-
fied procedure on enforcement by the bailiff’s court, whereby creditors may 
put forward claims not exceeding DKK 50,000 directly at this court without 
presenting a regular basis of enforcement such as a judgment. In certain cases, 
therefore, the value of the claim does impact on jurisdictional matters.

As developed above, it is the general rule that claims arising out of a single 
tortious act must be aggregated and filed concurrently. In these cases the per-
tinent losses are regarded as an indivisible whole in the sense that they cannot 
be filed individually. This means that the claimant cannot speculate in breaking 
down his claim in accordance with the rules set out in Parts 39 and 44(a) of the 
Administration of Justice Act. Nevertheless, in those marginal circumstances 
where the courts do allow a claimant to file various losses separately,65 any 
claims not exceeding DKK 50,000 may be filed in pursuance of the special 
regulation laid down in the Administration of Justice Act. It should be noted, 
however, that obviously the claimant may not split up his claim for strategic 
purposes in order for certain parts of the claim to be dealt with by the small 
claims court or the bailiff’s court. Whether such breakdown is possible de-
pends entirely on the pertinent rules on this matter.66

Legal Effect of Prior Court Decisions and SettlementsC. 

26. Where a claim has been litigated and a final court judgment has been 
handed down, to what extent is the claimant barred from suing in respect of 
further harm arising from the same tortious act or omission? Is it decisive 
whether the loss that is the object of the later claim is regarded as part of the 
loss already addressed by the court or as an independent loss?

In accordance with the doctrine of res judicata, a court decision is binding with 
regard to the matter which has been brought before it. Thus, as a rule, a claimant 
cannot sue for claims which have already been decided by the court. However, 
this does not necessarily mean that a claimant cannot sue for losses arising out 

64 See Sec. 224 of the Administration of Justice Act.
65 See Gomard/Kistrup (fn. 61) at 801 f.
66 Ibid.
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of the same tortious conduct if such losses could not have been addressed in 
the case already decided by the court. On the contrary, general notions of fair-
ness would seem to advocate for a certain protection of the claimant in such 
cases. Accordingly, in dealing with this matter, the courts have indicated that 
such losses will be admitted if they could not have reasonably been claimed 
concurrently with the “original” loss. For example, this could be the case if the 
claimant was unaware of a certain damage when claiming the “original” part of 
the loss67 or if the entire loss could not be ascertained immediately.68 Further, it 
does not appear to matter whether the loss that is the object of the latter claim is 
regarded as part of the loss already addressed by the court or as an independent 
kind of loss. As already said, what is important in each case is the reasonable 
ignorance of the claimant.

With regard to personal injury, a special regulation is laid down in Sec. 11 
of the Danish Liability for Damages Act. Sec. 11(1) sets out that a case may 
be readjudicated if the factual circumstances of the case change significantly 
subsequent to the judgment. Such changes must have been reasonably unfore-
seeable. Broadly speaking Sec. 11(1) merely codifies above general rules on 
the legal effect of court decisions and therefore it will not be examined further 
at present.69

27. CASE STUDY (prior decision) P’s car is damaged in a traffic accident negli-
gently caused by D. P successfully sues D for the cost of a respray. After judg-
ment, it turns out that it was not only the car’s paintwork that was damaged in 
the accident, but also the engine. Is P barred from bringing a second claim for 
compensation in respect of the damage to the engine? Is the damaged engine 
regarded as part of the loss already addressed by the court or as an indepen-
dent harm?

The claim for compensation regarding the damage to the paintwork and to the 
engine arises out of the same tortious act, i.e. the traffic accident caused by D. 
Thus, as a rule, the two heads of loss must be aggregated and filed before the 
same court.70 However, as the damage to the engine was not discovered by the 
claimant prior to the judgment it must be examined if the loss resulting from 
this damage may be claimed subsequently. As developed above, such break-
down of P’s claim requires that he could not have reasonably been aware of 
the damage to the engine at the time of the judgment on the paintwork. Hence, 
assuming that the damage to the engine was reasonably unforeseeable, P may 
bring a second claim for the loss. In this respect it does not seem to matter 
whether the damage to the engine is regarded as part of the loss already as-
sessed by the court or as an independent harm.

67 See decision published in the Weekly Law Report in 1975 at 257 (High Court Decision, West 
Division).

68 See decision published in the Weekly Law Report in 1949 at 804 (Supreme Court Decision).
69 It should be noted, however, that Sec. 11(2)-(4) contains specific rules on the readjudication of 

certain heads of loss dealt with in the Danish Liability for Damages Act.
70 See supra no. 70.
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28. CASE STUDY (prior decision and contributory negligence) On the same facts 
as above, whilst addressing P’s compensation claim for the cost of the respray, 
the court holds that P was contributorily negligent and reduces the damages 
by half. Would the court hearing the subsequent claim for the damage to the 
engine be bound by the earlier court’s finding of contributory negligence? Is 
the damaged engine regarded as an independent loss that has not yet been 
addressed by the court, with the consequence that the earlier decision is not 
binding on the later court?

Under Danish law, court decisions are binding on subsequent cases arising 
between the same parties with regard to their subject matter. Thus, the court’s 
decision in the former case (regarding the claim for repainting the car) is bind-
ing on the latter case (regarding damage to the engine) with respect to matters 
already decided. It is not entirely clear from the pertinent case law what should 
be regarded as matters “already decided” but the courts generally allow a full 
re-examination of fundamental issues such as causation and negligence as they 
usually have significant impact on the claims which have been raised.71 In the 
present case, however, it is clear that the contributory negligence of P impacted 
on both the damage to the paintwork and to the engine in exactly the same way. 
Or in other words; the contributory negligence of P can hardly be split up and 
assessed with regard to each loss. This means that the question of contributory 
negligence should most likely be regarded as a matter “already decided” and 
therefore the latter court appears to be bound by the former court’s decision on 
contributory negligence. In that sense the damage to the engine is not regarded 
as independent.

29. CASE STUDY (legal effect of settlement) Again assuming the same facts, 
except that P’s initial claim is settled out of court rather than being resolved 
judicially, is P barred from pursuing the second claim by the fact of the earlier 
settlement? If not, is an agreed reduction in the compensation for reasons of 
contributory negligence binding in the second claim? Is it significant whether 
the harm sustained is regarded as a single indivisible loss or a plurality of 
losses?

The out-of-court settlement is regarded as an ordinary (private) agreement and 
therefore it is binding on the parties merely with respect to matters contemplat-
ed by it. This means that P is not barred from suing for losses not dealt with by 
the agreement. Thus, assuming that the out-of-court settlement does not deal 
with any matter other than P’s claim for the cost of repainting the car, P will be 
entitled to sue D for the damage to the engine. However, obviously the word-
ing of the settlement is crucial in this regard and if, for example, the settlement 
deals with all (present and future) claims arising out the tort committed by D, 
P may be precluded from suing for the damage to the engine.

71 Gomard/Kistrup (fn. 61) at 799 with reference to cases reported in the Weekly Law Report in 
1976 at 170 (Supreme Court Decision) and 1960 at 960 (High Court Decision, West Division).
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If it is assumed that the settlement does not bar P from suing for the damage 
to the engine, an agreed reduction in the compensation for the repainting of 
the car due to contributory negligence would not seem to be binding on a 
subsequent judgment regarding the engine. Thus, it should be borne in mind 
that a settlement is a private agreement and as such it is binding with respect 
to its subject matter only. In that sense it is not significant whether the damage 
sustained by P is regarded as a single indivisible loss or a plurality of losses. 
However, once again, it should be noted that the wording of the settlement may 
indicate otherwise.

Class and Representative Actions, Test Cases, Mass TortsD. 

30. In your national legal system, what kinds of procedural mechanisms allow 
compensation claims by several different claimants to be combined before a 
single court? If different claims are combined, are they considered to relate to 
a single indivisible loss or to a plurality of losses? 

As of 1 January 2008 there are two procedural mechanisms allowing claims by 
several different claimants to be combined. These mechanisms are laid down 
in the Administration of Justice Act, Parts 23 and 23(a).

Part 23, Sec. 250 contains the original rules on the joinder of causes of action. 
Pursuant to Sec. 250, multiple claimants may join their claims if the following 
(cumulative) requirements are met:

There is legal venue for each claim in Denmark; the pertinent Danish court • 
is legal venue for at least one of the claims;
The pertinent Danish court is legally empowered to deal with at least one • 
of the claims;
All claims may be dealt with according to the same procedural rules; and • 
Neither party objects to the joinder of the claims or the claims are so close-• 
ly connected that they should be dealt with concurrently irrespective of 
any objections.

If multiple claims are joined in pursuance of Sec. 250, each party lays down an 
individual claim and argues his case individually. This means that each claim 
is considered individually on its own merits and that the decisions of the court 
on the various claims may well differ. In that sense the various claims must be 
perceived as relating to a plurality of losses. 

On 1 January 2008 entirely new rules on class actions were introduced by way 
of an amendment of the Administration of Justice Act. These rules, which are 
laid down in Part 23(a) of said Act, allow multiple claimants to join a large 
number of claims in the same proceedings. The purpose of these rules is to in-
troduce a more efficient procedural mechanism in dealing with large numbers 
of claims. 
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For an explanation of the prerequisites of class actions and the aggregation-
divisibility issue, please see infra no. 81 ff.

31. What are the prerequisites of a class action (or its nearest equivalent) in 
your national legal system? Please give examples of the use of class actions 
in tort cases in your country. What are the differences between claiming com-
pensation by means of a class action and compensation claims filed by each 
victim separately? If a victim is not satisfied by the judgment delivered by the 
court in a class action, can he bring an independent action on his own if a) he 
had previously been party to the class action, and b) he had never been party 
to the class action? What is the legal effect of a judgment in a class action? If 
a group of claimants sues for compensation by class action, does it lead to the 
aggregation of each claimant’s injuries so that they are regarded as a single 
indivisible loss?

The main prerequisites for launching a class action are laid down in Sec. 254(a) 
and 254(b) of the Administration of Justice Act. Pursuant to Sec. 254(a), a 
class action must concern uniform claims that are brought on behalf of several 
persons. It is not required that the claims are strictly identical but a high degree 
of uniformity in both fact and law is necessary. In particular, the claims must 
stem from the same factual circumstances and legal basis. Further, Sec. 254(b) 
sets out certain additional requirements for establishing a class action, e.g. (i) 
that Denmark is the legal venue for all claims, (ii) that it is possible to appoint a 
class representative, and (iii) that the court considers the pertinent cases suitable 
for class actions. Examples of claims suitable for class actions are claims regard-
ing package tours, investors claiming damages on the basis of alleged defects 
in a prospectus, or passengers claiming damages for the derailing of a train.

There are various differences between claiming compensation in pursuance of 
a class action and an (ordinary) individual action. Most importantly perhaps 
only the class representative is considered a party to the case. This means that 
the proceedings are carried out by the class representative and as such the role 
of each class member is of a rather passive nature. However, with respect to, 
for example, the res judicata, the legal position of the class members appears 
to be equivalent to that of parties. Thus, the judgment by the court in a class 
action is legally binding on all class members and therefore independent ac-
tions may not be instigated merely because certain members are dissatisfied 
with the outcome of the proceedings. However, each class member does have 
a right to appeal the judgment in a class action individually if such appeal is 
not initiated collectively.72

On the other hand, claimants who are not covered by the class action (either as 
members or class representatives) are not bound by the class action judgment 
and therefore such claimants may bring legal proceedings on their own in accor-
dance with the ordinary rules set out in the Administration of Justice Act.

72 See Sec. 254k.
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It is difficult to give a plain and firm answer as to whether losses covered by a 
class action should be considered as a single indivisible whole or as a plural-
ity. However, since the whole purpose of class actions is to aggregate claims 
in order to deal with them in a uniform manner, in most cases losses are prob-
ably best described as being indivisible in the sense that they are dealt with 
equivalently. As already said this is true with respect to the uniform procedural 
management of all claims belonging to the class action as well as to the binding 
effect of the judgment which extends to all claims as an indivisible whole.

32. Under what conditions may an action (“a representative action”) be brought 
by a consumer protection association on behalf of a group of persons affected 
by the same tortious conduct? Please give examples of the use of representative 
actions in tort cases in your country. What are the legal effects of a judgment 
delivered in such proceedings on compensation claims brought by each victim 
independently? If an individual victim is not satisfied by the court’s decision in 
the consumer action, can he pursue his own claim independently? Is the harm 
sustained by each victim regarded as an independent loss though it has been ad-
dressed by the court within the framework of the representative action?

Danish law does not recognise representative actions as such. It should be 
noted, however, that certain associations (e.g. consumer protection associa-
tions) may act as a class representative in class actions.73

33. Do the procedural laws of your country provide any other mechanisms (e.g. 
test cases) for combining a number of different compensation claims before the 
same court? What preconditions must be met? In particular, is a specific link 
(legal connection) required between each of the losses alleged? What legal 
consequences flow from the combination of different compensation claims by 
such mechanisms?

The Administration of Justice Act provides merely two procedural mechanisms 
for combining claims by several different claimants; the original rules on the 
joinder of causes of action (Part 23) and the entirely new rules on class actions 
(Part 23(a)). For a further explanation of these mechanisms, please see Ques-
tions 30 (supra no. 76 ff.) and 31 (supra no. 81 ff.).

34. CASE STUDY (railway accident) A train operated by D Company derails on 
a high speed line, injuring 100 of those on board. The victims have different 
legal relationships to D Company. Some were paying passengers, some were 
travelling gratuitously, and others had no permission to be on board. Is it 
possible to combine the compensation claims of the victims through a) a class 
action, b) a representative action, or c) any other procedural mechanism? If 
several claims are combined and addressed in the same proceedings, is the 
harm sustained by each victim regarded as part of a single indivisible loss or 
as an independent loss amongst a plurality of losses?

73 See supra no. 82 and the Administration of Justice Act, Sec. 254(c)(1).
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As developed above, the most important prerequisite for launching a class ac-
tion is that the case concerns claims that are based on the same factual circum-
stances and the same legal basis. In the present case all injuries stem from the 
same tortious event (the derailing of the train) and the legal basis for all claims 
would be the Danish Act on Railway Traffic (Consolidated Act No. 1171 of 
2 December 2004). Further, none of the additional prerequisites laid down in 
the Administration of Justice Act would seem to impede the claims from be-
ing combined in a class action and it does not appear to make a difference that 
some passengers were travelling gratuitously and others were not permitted to 
be on board. Thus, all claims arising out of the derailing of the train could most 
likely be dealt with under the class action scheme set out in the Administration 
of Justice Act.

If all claims are combined and addressed in a class action, the harm sustained 
by each claimant is probably best described as part of a single indivisible loss. 
Thus, all claims are dealt with equivalently as a whole under the class action. 
Most importantly perhaps, this applies to the procedural management of the 
case and the binding effect of the judgment which extends to all claims as an 
indivisible whole.74

Insurance AspectsIV. 

Caps and DeductiblesA. 

35. In your national legal system, are there statutory principles or have the 
courts developed general principles that address the issue of whether a dam-
age event is considered to be a single incident, in which case it is the insurer’s 
overall liability that is limited by any applicable cap, or a plurality of several 
independent losses, in which case the cap applies to each, leaving the insurer 
to pay up to the specified sum for each one? Alternatively, is this issue ad-
dressed by standard clauses used in contracts of insurance?

For present purposes it is important that a distinction be made between a dam-
age event and a loss.75 The former can be defined as the cause or circumstance 
upon which the liability of the insurer is based, e.g. a car crash, a flood or a bolt 
of lightning.76 The latter comprises the losses caused by the damage event, e.g. 
various forms of physical injury.

A precise understanding of what constitutes a damage event and how losses are 
capped in each particular case can be achieved only by looking at the insurance 
policies in question. However, according to the standard clauses found in most 
insurance contracts, the liability of the insurer is capped per damage event.77 

74 See supra no. 82.
75 I. Sørensen, Forsikringsret (4th ed. 2005) at 118.
76 Ibid., at 118.
77 Ibid., at 125.
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So, if there are multiple damage events, e.g. a car crash and a bolt of lightning 
or perhaps even two separate lightning strikes, the pertinent caps usually ap-
ply to each event. This means that the overall liability of the insurer is highly 
dependent on whether there are multiple damage events.78

There is no statutory definition on how damage events should be distinguished 
from each other but certain principles can be elucidated from administrative 
practice, legal scholarship and case law. Accordingly, damage events are dis-
tinguished primarily on the basis of the temporal and spatial nexus between 
them.79 The temporal aspect simply means that the damage event must have 
occurred at different points in time. The spatial aspect is probably best de-
scribed as comprising two criteria; first the damage events must have occurred 
at different places in space so to speak and second, the events must have 
emerged and developed separately. If these requirements are not met, there 
will be merely a single damage event. Case law shows that the courts will 
recognise multiple damage events if they are indeed separate in time and space 
even though the nexus appears quite close. A case published in the Weekly 
Law Report in 1994 illustrates this point very well. In this case two physically 
independent incidents of dry rot located merely 10 metres apart in the same 
roof-construction were qualified as two damage events by the High Court.80 
The court stressed that the damage events were separate and that they had 
emerged and developed independently.

36. CASE STUDY (building insurance and insurance cap) P is the owner of facto-
ry premises consisting of several buildings which he has insured against harm 
resulting from severe weather conditions. The insurer’s liability is capped at 
€ 500,000 per damage event. During a thunderstorm that lasts several hours, 
two of the buildings are struck by lightning and both are completely burnt 
down. Each of the buildings was worth € 300,000. What is the insurer’s obliga-
tion to pay for the damage under the policy?

From above developments81 it is clear that the outcome of the present case 
depends entirely on whether the lightning strike is qualified as a single or two 
damage events. Even though the storm lasted several hours it must be assumed 
that the two buildings were struck at almost exactly the same time (i.e. by the 
same bolt of lightning). Therefore, the temporal nexus indicates that there is 
only a single damage event. However, the question is if the fact that the light-
ning strikes two separate buildings allows for a separation of the lightning 
strike into two distinct damage events.

Bearing in mind the above case (where two incidents of dry rot located only 
10 metres apart were qualified as two damage events), one could perhaps be 

78 Ibid., at 125.
79 Ibid., at 124.
80 See the Weekly Law Report, 1994 at 993 (High Court Decision, East Division).
81 See no 89 ff.
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persuaded accordingly. Nevertheless, this is most likely not true even though 
two different buildings were struck. Hence, in order for there to be multiple 
damage events pursuant to the space-criterion it is required that the allegedly 
different events have emerged and developed separately. This was the sce-
nario in above case but not in the present case since it must be assumed that 
the damage to the two buildings emerged and developed from the very same 
lightning “occurrence” (not e.g. two separate bolts of lightning 10 minutes 
apart). Thus, the unity of the damage event is not disturbed merely because it 
has several harmful consequences. On the contrary, it embraces, as a rule, all 
harmful consequences provided, of course, that the necessary causal nexus 
is established.

In all, therefore, the damage sustained by P flows from a single damage event 
and this means that the cap of € 500,000 applies to the aggregate loss of 
€ 600,000.

37. In your national legal system, have the courts developed general principles 
that address the issue of whether a damage event is considered to be a single 
incident, in which case the insured has to bear any stipulated deductible only 
once, or a plurality of several independent losses, in which case the deductible 
applies to each, leaving the insured to bear the amount several times? Alter-
natively, is this issue addressed by standard clauses used in contracts of insur-
ance? If third-party insurance is required by law, would this have any effect on 
the legality of a deductible?

The courts have not developed general principles that determine whether the 
liability of the insurer should be deducted per damage event. However, accord-
ing to the standard clauses found in most insurance contracts, deductibles do 
in fact apply per damage event.82

With regard to the legal definition of a damage event and how damage events 
are distinguished, please see above.83

With respect to third-party insurance required by law, e.g. insurance on motor 
vehicles, deductibles cannot be enforced on third parties. On the other hand, 
such deductibles can be agreed upon legally by the insurer and the insured.

38. CASE STUDY (auditors’ liability) P, an independent auditor engaged by X 
Ltd to certify its accounts, is asked by X Ltd to meet with two potential inves-
tors in the company, A and B. At the meeting, P vouches for the company’s 
financial well-being. In consequence, A and B make large purchases of shares 
in X Ltd. It transpires that P negligently misrepresented the value of the com-
pany to the investors. A and B consequently suffer economic losses which they 
seek to recover as damages from P. In principle, their losses are covered by P’s 

82 Sørensen (fn. 75) at 125.
83 See supra no. 89 ff.
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professional indemnity insurance, but according to the terms of the policy the 
insured has to bear a deductible of € 5,000 per damage event. In the instant 
case, does P have to bear the deductible amount only once or with regards to 
both claims?

From above developments84 it is clear that the outcome of the present case 
depends entirely on whether the losses suffered by A and B respectively must 
be qualified as resulting from two independent damage events.

As the information is given by P to A and B (concurrently) at the same meeting, 
both losses appear to result from the same negligent misrepresentation of the 
value of X Ltd by P. This misrepresentation by P is the damage event (the cir-
cumstance upon which the liability of the insurer is based) in the present case 
and therefore, bearing in mind the above criteria regarding time and space, it 
is difficult to see how the “same” negligent conduct could be split up into two 
separate damage events. The mere fact that the damage event causes multiple 
losses does not disturb its unity.

This means that P has to bear the deductible of € 5,000 only once.

Other Limits on the Amount of CoverB. 

Aggregate limit clauses1. 

39. In your country, do standard-term insurance policies use aggregate limit 
clauses whereby the liability of the insurer is capped by a maximum amount 
per specified period? If so, please give examples of how these clauses are 
worded and how they are interpreted, paying particular regard to the issue of 
whether a damage event is considered to be a single indivisible loss (therefore 
falling into only one period) or a plurality of losses (potentially falling into 
several different periods).

Aggregate limit clauses are found merely in commercial insurance, particularly in 
the area of product liability. According to the 1987 Standard Terms on Insurance 
for Commercial Liability and Products’ Liability (in Danish: 1987-Betingelserne 
for erhvervs- og produktansvarsforsikring), Sec. 10(1) the liability of the insurer 
is capped by the maximum amount set out in the applicable insurance policy per 
insurance year. Thus, claims made against the insured by third parties in accor-
dance with Sec. 9 of the Standard Terms within each insurance year are covered 
only if they do not exceed the maximum amount agreed upon by the parties (the 
insurer and the insured). This means that in some cases it is highly important to 
ascertain to which period a certain claim belongs.

Sec. 9(1) of the Standard Terms lays down that the relevant point in time is 
when the claim is made.85 Thus, if a third party makes a claim against the in-

84 See supra no. 89 ff. and 95 ff.
85 The scope of the “claims made” principle is specified in Sec. 9(2).
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sured within a certain insurance year, the whole amount of this claim is added 
to the aggregated limit of that year. As a rule claims are not split up and for 
present purposes each claim may, therefore, be regarded as a single, indivisible 
whole.

Claims series clauses2. 

40. In your country, do standard-term insurance policies use claims series 
clauses whereby several independent damage events are treated as a single 
damage event (a single series) which is subject to a single liability cap? If 
so, please give examples of how these clauses are worded and how they are 
interpreted. Please state in particular what criteria are used for distinguishing 
between several independent damage events and a single damage series.

Claims series are employed predominantly with respect to product liability 
insurance. Sec. 11 of the Standard Terms86 has the following wording: “Claims 
made against the insured as a result of damage or loss caused by the same tor-
tious conduct is to be regarded as a single damage event (claims series). The 
claim is made when the first claim in the series is made. If the first claim in the 
series is made prior to the entering into force of this policy or subsequent to its 
termination, no part of the series is covered by the policy.”

Claims in a certain series that regard damage which has been ascertained prior 
to a certain date specified in the policy are not covered by the policy.”

As it appears from the wording of Sec. 11, losses caused by the same tortious 
conduct of the insured party is regarded as a “unity of loss” that is considered to 
be claimed when the first claim in the series is made. In that respect the whole 
series of claims is regarded as a single damage event. Further, since the whole 
series is considered to be claimed at the same time, the liability of the insurer 
will be subject to a single cap (per year) in accordance with Sec. 10(1).87

Long tail damage3. 

41. In your country, do standard-term insurance policies use clauses whereby 
the liability of a former insurer is limited to a specified period of time after the 
end of the insurance contract? If so, please give examples of how these clauses 
are worded and how they are interpreted. What is considered to be the starting 
point for the relevant limitation period (e.g. the date on which the insurance 
contract ended, the date of the insured’s negligence or the date on which the 
damage was sustained)? In this context, where is the line drawn between sev-
eral independent damage events and a single damage event? 

86 This Section of the Standard Terms was amended in 1992, cf. J. Hornsberg/G. Lett, Produktans-
var og forsikring (1992) at 109.

87 See supra no. 101 f.
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According to Sec. 9 of the Standard Terms, the liability of the insurer is limited 
to claims made against the insured prior to the termination of the insurance 
contract. Claims are regarded as “made” not only when served against the 
insured in writing but also when the insured becomes aware that a certain dam-
age or a loss has actually occurred or is likely to occur. 

However, pursuant to Sec. 9(3), the insurer is not liable for claims made prior 
to the termination of the insurance contract if such claims are filed to the insur-
er by the insured later than three months after the termination of the contract. 
Further, even though a claim is considered “made” due to the insured’s knowl-
edge of a certain damage/loss and such claim has been filed to the insurer within 
the above three-month limit, the insurer is not liable if the insured does not re-
ceive a claim for damages in writing from any third party and files said claim (to 
the insurer) later than two years after the termination of the insurance contract. 
This two-year limit, laid down in the Standard Terms, however, appears to be in 
contravention of the Danish Act on Insurance Agreements (Consolidation Act 
No. 999 of 5 October 2006), Sec. 29(1), which sets out a mandatory limit of three 
years.88 Thus, it must be assumed that the insurer may be liable for claims made 
up until three years after the termination of the insurance contract.

42. CASE STUDY (long tail damage) P Company develops, manufactures and 
distributes motor equipment, including fuel pumps. As the result of a design 
fault in the pumps, the fuel supply of motor vehicles in which they are incorpo-
rated is often interrupted without warning. Assume that this leads to numerous 
accidents for which P Company is liable under your laws on product liability. 
Until a) the pump’s development, b) its manufacture, c) its distribution, and 
d) the consequent accidents, P Company’s product liability was insured by I. 
After the termination of the insurance contract with I, P Company takes out in-
surance with J. Which insurer, I or J, has to cover P Company’s liability for its 
faulty fuel pumps in each of scenarios a)-d)? Assume that the standard terms of 
both insurers’ contracts contain clauses on liability for long tail damage that 
are most common in your country.

According to the claims made principle set out in the Standard Terms, insur-
ance company I is liable only if claims have been made against the insured 
prior to the termination of the insurance contract. On the facts of this case it is 
clear that no claim has been made in writing to P and if it may be assumed that 
P (i.e. the management of the company) had no knowledge and did not suspect 
the accidents prior to the termination of the insurance contract, the require-
ments under the claims made principle are not met. Accordingly, P’s liability 
for the defective fuel pumps would be covered by insurance company J.

On the other hand, if it may be assumed that prior to the termination of the 
insurance contract with company I, P did in fact know about the accidents or 

88 Sec. 29(1) refers to Sec. 3(1) of the Danish Act on Limitation of Claims (Act No. 522 of 6 June 
2007).
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considered it likely that they would occur, the claims will be regarded as duly 
“made”. In this respect P does not have to positively know about or suspect 
each particular damage in order for them to be covered by I. It is sufficient 
that he is aware of the fact that he has distributed a defective product that is 
likely to cause physical injury to persons or damage to property.89 Therefore, 
all damage and loss which is known or suspected by P is regarded as a unity 
with respect to the claims made principle.

Liability limits in compulsory third-party insurance4. 

43. Would the fact that, in certain fields, third-party insurance is required by 
law have any effect on the extent to which liability limits in terms of aggregate 
series clauses, claims series clauses and long tail damage clauses are legally 
allowed?

As already developed, aggregate series clauses (limiting liability per a specific 
period), claims series clauses and long tail damage clauses are employed pre-
dominantly in the area of product liability.90 However, third-party insurance is 
not required by law with respect to product liability and therefore such insur-
ances do not appear to have any noteworthy impact on above clauses.

89 However, P must satisfy the requirements under Sec. 9(3) of the Standard Terms in order for his 
claim to be covered by I.

90 See supra no. 101 ff.
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AGGREGATION AND DIVISIBILITY OF DAMAGE IN 
ENGLAND AND WALES: TORT LAW 

Ken Oliphant

GeneralI. 

1. Does your legal system have general rules, whether statutory or case-law, 
which regulate the categorisation of harm as a single indivisible loss or a 
plurality of losses? Have such rules been proposed in the secondary legal lit-
erature? Does the distinction have any significance in practice?

The distinction has significance in practice, in a number of specific contexts 
(considered further below), but, unless one considers an appeal to “common 
sense” to be sufficient, there are no general rules which regulate the categorisa-
tion of harm as a single indivisible loss or a plurality of losses. No such rules 
have been proposed in the secondary literature, though there has been some 
limited discussion of the issue in particular areas.

Liability for DamageII. 

Recoverability of Divisible and Indivisible LossesA. 

2. In your national tort law, is liability for damage addressed separately for 
different parts of the overall loss where different protected interests are af-
fected (e.g. interference with the person or interference with property; pecu-
niary damage or non-pecuniary damage) even if the harm resulted from the 
same tortious conduct by the same tortfeasor? If the requirements for liability 
have to be addressed separately for each kind of loss, how might this affect the 
tortfeasor’s liability?

Liability for different parts of an overall loss may well be addressed separately 
where different protected interests are affected. Different torts protect different 
interests and have different requirements. It is not uncommon to find a single 
claimant relying upon two or more torts in the same action, with certain losses 
exclusively actionable in one tort, and others exclusively in another. Of course, 
the different torts may also be alternative causes of action in respect of the 
same heads of loss. By way of illustration, we may consider the not uncommon 
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scenario when causes of action in negligence and (private) nuisance are relied 
upon in the same action. Negligence is the general cause of action for care-
lessly-caused damage. Private nuisance is the cause of action for unreasonable 
interference with a person’s land or some right over or in connection with it. It 
is a tort to land, not (e.g.) to the person.1 To that extent, the recoverable heads 
of loss are more limited than in negligence. But private nuisance does not have 
the same “damage” requirement that applies in negligence, and provides for 
compensation for interference with mere amenity interests (interference with 
comfort or convenience), for example, where the land is adversely affected by 
noise or olfactory pollution. To that extent, the recoverable heads of loss are 
wider than in negligence. If the claimant wants to recover damages for both 
interference with his amenity interests in his land, and personal injury, then he 
will have to rely upon both torts and satisfy different tests for each.

Even within a single tort, different requirements may apply to different as-
pects of the claimant’s loss. In the tort of negligence, for example, the basic 
requirements of a duty of care and proximate (non-remote) resulting harm may 
require distinct aspects of the loss to be addressed separately. This is certainly 
the case where different protected interests are affected. A duty of care owed 
in respect of physical harm (personal injury or damage to property) does not 
necessarily entail a duty of care in respect of “nervous shock” (mental injury 
not consequent upon personal injury) or pure economic loss (economic loss 
not consequent upon personal injury or damage to property). See further infra 
no. 18 ff.

Additionally, a distinction is also made in the law of damages between “gen-
eral damages” and “special damages”. As was explained in a leading case:2

“‘General damages’… are such as the law will presume to be the direct 
natural or probable consequence of the action complained of. ‘Special 
damages’, on the other hand, are such as the law will not infer from the 
nature of the act. They do not follow in ordinary course. They are excep-
tional in their character and, therefore, they must be claimed specially and 
proved strictly.”

In practice, the distinction is between pre-trial pecuniary losses (special dam-
ages) and post-trial pecuniary losses plus all non-pecuniary losses (general 
damages). Though the leading cases distinguish the two categories in respect 
of matters of pleading and proof, it may be doubted whether this holds entirely 
true in practice. It appears, for example, that all pecuniary losses must be spe-
cially pleaded and strictly proved, whether in respect of the period pre-trial 
(special damages) or post-trial (general damages).3

1 Hunter v Canary Wharf [1997] Law Reports, Appeal Cases (Third Series) (AC) 655.
2 Ströms Bruks Bolag v Hutchison [1905] AC 515, 525 f. per Lord Macnaghten.
3 Cf. A. Tettenborn (ed.), The Law of Damages (2003) § 1.51: “This distinction… has ceased to 

have any real significance and may now be safely abandoned.”

 3

 4

 5



England and Wales: Tort Law 97

3. CASE STUDY (different kinds of loss; contributory negligence) P is injured, 
and his glasses are broken, in a traffic accident negligently caused by D. P 
claims compensation for a) pain and suffering b) medical expenses and c) 
his broken glasses. Is P’s harm regarded as a single indivisible loss or as a 
plurality of independent losses? Assuming P had not fastened his seat belt, 
how is his contributory negligence taken into account with regard to each of 
the three categories of his damage?If there are differences in the effect of the 
contributory negligence depending on the kind of loss suffered, how are these 
justified?

In practice, P would present his case under a number of heads of damage, and 
different legal principles would apply to each. Pain and suffering, for example, 
is covered by a global sum which incorporates a separate element in respect of 
loss of amenity, it is calculated by reference to a set of indicative figures (“tar-
iffs”) derived from previous decisions, and it covers both pre-trial and post-
trial loss. It carries interest to compensate P for being kept out of his money, 
but not for the diminution of the value of money in real terms as a consequence 
of inflation: the tariff figure is assessed as of the date of trial, not the date of in-
jury.4 The award for pain and suffering and loss of amenity (PSLA) is a compo-
nent of “general damages”. Medical expenses before the trial, by contrast, fall 
under “special damages” as they are in theory capable of precise calculation. 
Interest on them is calculated separately, taking account not only of P’s being 
kept out of his money but also inflation. Statute precludes any argument that 
P failed to mitigate his loss by choosing private medical care rather than that 
provided free-of-charge, or at substantially reduced cost, by the state.5 The cost 
of repairing or replacing his glasses would also fall under special damages, and 
poses no particular difficulties of calculation (unless P claims repair costs that 
exceed the cost of replacement).

In the usual case, the same percentage deduction for contributory negligence 
will be applied to all three heads of loss. The only situation I can envisage 
where this would not be so is where P’s failure to take reasonable care for his 
own safety impacted differently on the different heads of loss, for example, 
if wearing his seat belt would have eliminated altogether his medical ex-
penses, and reduced his pain and suffering, but would not have stopped his 
glasses being broken. Then – following Froom v Butcher6 – there would be 
no deduction for contributory negligence in respect of the glasses, because 
P’s carelessness did not contribute to this loss, a small deduction (conven-
tionally 15%) in respect of the pain and suffering, and a more substantial 
deduction (conventionally 25%) in respect of the medical expenses. That, 
at least, seems correct in principle. In practice, however, even where the 
causal impact of contributory negligence differs between different heads of 
loss, there is a tendency for the court to simplify the calculation by choosing 

4 Jefford v Gee [1970] 2 Law Reports, Queen’s Bench (QB) 130.
5 Law Reform (Personal Injuries) Act 1948, sec. 2(4).
6 [1976] QB 286.
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a single compromise figure as the relevant deduction, and applying it to all 
heads of loss.7 

4. In your national tort law, are there cases other than in respect of personal 
injury where the requirements for liability have to be addressed separately for 
each different kind of loss even though the harm resulted from a single tortious 
act or omission?

Another respect in which different kinds of loss may have to be addressed 
separately is in considering the requirements of proximate cause/remoteness 
of damage. Even if the same protected interest is affected, these requirements 
may apply differentially to different parts of the claimant’s overall loss. One 
part of the overall claim may be excluded because the loss in question was at-
tributable to a new intervening cause (novus actus interveniens) breaking the 
chain of causation linking it with the defendant’s tortious conduct. Another 
part of the overall claim may be excluded because, even though there is an 
uninterrupted chain of causation linking it with the tortious conduct, the loss 
in question was of an unforeseeable type and therefore too “remote” a conse-
quence. It is immaterial if other parts of the overall claim satisfy the require-
ments of liability.

Recoverability of Consequential LossB. 

5. Please state how consequential loss is defined in your national tort law. Is 
consequential loss regarded as an independent harm that has to be addressed 
separately or as part of the overall damage, meaning that there is no need 
to re-consider the requirements for liability found to have been satisfied in 
respect of the “primary loss”? Where is the line drawn between several inde-
pendent losses and a consequential loss?

There is no formal category of “consequential loss” in English law, though a 
number of writers have adopted it as a category for the purposes of exposition. 
McGregor on Damages,8 for example, adopts a scheme of analysis which dis-
tinguishes “normal” and “consequential” losses:

“The normal loss is that which every claimant in a like situation will 
suffer; the consequential loss is that loss which is special to the circum-
stances of the particular claimant.”

The author notes that this is a distinction made by the law of contract, and in 
torts concerning damage to property or deceit, but concedes that “in tort, where 

7 As in Froom v Butcher [1976] QB 286 itself: the claimant’s head and chest injuries would have 
been avoided altogether had he worn a seat belt, but his finger would have been broken anyway, 
but instead of applying a 25% deduction in respect of the former injuries, and no deduction at all 
in respect of the latter, the Court of Appeal approved the judge’s approach of making an overall 
deduction of 20%.

8 H. McGregor, McGregor on Damages (17th ed. 2003) para. 1–036.
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non-pecuniary losses tend to predominate, the pattern generally used is simply 
to consider separately the various heads of damage.”9 The normal practice is to 
divide the heads of damage(s) into pecuniary and non-pecuniary losses. 

Consequential loss in torts of damage to property

In torts of damage to property, a distinction is drawn between the injury to the 
property itself and consequential loss, but the recoverability of losses conse-
quential on property damage seems not to be in dispute whichever cause of ac-
tion is relied upon in respect of the damage.10 If the claimant’s land is flooded, 
and he succeeds in establishing that this is an actionable private nuisance, he 
is entitled not just to damages for injury to the land but also to loss of profits 
resulting from his inability to use the land for the purposes of his business, and 
damages for lost chattels or livestock.11 It is significant that the latter losses 
(chattels and livestock) are regarded as consequential on the injury to the land, 
for, as noted above, private nuisance is a tort to land, not a tort to the person 
or to personal property. The claimant in an action for private nuisance cannot 
ordinarily recover compensation for loss of or damage to personal property, 
and this principle represents a partial exception to that general rule. 

It generally makes little difference in English law whether the loss arises im-
mediately out of the interference with the property or only consequentially, but 
one point of distinction must be noted: to consequential loss, a test of remote-
ness applies – and the ordinary rules of novus actus interveniens – but liability 
for the infringement itself appears not to be subject to the same requirements, 
as it is not negated or reduced by the intervention of unforeseen circumstances 
beyond the defendant’s control.12

Consequential loss in the tort of deceit

In the tort of deceit, the claimant is in principle entitled to damages for all the 
damage directly flowing from the transaction, including consequential losses.13 
The starting point is the full price paid by the claimant in the transaction in 
question, less the value of any benefits (e.g. property) received as a result of 
the transaction. Consequential losses, if any, are then added to the sum recov-
erable as damages. These may include, for example, wasted expenditure and 
loss of profits from hypothetical transactions that the claimant has foregone 

9 Ibid. Perhaps “heads of damages” (plural), as employed by the author elsewhere in the book, 
would be better.

10 See further Tettenborn (fn. 3) § 12.27 ff. and § 14.35.
11 Hunter v Canary Wharf Ltd [1997] AC 655, 706 per Lord Hoffmann. For other examples, see 

D. Nolan, Nuisance, in: K. Oliphant (ed.), The Law of Tort (2nd ed. 2007) § 22.104.
12 Kuwait Airways Corporation v Iraqi Airways Co [2002] United Kingdom House of Lords 

(UKHL) 19, [2002] 2 AC 883.
13 Smith New Court Securities Ltd v Scrimgeour Vickers (Asset Management) Ltd [1997] AC 254, 

267 per Lord Browne-Wilkinson.
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because of the deceit.14 By way of exception to the ordinary rule of remoteness 
of loss, such losses do not have to be foreseeable but only direct (i.e. not attrib-
utable exclusively to an external factor or the claimant’s own conduct). 

6. CASE STUDY (consequential loss; contributory negligence) P’s right hand is 
injured in a traffic accident negligently caused by D. Consequently, P is un-
able to pursue his career as a piano teacher for six weeks. P thus sustains loss 
of earnings. Assuming that P himself acted negligently and that his negligence 
contributed to his pain and suffering, but it did not have any effect on his abil-
ity to work and therefore on his loss of earnings, to what extent is D liable 
for a) P’s pain and suffering and b) his loss of earnings? In the instant case, 
is loss of earnings regarded as an independent loss that has to be addressed 
separately?

As indicated in answer to Question 3 (supra no. 7), P’s contributory negligence 
may have contributed differently to different aspects of his loss, or not at all, 
and this will affect the application of the relevant principles. The court will 
assess each loss, or each head of loss, separately, and apply a deduction for 
contributory negligence to such loss as the contributory negligence contributes 
to. English law attaches no significance here to the classification of the loss 
as immediate or consequential. In the example above, P would recover all his 
losses under the head of loss of earnings, but his damages for pain and suffer-
ing would be reduced to reflect his share in responsibility for that particular 
head of loss.

7. CASE STUDY (consequential loss; statute of limitation) In January 2000 D 
breaks into the production hall of P Company, which manufactures computer 
equipment. He damages some high-tech components which have been pre-
pared for delivery to other manufacturers. Since the break-in and the damage 
caused by D are not noticed immediately by P Company staff, some of the 
damaged computer equipment is sent to different manufacturers (A, B, and 
C) without having been repaired adequately prior to dispatch. Consequently, 
P has to pay damages to his customer A. After successfully claiming recourse 
from D in January 2002, P is sued for damages by his customer B and in Janu-
ary 2003 by C. Are the payments to B and C regarded as consequential losses 
that are part of the overall damage caused by D, or as independent losses that 
have to be addressed separately? What are the commencement dates for the 
limitation periods applying to P’s recourse actions in respect of his payments 
to A, B, and C?

P Co suffers a tortious injury in January 2000 when D damages its components. 
The six-year limitation period applicable to all civil actions generally (unless 

14 E.g. East v Maurer [1991] 2 All England Law Reports (All ER) 733 (fraud inducing purchase 
of D’s hairdressing salon; damages for both lost capital and profits P would have made had 
she bought a different salon in the same area). For other examples, see P. Mitchell, Deceit and 
Misrepresentation, in: K. Oliphant (ed.), The Law of Tort (2nd ed. 2007) § 28.16.
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otherwise provided) begins to run from that date. For present purposes it is 
immaterial whether the cause of action is in conversion, negligence or some 
other tort. As each component is separate property, each may be the subject of 
a separate claim. 

With regards to the components supplied to customer A, it appears that the 
damages that P Co pays to A some time before January 2002 may be consid-
ered consequential loss that is recoverable in P Co’s action in tort against D. 
To describe this as “recourse” is potentially misleading to an English lawyer as 
that word suggests a claim for contribution between concurrent wrongdoers: 
here the basis of the liability is not a wrong done to A by both P Co and D but 
simply the wrong done to P Co by D. It is very doubtful as a matter of English 
law that D could be seen to have committed a tort against A as A had no interest 
in the components at the time they were damaged.15 But there seems to be no 
reason of principle why an award of damages should not extend to consequential 
loss resulting from the claimant’s liability to a third party in consequence of the 
defendant’s tort, always assuming that such liability was reasonably foreseeable 
from the defendant’s standpoint at the time of the tortious act or omission.16 

As regards the components supplied to customers B and C, to whom we shall 
assume that P Co has paid compensation, the question arises of the limitation 
period applying to P’s claim against D. As there is damage to separate items of 
property, the causes of action are distinct. They are not affected by D’s previ-
ous settlement with P Co relating to the components supplied to A – unless 
P Co has (foolishly) agreed to full and final settlement with D on terms that 
preclude any further litigation arising out of the break-in in January 2000. As-
suming this is not the case, P Co’s right to sue D in respect of the payments to 
B and C expired in January 2006, i.e. six years after the tortious damage to the 
components, unless P Co did not then have the knowledge required for bring-
ing an action for damages in respect of that damage, in which case P Co may 
opt to benefit from an alternative period of three years from the first date of 
such knowledge.17 It is immaterial when P Co paid compensation to B and C. 
It seems hopeless to argue that a new tortious cause of action accrues against D 
on P Co’s payments to B and C, because that loss is purely economic.

Considering limitation of actions more generally, it should be noted that a 
single time period applies even where the victim of a tort suffers loss conse-

15 See generally Leigh and Sillavan Ltd v Aliakmon Shipping Co Ltd, The Aliakmon [1986] AC 
785.

16 But cf. Meah v McCreamer (No. 2) [1986] 1 All ER 943, where the claimant suffered an extreme 
personality change after a car accident, caused by D’s negligence, and subsequently committed 
sexual offences against women who then obtained judgments against him in civil proceedings. 
Woolf J, having previously awarded the claimant damages for loss of earnings, etc., resulting 
from his imprisonment for the offences (Meah v McCreamer (No. 1) [1985] 1 All ER 367), 
rejected his further claim for damages to enable him to compensate the women, citing lack of 
foreseeability and considerations of public policy. 

17 Limitation Act 1980, sec. 14A.
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quential upon it over a period of time. Time runs from the moment the cause 
of action is complete. But where the defendant’s act causes distinct damage on 
separate occasions, time runs in respect of each.18 Continuing wrongs, how-
ever, merit special attention in this context. It has been decided in the law of 
false imprisonment, for example, that every continuance of the imprisonment 
is in law a new imprisonment, so time runs in respect of each day of imprison-
ment and only those days of imprisonment more than six years before the date 
of the claim can be barred by the passage of time.19 The same approach seems 
to apply to continuing nuisances20 and trespasses.21

8. In your national tort law, are there any other cases not previously mentioned 
where it may be decisive whether a harm is regarded as a consequential loss, 
and therefore only part of the “primary loss”, or as an independent harm 
caused by the same tortious act or omission?

Another context in which the concept of consequential loss is employed is to 
identify the category of pure economic loss. An economic loss is pure if it is 
not consequential upon injury to the claimant’s person or property. Liability for 
consequential economic loss – for example, loss of profit from use of a damaged 
machine, or loss of earnings resulting from personal injury – is relatively un-
problematic: if the defendant through his negligence causes physical injury to the 
claimant, or damages his property, then liability for the consequential economic 
loss normally follows as a matter of course. But liability for pure economic loss 
is regarded as exceptional. If it results from negligence, the claim will normally 
be rejected on grounds that there is no duty of care.22 The mere foreseeability of 
the claimant’s pure economic loss is insufficient to give rise to such a duty. The 
claimant must demonstrate a special relationship with the defendant, or that the 
defendant had voluntarily assumed responsibility for his economic welfare, or 
that the parties otherwise stood in a proximate relationship in which it was fair, 
just and reasonable to impose a duty of care.23 If the pure economic loss is caused 
intentionally, liability will not arise unless it can be shown that the defendant 
was guilty of deceit (see supra no. 12), or had unlawfully procured a breach of a 
contract under which the claimant was entitled to performance, or had otherwise 
used unlawful means with the intention of causing the claimant loss.24

Where the claimant acquires a defective structure or a defective product, which 
damages itself as a result of the defect, this too is pure economic loss. The 

18 Darley Main Colliery Co v Mitchell (1886) 11 Law Reports, Appeal Cases (Second Series) (App 
Cas) 127 (property subsidence on two occasions resulting from the same loss of support). 

19 Hardy v Ryle (1829) 9 Barnewall & Cresswell’s King’s Bench Reports (B & C) 603, 109 Eng-
lish Reports (ER) 224.

20 Shadwell v Hutchinson (1831) 2 Barnewall & Adolphus’ King’s Bench Reports (B & Ad) 97, 
109 ER 1079 (continuing obstruction of lights).

21 Holmes v Wilson (1839) 10 Adolphus and Ellis’ Queen’s Bench Reports (A & E) 503, 113 ER 
190.

22 Spartan Steel & Alloys Ltd v Martin & Co (Contractors) Ltd [1973] QB 27.
23 Customs and Excise Commissioners v Barclays Bank plc [2006] UKHL 28, [2007] 1 AC 181.
24 OBG Ltd v Allan [2007] UKHL 21, [2008] 1 AC 1.
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defective thing must damage other property.25 The clarity of this rule is some-
what diminished by the tentative suggestion by some judges in the leading 
cases that there exists a category of “complex structures” in which different 
component parts might be regarded as different items of property, such that a 
defect in one component which damages another component is taken to have 
caused the necessary damage to other property (e.g. a defective central heating 
boiler causes a fire which damages the house in which it is installed). It seems, 
however, that the argument has never succeeded on the facts of any case, and it 
is clear, for example, that it has no application in the common scenario where 
a building’s defective foundations cause subsidence which in turn results in 
cracks appearing in the walls.26 Academic commentators have suggested crite-
ria which might help determine whether a structure is simple or complex, for 
example, whether different parts were manufactured or installed by different 
people; whether one part can be physically separated from the rest; and wheth-
er, if physical separation is possible, the part left over after separation can still 
perform its intended function.27 The consensus, however, is that the complex 
structure argument is artificial and ought not to be applied.

A distinction between direct and consequential loss also applies in relation 
to mental injury:28 mental injury consequential on personal injury (but not, it 
is submitted, property damage)29 is compensable as a matter of course, with 
damages awarded for pain and suffering, even if it does not amount to a recog-
nised psychiatric condition. But “pure” mental injury is compensable only if it 
amounts to a recognised psychiatric condition, and then only if various other 
requirements – not applicable to normal negligence claims – are satisfied.30 To 
that extent, it makes a difference whether the mental injury is treated as part of 
the primary loss (the personal injury) or as an independent harm (pure mental 
injury).

Liability Caps and Minimum ThresholdsC. 

9. Please state when, if at all, liability for damage is capped in your national 
tort law. In such cases, are there statutory provisions or case-law principles 
which deal with the issue of whether the consequent damage is a single indi-
visible loss – in which case the tortfeasor’s overall liability is capped by the 
maximum amount – or a plurality of several independent losses, for each of 
which the tortfeasor is liable up to the maximum amount?

25 See, e.g., D & F Estates v Church Commissioners [1989] AC 177 and Murphy v Brentwood 
District Council [1991] 1 AC 398.

26 Murphy v Brentwood District Council [1991] 1 AC 398.
27 A. Grubb/A. Mullis, An Unfair Law for Dangerous Products: The Fall of Anns, [1991] Convey-

ancer and Property Lawyer (Conv) 225.
28 This is certainly true where the cause of action is negligence. Intentional conduct may possibly 

be treated differently, though the weight of opinion is against it.
29 But see Attia v British Gas [1988] QB 304.
30 See Hicks v Chief Constable of South Yorkshire Police [1992] 2 All ER 65 and Alcock v Chief 

Constable of South Yorkshire Police [1992] 1 AC 310.
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Liability caps are unusual in English law but may be found, for example, under 
the Nuclear Installations Act 1965 and the Carriage by Air Act 1961.31

Nuclear Installations Act 1965

The Nuclear Installations Act 1965 gives a right to compensation on a strict 
liability basis to any person injured, or suffering property damage, as a result 
of the failure of (e.g.) the licensee of a nuclear site to secure that no occur-
rence involving nuclear matter (etc.) causes injury to any person or damage 
to any property (other than the licensee’s).32 By sec. 16(1), the liability to pay 
compensation is capped at £ 140 million, excluding interest and costs, “in re-
spect of any one occurrence constituting a breach of that duty”. In the case of 
specially prescribed sites, the cap is £ 10 million. The statutory words make 
it clear that the cap applies to the aggregated losses of all those suffering per-
sonal injury or property damage as a result of the occurrence. 

The meaning of “occurrence” may perhaps be open to dispute in an appropri-
ate case, though none to my knowledge has yet arisen. For present purposes, it 
is relevant to note that a distinction is drawn elsewhere in the statute between 
a continuing occurrence and a succession of occurrences attributable to a par-
ticular happening/operation.33 

Carriage by Air Act 1961 

The Carriage by Air Act 1961 was passed to give effect to the Warsaw Conven-
tion in respect of international carriage by air,34 and to apply the rules in the Con-
vention, with or without modification, to non-international carriage by air. The 
Act was subsequently amended to give effect in the same way to the Convention 
as further amended in 1975,35 and to the Montreal Convention 1999.36 Sec. 4 of 
the Act declares that the limitations on liability in the relevant provisions of the 
Conventions apply whatever the nature of the proceedings by which liability 
may be enforced. In brief summary, and considering only the Montreal Conven-
tion, a limitation of 100,000 Special Drawing Rights (SDR) applies to the car-
rier’s strict liability for damage sustained in case of death or bodily injury of a 
passenger,37 a limitation of 4,150 SDR to liability for damage caused by delay in 

31 It may also be noted that liabilities arising under Admiralty law may also be subject to caps.
32 The duty is to be found in sec. 7 of the Act. The right to compensation for breach of the duty in 

sec. 12.
33 Nuclear Installations Act 1965, sec. 11(1): limitation.
34 Convention for the Unification of Certain Rules Relating to International Carriage by Air 

(1929), as amended by The Hague Protocol (1955).
35 By Protocol No. 4 of Montreal.
36 Convention for the Unification of Certain Rules for International Carriage by Air (1999), jointly 

ratified by EU Member States on 29 April 2004 and coming into force in those states on 28 June 
2004.

37 Montreal Convention, art. 17 and 21. The carrier’s liability may go above that cap where the 
damage was due to the negligence or other wrongful act or omission of the carrier or its servants 
or agents, and the burden of proof lies on the carrier: art. 21.2. It may be noted that the liability 
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the carriage of persons,38 and a limitation of 1,000 SDR to liability for destruc-
tion, loss, damage or delay of checked baggage (unless the passenger, at the time 
of check-in, has made a special declaration of interest in delivery at destination 
and has paid a supplementary sum if required to do so).39 Each of these limita-
tions applies per passenger, and the limitation for each passenger applies to the 
aggregate liability of the carrier in all proceedings which may be brought against 
him whether within or outside the United Kingdom.40 A further limitation is ap-
plied to the carrier’s liability for destruction, loss, damage or delay of the cargo 
(or part of it): 17 SDR per kilogram (again, unless the consignor, at the relevant 
time, has made a special declaration of interest in delivery at destination and has 
paid a supplementary sum if required to do so). The limits do not prevent the 
award of court costs or other expenses of the litigation, including interest.41

For present purposes, it may be noted that each limitation applies to a distinct 
loss (death or injury to passenger, delay of passenger, loss (etc.) of baggage, 
loss (etc.) of cargo) and that there is no independent global limitation on the 
carrier’s liability.

10. Please state when, if at all, the victim has to bear a minimum threshold of 
loss himself in your national tort law. In such cases, are there statutory provi-
sions or case-law principles which deal with the issue whether the damage is a 
single indivisible loss – so that the victim has to bear the below-the-threshold 
loss only once – or a plurality of several independent losses, with the threshold 
therefore applied several times over?

So far as I am aware, the only example of a minimum threshold in English tort 
law is that applied to claims of property damage under Part 1 of the Consumer 
Protection Act 1987, implementing the EC Product Liability Directive.42 The 
relevant provision of the Act states:43

“No damages shall be awarded to any person by virtue of this Part in re-
spect of any loss of or damage to any property if the amount which would 
fall to be so awarded to that person, apart from this subsection and any 
liability for interest, does not exceed £ 275.”

under art. 17 is exclusive and that no other remedy (e.g. common law negligence) is available to 
a passenger suffering death or bodily injury in the course of international carriage by air, even if 
the art. 17 claim is unavailable (e.g. because the injury or death was not caused by an accident): 
Sidhu v British Airways plc [1997] AC 430.

38 Montreal Convention, art. 19 and 22.1.
39 Montreal Convention, art. 22.2.
40 Carriage by Air Act 1961, sec. 4(1B).
41 Montreal Convention, art. 22.6. This appears to reverse the effect of an earlier English decision, 

interpreting the amended Warsaw Convention, that the award of interest in excess of the maxi-
mum award allowable was impermissible: Swiss Bank Corporation v Brink’s MAT Ltd [1986] 
QB 853.

42 Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, regulations 
and administrative provisions of the Member States concerning liability for defective products, 
Official Journal (OJ) L 210, 7.8.1985, 29–33. See especially art. 9(b).

43 Consumer Protection Act 1987, sec. 5(4).
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A number of points may be made. First, for the purposes of the threshold, only 
property losses (i.e. damages for loss of or damage to property) are to be con-
sidered. They may not be aggregated with damages to be awarded for personal 
injury, or, a fortiori, pure economic loss.44 The claimant cannot recover for 
property losses under the £ 275 threshold simply because his other losses (e.g. 
in respect of personal injury), whether in combination with his property losses 
or even independently, are in excess of £ 275. This follows from the adverb 
“so” preceding the participle “awarded”: “so” clearly means, “in respect of any 
loss of or damage to any property.” Secondly, and conversely, it follows from 
this linguistic analysis that the different losses suffered by the claimant under 
the head of loss of or damage to property (excluding interest) may be aggre-
gated. It is immaterial whether or not any single head of loss reaches the £ 275 
threshold, or even whether any single item of damaged property has a value 
of £ 275 or more. However, it may be doubted whether this accords with the 
language of the Directive, art. 9(b) of which talks of “damage to, or destruction 
of, any item of property… with a lower threshold of 500 ECU”. This could 
be interpreted as applying the threshold to each item of property.45 Thirdly, as 
damage to business property (not intended – ordinarily and by the victim – for 
private use, occupation or consumption) is excluded,46 the losses that may be 
aggregated here are those to items of property that are intended – ordinarily or 
by the victim – for private use, occupation or consumption. These losses cannot 
be aggregated with those to business property. Fourthly, the threshold applies 
to each individual claimant, even (it seems) in respect of injuries arising from a 
single product (in the sense of a single item off the production line, as opposed 
to a single model). If a single product causes property damage of (say) £ 200 to 
100 victims, none has a claim under the Act, even though the aggregated damage 
suffered by all victims is considerable (amounting to £ 20,000). Lastly, though 
not strictly relevant to the current project, it may be noted that the English Act 
seems to specify a minimum threshold of loss rather than a deductible as such, 
in contrast with the interpretation taken in other national systems. A successful 
claim reaching the threshold is compensated in full and not reduced by £ 275.47

The application of these principles is illustrated in respect of the example in 
Question 11 (infra no. 29).

11. CASE STUDY (minimum threshold in product liability) A short circuit in the 
electric system causes a fire in P’s parked car which completely burns out. The 
fire also destroys P’s golfing equipment that was stored in the car boot, and 
his car telephone system. P claims compensation from the manufacturer on the 
basis of the latter’s liability for defective products. Is the whole damage – to 

44 Cf. sec. 5(2), excluding liability for damage to the property itself.
45 So far as I have been able to ascertain, the issue has not previously been raised in relation to 

English law.
46 Sec. 5(3).
47 See D. Nolan, Product Liability, in: K. Oliphant (ed.), The Law of Tort (2nd ed. 2007) 

§ 19.45n.
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the vehicle’s telephone system, the vehicle itself and the golfing equipment – to 
be treated as a single indivisible loss or as a plurality of independent losses? 
The EC Product Liability Directive prescribes a minimum threshold in respect 
of claims for property damage. Would separate thresholds apply to each loss 
– i.e. P’s car, the car telephone system, and the golfing equipment – or would 
a single threshold apply to the whole amount? Could one even argue that the 
damage to the golf bag and the damage to the golf clubs are to be regarded as 
independent losses?

As argued above, under the Consumer Protection Act 1987, sec. 5(4), it seems 
that a single threshold applies to the whole amount, and so the question is 
whether the combined value of the damage done to the vehicle’s telephone 
system and the golfing equipment exceeds £ 275. Damage to the product itself 
– here, the vehicle – does not count for these purposes as it is not relevant dam-
age under the Act at all.48 It does not matter whether any one of those heads of 
loss in itself reaches the threshold. It makes no difference if the golf bag and 
the clubs are treated as separate items of property, as the combined value of the 
losses is taken into account in applying the threshold.

12. Which criteria are decisive in establishing liability caps and minimum 
thresholds in your national tort law? Consider, in particular, the following: the 
kind of loss (e.g. personal injury or damage to property); the form of liability 
(e.g. fault-based liability or strict); the personal attributes of the victim or the 
tortfeasor (e.g. employee, minor, professional); other criteria (e.g. compen-
sation by annuities or by lump-sum). If the law recognises such distinctions, 
could one argue that the loss sustained by the victim in consequence of a single 
tortious act or omission has to be regarded as a plurality of separate losses, 
some of them subject to liability caps or minimum thresholds, and some of 
them not?

Because caps and minimum thresholds are so rare in English law, and gener-
ally imposed in consequence of obligations in European instruments or inter-
national treaties, it is impossible to embark upon any meaningful analysis of 
the question. In fact, one might say that caps and thresholds are alien to the 
common law.

Plurality of LossesD. 

13. When property jointly owned by two or more parties is damaged, is the 
harm resulting from such damage considered to be a plurality of several inde-
pendent losses sustained by each person whose rights have been infringed? 

This is not the place to begin an examination of the various legal and equitable 
rights that are recognised by the English law of real and personal property, or 
the numerous circumstances in which someone without any legal or equitable 

48 Consumer Protection Act 1987, sec. 5(2).
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right over property (e.g. a person with de facto possession) can nevertheless 
sue for its loss, damage or destruction. For the purposes of the discussion be-
low, it is assumed that the concepts of “ownership”, “property”, etc., refer to 
the full range of interests and circumstances entitling a person to bring an ac-
tion in tort in respect of land or goods. However, it is necessary at the outset to 
distinguish between parties enjoying full joint ownership of the property (i.e., 
in the case of land, joint tenants and tenants in common) and those with merely 
a limited interest in it (e.g. reversioners, life tenants and lessees). The latter can 
recover damages only if the damage to the property constitutes damage to their 
interest, and the amount of damages is limited by the value of their interest.49 
To that extent, the losses suffered by co-owners with limited and different in-
terests in the property may be regarded as separate and distinct.

Assuming that we are speaking here of full joint ownership, what principles 
apply? In principle, any one of the co-owners can bring an action for damages 
and recover the full amount. The damage to the property is considered to be 
a single loss. The position of co-owners of land is considered in the example 
below (infra no. 37 f.), and I shall therefore consider here the position of co-
owners of goods, whose position is regulated by statute, the Torts (Interference 
with Goods) Act 1977, and by special provisions of the Civil Procedure Rules 
1998. 

Co-owners of goods may commence proceedings in their joint names or sepa-
rately, but must in their particulars of claim state the name and address of every 
person who, to their knowledge, has or claims an interest in the goods and is 
not a party to the claim.50 Where goods are the subject of two or more claims, 
the court is likely to choose to consolidate the separate actions,51 using (if 
necessary) its power to transfer proceedings from county court to High Court 
or vice versa.52 If only one co-owner brings an action, it has been suggested 
that he recovers only in respect of his proportionate interest in the goods,53 
but the suggestion turns upon an analysis of a provision of the statute54 which 
uses language which seems inappropriate in the present context, talking of “a 
third party [having] a better right than the plaintiff” when our assumption is 
that the co-owners have equal rights to the property. It seems therefore to be 
at least arguable that a person enjoying full joint ownership of the property 
can recover to the full extent of the losses resulting from its loss, damage or 
destruction, even if the other co-owner is not party to the proceedings. If both 
or all co-owners are party to the proceedings, the court may award the entire 
sum to them jointly.

49 M. Lunney, Trespass to Land, in: K. Oliphant (ed.), The Law of Tort (2nd ed. 2007) § 10.51 and 
Nolan (fn. 11) § 22.61 and 22.63.

50 Civil Procedure Rules (CPR), rule 19.5A.
51 Using its general case management powers: CPR, rule 3.1.
52 Torts (Interference with Goods) Act 1977, sec. 9.
53 A. Dugdale (ed.), Clerk & Lindsell on Torts (19th ed. 2006) § 17.113.
54 Torts (Interference with Goods) Act 1977, sec. 8(1).
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No matter how the claimants’ interests over the property are divided, it is clear 
that their accumulated recovery of damages cannot exceed the total loss attrib-
utable to the defendant’s tort. In sec. 7(2), the Act specifically provides:

“In proceedings to which any two or more claimants are parties, the relief 
shall be such as to avoid double liability of the wrongdoer as between 
those claimants.”

If a claimant should receive an amount that would lead to double liability if 
another person having a right to claim should recover damages, he is liable to 
account to the latter to such extent as will avoid double liability.55 If a claimant 
should be unjustly enriched at the expense of the wrongdoer as a result of the 
enforcement of a double liability, he is liable to reimburse the wrongdoer to 
the extent of his unjust enrichment.56 The Act illustrates the operation of these 
provisions with an example:57

“[I]f a converter of goods pays damages first to a finder of the goods, and 
then to the true owner, the finder is unjustly enriched unless he accounts 
over to the true owner under subsection (3); and then the true owner is 
unjustly enriched and becomes liable to reimburse the converter of the 
goods.”

It may also be relevant to note that the Act makes express provision for the 
situation where one co-owner of goods destroys them or disposes of them in a 
way giving a good title to the entire property in the goods without the authority 
of the other co-owner. The former’s co-ownership is no defence to the latter’s 
action for trespass to goods or conversion.58

14. CASE STUDY (joint ownership) P1 and P2 are joint owners of a building that 
has been destroyed by a malicious arson attack by D. Is the harm sustained by 
P1 and P2 regarded as a single indivisible loss or as two losses sustained by 
P1 and P2 independently, and what are the consequences of the chosen clas-
sification?

Assuming that P1 and P2 both have the right to possession of the property, 
either party (or both) may bring an action for trespass to land. If they bring 
separate actions, it seems clear that they should be consolidated before a single 
judge using the court’s general case management powers. As the facts clearly 
indicate a valid cause of action against D, the question is how the damages 
should be awarded. It is submitted that they would normally be assessed as a 
global sum and awarded to P1 and P2 jointly, assuming they are party to the 
same action. If (say) only P1 sues, and not P2, the simplest solution would be 
for the damages to be awarded to P1 in the full amount, to be held on trust for 

55 Ibid., sec. 8(3).
56 Ibid., sec. 8(4).
57 Ibid., sec. 8(4).
58 Ibid., sec. 10.
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P1 and P2 jointly in proportion to the relative extent of their interest in the 
building.

In practice, co-ownership seems to have merited special attention in this area 
only where the action is brought by one co-owner for damage caused by the 
other,59 and not in the type of situation exemplified by the problem case.

15. CASE STUDY (ownership and right of use) P1 owns wooded land over which 
P2 has acquired the prescriptive right to collect timber. D negligently causes 
a fire which destroys the wood. Is the harm suffered by P1 and P2 regarded as 
a single indivisible loss or as two independent losses, and what are the conse-
quences of the chosen classification?

There appears to be no English authority directly in point, but I would pro-
pose that P1 and P2 have separate interests and their losses are therefore two 
independent losses, even if they arise out of damage to the same property. P2’s 
prescriptive right to collect timber entitles him to sue for losses consequent on 
the destruction of the wood,60 but in principle he should recover damages only 
to the extent that his exercise of that right is affected. So he will be entitled 
to damages to the value of the timber he would have gathered but for the fire, 
and any consequential losses (e.g. loss of profit). In principle, P1 should be 
entitled to damages in respect of his own losses as landowner. For example, 
if we vary the facts and assume the right to the timber arose not by prescrip-
tion but by grant in respect of a fixed term, P1 may well have to bear the cost 
of replanting the woodland and may incur additional losses because the right 
to collect timber may not have any substantial value until the new trees have 
reached maturity.

Analogous issues arise in the case of land held under lease, and it is clearly 
established that both leaseholder and reversioner can sue for injury to their 
respective interests.61

Such issues of split ownership can also arise in relation to chattels, for ex-
ample, in the case of hire. The owner has a proprietary interest in the reversion 
but, for the duration of the hire, no immediate right to possession.62 It is estab-
lished by clear authority that “a reversionary owner of chattels can sue a neg-
ligent wrongdoer if there is permanent damage to his reversionary interest.”63 

59 See Lunney (fn. 49) § 10.16.
60 Cf. the analogous case of interference with a fishery: Holford v Bailey (1849) 13 QB 426, 116 

ER 1325; Fitzgerald v Firbank (1897) 2 Law Reports, Chancery Division (Ch) 96. In such a 
case, both the riparian owner and the owner of the fishing rights may be entitled to an injunc-
tion: Pride of Derby and Derbyshire Angling Association Ltd v British Celanese Ltd [1953] Ch 
149.

61 See, e.g., Colwell v St. Pancras Borough Council [1904] 1 Ch 707.
62 See further A. Tettenborn, Reversionary Damage to Chattels, [1994] Cambridge Law Journal 

(CLJ) 326.
63 HSBC Rail (UK) Ltd v Network Rail Infrastructure Ltd [2006] 1 Weekly Law Reports (WLR) 

643 at [19].
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The hirer’s possessory interest for the time being affords him standing to sue 
as well, for example, for the cost of renting another chattel of the same descrip-
tion if that under the original contract of hire should be rendered unusable. 

Plurality of Losses and Multiple TortfeasorsE. 

16. Under what conditions is it assumed that multiple tortfeasors have jointly 
caused a single harm to the victim? Under what conditions is it assumed that 
multiple tortfeasors have caused independent losses to a single claimant that 
have to be addressed separately? What are the prerequisites of joint liability 
for harm caused by multiple tortfeasors? Could one argue that there are sev-
eral independent losses caused by different tortfeasors, but that the tortfeasors 
are jointly and severally liable for the entire loss at the same time?

There are three ways in English law in which multiple tortfeasors may incur li-
ability to a single claimant:64 first, as “joint tortfeasors” who are responsible for 
the same damage because of their action in concert or in the course of certain 
relationships (e.g. the employment relationship); secondly, as “several concur-
rent tortfeasors” who are responsible for the same damage because of their 
independent causal contributions to it; and thirdly, as “several non-concurrent 
tortfeasors” who cause, and therefore are responsible for, different damage. 
Confusingly, the terms “joint liability” and “joint and several liability” may be 
used in respect of several concurrent tortfeasors’ responsibility for the same 
damage, and not just in respect of joint tortfeasors (but cannot be applied to 
several non-concurrent tortfeasors, who – by definition – are liable for differ-
ent, not the same, damage).

Unlike several tortfeasors, joint tortfeasors are liable whether or not they con-
tribute causally to the same damage. But where there is no action in concert, 
and no relationship importing liability as joint tortfeasors, it is crucial to ask 
whether the damage to which the tortfeasors have contributed causally is the 
same or different.

It appears that this heading (Plurality of Losses and Multiple Tortfeasors) deals 
with the limits of liability of joint tortfeasors, while the next heading below 
(Divisibility of Damage and Causal Indeterminacy) deals with several concur-
rent tortfeasors.

17. CASE STUDY (joint and concurrent liability) D1, D2, and D3 plan to rob a 
couple, E and F. D1 will wait in the car and is responsible for their getaway. 
D2 will use his gun to keep the couple under control and take the money from 
E, while D3 will take the jewellery which F is wearing. D1, D2 and D3 agree 
to use force if it appears necessary. As a result of E defending himself against 
D2, the latter fires his gun, injuring E who subsequently claims compensa-

64 See further V. Harpwood/K. Oliphant, Joint and Several Liability in Tort, in: K. Oliphant (ed.), 
The Law of Tort (2nd ed. 2007).
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tion for medical expenses and pain and suffering. F claims restitution of her 
jewellery and, as it was damaged in the fracas, the cost of repairs. In the 
instant case, is there considered to be one overall loss which is attributable 
to each of the tortfeasors to the same extent or are there several independent 
losses, each attributable to a different tortfeasor? To what extent are D1, D2 
and D3 liable?

D1, D2 and D3 are acting in concert and are in principle liable for all the 
losses incurred within the scope of their joint venture. It may be noted that this 
expressly extends to the use of force if it appears necessary. However, it may 
be a question whether D2’s use of his gun was force of the type contemplated. 
If D1 and D3 contemplated only the use of bodily force – and not the use of 
a weapon – then D2’s use of the gun could be regarded as so different from 
the contemplated conduct as to take it outside the scope of the joint venture, 
in which case he alone would be responsible for E’s personal injury. If the 
contrary conclusion is reached, it appears that no difference is to be drawn be-
tween D3 (at the scene) and D1 (waiting outside with the car): both are liable 
as joint tortfeasors.

The costs of repairing F’s jewellery raise a different question, relating to loss 
accidentally caused in the course of the joint venture. Assuming the damage 
has been caused – directly or indirectly – by D3’s taking of the jewellery, he 
(D3) is the principal or primary tortfeasor and D1 and D2 are liable by virtue 
of their authorisation of D3’s conduct.

These issues have not, to my knowledge, been addressed in the tort law con-
text, but there is an extensive criminal law literature on them.65

18. CASE STUDY (personal injury was explicitly excluded) Assuming the same 
facts as above, is the case treated differently if D1, D2 and D3 initially agreed 
not to use force, but D2 nevertheless fired his gun when E failed to comply with 
his orders? In this case, does D2 bear exclusive responsibility for E’s injury, or 
can D1 and D3 also be held liable for it on the basis that there is one overall 
loss that is attributable to each of the tortfeasors to the same extent?

In criminal law, the question posed would be whether D1 and D3 contemplated 
(i.e. foresaw) that D2 might fire his gun at one or other of the victims. I know 
of no tort case where precisely this issue has been considered, and it may be 
objected that the subjective test of foresight, although appropriate to the crimi-
nal law, is out of place in tort, which more usually employs an objective test 
of foreseeability (i.e. what would have been foreseen by a reasonable person, 
rather than what was actually foreseen by the defendant). 

65 See especially the decision of the House of Lords in R v Powell and English [1999] 1 AC 1.
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Divisibility of Damage and Causal IndeterminacyF. 

19. To deal with problems relating to the proof of causation – especially in 
mass tort scenarios – some jurisdictions have developed exceptional rules 
which allow for the imposition of liability on the basis of the defendant’s cre-
ation of a risk, whether or not it can be shown that the defendant’s conduct was 
a “but for” cause (sine qua non) of the victim’s injury. Does your national tort 
law recognise such rules? If so, what exactly is considered to be the loss the 
victim has sustained?

English law’s basic requirement that the defendant’s tortious conduct must 
have been a “but for” cause of the claimant’s loss (factual causation) has been 
modified in two respects in response to problems of proof experienced by 
claimants. First, it has been clarified that the defendant need not be the cause 
of the claimant’s entire injury, but need only make a material contribution to 
it (material contribution to injury). So where the claim arises out of the claim-
ant’s cumulative exposure to a toxic substance, but only part of the exposure 
is attributable to the defendant’s tortious conduct, the defendant may be liable 
notwithstanding the action of other causal agents.66 In such cases, the extent of 
the liability depends on a distinction drawn between divisible and indivisible 
injuries: in the case of the latter, there will be joint and several liability to the 
full extent of the injury; in the former, damages will be proportioned to the 
defendant’s (partial) contribution to the total injury, i.e. the defendant is found 
responsible for only part of the loss.67 The distinction is not always easy. In 
one case,68 a man was badly beaten up at work as a result of his employer’s 
negligence; he was then given negligent medical treatment as a result of which 
he lost the sight in one of his eyes. He later suffered severe depression and 
other effects of mental illness. The expert evidence was that these were the 
consequence of both the initial assault and the loss of the eye from clinical 
negligence. The Court of Appeal declined to find the employer and the hospital 
jointly and severally liable, however, and held them each liable for only a por-
tion of the overall damage. The case has attracted strong criticism from com-
mentators as it is implausible to attribute different causes to different aspects of 
the claimant’s mental condition: “the claimant is not half-mad because of what 
the first defendant did and half-mad because of what the second defendant did, 
he is as mad as he is because of what both of them did.”69

Secondly, the doctrine of “material contribution” was adapted to cover cases 
of “material contribution to risk” in the House of Lords’ Fairchild decision of 
2002.70 The nature of the loss for which the victim is entitled to compensation 
was subsequently clarified by a second decision of the Law Lords – in Barker 

66 Bonnington Castings Ltd v Wardlaw [1956] AC 613.
67 Holtby v Brigham & Cowan Ltd [2000] 3 All ER 421 (damages for asbestosis apportioned on a 

time-exposure basis).
68 Rahman v Arearose Ltd [2001] QB 351.
69 T. Weir [2001] CLJ 237, 238.
70 Fairchild v Glenhaven Funeral Services Ltd [2002] UKHL 22, [2003] 1 AC 32.
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v Corus UK Ltd.71 These decisions concerned broadly the scenario considered 
in the case study in Question 20 (infra no. 51 ff.), where they are given further 
consideration. But it must be noted at the outset that the scope for their applica-
tion to other factual contexts is unclear on the current state of the authorities, 
and must be regarded as controversial.

20. CASE STUDY (exposure to risk from multiple sources) V has worked in suc-
cessive periods of employment with D1, D2 and D3. In each of these periods 
of employment, he was exposed to asbestos through his employer’s negligence. 
He has recently been diagnosed as suffering from mesothelioma, severely re-
ducing his life expectancy, as a consequence of his employment-related as-
bestos exposure. Mesothelioma is not a disease of degree (unlike asbestosis) 
and the additional exposure does not contribute to its severity. The scientific 
evidence does not show whether the mesothelioma resulted from asbestos ex-
posure in any single period of employment, or cumulatively from exposure in 
different periods of employment. Can D1, D2 and D3 be held liable in your 
national tort law? If so, is V considered to have sustained a single indivisible 
loss or a plurality of different losses?

This is precisely the scenario arising in the Fairchild case. The Court of Ap-
peal, applying the previously accepted approach, had ruled that the claimants 
could not satisfy the burden of proving on the balance of probabilities that their 
mesothelioma was caused or contributed to by any of the defendant employ-
ers, and therefore their claims failed for want of the necessary causal nexus. The 
House of Lords, however, recognised an exception from the orthodox approach 
to causation, and awarded the claimants damages on the basis that the defendants 
had materially contributed to the risk of the mesothelioma. In their Lordships’ 
analysis, the approach was not entirely novel as it had formed the basis of an 
earlier decision72 of their House, even if this had not been widely realised at the 
time or subsequently.73 For various reasons which need not concern us here, the 
Law Lords in Fairchild were not asked to rule upon the extent of the defendants’ 
liability in damages – for the purposes of the appeal, it was accepted that the 
claimants, if successful, would be compensated in full – but this issue arose for 
decision shortly afterwards, in the second of the two House of Lords’ decisions, 
Barker. There the Law Lords, by a majority of 4-1, rejected the application of 
joint and several liability and ruled that each defendant was liable only for a 
proportionate share of the total loss, reflecting each’s contribution to the total 
risk. The Court of Appeal had been wrong to conclude that, because mesothe-
lioma was an indivisible injury, apportionment was therefore inappropriate. The 
basis of the liability under Fairchild was the wrongful creation of the risk,74 and 

71 [2006] UKHL 20, [2006] 2 AC 572.
72 McGhee v National Coal Board [1972] 3 All ER 1008, [1973] 1 WLR 1.
73 See, e.g., the misinterpretation by Lord Bridge in Wilsher v Essex Area Health Authority [1988] 

AC 1074.
74 [2006] 2 AC 572 at [35] ff. per Lord Hoffmann. Lord Scott and Lord Walker expressly agreed 

with Lord Hoffmann’s analysis. Baroness Hale, though agreeing with the application of propor-
tional liability, expressly rejected this analysis: [120].
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fairness and consistency of approach suggested that each defendant’s liability 
should be proportionate to the risk he had created. This was consistent with the 
general approach to apportionment in respect of divisible injuries for, as Lord 
Hoffmann observed, “[c]hances are infinitely divisible.”75 It also served to limit 
the potential injustice to the defendant that arose under Fairchild, which treated 
it as outweighed by the potential injustice to the claimant if the ordinary rules of 
causation were applied. That did not mean that the injustice to the defendant is 
negligible. The proportionate liability approach can therefore be seen as serving 
to “smooth the roughness of the justice” which would otherwise result.76 How 
precisely the liability should be apportioned in such a case was not addressed 
by the Law Lords, who were content to leave it to the parties, their insurers and 
advisers to devise practical and economical criteria for that purpose. 

A further twist in the story is that Parliament intervened almost immediately 
after the House of Lords’ decision in Barker to reverse its effects in the in-
terests of the victims of mesothelioma. Sec. 3 of the Compensation Act 2006 
restores joint and several liability in cases of mesothelioma where, because 
of the nature of the disease and the state of medical science, it is not pos-
sible to determine with certainty whether it was the victim’s tortious exposure 
to asbestos by the defendant or another exposure which caused the victim to 
become ill. Of course, those held liable may claim contribution from other 
responsible persons. If it appears that other responsible persons are insolvent, 
the solvent defendant may claim from the (pre-existing) compensation scheme 
which guarantees payments in the event of an insurer’s insolvency.77 

It should be noted that the statutory joint and several liability applies only to cases 
of mesothelioma, and that the proportionate damages approach of Barker there-
fore remains applicable to all other cases falling under the Fairchild exception.

21. In the so-called DES cases, some American courts held several defendants 
liable even though their causal responsibility for the claimant’s injury was not 
established in the way that would ordinarily be required. These cases dealt 
with a plurality of both tortfeasors and victims. While it was not possible to 
prove which tortfeasor had harmed which victim, liability was imposed upon 
each defendant for a percentage represented by that defendant’s share of the 
DES market (market share liability). Under your national tort law, would such 
a liability model be suitable? If so, please address on the basis of the following 
case what exactly is regarded as the loss sustained.

The theory of market share liability has yet to be ruled upon by the English 
courts. In Fairchild, Lord Hoffmann observed that the problem in such cases 
was not the same as that in the case before him – for example, because the 

75 [2006] 2 AC 572 at [35]. See also [113] per Lord Walker.
76 [2006] 2 AC 572 at [43] per Lord Hoffmann.
77 Compensation Act 2006, sec. 3(7) and Compensation Act 2006 (Contribution for Mesothelioma 

Claims) Regulations 2006, Statutory Instrument 2006/3259.
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existence of additional manufacturers does not materially increase the risk of 
injury (“The risk from consuming a drug bought in one shop is not increased 
by the fact that it can also be bought in another shop”) – but stated that such 
cases should be left for consideration when they arise.78

22. CASE STUDY (market share liability) D1, D2, and D3 are pharmaceutical man-
ufacturers producing drugs which are based on the same chemical agent and 
distributed in state A. Years after bringing the drug onto the market it turns out 
that the agent used in the drugs causes cancer. P is one of thousands of victims 
who, like all the others, is unable to show which manufacturer’s product (D1, 
D2, or D3) he has been ingesting. According to the market share theory, how-
ever, P can claim compensation from each of them (D1, D2, and D3) though 
limited by the market share of the specific manufacturer in state A. If this market 
share model is applicable under the tort law provisions of your country, what is 
regarded as the loss for which each manufacturer is liable? Is this loss scenario 
regarded as a single indivisible loss or as a plurality of independent losses?

As English law does not (yet) recognise market share liability, the question is 
too speculative to answer.

Procedural AspectsIII. 

JurisdictionA. 

23. Under the procedural laws of your country, can the place of the harmful 
conduct or the place where the harm occurred be decisive for the question of 
which courts have jurisdiction? How are cases addressed when harmful con-
duct causes different losses in different places? Could compensation for all the 
losses be claimed before one court even though the harm occurred in different 
jurisdictional areas? If so, would the entire harm be regarded as a single indi-
visible loss or as a plurality of independent losses?

The United Kingdom is subject to the Brussels Regulation79 and a signatory to 
the Lugano Convention.80 The same approach to international jurisdiction ad-
opted in these instruments also applies to the allocation of jurisdiction within 
the United Kingdom.81 Under the rules of “general jurisdiction”, the action 
may be brought where the defendant is domiciled. Under the rule of “special 
jurisdiction” applicable to claims in tort, the action may be brought where the 
harmful event occurred, which can be either the place where the damage was 
sustained, or the place of the act causing damage82.

78 [2003] 1 AC 32 at [74].
79 Council Regulation (EC) No. 44/2001 of 22 December 2000 on jurisdiction and the recognition 

and enforcement of judgments in civil and commercial matters, OJ L 12, 16.1.2001, 1–23.
80 Incorporated into English law by the Civil Jurisdiction and Judgments Act 1991, amending the 

Civil Jurisdiction and Judgments Act 1982.
81 Civil Jurisdiction and Judgments Act 1982, Schedule 4.
82 CPR, rule 6.36 and Practice Direction 6B, para. 3.1.
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24. CASE STUDY (national jurisdiction; place where the loss occurred) In the 
jurisdictional area of court W, D poisons P’s food. This food is fed to P’s dog 
in the jurisdictional area of court X. Consequently, the dog starts to vomit 
while in the jurisdictional area of court Y and makes a mess of P’s car. In the 
jurisdictional area of court Z, P himself consumes the poisoned food and con-
sequently suffers stomach cramps and nausea. Before which court can P sue 
for compensation in respect of his losses (messed-up car, pain and suffering, 
loss of earnings)? Can all the claims be filed before the same court? 

P may sue in either the area of D’s domicile (not known) or where the harmful 
events occurred, that is, in W (the place of the act causing the damage), or in Y 
for the poisoning of the dog and damage to P’s car, and Z for P’s own poison-
ing (the places where the damage was sustained).

Value of the ClaimB. 

25. Is the value of the claim at all decisive in respect of procedural aspects of 
the claim (e.g. with regard to attorney fees, court fees, admissibility of legal 
remedies, or court jurisdiction, or for any other reason)? If so, could there be 
different results when claims arising out of a single tortious act or omission 
are split up and filed separately? What difference (if any) does it make whether 
the harm sustained is regarded as a single indivisible loss or a plurality of 
losses?

The value of the claim is one of the factors which determine the procedure 
applicable to tort claims in England and Wales. Broadly speaking, there are 
three “tracks” to which every claim must be allocated: the small claims track, 
the fast track and the multi-track.83 In general, the small claims track deals 
with claims of up to £ 5,000 (subject to a maximum of £ 1,000 in respect of 
any claim for personal injury damages); procedures are informal and there is 
very limited scope for recovery of legal costs. The fast track deals with claims 
above the small claims limit up to £ 15,000, with scaled-down procedures (e.g. 
limited disclosure of documents, fixed timetables and time-limited trials) to 
cut down the length and cost of litigation. The multi-track deals with com-
plex or high-value claims (in excess of £ 15,000), with full procedures and 
proactive judicial “case management”. Multi-track business is split between 
the County Court and the High Court, with the latter generally dealing with 
claims in excess of £ 50,000. Claims may be allocated to the small claims or 
fast track even if the financial value of the claim exceeds the normal limit if, 
but only if, all the parties consent.84 In addition to considering the financial 
value of the claim, the court may also take into account various other factors 
in deciding the appropriate track, including the likely complexity of the facts, 
law or evidence, the number of parties and the amount of oral evidence which 

83 CPR, rule 26(6). For a brief overview, see M. Lunney/K. Oliphant, Tort Law: Text and Materials 
(3rd ed. 2008) 947.

84 CPR, rule 26.7(3).
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may be required.85 For all the above purposes, interest, costs and contributory 
negligence are disregarded.86

The claimant must generally bring a single action in respect of all claims aris-
ing out of the same subject matter (infra no. 62) so there seems to be no pros-
pect of a splitting of claims as envisaged by the question. Indeed, the County 
Courts Act 1984 makes it unlawful “to divide any cause of action for the pur-
pose of bringing two or more actions…”87 However, it is possible that judicial 
case management may result in the separate trial of different issues (i.e. a “split 
trial”). The most common case would be where there are separate trials of 
liability and damages. More relevant to the present inquiry is where there is 
a preliminary hearing, prior to the trial proper, on the question whether a par-
ticular head of damage falls within the scope of the defendant’s duty of care. 
But this would remain a single process and could not result in a scenario when 
different courts reach different conclusions.

In determining the financial value of the claimant’s action, it is clear that all its 
constituent elements must be aggregated, and it makes no difference whether the 
injury sustained is a single indivisible loss or a plurality of separate losses.

I would submit that the same also holds true in relation to court fees88 and any 
other procedural context in which the financial value of the claim is taken into 
account.

Legal Effect of Prior Court Decisions and SettlementsC. 

26. Where a claim has been litigated and a final court judgment has been 
handed down, to what extent is the claimant barred from suing in respect of 
further harm arising from the same tortious act or omission? Is it decisive 
whether the loss that is the object of the later claim is regarded as part of the 
loss already addressed by the court or as an independent loss?

English law adopts a “single action” rule. As Lord Hoffmann recently observed: 
“A defendant should not have to answer more than once for the consequences 
of the same act.”89 At common law, damages are assessed once-and-for-all, and 
neither party can return to court for a reassessment if further damage accrues or 
the basis of the original calculation is otherwise falsified by later events.90 In per-

85 CPR, rule 26.8(1).
86 CPR, rule 26.8(2).
87 Sec. 35.
88 Details of the fees applying to claims of different value can be found on the Courts Service 

website: <http://www.hmcourts-service.gov.uk/>. 
89 Rothwell v Chemical & Insulating Co Ltd, Re Pleural Plaques Litigation [2007] UKHL 38, 

[2007] 4 All ER 1047 at [14].
90 Fetter v Beale (1701) Holt’s King’s Bench Reports (Holt) 12 (90 ER 905), 1 Salkeld’s King’s 

Bench Reports (Salkeld) 117 (91 ER 11), 1 Lord Raymond’s King’s Bench and Common Pleas 
Reports (Ld Raym) 339 (91 ER 1122). Also reported as Fitter v Veal 12 Modern Reports (Mod) 
542 (88 ER 1506).
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sonal injury cases, this potentially harsh rule has been mitigated somewhat 
by statute: a court may award “provisional damages” in a case where there is 
a chance that the injured person will in the future suffer a serious disease or a 
serious deterioration in his physical or mental condition, and give the injured 
person liberty to return to court for further damages if the disease or dete-
rioration materialises.91 The courts have interpreted the relevant provisions 
rather restrictively, and their effect is further limited by the need to be able 
to specify the disease or type of deterioration for which further damages may 
be sought, and by the restriction of the injured person to only one application 
for further damages for each.92 Broadly the same approach applies where the 
court makes a periodical payments order in the exercise of powers arising un-
der the Courts Act 2003, except that significant improvements in the injured 
person’s condition are included, not just significant deteriorations, and it is 
open to defendants and not only claimants to apply for a variation.93 

Relitigation of an already decided claim is precluded by principles of res 
judicata. This encompasses two distinct ideas. Res judicata in the narrow sense 
applies only to issues actually decided in a previous judgment, and is termed 
“issue estoppel”. But there is also a broader principle whereby a claimant is 
prevented (“estopped”) from bringing a claim that he could reasonably have 
been expected to bring in earlier proceedings, but did not (“cause of action 
estoppel”).94 As Wigram VC observed in the leading case: “The plea of res 
judicata applies, except in special cases, not only to points upon which the 
Court was actually required by the parties to form an opinion and pronounce 
a judgment, but to every point which properly belonged to the subject of liti-
gation, and which the parties, exercising reasonable diligence, might have 
brought forward at the time.”95 This doctrine rests on ideas of abuse of process. 
The underlying policy is “that there should be finality in litigation and that a 
party should not be twice vexed in the same matter.”96 In practice, the doc-
trine prevents a claimant bringing more than one claim in respect of the same 
subject matter, even if two or more causes of action arise,97 unless there are 
exceptional circumstances. What is an exceptional circumstance warranting a 
departure from the normal rule has been interpreted restrictively by the courts, 
and it is not enough (for example) that the claimant has received negligent 
legal advice in the first action,98 even if he has no recourse against the negli-
gent lawyer.99

91 Supreme Court Act 1981, sec. 32A.
92 See further A. Mullis, Damages, in: K. Oliphant (ed.), The Law of Tort (2nd ed. 2007) § 6.35.
93 Ibid., § 6.45.
94 Henderson v Henderson (1843) 3 Hare’s Chancery Reports (Hare) 100, 67 ER 313.
95 Id. (1843) 3 Hare 100 at 115.
96 Johnson v Gore Wood & Co [2002] 2 AC 1 at 31, per Lord Bingham.
97 Where both property damage and personal injury arise concurrently from the same tortious act, 

there are two separate causes of action: Brunsden v Humphrey (1884) 14 Queen’s Bench Divi-
sion (QBD) 141.

98 Talbot v Berkshire County Council [1994] QB 290.
99 Wain v F. Sherwood and Sons Transport Ltd (1998) The Times, 16 July.
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27. CASE STUDY (prior decision) P’s car is damaged in a traffic accident negligently 
caused by D. P successfully sues D for the cost of a respray. After judgment, it 
turns out that it was not only the car’s paintwork that was damaged in the acci-
dent, but also the engine. Is P barred from bringing a second claim for compensa-
tion in respect of the damage to the engine? Is the damaged engine regarded as 
part of the loss already addressed by the court or as an independent harm?

The single action rule mentioned above precludes a second claim in respect of 
the engine, whether P knew of the damage to it or not at the time of the claim 
in respect of the respray.

28. CASE STUDY (prior decision and contributory negligence) On the same facts 
as above, whilst addressing P’s compensation claim for the cost of the respray, 
the court holds that P was contributorily negligent and reduces the damages 
by half. Would the court hearing the subsequent claim for the damage to the 
engine be bound by the earlier court’s finding of contributory negligence? Is 
the damaged engine regarded as an independent loss that has not yet been 
addressed by the court, with the consequence that the earlier decision is not 
binding on the later court?

The issue does not arise in English law (supra no. 62 ff.).

29. CASE STUDY (legal effect of settlement) Again assuming the same facts, except 
that P’s initial claim is settled out of court rather than being resolved judicially, 
is P barred from pursuing the second claim by the fact of the earlier settlement? 
If not, is an agreed reduction in the compensation for reasons of contributory 
negligence binding in the second claim? Is it significant whether the harm sus-
tained is regarded as a single indivisible loss or a plurality of losses?

The settlement will preclude further litigation by P unless its effect is expressly 
limited to the damaged paintwork. If there is a limited settlement of that nature, 
whether the agreed reduction in compensation for the respray is binding in the 
second claim depends on the precise wording of the settlement. 

Class and Representative Actions, Test Cases, Mass TortsD. 

30. In your national legal system, what kinds of procedural mechanisms allow 
compensation claims by several different claimants to be combined before a 
single court? If different claims are combined, are they considered to relate to 
a single indivisible loss or to a plurality of losses?

English judicial procedure recognises that, where related cases raise common 
issues, it would be a waste of time and money to try the issues again and again 
in separate trials. In fact, the needless re-examination of common questions 
may be considered “a scandal to the administration of justice”.100 One concern 

100 Amos v Chadwick (1878) 9 Law Reports, Chancery Division (Ch.D) 459, 462 per Jessel MR.
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here is judicial economy: “Trying 1500 cases together is much cheaper than 
trying 1500 cases separately.”101 Another concern is the risk of inconsistent 
verdicts, undermining public confidence in the legal system.

English law does not allow class actions, but claims by different claimants can 
be combined before a single court by a variety of alternative procedural mech-
anisms, though the losses sought by different claimants remain distinct.102

Representative actions (CPR rule 19.6) 

In cases where “numerous persons have the same interest in any proceedings,” 
the Civil Procedure Rules (CPR) allow one of them to conduct the proceed-
ings as the representative of the others. The representative action differs from 
the paradigmatic class action in that the result of a representative action binds 
all members of the represented group whether they like it or not. In a class 
action, claimants are generally allowed to exercise their choice to prosecute 
their cases independently by opting out of, or declining to opt in to, the ac-
tion. In England, the representative action has as yet played a very limited role 
in multiparty tort cases, primarily because of doubts as to whether plaintiffs 
claiming damages on their own behalf can be said to have the requisite “same 
interest” in the proceedings. In an oft-cited dictum, Fletcher Moulton LJ stat-
ed: “no representative action can lie where the sole relief sought is damages, 
because they have to be proved separately in the case of each plaintiff…”103 In 
a subsequent case, Prudential Assurance Co Ltd v Newman Industries Ltd,104 
Vinelott J showed a willingness to take a wider view of the availability of the 
representative action, holding that it was possible to use the representative 
action procedure to enable shareholders in a company to obtain a declaration 
that they and the other shareholders (not themselves parties to the action) were 
entitled to damages from the directors of the company in relation to an alleged 
conspiracy by the directors. This use of the representative action procedure has 
been regarded as creating a declaratory class action, but has not been proved 
to be a significant remedy in the mass torts context in England and Wales. In 
any case, I would say that it does not involve treating the combined loss of the 
representative class as single and indivisible but – on the contrary – presup-
poses further proceedings in which the distinct losses of each class member 
can be ascertained.

The Test Case 

This is the procedure that evolved for handling multiparty tort claims prior to 
the creation of the specialist group litigation order procedure (infra no. 72). 

101 Davies v Eli Lilly & Co Ltd [1987] 3 All ER 94, 100 per Sir John Donaldson.
102 The following account draws upon K. Oliphant, Innovations in Procedure and Practice in 

Multi-party Medical Cases, in: A. Grubb (ed.), Choices and Decisions in Health Care (1993).
103 Markt & Co Ltd v Knight Steamship Co Ltd [1910] 2 QB 1021, 1040; see also Chrzanowska v. 

Glaxo Laboratories Ltd [1990] 1 Medical Law Reports (Med LR) 385, 386.
104 [1979] 3 All ER 507; see also The Irish Rowan [1989] 3 All ER 853.
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The standard procedure involves two stages. At the first, all claims are brought 
together before the same judge, usually by informal means rather than by re-
lying on rules of civil procedure relating to joinder or consolidation. At the 
second stage, certain of the claims are selected to go forward as lead actions 
while the other claims are stayed pending the outcome of the test cases. The 
selection of test cases is designed to make sure, so far as practicable, that all 
generic issues are the subject of judicial decision for the benefit of the other 
claimants. High profile test cases in English law have included the litigation 
over the pharmaceutical drug, Opren,105 and that arising out of the Hillsbor-
ough football stadium tragedy.106

Tests cases do not, in strict law, create binding precedents on questions of fact for 
the others in the test case scheme. This is potentially a major drawback of the test 
case procedure, as it seems to allow common questions addressed in the test cases 
to be relitigated by those (whether claimant or defendant) whose actions have 
been stayed and who are not satisfied by the outcome of the test case. However, it 
is possible for those involved in the litigation to make an undertaking to be bound 
by the result of the test cases, and, even in the absence of such an undertaking, 
the court has the power to strike out claims or defences as an abuse of process 
precisely so as to prevent relitigation of points determined in a test case.107 

Group Litigation Orders108

The Civil Procedure Rules 1998, implementing recommendations in Lord 
Woolf’s report, Access to Justice of 1996, were revised in 2000 to make provi-
sion for Group Litigation Orders (GLOs). A GLO may be made where there 
are or are likely to be a number of claims giving rise to common or related 
issues of fact or law (“the GLO issues”). It provides for case management of 
the claims, and must contain directions about the establishment of a register 
(“the group register”) on which the managed claims will be entered, specify 
the GLO issues which will identify the claims to be managed as a group, and 
specify the court which will manage the claims. It may also provide for the 
transfer of claims raising one or more GLO issues to the management court, or 
order their stay until further order, and for selected claims on the group register 
to proceed as test claims. The CPR provides that, “where a judgment or order is 
given or made in a claim on the group register in relation to one or more GLO 
issues… that judgment or order is binding on the parties to all other claims that 
are on the group register at the time the judgment is given or the order is made 
unless the court orders otherwise.”109

105 Davies v Eli Lilly & Co Ltd [1987] 3 All ER 94.
106 Hicks v Chief Constable of South Yorkshire Police [1992] 2 All ER 65; Alcock v Chief Con-

stable of South Yorkshire Police [1992] 1 AC 310; White v Chief Constable of South Yorkshire 
Police [1999] 2 AC 455.

107 Ashmore v British Coal Corp. [1990] 2 All ER 981, 987 f.; Godfrey v DHSS (Queen’s Bench 
Division, 25 July 1988, unreported).

108 CPR, rule 19.10 ff. See further CPR Practice Direction 19b Group Litigation.
109 CPR, rule 19.12(1).
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31. What are the prerequisites of a class action (or its nearest equivalent) in 
your national legal system? Please give examples of the use of class actions 
in tort cases in your country. What are the differences between claiming com-
pensation by means of a class action and compensation claims filed by each 
victim separately? If a victim is not satisfied by the judgment delivered by the 
court in a class action, can he bring an independent action on his own if a) he 
had previously been party to the class action, and b) he had never been party 
to the class action? What is the legal effect of a judgment in a class action? If 
a group of claimants sues for compensation by class action, does it lead to the 
aggregation of each claimant’s injuries so that they are regarded as a single 
indivisible loss?

English law does not allow class actions as such (see supra no. 68 ff.).

32. Under what conditions may an action (“a representative action”) be brought 
by a consumer protection association on behalf of a group of persons affected 
by the same tortious conduct? Please give examples of the use of representative 
actions in tort cases in your country. What are the legal effects of a judgment 
delivered in such proceedings on compensation claims brought by each victim 
independently? If an individual victim is not satisfied by the court’s decision in 
the consumer action, can he pursue his own claim independently? Is the harm 
sustained by each victim regarded as an independent loss though it has been ad-
dressed by the court within the framework of the representative action?

The English representative action does not perform the above function. Con-
sumer claims for damages in respect of infringements of competition law may 
be pursued in the Competition Appeal Tribunal by specified bodies,110 but such 
actions are not a feature of mainstream tort law

33. Do the procedural laws of your country provide any other mechanisms (e.g. 
test cases) for combining a number of different compensation claims before the 
same court? What preconditions must be met? In particular, is a specific link 
(legal connection) required between each of the losses alleged? What legal 
consequences flow from the combination of different compensation claims by 
such mechanisms?

As noted above, test cases can be pursued either within or without the frame-
work of a group litigation order (GLO). The only (practical) precondition is 
the existence of sufficient common issues of law or fact to make the strategy 
worthwhile.

34. CASE STUDY (railway accident) A train operated by D Company derails on 
a high speed line, injuring 100 of those on board. The victims have different 
legal relationships to D Company. Some were paying passengers, some were 
travelling gratuitously, and others had no permission to be on board. Is it 

110 Competition Act 1998, sec. 47A and 47B.
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possible to combine the compensation claims of the victims through a) a class 
action, b) a representative action, or c) any other procedural mechanism? If 
several claims are combined and addressed in the same proceedings, is the 
harm sustained by each victim regarded as part of a single indivisible loss or 
as an independent loss amongst a plurality of losses?

In English law, the claims would likely be combined through the GLO proce-
dure (see supra no. 72). English law does not allow class actions as such, and 
its concept of representative action requires that all members of the claimant 
group have the “same interest” in the proceedings, which seems not to be the 
case here (not just because each victim will have suffered different loss, but 
also because their relationship with the defendant is clearly different depend-
ing on whether or not they have permission to be on board, and, if they have, 
whether they are paying or non-paying passengers).
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AGGREGATION AND DIVISIBILITY OF DAMAGE IN 
ENGLAND AND WALES: INSURANCE

Richard Lewis

IntroductionI. 

This report has both a more limited and a wider focus than many of the others 
in this collection. It is narrower because it examines only the insurance aspects 
of the various causation and other issues highlighted by the research project. 
That is, it only deals with the matters raised in part IV of the Questionnaire. 
However, it is wider in that it forms part of a much larger study of the rela-
tionship between insurance and the tort system.1 In that study insurance is de-
scribed as providing the “lifeblood” of the law of tort. Although the influence 
of insurance upon the common law rules is only partial, insurers are of vital 
importance to the system of compensation for personal injury as a whole. They 
administer the system and exercise considerable control over it. Without them 
the importance of tort law would be very much diminished.

Although this report is limited to the law of England and Wales, it also makes 
occasional reference to the position in the USA because judges in the UK have 
drawn comparisons with that jurisdiction, and there has been much more liti-
gation in that country on the issues highlighted here. One difference between 
the two countries, however, is that the position in the UK is more complicated 
because insurers have not adopted standard wording as they have in the USA, 
for example, in relation to general liability policies. There are no standard form 
words universally used in insurance policies for United Kingdom risks.

As a preliminary matter it is important to note that it is not possible to answer 
with confidence or in detail several of the questions posed by the Question-

1 See the present author’s previous contributions: R. Lewis in: G. Wagner, Tort Law and Liability 
Insurance (2005) at 47 ff.; Insurance and the Tort System (2005) 25 (1) Legal Studies 85 ff.; 
Insurers and Personal Injury Litigation: Acknowledging the “Elephant in the Living Room” 
(2005) J Personal Injury Law 1–11; How Important are Insurers in Compensating Claims for 
Personal Injury in the UK? (2006) 31 (2) Geneva Papers on Risk and Insurance 323 ff. A revised 
version of the latter article appeared in booklets published by Munich Re, How to Better React 
to Developments in Liability Insurance (2006) 76 ff.; Risk Liability and Insurance: Tort Law and 
Liability Insurance (2007) 29 ff.
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naire relating to the actual practice of insurers. This is because there has been 
little empirical examination of the common practice of insurers or how policies 
are construed on a day to day basis. Nor has there been much analysis of which 
form of policy wording predominates in the various forms of insurance. The 
literature instead concentrates upon judicial interpretation of specific clauses 
relevant to particular disputes, and this court-based approach to the analysis 
of insurance practice forms the foundation of the present report. It may not 
therefore always reflect current insurance practice.

A further complication is that it is very difficult to make statements that are 
applicable to all forms of insurance. As an example, the Questionnaire recogn-
ises the potential difference between compulsory liability insurances and those 
obtained voluntarily (see Question 43 infra no. 48). It is indeed the case that the 
rules relating to third-party liability where insurance may be compulsory dif-
fer from those applied to first party loss insurance. In addition, the wording in 
policies dealing with different varieties of first party cover may be particular to 
the individual insurances. A single insurer may use different words in different 
types of policy even though the clauses deal with similar, or even identical, is-
sues. It is therefore not possible to provide clear answers which are applicable 
to all forms of insurance at all times.

Specific Questions in Part IV of the QuestionnaireII. 

Caps and DeductiblesA. 

35. In your national legal system, are there statutory principles or have the 
courts developed general principles that address the issue of whether a dam-
age event is considered to be a single incident, in which case it is the insurer’s 
overall liability that is limited by any applicable cap, or a plurality of several 
independent losses, in which case the cap applies to each, leaving the insurer 
to pay up to the specified sum for each one? Alternatively, is this issue ad-
dressed by standard clauses used in contracts of insurance?

In the UK there are no statutory principles but there are general principles 
which have been developed by the courts. There are clauses in insurance con-
tracts which deal with the issues but there is no standard-form wording which 
universally is used.

Both this Question, and Question 37 below, focus upon whether the loss results 
from a single incident or a plurality, and this lies at the heart of the insurance 
section of the research project. Unfortunately the deceptively simple question 
cannot be met with a simple answer. It requires, first, close consideration of 
the specific words used in particular policies; and second, the application of 
what are very uncertain rules relating to causation. What therefore follows is 
an extensive analysis of the relevant principles relating to Questions 35 and 
37. These principles are then used to suggest probable answers for the specific 
problems set in Questions 36 and 38.

 4

 5

 6



England and Wales: Insurance 127

The difficulties that can arise in applying the relevant rules may be illustrated 
by reference to the typical words of a public liability policy:

“The insurer agrees to indemnify the Insured in respect of all sums 
which the Insured has become legally liable to pay as compensation for:
(a) accidental death of or accidental personal injury to any person
(b) accidental loss of or accidental damage to material property
occurring during the policy period.”

The problems caused by potential multiple causes of damage can be illustrated 
by the difficulties the courts have experienced in construing the meaning of 
both “accidental” and “occurring” as used in the above wording. To what ex-
tent can an “accident,” or an “event,” or “occurrence” be found even though 
there are a number of elements which may have combined to cause the loss? In 
effect, as the Questionnaire asks, is there a single incident or a plurality?

“Accident”

An early attempt by insurers to avoid the complications caused by multiple 
causation of damage involves the use of the word “accidental” injury to dis-
tinguish damage caused by wear and tear, or injury resulting from disease or 
the natural ageing process. The latter are thought to be ten times more likely 
to be the cause of disability in the population compared to accidents causing 
personal injury. For some types of policy, therefore, insurers have been keen 
to limit the scope of their liability and to exclude gradual developments which 
cause loss or disability. Because the causal factors in disease cases are much 
harder to identify, the allocation of liability is much more uncertain. By con-
trast it is usually much clearer to identify the cause of injury and responsibility 
for it where an “accident” is involved.

Accident therefore became one of the first battlegrounds over which disputes 
concerning multiple causal factors were fought. Insurers specified “accident” 
in the hope of distinguishing losses caused gradually where there is no clear 
“trigger” upon which liability under a policy can be based. Slow, hidden, pro-
gressive damage is harder to identify, mitigate, and control. However, insurers’ 
attempts to avoid such liabilities had only limited success.

An early setback for insurers was in the case of Hamlyn v Crown Accidental 
Insurance Co Ltd.2 The claimant was insured for “any bodily injury caused 
by violent, accidental, external and visible means.” No doubt the insurer had 
used this combination of words in an attempt to prevent any liability arising 
for internal hidden physiological changes. This was reinforced by a clause in 
the policy which excluded liability for injuries arising from “natural disease or 
weakness or exhaustion consequent upon disease.” In spite of this, the com-
pany was held liable when the insured dislocated the cartilage in his knee when 

2 [1893] 1 Queen’s Bench (QB) 750.
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bending over to pick up a marble. The fact he had suffered an internal injury 
did not prevent it being classified as an accident because the injury had been 
unexpected. The court treated the insured’s bending over and stooping for the 
marble as external means.

Further difficulty was caused for insurers by courts interpreting “accident” dif-
ferently depending upon whether claims were being made, for example, under 
the life insurance element of a travel policy,3 under a workers’ compensation 
policy,4 or in seeking compensation under the Warsaw5 or Montreal6 Conven-
tions. In some cases an accident has been held to have a very wide meaning 
indeed. It has even been held to encompass the situation where in fact a disease 
is suffered. This is because the accident is taken to occur at the point where the 
bacillus penetrates the skin to cause the infection – even though this infection 
may take some time to reveal itself.7 The artificial, but precise, point in time 
when the bacillus enters the body is sufficient to distinguish an “accident” 
from the gradual onset of illness which has no such trigger point.

To try to limit the court’s discretion to find liability in such a case, insurers 
have sought to define further the meaning of “accident” so as to exclude dis-
ease. Similarly, in property damage policies accidental loss has been defined 
with the intention of limiting liability for the gradual infliction of damage over 
a period of time. The specific time, place and cause of the accident must be 
established. Even then a regularly occurring event has been held to result in 
liability, as where regular releases of chlorine gas were each found to be ac-
cidental after measures had been taken to prevent their re-occurrence.8

However, it is not always the case that insurers have sought to revise policy 
wording in order to limit their exposure. They have also allowed cover to ex-
pand to meet the needs of the marketplace. For example, by the 1960s the 
use of “accident” in the standard liability policy in the USA was thought too 
restrictive for the market because it did not admit claims which were based on 
events which were not “sudden.” This denied coverage, for example, where 
toxic chemicals leaked from a storage site over a long period of time. In or-
der to meet demands for insurance in such circumstances the wording of the 
standard policy was changed from “accident” to “occurrence” with the inten-
tion that human error which led to continuous or repeated exposures and sub-
sequent damage would be covered. The needs of those requiring insurance 

3 De Souza v Home & Overseas Insurance Co Ltd [1995] Lloyd’s Reinsurance Law Reports 
(LRLR) 453. 

4 Fenton v Thorley [1903] Appeal Cases (AC) 443.
5 Deep Vein Thrombosis and Air Travel Group Litigation [2004] QB 234.
6 Barclay v British Airways [2008] 1 Lloyd’s Law Reports (Lloyd’s Rep) 661.
7 Brintons v Turvey [1905] AC 230. For a detailed examination see R. Lewis, Compensation For 

Industrial Injury (1987) 37 ff., and id., What is an Accident? (1987) Northern Ireland Legal 
Quarterly 76.

8 Australian Paper Manufacturers v American International Underwriters [1994] 1 Victorian Re-
ports (VR) 685.
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against causing gradual environmental damage could then be met. This was 
followed by a third phase from about 1973 when insurers became more cir-
cumspect, particularly when underwriting pollution coverage.9 In the UK, al-
though the wording of policies is less standardised than in the USA, similar 
trends can be identified operating from somewhat later dates.

Occurrence of an Event

The use of “occurrence” instead of “accident” has given rise to its own prob-
lems of interpretation, especially in the last fifteen years or so. Although insur-
ers have been prepared to accept liability for human error which causes dam-
age over a period of time, they have continued to be anxious to avoid liability 
for damage caused by ordinary wear and tear or by the progression of natural 
causes.10 As in the case of “accident,” an event has been described as “some-
thing which happens at a particular time, at a particular place, in a particular 
way” even if it is not sudden.11 Continued unidentified incidents may then not 
give rise to an “event” or an “occurrence” which triggers liability under the 
policy. But again the interpretation of these words varies, and it can be hard to 
draw the dividing lines.

The practical importance of the distinctions relating to “occurrence” can be 
illustrated as follows:

An “occurrence” may be needed to trigger any liability under the policy • 
at all.
A policy commonly will limit liability to a maximum sum per occurrence. • 
If then there is only one occurrence but there are multiple losses, the insur-
er’s exposure is limited. By contrast, if there is more than one occurrence, 
the insurer’s liability is multiplied.
A policy will often be subject to a deductible so as not to cover the initial • 
amount of the claim. Again this limit will apply per occurrence, and the 
insurer’s liability may then be reduced if there are multiple occurrences 
each with its own deductible (see Question 37 infra no. 30). The legality 
of a deductible is affected by whether the insurance protects only liability 
to a third party and is in an area where it has been made compulsory by 
legislation. The legislation then requires the policyholder to have either 
unlimited cover or cover up to a set sum. Within this legislative framework 
no possibility of a deductible exists at present. 
Apart from the maximum sum per occurrence, a policy might also be sub-• 
ject to an aggregate limit for all claims so that the insurer is protected no 
matter how many occurrences are involved (see infra no. 33). Similarly 
claims series clauses in effect may treat independent damage events as if 
they were a single event (see infra no. 43).

9 M. Clarke, Liability Insurance on Pollution Damage [1994] J Business Law 545.
10 Lloyd LJ in Schiffshypothekenbank Zu Luebeck AG v Compton (The Alexion Hope) [1988] 1 

Lloyd’s Rep 311.
11 AXA Reinsurance(UK) v Field [1996] 2 Lloyd’s Rep 233.
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If more than one occurrence is found, it may therefore benefit either insurer or 
insured, depending upon the particular facts. It could be in the interest of either 
party to argue in favour of multiple occurrences. For example:

If an insured has a policy limit of a maximum sum of £ 1 million per oc-• 
currence with a deductible of £ 100,000 and there is no aggregate limit, the 
insured gains up to £ 900,000 for each additional occurrence.
If the insured’s policy also has an aggregate limit of £ 10 million, the in-• 
sured will benefit from each additional £ 1 million occurrence up to and 
including ten occurrences.
However, for every occurrence up to the aggregate limit the insured’s re-• 
covery will also be reduced by the amount of the deductible of £ 100,000, 
and there can be no recovery beyond the aggregate limit of £ 10 million.

It is not only primary insurance companies and insureds that may be involved 
in these disputes, but also reinsurers. Indeed perhaps the most fertile ground 
for litigation has involved these forms of secondary insurance and the treaties 
offered by reinsurance companies. A case which illustrates the practical con-
sequences in relation to reinsurance is Caudle v Sharp.12 The Court of Appeal 
was faced with the question of whether losses could be aggregated under a 
reinsurance treaty because of one single “event,” or whether there were sev-
eral events, in which case reinsurance would be curtailed because it applied 
only to liability for losses exceeding prescribed limits in respect of one event. 
The reinsured argued that a managing agent, who had placed individuals on a 
loss-making syndicate at Lloyd’s, had a “blind spot” in failing adequately to 
research and investigate asbestos risks. This failure, it was argued, constituted 
the “event” that had led to losses arising from asbestos-related claims set up 
under 32 reinsurance contracts. In contrast, the reinsurer argued that entry to 
each of the 32 contracts was the “event” and that it could not therefore be liable 
for the aggregate losses.

The Court found in favour of the reinsurer, concluding that the agent’s “blind 
spot” was not an “event” unless he acted upon it, so that there were 32 events 
rather than one. To be a single event the losses had to be bound together by a 
common factor other than there having been a series of similar occurrences or 
losses. An event was held to have three components:

there must be a common factor that can properly be described as an event • 
(it must be limited in time and space); and
it must satisfy a test of causation (the event must be capable of producing • 
legally relevant consequences); and
it must not be too remote in the circumstances (so that realistically it must • 
be the kind of event that the parties to the contract contemplated).

12 [1995] LRLR. 433.
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The Unities of Time, Place and Cause

As the above case of Caudle v Sharp indicates, whether a court finds an occur-
rence or event, as opposed to a series of incidents, depends upon the unities 
of time, place and cause. These factors were clearly laid out by the arbitra-
tor in a decision of much persuasive authority, known as the Dawson’s Field 
arbitration:13

“An ‘occurrence’ … is not the same as a loss, for one occurrence may em-
brace a plurality of losses. Nevertheless, the losses’ circumstances must 
be scrutinised to see whether they involve a degree of unity to justify their 
being described as, or as arising out of, one occurrence….. In assessing 
the degree of unity regard may be had to such factors as cause, locality 
and time and the intentions of human agents.”

The arbitration arose out of the hijacking by Palestinian terrorists of four air-
craft from different locations on a single day in 1970. Three of the four planes 
were flown to an airstrip in Jordan while the fourth was flown to Cairo. All 
four aircraft were later blown up by the terrorists. The issue was whether the 
destruction of the three aircraft in Jordan was the result of one occurrence or 
three. This was the key to an excess of loss reinsurance contract that covered 
“each and every loss … and/or occurrence and/or series of occurrences aris-
ing out of one event.” The arbitrator decided that the destruction of the three 
aeroplanes constituted one event. This was because the aircraft were destroyed 
“in close proximity more or less simultaneously, within the time span of a few 
minutes, and as a result of a single decision to do so.” However, if the aircraft 
had been destroyed when hijacked, the arbitrator indicated that he would have 
found separate occurrences because, even though there was a common purpose 
behind the hijacking, the aircraft had been taken by different people from very 
different places. The arbitrator rejected the argument that there was a single 
event simply because there had been an overall plan. The terrorist plan by 
itself could not constitute an event, but the common purpose when allied to 
the unities of time and place were the reasons for finding only one event and 
not three.

The Dawson’s Field arbitration was the key authority relied upon in the later 
case of Kuwait Airways Corporation v Kuwait Insurance Co.14 The claim in 
this case was for the loss of fifteen aircraft which had been seized at Kuwait 
airport after that country had been invaded by Iraq in 1990. They were flown 
to Iraq and incorporated into the fleet of that country. The loss of all the planes 
owned by Kuwait Airways occurred at the same time and place, and each was 
lost as a result of the invasion by the forces of Saddam Hussein. The decision 
is thus similar to that reached in Dawson’s Field.

13 Rix J in Kuwait Airways Corporation v Kuwait Insurance Company [1996] 1 Lloyd’s Rep 664 
citing Michel Kerr QC in the unreported arbitration case, Dawson’s Field 29 March 1972.

14 [1996] 1 Lloyd’s Rep 664.
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However, these two cases contrast with the findings made in relation to another 
case concerning an aircraft seized during the occupation of Kuwait. In Scott 
v Copenhagen Reinsurance Co15 a plane belonging to British Airways was 
seized at the same time as the others in Kuwait. However, unlike the others, it 
was not flown to Iraq but instead remained at the airport. It was not destroyed 
until some months later when it was bombed during the attempt to liberate the 
country. This loss was held not to arise out of the same event that had led to the 
claim for the other aircraft. Although there was unity of place, there was a time 
difference involved and the effective legal cause of loss was not the seizure of 
the airport, but the liberation of it. The concept of aggregation of loss required 
a significant causal link between the events in question and a single unifying 
event. In this case there was not a sufficient causal link between the plurality 
of aircraft losses for them to constitute a single aggregated claim. As a result 
the primary loss insurers were unable to add the British Airways plane to their 
claim against a reinsurer under the terms of their excess of loss policy covering 
one event.

In another example, the lack of unity in both time and place proved crucial 
in denying that there was one occurrence where, following riots in Indonesia 
preceding the resignation of President Suharto, damage was caused to 21 of 
the 67 shops owned by the same company. The damage was found to result 
from several occurrences because it took place over two days and in different 
locations spread over some thirty miles.16 A single occurrence could not be 
found just because there was a common underlying cause or because there was 
a common intent or purpose involved.

These cases illustrate that fine lines must be drawn. How long must be the 
separation in time for the damage to be regarded as the result of more than 
one occurrence? What distance is required between the sites where damage 
occurs in order for a separate occurrence to be found? What exactly constitutes 
a common purpose? How are “effective” legal causes of loss to be identified 
and distinguished from other factors which are held not to be legally relevant? 
No clear answers can be given to these questions because each case must be 
decided on its particular facts. As the first instance judge stated in Scott:17

“I have been referred to a number of authorities. In a real sense I think the 
question is one of impression which does not bear too much analysis.”

Even though there is no bright line rule which can be easily applied, the above 
principles can be used to help to resolve the hypothetical problems posed in 
the Questionnaire.

15 [2003] Lloyd’s Law Reports Insurance and Reinsurance (Lloyd’s Rep IR) 696.
16 DP Mann v Lexington Insurance Co [2001] Lloyd’s Rep 1.
17 [2003] 2 Commercial Law Cases (CLC) 431at 457.
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36. CASE STUDY (building insurance and insurance cap) P is the owner of facto-
ry premises consisting of several buildings which he has insured against harm 
resulting from severe weather conditions. The insurer’s liability is capped at 
€ 500,000 per damage event. During a thunderstorm that lasts several hours, 
two of the buildings are struck by lightning and both are completely burnt 
down. Each of the buildings was worth € 300,000. What is the insurer’s obliga-
tion to pay for the damage under the policy?

Where premises are insured for a maximum sum, what is to happen after a 
storm lasting several hours causes damage in excess of the overall limit when 
two separate lightning strikes hit two of the buildings? Applying the above 
tests, it is likely that the insurer would be able to limit its liability by reference 
to the £ 500,000 maximum sum insured, although this would depend upon the 
specific words used in policy. The reason for this is that the damage occurs 
over a short period of time, at the same general locality (albeit to separate 
buildings), and it is caused by the same type of natural event. The unities of 
time, place and cause thus appear to be satisfied. This leads to the conclusion 
that there is only one event which has caused the loss, and that the limit to the 
insurer’s liability is effective.

There is some analogy here with the litigation that took place following the ter-
rorist strike and the subsequent collapse of the twin towers of the World Trade 
Center in New York in 2001.18 There is some UK authority for seeing the de-
struction caused by the two aircraft striking two separate buildings within eigh-
teen minutes of one another as being caused by one event, albeit separate from 
the similar attack on the same day on the Pentagon in Washington.19 However, 
there is also some USA authority which runs counter to such an analysis: in a 
much older case two adjacent walls collapsed 50 minutes apart, and were held to 
have done so as a result of two “accidents” even though both of these had been 
caused by the same storm.20 A division in analysis is also to be found in the USA 
decisions concerning the events of 9/11. In relation to insurance policies that 
contained a definition of “occurrence” one court found that the collapse of the 
two buildings constituted a single occurrence.21 By contrast, after a trial involv-
ing those policies that did not define what amounted to an “occurrence,” a jury 
held that the collapse of the two buildings constituted two occurrences.

However, an important qualification must be added to the above analysis: the 
solution to such problems depends upon the precise wording of the insurance 

18 M.S. Moore, The Destruction of the World Trade Center and the Law on Event-Identity, in: J. 
Hyman/H. Steward (eds.), Action and Agency (2004).

19 P & C Insurance Ltd v Silversea Cruises [2004] Lloyd’s Rep IR 696.
20 Arthur A Johnson Corp v Indemnity Co, 164 North Eastern Reporter, Second Series (NE2d) 704 

(1959).
21 SR International Business Insurance Co, Ltd v World Trade Center Properties LL, 222 Federal 

Supplement, Second Series (F.Supp.2d) 385 (S.D.N.Y. 2002), affirmed by World Trade Center 
Properties LLC v Hartford Fire Insurance Co 345 Federal Reporter Third Series (F.3d) 154 (2d 
Cir. 2003).
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contract. For example, the use of “originating cause” rather than “event” or 
“occurrence” has been held to be much less restrictive and to encompass a 
continuing state of affairs or the absence of something happening.22 See also 
infra no. 33.

37. In your national legal system, have the courts developed general principles 
that address the issue of whether a damage event is considered to be a single 
incident, in which case the insured has to bear any stipulated deductible only 
once, or a plurality of several independent losses, in which case the deductible 
applies to each, leaving the insured to bear the amount several times? Alter-
natively, is this issue addressed by standard clauses used in contracts of insur-
ance? If third-party insurance is required by law, would this have any effect on 
the legality of a deductible?

See answer to Question 35 supra no. 5 ff.

38. CASE STUDY (auditors’ liability) P, an independent auditor engaged by X 
Ltd to certify its accounts, is asked by X Ltd to meet with two potential inves-
tors in the company, A and B. At the meeting, P vouches for the company’s 
financial well-being. In consequence, A and B make large purchases of shares 
in X Ltd. It transpires that P negligently misrepresented the value of the com-
pany to the investors. A and B consequently suffer economic losses which they 
seek to recover as damages from P. In principle, their losses are covered by P’s 
professional indemnity insurance, but according to the terms of the policy the 
insured has to bear a deductible of € 5,000 per damage event. In the instant 
case, does P have to bear the deductible amount only once or with regards to 
both claims?

The insurer could argue on the basis of Caudle v Sharp that, although the neg-
ligent advice was the single cause of the losses, each investment was a separate 
occurrence and two deductibles should be applied to the claim. However, this 
is the less likely solution for it is the insured who appears to have the stronger 
case: the advice was given on one occasion and was thus limited in time and 
space; the advice was the clear cause of loss; and it was not too remote because 
all the parties anticipated that investment would result from the advice given. 
There is a unity of time, place and cause and it is therefore likely that only one 
deductible would be applied and only one occurrence found.

As in the answer to Question 36 (supra no. 27 ff.), it is necessary to add the 
qualification that the correct approach to such cases depends on the precise 
wording of the insurance contract. See further supra no. 29.

22 Axa Reinsurance (UK) v Field [1996] 1 Weekly Law Reports (WLR) 1026.
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Other Limits on the Amount of CoverB. 

Aggregate limit clauses1. 

39. In your country, do standard-term insurance policies use aggregate limit 
clauses whereby the liability of the insurer is capped by a maximum amount 
per specified period? If so, please give examples of how these clauses are 
worded and how they are interpreted, paying particular regard to the issue of 
whether a damage event is considered to be a single indivisible loss (therefore 
falling into only one period) or a plurality of losses (potentially falling into 
several different periods).

Aggregate limit clauses are used in respect of United Kingdom risks, but, as 
previously mentioned, there are no standard-form words in universal use, so 
everything turns on the wording of the individual policy. In this context, it 
should be noted that one leading work, in particular, emphasises the dangers of 
embarking upon too general a discussion of the issues:23

“… different aggregation clauses employ different language. It is im-
portant not to try and impose upon any particular aggregation clause a 
preconception that the particular claims should or should not be aggre-
gated – but instead to give effect to the language used. Any attempt to 
identify and then impose a single, coherent philosophy of aggregation 
would inevitably be insensitive to differences in policy wording and ac-
cordingly doomed to failure.”

Claims series clauses2. 

40. In your country, do standard-term insurance policies use claims series 
clauses whereby several independent damage events are treated as a single 
damage event (a single series) which is subject to a single liability cap? If 
so, please give examples of how these clauses are worded and how they are 
interpreted. Please state in particular what criteria are used for distinguishing 
between several independent damage events and a single damage series.

Claims series clauses may treat independent damage events as if they were a 
single event. As previously mentioned, however, there are no standard-form 
words universally used in insurance policies for United Kingdom risks, so ev-
erything turns on the wording of the individual policy. 

23 J.L. Powell/R. Stewart (eds.), Jackson and Powell on Professional Liability (6th ed. 2007) 
para. 8-096.
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Long tail damage3. 

41. In your country, do standard-term insurance policies use clauses whereby 
the liability of a former insurer is limited to a specified period of time after the 
end of the insurance contract? If so, please give examples of how these clauses 
are worded and how they are interpreted. What is considered to be the starting 
point for the relevant limitation period (e.g. the date on which the insurance 
contract ended, the date of the insured’s negligence or the date on which the 
damage was sustained)? In this context, where is the line drawn between sev-
eral independent damage events and a single damage event? 

As previously mentioned, there are no standard-form words universally used 
in insurance policies for United Kingdom risks. In brief, the answers to these 
questions are that such clauses are used, albeit with varying wording; that the 
“starting point” for liability under the policy depends upon the particular clause 
used and upon the court’s interpretation of it; and that the general principles 
which have been described above are again used to distinguish several events 
from single occurrences. However, it is with regard to the “starting point” for 
coverage that courts have encountered acute difficulty. This requires extensive 
discussion of the principles which the courts have developed.

When the event or occurrence that triggers the liability of the insurer has been 
identified, it must then be determined whether it falls within the period of 
cover. The causal date is all important. The answer is usually easy to provide 
in cases involving accidents because the exact point in time when the sudden 
event occurs is generally easy to identify; the time and place when cars col-
lide will be known. However, where an accident is not involved and the loss 
occurs gradually, especially if the damage remains undiscoverable for many 
years, it can be much more difficult to decide whether there is insurance cover-
age. There have therefore been particular problems with claims for cancer or 
asbestos-related disease,24 and issues have also been widely litigated in relation 
to product and environmental liability and, to a lesser extent, in relation to the 
liability of professionals.

Decisions again vary according to the precise words used in the particular insur-
ance contract, and much uncertainty results. For example, an injury “caused” 
during a period of insurance has been held to include the time from when the 
claimant was first exposed to the substance that later caused damage. How-
ever, policies written to cover diseases or injuries “occurring” or “sustained” or 
“contracted” may be more limited, and confined to the later time when injury 
to the claimant actually took place.

24 For discussion in relation to asbestos see C. Lahnstein, D. Maranger and N. Roenneberg’s paper 
in: Munich Re Group (ed.), 7th International Liability Forum (2003).
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The Three Triggers

Broadly, there are three possible triggers and four different rules which courts 
may use to fix the point at which insurance coverage may arise. Until recently it 
was very uncertain which of these rules would be adopted by a court in the UK. 
Although there is now Court of Appeal support for the second of them – being 
that favoured in the USA25 – the position remains uncertain. This is because 
further crucial litigation is presently taking place, and a High Court decision is 
imminent.26 In outline, in chronological order, the four possible rules are:

Exposure. a) 

The trigger here is when exposure occurs to the activity or circumstance which 
gives rise to the action. Because exposure is often a continuous process and 
may occur over a long period of time, there may be several insurers and a 
number of policies applicable to the loss. Recently in Bolton MBC v Municipal 
Mutual Insurance Ltd the Court of Appeal rejected the exposure theory.27 This 
was because the insurance policy indemnified against liability and, at the stage 
of exposure, there was no liability because the victim had yet to suffer a per-
sonal injury. In the absence of injury there could be no liability and therefore 
no insurance relevant. According to Longmore LJ:28

“It is inconsistent with principle because the contract between the parties 
is an agreement to indemnify against liability. It cannot be right that, at the 
stage of initial exposure or initial bodily reaction to such exposure, there 
could be a liability on the part of Bolton in respect of which they could 
require to be indemnified under any public liability insurance policy.”

Injury in fact. b) 

The trigger here may be later than when exposure took place because it begins 
when the damage actually occurs, even if the damage is not yet apparent and 
cannot be discovered. This means that it may be difficult to identify not only 
whether an injury has yet occurred, but also the exact point in time when it 
does so. These problems are especially acute in asbestos related disease cases. 
For example, even if pleural plaques are found in the lungs, the court has deter-
mined that an injury may not have been suffered.29 In the above case involving 

25 V. Fogelman, Environmental Liabilities and Insurance in England and the United States (2005) 
para. 30.25.5.3 and R. Merkin, Reinsurance Law para. C.2.2-25.

26 Six test cases collectively known as the “Employer Liability Policy Trigger Litigation” were 
heard before Burton J in June 2008 in a hearing scheduled to last nine weeks. The lead case 
is Municipal Mutual Insurance v Zurich Insurance Co. At the time of writing the result of the 
litigation is not known. 

27 [2006] 1 WLR 1492.
28 [2006] 1 WLR 1492 at para. 15.
29 Rothwell v Chemical & Insulating Co Ltd [2007] United Kingdom House of Lords (UKHL) 39, 

[2007] 3 WLR 876 noted by K. Oliphant in: H Koziol/B.C. Steininger (eds.), European Tort 
Law 2006 (2008) at 155.
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Bolton MBC the injury in fact rule received much support from the Court of 
Appeal when it decided that the insurer’s liability to indemnify was triggered 
when cell mutation began. This was about ten years before there were any 
symptoms of the disease mesothelioma; and potentially it was decades after 
the date of exposure to asbestos itself. Although likely to be more restrictive 
than the exposure rule, the injury in fact trigger similarly may spread liability 
among a number of insurers. This is especially the case where there is gradual 
pollution damage for it has been accepted that the injury may be progressive 
and continuous over a period of time and it may thus spread liability over sev-
eral policy periods.

Manifestation. c) 

Adopting this rule would mean that there is no occurrence until the later time 
of when the injury becomes apparent.30 This reduces insurer liability by con-
centrating cover only upon those relatively recent policies which are in force 
when the injuries reveal themselves. Claims can even be concentrated into 
one policy year. In addition, this makes it very difficult, for example, for those 
working with asbestos to obtain any insurance cover at all. This is because new 
insurers are reluctant to assume liability for the past exposures. In fact, once 
the disease has been diagnosed, existing insurers are likely to cancel or not re-
new their policies in order to limit their liability to the existing claims and thus 
avoid future manifestations of injury. This can be a disaster for later claimants 
because they may find that they are suing an organisation that is worthless. 
On the other hand, the manifestation rule can be more favourable to claimants 
in one respect: for the purpose of limitation of actions (by which a time is set 
within which claims must be brought), the manifestation rule allows claims to 
be made later than under either the exposure or the injury in fact rules.

Tripple trigger.d) 

This is the broadest trigger for coverage. It was first developed in the USA in 
relation to asbestos claims, and offers a choice of any of the three alternatives 
listed above.31 That is, it fixes liability on any insurer whose policy was in force 
(i) at the time of initial exposure, or (ii) during continued exposure, or (iii) at the 
time of manifestation. This rule is therefore likely to draw a number of insurers 
into the liability net. However, the approach was recently rejected on the specific 
facts of the Bolton case because the Court could see no need for such a broad 
approach: the policy reasons in favour of compensation which applied in the 
USA in relation to the much greater number of asbestos disease claimants were 
thought not to apply in the UK. Even after the Bolton case much uncertainty 
remains. Hobhouse LJ was keen to limit the effect of his judgment:32

30 Eagle-Pitcher Industries v Liberty Mutual Insurance Co 682 F.2d 12 (1982).
31 Keene Corporation v Insurance Co of North America 667 F.2d 1034 (DC Cir 1981), cert denied 

455 US 1007 (1982).
32 Bolton v MBC Mutual Insurance Ltd [2006] 1 WLR 1492 at 1505 para. 24.
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“I am far from saying that what has been called this multiple trigger or, 
sometimes, triple trigger theory (exposure, development of disease, and 
diagnosis) might not be held, on some future occasion, to be appropri-
ate for employers’ liability policies in general, depending on the precise 
words used. But, as far as public liability policies are concerned with the 
specific wording used in the present cases, I see no need for the English 
courts to adopt the multiple trigger theory. It has been adopted in the 
United States avowedly for policy reasons in relation to the vastly greater 
numbers of asbestos-disease sufferers in that country. I see no reason to 
adopt it in this particular case where the same policy considerations are 
not present.”

We must therefore await the results of the current litigation to discover whether 
there will be any more certainty with regard to which trigger is to be appli-
cable. However, the prospect arises of there being gaps in insurance coverage, 
with the result that claimants will then be uncompensated.

Apportionment between insurers

No matter what the trigger, if several insurers are involved there can be dif-
ficulties in apportioning liability among them. There are various possibilities. 
For example, the insurers could each be held jointly and severally liable up 
to their policy limits. Alternatively, they could be held responsible only for a 
share of the damage based on the different lengths of time they were on risk, or 
according to the different limits in the respective policies. In Barker v Corus33 
the House of Lords held that the insurers were not liable in full for the dam-
age caused but only to the extent of the probability that the employer they in-
sured had caused the asbestos-related injury. This could have led to substantial 
under-compensation of those who had worked for several employers and who, 
for a variety of reasons, could not sue or enforce a judgment against one or 
more of them. As a result, the decision led to considerable protest from claim-
ants, their trade unions and their lawyers. The Government immediately took 
action. For asbestos cases alone involving the disease mesothelioma, the Lords 
decision was effectively reversed by the Compensation Act 2006, sec. 3 which 
makes defendants liable jointly and severally for the whole of the damage. 
Asbestos claimants thus gain full compensation even if only one of the former 
employers has insurance coverage. However, apart from these asbestos cases, 
the proportionate damages approach adopted by the Law Lords in Barker re-
mains good law.

Claims-made policies

Because of the possible confusion caused by these various theories of when 
an “occurrence” triggers liability under a policy, the London insurance mar-
ket introduced a new form of words into policies in the 1980s. Rather than 

33 [2006] UKHL 20, [2006] 2 AC 572.
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referring to occurrences, these policies base liability on when claims are made 
against the insured. Although there can be difficulties in defining the meaning 
of “claim,” liability here is much more certain. Insurers are attracted to such 
policies because they are able to close their books at the end of the year and 
they have no need to fear a “long tail” liability. This wording has been increas-
ingly used in product liability insurance and, for example, applies to nearly all 
policies taken out by pharmaceutical companies. However, it has been attacked 
in other countries with some vigour, and in France there was an attempt to 
make “claims-made” policies illegal for certain types of insurance.34 However, 
the severe restrictions imposed by the Cour de cassation in 1990 were eased 
in 2003.35

42. CASE STUDY (long tail damage) P Company develops, manufactures and 
distributes motor equipment, including fuel pumps. As the result of a design 
fault in the pumps, the fuel supply of motor vehicles in which they are incorpo-
rated is often interrupted without warning. Assume that this leads to numerous 
accidents for which P Company is liable under your laws on product liability. 
Until a) the pump’s development, b) its manufacture, c) its distribution, and 
d) the consequent accidents, P Company’s product liability was insured by I. 
After the termination of the insurance contract with I, P Company takes out in-
surance with J. Which insurer, I or J, has to cover P Company’s liability for its 
faulty fuel pumps in each of scenarios a)-d)? Assume that the standard terms of 
both insurers’ contracts contain clauses on liability for long tail damage that 
are most common in your country.

The change in policy wording described above (supra no. 45) helps to answer 
this question. When a policy has been issued on claims-based liability that li-
ability is triggered only by the claims resulting from the accidents themselves 
in (d) and not by the earlier periods of risk-creating activity in (a) – (c).36 What 
constitutes a claim for this purpose, and when a claim has been made or re-
ceived, has also been the subject of litigation.37

However, having found more certainty in a particular phrase, insurers have 
then made matters more complicated by arranging for the phrase to be super-
seded by extensions and revisions to policies. We have already seen the com-
plications that resulted when the word “accident” was revised to “occurrence” 
to accommodate the demands of the market for cover for damage occurring 
gradually. Similarly, claims-made policies have also been extended to offer 
much wider cover. Insureds can protect themselves against claims arising after 
a policy terminates in two ways. They can obtain “prior acts” coverage under 

34 M.A. Clarke, The Law of Insurance Contracts (5th ed. 2006) para. 17-4B.
35 M. Schubert, Coverage Triggers in French Liability Insurance, (2003/July) Insurance Law 

Monthly. See further S. Galand-Carval, Aggregation and Divisibility of Damage in France: 
Tort Law and Insurance (contained in this volume) no. 92 ff. and 99.

36 Tioixide Europe Ltd v CGU International Insurance plc [2005] Lloyd’s Rep IR 114, affirmed 
[2006] Lloyd’s Rep IR 31.

37 Clarke (fn. 34) para. 17-4D.
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which the new insurer charges an additional premium to cover for events oc-
curring before the beginning of the new policy. Another option is to purchase 
an extended reporting period, or “tail” coverage from the old insurer. This cov-
ers future claims made for incidents occurring during the time of the claims-
made coverage. In effect, it converts claims-made into occurrence coverage. 
It then gives rise to problems, highlighted above, concerning what is to be the 
effective date of the occurrence which triggers liability under the policy.

Liability limits in compulsory third-party insurance4. 

43. Would the fact that, in certain fields, third-party insurance is required by 
law have any effect on the extent to which liability limits in terms of aggregate 
series clauses, claims series clauses and long tail damage clauses are legally 
allowed?

This depends upon the wording of the statute imposing compulsory insurance. 
In road traffic insurance, for example, the cover that is required is without 
limit. Therefore aggregate clauses which imposed an upper limit on liability 
would not meet the statutory requirements, and those who took out policies 
with such limits would be committing criminal offences. In contrast, however, 
insurance against employer’s liability is only required up to a stated maximum 
sum. In such a circumstance any limits which confined liability to that maxi-
mum figure would be acceptable. 

ConclusionIII. 

There is much uncertainty about both the law and practice in relation to insur-
ance aspects of the divisibility of damage. The lack of empirical research of 
insurers’ practices makes it difficult to assess how claims are assessed initially 
and how disputes are actually treated by insurers. Furthermore, the diversity 
of insurance policies makes it difficult to formulate general statements about 
the law: much depends upon the particular policy wording and the specific 
circumstances of the claim. There are no standard form policies for United 
Kingdom risks.

Perhaps because of this uncertainty there is a growing body of case law in this 
area. It is clear that more disputes are now reaching court. There is an increas-
ing sophistication in the analysis of causal factors relevant to loss. This may be 
driven in part by increasing scientific understanding of the complexity of the 
material world, and a psychological recognition that simplistic accounts will 
not suffice. This adds to the readiness of the parties to contest ultimate respon-
sibility for the loss, and it fuels refined judicial analysis of the facts giving rise 
to the dispute.

Insurers have continued to revise their policies in order to combat increasing 
exposure to liability as a result of recognition of these wider causal factors. 
Clauses have been added and liability defined in more and more detail in an at-

 48

 49

 50

 51



142 Richard Lewis

tempt to preclude certain possibilities. In particular, there has been concern to 
avoid liability for injuries which occur gradually over a period of time. How-
ever, in demanding that damage must result from specific events, such as an 
accident or occurrence, policies have proved to be unduly restrictive. Market 
forces have then led to a relaxation in the wording of some policies. In addi-
tion, social and other factors favouring insurance coverage have encouraged 
courts, especially in the USA, to interpret policies in favour of claimants. The 
overall picture is therefore a complex one.

It is apparent that most of the major issues confronting the UK courts have 
been litigated previously and more extensively in the USA. Although the USA 
cases favouring insurance coverage have not always been followed by courts 
in the UK, they have had an influence. It is true that the American market is 
significantly different from that in the UK. In particular, it makes more exten-
sive use of standard form policies, and there are very different factors affecting 
insurances – such as those covering environmental pollution and product li-
ability – which lie at the heart of the divisibility of damage debates. In particu-
lar, it is noteworthy that there have been no concerns over asbestos litigation 
in Germany, for example, because such diseases are not compensated within 
the tort system but as part of social insurance. Liability insurance issues do not 
then arise. However, for a variety of reasons American policy wording is in-
creasingly making its way to Europe, and the nature of disputes (if not always 
their outcome) is broadly similar. This does not make these disputes easier to 
solve, but by looking across the Atlantic we might be better prepared to see 
what is coming. 

Here it is suggested that European insurers have been slow to react to these 
changes of wording to deal with multiple causation issues, and as a result have 
become exposed to a wider time range within which liabilities may be estab-
lished. If this is the case, insurers should pay close attention to aggregation and 
divisibility issues. Policies can, and should, be amended to ensure that the ex-
tent of the risk matches that which was intended when the premiums were first 
set. Of course, this basic objective is pursued by every underwriter on a day to 
day basis. It is all too easy to state and is always much harder to implement in 
practice. Issues regarding aggregation and divisibility of damage will continue 
to grow in importance in insurance and tort law for some time to come. This is 
because of the central importance of insurance to this area of civil litigation. It 
is the driving force – the “lifeblood” – of the tort system. Without it, in many 
cases, damages would not be paid and cases would simply not be litigated. We 
would live in a very different legal world.38

38 See supra fn. 1.
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AGGREGATION AND DIVISIBILITY OF DAMAGE IN FRANCE: 
TORT LAW AND INSURANCE 

Suzanne Galand-Carval

GeneralI. 

1. Does your legal system have general rules, whether statutory or case-law, 
which regulate the categorisation of harm as a single indivisible loss or a 
plurality of losses? Have such rules been proposed in the secondary legal lit-
erature? Does the distinction have any significance in practice?

The French law of civil liability does not concern itself other than incidentally 
with the question of damage. Its emphasis is generally on what are known as 
the liability-generating acts (faits générateurs), and the various grounds on 
which a defendant may seek exoneration. There is no legislative text which 
deals with the question of divisibility of damage as such. The jurisprudence 
of the courts addresses it indirectly in a number of contexts (e.g. the distinc-
tion between different heads of loss in cases of personal injury, loss of chance, 
etc.) but the questions that arise are seen as independent of each other, with no 
conceptual link between them. I would say that the same observation could be 
made of the academic literature: numerous works have been dedicated to ques-
tions raised in every part of the Questionnaire but not one attempts a synthesis 
or seeks to portray them as manifestations of a single phenomenon under the 
heading, “aggregation or divisibility of damage”. In fact, for a French lawyer, 
these terms do not call to mind anything of any precision at all – at least at first 
glance. It seems to me, moreover, to be rather artificial to group together in a 
single questionnaire problems which, in my view, are very different from each 
other, and which relate especially to matters of causation (loss of chance, joint 
fault) and procedure (group actions). Similarly, I found it difficult to analyse 
the questions on insurance in terms of damage because it became very clear in 
answering them that the real focus was less on damage, a concept of the law of 
civil liability, than on the (adverse) occurrence (in French, sinistre), which is a 
distinct concept belonging to the law of insurance. 
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Liability for damageII. 

Recoverability of Divisible and Indivisible LossesA. 

2. In your national tort law, is liability for damage addressed separately for 
different parts of the overall loss where different protected interests are af-
fected (e.g. interference with the person or interference with property; pecu-
niary damage or non-pecuniary damage) even if the harm resulted from the 
same tortious conduct by the same tortfeasor? If the requirements for liability 
have to be addressed separately for each kind of loss, how might this affect the 
tortfeasor’s liability?

French law makes little use of the notion of protected interests. Although 
damage is sometimes defined as “injury to a legitimate interest of the victim” 
(l’atteinte à un intérêt légitime de la victime), there exists no definitive list of 
these diverse interests or of their hierarchy amongst themselves. On the other 
hand, there is of course a distinction between different kinds of damage by 
reason of their “seat”: the victim’s body (dommage corporel), his material pos-
sessions (dommage materiel), his economic interests (dommage économique), 
his reputation or well-being (dommage moral), etc.

As regards the determination of liability, it is convenient to distinguish the 
approach of the general law (the great foundational rules of liability found 
in art. 1382 ff. and 1147 ff. of the Code civil) from that of recent enactments 
which establish so-called “special” regimes of compensation.

In the general law, liability rules are formulated very broadly, on the model 
of the famous art. 1382: “Every human act which causes damage to another 
obliges the person by whose fault it occurred to compensate for it” (tout fait 
quelconque de l’homme, qui cause à autrui un dommage, oblige celui par la 
faute duquel il est arrivé, à le réparer). Judicial reasoning is therefore conduct-
ed in a global fashion: as soon as a liability-generating act (fait générateur), 
for example fault, proves to be in a causal relation with the damage, all such 
damage is held to be the responsibility of the author. One does not require, for 
example, a certain degree of fault for one aspect of the damage, and a different 
degree of fault for another. The same applies to objective (no-fault) liabilities; 
even though these often have the essential objective of ensuring the compensa-
tion of victims of bodily injuries, they are also applicable to situations of moral 
or economic damage. A good example is the liability for things (responsabilité 
du fait des choses) under art. 1384 al. 1 of the Code civil, which the Cour de 
cassation “created” for the benefit of the victims of work accidents (at the end 
of the 19th century) and road traffic accidents (at the start of the 20th century), 
but which was nevertheless very quickly applied to cases of property damage 
alone. Where the legal text speaks of “damage”, the judge adds: “of whatever 
kind.” 
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The special regimes, however, are a little more precise and contain, in some 
cases, provisions which designate a particular approach to particular types of 
damage. Two examples may be given. The first is the Act of 5 July 1985 on 
road traffic accidents, which provides that damage to goods (atteintes aux bi-
ens) should be compensated having regard to the fault, if any, of the victim, 
while personal injuries (atteintes à la personne) are treated in a fashion much 
more favourable to victims, who are divided into three categories (drivers, 
non-drivers aged 16 to 70, and non-drivers under 16 years of age or over 70) 
to which are applied, respectively, a standard of simple fault (faute simple), a 
standard of inexcusable fault exclusively responsible for the accident (faute 
inexcusable cause exclusive de l’accident) and voluntary self-injury (recher-
che volontaire du dommage).1 The second example is that of art. 1386-1 ff. of 
the Code civil, which effect the implementation of the EC Directive of 25 July 
1985 on defective products. Following the European scheme, art. 1386-2 sub-
jects the compensation of loss resulting from property damage to a threshold of 
€ 500, which does not apply to personal injuries. And art. 1386-15 provides:

“Provisions which seek to exclude or to limit liability for defective prod-
ucts are prohibited and considered not to have been made. However, in 
the case of damage caused to goods which are not employed by the victim 
principally for his own private use or consumption, the specified provi-
sions are effective as between professionals.”

3. CASE STUDY (different kinds of loss; contributory negligence) P is injured, 
and his glasses are broken, in a traffic accident negligently caused by D. P 
claims compensation for a) pain and suffering b) medical expenses and c) 
his broken glasses. Is P’s harm regarded as a single indivisible loss or as a 
plurality of independent losses? Assuming P had not fastened his seat belt, 
how is his contributory negligence taken into account with regard to each of 
the three categories of his damage?If there are differences in the effect of the 
contributory negligence depending on the kind of loss suffered, how are these 
justified?

As indicated above supra no. 5, the Act of 5 July 1985 requires consideration 
of the nature of the damage when it comes to assessing the possible impact 
of contributory fault by the victim. Loss resulting from damage to goods is 
subject to art. 5 (“The fault of the victim has the effect of limiting or excluding 
compensation for such property damage as he has suffered…”), bodily injury 
is subject to rules which are more generous to the victim, at least if he is a non-
driver. The distinction is justified by the idea that the financial burden imposed 
on automobile insurers must be concentrated on those injuries that affect vic-
tims most seriously, that is to say, those that scar their bodies.

However, the Act recognises an exception to the principle enshrined in art. 5, 
adding that “equipment and appliances supplied under medical prescription 

1 Art. 3 and 4 of the Act.
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fall to be compensated according to the rules applicable to personal injuries.” 
The glasses in the case study therefore come under this exception.

4. In your national tort law, are there cases other than in respect of personal 
injury where the requirements for liability have to be addressed separately for 
each different kind of loss even though the harm resulted from a single tortious 
act or omission?

One thinks again of the law on defective products. Insofar as the Act imple-
menting the EC Directive of 25 July 1985 excludes from its field of application 
loss resulting from damage to the product itself (art. 1386-2 CC), compensa-
tion for it can only be sought on the basis of the general law, for example, the 
warranty in respect of latent defects (garantie des vices cachés) under art. 1641 
ff. of the Code civil.

Recoverability of Consequential LossB. 

5. Please state how consequential loss is defined in your national tort law. Is 
consequential loss regarded as an independent harm that has to be addressed 
separately or as part of the overall damage, meaning that there is no need 
to re-consider the requirements for liability found to have been satisfied in 
respect of the “primary loss”? Where is the line drawn between several inde-
pendent losses and a consequential loss?

It is difficult to answer this question inasmuch as we do not use any concept 
analogous to that of “consequential loss”.

6. CASE STUDY (consequential loss; contributory negligence) P’s right hand is 
injured in a traffic accident negligently caused by D. Consequently, P is unable 
to pursue his career as a piano teacher for six weeks. P thus sustains loss of 
earnings. Assuming that P himself acted negligently and that his negligence 
contributed to his pain and suffering, but it did not have any effect on his 
ability to work and therefore on his loss of earnings, to what extent is D liable 
for a) P’s pain and suffering and b) his loss of earnings? In the instant case, 
is loss of earnings regarded as an independent loss that has to be addressed 
separately?

Preliminary remarks: (i) I would modify the stated facts so that they deal with 
an accident other than on the roads, in such a way as to work with the general 
rule according to which the victim’s fault may be relied upon against him (be-
cause this is not always true of road traffic accidents, cf. the special regime 
created by the loi Badinter, supra no. 5); (ii) I presume – because the stated 
facts do not seem clear to me on the point – that P’s fault is subsequent to the 
accident and consisted in, for example, his use of his wounded hand when it 
should have been left immobilised. 
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In this case, the accident has caused two clearly identifiable injuries which will 
be subject to separate evaluation: the loss of earnings and the pain and suffer-
ing. The victim’s fault can be taken into consideration only insofar as it stood 
in a causal relationship with the damage and, more precisely, each of its com-
ponents. If such fault contributed to the pain and suffering, by aggravating it, 
responsibility for this head of loss will be shared. However, if the fault had no 
effect on the loss of earnings, the incapacity to work having arisen at the time 
of the accident, there will be full compensation under this head of loss. 

The question here is purely one of the causal link between P’s fault and the 
different components of the damage as they are assessed on the day of the trial 
or of the out-of-court settlement by D’s insurance company.

7. CASE STUDY (consequential loss; statute of limitation) In January 2000 D 
breaks into the production hall of P Company, which manufactures computer 
equipment. He damages some high-tech components which have been pre-
pared for delivery to other manufacturers. Since the break-in and the damage 
caused by D are not noticed immediately by P Company staff, some of the 
damaged computer equipment is sent to different manufacturers (A, B, and 
C) without having been repaired adequately prior to dispatch. Consequently, 
P has to pay damages to his customer A. After successfully claiming recourse 
from D in January 2002, P is sued for damages by his customer B and in Janu-
ary 2003 by C. Are the payments to B and C regarded as consequential losses 
that are part of the overall damage caused by D, or as independent losses that 
have to be addressed separately? What are the commencement dates for the 
limitation periods applying to P’s recourse actions in respect of his payments 
to A, B, and C?

This seems to raise the same issue. Put simply, the damage becomes apparent 
in piecemeal fashion with the passage of time. There is no difficulty in holding 
D responsible for it.

Concerning the delay in bringing an action, one nowadays applies art. 2224 
CC (implementing Act No. 2008-561 of 17 June 2008 which reforms the law 
of limitation of actions), which provides that “actions relating to the person 
or to movable property shall lapse after five years from the day on which the 
possessor of a right knew or ought to have known of the facts permitting him 
to exercise it.” Damage being one of the conditions for a liability to come 
into being, time starts to run from the day on which the victim knew of it; in 
recourse actions, the jurisprudence of the courts generally considers that it is 
on the day on which P is sued by his customers that this moment must be fixed 
(e.g. January 2003 for C’s action against P).

8. In your national tort law, are there any other cases not previously mentioned 
where it may be decisive whether a harm is regarded as a consequential loss, 
and therefore only part of the “primary loss”, or as an independent harm 
caused by the same tortious act or omission?
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French law does not use any term equivalent to that of “consequential loss”. 
One addresses these questions in terms of causation: are the successive mani-
festations of damage in a sufficient causal relationship with the liability-gen-
erating act? On this point, the lapse of time between the fault and the last 
manifestation of damage matters little, as the case study in Question 7 above 
illustrates.

Liability Caps and Minimum ThresholdsC. 

9. Please state when, if at all, liability for damage is capped in your national 
tort law. In such cases, are there statutory provisions or case-law principles 
which deal with the issue of whether the consequent damage is a single indi-
visible loss – in which case the tortfeasor’s overall liability is capped by the 
maximum amount – or a plurality of several independent losses, for each of 
which the tortfeasor is liable up to the maximum amount?

French law is not very sympathetic to this type of limitation, which is never-
theless to be found in certain special liability regimes, generally arising out 
of international conventions, such as the Warsaw Convention in the field of 
transport by air.2 

10. Please state when, if at all, the victim has to bear a minimum threshold of 
loss himself in your national tort law. In such cases, are there statutory provi-
sions or case-law principles which deal with the issue whether the damage is a 
single indivisible loss – so that the victim has to bear the below-the-threshold 
loss only once – or a plurality of several independent losses, with the threshold 
therefore applied several times over?

There is no numerical threshold in the general law; the only one to be found in 
the law as a whole is the threshold of € 500 imposed by the Directive of 25 July 
1985 for damage to goods caused by a defective product.

However, the need for a non-numerical threshold appears distinctly in the re-
gime of liability for nuisances (troubles du voisinage). This liability, created 
by judicial decisions from the start of the 20th century onwards, is objective 
in nature; the victim does not have to prove fault on the part of the neighbour 
causing the damage. As a quid pro quo, the jurisprudence of the courts holds 
that only abnormal disturbances should be compensated, this term denoting 
those disturbances which “in intensity go beyond that which can be reason-
ably tolerated by the neighbours.” (One also says that an abnormal disturbance 
is one which is excessive, the “excess” being demonstrated by reference to a 
rule of average tolerance applied to the circumstances of the individual case.) 
Abnormality is a question of fact, which the Cour de cassation leaves to the 
sovereign discretion of the trial judge. 

2 But the Montreal Convention rests on the principle of full compensation. 
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It is important to underline that the mechanism employed is that of a threshold 
and not one of exemption. What this means is that, if the disturbance is abnor-
mal, the consequential damage is to be compensated in its entirety.

Lastly, one might note the existence of a requirement relating to the gravity of 
harm in the system of compensation for medical accidents established by Act 
No. 2002-303 of 4 March 2002 (the so-called loi Kouchner) whose provisions 
have been inserted in the code of public health (code de la santé publique, or 
CSP). This Act put in place a system of compensation out of public funds (there 
is therefore no question of liability), administered by the National Office for 
Compensation of Medical Accidents, iatrogenic conditions and hospital-ac-
quired infections (l’Office national d’indemnisation des accidents médicaux, 
des affections iatrogènes et des infections nosocomiales, or ONIAM). Accord-
ing to art. L. 1142-1 II of the CSP:3

“When the liability of a professional, an establishment, service or organ 
mentioned in I or a producer of products is not engaged, a medical ac-
cident, iatrogenic condition or hospital-acquired infection gives rise to 
the right to compensation in the name of national solidarity for harm suf-
fered by the patient, and, in the event of death, his beneficiaries, when 
such harm is directly attributable to acts of prevention, diagnosis or care 
and had for the patient consequences that were abnormal having regard 
to his state of health as well as to the latter’s foreseeable development 
and satisfies a test of gravity, fixed by decree, assessed in the light of the 
loss of functional capacity and its effects on private and professional life, 
measured having particular regard to the level of permanent incapacity 
or the length of the temporary working capacity.
To open the door to compensation for harm in the name of national soli-
darity, there must be a level of permanent incapacity greater than a speci-
fied percentage on a schedule established by decree; this percentage, at 
the most equal to 25%, is to be determined by the said decree.”

The criterion of gravity was specified by Decree No. 2003-314 of 4 April 2003, 
art. 1 of which provides:

“The percentage mentioned in the second paragraph of art. L. 1142-1 II of 
the code of public health is fixed at 24%.

A medical accident, iatrogenic condition or hospital-acquired infection 
also satisfies the test of gravity mentioned in art. L. 1142-1 II of the code 
of public health when the duration of temporary incapacity resulting from 
the medical accident, iatrogenic condition or hospital-acquired infection 
is at least equivalent to six consecutive months or six non-consecutive 
months in a period of twelve months.

By way of exception, the test of gravity may be satisfied:

3 Emphasis added.
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1. When the victim is definitively declared to be unable to pursue the 
occupation he pursued before the occurrence of the medical accident, iat-
rogenic condition or hospital-acquired infection;

2. Or when the medical accident, iatrogenic condition or hospital-acquired 
infection gives rise to particularly serious difficulties, including those of 
an economic nature, in his living circumstances.” 

This gravity threshold is the subject of criticism, certain writers considering 
that the level of 24% incapacity, in particular, is too high. It is nevertheless 
balanced by the existence of other criteria contained in the decree. It is also 
necessary to take into consideration the desire, clearly expressed by the public 
authorities, to reserve the benefit of public money for the victims the most 
seriously affected.

11. CASE STUDY (minimum threshold in product liability) A short circuit in the 
electric system causes a fire in P’s parked car which completely burns out. The 
fire also destroys P’s golfing equipment that was stored in the car boot, and 
his car telephone system. P claims compensation from the manufacturer on the 
basis of the latter’s liability for defective products. Is the whole damage – to 
the vehicle’s telephone system, the vehicle itself and the golfing equipment – to 
be treated as a single indivisible loss or as a plurality of independent losses? 
The EC Product Liability Directive prescribes a minimum threshold in respect 
of claims for property damage. Would separate thresholds apply to each loss 
– i.e. P’s car, the car telephone system, and the golfing equipment – or would 
a single threshold apply to the whole amount? Could one even argue that the 
damage to the golf bag and the damage to the golf clubs are to be regarded as 
independent losses?

The loss of the vehicle cannot be redressed on the basis of the Act implement-
ing the Directive (art. 1386-1 ff. CC) because this excludes damage resulting 
from injury to the defective product itself. The action can be based only on 
the general law – here, the warranty in respect of latent defects (art. 1641 ff. 
CC) which contains neither threshold nor exemption in respect of recoverable 
damage.

For the destruction of the telephone and the golfing equipment, there is no 
known case-law in point. However, I incline to the view that the Cour de 
cassation would think of the damage in global terms, as the sum of the two 
injuries, so as to preserve the rights of the victim.

12. Which criteria are decisive in establishing liability caps and minimum 
thresholds in your national tort law? Consider, in particular, the following: the 
kind of loss (e.g. personal injury or damage to property); the form of liability 
(e.g. fault-based liability or strict); the personal attributes of the victim or the 
tortfeasor (e.g. employee, minor, professional); other criteria (e.g. compensation 
by annuities or by lump-sum). If the law recognises such distinctions, could one 
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argue that the loss sustained by the victim in consequence of a single tortious act 
or omission has to be regarded as a plurality of separate losses, some of them 
subject to liability caps or minimum thresholds, and some of them not?

Thresholds and ceilings being exceptional in French law, it is not possible to 
identify a legislative “policy” relating to this question.

Concerning the protection of defendants (employees, non-culpable defendants, 
etc.), one looks either to relieve them of liability altogether (e.g. employees 
(préposés) benefit from an immunity against damages actions brought by vic-
tims so long as they acted within the scope of their duty) or to promote liability 
insurance (compulsory for many activities).

Plurality of LossesD. 

13. When property jointly owned by two or more parties is damaged, is the 
harm resulting from such damage considered to be a plurality of several inde-
pendent losses sustained by each person whose rights have been infringed?

See infra no. 28 f.

14. CASE STUDY (joint ownership) P1 and P2 are joint owners of a building that 
has been destroyed by a malicious arson attack by D. Is the harm sustained by P1 
and P2 regarded as a single indivisible loss or as two losses sustained by P1 and 
P2 independently, and what are the consequences of the chosen classification?

The damage is unitary and will be quantified as such. The questions which 
might arise afterwards are, for example, on what basis to divide the damages 
award between P1 and P2 (which will depend on their respective rights over 
the property), or whether P1 has the capacity to act unilaterally in bringing an 
action for damages.

On this last point, it seems to me that the solution has to be found in rules other 
than those of civil liability. For example, if P1 and P2 are spouses who married 
under the French régime de la communauté, either of them can act unilaterally 
since the damages award recovered will be held in community. If P1 and P2 
are under a régime d’indivision (art. 815 ff. CC), for example following in-
heritance of an estate, it is the rules of indivision which apply: these permit the 
individual owners to designate a manager of the indivision who has capacity to 
act in their name, and, in default of agreement, to seek the legal nomination of 
a provisional administrator.

15. CASE STUDY (ownership and right of use) P1 owns wooded land over which 
P2 has acquired the prescriptive right to collect timber. D negligently causes 
a fire which destroys the wood. Is the harm suffered by P1 and P2 regarded as 
a single indivisible loss or as two independent losses, and what are the conse-
quences of the chosen classification?
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As above no. 28 f.

Plurality of Losses and Multiple TortfeasorsE. 

16. Under what conditions is it assumed that multiple tortfeasors have jointly 
caused a single harm to the victim? Under what conditions is it assumed that 
multiple tortfeasors have caused independent losses to a single claimant that 
have to be addressed separately? What are the prerequisites of joint liability 
for harm caused by multiple tortfeasors? Could one argue that there are sev-
eral independent losses caused by different tortfeasors, but that the tortfeasors 
are jointly and severally liable for the entire loss at the same time?

Those who cause damage are liable for it in solidum, subject to no condition 
other than their having been the co-authors of the same damage. It is not at all 
necessary, for example, that they should have acted in concert. It is necessary 
to specify that solidarity arises whatever is the nature of the liability engaged 
(fault or no-fault, contractual or tortious) and whenever the relevant acts oc-
curred (simultaneously or successively).

Solidarity is displaced only when it appears that the two defendants have 
caused two clearly distinct injuries (e.g. in a brawl, one injured the victim’s 
leg and the other his head) or two distinct parts of a single divisible injury (e.g. 
in a case of noise pollution, the nuisance is caused by the combined emissions 
from two establishments). 

But it is necessary to take account of concepts such as joint fault (faute com-
mune) which allow the joining together of fault and instances of damage that 
are at first glance distinct. So, in a brawl, the court may assess that it was the 
jointly incited activity that was the origin of the escalation into violence and 
that the author of the leg wound has also contributed, as an effect of his incite-
ment, to the head wound directly caused by the other defendant.

The following case provides an example of a case based on joint fault:4

“On the single ground of appeal:

Given, according to the decision under appeal (Besançon, 6 September 
1994), that a group of young persons from Besançon, having decided to take 
revenge on another group from Gendrey, following incidents occurring 2 
days previously, went to a dance hall with two rifles and ammunition; that, 
a brawl having broken out between the two groups, Dominique Y…, from 
Gendrey, was killed by a rifle shot; that his parents have asked the combined 
membership of opposing group for compensation for their losses;

Given that the decision is criticised for having upheld the liability of Mr. 
Bouzid X… at the same time as that of five other members of the group, 

4 Cass. Civ. 2, 2 April 1997, No. 95-14428, Bull. Civ. II no. 112.
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of which he formed part, then, according to the ground of appeal, that in 
so deciding the court of appeal, without revealing in any way how Bouzid 
X…’s own role in the affair, for which it found him guilty of fault in fail-
ing to foresee the consequences (faute de prévoyance), could have consti-
tuted a necessary link in the chain of culpable conduct which allowed the 
drama to play out, did not establish the existence of a direct causal nexus 
between the proven fault of Bouzid X… and the damage and deprived its 
decision of any legal basis under art. 1382 and 1383 of the Code civil.
But given that the decision holds that, if it was not possible to determine 
the author of a mortal blow, the death of the victim had by way of cause 
the common volition of the young persons in the group from Besançon, 
motivated by a desire for revenge and by aggressive intent, that Bouzid 
X… agreed to participate in this murderous venture in full knowledge of 
its purpose by putting his vehicle at the group’s disposal, in carrying a 
weapon, and in participating actively in the brawl, without considering 
the injurious consequences which could result from such collective action 
and which appeared objectively foreseeable;

Held that the court of appeal, by these contentions and statements, given 
in legal justification for its decision, was entitled to infer that it was the 
chain of culpable conduct of the members of the group which allowed the 
drama to play out and to declare Mr. Bouzid X… liable in solidum for the 
death of Dominique Y…;

From which it follows that the ground of appeal is not well-founded;

FOR THESE REASONS:

DISMISSES the appeal.”

17. CASE STUDY (joint and concurrent liability) D1, D2, and D3 plan to rob a 
couple, E and F. D1 will wait in the car and is responsible for their getaway. 
D2 will use his gun to keep the couple under control and take the money from 
E, while D3 will take the jewellery which F is wearing. D1, D2 and D3 agree to 
use force if it appears necessary. As a result of E defending himself against D2, 
the latter fires his gun, injuring E who subsequently claims compensation for 
medical expenses and pain and suffering. F claims restitution of her jewellery 
and, as it was damaged in the fracas, the cost of repairs. In the instant case, 
is there considered to be one overall loss which is attributable to each of the 
tortfeasors to the same extent or are there several independent losses, each at-
tributable to a different tortfeasor? To what extent are D1, D2 and D3 liable?

This is a case of joint fault as explained supra no. 33 ff. A French court would ac-
cept without great difficulty that the different injuries resulted from the joint tor-
tious action of D1, D2 and D3. There would therefore be solidary liability. When 
it comes to apportionment, the division made between parties whose liability is 
solidary is a function of the degree of seriousness of their fault, and not the des-
ignation of a particular aspect of the damage to a particular act or omission.
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18. CASE STUDY (personal injury was explicitly excluded) Assuming the same 
facts as above, is the case treated differently if D1, D2 and D3 initially agreed 
not to use force, but D2 nevertheless fired his gun when E failed to comply with 
his orders? In this case, does D2 bear exclusive responsibility for E’s injury, or 
can D1 and D3 also be held liable for it on the basis that there is one overall 
loss that is attributable to each of the tortfeasors to the same extent?

The initial decision not to use force does not prevent the application of the 
common fault analysis as the defendants were quite clearly at fault in agreeing 
to rob E and F at gunpoint in the first place. D2’s breach of the agreement by 
using his weapon does not break the causal chain. It was reasonably foresee-
able that, in the heat of the moment, the defendants’ good resolutions might 
not be kept. The situation would have been different, in my opinion, if the 
agreement between the three defendants had been to commit a robbery without 
firearms and D2 had used a weapon which he had taken with him without his 
friends’ knowledge. In such a case, one could say that D2’s act did break the 
chain of causation and that the damage was attributable to D2 alone.

Divisibility of Damage and Causal IndeterminacyF. 

19. To deal with problems relating to the proof of causation – especially in 
mass tort scenarios – some jurisdictions have developed exceptional rules 
which allow for the imposition of liability on the basis of the defendant’s cre-
ation of a risk, whether or not it can be shown that the defendant’s conduct was 
a “but for” cause (sine qua non) of the victim’s injury. Does your national tort 
law recognise such rules? If so, what exactly is considered to be the loss the 
victim has sustained?

It is above all cases of defective products that have given rise to problems of 
this nature. The Cour de cassation tries, in effect, to give assistance to victims 
struggling in the grip of the requirements of proof, without going so far as to 
venture into areas such as that of “market share” liability. Till now, it prefers to 
have recourse to evidential concepts and, primarily, the technique of presump-
tion.

One may distinguish two types of presumption. 

First, factual presumptions (présomptions du fait de l’homme). These are the 
inferences liberally drawn by courts of first instance. Even though the Code 
civil requires (art. 1353) that inferences should be serious, precise and consis-
tent (graves, précis et concordants), the Cour de cassation shows flexibility 
and allows the judge freedom to make certain inferences, for example, that 
the victim was in good health before the ingestion of a product and had no 
prior susceptibility to the illness which he suffered. In the majority of cases 
(dealing with illnesses reported after taking medication), an important infer-
ence was that there was a proven scientific link between the medication and 
the illness (not in the particular case of the claimant but in general). Recently, 
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in the controversy triggered by the case of multiple sclerosis appearing after 
a vaccination against hepatitis B, the Cour de Cassation insisted that first-
instance judges apply this flexible approach to proof, even though there is no 
scientific certainty that there is any link at all between the vaccination and the 
cases of multiple sclerosis.5 After the appeal, the actions were sent back to the 
first-instance courts, whose decisions are still awaited. 

Secondly, legal presumptions. These are inferences that the legislator or 
the Cour de cassation draws up in the form of a list which must be applied 
by judges of first instance. One such rule was established by the Cour de 
cassation in cases concerning the transfusion of contaminated blood where the 
victim was unable to establish that the contamination was attributable to the 
blood supplied by the defendant (and not that supplied by another producer). 
The Court decided that:6

“Whenever a person demonstrates, on the one hand, that the viral con-
tamination from which he is suffering occurred following a transfusion of 
blood, and, on the other hand, that he shows no signs of any other form 
of contamination personal to himself, it falls upon the blood transfusion 
centre whose liability is alleged to prove that the blood products that it 
supplied were free of any defect.”

Act No. 2002-303 of 4 March 2002 adopts this solution (art. 102 CSP), again 
reducing the evidential burden on the victim. According to this text:

“In case of dispute relating to responsibility for infection with the hepati-
tis C virus prior to the entry into force of this Act, the claimant may rely 
on factors which raise a presumption that the infection originated in a 
transfusion of unstable blood products or an injection of blood-derived 
medication. If such factors are present, it is incumbent on the defendant to 
prove that the transfusion or injection was not the source of the infection. 
The judge shall make his decision after having ordered, if necessary, any 
investigative inquiries that he deemed useful. The benefit of the doubt is 
to be enjoyed by the claimant.”

Since then, the Cour de cassation has rendered several decisions in which it 
has indicated that it was enough for the claimant to establish a possibility of 
causation, the judge being unable to require proof of probability:7

“Given that, in dismissing the claim of Joseph Y…’s heirs, the decision 
holds that there emerged from the evidence of the medical expert witness-
es and from the medico-legal literature four possible theories about the in-
fection, Joseph Y… having possibly been infected before his triple-heart 
bypass, in the course of the bypass, during invasive procedures before 

5 Cass. civ.1, 22 May 2008 (six arrêts), RTDC 2008, 492, obs. Jourdain; RCA 2008, étude 8, 
Radé; JCP 2008 II 10131, Grynbaum.

6 Cass. civ.1, 9 May 2001, D. 2001, 2149.
7 Cass. civ.1, 12 July 2007, Bull. Civ. I no. 272.
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and after his operation, or subsequently, and there was no way of know-
ing the probability of one theory or another so as to establish a causal link 
between the blood products and the infection; That in reaching this deci-
sion, even though it found that Joseph Y… could have been infected by 
the blood products administered in September 1983 during his operation, 
and even though the claimant enjoys the benefit of the doubt, the court of 
appeal misunderstood the rules of proof established by art. 102 of the Act 
of 4 March 2002.”

Looking beyond the technique of presumption, the concepts used to overcome 
difficulties of causal proof are the theories of loss of chance (perte de chance) 
and exposure to risk (exposition à un risque). In both cases, the lost chance and 
the risk are heads of damage distinct from the bodily injury of which the vic-
tim complains. The loss of chance corresponds to a percentage fraction of the 
bodily injury: the victim of medical negligence (e.g. failure to diagnose) who 
cannot sufficiently demonstrate a link between the fault and the damage will 
obtain, for example, 50% of the damages claimed by virtue of his lost chance 
of avoiding the injury that materialised.

“Exposure to risk” is a more recent development: a judgment of a court in Nan-
terre, widely reported in the media, accepted that the corporation, Bouygues 
Téléphone, had to compensate for damage consisting in “the exposure to a risk 
to health of persons living in the vicinity of a relay antenna”. The court clearly 
recognised that it was concerned with a risk whose existence, in the current 
state of scientific knowledge, could be neither affirmed nor excluded with 
certainty. In this action, the redress ordered by the court was the compulsory 
dismantlement of the antenna, damages in a meagre amount being awarded for 
prior injury. In the key part of its decision, the Court stated:8

“The parties cited numerous opinions, studies and analyses, national and 
international, and subjected them to interpretations which were, to say the 
least, contrasting. One firm conclusion from the items piled up in argu-
ment, which are the only things on which the Court can base its decision, 
is that the scientific debate remains open and affords each side a measure 
of support for its point of view. Another conclusion to draw from the evi-
dence is that, if the health problems affirmed in some sources, suspected 
in others, constitute an injury whose link with the proximity of the relay 
antennas remains to be shown, the risk of such problems, as distinct from 
the problems themselves, is certainly so linked since it is not disputed that 
the competent authorities in this field, internationally just as much as in 
France, advocate the application of a principle of precaution.” 

8 TGI Nanterre, 8ème chambre, 18 September 2008, No. R.G.: 07/02173.
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20. CASE STUDY (exposure to risk from multiple sources) V has worked in suc-
cessive periods of employment with D1, D2 and D3. In each of these periods 
of employment, he was exposed to asbestos through his employer’s negligence. 
He has recently been diagnosed as suffering from mesothelioma, severely re-
ducing his life expectancy, as a consequence of his employment-related as-
bestos exposure. Mesothelioma is not a disease of degree (unlike asbestosis) 
and the additional exposure does not contribute to its severity. The scientific 
evidence does not show whether the mesothelioma resulted from asbestos ex-
posure in any single period of employment, or cumulatively from exposure in 
different periods of employment. Can D1, D2 and D3 be held liable in your 
national tort law? If so, is V considered to have sustained a single indivisible 
loss or a plurality of different losses?

There are as yet no decisions on cases of this sort, but it is not impossible that 
the Cour de cassation will one day apply to them the same solution as it has 
established for blood transfusions (supra no. 40 f.).

21. In the so-called DES cases, some American courts held several defendants 
liable even though their causal responsibility for the claimant’s injury was not 
established in the way that would ordinarily be required. These cases dealt 
with a plurality of both tortfeasors and victims. While it was not possible to 
prove which tortfeasor had harmed which victim, liability was imposed upon 
each defendant for a percentage represented by that defendant’s share of the 
DES market (market share liability). Under your national tort law, would such 
a liability model be suitable? If so, please address on the basis of the following 
case what exactly is regarded as the loss sustained.

As above no. 45.

22. CASE STUDY (market share liability) D1, D2, and D3 are pharmaceutical 
manufacturers producing drugs which are based on the same chemical agent 
and distributed in state A. Years after bringing the drug onto the market it 
turns out that the agent used in the drugs causes cancer. P is one of thousands 
of victims who, like all the others, is unable to show which manufacturer’s 
product (D1, D2, or D3) he has been ingesting. According to the market share 
theory, however, P can claim compensation from each of them (D1, D2, and 
D3) though limited by the market share of the specific manufacturer in state A. 
If this market share model is applicable under the tort law provisions of your 
country, what is regarded as the loss for which each manufacturer is liable? 
Is this loss scenario regarded as a single indivisible loss or as a plurality of 
independent losses?

The “market share” theory is not applied in France.
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Procedural aspectsIII. 

JurisdictionA. 

23. Under the procedural laws of your country, can the place of the harmful 
conduct or the place where the harm occurred be decisive for the question of 
which courts have jurisdiction? How are cases addressed when harmful con-
duct causes different losses in different places? Could compensation for all the 
losses be claimed before one court even though the harm occurred in different 
jurisdictional areas? If so, would the entire harm be regarded as a single indi-
visible loss or as a plurality of independent losses?

In the field of tortious liability, the victim can choose, at his option, the juris-
diction where the defendant is resident or the jurisdiction of the place of the 
fait dommageable, or that of the place where the damage was suffered (art. 46 
of the Code of Civil Procedure).

The fait dommageable is fault attributable to the defendant or the act of the 
thing when the action is founded on art. 1384 al. 1 CC (objective liability for 
acts of things).

The words “place where the damage was suffered” have been interpreted by 
the Cour de cassation in the context of actions brought by so-called ricochet 
victims (victimes par ricochet), most frequently the family of the victim of 
a fatal accident. The Court considers in such cases that, if the fatal accident 
occurred in a place X, the ricochet damage suffered by the family of the de-
ceased, resident in place Y, is not suffered in place Y but in place X.9

It may be noted that the same analysis is adopted in respect of the conflict of 
laws. In an action relating to a fatal accident in Cambodia during a trip or-
ganised for French tourists, the Cour de cassation has recently recalled:10

“[T]hat the law applicable to non-contractual liability is that of the State 
of the place where the fait dommageable happened; that this place is to 
be understood as not just that of the fait générateur of the damage but 
also that where the latter materialised; that with regard to non-pecuniary 
loss suffered by the ricochet victims, which is directly related to the fait 
dommageable and finds its source in the damage caused to the victim, the 
law applicable to its compensation is that of the place where the damage 
occurred and not that where the non-pecuniary loss was suffered; that 
the decision under appeal having found that the fait générateur of the 
damage was the embarkation of the passengers onboard an unstable boat, 
inadequately equipped and with an inexperienced captain, this event tak-
ing place in Cambodia, the country where the boat had capsized and that 

9 Cass. Civ. 2, 11 January 1984, Bull. civ. II no. 360. 
10 Cass. Com., 28 October 2003, appeal no. 00-18794 00-20065, Bull. Civ. I no. 219.
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where the damage had occurred, in applying Cambodian law to the com-
pensation of the loss suffered by the ricochet victims, the court of appeal 
had correctly applied the principle of conflict of laws.”

The application of these principles where the claimant is injured in an accident 
abroad and then suffers consequential loss on returning to France seems not to 
have attracted express attention in French law, but the latter would almost cer-
tainly be regarded as inseparable from the former, and the place of that injury 
would be the place where the damage was suffered. In matters of jurisdiction 
within French territorial boundaries, the Cour de Cassation maintains a narrow 
interpretation of “the place where the damage was sustained”, considering that 
it is the place from where the damage originated – that is to say, in most cases, 
the place of the fait dommageable. Thus, in the context of unfair competition, it 
has stated that it is necessary to fix on the place where the acts were committed 
and not that “where the financial consequences of the alleged activities might 
ultimately be quantified.”11.

24. CASE STUDY (national jurisdiction; place where the loss occurred) In the 
jurisdictional area of court W, D poisons P’s food. This food is fed to P’s dog 
in the jurisdictional area of court X. Consequently, the dog starts to vomit 
while in the jurisdictional area of court Y and makes a mess of P’s car. In the 
jurisdictional area of court Z, P himself consumes the poisoned food and con-
sequently suffers stomach cramps and nausea. Before which court can P sue 
for compensation in respect of his losses (messed-up car, pain and suffering, 
loss of earnings)? Can all the claims be filed before the same court?

I have not found any jurisprudence on the topic but it seems to me that the 
victim might well take advantage of the opportunity offered to him by art. 46 
of the Code of Civil Procedure to choose, at his option, the jurisdiction of the 
place where the defendant is resident or the jurisdiction of the place of the 
fait dommageable, this second possibility referring to court W in the example 
given.

Value of the claimB. 

25. Is the value of the claim at all decisive in respect of procedural aspects of 
the claim (e.g. with regard to attorney fees, court fees, admissibility of legal 
remedies, or court jurisdiction, or for any other reason)? If so, could there be 
different results when claims arising out of a single tortious act or omission 
are split up and filed separately? What difference (if any) does it make whether 
the harm sustained is regarded as a single indivisible loss or a plurality of 
losses?

The value of the claim is taken into account in determining the appropriate 
court. In the field of civil liability, small claims fall under the competence of 

11 Cass. com., 28.02.1990, BC II, no. 46.
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the jurisdiction de proximité (for actions relating to the person or movable 
property to the value of € 4,000: art. L. 231-3 of the Code of Judicial Organisa-
tion) or the tribunal d’instance (for actions relating to the person or movable 
property to the value of € 10,000: art. L. 221-4 of the Code of Judicial Organi-
sation) and other claims come under the tribunal de grande instance.

The valuation of the claim is conducted flexibly. According to art. 35 of the 
Code of Civil Procedure:

“When several allegations based on different facts and not connected are 
advanced by a claimant against the same adversary and joined together 
before the same court, competence and level of jurisdiction are deter-
mined by the nature and value of each allegation considered separately.

When joined allegations are founded on the same facts or are connected, 
competence and level of jurisdiction are determined by the total value of 
the allegations.”

The notion of connection is defined as “the link or relationship between two 
claims which complement each other or stand in a relationship of cause and 
effect.”12 It is to be found, in particular, when the victim of an accident com-
mences several claims by reason of the same fait générateur. These claims are 
then added one to another to make one global claim.

Legal effect of prior court decisions and settlementsC. 

26. Where a claim has been litigated and a final court judgment has been 
handed down, to what extent is the claimant barred from suing in respect of 
further harm arising from the same tortious act or omission? Is it decisive 
whether the loss that is the object of the later claim is regarded as part of the 
loss already addressed by the court or as an independent loss?

The question relates to the doctrine of res judicata (in French, l’autorité de la 
chose jugée). This rule prevents a victim who is unhappy with the sum award-
ed in a final judgment from commencing a new action against the author of his 
injury. According to art. 1351 CC, “l’autorité de la chose jugée applies only 
with regard to that which was the subject matter of the judgment. It is neces-
sary that the remedy sought is the same; that the claim is founded on the same 
legal basis; that the claim is between the same parties and brought by them and 
against them in the same capacity.”

In the field of civil liability, the Cour de cassation ensures respect for the 
principle but applies it in a way that could be regarded as benevolent towards 
the victim. This may be seen in several rules that work to the advantage of the 
claimant.

12 Dalloz Action, Droit et pratique de la Procédure civile, 2002, no. 328.
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First, the Court accepts that a new claim may be admitted when, after an initial 
judgment, the victim suffers new damage which is also the consequence of 
the original fault. Consider, for example, an infection resulting from a blood 
transfusion performed after a road traffic accident: the victim having sued the 
person responsible for the accident for his bodily wounds can sue him again for 
his losses consequent on the infection.

Secondly, the Court also allows a new claim when it concerns damage which 
has been aggravated after the initial judgment. For example, where the vic-
tim’s incapacity develops negatively, that part of the incapacity corresponding 
to the aggravation is treated as new damage.

Note that, in the two situations above, the starting point of the limitation period 
is fixed at the day of the manifestation of the new damage.

Thirdly, in relation to personal injury, the Court accepts at the end of the day 
(though this line of authority is perhaps under threat: see no. 64 ff. below) that 
the victim can make a new claim under the head of “elements of loss not in-
cluded in the initial claim” whether these were unknown or known at the date 
of the first action. For example,13 a victim of personal injury forgot to claim 
compensation for certain consequences of his physical condition, namely, his 
sexual and relational dysfunction (préjudice sexuel et d’établissement) and his 
expenses “consequent on the necessity for the conversion of an apartment and 
the acquisition of specialised equipment.” The court of appeal considered that 
the new action ran up against the legal effect of two previous judgments ren-
dered in the same case. Its decision was overturned by the second civil cham-
ber on the grounds that “l’autorité de la chose jugée attached to the decisions 
of 12 December 1969 and 30 June 1983 could not stand in the way of claims 
which concerned the compensation of elements of loss not included in the 
initial claim and so had an object different from those resulting in the earlier 
decisions.”

This analysis, which rests on a “cutting up” (découpage) of the damage into 
distinct segments, is quite natural in the context of bodily harm, where com-
pensation is assessed item by item (poste par poste), with the help of a very 
detailed classification of the heads of loss resulting from personal injury. The 
classificatory scheme nowadays used by the courts is la nomenclature Dintil-
hac.14

It should nevertheless be underlined that the Cour de cassation has recently 
issued some important decisions in which it adopts a stricter conception of res 
judicata.

13 Cass. Civ. 2, 5 January 1994, Bull. Civ. II no. 15.
14 The nomenclature Dintilhac is published in the Bulletin d’information de la Cour de cassation 

(BICC), no. 633, 1 February 2006. The BICC may be consulted online at the Cour de cassation 
website: http://www.courdecassation.fr.
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A first decision, of the court in plenary session,15 recognised an obligation 
on the part of the claimant to put forward at the trial of the first action all 
legal bases on which it could be founded (e.g. liability for fault and strict 
liability).

A second decision16 added “that it is incumbent on the claimant to put forward 
in the same hearing all claims with the same legal basis and that he cannot 
invoke at a later hearing a legal foundation for his claim that he failed to raise 
at the proper time.” In this case, the Court therefore overturned an appeal court 
decision which had accepted that the binding force of a first judgment (an ar-
bitration award) prohibiting the defendant’s unauthorised use of the claimant’s 
trade name did not preclude a subsequent claim for damages.

It will therefore be necessary to see whether or not this jurisprudential revolu-
tion is such as to call into question the Court’s decision of 1994 relating to 
heads of loss not included in the initial claim. The favour shown to victims 
of bodily harm is perhaps sufficient to justify the preservation of this rather 
indulgent solution in cases of loss of that nature.

27. CASE STUDY (prior decision) P’s car is damaged in a traffic accident negli-
gently caused by D. P successfully sues D for the cost of a respray. After judg-
ment, it turns out that it was not only the car’s paintwork that was damaged in 
the accident, but also the engine. Is P barred from bringing a second claim for 
compensation in respect of the damage to the engine? Is the damaged engine 
regarded as part of the loss already addressed by the court or as an indepen-
dent harm?

In cases of material damage (excluding bodily harm: see supra no. 62 f.) which 
is not new, it seems to me that the claim would be inadmissible. This head of 
loss should have been claimed in the initial action. L’autorité de chose jugée 
applies.

28. CASE STUDY (prior decision and contributory negligence) On the same facts 
as above, whilst addressing P’s compensation claim for the cost of the respray, 
the court holds that P was contributorily negligent and reduces the damages 
by half. Would the court hearing the subsequent claim for the damage to the 
engine be bound by the earlier court’s finding of contributory negligence? Is 
the damaged engine regarded as an independent loss that has not yet been 
addressed by the court, with the consequence that the earlier decision is not 
binding on the later court?

Inapplicable (see supra no. 68).

15 Cass. Ass. Plén., 7 July 2006, appeal no. 04-10.672, Bull. 2006, no. 8.
16 Cass. civ.2, 28 May 2008, appeal no. 07-13266, Bull. Civ. I, no. 153. 
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29. CASE STUDY (legal effect of settlement) Again assuming the same facts, 
except that P’s initial claim is settled out of court rather than being resolved 
judicially, is P barred from pursuing the second claim by the fact of the earlier 
settlement? If not, is an agreed reduction in the compensation for reasons of 
contributory negligence binding in the second claim? Is it significant whether 
the harm sustained is regarded as a single indivisible loss or a plurality of 
losses?

Same answer as for Question 27 supra no. 68. According to art. 2052 CC, 
“compromises have, between the parties, the binding effect of a final judg-
ment” (… l’autorité de la chose jugée en dernier ressort).

Class and Representative Actions, Test Cases, Mass TortsD. 

30. In your national legal system, what kinds of procedural mechanisms allow 
compensation claims by several different claimants to be combined before a 
single court? If different claims are combined, are they considered to relate to 
a single indivisible loss or to a plurality of losses?

French law does not know group actions in the style of an American “class ac-
tion” or the Quebecois recours collectif. Various projects have been conducted 
in recent years (especially in the context of consumer disputes) but none has 
yet led to anything.

The only mechanisms that exist are the action in joint representation (action en 
représentation conjointe) and the defence league (ligue de défense).

The history of defence leagues is the older. It consists in the grouping together 
of the victims of the same damage (for example, the inhabitants of a locality 
or retailers in a town) to form an association (in private law, a moral person 
governed by the Act of 1 July 1901 on contracts of association) which can sue 
for the compensation of damage suffered by its members. Independently of 
any statutory text, the jurisprudence of the courts recognises the admissibility 
of these actions, starting from the premise that an association may do by col-
lective means that which each of its members could do individually.17 Judg-
ment is given in favour of the association, which collects the amounts owed 
to individuals and then distributes them in the ways anticipated by its statutes.

Actions in joint representation are a more recent form of collective action, es-
tablished by various statutory texts, in the areas of consumer protection, envi-
ronmental protection and the protection of investors in securities and financial 
products. Their basic mechanism is conventional representation: victims give a 
mandate to a moral person (an association) so that it can act in their name and 
in their interests. Judgment is therefore given in favour of the principals and 
not the representative association.

17 Cass. Civ. 23 July 1918, DP 1918, 1, 52; S. 1921, 1, 289, noted by Chavegrain.
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These actions are subject to strict requirements, which explains why they are 
practically never used: a mandate written by each victim is required and the 
possibility that the association might engage in publicity in order to attract 
mandates is either prohibited (for environmental associations) or significantly 
restricted (exclusively to the print media for consumer and investor associa-
tions). For example, art. L422-1 of the Consumer Code provides:

“When several consumers, being identified physical persons, have suf-
fered individual prejudice caused by the act of the same professional and 
having a common origin, any nationally registered and recognised repre-
sentative association… may, if mandated by at least two of the consumers 
concerned, sue for compensation in the name of those consumers in any 
court. 

Mandates cannot be solicited by way of a public appeal on television or 
radio, nor by way of posters, pamphlets or personal correspondence. They 
must be given in writing by each consumer.”

Additionally, the associations are fearful of their potential liability for inad-
equate conduct of the action, all the more so because no insurer currently offers 
cover for this type of risk.

To the present date, no action for the compensation of personal injury has been 
pursued in this form. 

For the sake of completeness, it should be added that French law allows the 
victims of criminal offences to pursue their claim for compensation in the 
criminal court seized of any public action (action publique) against the guilty 
party. Such claims are individual but the victims benefit from a procedure in 
which the burden of proving fault lies on the authorities (the juge d’instruction 
and the ministère public), which serves to “collectivise” one aspect of the pro-
cedure. Applications of this process are very frequent but one may cite, as 
a highly publicised example, the recent criminal proceedings commenced in 
the tribunal de Paris by the victims of the sinking of the oil tanker Erika. A 
very large number of victims participated in the action and obtained damages 
in compensation for losses caused by the fault of the oil company, Total. The 
victims were fishermen, restaurateurs, local authorities, départements and en-
vironmental protection associations.18 

31. What are the prerequisites of a class action (or its nearest equivalent) in 
your national legal system? Please give examples of the use of class actions 
in tort cases in your country. What are the differences between claiming com-
pensation by means of a class action and compensation claims filed by each 
victim separately? If a victim is not satisfied by the judgment delivered by the 
court in a class action, can he bring an independent action on his own if a) he 
had previously been party to the class action, and b) he had never been party 

18 Trib. Corr. Paris, 16 January 2008.
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to the class action? What is the legal effect of a judgment in a class action? If 
a group of claimants sues for compensation by class action, does it lead to the 
aggregation of each claimant’s injuries so that they are regarded as a single 
indivisible loss?

See supra no. 71.

32. Under what conditions may an action (“a representative action”) be 
brought by a consumer protection association on behalf of a group of persons 
affected by the same tortious conduct? Please give examples of the use of rep-
resentative actions in tort cases in your country. What are the legal effects of 
a judgment delivered in such proceedings on compensation claims brought by 
each victim independently? If an individual victim is not satisfied by the court’s 
decision in the consumer action, can he pursue his own claim independently? 
Is the harm sustained by each victim regarded as an independent loss though 
it has been addressed by the court within the framework of the representative 
action?

See supra no. 71 ff.

33. Do the procedural laws of your country provide any other mechanisms (e.g. 
test cases) for combining a number of different compensation claims before the 
same court? What preconditions must be met? In particular, is a specific link 
(legal connection) required between each of the losses alleged? What legal 
consequences flow from the combination of different compensation claims by 
such mechanisms?

See supra no. 71 ff.

34. CASE STUDY (railway accident) A train operated by D Company derails on 
a high speed line, injuring 100 of those on board. The victims have different 
legal relationships to D Company. Some were paying passengers, some were 
travelling gratuitously, and others had no permission to be on board. Is it 
possible to combine the compensation claims of the victims through a) a class 
action, b) a representative action, or c) any other procedural mechanism? If 
several claims are combined and addressed in the same proceedings, is the 
harm sustained by each victim regarded as part of a single indivisible loss or 
as an independent loss amongst a plurality of losses?

See supra no. 71 ff.
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Insurance AspectsIV. 

Caps and deductiblesA. 

35. In your national legal system, are there statutory principles or have the 
courts developed general principles that address the issue of whether a dam-
age event is considered to be a single incident, in which case it is the insurer’s 
overall liability that is limited by any applicable cap, or a plurality of several 
independent losses, in which case the cap applies to each, leaving the insurer 
to pay up to the specified sum for each one? Alternatively, is this issue ad-
dressed by standard clauses used in contracts of insurance?

It is quite possible that the total amount of the insurer’s liability is unlimited 
(e.g. in the case of compulsory insurance). But the liability is more frequently 
limited, either by caps (ceilings, plafonds) or deductibles (franchises). 

Insurance caps can be established in different ways.

In the first place, the full sum insured may apply to each adverse occurrence 
(sinistre) in the year of insurance. That is the general approach, in the absence 
of provision to the contrary.

It is sometimes provided that the sum insured should be used up bit by bit by 
successive occurrences. This is the purpose of the clause called “exhaustion of 
the sum insured” (d’épuisement de la garantie) which provides, for example, 
that the cap applies “per year of insurance” (par année d’assurance). 

A combination of the two is possible: the contract may stipulate a global cap (the 
insurer will not pay more than this in the course of the covered year) at the same 
time as a cap per occurrence. To be coherent, this approach presumes that the 
global cap per year is higher than the cap per occurrence. However, it is not unu-
sual that the contract provides for a single amount to apply “per year and per oc-
currence” (par année et par sinistre). The decided cases generally consider that 
this type of clause is ambiguous, which has led first-instance judges to engage in 
interpretation. When the contract has been concluded between business people, 
the judicial approach is flexible: the decisions adopt approaches which vary ac-
cording to the circumstances, some favouring the insured (cap per occurrence), 
some the insurer (annual cap). For contracts concluded by consumers, art. L. 
133-2 of the Consumer Code requires, in cases of doubt, the interpretation that is 
most favourable to the consumer (in this context, a cap per occurrence).

This question has been raised judicially in several cases, of which one – high-
ly publicised – concerned liability insurance contracts entered into by blood 
transfusion centres. The Cour de cassation issued several judgments on the 
matter, including the one reproduced below:19

19 Cass. civ.1, 3 July 2001, 99-18015, Bull. Civ. I 194.
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“On the single ground of appeal:

Having regard to art. L. 667 of the Code of Public Health, in its version 
then in force, together with the inter-ministerial decree of 27 June 1980 
and its annex;

Given that, by the terms of the final paragraph of art. 5 of the annex to 
the decree cited above, insurance cover in respect of civil liability after 
supply is subject to a cap per occurrence and per year of insurance and 
that the annual amount is reduced and ultimately extinguished by each 
compensation settlement or award of damages, no matter the losses to 
which it relates, and there is no automatic reinstatement of the cover after 
the settlement or award;

Given that the insurance policy underwritten in 1984 by CRTS of Montpel-
lier… reproduces these regulatory provisions in its general terms and condi-
tions and that it was specified in the special terms and conditions that the cap 
would be 2,500,000 francs per victim and per year; that, to remove the pos-
sibility of the insurer asserting that the indemnity that he owed by reason of 
judgment against his insured, held liable for the infection of Germaine X… 
by the hepatitis C virus, was limited by the aforementioned cap from which 
fell to be deducted all sums paid in the same year to other victims, the court 
of appeal considered that the terms of the annex to the decree should be inter-
preted as guaranteeing to each victim the right to receive a sum correspond-
ing to the annual compensation cap specified in the contract, with the result 
that the sums paid by the insurer in the course of the same year could not be 
taken into account in compensating for the harm suffered by Mme X…;

Given that, in reaching that decision, even though the cap fixed by the insur-
ance contract represented the maximum compensation payable by the in-
surer in the same year of insurance, whatever the number of occurrences or 
victims, the court of appeal had violated the aforementioned enactments;

And given that there was good reason to quash the decision without remit-
ting the count relating to the scope of the cap upon the insurance cover, 
the Cour de cassation being able to put an end to the litigation on this 
point by applying the correct rule of law;

FOR THESE REASONS: QUASHES AND ANNULS, between the par-
ties, the decision (no. 96/0004074) given by the Montpelier court of ap-
peal on 16 June 1999, but only insofar as it decided that the insurance 
company, Axa, was bound to indemnify the liabilities imposed for the 
benefit of X…’s representatives without deducting or taking into account 
the sums paid by the insurer in the course of the year in respect of other 
occurrences or victims.

STATED that there was no need to remit this count;

Stated that the insurer’s cover was limited in each year of insurance to 
the amount of 2,500,000 francs from which it was necessary to deduct all 
payments made to other victims in the same year;
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Remits the case to the court of appeal in Nîmes, but only for it to decide 
on the balance of the annual sum insured remaining available for X…’s 
representatives.”

Turning to deductibles (franchises), these are allowed except to the extent that 
they are excluded by express statutory language or the regulation of compul-
sory insurance.

Article L. 121-1, para. 2, of the Insurance Code authorises various forms of 
deductible since it provides that: “It may be stipulated that the insured is to 
remain his own insurer for a sum, or a fixed share, or that he has to put up with 
a reduction fixed in advance in his indemnity for the occurrence.”

A “simple deductible” (franchise simple) applies to occurrences involving loss 
falling below the relevant amount; it has no effect on occurrences involving 
greater loss. An “absolute deductible” (franchise absolue) applies to all oc-
currences; occurrences involving loss exceeding the relevant amount are not 
covered to that extent.

The insurance contract may also provide for mandatory self-insurance: the 
clause de découvert obligatoire prohibits the insured from acquiring additional 
cover in respect of that part of the loss not covered by the deductible (simple 
or absolute). The aim is to make sure that the insured has an interest in the pre-
vention of risk. Failure to respect the prohibition is sanctioned by forfeiture, as 
strictly prescribed in the insurance policy.

It is evident that all these mechanisms (caps and deductibles) apply in the man-
ner prescribed by the contract and therefore with regard to such “occurrences” 
as are defined in the policy. The possibilities are numerous. One may mention 
two types of clause.

First, certain contracts put in place caps which apply “per event” (par évène-
ment) and “per person or item of property” (par personne ou bien). For ex-
ample, a blast insurance policy (garantie explosion) may prescribe an initial 
cap that applies per person (1,000) and per item of property (500), and a second 
cap, higher than the first (5,000), that applies per event (namely, the blast). The 
latter comes into effect as soon as the sum total of the compensation payments 
made in respect of each person or each item of property reaches the relevant 
amount.

Secondly, one also very often finds “globalisation clauses” (clauses de glo-
balisation) which define the occurrence to which the insurance cap is to be ap-
plied as “the combined amount of the damage resulting from the same cause” 
(l’ensemble des dommages résultant d’une même cause). As far as the insurer is 
concerned, this is a matter of managing for his own advantage the phenomenon 
of serial occurrences found particularly in the areas of defective products and 
defective construction. The contract stipulates that all occurrences due to the 
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same cause constitute a single occurrence, on whatever date they arose. This 
“global” occurrence is presumed to take place on the date of the first of the se-
ries, each element of which cuts into the sum insured for the year in which the 
series began. Such clauses pose numerous problems of interpretation for want 
of clarity in their drafting. It therefore falls to the judges to interpret them.

Globalisation, for long exclusively contractual, received statutory recognition 
in Act No. 2003-706 of 1 August 2003, which created art. L. 124-1-1 of the 
Insurance Code. According to this text:

“Within the meaning of this chapter, a loss may be defined as all damage or 
the combination of all damage caused to third parties which engages the in-
sured’s liability, results from a harmful event (fait dommageable) and gives 
rise to one or more claims. The harmful event is that which constitutes the 
effective cause of the damage. A combination of harmful events technically 
arising from the same cause is to be treated as a single harmful event.”

This provision features in the chapter dealing with liability insurance in gener-
al (in contrast with compulsory insurance governed by special enactments); the 
application of these provisions is imperative, leading commentators to believe 
that globalisation should be imposed whatever the contents of the contract un-
der consideration.

36. CASE STUDY (building insurance and insurance cap) P is the owner of facto-
ry premises consisting of several buildings which he has insured against harm 
resulting from severe weather conditions. The insurer’s liability is capped at 
€ 500,000 per damage event. During a thunderstorm that lasts several hours, 
two of the buildings are struck by lightning and both are completely burnt 
down. Each of the buildings was worth € 300,000. What is the insurer’s obliga-
tion to pay for the damage under the policy?

The answer will normally be clear from the contract. An insurer who provides 
for a cap per occurrence will take care to define what he means by this term. 
If ever this were not to be the case, one would have a problem of contractual 
interpretation, which would be governed by the application of the principles 
set out in the answer to Question 35 supra no 86.

37. In your national legal system, have the courts developed general principles 
that address the issue of whether a damage event is considered to be a single 
incident, in which case the insured has to bear any stipulated deductible only 
once, or a plurality of several independent losses, in which case the deductible 
applies to each, leaving the insured to bear the amount several times? Alter-
natively, is this issue addressed by standard clauses used in contracts of insur-
ance? If third-party insurance is required by law, would this have any effect on 
the legality of a deductible?

See no. 88 ff. above.
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38. CASE STUDY (auditors’ liability) P, an independent auditor engaged by X Ltd 
to certify its accounts, is asked by X Ltd to meet with two potential investors in 
the company, A and B. At the meeting, P vouches for the company’s financial 
well-being. In consequence, A and B make large purchases of shares in X Ltd. It 
transpires that P negligently misrepresented the value of the company to the in-
vestors. A and B consequently suffer economic losses which they seek to recover 
as damages from P. In principle, their losses are covered by P’s professional 
indemnity insurance, but according to the terms of the policy the insured has to 
bear a deductible of € 5,000 per damage event. In the instant case, does P have 
to bear the deductible amount only once or with regards to both claims?

The globalisation clauses discussed supra no. 94 ff. are mainly intended to ap-
ply to insurance caps. So far as deductibles are concerned, I think everything 
would depend on the terms of the contract.

Other limits on the amount of coverB. 

Aggregate limit clauses1. 

39. In your country, do standard-term insurance policies use aggregate limit 
clauses whereby the liability of the insurer is capped by a maximum amount 
per specified period? If so, please give examples of how these clauses are 
worded and how they are interpreted, paying particular regard to the issue of 
whether a damage event is considered to be a single indivisible loss (therefore 
falling into only one period) or a plurality of losses (potentially falling into 
several different periods).

These are the so-called d’épuisement de la garantie clauses that I mentioned in 
my answer to Question 35 supra no. 85.

Claims series clauses2. 

40. In your country, do standard-term insurance policies use claims series 
clauses whereby several independent damage events are treated as a single 
damage event (a single series) which is subject to a single liability cap? If 
so, please give examples of how these clauses are worded and how they are 
interpreted. Please state in particular what criteria are used for distinguishing 
between several independent damage events and a single damage series.

These are the so-called clauses de globalisation that I mentioned in my answer 
to Question 35 no. 94 ff. The following case example may be given:20

“On the single ground of appeal, considered in its two branches;

Given that Laboratoires SPAD, the producer and distributer of dental 
products, took out with Abeille paix an insurance policy covering civil 

20 Cass. Civ.1, 7 December 1999, appeal no. 97-17001, not published in the bulletin.
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product liability capped at 10 million francs per occurrence and per year; 
that, having been found liable to compensate two dental surgeons for 
losses resulting from the defectiveness of one of its products, it sought 
to be wholly indemnified for its liabilities by its insurer, in response to 
which the latter relied on the contractual insurance cap; 

Given that Laboratoires SPAD objected to the judgment under appeal (Di-
jon, 26 March 1997) for having decided that the insurance cap applied to 
the sum total of the damage resulting each year from the defect affecting 
the product even though, in considering liability insurance, the effective 
cause (cause génératrice) of the damage being the sale of the defective 
product, the occurrence corresponded to each sale; that in deciding the 
contrary, the court of appeal had violated art. 1134 CC; that Laboratoires 
SPAD further criticised the appeal judges for not having answered its sub-
mission that the occurrence, which came into being when the company 
was held liable in its capacity as seller of defective material, could only 
refer to the damage resulting from one and the same sale and not to that 
from the defect in the product, so violating art. 455 of the new Code of 
Civil Procedure;

But given that art. 3 of the general terms and conditions of the policy in 
question defined the occurrence as being ‘all the damage resulting from 
the same cause’; that art. 5-B of the special terms and conditions speci-
fied further that ‘all damage resulting from the same error, defect or busi-
ness fault of whatever nature is to be considered as one and the same 
occurrence’; that having stated that the damage occurring originated in 
the defectiveness of the distributed product, the court of appeal deduced 
from this, correctly applying the terms of the underwritten policy and 
answering the contentions advanced in court, that the annual insurance 
cap applied to the sum total of the damage attributable to the defect and 
not to each of the sales; from which it followed that the ground of appeal 
could not be admitted;

FOR THESE REASONS: DISMISSES the appeal.”

Long tail damage3. 

41. In your country, do standard-term insurance policies use clauses whereby 
the liability of a former insurer is limited to a specified period of time after the 
end of the insurance contract? If so, please give examples of how these clauses 
are worded and how they are interpreted. What is considered to be the starting 
point for the relevant limitation period (e.g. the date on which the insurance 
contract ended, the date of the insured’s negligence or the date on which the 
damage was sustained)? In this context, where is the line drawn between sev-
eral independent damage events and a single damage event?

The question of the duration of insurance cover has been the subject of new 
provisions inserted into the Insurance Code by Act No. 2003-706 of 1 August 
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2003. I shall limit myself to an account of the principal outlines of the new 
provisions, without discussing the previous legal position.

In the terms of art. L. 124-5 of the Insurance Code:

“Cover is triggered, at the option of the parties, either by the harmful 
event (fait dommageable) or the claim. In any event, when there is li-
ability cover for physical persons outside their business activities, cover 
is triggered by the harmful event. A decree in the Conseil d’Etat may also 
specify one of these triggers for other forms of cover.

The contract must, depending on the circumstances, reproduce the text of 
either the third or the fourth paragraph of the present article.

Cover triggered by the harmful event covers the insured against the pe-
cuniary consequences of adverse occurrences (sinistres), provided that 
the harmful event takes place between the initial coming into effect of 
the cover and its date of termination or expiry, whatever the date of other 
constituent elements of the occurrence.

Cover triggered by the claim covers the insured against the pecuniary 
consequences of adverse occurrences, provided that the harmful event 
is before the date of the cover’s termination or expiry, and that the first 
claim is addressed to the insured or his insurer between the initial coming 
into effect of the cover and the expiry of a period subsequent to the date of 
its termination or expiry as specified in the contract, whatever the date of 
other constituent elements of the occurrence. However, there is cover for 
occurrences where the insured became aware of the harmful event after 
the date of termination or expiry only if, at the moment when the insured 
had knowledge of the harmful event, the cover had not been renewed or 
had been renewed on the basis of triggering by way of harmful event. The 
insurer will not cover the insured against the pecuniary consequences of 
occurrences if he establishes that the insured had knowledge of the harm-
ful event at the date the policy was underwritten.

The period subsequent to cover triggered by way of claim cannot be less 
than five years. The cap applicable to cover triggered during this period 
cannot be less than that applicable to cover triggered during the year pre-
ceding the date of the contract’s termination. A longer period and a higher 
level of subsequent cover may be fixed by decree. 

When the same occurrence is capable of bringing into play the cover pro-
visions of several successive contracts, cover triggered by the harmful 
event having taken effect after the implementation of Act No. 2003-706 
of 1 August 2003 on financial security, takes priority without calling for 
the application of the fourth and fifth paragraphs of art. L. 121-4.

The provisions of the present article do not apply to insurance cover for 
which the law establishes other conditions of application relative to the 
duration of cover.”
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The legislative text allows the duration of cover to be fixed by one or other of 
two methods.

In the system based on the harmful event (art. L. 124-5 para. 3), there is cover 
so long as it is in force on the day the harmful event occurs. This idea is defined 
as “the event which is the effective cause (cause génératrice) of the damage”, 
or “the event generating liability for the damage” (fait générateur du dom-
mage); it is therefore something distinct from the damage itself. The cover 
provided by the insurer consequently ends only with the action for damages 
itself (e.g. the date on which it is time-barred).

The system based on the claim in art. L.124-5 paras. 4 and 5 is complex as it 
gives the insurance cover, in substance, unlimited retroactive effect (une re-
prise du passé illimité dans le temps), as well as imposing ongoing cover for at 
least five years, the parties being able to agree to a longer period. 

42. CASE STUDY (long tail damage) P Company develops, manufactures and 
distributes motor equipment, including fuel pumps. As the result of a design 
fault in the pumps, the fuel supply of motor vehicles in which they are incorpo-
rated is often interrupted without warning. Assume that this leads to numerous 
accidents for which P Company is liable under your laws on product liability. 
Until a) the pump’s development, b) its manufacture, c) its distribution, and 
d) the consequent accidents, P Company’s product liability was insured by I. 
After the termination of the insurance contract with I, P Company takes out in-
surance with J. Which insurer, I or J, has to cover P Company’s liability for its 
faulty fuel pumps in each of scenarios a)-d)? Assume that the standard terms of 
both insurers’ contracts contain clauses on liability for long tail damage that 
are most common in your country.

If one assumes that cover with both I and J is triggered by the occurrence of 
a harmful event (fait dommageable), the relevant cover is that which was in 
effect on the date the harmful event came about. It remains to be determined 
what was the harmful event here: the development, the manufacture or the 
distribution of the pumps, or the subsequent accidents. If there is a specific 
definition in the contract, it is that which has to be applied. If not, the juris-
prudence of the courts seems to waver somewhat. As indicated supra no. 105, 
it is not the damage that constitutes the harmful event but le fait générateur 
du dommage, which could refer to the development, the manufacture or the 
distribution, depending on how one understands it. Some decisions have gone 
in favour of the date of the defective development of the product,21 but oth-
ers – more recent – opt for the date of delivery.22 In this case, it is the contract 
in effect on the day of delivery (with either I or J, depending on the precise 
facts) which applies.

21 E.g. Cass. Crim., 20 June 1991, no. 89-87026.
22 Cass. Civ.1, 30 January 1996, Bull. civ. I no. 46, 29.

 104

 105

 106

 107



174 Suzanne Galand-Carval

Consider by way of alternative hypothesis that cover with the two insurers is 
triggered by the making of a claim, and that the harmful event (delivery) oc-
curs during the first period of cover (I) while the victim’s claim is made in the 
second period of cover (J). In that case, the first insurer (I) has to cover the 
liability if the insured knew of the harmful event before the conclusion of the 
second insurance contract and if the claim was made before the expiry of the 
specified follow-on period (délai subséquent). If not, it is the second insurer 
who has to answer the claim.23 

Liability limits in compulsory third-party insurance4. 

43. Would the fact that, in certain fields, third-party insurance is required by 
law have any effect on the extent to which liability limits in terms of aggregate 
series clauses, claims series clauses and long tail damage clauses are legally 
allowed?

Yes, the legislative texts establishing compulsory insurance generally contain 
provisions relating to the cover trigger (claim or harmful event) as well as 
definition of the relevant occurrence, and whether “globalisation” is allowed 
or not.

23 Source: Annex to art. L. 112-2 of the Insurance Code (fact sheet relating to the functioning of 
liability cover over time, supplied to insureds under art. L. 112-2 of the Code).
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AGGREGATION AND DIVISIBILITY OF DAMAGE IN 
GERMANY: TORT LAW AND INSURANCE

Gerhard Wagner

GeneralI. 

1. Does your legal system have general rules, whether statutory or case-law, 
which regulate the categorisation of harm as a single indivisible loss or a 
plurality of losses? Have such rules been proposed in the secondary legal lit-
erature? Does the distinction have any significance in practice?

In German law, statutory provisions addressing the distinction between a sin-
gle damage and a multitude of damage events do not exist. This does not mean, 
however, that the problem does not exist. In the area of the substantive law 
of torts, it is common to distinguish between injury, i.e. the infringement of a 
legally protected interest (Rechtsgutsverletzung), and damage sustained as a 
consequence of the injury – consequential damage (Folgeschäden).1 

The question of single loss/plurality of losses arises in several situations. The 
three most important contexts in which it is discussed are the following:

Lis pendens•  and res judicata: A prominent concept within the German law 
of civil procedure is that of the “subject matter of litigation” (Streitgegen-
stand). The subject matter of the litigation triggers the effect of lis pendens, 
delineates the scope of the judicial decision and defines the limits of the 
res judicata effect. In each of these cases, the question comes up whether 
a multitude of losses which were caused by one and the same tortious or 
otherwise wrongful act constitute a single claim, i.e. a single “subject mat-
ter of litigation” or several claims. 
Prescription: In German law, prescription is thought to be an institution • 
of substantive law. Nonetheless, it is good law that the filing of a claim 
in civil litigation arrests the prescription period. § 204 (1) (No. 1) BGB 
provides that the commencement of civil proceedings stops the running of 
prescription time. Again, the question arises whether the commencement 
of civil proceedings with regard to one category of loss stops prescription 

1 Cf. H. Kötz/G. Wagner, Deliktsrecht (10th ed. 2006) para. 93 ff., 130 f., 134.
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also with regard to other categories of loss which are the consequence of 
the same wrongful act.
Multiple tortfeasors: Cases involving multiple defendants are particularly • 
hard to resolve because they often pose serious difficulties with respect to 
causation. The causation issue may rather easily be resolved if it is possible 
to define distinct fractions of the overall loss, to classify these fractions as 
single losses and to attribute them to one in the group of tortfeasors. 

There is case law for each one of the three issues defined above. The case law 
and principles governing in each area are somewhat special to that area, as an 
overall concept or theory of divisibility of damage does not exist. On the other 
hand, judges and scholars working within one area certainly take notice of what 
happens in the neighbouring contexts. Therefore, there is a certain degree of 
convergence, in the sense that the definitions of unity and of plurality of losses 
are not entirely different, passing from one branch of the law to another. 

With some degree of generalization it can be said that substantive law tends 
to treat alike losses that grow out of one and the same tortious act or accident. 
The seminal work of Friedrich Mommsen, published in 1855, brushed away 
the Prussian law and the German common law which entertained a panoply of 
categories of damage.2 It was Mommsen’s aim to achieve a unitary concept of 
damage and a uniform law of damages.3 His idea was that the scope of com-
pensation for pecuniary losses should be the same regardless of what the basis 
for liability was. As far as non-pecuniary losses are concerned, Mommsen did 
not recognize them as “damage” at all because Roman law, which formed the 
basis and the framework of his legal thought, limited the concept of damage 
to pecuniary losses only.4 Under the current law, there is no doubt that damage 
of any kind is to be compensated once liability is established. The general law 
of damages, enshrined in § 249 ff. BGB does not distinguish between “imme-
diate” and consequential, direct and indirect damage nor between losses sus-
tained (damnum emergens) and gains foregone (lucrum cessans).5 Rather, all 
categories of damage are treated the same, i.e. they stand to be compensated. 
This is the so-called principle of “total reparation” (Totalreparation) or full 
compensation on which the German law of damages is built.6 

With full force, the principle of full compensation only applies to pecuniary 
losses. Deeply rooted in the Roman tradition, the fathers of the BGB started 
from the premise that non-pecuniary losses and money were incommensurable 

2 F. Mommsen, Beiträge zum Obligationenrecht, 2. Abteilung, Zur Lehre von dem Interesse 
(1855).

3 Cf. G. Schiemann, „Neues“ allgemeines Schadensrecht durch Rückfall hinter Friedrich Mommsen?, 
in: R. Zimmermann (ed.), Rechtsgeschichte und Privatrechtsdogmatik (1999) 259, 262, 265.

4 Mommsen (fn. 2) 14, 133.
5 G. Schiemann in: J. von Staudinger, Kommentar zum Bürgerlichen Gesetzbuch (2005) Vor 

§ 249 para. 43 ff.
6 G. Wagner in: E. Lorenz (ed.), Karlsruher Forum 2006: Schadensersatz – Zwecke, Inhalte, Gren-

zen (2006) 12.
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and thus should not give rise to a claim for money.7 After much discussion, the 
door was opened to some degree because the BGB allows for compensation 
of pain and suffering and other non-pecuniary losses which are incurred as a 
consequence of personal injury.8 However, the Roman tradition is still alive 
as, up to the present day, non-pecuniary loss travels in a compartment of its 
own. It is still thought to be a distinct category of loss, to be kept separate from 
money compensation for pecuniary losses. As a consequence, the parameters 
for assessing damages for pain and suffering are different from the principles 
governing the calculation of a money payment meant to cover out-of-pocket 
losses. In particular, the degree of fault on the part of the tortfeasor plays a 
major role when it comes to the estimation of damages for pain and suffering 
and other categories of non-pecuniary loss.9 Furthermore, damages for pain 
and suffering must be assessed in a single step; it is not permissible to split up 
the assessment of compensation by bringing partial claims.10

In contrast to the rather general substantive law of damages, procedural law tends 
to split losses up into rather narrow categories. The reason is that German civil 
procedure operates with a very narrow concept of the subject matter of the dis-
pute. It is well accepted that compensation for property damage is a different sub-
ject matter from compensation for personal injury.11 Different heads of damage 
constitute different claims in litigation. As a consequence, the final determination 
of a claim for one head of loss does not, as such, preclude the bringing of a claim 
for another head of damage. Likewise, within each category of injury, different 
ways to assess the harm suffered do not count as different heads of damage.12 It 
seems fair to say that the courts look at the interest whose alleged infringement 
forms the basis of a claim for damages: As long as the interest remains identical, 
variations in the assessment of damages do not lead to a different category. In 
this sense, the protected interests listed in § 823 (1) BGB also rule the procedural 
sphere with its distinction between a single and a plurality of claims.

These observations are illustrated by a judgment handed down in 1997 in which 
the BGH distinguished within the area of physical injuries between those loss-
es that are the consequence of the initial harm and other losses which, in them-
selves, are a separate category of harm.13 In the case at hand, the plaintiff had 
won a judgment in the amount of DM 750 for whiplash suffered in the course 
of a traffic accident. After this judgment had become final and binding he filed 
another claim for DM 80,000 for psychiatric injury suffered as a consequence 
of the accident. The court allowed the claim – which was not time-barred – for 
the reason that the psychiatric injury complained of in the second law suit was 
another harm separate from the whiplash complained of in the first. 

7 Ibid., 12, 96.
8 Ibid., 101 f.
9 Ibid., 97 f.
10 BGH Neue Juristische Wochenschrift (NJW) 2001, 3414 f.
11 BGH NJW-RR (Rechtsprechungs Report: Zivilrecht) 2001, 1275.
12 Entscheidungen des Bundesgerichtshofes in Zivilsachen (BGHZ) 119, 20, 23.
13 BGH NJW 1998, 1786.
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Finally, damages for non-pecuniary harm again form a different head of dam-
age if there is a parallel claim for compensation of pecuniary losses – medical 
expenses, lost earnings – even if caused by the same injury.14 It is generally 
accepted that a claim for compensation of the former does not include the latter 
and vice versa. 

Liability for DamageII. 

Recoverability of Divisible and Indivisible LossesA. 

2. In your national tort law, is liability for damage addressed separately for 
different parts of the overall loss where different protected interests are af-
fected (e.g. interference with the person or interference with property; pecu-
niary damage or non-pecuniary damage) even if the harm resulted from the 
same tortious conduct by the same tortfeasor? If the requirements for liability 
have to be addressed separately for each kind of loss, how might this affect the 
tortfeasor’s liability?

Within procedural law, it is generally thought that each category of harm forms 
a “subject matter of litigation” (Streitgegenstand) in itself, with the effect that 
they may be treated differently by a court of law and they may even be brought 
before different forums.

On the level of substantive law, however, the categories of harm are not dis-
tinguished from one another. By far the most important provision within the 
German law of delict is § 823 (1) BGB which attaches liability in cases of 
wrongful interference with a legally protected interest, provided the injurer 
acted intentionally or negligently.15 § 823 (1) BGB provides a list of protected 
interests, namely life, health and bodily integrity, liberty, property and other 
rights. These interests are put on the same level in the sense that their protec-
tion does not vary with respect to the degree of fault or the remoteness of dam-
age. Therefore, it is common practice not to distinguish between the various 
kinds of loss as far as the establishment of liability is concerned.

However, it is generally accepted that the liability is limited by the theory of 
protective purpose (Schutzzweck der Norm).16 This approach looms particular-
ly large in § 823 (2) BGB which requires the violation of a statutory standard 
of behaviour as a trigger of liability. Here, it is not enough for the plaintiff to 
establish that the defendant’s conduct was in conflict with a statutory rule but 
is further required that the statute was intended to protect the plaintiff – and 
not persons other than the plaintiff – and that it was intended to protect the 
particular interest which was allegedly infringed. In the familiar cases in which 
the defendant violated one of the many rules of the road it is well accepted that 

14 BGHZ 30, 7, 18.
15 For an exposition cf. Kötz/Wagner (fn. 1) para. 95 ff.
16 Ibid., para. 195 ff.
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liability is limited to cases involving personal injury or damage to property 
and does not extend to pure economic loss, even if such loss was caused by the 
wrongful behaviour of the defendant.

Although the contravention of a statutory rule is not an element of liability 
under § 823 (1) BGB, it is thought that the theory of protective purpose also 
applies here. An illustrative case decided by the BGH involved the familiar 
situation of a traffic accident.17 It was undisputed that the defendant was li-
able for the damage caused by the accident. The problem was that the plaintiff 
had not only sustained property damage but also suffered a stroke. The latter 
was caused not by the impact of the car but by the subsequent behaviour of 
the defendant and the other passengers in his car. The court allowed the claim 
for compensation of property damage but rejected the claim for compensation 
for the stroke. It held that the statutory rules of the Road Traffic Act were not 
intended to prevent this type of injury, and that under § 823 (1) BGB, the result 
could not be any different.

Where a legally protected interest is infringed, and the harm is within the pro-
tective purpose of the statute or other duty, the tortfeasor is liable for the full 
loss. This principle of full compensation is derived from § 249 (1) BGB which 
requires the party liable in damages to put the injured party in the state it would 
have been in had the harmful event not occurred. When it comes to the as-
sessment of damages the liability issue is pushed into the background. For the 
purpose of § 249 ff. BGB it is irrelevant which interest had been interfered 
with and whether the tortfeasor had acted maliciously, intentionally or only 
negligently.

Non-pecuniary losses are a special category because German law operates on 
the basis of the principle that money-compensation for non-pecuniary losses 
is the exception and not the rule. Furthermore, the ordinary principle that the 
degree of fault on the part of the defendant is irrelevant at the quantum stage 
does not apply.18 In assessing damages for pain and suffering the courts also 
take into account whether the defendant acted wilfully or inadvertently. The 
more culpable the defendant appears to have acted, the higher the damages for 
pain and suffering the court is likely to award.

3. CASE STUDY (different kinds of loss; contributory negligence) P is injured, and 
his glasses are broken, in a traffic accident negligently caused by D. P claims 
compensation for a) pain and suffering b) medical expenses and c) his broken 
glasses. Is P’s harm regarded as a single indivisible loss or as a plurality of in-
dependent losses? Assuming P had not fastened his seat belt, how is his contribu-
tory negligence taken into account with regard to each of the three categories of 
his damage?If there are differences in the effect of the contributory negligence 
depending on the kind of loss suffered, how are these justified?

17 BGHZ 107, 359, 364 f.
18 Kötz/Wagner (fn. 1) para. 708.
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In cases involving traffic accidents, the parties may be responsible under both the 
general law of delict and the special provisions of the Road Traffic Act (Straßen-
verkehrsgesetz, StVG), imposing strict liability. However, even under the regime 
of strict liability, fault on the part of the victim reduces the amount of compensa-
tion, § 9 StVG. In addition, among several drivers and keepers of automobiles, 
damages must be apportioned pursuant to the degree of fault on the part of each 
driver involved, § 17 (1), (2) StVG. Therefore, in cases involving drivers and 
keepers of automobiles only, there is hardly any difference between the law of 
delict and the law of strict liability under the Road Traffic Act.

With that said, the answer to the question whether the three categories of loss 
will be regarded as a single loss or a plurality of losses does not need to distin-
guish between the different bases of liability. On the level of procedural law it 
is for the victim to decide whether to bring a single claim for compensation of 
total losses or whether to file separate claims for different categories of harm. 

As far as the substantive law is concerned, pain and suffering, medical ex-
penses and broken glasses are not to be lumped together into a “single loss” 
either. Instead, the court will consider each type of harm separately in order 
to put a damages figure on each single one. It is only after this has been done 
that the numbers will be added up to an aggregate amount on which judgment 
will be entered. 

Even though the German courts follow a “pointillistic” approach, they will 
normally not engage in multiple assessments of contributory negligence. In 
ordinary cases, the impact of contributory negligence will be assessed only 
once, expressed in a deductible, e.g. 20% or 50%, and the latter applied to the 
several damages figures calculated beforehand. This does not rule out a more 
discriminative practice, however. If it can be shown that fault on the part of 
the victim contributed to property being damaged but did not contribute to 
physical injury, a separate assessment is appropriate.19 A pertinent example is 
the familiar case that the rider of a motorbike was struck down by a car while 
not wearing a helmet. The failure to wear a helmet must be taken into account 
when setting the quota of compensation for head injuries, but not when assess-
ing damages for a broken leg or for the destruction of the motorbike.20 Another 
example is the failure of the driver of a car to fasten his/her seat belt.21 Again, 
it is obvious that such negligent behaviour increases the risk of severe bodily 
injuries but not the risk of property damage to the car. There is nothing in the 
German statutes or case law that would prohibit distinctions between several 

19 Staudinger-Schiemann (fn. 5) § 254 para. 111, 129; with regard to separate assessments E. 
Schneider, Zusammentreffen eines Mitverschuldens bei der Entstehung des Schadens und 
eines solchen bei dessen Niedrighaltung, Monatsschrift für Deutsches Recht (MDR) 1966, 455; 
S. Mössner, Quotierung von Anwaltsgebühren?, Versicherungsrecht (VersR) 1969, 499.

20 Staudinger-Schiemann (fn. 5) § 254 para. 129.
21 Failure to fasten one’s seat belt constitutes contributory negligence under § 254 (1) BGB: LG 

Meiningen Deutsches Autorecht (DAR) 2007, 708; BGH NJW 2001, 1485; OLG Karlsruhe 
DAR 1990, 342.
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types of harm in the context of contributory negligence. In practice, courts 
are reluctant to engage in separate assessments of contributory negligence for 
different categories of harm,22 even though there is no doubt about what the 
law requires. Within the jurisprudence of the BGH there are judgments which 
illustrate how the separate assessment could work out.23

Once again, damages for pain and suffering are special. It is thought that be-
cause of the incommensurability of pain and money, a two-step procedure is 
not appropriate. The court must not, in a first step, assess damages for pain and 
suffering and then, in a second step, reduce the amount by a quota reflecting 
the contributory negligence of the victim. Instead, a one-step procedure is to 
be followed, requiring the court to make an overall estimation of the appropri-
ate amount of damages.24 In doing so, the decision maker has to consider the 
full range of factors, i.e. the severity of the harm, the degree of fault on the 
part of the defendant as well as the degree of contributory fault on the part of 
the plaintiff. Commentators have pointed out correctly that there is little jus-
tification for abandoning the two-step approach with regard to non-pecuniary 
loss.25 The effect is that the court must engage in the exercise of simultane-
ously weighing and balancing a plurality of rather soft factors without clear 
guidance as to how this could be done rationally. 

4. In your national tort law, are there cases other than in respect of personal 
injury where the requirements for liability have to be addressed separately for 
each different kind of loss even though the harm resulted from a single tortious 
act or omission?

German law of delict draws two rather fundamental distinctions. With regard 
to the liability issue, the crucial distinction is between infringements of pro-
tected rights on the one hand (subjektive Rechte) and pure economic loss (reine 
Vermögensschäden) on the other. With regard to the former, the wrongful and 
culpable – intentional or negligent – interference with a subjective right trig-
gers an obligation to compensate the victim in full, i.e. for each and every loss 
sustained. On the other hand, there is no liability for pure economic loss, i.e. 
pecuniary loss that is not itself the consequence of an infringement of a subjec-
tive right. Thus, the same negligent act may give rise to liability for infringe-
ment of subjective rights but not to liability for pure economic loss.

The second fundamental distinction concerns the nature of the loss. The prin-
ciple that liability for infringements of subjective rights involves an obligation 

22 Staudinger-Schiemann (fn. 5) § 254 para. 129.
23 BGH NJW 1979, 980; BGHZ 3, 46; H. Heinrichs in: O. Palandt, Bürgerliches Gesetzbuch (68th 

ed. 2009) § 254 para. 12.
24 BGH VersR 1961, 711, 713; 1970, 624, 625; OLG Karlsruhe OLGR Karlsruhe 1998, 213, 214; 

also OLG Düsseldorf NJW-RR 1996, 927; cf. OLG Naumburg OLGR Naumburg 1999, 216, 
217; Palandt-Heinrichs (fn. 23) § 253 para. 21; H. Oetker in: Münchener Kommentar (Münch-
Komm) (5th ed. 2007) § 254 para. 118; Staudinger-Schiemann (fn. 5) § 254 para. 128.

25 D. Looschelders, Die Mitverantwortlichkeit des Geschädigten im Privatrecht (1999) 608.
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to compensate the victim in full does not apply without qualification in the 
area of non-pecuniary losses. Rather, only those losses count which have been 
caused by personal injury, i.e. infringements of the personal rights to health, 
bodily integrity, and freedom of movement. Destruction of a beloved piece of 
personal property does not give rise to a claim for damages other than for com-
pensation of the pecuniary losses, e.g. cost of repair or replacement. 

To the extent that the German law of delict distinguishes between both, differ-
ent categories of rights and interests and different types of harm, it is necessary 
to respect these distinctions when it comes to the assessment of damages. This 
implies that the court must not lump together damages of various kinds into 
one overall loss, but keep the damages associated with the infringement of a 
particular subjective right separate from harm caused by the infringement of 
some other right. As has been pointed out above (supra no. 10 ff.), non-pecuni-
ary losses always require special treatment and separate assessment. 

Recoverability of Consequential LossB. 

5. Please state how consequential loss is defined in your national tort law. Is 
consequential loss regarded as an independent harm that has to be addressed 
separately or as part of the overall damage, meaning that there is no need 
to re-consider the requirements for liability found to have been satisfied in 
respect of the “primary loss”? Where is the line drawn between several inde-
pendent losses and a consequential loss?

In light of what has been said above (supra no. 20 ff.), it is not surprising that 
the distinction between primary loss and consequential loss is of some impor-
tance within the framework of the German law of delict.26 The point is that 
there is no liability for the negligent causation of pure economic loss but full 
liability for the negligent infringement of a subjective right that itself causes 
economic losses. In a nutshell, economic losses which are not the consequence 
of the infringement of a subjective right and are thus “pure”, are eliminated 
from the menu of compensation, whereas consequential economic losses are 
readily compensated. Under these principles the question of whether a par-
ticular pecuniary loss is to be classified as consequential loss – consequential 
to the infringement of a subjective right – or as non-consequential and in this 
sense “pure” becomes crucial indeed. Where the loss may be classified as con-
sequential there is full liability, where it is pure there is no liability. 

Apart from the issue of pure economic loss, the distinction between primary and 
consequential losses has a bearing on the resolution of cases in another respect. 
The list of protected rights drawn up in § 823 (1) BGB has got not only the effect 
of excluding fault-based liability for pure economic loss but also of shifting the 
focus of fault away from consequential damage and towards the infringement of 

26 Staudinger-Schiemann (fn. 5) Vor § 249 para. 44.
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the subjective right itself.27 Liability under § 823 (1) BGB is established once it 
is shown that the defendant acted negligently in causing injury to the protected 
interest. For a finding of negligence it must be asked whether a reasonable per-
son in the historical situation would have been able to foresee the harm and to 
take cost-effective measures to prevent its occurrence. On the other hand, it is ir-
relevant whether a reasonable person would have foreseen the nature and extent 
of consequential damage which itself was caused by the primary injury to the 
protected interest. This is expressed in the principle that the focus of negligence 
is shifted to an “early link” in the chain of events that led to the damage eventu-
ally suffered by the victim (Vorverlegung des Verschuldensbezugs).

An example, at the same time tragic and peculiar, may serve to illustrate the im-
portance of the distinction between primary and consequential loss: In the 1920s, 
the plaintiff lost a leg in an accident for which the defendant was liable.28 During 
the Second World War the city where the plaintiff lived was subject to bombing 
raids. When the bombs were coming down and exploding, people would run for 
their lives towards shelters. Because of his handicap the plaintiff did not make 
it to the shelter in time and was seriously wounded. His remaining leg had to be 
amputated. After the war had ended, the plaintiff came back to the defendant and 
asked for damages for his “second leg”. The defendant refused, arguing that it 
was impossible for a reasonable person living in the 1920s to foresee the horrors 
of World War II and to do anything in order to prevent them from occurring. This 
kind of defence would have been perfect if the loss complained of was a “pri-
mary loss” such that the plaintiff had to establish the basis of liability. However, 
the BGH classified the loss as consequential, i.e. a consequence of the traffic ac-
cident that had occurred in the 1920s, and thus saw no need to open the liability 
issue again. Because the defendant was liable for the loss of the first leg, he was 
obligated to compensate for the loss of the second leg as well. It is irrelevant 
whether a reasonable person could have foreseen the subsequent loss. Rather, it 
suffices that the subsequent loss was caused by the primary injury, for which the 
defendant certainly was responsible, and that the consequential loss does stand 
the test of adequate causation. In this regard, the court held that it was not beyond 
imagination that a handicap as serious as the loss of a leg reduces the capacity of 
the victim to protect himself from future harm.

6. CASE STUDY (consequential loss; contributory negligence) P’s right hand is 
injured in a traffic accident negligently caused by D. Consequently, P is unable 
to pursue his career as a piano teacher for six weeks. P thus sustains loss of 
earnings. Assuming that P himself acted negligently and that his negligence 
contributed to his pain and suffering, but it did not have any effect on his 
ability to work and therefore on his loss of earnings, to what extent is D liable 
for a) P’s pain and suffering and b) his loss of earnings? In the instant case, 
is loss of earnings regarded as an independent loss that has to be addressed 
separately?

27 Kötz/Wagner (fn. 1) para. 209 f.
28 BGH NJW 1952, 1010 f.
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As has been explained above, reduction of the amount payable as compensation 
in accordance with the contribution of the victim must be dealt with separately 
for each type of injury. There is no doubt that a discriminatory assessment is in 
order with respect to infringements of different rights and interests within the 
list of § 823 (1) BGB. 

The present case is different because there is only one subjective right at stake, 
i.e. the right to health and physical integrity. The categories of loss complained 
of by P – lost earnings, pain and suffering – are both damages consequential 
upon one and the same primary loss, i.e. personal injury. However, general 
principles suggest that this case must be treated the same as the related one 
where several distinct rights have been infringed. A reduction of damages un-
der § 254 (1) BGB requires not only that the victim acted negligently but also 
that his or her negligence contributed to the loss in question. To the extent that 
this is not true, because the contribution had no effect on the earning capacity 
of the victim, a reduction of damages is not in order.

In addition, it must be borne in mind that damages for pain and suffering form 
a special category of loss anyway which has to be dealt with independently 
from the compensation of pecuniary loss (supra no. 5, 8, 19). Furthermore, in 
the area of pain and suffering, contributory negligence is not to be assessed 
after the amount of compensation has been fixed in order to then deduct a cer-
tain sum from the amount awarded primarily. Rather, contributory negligence 
forms one of the factors the court must take into account when assessing dam-
ages for pain and suffering in the first place. There is no reason why this should 
not be done where the contribution had no detrimental effect on the earning 
capacity of the victim.

7. CASE STUDY (consequential loss; statute of limitation) In January 2000 D 
breaks into the production hall of P Company, which manufactures computer 
equipment. He damages some high-tech components which have been pre-
pared for delivery to other manufacturers. Since the break-in and the damage 
caused by D are not noticed immediately by P Company staff, some of the 
damaged computer equipment is sent to different manufacturers (A, B, and 
C) without having been repaired adequately prior to dispatch. Consequently, 
P has to pay damages to his customer A. After successfully claiming recourse 
from D in January 2002, P is sued for damages by his customer B and in Janu-
ary 2003 by C. Are the payments to B and C regarded as consequential losses 
that are part of the overall damage caused by D, or as independent losses that 
have to be addressed separately? What are the commencement dates for the 
limitation periods applying to P’s recourse actions in respect of his payments 
to A, B, and C?

The payments to B and C are regarded as consequential losses of the burglary 
or, more precisely, of the infringement of P’s property rights in his computer 
equipment for which D is responsible. If it were otherwise, the payments to B 
and C may not be compensable at all as they constitute pure economic loss. Li-

 26

 27

 28

 29



Germany 185

ability for pure economic loss is contingent on the tortfeasor intending to cause 
this particular type of damage, § 826 BGB.

Turning to questions of prescription, § 195 BGB sets the limitation period at 
three years. The time limit is calculated from the end of the year in which the 
claim accrued, provided that the plaintiff knew about the claim and the person 
responsible or his failure to notice constitutes gross negligence (§ 199 BGB). 
Assuming that P Company obtained knowledge of the burglary within the year 
2000, the three-year period began on 1 January 2001. 

The crucial question relates to the date on which damage claims accrue in 
cases where one injury causes a series of consequential losses. The answer 
is provided by a concept called “principle of unity of damage” (Prinzip der 
Schadenseinheit).29 In essence, this provides that the claim for compensation 
of several consequential losses caused by one and the same tortious act accrues 
at the earliest time of loss. In other words, the first time the victim incurs a 
loss consequential upon the injury complained of, the claim for compensation 
of all consequential losses accrues. Provided that the victim recognizes the 
first loss at the time of its manifestation or could have realized it by exercising 
minimum care, the limitation period runs from the end of the year in which the 
earliest loss manifested itself. 

To be sure, there are exceptions to the principle of unity of damage (Schaden-
einheit). In case of long tail injuries there is a serious risk that the limitation 
period expires before a future loss even manifests itself. In such a scenario, the 
victim never has a chance to assert his rights. In order to avoid such an absurd 
result, the principle of unity of damage is confined to those losses that can rea-
sonably be foreseen at the time that the initial damage materialized, provided 
that the victim obtained knowledge or should have gained knowledge (§ 195, 
199 (1) BGB).30 Whether or not a particular damage was foreseeable must be 
evaluated from an objective point of view, asking whether a medical practitio-
ner of the relevant discipline could have foreseen that further harm was still 
looming in the future, i.e. that the victim would suffer more losses as time 
progressed.31 This measure is somewhat surprising as it is not the perspective 
of the victim but the perspective of an expert that counts for the purposes of 
prescription. If the expert called upon in the second dispute classifies the con-
sequential harm as typical for injuries of the particular time, the consequential 

29 BGHZ 50, 21, 24; BGH NJW 1998, 1488; Palandt-Heinrichs (fn. 23) § 199 para. 14; W. 
Henrich/G. Spindler in: H.G. Bamberger/H. Roth (eds.), Kommentar zum Bürgerlichen Ge-
setzbuch (2nd ed. 2007) § 199 para. 27 f.; H. Grothe in: MünchKomm (5th ed. 2006) § 199 
para. 9; cf. also F. Peters in: J. v. Staudinger, Kommentar zum Bürgerlichen Gesetzbuch (2004) 
§ 199 para. 34.

30 BGH NJW 2000, 861, 862; NJW 1979, 268, 269; NJW 1973, 702; BGH NJW 1997, 2448, 
2449.

31 BGH NJW 1991, 973, 974; BGH NJW 1997, 2448, 2449; BGH NJW 2000, 861, 862; Bam-
berger/Roth-Henrich/Spindler (fn. 29) § 199 para. 27, with further references.
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harm was in fact foreseeable.32 The court justifies its approach by pointing to 
the fact that the victim will solicit the advice of an expert before filing a dam-
age claim.33 Where this is the case, the victim has the opportunity to prevent 
prescription by filing a claim for declaratory judgment. If proven successful, 
the judgment will establish the liability of the defendant for all future losses. 

The BGH is reluctant to classify consequential losses as unforeseeable un-
der the standard explained above. The court works on the presumption that, 
normally, it is foreseeable that more harm will grow out of the same injury. 
Exceptions to the rule are allowed in cases where very serious consequences 
developed out of an injury that appeared to be minor. 

Commentators criticize the doctrine of Schadenseinheit for being too harsh 
on the victim, imputing him of having the knowledge of experts in the field 
of the particular injury.34 Recently, the court has shown a somewhat guilty 
conscience by allowing the plaintiff to invoke the doctrine of good faith (§ 242 
BGB) for the purpose of fending off the defence of prescription.35

In the instant case, it seems unlikely that a court would deem the losses in-
curred in 2003 as having being unforeseeable at the time of detection of the 
burglary, i.e. in the year 2000. Assuming that a claim for damage caused in 
2000 cannot be brought after three years, i.e. after 31 December 2003, any 
further claim would be time-barred. 

8. In your national tort law, are there any other cases not previously mentioned 
where it may be decisive whether a harm is regarded as a consequential loss, 
and therefore only part of the “primary loss”, or as an independent harm 
caused by the same tortious act or omission?

See supra no. 20 ff.

Liability Caps and Minimum Thresholds C. 

9. Please state when, if at all, liability for damage is capped in your national 
tort law. In such cases, are there statutory provisions or case-law principles 
which deal with the issue of whether the consequent damage is a single indi-
visible loss – in which case the tortfeasor’s overall liability is capped by the 
maximum amount – or a plurality of several independent losses, for each of 
which the tortfeasor is liable up to the maximum amount?

Liability caps are unknown within the German law of delict, understood to 
denote liability for behaviour at once wrongful and culpable. The domain of 

32 BGH NJW 1991, 973, 974.
33 BGH NJW 2000, 861, 862.
34 Staudinger-Peters (fn. 29) § 199 para. 35.
35 BGH NJW 2000, 861, 862.
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caps on damages is therefore the area of strict liability. It is a hallmark of 
the German law of strict liability that the responsibility of the tortfeasor is 
limited to certain maximum amounts. This is true for the areas of road traf-
fic (§ 12 StVG), railroads (§ 9, 10 Haftpflichtgesetz, HPflG), air traffic (§ 37 
Luftverkehrsgesetz, LuftVG), product liability (§ 10 Gesetz über die Haftung 
fehlerhafter Produkte, ProdHaftG), environmental liability (§ 15 Umwelthaf-
tungsgesetz, UmweltHG) and genetic engineering (§ 33 Gesetz zur Regelung 
der Gentechnik, GenTG).36 

As the list of provisions cited above indicates, there is not a single statutory 
scheme governing strict liability but a number of special statutes which deal 
with particular sources of danger on a category-by-category basis. However, 
they all rest upon common principles. These principles may be summarized as 
follows:

The statutory caps operate separately with regard to personal injury and • 
property damage. The statutes stipulate separate maximum amounts for 
both categories of damage.
The statutes do not confine themselves to cases where a single victim is • 
injured but also cover scenarios with multiple victims. In the area of road 
traffic, different ceilings apply, depending whether one or several people 
have been injured in the course of one accident (§ 12 (1) StVG). 
The statutes provide for a distribution mechanism for cases in which there • 
are several victims and the maximum amount for which the defendant is 
liable does not suffice to compensate each loss. In this case, the maximum 
sum owed by the defendant must be apportioned between the victims ac-
cording to the principle of proportionality. The claim of each plaintiff is 
reduced by an amount which reflects the relationship between his own 
loss and the total losses. Thus, if the cap is set at € 3 million for personal 
injuries of several victims involved in a traffic accident (§ 12 (1) (No. 2) 
StVG), and total damages are € 6 million, each plaintiff receives compen-
sation covering 50% of his or her loss. 

10. Please state when, if at all, the victim has to bear a minimum threshold of 
loss himself in your national tort law. In such cases, are there statutory provi-
sions or case-law principles which deal with the issue whether the damage is a 
single indivisible loss – so that the victim has to bear the below-the-threshold 
loss only once – or a plurality of several independent losses, with the threshold 
therefore applied several times over?

Minimum thresholds for the right to compensation are uncommon in German 
law. The only case where such a threshold exists is product liability under the 
Product Liability Act (§ 11 ProdHaftG) whose origin is of course Art. 9 lit. b) 
EC Product Liability Directive. With respect to claims for compensation of 
property damage brought under this Act, the share to be borne by the victim is 

36 For an overview cf. Kötz/Wagner (fn. 1) para. 536 ff.
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€ 500. The practical impact of the threshold is only minor as the general law 
of delict applies alongside the statutory scheme of the Product Liability Act 
and the Directive. This is the reason why claims for compensation of property 
damage are normally brought under § 823 (1) BGB and not under the Product 
Liability Act.37

The threshold of § 11 ProdHaftG works like a deductible: Each claim for prop-
erty damage is reduced by an amount of € 500. As a consequence, small claims 
not reaching the threshold are reduced to zero.38 In order to apply the deduct-
ible, the total damages must be established first. Here again, consequential 
losses growing out of the same infringement of a protected interest (in the pres-
ent context “damage to a thing”), are treated as a single indivisible loss. Thus, 
where a car has been damaged in a road accident, the cost of repair, the remain-
ing reduction in value and the cost of hiring a replacement car during the time 
of repair, all add up to a single indivisible loss.39 After the summation has been 
done, the deductible will be applied once to the total sum of damages.

The same approach is to be followed where several items were damaged in 
the same accident. If several property items are owned by different people 
each plaintiff will have to accept a reduction of his claim by € 500. Matters 
are no different where the various things belong to one and the same owner. 
Again, the first step is to calculate the total sum of damages for property dam-
age caused by an accident involving a defective product and then to apply the 
deductible. The alternative would be to subtract € 500 from each claim for each 
item. This seems unattractive as it would result in the Product Liability Act 
only protecting property worth more than € 500. 

11. CASE STUDY (minimum threshold in product liability) A short circuit in the 
electric system causes a fire in P’s parked car which completely burns out. The 
fire also destroys P’s golfing equipment that was stored in the car boot, and his 
car telephone system. P claims compensation from the manufacturer on the ba-
sis of the latter’s liability for defective products. Is the whole damage – to the 
vehicle’s telephone system, the vehicle itself and the golfing equipment – to be 
treated as a single indivisible loss or as a plurality of independent losses? The EC 
Product Liability Directive prescribes a minimum threshold in respect of claims 
for property damage. Would separate thresholds apply to each loss – i.e. P’s car, 
the car telephone system, and the golfing equipment – or would a single threshold 
apply to the whole amount? Could one even argue that the damage to the golf bag 
and the damage to the golf clubs are to be regarded as independent losses?

As explained above (supra no. 41), it is thought that the threshold imposed by 
Art. 9 lit. b) EC Product Liability Directive, transformed into German law by 

37 G. Wagner in: MünchKomm (5th ed. 2009) § 11 ProdHaftG para. 2.
38 OLG Hamm VersR 1993, 765, 766; cf. also LG Lübeck VersR 1993, 1282, 1283; J. Kullman in: 

J. Kullman/B. Pfister (eds.), Produzentenhaftung, Vol. 1, chap. 3608, 14.
39 MünchKomm-Wagner (fn. 37) § 11 ProdHaftG para. 4.
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§ 11 ProdHaftG applies only once to each claim for compensation of property 
damage growing out of the same accident. In the present hypothetical, this 
principle would require treating the whole damage as a single indivisible loss, 
including the damage to the telephone system and – sadly – to the golfing 
equipment. It must be emphasised however, that this view was developed by 
commentators and that courts have not had the chance to review the issue as 
of yet.

To this a qualification must be added. Art. 9 lit. b) Product Liability Directive, 
§ 1 (1) (cl. 2) ProdHaftG allow for compensation of property damage only if 
an item of property other than the defective product itself was damaged. In 
the hypothetical at hand, the car is the defective product. Thus, damage to the 
vehicle itself is not compensable under the Product Liability Act. 

The view that, in cases such as this one, damages for destruction of the car 
must be struck out under the ProdHaftG is not universal. Some commentators 
entertain the view that the exclusionary rule of Art. 9 lit. b) Product Liability 
Directive, § 1 (1) (cl. 2) ProdHaftG only applies to the defective component of 
a product.40 In the present hypothetical, this would suggest that the owner may 
not ask for compensation of the defective electric system but that the damage 
to the “rest” of the car, not defective in itself, will be compensated. However, 
this version of the “complex structure theory” is even more implausible under 
the Product Liability Act than within the general law of delict. Therefore, the 
dominant view would not allow compensation of the damage to the car itself. 
However, a claim for damage to the car might be based on § 823 (1) BGB.41

12. Which criteria are decisive in establishing liability caps and minimum 
thresholds in your national tort law? Consider, in particular, the following: the 
kind of loss (e.g. personal injury or damage to property); the form of liability 
(e.g. fault-based liability or strict); the personal attributes of the victim or the 
tortfeasor (e.g. employee, minor, professional); other criteria (e.g. compen-
sation by annuities or by lump-sum). If the law recognises such distinctions, 
could one argue that the loss sustained by the victim in consequence of a single 
tortious act or omission has to be regarded as a plurality of separate losses, 
some of them subject to liability caps or minimum thresholds, and some of 
them not?

As has been explained above, the only minimum threshold existing in current 
German law is that in § 11 ProdHaftG. It only applies to property damage and 
does not cover claims for personal injury. 

40  K. Mayer, Das neue Produkthaftungsrecht, VersR 1990, 691, 698; H. Buchner, Neuorientierung 
des Produkthaftungsrechtes?, Der Betrieb (DB) 1988, 32, 36; J. Oechsler in: J. von Staudinger, 
Kommentar zum Bürgerlichen Gesetzbuch (2003) § 1 ProdHaftG para. 19 ff.

41 Cf. BGH NJW 1977, 379, 380; BGHZ 86, 256 = NJW 1983, 810; BGH NJW 1985, 2420; BGH 
NJW 1992, 1678; BGH NJW 1996, 2224, 2225; MünchKomm-Wagner (fn. 37) § 823 para. 126 ff.
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Within the general law of delict thresholds are unheard of and liability caps 
do not apply. The latter are common in the area of strict liability which is a 
matter of statute in German law. The respective statutes regularly contain such 
provisions with the exception of liability for water contamination under § 22 
Water Preservation Act (Gesetz zur Ordnung des Wasserhaushalts, WHG) and 
the liability of operators of nuclear installations under § 31 (1) Nuclear Energy 
Act (Gesetz über die friedliche Nutzung der Kernenergie und der Schutz gegen 
ihre Gefahren, AtomG). 

The respective statutes introducing strict liability, as well as caps on liability 
distinguish between personal injury and property damage. Different caps apply 
to the two categories of harm. Within each category, damage to a single victim 
caused by one and the same accident or occurrence (Ereignis) is treated as one 
indivisible loss. § 9 Liability Act (HPflG) and § 12 (1) (No. 1) Road Traffic 
Act (StVG) seem to be the only statutes which set different caps, depending on 
whether the victim is compensated by annuities or in the form of a lump-sum 
payment. In the former case, the maximum amounts for which the defendant is 
liable are either € 36,000 annually or a lump sum of € 600,000. Both numbers 
refer to a single victim. 

Plurality of LossesD. 

13. When property jointly owned by two or more parties is damaged, is the 
harm resulting from such damage considered to be a plurality of several inde-
pendent losses sustained by each person whose rights have been infringed? 

The issue whether damage to property owned by more than one party consti-
tutes a single loss or a plurality of losses is not discussed in German law. In 
a first step, one would have to exclude cases where the property is held by a 
corporation or even a private company. In these instances, the claim belongs to 
the legal entity holding title to the property in question.

Assuming that the property is held by several parties in the form of co-own-
ership (Miteigentum), the provisions of § 1008 ff. BGB apply. Among those, 
§ 1011 BGB provides that claims based on ownership may be brought by each 
of the co-owners in his or her own name. Claims for compensation of property 
damage are thought to qualify as being “based on ownership” (Ansprüche aus 
dem Eigentum) within the meaning of § 1011 BGB.42 The rule that each co-
owner is entitled to bring a claim for compensation in his or her own name does 
not entail, however, that he or she may pocket the sum eventually awarded. 
Rather, the claim must be for compensation of all co-owners together who are 

42 BGHZ 121, 22, 24 = NJW 1993, 727 f.; BGH NJW 1996, 117, 119; K. Schmidt in: Münch-
Komm (4th ed. 2004) § 1011 BGB para. 2; P. Bassenge in: O. Palandt, Bürgerliches Gesetzbuch 
(2009) § 1011 para. 2; R. Stürner in: Soergel, Kommentar zum Bürgerlichen Gesetzbuch (2001) 
§ 1011 para. 2.
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classified as joint creditors within the meaning of § 432 BGB.43 Therefore, the 
single co-owner asserting a claim with regard to the property held jointly with 
others acts in the role of an administrator of the joint property, even though he 
or she does not occupy such a position. 

What does the previously explained scheme just explained suggest with regard 
to the question at hand? It seems that the BGB regards damage to a piece of 
property held by co-owners as one indivisible loss. 

14. CASE STUDY (joint ownership) P1 and P2 are joint owners of a building that 
has been destroyed by a malicious arson attack by D. Is the harm sustained by 
P1 and P2 regarded as a single indivisible loss or as two losses sustained by 
P1 and P2 independently, and what are the consequences of the chosen clas-
sification?

From what has been said above (supra no. 49 f.), the answer is straightforward: 
Under the regime of co-ownership of § 1011, 432 BGB, the damage to the 
property would be regarded as a single indivisible loss. P1 and P2 are entitled 
to take legal action against D either jointly or separately. Alternatively, each 
co-owner may file a separate claim but only for the benefit of both owners. In 
order to proceed in this way, the co-owner does not need an authorization from 
the other co-owner. This suggests that the damage is a single indivisible loss. 

15. CASE STUDY (ownership and right of use) P1 owns wooded land over which 
P2 has acquired the prescriptive right to collect timber. D negligently causes 
a fire which destroys the wood. Is the harm suffered by P1 and P2 regarded as 
a single indivisible loss or as two independent losses, and what are the conse-
quences of the chosen classification?

Under German law, the answer depends on the nature of the prescriptive right 
held by P2. If it is based in contract only and not in the law of property, P2 
will not be compensated at all as his damages are classified as pure economic 
loss. 

Assuming that the right to collect timber was transformed into a right in rem, 
like an easement (Grunddienstbarkeit) or a comprehensive right to use the 
land (Nießbrauch), P2 would be entitled to damages, § 1027, 1065 BGB.44 
The issue of how this claim relates to the parallel claim of the owner (P1) is 
not much discussed in German law. To the extent that the claims of P1 and P2 
overlap, the correct solution seems to be to apply § 432 BGB, i.e. to allow each 
co-creditor to take legal action against D but only in favour of both, the owner 
and the holder of the more limited right in the land.45 

43 BGHZ 106, 222, 226 = NJW 1989, 1091; see also fn. 41.
44 H. Falckenberg in: MünchKomm (4th ed. 2004) § 1027 BGB para. 10; T. Pohlmann in: Münch-

Komm (4th ed. 2004) § 1065 BGB para. 3.
45 MünchKomm-Pohlmann (fn. 44) § 1065 BGB para. 6.
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Plurality of Losses and Multiple TortfeasorsE. 

16. Under what conditions is it assumed that multiple tortfeasors have jointly 
caused a single harm to the victim? Under what conditions is it assumed that 
multiple tortfeasors have caused independent losses to a single claimant that 
have to be addressed separately? What are the prerequisites of joint liability 
for harm caused by multiple tortfeasors? Could one argue that there are sev-
eral independent losses caused by different tortfeasors, but that the tortfeasors 
are jointly and severally liable for the entire loss at the same time?

The principles governing the liability of multiple tortfeasors are themselves 
based on the distinction between a single loss and a plurality of losses. Situa-
tions involving multiple tortfeasors are governed by § 830, 840 BGB. § 840 (1) 
BGB stipulates that several parties who are responsible for a single act causing 
a single loss (den aus einer unerlaubten Handlung entstehenden Schaden) are 
jointly and severally liable for the full loss. 

§ 830 (1) (cl. 1) and (2) BGB specify the conditions under which several par-
ties may be responsible for a single act (eine unerlaubte Handlung). It provides 
that offenders collaborating in a crime are each responsible for the full damage. 
This principle applies not only to participants in the crime but also to instiga-
tors and assistants as defined in criminal law. 

§ 830 (1) (cl. 2) BGB applies the same principle to cases of alternative cau-
sation, i.e. situations where it is certain that one of a number of defendants 
caused the loss but it is impossible for the plaintiff to identify the defendant 
who really committed the act. 

The scheme of joint and several liability enshrined in § 830, 840 BGB applies 
to damage stemming from the same tortious act (den aus einer unerlaubten 
Handlung entstehenden Schaden), i.e. it is based on the concept of a single 
loss. In order to avoid confusion, it would be preferable to talk of a single cat-
egory of damage as German law treats all losses caused by the infringement of 
a subjective right as one single loss (supra no. 9 ff.). 

In the area of § 830 (1) (cl. 1), (2) BGB which refers to the criminal law con-
cepts of joint offenders (Mittäter), instigators (Anstifter) and assistants (Gehil-
fen), the total loss caused by the crime is attributed to every collaborator. As 
a consequence, it is not possible for one of them to be exonerated by showing 
that a distinct part of the damage was caused by his neighbours only.46 

Within the scope of § 830 (1) (cl. 2) BGB, it is well accepted that whenever it 
is possible to identify a causal link, allowing the attribution of a distinct part of 
the damage to a single tortfeasor, the principle of partial liability takes priority 

46 MünchKomm-Wagner (fn. 37) § 830 BGB para. 17 ff.
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over the rule of solidary liability.47 In other words, the provision only applies 
where it is impossible to ascertain who out of a number of defendants caused 
any part of the damage. This limitation is not without importance as the pro-
cedural rule of § 287 Code of Civil Procedure (Zivilprozessordnung, ZPO) al-
lows the court to exercise discretion with regard to the amount of damages and 
the causal link between primary loss or injury and consequential losses. There-
fore, the court is authorized to exercise its judgment and to estimate which part 
of the total loss was caused by D1, and which part by D2. Joint and several 
liability only applies to that fraction of the total loss that remains after such 
attribution of parts of the damage has taken place. The limits of § 287 ZPO are 
contested and the proper reach of damage attribution between multiple tortfea-
sors is unclear. As the law stands today it seems that the attribution of parts of 
the damage under § 287 ZPO is allowed only with respect to different injuries. 
One case where this was discussed involved a house that had been damaged 
by explosions in neighbouring quarries.48 The BGH held that, before imposing 
solidary liability on the operators of the several quarries, the court must try to 
establish which crack or fissure was caused by which quarry. Quite obviously, 
this has nothing to do with apportioning fractions of consequential losses, and 
it is equally distinct from the exercise of estimating the probabilities for each 
of the quarries to have caused a certain fraction of the overall loss. Rather, it 
seems to be little more than an extension of the rights-based approach of the 
German law of delict. Given that each crack is a distinct injury of its own, 
it easily follows that each operator of a quarry is solely liable for the conse-
quences of any crack he caused.

17. CASE STUDY (joint and concurrent liability) D1, D2, and D3 plan to rob a 
couple, E and F. D1 will wait in the car and is responsible for their getaway. 
D2 will use his gun to keep the couple under control and take the money from 
E, while D3 will take the jewellery which F is wearing. D1, D2 and D3 agree 
to use force if it appears necessary. As a result of E defending himself against 
D2, the latter fires his gun, injuring E who subsequently claims compensation 
for medical expenses and pain and suffering. F claims restitution of her jew-
ellery and, as it was damaged in the fracas, the cost of repairs. In the instant 
case, is there considered to be one overall loss which is attributable to each 
of the tortfeasors to the same extent or are there several independent losses, 
each attributable to a different tortfeasor? To what extent are D1, D2 and D3 
liable?

The question whether there is one harm or a multitude of harms is a moot point 
under German law. As D1, D2 and D3 collaborated to commit a crime, they 
are jointly and severally liable in damages for the losses of both, F and E under 
§ 830 (1) (cl. 1), (2) BGB (supra no. 56 ff.). The question whether D1 through 

47 BGHZ 66, 70, 75 ff. = NJW 1976, 797, 798 f.; BGHZ 72, 289, 297 f. = NJW 1979, 164, 165 f.; 
BGHZ 101, 106, 113 = VersR 1987, 1193, 1194 f. = NJW 1987, 2810, 2812; BGH NJW 1995, 
1286, 1288; MünchKomm-Wagner (fn. 37) § 830 BGB para. 44, § 840 BGB para. 1 ff.

48 BGHZ 66, 70, 75 ff. = NJW 1976, 797, 798 f.
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D3 in fact committed a crime is to be decided on the basis of the criminal law, 
not the civil law.49

Turning now to the question of one harm/many harms, the rights-based ap-
proach of the German law of delict provides the answer. Each infringement of 
a legal right, together with consequential damage, form a distinct loss. 

18. CASE STUDY (personal injury was explicitly excluded) Assuming the same 
facts as above, is the case treated differently if D1, D2 and D3 initially agreed 
not to use force, but D2 nevertheless fired his gun when E failed to comply with 
his orders? In this case, does D2 bear exclusive responsibility for E’s injury, or 
can D1 and D3 also be held liable for it on the basis that there is one overall 
loss that is attributable to each of the tortfeasors to the same extent?

D2 bears responsibility for E’s injury and has to compensate E for his losses. 
The other offenders are not liable to E because D2 went beyond the limits of the 
plan to commit the crime, as it had been agreed on among the collaborators.50

Divisibility of Damage and Causal IndeterminacyF. 

19. To deal with problems relating to the proof of causation – especially in mass 
tort scenarios – some jurisdictions have developed exceptional rules which allow 
for the imposition of liability on the basis of the defendant’s creation of a risk, 
whether or not it can be shown that the defendant’s conduct was a “but for” cause 
(sine qua non) of the victim’s injury. Does your national tort law recognise such 
rules? If so, what exactly is considered to be the loss the victim has sustained?

The second sentence of § 830 (1) BGB supplies the statutory hook for sugges-
tions aimed at a relaxation of the but-for test. There is an extensive discussion 
among commentators, focussing around concepts like market share liability 
and proportional liability in general.51 Other commentators suggest that the 
narrow limits of § 830 (1) (cl. 2) BGB should be abandoned in favour of a 
wider scope of application of joint and several liability.52 

So far, the courts have been unwilling to embark on any of these proposals. Pro-
portional liability is rejected for the reason that it contradicts the statutory frame-

49 BGHZ 63, 124, 126 = NJW 1975, 49, 50; BGHZ 89, 383, 389 = NJW 1984, 1226, 1228; BGHZ 
137, 89, 102 = NJW 1998, 377; BGHZ 164, 50, 57 = NJW 2005, 3137; MünchKomm-Wagner 
(fn. 37) § 830 BGB para. 7.

50 BGHZ 59, 30, 42 = NJW 1972, 1366, 1369; BGHZ 63, 124, 128 = NJW 1975, 49, 51; BGHZ 
89, 383, 396 = NJW 1984, 1226, 1229; MünchKomm-Wagner (fn. 37) § 830 BGB para. 20.

51 Wagner (fn. 6) 80 ff.; id., Proportionalhaftung für ärztliche Behandlungsfehler de lege lata in: 
Festschrift für G. Hirsch (2008) 453 ff.

52 C. von Bar, Empfehlen sich gesetzgeberische Maßnahmen zur rechtlichen Bewältigung der 
Haftung für Massenschäden?, Gutachten zum 62. Deutschen Juristentag, in: Verhandlungen des 
62. Deutschen Juristentags, Vol. I, 1998, A 70 ff.; T. Bodewig, Probleme alternativer Kausalität 
bei Masseschäden, Archiv für die civilistische Praxis (AcP) 185 (1985) 505, 525 ff.; T. Braun, 
Haftung für Masseschäden, NJW 1998, 2318, 2320 f.
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work of the German law of delict in equating the creation of a risk of harm with 
the causation of harm.53 Without proof of a causal link between the behaviour of 
the defendant and the harm suffered by the victim there is said to be no liability. 

The suggested re-interpretation of § 830 (1) (cl. 2) BGB has not been taken up 
by the courts either. Rather, the BGH insisted on the principle that joint and 
several liability under § 830 (1) (cl. 2) BGB requires that:54

Each of the several tortfeasors committed a delict, except for the require-• 
ment of causation. All the requirements of liability with the exception of a 
causal link must be established in court.
There is no doubt that one of the tortfeasors in fact caused the harm in • 
question. This is not the case where it cannot be ruled out that the harm was 
caused by an innocent source or by an act of the victim. 
It remains unclear who out of the group of tortfeasors actually caused the • 
harm, either in part or in total.
Each of the contributions of the several tortfeasors would have sufficed to • 
cause the harm complained of.

In a baby bottle nursing syndrome case the BGH refused to apply § 830 (1) 
(cl. 2) BGB where the issue of causation had remained in complete darkness 
because the lower court was unable to ascertain whether the contributions of 
the two defendants caused the harm, either alone or in conjunction.55 With this 
decision, the court has, for the time being, discarded efforts to develop § 830 
(1) (cl. 2) BGB into a broad principle of joint and several liability in cases of 
causal indeterminacy. 

20. CASE STUDY (exposure to risk from multiple sources) V has worked in suc-
cessive periods of employment with D1, D2 and D3. In each of these periods 
of employment, he was exposed to asbestos through his employer’s negligence. 
He has recently been diagnosed as suffering from mesothelioma, severely re-
ducing his life expectancy, as a consequence of his employment-related as-
bestos exposure. Mesothelioma is not a disease of degree (unlike asbestosis) 
and the additional exposure does not contribute to its severity. The scientific 
evidence does not show whether the mesothelioma resulted from asbestos ex-
posure in any single period of employment, or cumulatively from exposure in 
different periods of employment. Can D1, D2 and D3 be held liable in your 
national tort law? If so, is V considered to have sustained a single indivisible 
loss or a plurality of different losses?

The question of the tortious liability of the employer in asbestos cases does not 
arise in German law. In this country, compensation of work-related injuries is 

53 G. Müller in: Verhandlungen des 66. Deutschen Juristentags, Vol. II/1 (2006) L 28 f.; J. Taupitz 
in: Verhandlungen des 66. Deutschen Juristentags, Vol. II/1 (2006) L 75 f.

54 BGHZ 72, 355, 358; BGHZ 101, 106, 108; MünchKomm-Wagner (fn. 37) § 830 BGB 
para. 36.

55 BGH NJW 1994, 932, 934.
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not dealt with by the law of delict but of the law of social security, i.e. workers’ 
compensation. Mesothelioma is on the list of diseases which are recognized 
as being work-related.56 The injured worker is thus eligible for the receipt of 
social security benefits which are rather generous. The social security carrier 
responsible will offer health care, compensate the worker for lost wages and 
pay a pension to widows and children upon death.57 The German workers’ 
compensation scheme is fuelled solely by contributions from industry, and in 
exchange, the liability of the employer is excluded (§ 104 (1) Social Security 
Code, Book VII – Sozialgesetzbuch Buch VII, SGB VII).58 

Disregarding the exclusionary rule of social security law for the moment, it 
remains a matter of speculation whether the BGH would have been prepared 
to compensate the victims of mesothelioma.59 To begin with the statutory pro-
vision would have to be § 830 (1) (cl. 2) BGB. As has been explained above, 
the court has so far limited its application to cases of alternative causation, 
requiring that each of the several contributions was in itself toxic enough to 
cause the whole damage (supra no. 66). Assuming that, in the mesothelioma 
cases, it remains open to debate whether a single fibre is enough to cause the 
disease, it seems plausible to conclude that the court would have rejected joint 
and several liability. 

21. In the so-called DES cases, some American courts held several defendants 
liable even though their causal responsibility for the claimant’s injury was not 
established in the way that would ordinarily be required. These cases dealt 
with a plurality of both tortfeasors and victims. While it was not possible to 
prove which tortfeasor had harmed which victim, liability was imposed upon 
each defendant for a percentage represented by that defendant’s share of the 
DES market (market share liability). Under your national tort law, would such 
a liability model be suitable? If so, please address on the basis of the following 
case what exactly is regarded as the loss sustained.

It has already been mentioned that German courts have not shown any willing-
ness to embrace concepts of proportional liability, built on probabilistic evi-
dence. It is thought that such an approach violates the principle that liability is 
contingent upon proof of causation – and not proof of likelihood of causation. 

Among commentators, there is a discussion on the virtues and vices of propor-
tional liability. Some authors follow the French concept of perte d’une chance 
and argue that the chance to become whole again or even to survive is an 
interest worthy of legal protection.60 There is no escaping the fact, however, 
that chances are not within the list of subjective rights provided by § 823 (1) 

56 G. Wagner, Asbestschäden, Zeitschrift für Europäisches Privatrecht (ZEuP) 2007, 1122, 
1125 f.

57 For details cf. Kötz/Wagner (fn. 1) para. 594 ff.
58 Ibid., para. 600 ff.
59 Wagner (fn. 56) ZEuP 2007, 1122, 1129 f.
60 G. Mäsch, Chance und Schaden (2004) 292 ff.
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BGB such that liability for loss of a chance would be confined to the contrac-
tual sphere.61 Other commentators prefer the approach of proportional liability, 
suggesting a modification of the but-for principle in a way that allows for 
causal uncertainties.62 The basic idea is to make the quantum issue dependent 
on the probability that the act with which the defendant is charged caused the 
harm. Where there is certainty that the defendant caused the harm in question, 
liability is in the amount of 100%, where the probability of causation is 50%, 
the amount of liability is 50% and so forth. 

Proportional liability was one of the subjects intensely discussed in the year 
2006, at the most prominent political forum of German lawyers, the Deutsche 
Juristentag. The majority of participants followed the judges of the BGH 
in rejecting the concept of proportional liability in favour of the traditional 
all-or-nothing approach.63 In the area of medical malpractice, the BGH helps 
the patient with a reversal of the burden of proof. Rather than acknowledg-
ing the causal uncertainty the court reverses the burden of proof with regard 
to the causal link between the mistake made by the doctor and the damage 
to health suffered by the victim. However, in order to avoid too many false 
positives, the court confines this doctrine to cases of gross malpractice (grober 
Behandlungsfehler).64 

22. CASE STUDY (market share liability) D1, D2, and D3 are pharmaceutical 
manufacturers producing drugs which are based on the same chemical agent 
and distributed in state A. Years after bringing the drug onto the market it 
turns out that the agent used in the drugs causes cancer. P is one of thousands 
of victims who, like all the others, is unable to show which manufacturer’s 
product (D1, D2, or D3) he has been ingesting. According to the market share 
theory, however, P can claim compensation from each of them (D1, D2, and 
D3) though limited by the market share of the specific manufacturer in state A. 
If this market share model is applicable under the tort law provisions of your 
country, what is regarded as the loss for which each manufacturer is liable? 
Is this loss scenario regarded as a single indivisible loss or as a plurality of 
independent losses?

The concept of market share liability has not been accepted by German 
courts as of yet, and it is unlikely that they will do so in the near future (supra 
no. 69 ff.). 

61 Ibid., 295 ff.
62 G. Wagner, Neue Perspektiven im Schadensersatzrecht – Kommerzialisierung, Strafschadens-

ersatz, Kollektivschaden, in: Verhandlungen des 66. Deutschen Juristentags, Vol. I (2006) A 
57 ff.; id. (fn. 6) 94 ff.; id., (fn. 51) Festschrift für G. Hirsch (2008) 453, 459 ff.

63 Verhandlungen des 66. Deutschen Juristentags, Vol. II/1 (2006) L 90.
64 BGHZ 107, 222 = NJW 1989, 2318; BGH NJW 2004, 2011, 2013; BGH NJW 2005, 427; 

MünchKomm-Wagner (fn. 37) § 823 BGB para. 807 ff.
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Procedural AspectsIII. 

JurisdictionA. 

23. Under the procedural laws of your country, can the place of the harmful 
conduct or the place where the harm occurred be decisive for the question of 
which courts have jurisdiction? How are cases addressed when harmful con-
duct causes different losses in different places? Could compensation for all the 
losses be claimed before one court even though the harm occurred in different 
jurisdictional areas? If so, would the entire harm be regarded as a single indi-
visible loss or as a plurality of independent losses?

The following outline does not deal with issues of international jurisdiction, 
as these are governed by Regulation 44/2001 which is identical throughout 
the European Union.65 Likewise, the jurisprudence of the ECJ as it developed 
under what is now Art. 5 No. 3 Regulation 44/2001 is ignored. 

Given that Regulation 44/2001 not only applies to conflicts between courts 
within the European Union but also to conflicts of international jurisdiction 
between a court within the Union and another court in a third country,66 the 
provisions of domestic law ascribing jurisdiction are relevant for issues of 
venue only. The central provision for damages claims sounding in tort is § 32 
ZPO, which stipulates that actions based on the law of delict (Klagen aus un-
erlaubter Handlung) may be filed with the court in whose district the act was 
committed (Gericht, in dessen Bezirk die Handlung begangen ist).67 This lan-
guage suggests that the place of the harmful act or omission controls and, in 
fact, it is beyond doubt that the victim may bring suit there.68 In addition, the 
courts have also accepted the place where the injury was sustained as an alter-
native venue.69 In cases where the harmful conduct occurred at one place and 
the injury was sustained at another, the victim has a choice to file suit with the 
courts at either place (§ 35 ZPO). However, the range of choices stops there. 

65 Council Regulation (EC) No. 44/2001 of 22 December 2000 on jurisdiction and the recogni-
tion and enforcement of judgments in civil and commercial matters, Official Journal (OJ) L 12, 
16.1.2001, 1–23.

66 ECJ C-412/98, Group Josi Reinsurance Company SA v. Universal General Insurance Company 
[2000] European Court Reports (ECR) I-5925, 5955 para. 47; C-281/02, Owusu v. Jackson 
[2005] ECR I-1383, para. 24 ff.

67 For a thorough treatment cf. G. Wagner, Ehrenschutz und Pressefreiheit im europäischen Zivil-
verfahrens- und Internationalen Privatrecht, Rabels Zeitschrift für Ausländisches und Interna-
tionales Privatrecht (RabelsZ) 62 (1998) 243, 261 ff.

68 Entscheidungen des Reichsgerichts in Zivilsachen (RGZ) 72, 41, 44; BGHZ 124, 237, 245; 132, 
105, 110 f.; H. Roth in: F. Stein/M. Jonas, Kommentar zur Zivilprozessordnung (22nd ed. 2003) § 32 
para. 26; M. Vollkommer in: R. Zöller, Zivilprozessordnung (ZPO) (27th ed. 2009) § 32 para. 16.

69 BGHZ 52, 108, 111; 124, 237, 245; 132, 105, 110 f.; BGH NJW 1990, 1533; Stein/Jonas-Roth 
(fn. 68) § 32 para. 26; R. Hüßtege in: H. Thomas/H. Putzo, Zivilprozessordnung. Kommentar 
(30th ed. 2009) § 32 para. 7; Zöller-Vollkommer (fn. 68) § 32 para. 16.
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In particular, the places where the victim suffers consequential damage are ir-
relevant for purposes of jurisdiction.70 

With regard to domestic disputes, the patchwork-principle embraced by the 
ECJ in the Shevill decision does not apply. The victim has the choice between 
the venues at the place of the harmful conduct and at the place of the injury, 
even if a number of such places exist.71 This principle is of practical impor-
tance not only in cases involving media torts and the so-called right to privacy 
but also for infringements of intellectual property rights. Where the plaintiff 
invokes a patent, trademark or copyright for products which are distributed 
nationwide, there are places of injury in every single judicial district across the 
country. Therefore, the plaintiff has a choice among all the courts of Germany. 
Frequently, plaintiffs favour the regional court (Landgericht) in Düsseldorf 
because it has gained a special reputation with regard to the law of intellectual 
property. 

24. CASE STUDY (national jurisdiction; place where the loss occurred) In the 
jurisdictional area of court W, D poisons P’s food. This food is fed to P’s dog 
in the jurisdictional area of court X. Consequently, the dog starts to vomit 
while in the jurisdictional area of court Y and makes a mess of P’s car. In the 
jurisdictional area of court Z, P himself consumes the poisoned food and con-
sequently suffers stomach cramps and nausea. Before which court can P sue 
for compensation in respect of his losses (messed-up car, pain and suffering, 
loss of earnings)? Can all the claims be filed before the same court? 

The reasoning to follow assumes that P’s claim for damage to the health of 
his dog, caused by the consumption of poisoned food, does not founder on 
the defence of contributory negligence. With that said, the questions raised be 
answered on the basis of the principles expounded above (supra no. 74 f.). It is 
at the place of W that the harmful conduct, the poisoning of the food, occurred. 
Therefore, the court at W is competent to hear claims for compensation of any 
type of damage caused by the wrongful conduct – messed-up car, P’s pain and 
suffering and loss of earnings, but also the expenses for the veterinarian who 
helped to treat the dog. Furthermore, P has the choice to bring suit at the vari-
ous places of harm. As injuries occurred at different places, P must split up his 
damage claim if he opts in favour of the place of harm. The claim with respect 
to the messed-up car may be filed with the court sitting at Y only whereas the 
suit for compensation of damage for personal injury – pain and suffering, lost 
earnings – may be filed in Z but not in Y. If P wants to avoid such a split and 
prefers to sue at one place only, he must turn to the court where the harmful 
conduct occurred, i.e. to the court at W.

70 BGHZ 52, 108, 111; BGH NJW 1977, 1590; NJW 1987, 592; OLG Düsseldorf NJW-RR 1988, 
939, 940; OLG München NJW-RR 1993, 701, 703; Stein/Jonas-Roth (fn. 68) § 32 para. 29; 
Zöller-Vollkommer (fn. 68) § 32 para. 16.

71 Stein/Jonas-Roth (fn. 68) § 32 para. 37; Zöller-Vollkommer (fn. 68) § 32 para. 17.
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Value of the ClaimB. 

25. Is the value of the claim at all decisive in respect of procedural aspects of 
the claim (e.g. with regard to attorney fees, court fees, admissibility of legal 
remedies, or court jurisdiction, or for any other reason)? If so, could there be 
different results when claims arising out of a single tortious act or omission 
are split up and filed separately? What difference (if any) does it make whether 
the harm sustained is regarded as a single indivisible loss or a plurality of 
losses?

The value of the claim is relevant to all of the aspects mentioned, i.e. with 
regard to attorney’s fees, court fees, admissibility of legal remedies and juris-
diction. 

To begin with the last point, the German judicial system is split at the en-
try level. There are two different kinds of courts of first instance, the local 
courts (Amtsgerichte) and the district courts (Landgerichte). According to 
§ 23 (No. 1) Judicial Administration Act (Gerichtsverfassungsgesetz, GVG), 
civil claims with a value of € 5,000 or less are within the jurisdiction of the 
Amtsgerichte, whereas claims with a value exceeding this threshold are heard 
by the Landgerichte. Thus, where claims arising out of a single tortious act 
or omission are split up and filed separately, it may well be that the parties 
end up before several local courts (Amtsgerichte) instead of one district court 
(Landgericht).

As far as costs are concerned, the German judicial system operates with fee 
schedules which are fixed by statute. Such schedules, set by public law, cover 
both court fees and the remuneration of lawyers. The former is part of the 
Court Fees Act (Gerichtskostengesetz, GKG),72 whereas the latter schedule is 
based on the Lawyer’s Renumeration Act (Rechtsanwaltsvergütungsgesetz, 
RVG).73 Both fee schedules are designed in a degressive way, i.e. the fees for 
small disputes represent a higher fraction of the amount in dispute than the fees 
due for large claims. Therefore, it is more costly to bring a series of separate, 
however related, small claims than to file one comparatively large claim only. 

The term legal remedies is taken here not to denote the substantive remedies 
available to the tort victim – which are identical regardless of the amount in 
dispute – but to refer to the remedies against judgments of lower courts adverse 
to the party seeking redress. In this regard, the amount in dispute is clearly rel-
evant. Against judgments of courts of first instance, the aggrieved party has the 
right to appeal (Berufung). The minimum amount required to launch an appeal 
is € 600 (§ 511 (2) (No. 1) ZPO), i.e. the aggrieved party must have lost at least 
this sum at first instance in order to qualify for the second level. However, even 
if the (more than modest) threshold of € 600 is not met, an appeal may still be 

72 Gerichtskostengesetz of 05.05.2004, BGBl I, 718.
73 Rechtsanwaltsvergütungsgesetz of 05.05.2004, BGBl I, 718.
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allowed either by the court at first instance (§ 511 (2) (No. 2) ZPO) or by the 
court of appeal itself (§ 511 (4) ZPO). Therefore, the value of the claim is of 
very limited importance for access to the courts of appeal.

The remedy of Revision is heard by the BGH. It is permissible against judg-
ments of the courts of appeal, be it a district court (Landgericht) or a regional 
court (Oberlandesgericht). The ZPO allows this remedy against any judgment 
at second instance which is important for the uniform application or for the 
development of the law (§ 543 ZPO). In a first step, it is for the court of second 
instance to decide whether these prerequisites have been met or not. If the Re-
vision is not allowed by the court of appeal, the BGH may still hear the case, 
brought before it by way of a motion to grant the Revision (§ 544 ZPO). It is 
this remedy that is made contingent upon the requirement that the detriment 
levied against the aggrieved party by the judgment of the court of appeals 
exceeds € 20,000 (§ 26 (No. 8) EGZPO). Obviously, this threshold is easier to 
overcome if all damages are combined into one claim rather than split up and 
distributed over a series of claims. 

Legal Effect of Prior Court Decisions and SettlementsC. 

26. Where a claim has been litigated and a final court judgment has been 
handed down, to what extent is the claimant barred from suing in respect of 
further harm arising from the same tortious act or omission? Is it decisive 
whether the loss that is the object of the later claim is regarded as part of the 
loss already addressed by the court or as an independent loss?

It has been mentioned already that the German law of civil procedure operates 
with a distinctively narrow concept of the matter in dispute (Streitgegenstand). 
It is for the plaintiff to define the extent to which a claim shall be brought 
before the court. As a simple example take the case that the plaintiff has – or 
believes to have – a money claim for € 100,000 arising from the sale of an asset 
for such price. It is up to the plaintiff whether he wants to bring a claim for the 
full amount or only for a fraction of it, e.g. € 10,000. Where the claim is for a 
fraction only, the plaintiff may come back for the rest later. 

Applying this principle to suits for damages, it follows that the question wheth-
er the damages grew out of one and the same injury or any number of separate 
injuries is irrelevant for the purpose of res judicata.74 As long as it is clear that 
the plaintiff sues for part of the damages the judicial decision does not affect 
the remaining part of the damages, not brought before the court. However, the 
narrow concept of the subject matter in dispute has serious consequences for 
the law of prescription: The filing of a claim arrests prescription time in the 
amount of the claim only. Assuming that a party hoping to have a claim for 

74 BGH NJW 1997, 3019; D. Leipold in: F. Stein/M. Jonas, Kommentar zur Zivilprozessordnung 
(22nd ed. 2008) § 322 para. 139 ff.; K. Reichold in: H. Thomas/H. Putzo, ZPO Kommentar 
(30th ed. 2009) § 322 para. 22 ff. 
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€ 100,000, as a first step, sues for € 10,000 only, prescription time continues 
to run for the remaining € 90,000. This state of the law works as a strong in-
centive to bring suit for the entire amount, particularly since the ordinary time 
limit was reduced from 30 to 3 years in 2002.

Again, matters are different with damages for pain and suffering. In this area, 
it is presumed that the plaintiff brought the full claim.75 As a consequence, the 
victim must not come back to the court, asking for more, once the first claim 
has been disposed of. An exception is made where even an expert would not 
have foreseen the subsequent harm which manifested itself after the decision 
on the first claim had become final.76 The same rules apply in cases where the 
damages for pain and suffering have been fixed not by a judgment of the court 
but by a settlement reached by the parties themselves.77

27. CASE STUDY (prior decision) P’s car is damaged in a traffic accident negli-
gently caused by D. P successfully sues D for the cost of a respray. After judg-
ment, it turns out that it was not only the car’s paintwork that was damaged in 
the accident, but also the engine. Is P barred from bringing a second claim for 
compensation in respect of the damage to the engine? Is the damaged engine 
regarded as part of the loss already addressed by the court or as an indepen-
dent harm?

P limited the first claim to the cost of respray. Therefore, damages for the dam-
aged engine were never before the court. Another claim for reimbursement of 
the cost of repair of the engine is not precluded by the res judicata effect. This 
result remains the same regardless whether the two types of loss – damage to 
the paintwork, damage to the engine – are classified as a single overall loss or 
as two losses distinct from one another. It must be borne in mind, however, that 
the time limit of three years may have expired once the second claim is brought 
to court such that the respondent may raise the defence of prescription.

28. CASE STUDY (prior decision and contributory negligence) On the same facts 
as above, whilst addressing P’s compensation claim for the cost of the respray, 
the court holds that P was contributorily negligent and reduces the damages 
by half. Would the court hearing the subsequent claim for the damage to the 
engine be bound by the earlier court’s finding of contributory negligence? Is 
the damaged engine regarded as an independent loss that has not yet been 
addressed by the court, with the consequence that the earlier decision is not 
binding on the later court?

75 BGH NJW-RR 2006, 712; BGH NJW 1988, 2300; Stein/Jonas-Leipold (fn. 74) § 322 
para. 149.

76 BGH NJW 1998, 1786; cf. also references in fn. 75.
77 OLG Oldenburg VersR 2004, 64; Palandt-Heinrichs (fn. 23) § 253 para. 26.
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Only the claim that was the subject matter of the dispute is subject to the res 
judicata effect.78 Thus, the judgment entered into in the first proceedings, in-
volving the compensation claim for the cost of respray, is limited respectively 
and does not spill over to the claim for redress regarding the defective engine. 
Res judicata itself is confined to a small perimeter too. The effect is confined 
to the holding of the judgment and does not reach the premises on which it was 
built.79 Thus, in the current example, the findings of the court hearing the first 
law suit that D caused the accident, that it resulted in damage to the paintwork 
of the car and that P contributed to the accident in the amount of 50%, are not 
subject to the preclusionary effect of the first judgment. While it is likely that 
the court hearing the second claim, regarding the damage to the engine will 
reproduce the findings of the first court, it is by no means bound to do so but 
will take a fresh impression of the case. In the present context it seems impor-
tant to emphasize that these principles are of procedural nature and operate 
independently from the single harm/plurality of harm divide. Where a single 
harm is concerned, it is at the discretion of the plaintiff to limit his claim to a 
fraction of total loss. To the extent to which this is being done, the effect of res 
judicata is limited accordingly. 

29. CASE STUDY (legal effect of settlement) Again assuming the same facts, 
except that P’s initial claim is settled out of court rather than being resolved 
judicially, is P barred from pursuing the second claim by the fact of the earlier 
settlement? If not, is an agreed reduction in the compensation for reasons of 
contributory negligence binding in the second claim? Is it significant whether 
the harm sustained is regarded as a single indivisible loss or a plurality of 
losses?

In contrast to judgments, settlements out of court do not cause effects compa-
rable to those of res judicata. Given that, under German law, even judgments 
lack spill-over effects for subsequent law suits, settlements are even weaker. 
Settlement agreements never reach beyond the scope accorded to them by the 
parties. 

This leaves the ball in the field of the parties. It is for them to define the scope 
of the settlement which they may extend beyond the confines of the then-cur-
rent dispute. Provided that there are no indications suggesting otherwise, a 
settlement will be understood to be confined to the underlying dispute and not 
to encompass claims for compensation of other harm that is not lying on the 
table. Here again, the distinction whether the losses in question are divisible or 
not, is not decisive and does not even play a major role. 

78 BGH NJW 2003, 3058, 3059; BAG NJW 2003, 1204, 1205; BGH NJW 1986, 2508, 2509; 
BGH NJW 1995, 967; H.-J. Musielak in: H.-J. Musielak, Kommentar zur Zivilprozessordnung 
(6th ed. 2008) § 322 para. 16.

79 L. Rosenberg/K.-H. Schwab/P. Gottwald, Zivilprozessrecht (16th ed. 2004) § 152 para. 8 ff.; 
Stein/Jonas-Leipold (fn. 74) § 322 para. 66 ff.
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Class and Representative Actions, Test Cases, Mass TortsD. 

30. In your national legal system, what kinds of procedural mechanisms allow 
compensation claims by several different claimants to be combined before a 
single court? If different claims are combined, are they considered to relate to 
a single indivisible loss or to a plurality of losses?

Currently, there is a rather intensive discussion about various instruments of 
collective law enforcement in Germany.80 However, as the law stands today, 
these instruments are still confined to small niches. In particular, the German 
law of civil procedure does not allow for class actions or equivalent institu-
tions. 

Collective legal action must use the traditional forms for multiple law suits. 
§ 59, 60 ZPO open up the possibility to join several parties in one legal pro-
ceeding where the claims in dispute raise identical factual and legal issues. The 
combination of several claims in one law suit is particularly easy if a single 
court has jurisdiction over all the claims in dispute. Otherwise, the plaintiffs 
may apply to the higher court for designation of a single forum under § 36 
(No. 3), 60 ZPO. As procedural law does not provide proper incentives to form 
large-scale joinders and as expectations of plaintiffs may vary, coordination 
within a group of potential plaintiffs is notoriously difficult.81 Moreover, even 
if the parties succeed in forming a group, their claims remain separate from 
each other and must be resolved by the court one by one. The advantages of a 
joinder of claims come in the form of procedural efficiency as witnesses and 
experts must be called only once. The cost savings generated by a joinder of 
claims partly benefit the plaintiffs because, thanks to the degressive structure 
of the fee schedules, litigating one large claim is cheaper than litigating a se-
ries of small claims. However, any cost savings with respect to lawyers’ fees 
are contingent on the fact that the several plaintiffs settle on one and the same 
lawyer representing them. Plaintiffs who retain their separate counsel pay the 
same fees they would have had to pay without the joinder.82 

Courts are authorized to consolidate claims pending before them on their own 
motion (§ 147 ZPO) where the requirements of § 59, 60 ZPO for a joinder 
of parties are met.83 However, there is no mechanism for consolidating suits 
pending before different courts, except for the case of § 36 (1) (No. 3) ZPO 

80 Wagner, Gutachten zum 66. DJT (fn. 62) A 106 ff.; K.J. Hopt/D. Baetge in: J. Basedow/K.J. 
Hopt/H. Kötz/D. Baetge (eds.), Die Bündelung gleichgerichteter Interessen im Prozess (1999) 
30 ff.; St. Eichholtz, Die US-amerikanische Class Action und ihre deutschen Funktionsäquiva-
lente (2002) 305 ff.; H.-W. Micklitz/A. Stadler in: BMVEL (ed.), Das Verbandsklagerecht in 
der Informations- und Dienstleistungsgesellschaft (2005); critical: R. Scholz, Individualer oder 
kollektiver Rechtsschutz?, Zeitschrift für Gesetzgebung (ZG) 2003, 248, 258. 

81 Cf. Eichholtz (fn. 80) 238 f.
82 R. Greger in: R. Zöller, Zivilprozessordnung (27th ed. 2009) § 147 para. 10; A. Stadler in: H.-J. 

Musielak, Kommentar zur ZPO (6th ed. 2008) § 147 para. 9, § 145 para. 35.
83 Zöller-Greger (fn. 82) § 147 para. 3; Musielak-Stadler (fn. 82) § 147 para. 2.
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which requires an application of one of the several claimants. Likewise, if 
several suits are pending before different panels of the same court, consolida-
tion requires the consent of both parties.84

The above principles are again independent from the distinction between a 
single loss and a plurality of losses.

31. What are the prerequisites of a class action (or its nearest equivalent) in 
your national legal system? Please give examples of the use of class actions 
in tort cases in your country. What are the differences between claiming com-
pensation by means of a class action and compensation claims filed by each 
victim separately? If a victim is not satisfied by the judgment delivered by the 
court in a class action, can he bring an independent action on his own if a) he 
had previously been party to the class action, and b) he had never been party 
to the class action? What is the legal effect of a judgment in a class action? If 
a group of claimants sues for compensation by class action, does it lead to the 
aggregation of each claimant’s injuries so that they are regarded as a single 
indivisible loss?

Class actions do not exist in German law. There is not even a close equivalent 
to the class action known in some common law jurisdictions. The parties are 
left with the option to file several related claims before the same court and ask 
the judge to consolidate them. Even then, the disputes remain separate and 
must be disposed of in a case-by-case manner. 

Sometimes destiny strikes and a high-profile mass-torts case develops. Perti-
nent examples are the Thalidomid catastrophe, the distribution and application 
of blood products contaminated with the AIDS-virus or the derailment of a 
high speed train near the village of Eschede in the year 1998. In all three cases, 
procedures for collective redress were in fact implemented but only in an ad-
hoc manner. For the benefit of the victims of Thalidomid, the federal govern-
ment set up a compensation fund to which the producer of the drug made a 
sizable contribution.85 The same model was applied two decades later when 
haemophilic patients were infected with AIDS after they had been treated with 
blood products contaminated with the HI-virus.86 The Eschede case proceeded 
along different lines as here, the German railway set up its own compensation 
scheme.87 It was administered by a former judge who distributed the funds sup-
plied by the railway to the victims and their relatives. 

84 Zöller-Greger (fn. 82) § 147 para. 2; Musielak-Stadler (fn. 82) § 147 para. 2.
85 Gesetz über die Errichtung einer Stiftung „Hilfswerk für behinderte Kinder“, BGBl I 1971, 

2018 ff.; cf. BGHZ 64, 30; BVerfG NJW 1976, 1783; E. Deutsch/A. Spickhoff, Medizinrecht 
(6th ed. 2008) para. 1164 ff.; the original act, setting up the foundation has been replaced by the 
Conterganstiftungsgesetz of 18.10.2005, BGBl I, 2967 ff.; cf. S. Breuer/A.-K. Louis, Medizin-
recht (MedR) 2007, 223.

86 Gesetz über humanitäre Hilfe für durch Blutprodukte HIV-infizierte Personen, BGBl I 1995, 
972; Deutsch/Spickhoff (fn. 85) para. 1174.

87 H. Koch, Haftung für Massenschäden, Juristenzeitung (JZ) 1998, 801, 805 f.
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32. Under what conditions may an action (“a representative action”) be 
brought by a consumer protection association on behalf of a group of persons 
affected by the same tortious conduct? Please give examples of the use of rep-
resentative actions in tort cases in your country. What are the legal effects of 
a judgment delivered in such proceedings on compensation claims brought by 
each victim independently? If an individual victim is not satisfied by the court’s 
decision in the consumer action, can he pursue his own claim independently? 
Is the harm sustained by each victim regarded as an independent loss though 
it has been addressed by the court within the framework of the representative 
action?

Representative actions are thought to be an efficient device to allow for the 
collection of damages which are too small to be worth claiming for by way of 
separate actions. Up to this day, representative actions are not available gener-
ally but only in certain areas of the law. The general law of delict is no such 
area. 

In German law, representative actions of associations are confined to the area 
of competition law. There, a distinction must be drawn between the law of 
unfair trade practices and competition law in the technical sense of the term of 
antitrust law. Enterprises that engage in unfair trade practices are liable for the 
damage caused to consumers. In the typical case, however, the harm caused 
to a single consumer is minimal, like in the example that a producer of ground 
coffee sells packages which weigh slightly less than the label indicates. Even 
a heavy coffee drinker will suffer damage in the order of only a few Euros if 
a package that should weigh 500 grams weighs only 495 grams. However, the 
aggregate damage, caused to consumers as a group may be considerable in-
deed, maybe going into millions of Euros. Examples like this one led the Ger-
man lawmakers, in the year 2004, to introduce a right of action of consumer 
associations into the Unfair Trade Practices Act. To be sure, consumer associa-
tions were entitled to sue even before that date but the remedies available were 
confined to injunctive relief and did not include the right to damages. The new 
§ 10 Unfair Trade Practices Act (Gesetz gegen den unlauteren Wettbewerb, 
UWG) requires that the wrongdoer acted intentionally and caused damage to 
a large group of consumers. If these requirements are proven by the consumer 
association, the enterprise is not liable in damages but is liable to disgorge the 
gains generated by the unfair trade practice. Only those consumer associations 
which have been registered as an eligible entity under § 4 (2) (cl. 1) Injunctive 
Relief Act (Unterlassungsklagengesetz, UKlaG) are entitled to file a represent-
ative action.88 Since 2004, they are additionally entitled to seek disgorgement 
of gains, however, only for the benefit of the federal treasury: Any proceeds 
earned in the course of asserting rights under § 10 UWG are to be forked out 
to the federal treasury after costs of litigation have been deducted. It is obvious 
that this system of siphoning off the benefits of representative actions while 

88 F.-J. Säcker, Einordnung der Verbandsklage in das System des Privatrechts, Gutachten erstellt 
im Auftrag des Bundesverbandes der Industrie (2006) para. 19.
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leaving the risk of litigation on the consumer association effectively destroys 
the incentives to seek enforcement of the Unfair Trade Practices Act in the 
name, and for the benefit of consumers.89

Judicial decisions rendered upon a representative action do not work any res 
judicata effect with respect to actions brought by another consumer associa-
tion.90 However, the wrongdoer is protected against having to pay twice by 
§ 10 para. 3 UWG which refers back to § 428 BGB. Pursuant to this provision, 
joint creditors may each enforce the claim in solidum but the debtor is liable 
only once.

Individual consumers are not protected by the Act against Unfair Trade Prac-
tices and are thus not entitled to bring a claim for damages under § 9 UWG.91 
Even though this does not exclude their resort to the general law of delict the 
latter is of little practical avail because the harm complained of is pure eco-
nomic loss and there is no general liability in negligence for causing such loss-
es. Of course, the consumer may invoke § 826 BGB but this provision requires 
intentional infliction of harm which is rare and difficult to prove. Finally, it 
must be borne in mind that the harm to the individual consumer is typically 
minor or even trivial so that it would be irrational to incur considerable cost for 
pursuing one’s rights in litigation. For these reasons, the individual consumer 
action is dead in the area of competition law. 

The basic structure of § 10 UWG has been transferred to the area of the law 
of antitrust. The pertinent provision here is § 34a Antitrust Act (Gesetz gegen 
Wettbewerbsbeschränkungen, GWB) which was introduced in the year 2005. 
Back then, the original idea was to follow the model of § 10 UWG and to 
entitle consumer associations to seek disgorgement of gains from those who 
formed a cartel or otherwise worked to restrict competition in the market place. 
However, during the last hour of the parliamentary proceedings, consumer as-
sociations were taken off the list of entities authorized to enforce the right to 
disgorgement of gains.92 As the statute was enacted, only trade associations 
may act as plaintiffs. This is regrettable even though consumers are individu-
ally entitled to damages under § 33 GWB which has been remodelled in light 
of the decision of the ECJ in Courage v. Crehan.93 The problem is the familiar 

89 Wagner, Gutachten zum 66. DJT (fn. 62) A 114 f.
90 H. Köhler in: W. Hefermehl/H. Köhler/J. Bornkamm, Gesetz gegen den unlauteren Wettbewerb 

(UWG) Kommentar (27th ed. 2009) § 10 para. 18; cf. also P. Gottwald in: Münchener Kom-
mentar zur Zivilprozessordnung (3rd ed. 2008) § 325 ZPO para. 82; Zöller-Vollkommer (fn. 68) 
§ 325 ZPO para. 40.

91 Begründung zum Regierungsentwurf eines UWG, BT-Drucks. 15/1487, 22; Köhler in: W. 
Hefermehl/H. Köhler/J. Bornkamm, (fn. 90) § 9 para. 1.10; cf. also BGH NJW 1974, 1503, 
1505.

92 For a critical account cf. G. Wagner, Prävention und Verhaltenssteuerung durch Privatrecht, 
AcP 206 (2006) 352, 408 f.; id. Schadenersatz bei Kartelldelikten in: Th. Eger/H.-B. Schäfer 
(eds.), Ökonomische Analyse der europäischen Zivilrechtsentwicklung – Beiträge zum X. Tra-
vemünder Symposium zur ökonomischen Analyse des Rechts (2007) 605 ff.

93 ECJ C-453/99, Courage v. Crehan [2001] ECR I-6297 para. 27.
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one that the individual consumer suffers trivial damage and thus has little in-
centive to sue. On the other hand, the aggregate loss incurred by consumers as 
a group may be very substantial but, as the law stands today, there is nobody 
authorized to enforce a claim for redress of group damage. 

33. Do the procedural laws of your country provide any other mechanisms (e.g. 
test cases) for combining a number of different compensation claims before the 
same court? What preconditions must be met? In particular, is a specific link 
(legal connection) required between each of the losses alleged? What legal 
consequences flow from the combination of different compensation claims by 
such mechanisms?

From what has been said up to this point it must have become apparent that 
German law is very reluctant to adopt instruments of collective redress. How-
ever, there was one recent innovation, albeit confined to the area of securities 
litigation, i.e. the Act on Test Cases in Securities Litigation (Kapitalanleger-
Musterverfahrensgesetz, KapMuG).94 The case kicking off the legislative proc-
ess involved the Deutsche Telekom AG which was sued by almost 15,000 in-
vestors before the Frankfurt court for failure to correctly price its real estate 
assets in a prospectus for an initial public offering.95 Without help from the 
lawmakers in Berlin, the Frankfurt court would have had to spend decades 
settling each single claim. 

The framers of the KapMuG wanted to provide some sort of collective re-
dress without resorting to the class action à l’américaine, so much resented by 
German industry.96 They therefore adopted the model of a test case procedure 
which was thought to be more in line with the tradition of continental Euro-
pean civil procedure. The central features of the KapMuG are the following:

The competence to hear claims for alleged capital market fraud is concen-• 
trated in a single forum, i.e. the court of the seat of the defendant corpora-
tion, § 32b ZPO.
Provided that more than ten cases are pending before the competent court, • 
each plaintiff may move the court to resort to the test case procedure. 
If the motion to use the test case procedure is well founded, the court of • 
appeals (Oberlandesgericht) picks and chooses the single claim that will 
serve as the test case (Musterklage). Proceedings in the other claims are 
stayed, pending resolution of the test case.
After the test case has been decided by the court of appeals (• Oberlandes-
gericht) the remaining claims will be resolved by the court of first instance, 
in light of the findings the court of appeals arrived at in its judgment on 
the test case. 

94 Kapitalanleger-Musterverfahrensgesetz, of 16 August 2005 (BGBl I, 2437).
95 LG Frankfurt, Zeitschrift für Wirtschaftsrecht und Insolvenzpraxis (ZIP) 2006, 1730.
96 For a comparison between the KapMuG and the American class action cf. T. Franklin/J. Heydn, 

KapMuG – Class actions vor deutschen Gerichten, Zeitschrift für Vergleichende Rechtswis-
senschaft (ZVglRWiss) 105 (2006) 313.
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There is much to be said about the KapMuG which cannot be presented in full 
detail here.97 The most important flaw of the statute is that it treats the test case 
like any other case in terms of procedure and lawyer’s fees. Instead of provid-
ing incentives for the lawyer of the test case to work diligently by propping 
up his fees, the statute brings a warm rain for the lawyers of the cases stayed 
at first instance as they earn a full fee without having to litigate the liability 
issue. Furthermore, the statute requires the court of first instance to resolve the 
mass of claims still pending before it one by one, in accordance with the full 
spectrum of procedural guarantees.98 An efficient system for the resolution of 
mass torts would look different. Be that as it may, the KapMuG was designed 
as an experiment in the area of collective redress. Therefore, the statute has a 
termination date, i.e. the year 2010. As that date draws near, the German law-
makers have to decide whether they want to discard, prolong or modify it. A 
modified re-enactment would be the best solution. 

34. CASE STUDY (railway accident) A train operated by D Company derails on 
a high speed line, injuring 100 of those on board. The victims have different 
legal relationships to D Company. Some were paying passengers, some were 
travelling gratuitously, and others had no permission to be on board. Is it 
possible to combine the compensation claims of the victims through a) a class 
action, b) a representative action, or c) any other procedural mechanism? If 
several claims are combined and addressed in the same proceedings, is the 
harm sustained by each victim regarded as part of a single indivisible loss or 
as an independent loss amongst a plurality of losses?

The facts of this hypothetical are reminiscent of the accident of a high speed train 
near the village of Eschede in 1998. The upshot of the exposition of the German 
law of civil procedure is that there is no mechanism for collective redress in 
cases of mass torts. The class action has not been adopted (supra no. 101), the 
representative action of consumer associations is confined to the area of unfair 
competition (supra no. 96 ff.) and test case proceedings under the KapMuG may 
only be brought in cases of capital markets fraud (supra no. 100). 

This explains why the defendant in the Eschede case, the Deutsche Bahn AG, 
together with its insurer, set up their own procedural framework in order to deal 
with the claims of the injured passengers and the relatives of the deceased.99 
A former federal judge was installed as an ombudsman who assisted the vic-
tims and their relatives, devised a schedule with the amounts of compensation, 
evaluated the claims brought forward and oversaw the process of payment.100 

97 For a more thorough account cf. Wagner, Gutachten zum 66. DJT (fn. 62) A 121 ff.
98 Säcker (fn. 88) para. 36, 107.
99 The view of the competent in-house lawyer of Deutsche Bahn is expressed by R. Freise in: 

Verhandlungen des 62. Deutschen Juristentags, Vol. II/2, 1998, I 104 f.; the perspective of the 
insurance industry by A. Martin in: Verhandlungen des 62. Deutschen Juristentags, Vol. II/2, 
1998, I 111 ff.

100 The experience of the ombudsman is summarized in O. Krasney in: Festschrift für Alfred 
Söllner (2000) 575 ff.
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In addition, the claims of owners of damaged property had to be disposed of. 
What we see here is a private dispute resolution mechanism, developed ad hoc 
and dismantled after the claims growing out of the particular catastrophe or 
other untoward event have been settled. One must acknowledge that this kind 
of spontaneous private ordering works reasonably well and operates at very 
low cost. The main criticism of the current system is not its failure to perform 
but the fact that its use is at the discretion of the wrongdoer, i.e. the enterprise 
liable for the consequences of a major accident. 

Insurance AspectsIV. 

Caps and DeductiblesA. 

35. In your national legal system, are there statutory principles or have the 
courts developed general principles that address the issue of whether a dam-
age event is considered to be a single incident, in which case it is the insurer’s 
overall liability that is limited by any applicable cap, or a plurality of several 
independent losses, in which case the cap applies to each, leaving the insurer 
to pay up to the specified sum for each one? Alternatively, is this issue ad-
dressed by standard clauses used in contracts of insurance?

Insurance law is a complex matter because the statutory framework interacts 
with the provisions of the particular insurance contract but also with standard 
business terms of the insurance industry. 

In German law, the statutory framework is provided by the Insurance Contract 
Act (Versicherungsvertragsgesetz, VVG) which was reformed and re-enacted 
in 2007. The problem of aggregation and divisibility of damage has been ig-
nored by the framers of the Act. As far as liability insurance is concerned, 
§ 100 VVG provides that the insurer is liable to indemnify the insured for any 
claims asserted against the insured on the basis of facts which became effective 
during the currency of the insurance contract. With this language the framers 
wanted to make it clear that the definition of both, the insurance trigger and the 
scope of protection was for the parties to the insurance contract to define.101 
As a consequence, the statute is silent with respect to the question whether one 
or more damage events must be regarded as a single incident or a multitude 
of incidents with each event triggering the obligation of the insurer. Rather, 
everything depends on the language of the insurance contract in question. 

Contracts for liability insurance are made on the basis of standard business 
terms, called “General Conditions of Liability Insurance” (Allgemeine Haft-
pflichtbedingungen, AHB). These standard contract terms, which are annotated 
in commentaries as if they were statutes,102 contain a definition of the relevant 
trigger (Versicherungsfall). Pursuant to § 1 (1) AHB, the insurer undertakes 

101 BT-Drucks. 16/3945, 85.
102 E. Prölss/A. Martin, Versicherungsvertragsgesetz (VVG) (27th ed. 2004) 1267 ff.
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to reimburse the insured for any Schadenereignis that causes death, personal 
injury or property damage. The concept of Schadenereignis is more or less 
equivalent to the concept of “occurrence”, as it is used in insurance contracts 
made under the common law. In line with the long-standing jurisprudence of 
the BGH, the insurance industry equates Schadenereignis with the event that 
directly caused injury to a subjective right or other legally protected interest 
– as opposed to losses consequential upon such injury (Folgeereignis).103 How-
ever, in a spectacular decision from the 1980s, the BGH refused to adopt this 
view and instead held that Schadenereignis referred to the wrongful conduct 
of the insured that was the cause of the injury (Kausalereignis).104 Whether the 
subsequent rewording of § 1 (1) AHB is clear enough to reverse this judgment 
and to ensure that the Schadenereignis is again aligned with the concept of 
injury is still open to debate. 

Be that as it may, the AHB are very clear and precise on caps and maximum 
amounts of cover. § 3 (III) (2) AHB stipulates expressly that a cap agreed by 
the parties operates with respect to each single Schadenereignis. The para-
graph goes on to say that the claims of several victims may constitute a single 
occurrence. What follows after this clarification is the standard claims series 
clause of German liability insurance contracts. According to § 3 (III) (2) (cl. 3) 
AHB several losses count as a single occurrence (Schadenereignis) provided 
that they are closely related in time and provided that they were caused by the 
same source or by one and the same shipment of defective goods. Therefore, 
with regard to the availability of the insurance cover, the real issue is not what 
the limits of the concept of occurrence are but whether the losses complained 
of were caused by one and the same act or omission. 

Coming back to the concept of Schadenereignis, the mere existence of § 3 
(III) (2) AHB provides ample proof that the definition of the event insured 
against, taken for itself, must be defined narrowly.105 If one needs § 3 (III) (2) 
(cl. 2) AHB to combine the losses of several victims into one incident for the 
purposes of insurance, then a series of such losses must constitute separate oc-
currences (Schadenereignisse) – if it were otherwise, § 3 (III) (2) (cl. 2) AHB 
would make no sense. 

36. CASE STUDY (building insurance and insurance cap) P is the owner of facto-
ry premises consisting of several buildings which he has insured against harm 
resulting from severe weather conditions. The insurer’s liability is capped at 
€ 500,000 per damage event. During a thunderstorm that lasts several hours, 
two of the buildings are struck by lightning and both are completely burnt 
down. Each of the buildings was worth € 300,000. What is the insurer’s obliga-
tion to pay for the damage under the policy?

103 BGHZ 25, 34, 36 ff.; BGHZ 43, 88, 92.
104 BGHZ 79, 76, 82 ff.; cf. also RGZ 171, 43, 47.
105 BGHZ 43, 88, 92.
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The statutory framework for fire insurance contracts presupposes that a single 
contract may cover more than one building, § 88 VVG. The statute is silent on 
the issue whether the destruction of two buildings by separate, albeit related 
causes constitutes a single occurrence or two occurrences. The same is true 
for the standard business terms on fire insurance (Allgemeine Bedingungen 
für die Feuerversicherung, AFB 87).106 There seems to be no need to stipulate 
maximum amounts of cover because under a fire insurance policy the insurer is 
liable for the cost of repair or reconstruction only (§ 5 AFB 87).107 As a conse-
quence, in the case of destruction of two buildings the insurer must indemnify 
the insured in the amount of the funds needed to reconstruct the two buildings. 
Whether the two instances constitute one or two insured events is irrelevant. 
Everything else are matters for the contractual agreement of the parties.

37. In your national legal system, have the courts developed general principles 
that address the issue of whether a damage event is considered to be a single 
incident, in which case the insured has to bear any stipulated deductible only 
once, or a plurality of several independent losses, in which case the deductible 
applies to each, leaving the insured to bear the amount several times? Alter-
natively, is this issue addressed by standard clauses used in contracts of insur-
ance? If third-party insurance is required by law, would this have any effect on 
the legality of a deductible?

The VVG does not contain an overall definition of the event triggering third-
party insurance or any other type of cover. Therefore, the question whether an 
adverse event or a series of such events constitutes a single incident for the pur-
poses of insurance law or several such instances is not addressed in the statute.

As has been explained above, the standard business terms used in the area 
of liability insurance do provide a definition of the damage event (Schaden-
ereignis) which is rather narrow as it suggests that each injury is a separate 
incident. However, the standard clause combining a series of injuries into a 
single occurrence under the insurance contract works to restrict the liability 
of the insurer in cases where a single act, omission or incident causes several 
injuries or where a number of acts, omissions or incidents which are related in 
time cause a plurality of losses. 

It must be emphasised that the standard business terms of the insurance indus-
try dominate the ordinary, day-to-day business of insurance carriers. Rank-
and-file insurance contracts are mirror images of the standard business terms 
or simply refer to the terms used by the particular insurer. However, contracts 
for insurance of large risks, e.g. the liability of a major enterprise like a car 
manufacturer or one of the major players of the chemical industry, will be ne-
gotiated on a case-by-case basis. As these customers pay large sums in return 

106 Cf. Prölss/Martin (fn. 102) 1153 ff.
107 For details cf. P. Philipp in: R.M. Beckmann/A. Matusche-Beckmann, Versicherungsrechts-

Handbuch (2004) § 31 para. 29 ff.
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for the insurance cover provided, they have considerable bargaining power 
and will often succeed in shifting the balance of benefits and burdens in their 
favour. Whether the definition of the insurance trigger and the series clause 
attract the particular attention of powerful insureds is unknown. 

The principles developed under the AHB with respect to third-party insurance 
must not be transferred automatically to other lines of the insurance industry 
where different standard terms are in use. Thus, for example, the BGH was 
called upon to interpret the standard business terms for the insurance of public 
savings-and-loan associations (Sparkassen) against losses caused by white-
collar crimes committed by employees.108 The relevant terms did not use the 
concept of “occurrence” (Schadenereignis) but instead the concept of “contra-
vention” (Verstoß) as an insurance trigger.109 The BGH explained that “contra-
vention” relates not to a harmful event in the outside world but to the behaviour 
of human beings, and that the behaviour need not be understood in an atomistic 
sense. The court held that repeated contraventions, governed by an ongoing 
intention to do wrong, constituted a single trigger for the purposes of insurance 
law.110 As a consequence, the deductible included within the contract was to be 
applied only once and with respect to the sum of total harm rather than several 
times with respect to each loss caused by a single contravention. 

38. CASE STUDY (auditors’ liability) P, an independent auditor engaged by X Ltd 
to certify its accounts, is asked by X Ltd to meet with two potential investors in 
the company, A and B. At the meeting, P vouches for the company’s financial 
well-being. In consequence, A and B make large purchases of shares in X Ltd. It 
transpires that P negligently misrepresented the value of the company to the in-
vestors. A and B consequently suffer economic losses which they seek to recover 
as damages from P. In principle, their losses are covered by P’s professional 
indemnity insurance, but according to the terms of the policy the insured has to 
bear a deductible of € 5,000 per damage event. In the instant case, does P have 
to bear the deductible amount only once or with regards to both claims?

The risk of liability run by auditing firms is characterized by two features. On 
the one hand, the size of the risk is exceptional because errors and intentional 
misbehaviour of auditing firms may cause substantial losses to a large number 
of investors, adding up to an exorbitant amount of damage. On the other hand, 
the nature of the harm is purely economic as the loss of money does not con-
stitute the infringement of a legally protected interest. Because German law is 
loath to negligence-liability for pure economic losses, the responsibility of the 
auditing firm is difficult to establish. Therefore, the probability of the account-
ing firm being held liable for the losses caused by malpractice of its employees 
is very small. 

108 BGH VersR 1991, 417.
109 § 4 (1) Allgemeine Versicherungsbedingungen für die Eigenschadenversicherung von Sparkas-

sen.
110 BGH VersR 1991, 417, 419.
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The general business terms for third-party insurance are confined to claims for 
compensation of personal injury and damage to property and thus do not cover 
liability for pure economic loss. In this area, special rules apply which have 
been consolidated into the general business terms for third-party insurance 
with regard to pure economic loss (Allgemeine Versicherungsbedingungen zur 
Haftpflichtversicherung für Vermögensschäden, AVB Vermögen) which form 
the basis for special business terms used for the insurance of consultants and 
accountants.111

The scope of cover provided by the relevant standard business terms is defined 
in § 1 (1) AVB Vermögen/WB. Pursuant to this provision, the insurer cov-
ers claims for damages which are based on a “contravention” (Verstoß) of the 
insured or one of his employees. § 5 (1) AVB Vermögen/WB makes it clear 
that this definition is relevant for the purpose of identifying the event insured 
against. 

As explained above in the context of first-party insurance of savings-and-loan 
associations (supra no. 114), the concept of “contravention” (Verstoß), as op-
posed to the one of occurrence (Schadenereignis) does not relate to a unique 
event in the outside world but to the behaviour of a human being. The behav-
iour of humans is subject to planning and control such that the mere intention 
of the actor may combine a multitude of actions into a single comprehensive 
scheme. Therefore, the BGH has held that “contravention” is broader than “oc-
currence”, encompassing all actions and omissions which the actor intends to 
become part of a single action plan.112 Although this decision was not made 
with respect to § 1 (1) AVB Vermögen/WB, it seems likely that the court would 
not come to a different result when called upon to interpret § 1 (1) AVB Ver-
mögen/WB.

The standard business terms for third-party insurance of pure economic loss 
also provide a series damage clause which is to be found in § 3 (II) (2) AVB 
Vermögen/WB. Pursuant to this provision, a series of losses are to be treated as 
a single incident for the purpose of applying the cap stipulated in the particular 
insurance contract if:

several actors are liable and each of them is insured (§ 3 (II) (2) (a) AVB • 
Vermögen/WB),
a single loss was caused by several “contraventions” (• Verstöße) (§ 3 (II) (2) 
(b) AVB Vermögen/WB),
a single contravention caused a plurality of losses. In this context, a mul-• 
titude of wrongful actions and omissions count as a single contravention, 
provided that the several instances of malpractice concerned matters which 

111 Besondere Bedingungen für die Vermögensschadenhaftpflichtversicherung von Wirtschafts-
prüfern, Wirtschaftsprüfungsgesellschaften, vereidigten Buchprüfern, Buchprüfungsgesell-
schaften und nach § 131b II, 131 f II der WPO vorläufig bestellten Personen – AVB Vermögen/
WB. For an annotation cf. Prölss/Martin (fn. 102) 1502 ff.

112 BGH VersR 1991, 417, 419.
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were legally and economically linked to each other (§ 3 (II) (2) (c) AVB 
Vermögen/WB).

It is obvious that the clauses cited above together severely restrict the scope 
of coverage provided by the respective insurance contracts. For this reason, 
courts tend to interpret the clauses narrowly.113 The district court of Cologne, 
for example, has held that the clause of § 3 (II) (2) (c) AVB Vermögen/WB, 
treating a plurality of losses caused by related contraventions as a single inci-
dent, must be interpreted narrowly. In doing so, the court concluded that the 
clause required that the several losses were incurred by a single victim and did 
not include the case that several people were injured as a consequence of a 
single contravention. 

Following the interpretation of the Cologne court and transferring it to the is-
sue of deductibles, the amount of € 5,000 would have to be set off twice, with 
respect to the claims of both investors. 

Some commentators even go as far as to hold the provision of § 3 (II) (2) AVB 
Vermögen/WB invalid because it puts the insured at an unfair disadvantage 
within the meaning of the Unfair Contract Terms Directive114 and the appli-
cable German law.115 To be sure, the BGH has struck down a similar provision 
within the standard business terms for the liability insurance of architects.116 
The court provided the hypothetical that a young architect, leaving university, 
entertains a wrongful belief about the safe construction of buildings in areas 
with a high risk of earthquakes. Over the years, the architect advises numer-
ous builders to construct their houses in accordance with his mistaken belief. 
Finally, an earthquake occurs and all the houses are destroyed. The BGH held 
that it was absurd to classify the aggregate damage as a single loss and to limit 
the liability of the insurer accordingly.117 

Other limits on the Amount of CoverB. 

Aggregate limit clauses1. 

39. In your country, do standard-term insurance policies use aggregate limit 
clauses whereby the liability of the insurer is capped by a maximum amount 
per specified period? If so, please give examples of how these clauses are 
worded and how they are interpreted, paying particular regard to the issue of 
whether a damage event is considered to be a single indivisible loss (therefore 
falling into only one period) or a plurality of losses (potentially falling into 
several different periods).

113 BGH VersR 1991, 873, 875; LG Köln VersR 1989, 355, 356.
114 Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts, OJ L 95, 

21.4.1993, 29–34.
115 Prölss/Martin (fn. 102) § 3 AVB Vermögen/WB para. 7.
116 BGH VersR 1991, 175, 176.
117 BGH VersR 1991, 175, 176.
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Aggregate limit clauses are widely used and ordinarily incorporated into insur-
ance contracts. They are specifically mentioned in § 3 (III) (2) (para. 3) AHB 
which says that the parties may agree a clause limiting the exposure of the 
insurer to the sum allocated for a single incident, multiplied by some factor. 
The most common multiplier is 2, i.e. the aggregate limit for one period (one 
year) is twice the limit for a single insured event.118 I am not aware of any case 
law dealing with the problem of losses falling into different periods. However, 
these cases should be left to the claims series clause (infra no. 126 ff.) 

Claims series clauses2. 

40. In your country, do standard-term insurance policies use claims series 
clauses whereby several independent damage events are treated as a single 
damage event (a single series) which is subject to a single liability cap? If 
so, please give examples of how these clauses are worded and how they are 
interpreted. Please state in particular what criteria are used for distinguishing 
between several independent damage events and a single damage series.

As has already been explained, claims series clauses are a regular feature of 
the standard business terms used by the German insurance industry and thus a 
normal part of the terms of individual insurance contracts (supra no. 108). 

Claims series clauses are particularly important in the area of product liability 
insurance for which special terms have been introduced.119 The standard busi-
ness terms for the insurance of product liability contain a particularly elaborate 
claims series clause which essentially provides that all losses caused by the 
same defect or by a number of products carrying the same defect are combined 
into a single loss.120 Furthermore, clause No. 8.1 of the standard terms for prod-
uct liability insurance also makes it clear that the contraction works in favour 
of the first loss sustained by a victim. All subsequent losses are deemed to have 
occurred at the time the first occurrence took place. 

Long tail damage3. 

41. In your country, do standard-term insurance policies use clauses whereby 
the liability of a former insurer is limited to a specified period of time after the 
end of the insurance contract? If so, please give examples of how these clauses 

118 J. Schanz in: J. Veith/J. Gräfe (eds.), Der Versicherungsprozess (2005) § 10 para. 158; S. Litt-
barski, AHB-Kommentar (AHB) (2001) § 3 para. 197.

119 Besondere Bedingungen und Risikobeschreibungen für die Produkthaftpflichtversicherung 
von Industrie- und Handelsbetrieben (ProdHaft-Modell), annotated by Prölss/Martin (fn. 102) 
1436 ff.; S. Littbarski, Produkthaftpflichtversicherung (1999).

120 No. 8.1 reads as follows: “Mehrere während der Wirksamkeit des Vertrages eintretende Scha-
denereignisse aus der gleichen Ursache, z.B. aus dem gleichen Konstruktions-, Produktions- 
oder Instruktionsfehler, es sei denn, es besteht zwischen den mehreren gleichen Ursachen kein 
innerer Zusammenhang, oder aus Lieferungen solcher Erzeugnisse, die mit den gleichen Män-
geln behaftet sind, gelten unabhängig von ihrem tatsächlichen Eintritt als in dem Zeitpunkt 
eingetreten, in dem das erste dieser Schadensereignisse eingetreten ist.”
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are worded and how they are interpreted. What is considered to be the starting 
point for the relevant limitation period (e.g. the date on which the insurance 
contract ended, the date of the insured’s negligence or the date on which the 
damage was sustained)? In this context, where is the line drawn between sev-
eral independent damage events and a single damage event?

The problem of long tail liabilities touches upon one of the most controversial 
areas of German insurance law. During the 1980s and 1990s, there was an 
intensive discussion of the issue with respect to environmental liability insur-
ance. In addition, the BGH did not steer a clear course in interpreting standard 
clauses in third-party insurance contracts. As indicated above (supra no. 107), 
the concept of “occurrence” (Schadenereignis) was first held to denote the 
event that directly caused injury to the person or to property (Folgeereignis) 
but then re-interpreted this to mean the act or omission that led to the loss 
complained of (Kausalereignis). This switch of opinion was motivated by the 
problem of long tail liabilities. It was thought to be unfair to the insured to cut 
off the protection provided by the insurance contract upon a termination by 
the insurer. Under the occurrence principle, an insurer may effectively opt out 
of his future obligations by terminating the contract in the face of a series of 
adverse occurrences down the road. The effect is that the insured is left without 
cover just when he needs it most. 

The choice of an insurance trigger that takes the wrongful behaviour of the 
insured as decisive avoids the adverse effects of the occurrence trigger. How-
ever, it is not without problems either. Whatever the occurrence trigger is miss-
ing after the termination of the insurance contract, the behavioural trigger is 
missing up front. Assume that the insured switches insurers at the end of the 
year. Then, the new insurer will not be liable for those losses occurring within 
the currency of the new contract which were caused at an earlier date. 

Generally speaking, long tail cover and series damage clauses do not interre-
late: those parts of a series of losses which were caused during the currency of 
the insurance contract but which occurred or were discovered after the expiry 
of the agreement are not seen as a single event.121 In the run-off period every 
loss counts for its own and is to be treated separately. 

Environmental liability is a field of tort law particularly wrought with long tail 
risks. Therefore, the insurance industry drafted special terms which form the 
basis of contemporary insurance contracts covering environmental liability.122 
The pertinent standard business terms discard the occurrence principle in fa-
vour of a trigger that moves the liability of the insurer even further down the 

121 AHB-Littbarski (fn. 118) § 3 para. 165.
122 Besondere Bedingungen und Risikobeschreibungen für die Versicherung der Haftpflicht we-

gen Schäden durch Umwelteinwirkung (UmweltHaft-Modell), annotated by Prölss/Martin 
(fn. 102) 1408 ff.; for a thorough discussion cf. G. Wagner, Umwelthaftung und Versicherung 
in: M. Ahrens/J. Simon (eds.), Umwelthaftung, Risikosteuerung und Versicherung (1996) 96, 
118 ff.; id., VersR 1992, 261.
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time line: the event insured against is the proven discovery of personal injury 
or damage to property (No. 4 UmweltHaft-Modell). If the insurer terminated 
the contract before the injury was discovered, he is no longer liable to cover the 
loss. The termination becomes effective upon the date for which it is declared, 
given that the declaration complies with the terms of the relevant contract.

It is obvious that the option of the insurer to rid himself of liabilities for losses 
that have already been caused, but not yet discovered, comes down hard on the 
insured. In order to compensate for this hardship but also in order to avoid that 
the clause be struck down as unfair by the courts, the standard business terms 
for the insurance of environmental liability include a run-off cover clause. Pur-
suant to Art. 8.1 UmweltHaft-Modell, the insurer continues to be liable even 
after termination of the contract for losses that occurred prior to the date at 
which termination became effective but were discovered later, provided that:

the loss is discovered within a period of three years after termination,• 
the losses discovered within the period, together with the losses covered • 
within the last year before termination, do not exceed the ceiling of the 
insurance contract in question.123 

This clause must be read together with the series claims clause of No. 7.2 Um-
weltHaft-Modell which combines all losses caused by the same or by related 
emissions into one single loss that is fixed on the date when the first loss oc-
curred. 

42. CASE STUDY (long tail damage) P Company develops, manufactures and 
distributes motor equipment, including fuel pumps. As the result of a design 
fault in the pumps, the fuel supply of motor vehicles in which they are incorpo-
rated is often interrupted without warning. Assume that this leads to numerous 
accidents for which P Company is liable under your laws on product liability. 
Until a) the pump’s development, b) its manufacture, c) its distribution, and 
d) the consequent accidents, P Company’s product liability was insured by I. 
After the termination of the insurance contract with I, P Company takes out in-
surance with J. Which insurer, I or J, has to cover P Company’s liability for its 
faulty fuel pumps in each of scenarios a)-d)? Assume that the standard terms of 
both insurers’ contracts contain clauses on liability for long tail damage that 
are most common in your country.

123 No. 8.1 UmweltHaft-Modell reads as follows:
 “Endet das Versicherungsverhältnis […] durch Kündigung des Versicherers […], so besteht 

der Versicherungsschutz für solche Personen-, Sach- oder gemäß Ziff. 1.2 mitversicherte Ver-
mögensschäden weiter, die während der Wirksamkeit der Versicherung eingetreten sind, aber 
zum Zeitpunkt der Beendigung des Versicherungsverhältnisses noch nicht festgestellt waren, mit 
folgender Maßgabe: Der Versicherungsschutz gilt für die Dauer von 3 Jahren vom Zeitpunkt der 
Beendigung des Versicherungsverhältnisses an gerechnet. Der Versicherungsschutz besteht für 
die gesamte Nachhaftungszeit im Rahmen des bei Beendigung des Versicherungsverhältnisses 
geltenden Versicherungsumfanges, und zwar in Höhe des unverbrauchten Teils der Versiche-
rungssumme des Versicherungsjahres, in dem das Versicherungsverhältnis endet.”
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The framers of the Standard Terms on Insurance of Product Liability (Prod-
Haft-Modell) abstained from introducing a fresh insurance trigger. Therefore, 
it is generally thought that the occurrence principle, familiar from the standard 
terms on general liability insurance (AHB) applies here as well.124 The real 
problem is how to interpret the concept of occurrence (Schadenereignis) in 
the context of product liability insurance. The BGH has not had the chance to 
decide the issue but some courts of appeal have held that the relevant trigger is 
the one of putting the product into circulation.125

The Standard Terms on Insurance of Product Liability (ProdHaft-Modell) 
add a special provision on the temporal limitation of the insurance cover pro-
vided. Pursuant to No. 7.1 Standard Terms on Insurance of Product Liability 
(ProdHaft-Modell), losses of third parties caused by defective products put 
into circulation by the insured are covered only if they occurred during the 
currency of the insurance contract and have been reported to the insurer prior 
to the expiration of three years after its termination.126 The provision must be 
read with care as it imposes a double limitation on the obligation of the insurer: 
The contract covers only those losses that occurred during the currency of 
the contract but even where this is the case, No. 7.1 requires in addition, that 
losses are reported within three years after termination. Whether this additional 
limitation is invalid because it restricts coverage in a way that is unfair to the 
insured is a matter of debate.127

Be that as it may, in the present hypothetical, the first insurer, I, would be li-
able to cover P Company’s liability for its defective fuel pumps. This result 
remains the same in all the scenarios from a) to d). The latest event in time 
is the accident which the consumer suffers as a consequence of the defective 
fuel pump. The accident constitutes the “occurrence” (Schadenereignis) which 
triggers the insurance cover.128 However, the switch from insurer I to insurer J 
took place only after the accidents had happened. Therefore, it is the liability 
of I to compensate P for the cost of paying up the claims of its customers. Fur-
thermore, insurer J could rely on the exclusionary clause of No. 7.2 Standard 
Terms on Insurance of Product Liability (ProdHaft-Modell) which provides 
that, lacking an agreement of the parties, the insurer is not liable for harm 
caused by products put into circulation before the contract became effective.

124 W. Voit/U. Knappmann in: E. Prölss/A. Martin, VVG (27th ed. 2004) 1461.
125 OLG Karlsruhe NJW-RR 2004, 1331, 1332; OLG Stuttgart NJW-RR 2005, 1269, 1270.
126 No. 7.1 Standard Terms on Insurance of Product Liability provides:
 “Der Versicherungsschutz umfasst die Folgen aller während der Versicherungszeit vorkom-

menden Schadensereignisse, die – unbeschadet sonstiger Anzeigepflichten – dem Versicherer 
nicht später als drei Jahre nach Beendigung des Versicherungsvertrages gemeldet werden.”

127 Cf. K. Johannsen in: R.M. Beckmann/A. Matusche-Beckmann, Versicherungsrechts-Hand-
buch (2004) § 25 para. 8.

128 For a comparable situation cf. OLG Karlsruhe VersR 2003, 1436, 1437.
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Liability limits in compulsory third-party insurance4. 

43. Would the fact that, in certain fields, third-party insurance is required by 
law have any effect on the extent to which liability limits in terms of aggregate 
series clauses, claims series clauses and long tail damage clauses are legally 
allowed?

The most prominent case of mandatory liability insurance is of course that of 
motor traffic. In order to comply with the European Convention on Mandatory Li-
ability Insurance for Motor Cars of 20.04.1959 the German lawmakers re-enacted 
a statue, dating back to the year of 1939 which for the first time introduced man-
datory liability insurance for motor cars in Germany, the so-called Pflichtversich-
erungsgesetz (PflichtVersG). On the basis of § 4 of this statute, a regulation was 
issued, the so-called Pflichtversicherungsverordnung (Kfz-PflVV) which speci-
fies the scope of the insurance cover, exclusions and the like. However, claims 
series and long tail risks do not play a role in the area of motor liability insurance. 
Not surprisingly, statute and regulation are silent on these issues. 

The case is different in the area of environmental liability. § 19 Environmen-
tal Liability Act (Umwelthaftungsgesetz, UmweltHG) imposes a duty on the 
operators of certain installations dangerous to the environment to take out li-
ability insurance or to obtain a bank guarantee covering damages claims of 
third parties. The subsequent provision of § 20 UmweltHG authorizes the fed-
eral government to issue a regulation specifying the many details that must be 
addressed when imposing such an obligation. Among those, § 20 (1) (No. 2) 
UmweltHG expressly mentions the “scope and amount of cover” (Umfang und 
Höhe der Deckungsvorsorge). At the time the law was passed back in 1990, 
it was readily foreseeable that it would be difficult to come up with such a 
regulation. For one thing, the insurance industry was very reluctant to cover 
the risk of environmental liability as such. The drafting process of the standard 
business terms for environmental liability insurance turned out to be very con-
troversial, and the version finally promulgated in 1992 covered only a fraction 
of the risk presented by the UmweltHG. However, given the adversarial nature 
of the process that had led to the model, it seemed very unlikely that insurers 
would be prepared to go any further in order to comply with the standards set 
by a government regulation imposed on potential insureds. 

The result of all this is that the perceived regulation on environmental liability 
insurance has never seen the light of day. More than 18 years after the enact-
ment of the UmweltHG the regulation envisaged by § 20 UmweltHG is still 
missing. Today, nobody believes that it will be passed any time soon.129 The 
only scenario that would change this situation would be a major environmental 
disaster that caused substantial losses recoverable under the UmweltHG but 
unrecoverable in reality because of lack of insurance. That would be too high 
a price to pay for such a regulation. 

129 J. Peter in: P. Salje/J. Peter, Umwelthaftungsgesetz (2nd ed. 2005) § 20 para. 2.
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AGGREGATION AND DIVISIBILITY OF DAMAGE IN 
HUNGARY: TORT LAW AND INSURANCE

Attila Menyhárd

GeneralI. 

1. Does your legal system have general rules, whether statutory or case-law, 
which regulate the categorisation of harm as a single indivisible loss or a 
plurality of losses? Have such rules been proposed in the secondary legal lit-
erature? Does the distinction have any significance in practice?

Divisibility of damage as a problem has not been a target of discussions so far 
in Hungary. In general, the whole system of Hungarian tort law is built up on a 
flexible structure, on very abstract and open terms. None of the requirements of 
liability (damage, wrongfulness, causation) are defined, structured or divided 
in terms in themselves. Thus, the concept of damage itself is not defined in the 
Hungarian Civil Code. Our correct starting point seems to be that damage is a 
single concept which may have components but shall not be divided, at least not 
in the sense that these components would be defined as different types of dam-
age having different and separate prerequisites for establishing liability. What 
damage shall mean under the application of tort law rules of the Hungarian Civil 
Code is established within the frame and from the aspect of the tortfeasor’s ob-
ligation. Tort law regulation provided in the Hungarian Civil Code rests on the 
principle of full compensation: all unlawfully caused damage for which the tort-
feasor shall be liable must be compensated regardless of the nature of the harm. 

According to § 3551 of the Hungarian Civil Code, the tortfeasor who is respon-
sible for the damage shall be liable for restoring the original state, or, if this is 
not possible or if the aggrieved party on a reasonable ground refuses restora-
tion, (s)he shall compensate the aggrieved party for pecuniary and non-pecuni-
ary damage. Compensation must be provided for any depreciation in value of 
the property belonging to the aggrieved person (damnum emergens) and any 
pecuniary advantage lost due to the tortfeasor’s conduct (lucrum cessans) as 
well as compensation of the costs necessary for the attenuation or elimination 
of the pecuniary and non-pecuniary loss suffered by the victim. 

1 Subpar. (1) and subpar. (4).
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From the principle of full compensation it follows that all damage must be 
compensated regardless of the nature of the damage (i.e. whether it was dam-
num emergens or lucrum cessans, or whether the harm was caused to property, 
to a person or it was an economic loss) or the degree of fault (provided it was 
accountable to the tortfeasor). This corresponds to the traditional view accord-
ing to which2 damage is the depreciation in the wealth of the aggrieved person, 
including actual damage (depreciation of value in property), the lost profit, 
the costs of attenuation or elimination of damage and non-pecuniary damage. 
Originally immaterial damage was not covered by this definition because it 
was not accepted as a type of damage to be compensated at the time the under-
lying theory of Hungarian tort law was laid down after World War II. Today 
under the heading “damage”, material as well as immaterial damage shall be 
meant but this needs a further refinement in the context of recent developments 
in Hungarian tort law theory.

Resting on the principle of full compensation, in the system of Hungarian tort 
law there is no ground – at least not on the level of prerequisites of liability – to 
make distinctions among the components of damage. The meaning of the term 
“damage” has not changed in its substance in the last decades but the concept 
of damage has been widened as today it covers immaterial (non-pecuniary) 
damage as well.3 Already before World War II in Hungarian legal theory any 
material or pecuniary disadvantage had been treated as damage, so the concept 
of damage has always been an abstract and general one.4

The main classification of damage is the distinction between material and im-
material (or pecuniary and non-pecuniary) damage. Non-pecuniary damage 
is not defined in the Hungarian Civil Code. As far as immaterial damage is 
concerned, there are strong – and widely accepted – arguments that, in the con-
text of non-pecuniary damage, one cannot speak of damage in the traditional 
sense of this word. The theoretical starting point of this idea (also followed by 
the courts)5 is that awarding non-pecuniary damages is a special sanction for 
an infringement of personality rights. That is why damage as a precondition 
of liability is replaced in the context of non-pecuniary damages with the fact 
of interference with personality rights where the aggrieved person shall be en-
titled to non-pecuniary damages without proving any actual harm, costs or loss 
in the traditional sense of the word.6 In this context in contemporary Hungarian 
legal practice and doctrine, non-pecuniary damages is a category of tort law 
where the award of damages is the automatic consequence of interference with 
personality rights without the need to prove actual harm. If this view is correct, 

2 Gy. Eörsi, A polgári jogi kártérítési felelősség kézikönyve (1966) no. 205.
3 This is, however, strongly criticised in the legal literature on the ground that one cannot speak 

of damage in situations where the base of the liability is purely the infringement of personality 
rights; see Lábady and Petrik infra fn. 6.

4 B. Grosschmid, Fejezetek kötelmi jogunk köréből I (1932) 657.
5 BH 2004 no. 143 (Supreme Court Legf. Bír. Pf. III. 26.339/2001 sz.).
6 T. Lábady, A nem vagyoni kártérítés újabb bírói gyakorlata, ELTE Jogi Továbbképző Intézet 

(1992) 31 and F. Petrik, Kártérítési jog (2002) 74.
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non-pecuniary damages is a special indemnification for an injury instead of be-
ing a compensation of “immaterial” damage or “non-pecuniary” loss suffered 
by the aggrieved party. The Draft of the New Hungarian Civil Code suggests 
that non-pecuniary damages should be replaced with indemnity compensation 
as a special sanction for an infringement of personality rights.7 The proposed 
solution in the Draft would detach consequences of infringement of personal-
ity rights from torts and in this new system the infringed party would not have 
to prove all the preconditions of liability and the courts would not be forced to 
use the liability test (including the burden of proof of the fact and amount of 
damage) in these cases.

It may be relevant to understand our view that in Hungarian legal theory and 
practice awarding damages is not inextricably linked to the infringement of 
a right or a protected legal interest. The only exception is the claim for non-
pecuniary damages where the infringement of a personality right is the neces-
sary precondition of liability. The basic norm of tort law in the Hungarian Civil 
Code (§ 339) establishes the general rule for liability in tort. In this system 
there are no specialized torts, normatively described situations or damage as a 
precondition of liability for damages. As a general principle the conduct which 
results in damage to others is unlawful and from this follows that causing harm 
is always unlawful. If the tortfeasor can prove that in that certain case causing 
harm was provided lawful by the law, he shall not be liable.8 Thus, the liability 
system provided in the Hungarian Civil Code is an abstract system based on a 
general clause of liability resting on the principle of full compensation. With 
this view an approach implying division of damage in general would hardly 
be consistent.

A distinction between pure economic loss and other types of losses is not 
known in Hungarian court practice or legal theory. Pure economic loss – as 
compensation of indirect loss – is a causation problem in Hungarian civil law 
and it is not regarded as a special type of loss or damage. Two main measures 
of limitation of liability for court practice are accountability as the basis of li-
ability and causation. Beyond the attempt to provide a unified regulation for 
tort law, another underlying policy was to leave – with open rules – a great 
degree of discretion to the courts in the field of tort law. From this feature 
of tort law regulation follows that the regulation itself does not fix the limits 
of liability but leaves this to the court practice without providing guidelines 
to these limitations and without binding it to division of damage. This was 
the result of an attempt of the legislator in 1959 to deviate from the former 
traditions which made the compensability of economic loss dependent on the 
degree of the tortfeasor’s fault. Before World War II Hungarian private law 
elaborated some important limitations as well; one of these limitations was 
that the economic loss – regardless of whether it was “pure” or not according 

7 § 2:90 of the Draft of the New Hungarian Civil Code.
8 Eörsi (fn. 2) no. 221. Defences are the consent of the aggrieved person, the necessity, the author-

ized exercise of rights, etc.
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to the modern terminology – originally could have been compensated only in 
cases of intention or gross negligence. In cases of simple negligence only the 
actual damage (damnum emergens) could have been compensated but not the 
economic loss.9 Consequential loss was also a different category of harm or 
damage before World War II in Hungarian private law. The distinction between 
actual harm and consequential loss (including lost profit) was an important one 
as this was a ground for limitation of liability: the tortfeasor would be held li-
able for consequential loss (and lost profit) only if he had acted intentionally 
or grossly negligently. 

The distinction between “direct” and “indirect” damage is applied in Hun-
garian court practice and legal theory. This categorization is important from 
the point of view of setting the limits of liability which is to be solved in the 
context of causation and general risk allocation principles10 without dividing 
the concept of damage. Making a distinction between “direct” and “indirect” 
damage refers only to the proximity of causation but not to special types of 
damage with specific prerequisites or consequences of liability. 

§ 35511 of the Hungarian Civil Code provides that any depreciation in value 
of property belonging to the aggrieved person (damnum emergens) and any 
pecuniary advantage lost due to the tortfeasor’s conduct (lucrum cessans) as 
well as compensation of the costs necessary for the attenuation or elimination 
of the pecuniary and non-pecuniary loss suffered by the aggrieved person shall 
be compensated. This provision – reflecting the widely accepted traditional 
view of concept of damage prevailing in Hungary – may be seen as dividing 
the concept of damage into different types of harms but the distinction between 
actual damage (damnum emergens), lost profit (lucrum cessans) and costs of 
attenuation or elimination of harm only defines compensable damage (the nor-
mative formulation of the principle of full compensation).12 Neither regulation 
nor court practice establishes special prerequisites or defines special conse-
quences of liability along this division. The distinction between actual damage 
and lost profit is, however, applied in court practice as measures for limitation 
of liability rather than used and understood as providing material components 
of a complex concept of damage.13 An example for this may be the cases of 

9 Grosschmid (fn. 4) 671.
10 Gy. Eörsi, A közvetett károk határai, in: Emlékkönyv Beck Salamon születésének 100. évfor-

dulójára (1985) 62 ff. 
11 Subpar. (1) and subpar. (4).
12 A Magyar Népköztársaság Polgári Törvénykönyve – az 1959. évi IV. törvény és a törvény java-

slatának miniszteri indokolása (Motivation to the Hungarian Civil Code) (1963). The motiva-
tion to § 339. 

13 This does not seem to be changed in the Draft of the New Hungarian Civil Code, § 5:478 of the 
Draft. The new regulation would introduce the foreseeability as a general limit of liability and – 
with the exception of cases of deliberateness or gross negligence – restricts liability to foresee-
able harms (§ 5:477 subpar. (2) of the Draft) regardless of the nature or type of the damage. 
In an earlier stage of preliminary works (in the Principles and Proposals for a New Hungarian 
Civil Code) it was suggested that this limitation shall be applied only to compensation of lost 
profits but not to compensation of actual damage.
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illicit (or unfair) tendering. It is well established court practice that, in cases of 
illicit tendering i.e. if the invitation or the decision on the tender was unlawful, 
this unlawfulness establishes the liability of the offeree making the decision 
or inviting the tenders.14 This liability covers, however only the compensation 
of costs of preparing and submitting the bid (negativ interesse) but does not 
include compensating the bidder for lost profits.15 

The provisions of Act no. XXIX. of 2007 on Amending Environmental Liabil-
ity Legislation amended the existing legislation on environmental protection 
and environmental liability. Implementing Directive 2004/35/CE of the Euro-
pean Parliament and of the Council of 21 April 2004 on environmental liability 
with regard to the prevention and remedying of environmental damage,16 this 
legislation implements the concept of environmental damage per se in private 
law liability as well, which is provided in Art. 2.2. of the Directive. As a result 
of the amendment, § 4 point 13. of the Act no. LIII. of 1995 on General Rules 
of Environmental Protection defines environmental damage as a measurable, 
significantly adverse change, occurring directly or indirectly in the environ-
ment or in natural resources and the significant, measurable impairment of the 
service of a natural resource occurring directly or indirectly, respectively. This 
amended legislation implementing the Directive extends the concept of dam-
age and introduces a new concept of damage into Hungarian tort law reach-
ing beyond the traditional definition of damage covering actual damage, lost 
profit and costs of loss avoidance or restoring the original state. Impacts of 
implementing the concept of environmental damage per se are not yet clear in 
Hungarian law.

In cases where the occurrence of damage is a protracted event with a time-di-
mension as well a possible division of damage could be the division according 
to different stages of development of damage in time. In such cases Hungarian 
courts do not tend to apply a divided concept of damage; they apply a method 
of correction of damage instead.17 

Legal theory seems to be of the view that defining damage implies policy ques-
tions and that the concept of damage has a normative (legal) element above 
the natural concept of damage and this is reflected in court practice as well.18 
Therefore the question that may arise in cases where two or more claimants 
who have rights over the same damaged property (e.g. as joint owners or as 
owner and licensee) shall be regarded as having suffered the same loss or in-
dependent losses may imply policy aspects too. This policy question may have 

14 Liability is based on § 339 of the Hungarian Civil Code, the general rule for fault-based liability 
for unlawfully caused damage.

15 EBH 2005 no. 1220; BH 2005 no. 364 (Supreme Court, Legf. Bír. Gfv. IX. 30.030/2005).
16 Official Journal (OJ) L 143, 30.4.2004, 56–75.
17 BH 2007 no. 6 (Supreme Court, Legf. Bír. Pfv. III. 21.147/2005 sz.). Confirmed in § 5:485 of 

the Draft of the New Hungarian Civil Code. The practice as well as the suggested new rule of 
the Draft are restricted to changes in the value of the damaged interest.

18 Eörsi (fn. 2) no. 208.
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been answered differently in each of the cases depending on what the court 
considers as compensable damage in the given case. The problem has a proce-
dural aspect too: if the harm were to be held as one single damage suffered by 
more victims jointly instead of treating the victims as having suffered indepen-
dent losses even if the protected interest was common (such as joint owner-
ship), they should necessarily be joined parties as plaintiffs who may have a 
joint claim only not having the right to make independent claims.19 From this 
point of view, the problem has a subjective aspect as well and may be seen 
from the angle of the victim suffering harm but not from the damage suffered 
by different victims. Hungarian court practice and literature rather seem to fo-
cus on the victim (or on the plaintiff’s claim) instead of damage. It is a problem 
that has not yet been expressly addressed and approached in such a manner in 
Hungarian court practice or theory. 

Neither mass torts nor different forms of class actions or market share liability 
are applied or accepted in Hungarian tort law regulation and court practice. 
Courts seem to follow the traditional view that the plaintiff has to establish her 
claim vis-à-vis the defendant including the proving of damage as well as the 
causal link between the damage and the defendant’s conduct and no one shall 
have the right to sue for another’s claim. 

The Product Liability Directive20 has been implemented in Hungary by the Act 
X of 1993 on Product Liability. Art. 9 of the Directive has been implemented 
by § 1 subpar. (4) of the Product Liability Act, which defines “damage” as (i) 
any pecuniary or non-pecuniary damage caused by a person’s death, personal 
injury or any impairment to that person’s health; (ii) any damage caused by 
the defective product in other objects and amounting to more than the HUF 
equivalent of € 500 if that other object serves the purpose of private use or pri-
vate consumption according to its normal purpose and if the person incurring 
the damage usually used it for such a purpose. The concept of damage in the 
Product Liability Act is thus narrower than that in the Hungarian Civil Code in 
so far as it covers only material and immaterial harm occurring as a result of 
death, personal injury or damage to health.

19 The result of this would be that none of them would be able to sue without the others i.e. any 
of them could prevent the others from making a claim. See § 51 of Act no. III. of 1952 on Civil 
Procedure. Another important aspect of the problem in the context of Hungarian civil proce-
dural law is that, under Hungarian civil procedural law, the plaintiff does not have the right to 
sue for another’s claim.

20 Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, regulations 
and administrative provisions of the Member States concerning liability for defective products, 
OJ L 210, 7.8.1985, 29–33.
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Liability for DamageII. 

Recoverability of Divisible and Indivisible LossesA. 

2. In your national tort law, is liability for damage addressed separately for 
different parts of the overall loss where different protected interests are af-
fected (e.g. interference with the person or interference with property; pecu-
niary damage or non-pecuniary damage) even if the harm resulted from the 
same tortious conduct by the same tortfeasor? If the requirements for liability 
have to be addressed separately for each kind of loss, how might this affect the 
tortfeasor’s liability?

The starting point is that interference with specified protected interests in Hun-
garian tort law is neither a prerequisite of liability nor is liability addressed 
separately for different parts of the overall loss where different protected inter-
ests are affected. The consequences of liability also do not differ according to 
interference with different protected interests. This is the result of the system 
based on the general clause of fault-based liability (French model) provided 
in § 339 of the Hungarian Civil Code and the principle of full compensation: 
the basic principle is that all damage wrongfully caused either as a result of 
personal injury or damage to property shall be compensated. This holds for all 
types of specific liability regimes in Hungarian civil law provided either in the 
Civil Code or in specific legislation including strict liability regimes. 

Interference with personality rights (such as the right to bodily integrity, 
health, human dignity, personal secrecy, equal treatment, etc.) or other immate-
rial harms establishing a claim for non-pecuniary damages,21 however, triggers 
the application of two different tests (or regimes) because the prerequisites 
of liability for pecuniary damage differ from the prerequisites of liability for 
non-pecuniary damage. Wrongful interference with such rights inherent to a 
person establishes liability for non-pecuniary damage per se without having to 
prove any harm while the claim for pecuniary damages as a compensation of 
pecuniary loss (actual damage, lost profit and costs of elimination or attenua-
tion of loss) suffered as a result of wrongful interference with such rights shall 
be established according to the normal prerequisites of liability including the 
proven pecuniary loss. Wrongful interference with specified protected interests 
per se establishes liability for non-pecuniary damage but does not necessar-

21 The consumer shall be entitled to non-pecuniary damages as a compensation of frustrated ex-
pectations under a travel contract if she does not get the holiday experience promised to her by 
the travel agency. In a decision from 1998 the Supreme Court awarded non-pecuniary damages 
on the ground that the travel agency failed to inform the plaintiff about the difficult conditions 
to approach the rented house lying upon a hill, far from the village. The Court found that, since 
the plaintiff could not spend his holiday in a quiet place as he had contracted for with the travel 
agency, he lost his possibility for recreation and lost the holiday experiences as well as the en-
tertainment and relaxation of a holiday abroad. The Court had not established its decision on the 
infringement of personality rights; the “right to have the holiday” or “recreation” surely cannot 
be treated as such. BH 1998 no. 278 (Supreme Court, Legf. Bír. Pfv. VIII. 23.243/1996 sz.).
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ily establish a claim for pecuniary damages. That is why there are numerous 
cases where the court awards non-pecuniary damages solely on the basis of the 
proven wrongful interference with specified protected interests but rejects the 
claim for pecuniary damages because the plaintiff failed to prove the occur-
rence and amount of material damage.22

From the special nature of non-pecuniary damages follows that non-pecuniary 
damages are not a compensation of “damage” but a monetary compensation 
of interference with a (personality) right without establishing damage. For this 
reason the sum to be paid as non-pecuniary damages cannot be calculated on 
the basis of “damage” suffered by the victim but according to the circumstanc-
es of the specific case (nature of infringed personality right, how deeply that 
interference affected the life of the victim, what is the level of general ability of 
society to bear the burden of such compensation, etc.). As non-pecuniary dam-
ages shall not be deemed as compensation of loss, the sum to be paid cannot be 
calculated on the basis of damage. 

The nature of protected interests may also be relevant from the point of view 
of contractual limitation of liability. Hungarian tort law provides the possibility 
for contractual limitation of non-contractual liability in general but § 342 of the 
Hungarian Civil Code prohibits the limitation or exclusion of non-contractual 
liability for death, personal injury or damage to health. 

3. CASE STUDY (different kinds of loss; contributory negligence) P is injured, 
and his glasses are broken, in a traffic accident negligently caused by D. P 
claims compensation for a) pain and suffering b) medical expenses and c) 
his broken glasses. Is P’s harm regarded as a single indivisible loss or as a 
plurality of independent losses? Assuming P had not fastened his seat belt, 
how is his contributory negligence taken into account with regard to each of 
the three categories of his damage?If there are differences in the effect of the 
contributory negligence depending on the kind of loss suffered, how are these 
justified?

The case would fall under the strict liability regime provided by § 345 of the 
Hungarian Civil Code. According to this regime, the person carrying on an 
activity involving considerable hazards shall be liable for any damage caused 
thereby and only if it can be proved that the damage occurred due to an un-
avoidable cause that falls beyond the realm of activities involving consider-
able hazards or from an activity attributable to the aggrieved person will the 
individual be released from liability. This regime establishes a strict system 
of exoneration compared to the general rule of fault-based liability in § 339 
of the Civil Code but otherwise does not change the prerequisites of liability. 
Establishing the occurrence and amount of compensable damage as well as 
other prerequisites of liability (e.g. unlawfulness) are the same as under the 

22 A. Vargha, Az üzleti hírnév védelme, in: ELTE ÁJK Polgári Jogi Tudományos Diákkör Évköny-
ve (2001) 317 ff.
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general rule of fault-based liability (§ 339 of the Hungarian Civil Code). The 
victim shall have a claim for non-pecuniary damages as compensation of pain 
and suffering in so far as it is a personal injury establishing interference with 
personality rights of the victim [a)] and a claim for pecuniary damages as a 
compensation of medical expenses and the broken glasses [b) and c)]. A dis-
tinction between damage a) (pain and suffering) on the one hand and damage 
b) (medical expenses) and c) (broken glasses) on the other hand is important 
because of the different tests of compensability of non-pecuniary and pecu-
niary losses as well as the difference in establishing the sum to be paid as 
compensation. There is not, however any distinction to be made between b) 
and c) because both of them are pecuniary damage subject to the same test 
for establishing a duty to pay compensation. The contributory negligence of 
the victim would be relevant for all of them in the same way: the court would 
establish the tortfeasor’s obligation to compensate the non-pecuniary and pe-
cuniary losses of the victim, would establish the ratio (in percentage, e.g. 20%) 
of the victim’s contribution and then would reduce the tortfeasor’s obligation 
with the ratio of the victim’s contribution to both pecuniary and non-pecuniary 
damage,23 treating the obligation of the tortfeasor as an undivided one. There 
are not any differences in the effect of contributory negligence depending on 
the kind of loss suffered. 

4. In your national tort law, are there cases other than in respect of personal 
injury where the requirements for liability have to be addressed separately for 
each different kind of loss even though the harm resulted from a single tortious 
act or omission?

As far as pecuniary damages are concerned, the requirements for liability are 
not to be addressed separately for each different kind of loss if the harm result-
ed from a single tortious act or omission. There are special requirements for 
awarding non-pecuniary damages as has been presented above supra no. 16 f.

Recoverability of Consequential LossB. 

5. Please state how consequential loss is defined in your national tort law. Is 
consequential loss regarded as an independent harm that has to be addressed 
separately or as part of the overall damage, meaning that there is no need 
to re-consider the requirements for liability found to have been satisfied in 
respect of the “primary loss”? Where is the line drawn between several inde-
pendent losses and a consequential loss?

Under the tort liability system in general, there is no distinction to be made be-
tween primary and consequential losses. Before World War II this distinction 
existed and established a division of damage as the tortfeasor was liable for 
consequential loss only in cases of deliberate or gross negligence. This divi-

23 BH 1992 no. 242 (Supreme Court, P. törv. III. 20.652/1991 sz.); BH 1989 no. 61 (Supreme 
Court, Legf. Bír. Pf. III 21.020/1987 sz.).
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sion was abandoned with the new tort law system provided in the Hungarian 
Civil Code of 1959. The concept of consequential loss in the context of non-
contractual liability has been used in one court decision handed down under 
the regime of the Product Liability Act which defined the losses caused by the 
defect of the product as consequential damage. The Hungarian Supreme Court 
made a distinction between the damage in the product itself as primary damage 
which did not come under the application of the product liability legislation, on 
the one hand and losses being the consequence of the defect as consequential 
losses coming under the application of the product liability regime on the other 
hand. The Supreme Court rejected the plaintiff’s claim on the ground that, 
under the product liability regime, only consequential but not primary losses 
(i.e. the damage in the product itself) are compensable.24 The Draft Proposal of 
the New Hungarian Civil Code also suggested making a distinction between 
primary damage and consequential loss and suggested limiting the liability for 
consequential loss to foreseeable harms but the final Draft of the New Hun-
garian Civil Code submitted to the Parliament abandoned this distinction (the 
distinction between the actual damage and the lost profit has been abandoned 
too).25

6. CASE STUDY (consequential loss; contributory negligence) P’s right hand is 
injured in a traffic accident negligently caused by D. Consequently, P is un-
able to pursue his career as a piano teacher for six weeks. P thus sustains loss 
of earnings. Assuming that P himself acted negligently and that his negligence 
contributed to his pain and suffering, but it did not have any effect on his abil-
ity to work and therefore on his loss of earnings, to what extent is D liable 
for a) P’s pain and suffering and b) his loss of earnings? In the instant case, 
is loss of earnings regarded as an independent loss that has to be addressed 
separately?

There is not any reported court decision that could be referred to in order to 
answer this question. According to the general view regarding the concept of 
damage and the role and relevance of contributory negligence, one arrives at 
the conclusion that, to the extent of his negligent contribution, P shall not be 
entitled to non-pecuniary damages on the basis of his pain and suffering but 
this would not affect his claim for pecuniary damages on the basis of his lost 
earnings which had not been affected by his contributory negligence. The bor-
der-line in the context of division of damage in the case at hand, however, shall 
not be drawn between lost earnings and other types of damage but between 
pecuniary and non-pecuniary damage. That is why from this point of view not 
the lost earnings but the pain and suffering as non-pecuniary damage (or im-
material harm) might be addressed separately. 

24 BH 2005 no. 354 (Supreme Court, Legf. Bír. V. Pfv. VII. 20.620/2004 sz.).
25 Under liability for breach of contract – especially as far as consequences of defective perform-

ance are concerned – in the court practice there is a distinction generally referred to between 
primary and consequential loss but the main aim also there is much more to impose restrictions 
on the victim’s possible claims rather than to apply different pre-requisites of liability.
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7. CASE STUDY (consequential loss; statute of limitation) In January 2000 D 
breaks into the production hall of P Company, which manufactures computer 
equipment. He damages some high-tech components which have been pre-
pared for delivery to other manufacturers. Since the break-in and the damage 
caused by D are not noticed immediately by P Company staff, some of the 
damaged computer equipment is sent to different manufacturers (A, B, and 
C) without having been repaired adequately prior to dispatch. Consequently, 
P has to pay damages to his customer A. After successfully claiming recourse 
from D in January 2002, P is sued for damages by his customer B and in Janu-
ary 2003 by C. Are the payments to B and C regarded as consequential losses 
that are part of the overall damage caused by D, or as independent losses that 
have to be addressed separately? What are the commencement dates for the 
limitation periods applying to P’s recourse actions in respect of his payments 
to A, B, and C?

As far as non-contractual liability is concerned, neither in Hungarian legal 
theory nor in court practice is consequential loss addressed as a separate type 
of loss. Moreover, neither is the concept of damage divided into primary and 
secondary loss. The solution to the problem presented in the case within the 
context of Hungarian tort law would depend on whether this line of events 
would establish one damaging conduct or the damage in the machines (or pos-
sibly the damage in each of the machines) and the recourse claim after paying 
compensation to the customers (or possibly the recourse claims after compen-
sating each of the customers) are to be held as separate damaging events (sepa-
rate cases). I think that the answer to this question would depend primarily not 
on the concept of damage but on how the damage in each of the items and the 
recourse claim for each of the compensation sums paid by P to the different 
customers are to be linked and absorbed – and are to be linked and absorbed at 
all – by the tortfeasor’s conduct and the causal link into one or more damage. 
This is mainly a question of policy. I think that the court would be able to treat 
the damage in each of the machines and the claims for recourse after each of 
the compensated customers as single, individual and undivided claims without 
addressing the problem of the consequential nature of the damage. 

I think that in the case at hand the court would hold the payments to B and 
C as being part of the overall damage caused by D but as independent losses 
that have to be addressed separately. Not only policy arguments (corrective 
justice and prevention) call for this solution but also the facts of the cases are 
different: loss of value in property and recourse claims are to be addressed as 
two different cases (i.e. two different damage events) according to the factual 
grounds. Limitations for each of the claims would run separately. This solution 
is suggested in a decision of the Supreme Court from 1977 as well. In this case, 
while doing his work, the plaintiff’s employee suffered injury in an industrial 
accident. The plaintiff acknowledged its liability and paid compensation to the 
employee. Three years later the national insurance agency established that the 
plaintiff had failed to apply obligatory protective measures required in work-
ers’ protection regulation and as this non-compliance contributed to the acci-
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dent (and the loss of the employee) the national insurance agency claimed as a 
recourse the money they had paid to the plaintiff under the national insurance 
system. The plaintiff reimbursed the money to the national insurance agency 
and then claimed this money as recourse from the defendant being personally 
liable for non-compliance with the protective standards in the plaintiff’s factory. 
The defendant refused to pay and pleaded that the limitation period for the claim 
has already expired because the limitation period (at that time less than three 
years) started to run at the time the plaintiff compensated the employee. The 
Court did not accept the defendant’s plea and decided in favour of the plaintiff. 
The Court established that the limitation period starts to run only at the time 
the obligation is due. Liability for damages cannot be due until the harm occurs 
and this holds even for damage which could have been foreseen. If the victim 
suffers damage as a result of the tortfeasor’s conduct but damage resulting from 
the same conduct occurs at different points of time, the claims for compensation 
of damage are to be due according to the occurrence of the damage event each 
adjusted to the points of time of occurrence. These points of time establish the 
commencement date of the limitation periods for each compensation claim.26 

Because of this, I think that the payments to B and C would be regarded as 
independent losses that have to be addressed separately and commencement 
dates for the limitation periods applying to P’s recourse actions in respect of 
his payments to A, B, and C would be adjusted accordingly (the dates of pay-
ing damages to them by P). 

8. In your national tort law, are there any other cases not previously mentioned 
where it may be decisive whether a harm is regarded as a consequential loss, 
and therefore only part of the “primary loss”, or as an independent harm 
caused by the same tortious act or omission?

As has been mentioned above, the basic principle in Hungarian tort law is that 
whether or not the harm is regarded as a consequential loss is not relevant. 
Even if losses to be deemed consequential were to be seen as separate losses, 
it does not come from the conceptual division of damage. I am not aware of 
other cases in Hungarian tort law where it may be decisive whether the harm is 
regarded as a consequential loss and therefore only part of the “primary loss” 
or as an independent harm caused by the same tortious act or omission. 

Liability Caps and Minimum ThresholdsC. 

9. Please state when, if at all, liability for damage is capped in your national 
tort law. In such cases, are there statutory provisions or case-law principles 
which deal with the issue of whether the consequent damage is a single indi-
visible loss – in which case the tortfeasor’s overall liability is capped by the 
maximum amount – or a plurality of several independent losses, for each of 
which the tortfeasor is liable up to the maximum amount?

26 BH 1977 no. 167 (Supreme Court, Legf. Bír. M. törv. II. 10.106/1976 sz.).
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In general neither statutory regulation nor court practice provides liability caps 
under a non-contractual liability regime.27 Regulatory caps are provided only 
in very specific cases. The Act no. CXVI. of 1996 on Nuclear Energy, for 
example, provides in its § 52 that liability of the operators of nuclear plants, 
nuclear heating plants and operators of factories producing, processing or stor-
ing nuclear fuel shall not exceed the sum of SDR 100 million per accident. 
Liability of operators of other types of nuclear establishments and liability for 
compensating damage which occurred in the course of transporting or stor-
ing nuclear fuel shall not exceed the sum of SDR 5 million per accident. The 
Hungarian State shall be obliged to compensate damage that exceeds this limit 
but the whole sum to be paid shall not exceed the sum of SDR 300 million. 
There are also caps for specific cases of contractual liability such as liability 
of air carriers or operators of hotels and public houses. Otherwise, statutory 
capping of liability is not a typical solution for limitation of liability in Hun-
garian tort law. There are not any caps in court practice although in some cases 
mentioned above (like liability for damage caused by illicit tendering) in the 
introductory part the court practice limits liability only to compensation of ac-
tual damage and does not accept claims for compensation of lost profit. Courts 
use the flexible system of tort law in order to limit liability where they think 
fit. In cases of capping liability mentioned here the statutory regulation does 
not limit the application of caps to consequential losses. The issue of whether 
the consequential damage is a single indivisible loss or a plurality of several 
independent losses is not addressed in statutory regulation providing for caps 
of liability. Statutory caps seem to take as starting point that the tortfeasor’s 
overall liability is capped by the maximum amount without making a distinc-
tion between primary and consequential losses or postulating plurality of sev-
eral independent losses. 

10. Please state when, if at all, the victim has to bear a minimum threshold of 
loss himself in your national tort law. In such cases, are there statutory provi-
sions or case-law principles which deal with the issue whether the damage is a 
single indivisible loss – so that the victim has to bear the below-the-threshold 
loss only once – or a plurality of several independent losses, with the threshold 
therefore applied several times over?

In general, there are no minimum thresholds of loss to be borne by the vic-
tim in Hungarian tort law. The only exception is the product liability regula-
tion. The Product Liability Act (§ 1 subpar. (4) b.) provides – in line with the 
Product Liability Directive – that as far as damage to a property item other 
than the defective product itself is concerned, only damage exceeding the HUF 
equivalent of € 500 shall be compensated under the product liability regime. 
The statutory product liability regime does not deal with the issue whether the 
damage is a single indivisible loss or a plurality of several independent losses 

27 There are statutory liability caps for certain cases of contractual liability (mainly in the field of 
carriage of persons and goods and providing hosting services like hotels, public houses, etc.) but 
– taking into consideration the scope of the project – I shall not address them in this report.
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and court practice does not provide any guidelines as to how this threshold is 
to be understood in this context. Although the Product Liability Act makes a 
distinction between damage as a consequence of personal injury and damage 
to a property item other than the defective product itself providing – in line 
with the Product Liability Directive – the minimum threshold of € 500 to the 
latter, the product liability legislation seems to rest on the general concept of 
damage. From this follows that the application of the threshold also depends 
on how damage shall be established and defined in the given case which would 
be the result of judicial evaluation under the flexible system of tort law. Hun-
garian court practice has not yet evolved any kind of minimum thresholds in 
other fields of tort law. 

11. CASE STUDY (minimum threshold in product liability) A short circuit in the 
electric system causes a fire in P’s parked car which completely burns out. The 
fire also destroys P’s golfing equipment that was stored in the car boot, and 
his car telephone system. P claims compensation from the manufacturer on the 
basis of the latter’s liability for defective products. Is the whole damage – to 
the vehicle’s telephone system, the vehicle itself and the golfing equipment – to 
be treated as a single indivisible loss or as a plurality of independent losses? 
The EC Product Liability Directive prescribes a minimum threshold in respect 
of claims for property damage. Would separate thresholds apply to each loss 
– i.e. P’s car, the car telephone system, and the golfing equipment – or would 
a single threshold apply to the whole amount? Could one even argue that the 
damage to the golf bag and the damage to the golf clubs are to be regarded as 
independent losses?

There are neither cases nor any authorities which could be referred to in order 
to provide a direct answer to the problem but if we take the general concept 
of damage that Hungarian tort law seems to follow, the damage of P shall be 
deemed as one single indivisible loss. The threshold provided in the product 
liability legislation would be held as a single threshold to be applied to the 
whole amount of the damage. The tortfeasor’s conduct, the causal link and the 
nature of the loss were so closely linked in this case that neither policy con-
siderations nor the inherent logic of tort law regulation and principles would 
call for treating the damage to the different items as independent ones. Even 
if one could argue that the damage to the golf bag and the damage to the golf 
clubs are to be regarded as independent losses, the only argument in favour of 
this would be that they are different, separated items from the point of view 
of property law. This would not be enough to draw any conclusions regard-
ing the concept of damage in tort law which concerns compensation of civil 
wrongs, i.e. sanctioning of an unlawful conduct by creating rights and obliga-
tions between the tortfeasor and the victim. Different parts of the damage may 
be compensable under different regimes (product liability or general rule of 
liability) but even this would not change the approach that P’s damage would 
be held as one single loss as this follows from the general concept of damage 
in Hungarian tort law. 

 29



Hungary 235

12. Which criteria are decisive in establishing liability caps and minimum 
thresholds in your national tort law? Consider, in particular, the following: the 
kind of loss (e.g. personal injury or damage to property); the form of liability 
(e.g. fault-based liability or strict); the personal attributes of the victim or the 
tortfeasor (e.g. employee, minor, professional); other criteria (e.g. compensation 
by annuities or by lump-sum). If the law recognises such distinctions, could one 
argue that the loss sustained by the victim in consequence of a single tortious act 
or omission has to be regarded as a plurality of separate losses, some of them 
subject to liability caps or minimum thresholds, and some of them not?

As might have been seen above (supra no. 27), there are very few examples 
for liability caps in Hungarian tort law and they do not differentiate between 
different types of losses. I think that constitutional requirements on protection 
of personality rights (human dignity) and protection of property would allow 
the creation of liability caps (which necessarily mean that one may be deprived 
in property or in human rights without compensation) only in exceptional and 
well established cases. Considering constitutional aspects, the nature of the 
loss or the form of liability as main possible reasons would hardly be sufficient 
ground for establishing liability caps, even if they may be relevant from the 
point of view of validity of contractual limitation of non-contractual liability.28 
Liability caps seem to be justifiable mostly on the basis of personal attributes 
of the victim or the tortfeasor. In labour law relationships, for example, the li-
ability of the employee vis-à-vis the employer is limited to one and a half times 
the average monthly salary in cases of negligence (in case of deliberateness the 
employee’s liability is unlimited).29 There are also strong arguments in legal 
literature for limiting the liability of doctors.30

Plurality of LossesD. 

13. When property jointly owned by two or more parties is damaged, is the 
harm resulting from such damage considered to be a plurality of several inde-
pendent losses sustained by each person whose rights have been infringed? 

Judgments seem to reflect the view that in such cases the victims (as plaintiffs) 
have separate claims and are each held as having separate losses even if the 

28 Under the strict liability regime for especially dangerous activities § 435 subpar. (3) of the 
Hungarian Civil Code, any exclusion or limitation of liability shall be null and void and the 
prohibition shall not apply to damage caused to a thing. As a general rule, any contractual clause 
shall be null and void if it beforehand limits or excludes liability for damage proceeding from 
wilful or gross negligence; injury to life, physical integrity, or health; or the consequences of a 
crime (§ 342 subpar. (1) Hungarian Civil Code).

29 According to § 167 of Act no. XXII of 1992 on the Labour Code of Hungary, in the event of 
causing damage by negligence, the amount of liability shall not exceed 50% of the employee’s 
average salary for one month and the collective agreement or the employment contract may 
contain different provisions regarding the amount of liability, with consideration of the circum-
stances of the occurrence and of the person responsible, such as the degree of negligence, the 
nature and frequency of the damage, and the employee’s position.

30 Á. Dósa, Az orvos kártérítési felelőssége (2004).
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protected interests were shared among them. Joint owners are also held to have 
suffered separate losses if the subject of their property had been damaged. The 
view that joint owners have separate claims – suffering separate damage – also 
implies that each of the plaintiffs has to prove that the prerequisites of liability 
are met vis-à-vis the tortfeasor(s) and that their claim (including suffering a 
compensable damage) is established. The joint owner shall be prevented from 
claiming compensation for losses suffered by other owners or establishing her 
claim on the damage in the joint property suffered by the other joint owner.31 
According to my opinion, the problem may have a strong procedural aspect too: 
if the joint owners were deemed to have suffered one indivisible loss, they could 
only have a joint claim implying that one cannot have a claim without the other. 
In such a situation one of the joint owners could prevent the other from claiming 
compensation for an obviously suffered harm. This possibility may also push the 
court to see the loss of the joint owner as an independent loss. 

14. CASE STUDY (joint ownership) P1 and P2 are joint owners of a building that 
has been destroyed by a malicious arson attack by D. Is the harm sustained by 
P1 and P2 regarded as a single indivisible loss or as two losses sustained by 
P1 and P2 independently, and what are the consequences of the chosen clas-
sification?

The court practice seems to treat P1 and P2 as independent victims who have 
suffered independent harm32 and this is supported by procedural aspects (joint 
owners are not necessarily joint plaintiffs) too. Thus, the harm suffered by P1 
and P2 would be regarded as two losses sustained by P1 and P2 independently. 
Consequences of this are that the plaintiffs may have separate claims against 
the defendant; their damage does not necessarily correspond to their propor-
tion in ownership (although this may be a theoretical proposition); they have 
to prove the prerequisites of liability (fact of the damage, causal link between 
damage and the tortfeasor’s conduct and amount of damage too) regarding 
their own claims and they cannot claim compensation of the loss suffered by 
the other joint owner. If the prerequisites of liability are not met concerning P1 
or P2 but are met concerning the other joint owner (e.g. causing damage shall 
be held lawful vis-à-vis P1 but unlawful vis-à-vis P2 or P1 proved her damage 
but P2 failed to do this, etc.), their claim shall be decided differently. The joint 
owner who is unable to establish her claim shall not be entitled to compensa-
tion while the other – given that she was able to establish the liability of the 
defendant – may have a successful claim.

15. CASE STUDY (ownership and right of use) P1 owns wooded land over which 
P2 has acquired the prescriptive right to collect timber. D negligently causes 
a fire which destroys the wood. Is the harm suffered by P1 and P2 regarded as 
a single indivisible loss or as two independent losses, and what are the conse-
quences of the chosen classification?

31 BH 1992 no. 171 (Supreme Court, Legf. Bír. Pf. I. 21.097/1990 sz.).
32 BH 1992 no. 171 (Supreme Court, Legf. Bír. Pf. I. 21.097/1990 sz.).
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P1 as land owner and P2 as owner of the right of use suffer two independent 
losses in such a case. Each of them has different claims vis-à-vis D as a result 
of the wood being destroyed. P1 and P2 shall establish the prerequisites of 
liability vis-à-vis D – including proven damage and causal link between the 
damage and the tortfeasor’s conduct for each of the claims – separately in 
order to be entitled to compensation. If the fact of right of use owned by P2 
decreased the value of the wood, this reduction shall be taken into account in 
the course of establishing the value of the wood as the basis of calculation of 
damage suffered by P1.

Plurality of Losses and Multiple TortfeasorsE. 

16. Under what conditions is it assumed that multiple tortfeasors have jointly 
caused a single harm to the victim? Under what conditions is it assumed that 
multiple tortfeasors have caused independent losses to a single claimant that 
have to be addressed separately? What are the prerequisites of joint liability 
for harm caused by multiple tortfeasors? Could one argue that there are sev-
eral independent losses caused by different tortfeasors, but that the tortfeasors 
are jointly and severally liable for the entire loss at the same time?

Damage caused by multiple tortfeasors shall necessarily be deemed as one 
single and undivided loss (otherwise they would not be “multiple” tortfeasors). 
Whether tortfeasors shall be considered as multiple tortfeasors depends on the 
integrity of their conduct in the causal chain. This integrity is a question of 
law rather than facts to be established by the court taking into account policy 
questions too.

Multiplicity of tortfeasors is a question of causation rather than damage in 
Hungarian tort law. Damage has been caused by multiple tortfeasors if the 
conduct of different tortfeasors resulting in damage is to be seen as common 
elements of one – and according to the judicial evaluation – integrated causal 
chain. Common intent is not a requirement to establish multiplicity of tortfea-
sors.33 Authentic interpretations and the prevailing view stress the objective 
character of the assessment and that common intent is not a precondition of 
common liability; the object of the tortfeasors’ conduct is irrelevant. If, for 

33 Motivation of the Hungarian Civil Code explicitly states that the common intention of more 
tortfeasors is not a precondition for treating them as joint or multiple tortfeasors in the meaning 
of § 344 of the Civil Code. The Hungarian Civil Code provides a special regulation for damage 
caused by multiple tortfeasors. According to § 344 of the Civil Code, if the damage is caused 
jointly by two or more persons, their liability shall be joint and several towards the aggrieved 
person, while their liability towards one another shall be divided in proportion to their respec-
tive degree of responsibility. Liability for damages shall be divided in equal proportions among 
the responsible persons if the degree of their responsibility cannot be established. The court 
shall be entitled to declare joint and several liability and condemn the persons having caused 
the damage in proportion to their respective contributions if doing so would not jeopardize or 
considerably delay the compensation for damage or if the aggrieved person has himself contrib-
uted to the occurrence of the damage or has procrastinated in enforcing his claim without any 
excusable reason.
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instance, two cars collide and as a result of the accident someone who is travel-
ling in one of the cars was injured, the two car drivers shall be treated as mul-
tiple tortfeasors and are jointly and severally liable.34 Mere interdependence 
in causation is, however, not always enough to establish common liability. If 
someone negligently fails to fulfil his obligation and this makes it possible for 
someone else to cause harm, the latter shall be jointly and severally liable with 
the tortfeasor who caused the harm directly. The two main principles for joint 
and several liability are (i) prevention and (ii) providing a better chance of 
compensation for the claimant. The distinction between – jointly and severally 
liable – multiple tortfeasors and several independently liable tortfeasors can be 
found in terms of causation: tortfeasors are jointly and severally liable multiple 
tortfeasors if the behaviour of each of them was conditio sine qua non of the 
occurrence of damage. Tortfeasors shall not be jointly and severally liable if 
there is not any causal interdependence between their harmful conduct or if the 
interdependency is too remote. If, for instance, someone causes a car accident 
and the injured person suffers an injury which is not fatal but dies because the 
surgeon was negligent, the two tortfeasors are not jointly and severally liable 
(i.e. are not to be held as multiple tortfeasors).35 As far as the problem of divis-
ibility of damage is concerned, this view is in line with the general principles 
prescribed above, according to which divisibility of damage in the flexible 
system of Hungarian tort law is a question of judicial evaluation having regard 
to the tortfeasor’s conduct, causation, policy questions and the position of the 
victim. 

If this integrated causal chain cannot be established, one cannot speak of a 
multiplicity of tortfeasors in the context of Hungarian tort law regulation but 
separated, independent losses with independent tortfeasors and independent 
claims vis-à-vis those tortfeasors. For example, if the conduct of the tortfea-
sors can be considered as independent acts which occur at different times, one 
cannot speak of a multiplicity of tortfeasors. In such a case tortfeasors shall be 
liable independently (there is no joint and several liability) and the harm they 
caused shall be regarded as separate and independent losses too.36

The multiplicity of tortfeasors resulting in joint and several liability establishes 
liability for one single loss if it shall not be deemed on other grounds a divided 
one but as we have seen this would not be a typical case in Hungarian tort law. 
On this ground I think that it would be inconsistent to speak of multiple tort-
feasors if there are several independent losses caused by different tortfeasors. 
In such a case there is nothing to establish the joint and several liability of the 
tortfeasors for the entire loss. According to my opinion, under Hungarian tort 
law one could not argue that there are several independent losses caused by 
different tortfeasors, but that the tortfeasors are jointly and severally liable for 
the entire loss at the same time.

34 K. Benedek/M. Világhy, A Polgári Törvénykönyv a gyakorlatban (1965) 349.
35 Motivation to the Draft of Hungarian Civil Code, motivation to § 344.
36 BH 2000 no. 397 (Supreme Court, Legf. Bír. Pfv. VI. 23.619/1998 sz.).

 36

 37



Hungary 239

17. CASE STUDY (joint and concurrent liability) D1, D2, and D3 plan to rob a 
couple, E and F. D1 will wait in the car and is responsible for their getaway. 
D2 will use his gun to keep the couple under control and take the money from 
E, while D3 will take the jewellery which F is wearing. D1, D2 and D3 agree to 
use force if it appears necessary. As a result of E defending himself against D2, 
the latter fires his gun, injuring E who subsequently claims compensation for 
medical expenses and pain and suffering. F claims restitution of her jewellery 
and, as it was damaged in the fracas, the cost of repairs. In the instant case, 
is there considered to be one overall loss which is attributable to each of the 
tortfeasors to the same extent or are there several independent losses, each at-
tributable to a different tortfeasor? To what extent are D1, D2 and D3 liable?

It is a well established principle in court practice that tortfeasors shall be re-
garded as multiple tortfeasors, jointly and severally liable for damages vis-à-
vis the victim if they were acting together, their conduct was interrelated and 
determined the result in damage in an integrated causal chain. From this fol-
lows that in a case like the one provided in the example, D1, D2 and D3 are to 
be held jointly and severally liable for one overall loss which is attributable to 
each of the tortfeasors to the same extent. They are jointly and severally liable 
vis-à-vis the plaintiff according to their degree of wrongfulness (§ 344 of the 
Hungarian Civil Code). 

In order to give an example to the approach followed in Hungarian court prac-
tice, one decision of the Hungarian Supreme Court might be worth highlight-
ing here. The plaintiff and the defendant went for a drink together at their local 
public house. After leaving the pub they stole a car, which was the property of 
the plaintiff’s employer. They drove together to the neighbouring village and 
when they were returning, the car skidded and hit a pole. The plaintiff was 
driving the car and the defendant was seated in the passenger seat. Both the 
plaintiff and the defendant suffered serious injuries. The car was also seriously 
damaged. The plaintiff asked the court to declare that he and the defendant 
are multiple tortfeasors and being so the defendant is also liable for the harm 
caused. The defendant pleaded that he helped only to steal the car but since 
the plaintiff was the driver, the plaintiff should be liable for the damage which 
occurred. The defendant argued that he could not be liable for the damage 
which had arisen as a result of the negligent driving of the plaintiff because his 
conduct (stealing the car) was not causally linked with the accident itself. The 
Supreme Court decided for the plaintiff and established that the plaintiff and 
the defendant were multiple tortfeasors because the defendant’s conduct (the 
car theft) could not be removed from the context of the whole range of events 
which led to the accident. The defendant’s conduct was the cause of the acci-
dent so he shall be liable with the plaintiff as multiple tortfeasors.37

37 BH 1980 no. 471 (Supreme Court, P. törv. V. 20.883/1979 sz.).
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18. CASE STUDY (personal injury was explicitly excluded) Assuming the same 
facts as above, is the case treated differently if D1, D2 and D3 initially agreed 
not to use force, but D2 nevertheless fired his gun when E failed to comply with 
his orders? In this case, does D2 bear exclusive responsibility for E’s injury, or 
can D1 and D3 also be held liable for it on the basis that there is one overall 
loss that is attributable to each of the tortfeasors to the same extent?

I do not think that under Hungarian tort law the case should be treated differ-
ently if D1, D2 and D3 initially agreed not to use force, but D2 nevertheless 
fired his gun when E failed to comply with his orders. This solution is support-
ed by the general view on damage as well as the interpretation of multiplicity 
of tortfeasors in application of § 344 of the Hungarian Civil Code explained 
above supra no. 38. 

Divisibility of Damage and Causal IndeterminacyF. 

19. To deal with problems relating to the proof of causation – especially in 
mass tort scenarios – some jurisdictions have developed exceptional rules 
which allow for the imposition of liability on the basis of the defendant’s cre-
ation of a risk, whether or not it can be shown that the defendant’s conduct was 
a “but for” cause (sine qua non) of the victim’s injury. Does your national tort 
law recognise such rules? If so, what exactly is considered to be the loss the 
victim has sustained?

Neither legislation nor Hungarian court practice establishes such imposition 
of liability on the basis of creation of a risk. A causal link (according to the 
“but-for test” or conditio sine qua non principle) shall be proven in order to 
establish the liability of the defendant. Courts do not seem to tend to assume a 
causal link simply on the basis of the existence or of the level of risk created 
by a possible tortfeasor. 

20. CASE STUDY (exposure to risk from multiple sources) V has worked in suc-
cessive periods of employment with D1, D2 and D3. In each of these periods 
of employment, he was exposed to asbestos through his employer’s negligence. 
He has recently been diagnosed as suffering from mesothelioma, severely re-
ducing his life expectancy, as a consequence of his employment-related as-
bestos exposure. Mesothelioma is not a disease of degree (unlike asbestosis) 
and the additional exposure does not contribute to its severity. The scientific 
evidence does not show whether the mesothelioma resulted from asbestos ex-
posure in any single period of employment, or cumulatively from exposure in 
different periods of employment. Can D1, D2 and D3 be held liable in your 
national tort law? If so, is V considered to have sustained a single indivisible 
loss or a plurality of different losses?

Neither Hungarian legislation nor court practice has yet been confronted with 
such cases; at least there is no published court decision reflecting the problem 
provided in the example. According to my opinion, from the point of view of 
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Hungarian tort law the problem would be rather a question of causation than 
damage. To restrict the answer according to the scope of the project I think that 
if the court practice were to follow the solution holding D1, D2 and D3 liable, 
they would be regarded as multiple tortfeasors being jointly and severally li-
able for the single indivisible loss sustained by V. The underlying policy of 
tort law regulation and practice, primarily the principle of prevention and the 
attempt to provide as good a coverage for the victim’s loss as is possible (the 
basis of § 344 of the Hungarian Civil Code making multiple tortfeasors jointly 
and severally liable) as well as the social element (which, according to my 
opinion would also be relevant for the courts) would suggest this result.

21. In the so-called DES cases, some American courts held several defendants 
liable even though their causal responsibility for the claimant’s injury was not 
established in the way that would ordinarily be required. These cases dealt 
with a plurality of both tortfeasors and victims. While it was not possible to 
prove which tortfeasor had harmed which victim, liability was imposed upon 
each defendant for a percentage represented by that defendant’s share of the 
DES market (market share liability). Under your national tort law, would such 
a liability model be suitable? If so, please address on the basis of the following 
case what exactly is regarded as the loss sustained.

Market share liability and the problem provided in the example are unknown 
in published Hungarian court practice and tort law regulation. Considering the 
traditional approach prevailing in Hungarian legal theory, legislation and court 
practice, I do not think that such a liability model would be suitable under 
Hungarian national tort law at the present stage of its development. 

22. CASE STUDY (market share liability) D1, D2, and D3 are pharmaceutical 
manufacturers producing drugs which are based on the same chemical agent 
and distributed in state A. Years after bringing the drug onto the market it 
turns out that the agent used in the drugs causes cancer. P is one of thousands 
of victims who, like all the others, is unable to show which manufacturer’s 
product (D1, D2, or D3) he has been ingesting. According to the market share 
theory, however, P can claim compensation from each of them (D1, D2, and 
D3) though limited by the market share of the specific manufacturer in state A. 
If this market share model is applicable under the tort law provisions of your 
country, what is regarded as the loss for which each manufacturer is liable? 
Is this loss scenario regarded as a single indivisible loss or as a plurality of 
independent losses?

Although a market share model is not applicable under Hungarian tort law, I 
do not think that the application of such a model would necessarily affect the 
concept of damage in Hungarian tort law and I think that if such a model were 
to be applied, the damage may and would be deemed – in line with the ap-
proach that seems to be preferred and followed by Hungarian courts – as single 
indivisible damage events for each of the victims.
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Procedural AspectsIII. 

JurisdictionA. 

23. Under the procedural laws of your country, can the place of the harmful 
conduct or the place where the harm occurred be decisive for the question of 
which courts have jurisdiction? How are cases addressed when harmful con-
duct causes different losses in different places? Could compensation for all the 
losses be claimed before one court even though the harm occurred in different 
jurisdictional areas? If so, would the entire harm be regarded as a single indi-
visible loss or as a plurality of independent losses?

According to § 29 subpar. (1) of the Hungarian Civil Procedure Act, which 
court has jurisdiction is to be established according to the residence (seat) of 
the defendant. As an alternative jurisdiction for tort claims, § 37 of the Hun-
garian Civil Procedure Act provides that a lawsuit for a damages claim in tort 
may alternatively be initiated before the court according to the place where the 
damage was caused or where it occurred. The problem when harmful conduct 
causes different losses in different places has not yet been addressed in pub-
lished Hungarian court practice. § 37 of the Hungarian Civil Procedure Act 
seems to be wide enough to be interpreted as providing more equal alternatives 
if the harm occurred in different jurisdictional areas. This possibility cannot be 
excluded and, as establishing jurisdiction is primarily a technical question of 
procedural law, this does not necessarily imply a standpoint on divisibility of 
damage. 

24. CASE STUDY (national jurisdiction; place where the loss occurred) In the 
jurisdictional area of court W, D poisons P’s food. This food is fed to P’s dog 
in the jurisdictional area of court X. Consequently, the dog starts to vomit 
while in the jurisdictional area of court Y and makes a mess of P’s car. In the 
jurisdictional area of court Z, P himself consumes the poisoned food and con-
sequently suffers stomach cramps and nausea. Before which court can P sue 
for compensation in respect of his losses (messed-up car, pain and suffering, 
loss of earnings)? Can all the claims be filed before the same court? 

Court W surely has jurisdiction for all of the claims as § 37 of the Hungarian 
Civil Procedure Act establishes the alternative jurisdiction of the court accord-
ing to the place where the damage was caused. The question is if court X or 
Y have an alternative jurisdiction to the claim for compensation of damage 
occurring as a consequence of P’s stomach cramps and nausea and if court 
Z has jurisdiction over the claim for compensation of damage occurring as a 
consequence of the mess in P’s car. There are not any reported court decisions 
which may help to provide an answer to this question but it is very unlikely 
that court X or Y would reject the claim for compensation of damage which 
occurred as a consequence of P’s stomach cramps and nausea or that court 
Z would reject the claim for compensation of damage which occurred as a 
consequence of the mess in P’s car and this way would force P to launch two 
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different lawsuits. I think that courts would treat the damage of P as one single 
loss and would leave open the possibility to P to file the lawsuit before any of 
the courts mentioned in the example.

Value of the ClaimB. 

25. Is the value of the claim at all decisive in respect of procedural aspects of 
the claim (e.g. with regard to attorney fees, court fees, admissibility of legal 
remedies, or court jurisdiction, or for any other reason)? If so, could there be 
different results when claims arising out of a single tortious act or omission 
are split up and filed separately? What difference (if any) does it make whether 
the harm sustained is regarded as a single indivisible loss or a plurality of 
losses?

Under Hungarian Civil Procedure regulation the value of the claim may be de-
cisive in respect of attorney fees, court jurisdiction and court fees too. In law-
suits for money claims, the value of the claim equals the sum that the plaintiff 
demands from the defendant. Whether and what difference it makes if the harm 
sustained is regarded as a single indivisible loss or a plurality of losses depends 
on whether, after summing up the values of each of the damage events, the 
value of the whole sum exceeds the threshold establishing the jurisdiction of 
the county court or the threshold above which the fee of the court no longer 
increases (there is a maximum court fee).38 Attorneys’ fees awarded by the 
court are increasing in a degressive way without statutory fixed ceilings. From 
this point of view, regarding damage as a single indivisible loss may be more 
beneficial for the plaintiff as this may make the litigation cheaper because of 
the degressive calculation of attorneys’ fees and reaching the ceiling for court 
fees.

Legal Effect of Prior Court Decisions and SettlementsC. 

26. Where a claim has been litigated and a final court judgment has been 
handed down, to what extent is the claimant barred from suing in respect of 
further harm arising from the same tortious act or omission? Is it decisive 
whether the loss that is the object of the later claim is regarded as part of the 
loss already addressed by the court or as an independent loss?

According to § 130 subpar. (1) d and subpar. (3) of the Hungarian Civil Pro-
cedure Act, the court shall reject a claim without instigating the procedure for 
considering the merits of the case if a final judgment has already been handed 
down between the same parties, on the same factual grounds and for the same 
right (res judicata). From this follows that if damage is treated as a plurality 
of losses, a final judgment regarding compensation of some of the losses does 

38 There is a fixed maximum fee (ceiling) of court procedures (that is HUF 900,000, approx. 
€ 3,600). If 6% of the value of the claim (the court fee) exceeds this limit, the plaintiff does not 
have to pay more than this sum.
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not bar the filing of a new procedure for compensation of the losses that were 
not covered by the judgment. If damage is regarded as a single undivided loss, 
the consequence of a final judgment is that one cannot speak of damage that is 
not covered by the judgment and certain parts of the loss may not be litigated 
anymore. Thus, according to my opinion, from the point of view of res judicata 
it is crucial and decisive whether the loss that is the object of the later claim is 
regarded as part of the loss already addressed by the court or as an independent 
loss: the loss may be litigated if it is regarded as an independent one. There are 
no reported cases that could be illustrative here. Although there is one recent 
decision of the Hungarian Supreme Court establishing that a claim for non-pecu-
niary damages cannot be divided into parts and one cannot claim non-pecuniary 
damages in two parts in two different procedures (after the court awarded non-
pecuniary damages to the plaintiff, he submitted a new claim alleging that he had 
originally claimed HUF 4,000,000 from which he received HUF 2,500,000 in the 
former procedure and in the new one he claims the remaining HUF 1,500,000). 
This decision touches upon the problem whether damages could be claimed – 
and not whether damage could be divided – in two parts and only establishes that 
claims arising from interference with personality rights cannot be divided. One 
cannot really draw further general conclusions from the decision.39 

27. CASE STUDY (prior decision) P’s car is damaged in a traffic accident negligently 
caused by D. P successfully sues D for the cost of a respray. After judgment, it 
turns out that it was not only the car’s paintwork that was damaged in the acci-
dent, but also the engine. Is P barred from bringing a second claim for compensa-
tion in respect of the damage to the engine? Is the damaged engine regarded as 
part of the loss already addressed by the court or as an independent harm?

In my opinion, in such a case P is not barred from bringing a second claim for 
compensation in respect of the damage to the engine. The question is whether 
the second claim was based on the same facts and for the same rights that were 
covered by (or decided in) the judgment. There are not any settled and strict 
principles in court practice as to how “the same rights under the same facts” 
shall be assessed in the context of res judicata in civil procedure law. Consid-
ering res judicata, the scope of the former judgment has to be assessed and the 
Supreme Court in this respect seems to follow a flexible approach rather than a 
formalistic one. In a decision reported in 1981 the Supreme Court established 
that if the court rejects the plaintiff’s claim on the ground that the plaintiff was 
not able to prove the causal link between the facts of the case and the damage 
to his health but later it turns out that the only reason for the failure to prove 
the causal link had been the general level of medical knowledge of that time 
but – as a result of scientific development – at the time of submitting the sec-
ond claim the causal link may clearly be established (as it was held obvious ac-
cording to generally accepted professional standards of medicine), the plaintiff 
shall not be barred from submitting the claim again. In this case the plaintiff, 
as an employee of the defendant, suffered an accident during his work when a 

39 BH 2008 no. 18 (Supreme Court, Legf. Bír. Pfv. III. 22.125/2006).
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chain to which the hook of a crane was attached hit his head. Two years after 
the accident the plaintiff started to suffer from symptoms of epilepsy which led 
to his permanent illness. As a result of epilepsy he had to take early retirement. 
He claimed compensation for lost salary (the difference between the sum of his 
pension and his unrealized salary) as a result of early retirement on the ground 
that his epilepsy is the consequence of the work accident. The courts rejected 
his claim in a final judgment on the ground that a causal link between such 
injuries and epilepsy could not be proven according to knowledge of medical 
experts appointed by the courts which was the general professional view that 
time. Eight years later the plaintiff claimed again and this time the causal link 
between such injuries and the onset of epilepsy was established in such cases 
according to the general knowledge in medical sciences (which meant that this 
time he could file his claim). The Supreme Court established that one cannot 
speak of res judicata in this case and the plaintiff could not be barred from 
claiming compensation again if the facts of the case were different and the facts 
of the case might be held different if they were established on scientific develop-
ments which provide new ground for professional assessment of the case.40 The 
decision presents a flexible approach of res judicata which focuses on consider-
ing what the facts of the case from the point of view of merits of the procedure 
are. This also suggests that, in the case presented in the example, P shall not be 
barred from bringing a second claim for compensation in respect of the dam-
age to the engine. This may not necessarily imply that the damaged engine is 
regarded as an independent harm; at least for a Hungarian court this point might 
not be a question to be considered or the answer to this may not be decisive.41

28. CASE STUDY (prior decision and contributory negligence) On the same facts 
as above, whilst addressing P’s compensation claim for the cost of the respray, 
the court holds that P was contributorily negligent and reduces the damages 
by half. Would the court hearing the subsequent claim for the damage to the 
engine be bound by the earlier court’s finding of contributory negligence? Is 
the damaged engine regarded as an independent loss that has not yet been 
addressed by the court, with the consequence that the earlier decision is not 
binding on the later court?

40 BH 1981 no. 301 (Supreme Court, M. törv. II. 10.301/1980 sz.). According to my personal view, 
the decision is questionable and one should not disregard the fact that it was handed down in 
1981; a time when it could hardly be acceptable to say that a worker could not get compensation 
for a workplace injury simply because he could not prove the causal link for the first attempt 
on grounds that are independent from him. I do not think that the Supreme Court would decide 
in such a way today. The decision undermines the procedural law principle that court decisions 
shall be held final after a certain time even if they might be wrong. This problem, however, 
leads very far and exceeds the scope of the project.

41 I personally do not agree with the decision and one has to be careful when drawing any conclu-
sions from it. It must have been hard to imagine that in 1981 a Hungarian court could pass a 
decision which rejects a claim of a worker on procedural grounds if it might have been estab-
lished according to material law and the facts of the case. The decision, however, runs against 
the principle of res judicata and must have been led primarily by policy reasons instead of 
consequent interpretation of law. I think, however, that this does not change my answer to the 
main questions here.
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As in this respect there is not any new element in the subject of the litigation 
(neither in facts nor in the right), in such a case contributory negligence shall 
be deemed res judicata between the parties according to § 130 subpar. (1) d 
and subpar. (3) of the Hungarian Civil Procedure Act. From this follows that 
the court hearing the subsequent claim for compensation of damage to the 
engine shall be bound by the earlier court’s finding of contributory negligence. 
As far as the damaged engine is concerned, the same holds as above supra no. 
49: the damaged engine would be held as an independent loss that has not yet 
been addressed by the court and the earlier decision would not be binding on 
the later court.

29. CASE STUDY (legal effect of settlement) Again assuming the same facts, ex-
cept that P’s initial claim is settled out of court rather than being resolved 
judicially, is P barred from pursuing the second claim by the fact of the earlier 
settlement? If not, is an agreed reduction in the compensation for reasons of 
contributory negligence binding in the second claim? Is it significant whether 
the harm sustained is regarded as a single indivisible loss or a plurality of 
losses?

I think that the answer in this respect primarily depends on the content and 
construction of the agreement between the parties to the out-of-court settle-
ment. If the out-of-court settlement as an agreement shall be construed as not 
covering the damage in the engine, there is no reason and ground for barring P 
from pursuing the second claim. The fact of the earlier settlement itself surely 
would not be enough ground for that. As this – as far as I see it from our way 
of thinking – would be much more a question of construction and enforceabil-
ity of the parties’ agreement I do not think it would be significant whether the 
harm sustained is regarded as a single indivisible loss or a plurality of losses. 

Class and Representative Actions, Test Cases, Mass TortsD. 

30. In your national legal system, what kinds of procedural mechanisms allow 
compensation claims by several different claimants to be combined before a 
single court? If different claims are combined, are they considered to relate to 
a single indivisible loss or to a plurality of losses?

In general, § 51 of the Civil Procedure Act allows several different claimants 
to join their compensation claims before a single court as joint plaintiffs. This 
is the traditional form of combining claims. In my opinion, combining claims 
does not necessarily have any effect on whether the claims are to be considered 
as relating to a single indivisible loss or to a plurality of losses. Each claim is 
to be considered in the court procedure and it may happen that some of the 
plaintiffs are successful while others fail. According to § 51 of the Civil Pro-
cedure Act, more plaintiffs may submit a claim – and more defendants may be 
sued – together if the subject is such a common right or obligation which can 
be decided only together or the scope of the decision would cover the joint 
parties even if they did not take part in the procedure; the claims are derived 
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from the same legal relationship; or the factual and legal ground of the claims 
are similar. From this follows that the fact that claimants shall be entitled to 
sue together on the basis of a tort claim does not necessarily imply taking a 
stand on whether the combined claims are to be considered to relate to a single 
indivisible loss or to a plurality of losses and I have not found any published 
court decision or standpoint in literature which could provide a correct answer 
to such interdependence. 

31. What are the prerequisites of a class action (or its nearest equivalent) in 
your national legal system? Please give examples of the use of class actions 
in tort cases in your country. What are the differences between claiming com-
pensation by means of a class action and compensation claims filed by each 
victim separately? If a victim is not satisfied by the judgment delivered by the 
court in a class action, can he bring an independent action on his own if a) he 
had previously been party to the class action, and b) he had never been party 
to the class action? What is the legal effect of a judgment in a class action? If 
a group of claimants sues for compensation by class action does it lead to the 
aggregation of each claimant’s injuries so that they are regarded as a single 
indivisible loss?

In Hungary there is not any possibility to submit a class action for a tort claim. 
There are different forms of popularis actio (public action) where the public 
prosecutor, certain authorities or institutions specified by the law shall be en-
titled to submit a claim in order to assert certain rights for a group of victims 
of unlawful actions of market players (e.g. avoiding application of unfair stan-
dard contract terms, claiming for certain remedies for breach of consumer con-
tracts) but there are no such forms of actions to be applied for tort claims. The 
general entitlement to submit a representative action in consumer protection 
cases, provided in the Consumer Protection Act, shall be presented below.

32. Under what conditions may an action (“a representative action”) be 
brought by a consumer protection association on behalf of a group of persons 
affected by the same tortious conduct? Please give examples of the use of rep-
resentative actions in tort cases in your country. What are the legal effects of 
a judgment delivered in such proceedings on compensation claims brought by 
each victim independently? If an individual victim is not satisfied by the court’s 
decision in the consumer action, can he pursue his own claim independently? 
Is the harm sustained by each victim regarded as an independent loss though 
it has been addressed by the court within the framework of the representative 
action?

According to § 39 of the Act no. CLV on Consumer Protection, the Office of 
Consumer Affairs, social organizations providing representation of consumer 
interests or the public prosecutor and in certain cases the State Financial In-
stitutions Commission may file a claim against any party causing substantial 
harm to a wide range of consumers by illegal activities. The aim of such a 
claim is to enforce the interests of consumers within one year of the occur-
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rence of the illegal activity even if the identity of the injured consumers cannot 
be established. In its decision the court may authorize the party enforcing the 
claim to publish the resolution in a national newspaper at the cost of the party 
in violation of the law. The party in violation of the law shall fulfil the claims 
of the injured consumer in accordance with the resolution. This shall not affect 
the right of the consumer to have his claims enforced against the party in viola-
tion of the law in accordance with the provisions of civil law. This entitlement 
is wide enough to cover tort claims (such as product liability claims) but I can-
not report any settled court practice in this area which would allow conclusions 
to be drawn regarding the assessment of aggregation or divisibility of damage 
in this respect. 

33. Do the procedural laws of your country provide any other mechanisms (e.g. 
test cases) for combining a number of different compensation claims before the 
same court? What preconditions must be met? In particular, is a specific link 
(legal connection) required between each of the losses alleged? What legal 
consequences flow from the combination of different compensation claims by 
such mechanisms?

I cannot report any other forms for combining different compensation claims 
before the same court in Hungarian law. Test cases have not yet been accepted 
in Hungarian civil procedure law. 

34. CASE STUDY (railway accident) A train operated by D Company derails on 
a high speed line, injuring 100 of those on board. The victims have different 
legal relationships to D Company. Some were paying passengers, some were 
travelling gratuitously, and others had no permission to be on board. Is it 
possible to combine the compensation claims of the victims through a) a class 
action b) a representative action, or c) any other procedural mechanism? If 
several claims are combined and addressed in the same proceedings, is the 
harm sustained by each victim regarded as part of a single indivisible loss or 
as an independent loss amongst a plurality of losses?

As I do not think that this case would fall under the application of § 39 of the 
Consumer Protection Act (which provides sanctions against illegal activities 
violating consumers’ interests), there is neither a possibility for the victims 
to combine their claims in a class action nor is there a possibility for claim-
ing damages in the form of a representative action. The only possibility under 
Hungarian law to combine the claims is to sue as joint plaintiffs, which is pos-
sible under § 51 of the Civil Procedure Act due to the similarity of the facts 
and the enforced rights in this case. In this form of combination of claims each 
plaintiff is claiming for its own damage and the harm sustained by each victim 
shall necessarily be regarded as an independent loss amongst a plurality of 
losses. 
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Insurance AspectsIV. 

Caps and DeductiblesA. 

35. In your national legal system, are there statutory principles or have the 
courts developed general principles that address the issue of whether a dam-
age event is considered to be a single incident, in which case it is the insurer’s 
overall liability that is limited by any applicable cap, or a plurality of several 
independent losses, in which case the cap applies to each, leaving the insurer 
to pay up to the specified sum for each one? Alternatively, is this issue ad-
dressed by standard clauses used in contracts of insurance?

There are not any general principles which have been developed in court 
practice as far as the issue is concerned whether a damage event is considered 
to be a single incident, in which case it is the insurer’s overall liability that 
is limited by any applicable cap, or a plurality of several independent losses, 
in which case the cap applies to each of the losses, leaving the insurer to 
pay up to the specified sum for every one. The issue is, however, addressed 
in standard contract terms – either statutory or stipulated – to be applied for 
contracts of insurance. Government Decree no. 190/2004. (VI. 8.) Korm. sz. 
on compulsory third-party insurance for motor vehicle operators provides 
that, under the regime of compulsory third-party insurance of motor vehicle 
operators, the insurance company, the National Office and the administrator 
of the General Compensation Account shall be obliged to pay compensa-
tion only within the limits provided in § 2 subpar. (2) of the Government 
Decree. The limits in § 2 subpar. (2) of the Government Decree are defined 
per “damage event” as follows: HUF 500 million for damage to property and 
HUF 1,500 million for personal injury regardless of the number of victims. 
§ 7 subpar. (1) of the Government Decree provides that several “damage 
events” which occur as a result of the same cause and which are connected 
in time are to be held as one insurance event. A similar system of caps is ap-
plied (with different sums) under the statutory standard terms of compulsory 
liability insurance for official public procurement advisors provided in the 
Common Ministerial Decree of the Minister for Justice and Minister of Fi-
nancial Affairs no. 30/2004. (IX. 8.) IM-PM (§ 1 subpar. (4)), which defines 
the “damage event” as establishing the limits of the obligation of the insur-
ance company in the same way. 

The same definition of damage event is applied in the Government Decree 
no. 319/2004. (XII. 1.) Korm. sz. on the required minimum content of con-
tracts of independent insurance agents and insurance advisors to the maximum 
amount of deductibles in professional third-party insurance of these persons 
(§ 2 subpar. (4) and § 3 subpar. (2)).

This definition of damage event from the point of view of applying caps or 
deductibles in insurance contracts has also been applied in standard contract 
terms of insurance companies too for insurance that is not covered by statu-
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tory regulation.42 Some professional liability insurance standard contract terms 
provide that damage which is the consequence of one single conduct of the 
tortfeasor as well as further damaging conduct which results in one damage 
are to be held as one single damage event.43 Sometimes, for example, it is ex-
plicitly provided that, in case of an earthquake, all damage resulting within 72 
hours shall be held as one damage event.44 In general one can say that further 
damage which is the consequence of one common cause shall be deemed as 
one single damage event from the point of view of defining insurance event 
that determines the obligation of the insurance company.45 

36. CASE STUDY (building insurance and insurance cap) P is the owner of factory 
premises consisting of several buildings which he has insured against harm 
resulting from severe weather conditions. The insurer’s liability is capped at 
€ 500,000 per damage event. During a thunderstorm that lasts several hours, 
two of the buildings are struck by lightning and both are completely burnt 
down. Each of the buildings was worth € 300,000. What is the insurer’s obliga-
tion to pay for the damage under the policy?

If the insurance contract itself does not provide that the cap shall be applied 
to each of the buildings separately, following the general patterns mostly ap-
plicable in statutory or contractual standard terms of insurance contracts, the 
damage to the buildings shall be held as one single event, as the damage to 
the buildings is the consequence of one common cause resulting in damage 
amounting to € 600,000. From this follows that the insurance company shall 
be obliged to pay € 500,000 while the remaining € 100,000 exceeding the cap 
shall be held as not to be covered by the insurance. 

37. In your national legal system, have the courts developed general principles 
that address the issue of whether a damage event is considered to be a single 
incident, in which case the insured has to bear any stipulated deductible only 
once, or a plurality of several independent losses, in which case the deductible 
applies to each, leaving the insured to bear the amount several times? Alter-
natively, is this issue addressed by standard clauses used in contracts of insur-
ance? If third-party insurance is required by law, would this have any effect on 
the legality of a deductible?

42 E.g. MÜBSE standard terms for lawyers’ compulsory liability insurance: >http://www.mubse.
hu/downloads.php<.

43 E.g. OTP-Garancia Biztosító: >http://www.maisz.hu/tagsag/altalanos/Szakmai_felelossegbiz-
tositas_felt.pdf<.

44 E.g. OTP-Garancia Biztosító: >http://egarancia.hu/tarsashaz.htm<.
45 E.g. Groupama Biztosító, Standard terms for flat insurance contracts:

>http://www.netrisk.hu/biztositasi_informaciok/biztositasi_feltetelek/lakasbiztositas/europa_
biztosito/europa_lakas.php<, OTP-Garancia Biztosító for environment damage insurances
>http://www.biztositasifeltetelek.hu/OTP/4/d026.pdf<, Uniqua standard terms for compulsory 
insurance of auditors >http://www.biztositasifeltetelek.hu/Uniqa/20070910-Perfect_felelosseg.
doc<.
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Hungarian courts have not developed – so far – any general principles that ad-
dress the issue of whether a damage event is considered to be a single incident 
or a plurality of several independent losses. The issue is generally addressed in 
standard contract terms which define damage event (= insurance event) from 
the point of view of application of caps and deductibles. As already mentioned 
(supra no. 59), at the centre of defining damaging event is the common cause 
of damage events; insurance contracts usually define the harms that are the 
consequence of the same cause and are not too far from each other in time as 
one insurance event. If third-party insurance is required by law, the main stan-
dard terms – including the concept of insurance event and applicability of caps 
and deductibles – are provided as mandatory statutory rules implied by the law 
in insurance contracts. That is why if third-party insurance is required by law, 
generally there is no room for contractual deductibles. If the third-party insur-
ance is required by law but the statutory regulation does not fix its minimum 
content – that is the case, for example, for compulsory third-party insurance of 
auditors – the parties are free to stipulate deductibles as well as to define the 
insurance events. Typically, however, the same definition of insurance event is 
used as mentioned above: additional damage events shall be held as one single 
insurance event if they have the same common cause, are connected in time 
and are causally linked with each other.46 This means that even if – in case of 
compulsory third-party insurance – the regulation does not provide minimum 
content for the insurance contract as far as the concept of damage (insurance) 
event or caps and deductibles are concerned, this does not necessarily have 
any effect on formulating the concept of damage (or insurance) event from the 
point of view of the caps and deductibles stipulated in the insurance contract. 

38. CASE STUDY (auditors’ liability) P, an independent auditor engaged by X Ltd 
to certify its accounts, is asked by X Ltd to meet with two potential investors in 
the company, A and B. At the meeting, P vouches for the company’s financial 
well-being. In consequence, A and B make large purchases of shares in X Ltd. 
It transpires that P negligently misrepresented the value of the company to 
the investors. A and B consequently suffer economic losses which they seek 
to recover as damages from P. In principle, their losses are covered by P’s 
professional indemnity insurance, but according to the terms of the policy the 
insured has to bear a deductible of € 5,000 per damage event. In the instant 
case, does P have to bear the deductible amount only once or with regards to 
both claims?

Standard terms of insurance contracts normally apply the same or a similar 
concept of damage or insurance event as mentioned before and this typical 
definition defines insurance event according to the cause of damage regardless 
of the number of victims. This concept of damage or insurance event is to be 
applied to caps and deductibles too. From this follows that damage to A and B 
is to be held as one insurance event and one single damage from the point of 

46 Uniqua standard terms for compulsory insurance of auditors: >http://www.biztositasifeltetelek.
hu/Uniqa/20070910-Perfect_felelosseg.doc<.
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view of the obligation of the insurance company and P has to bear the deduct-
ible amount only once.

Other Limits on the Amount of CoverB. 

Aggregate limit clauses1. 

39. In your country, do standard-term insurance policies use aggregate limit 
clauses whereby the liability of the insurer is capped by a maximum amount 
per specified period? If so, please give examples of how these clauses are 
worded and how they are interpreted, paying particular regard to the issue of 
whether a damage event is considered to be a single indivisible loss (therefore 
falling into only one period) or a plurality of losses (potentially falling into 
several different periods).

Such aggregate limit clauses are applied in different forms of insurance con-
tracts in Hungarian insurance practice. The specified period is normally one 
year – as this is the normal insurance period for the calculation of risk – and in 
standard insurance contracts the wording of such clauses is very simple. They 
usually simply state that the insurance company provides compensation for 
certain harms or under the insurance contract in general only up to a specified 
sum per year.47 Sometimes the limit is defined in such a way that the insurance 
company shall be obliged to pay compensation only up to a certain sum “per 
insurance event and per year.”48 I am not aware of any court decision regard-
ing how these clauses are to be interpreted if a damage event is considered to 
have occurred in only one period or potentially occurred in several different 
periods.

Claims series clauses2. 

40. In your country, do standard-term insurance policies use claims series 
clauses whereby several independent damage events are treated as a single 
damage event (a single series) which is subject to a single liability cap? If 
so, please give examples of how these clauses are worded and how they are 
interpreted. Please state in particular what criteria are used for distinguishing 
between several independent damage events and a single damage series.

Standard terms of insurance clauses normally treat a series of damage events 
as one single damaging event (insurance event) if the cause of the harm con-

47 ACCORD Insurance Company (for credit coverage insurance): >http://www.accord.hu/index1.
php?from=biztositas<; CARDIF insurance company (for credit coverage insurance) >https://
www.cetelem.hu/aura/szolgaltatasok/biztositas<; MKB General Insurance Company (porperty 
damage insurance) >http://www.mkbb.hu/nem-eletbiztositasok/vagyonbiztositasok/gyakori_
kerdesek/index.htmlproperty<; UNION Insurance Company (standard terms for building isnur-
ances) >http://www.unionbiztosito.hu/upload/Epuletbiztositas.pdf<.

48 K & H Insurance Company (insurance for buildings in apartment ownership): >http://www.
khab.hu/index.php?m=639<.
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nects them together.49 For example, if the same omission or negligent conduct 
results in a further damage event or if different conduct is the result of the same 
failure, mistake or negligence,50 or if – in case of product liability insurance 
– different losses are the result of the same defect of the product51 (series dam-
age), the damage events shall be regarded as one insurance event. MÜBSE, the 
largest liability insurer for lawyers’ compulsory liability insurance defines in 
its standard forms for lawyers’ liability insurance contract damage series (to 
be held as one insurance event) as losses that result from the same wrongful 
conduct and which are in time and space closely connected in spite of the fact 
that they occurred at different points of time.52 As liability caps for the insurer 
are to be applied per insurance event and series damage is to held as one single 
insurance event, series damage is treated as a single damage event which is 
subject to the liability cap (as single liability cap) defined in the insurance 
contract. 

Long tail damage3. 

41. In your country, do standard-term insurance policies use clauses whereby 
the liability of a former insurer is limited to a specified period of time after the 
end of the insurance contract? If so, please give examples of how these clauses 
are worded and how they are interpreted. What is considered to be the starting 
point for the relevant limitation period (e.g. the date on which the insurance 
contract ended, the date of the insured’s negligence or the date on which the 
damage was sustained)? In this context, where is the line drawn between sev-
eral independent damage events and a single damage event?

As far as I was able to check, standard terms of insurance companies and insur-
ance contracts – at least in their wording – normally do not limit the liability of 
the insurer to a specified period of time after the end of the insurance contract but 
provide only that after termination of the insurance contract is the insurer still lia-
ble for damage that occurred before the termination of the insurance contract.53 

42. CASE STUDY (long tail damage) P Company develops, manufactures and dis-
tributes motor equipment, including fuel pumps. As the result of a design fault 
in the pumps, the fuel supply of motor vehicles in which they are incorporated 
is often interrupted without warning. Assume that this leads to numerous ac-
cidents for which P Company is liable under your laws on product liability. 

49 E.g. Allianz third-party insurance for motor vehicles: >http://www.allianz.hu/sw31_alli-
anz_internet/online/bizt_szolg_fel_bizt_eseten.html<. Also Groupama insurance company 
standard terms for professional third-party insurance contracts: >http://www.groupama.hu/
download/2101_BALZSAM_feltetel_es_ugyfeltajekoztato.pdf<.

50 OTP-Garancia insurance company standard contract terms for liability insurance of immovable 
developers: >http://www.maisz.hu/tagsag/fejlesztok/Ingatlanfejlesztoi_feltetel.pdf<.

51 QBE-Atlasz insurance company standard terms for product liability contracts: >http://www.
hungarorisk.hu/index.php?p=downloads&parent=70&did=70<.

52 >http://www.mubse.hu/downloads.php<.
53 E.g. Citibank travel insurance standard terms: >http://www.citi.com/hungary/consumer/letol-

tes/cb_hitelkartya/abf.pdf<.
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Until a) the pump’s development, b) its manufacture, c) its distribution, and 
d) the consequent accidents, P Company’s product liability was insured by I. 
After the termination of the insurance contract with I, P Company takes out in-
surance with J. Which insurer, I or J, has to cover P Company’s liability for its 
faulty fuel pumps in each of scenarios a)-d)? Assume that the standard terms of 
both insurers’ contracts contain clauses on liability for long tail damage that 
are most common in your country.

As according to the general practice of product liability insurers losses that are 
the result of the same defect shall be deemed – as series damage – as one in-
surance event and the insurance company shall be held liable under the gener-
ally applied standard terms of insurance companies for damage (or insurance) 
events that occurred at the time of termination of the contract, I (the former 
insurer) shall be obliged to pay compensation under the product liability third-
party insurance.54 

Liability limits in compulsory third-party insurance4. 

43. Would the fact that, in certain fields, third-party insurance is required by 
law have any effect on the extent to which liability limits in terms of aggregate 
series clauses, claims series clauses and long tail damage clauses are legally 
allowed?

I do not think that such a correlation may be established in Hungarian tort law 
as standard terms of insurance contracts are normally in line with statutory 
provisions even in non-regulated areas too as the same or similar formulas 
have spread in different insurance standard terms. There are compulsory third-
party insurance contracts where the statutory regulation does not provide the 
content of the insurance contract but requires a third-party insurance contract 
with given parameters in order to pursue a certain professional activity. These 
requirements, however, cover the caps and deductibles but do not address the 
liability limits in terms of aggregate series clauses, claims series clauses and 
long tail damage clauses.

54 E.g. OTP-Garancia insurance company standard terms for product liability insurance: 
>http://www.biztositasifeltetelek.hu/OTP/1261-1%20Termekfelelosseg%20bizt%20
Kieg%20szerz%20Felt.pdf<
Allianz insurance company standard terms for product liability insurance: 
>http://www.biztositasifeltetelek.hu/Allianz/01/IIfelelosseg/03%20-%20Termek%
20felelossegbiztositas/HE-10322.pdf<.
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AGGREGATION AND DIVISIBILITY OF DAMAGE IN ISRAEL: 
TORT LAW

Israel Gilead

GeneralI. 

1. Does your legal system have general rules, whether statutory or case-law, 
which regulate the categorisation of harm as a single indivisible loss or a 
plurality of losses? Have such rules been proposed in the secondary legal lit-
erature? Does the distinction have any significance in practice?

Whether the harm for which compensation is sought in an action in tort is 
regarded as a single indivisible loss or a plurality of losses depends, from the 
Israeli perspective, on the relevant context. As the question of “loss divisibil-
ity” often has different implications and is governed by different policy consid-
erations in different contexts, it may be (and should be) answered differently in 
different contexts. A prominent example is the common case of several tortfea-
sors who independently injured the plaintiff. The loss caused by them may on 
the one hand be deemed indivisible in order to make these tortfeasors liable 
jointly and severally vis-à-vis the plaintiff, but on the other hand the same loss 
may, in the same proceedings, be deemed divisible in order to apportion the 
loss among the tortfeasors. Hence, the answer to Question 1 is that no general 
legal rules regulate the categorisation of harm as a single indivisible loss or a 
plurality of losses. Instead, there are specific legislated and judge-made rules 
which provide tailored answers for each different context in accordance with 
the relevant policy considerations. It therefore follows that the practical sig-
nificance of the distinction between divisibility and non-divisibility is context-
related and may change from one context to another.

Given the contextual nature of the divisibility question and the major role that 
policy considerations play in this regard, the following report on the Israeli law 
answers the “divisibility” questions in the light of the policy considerations 
that govern each of the referred contexts.

 1

 2



256 Israel Gilead

Liability for DamageII. 

Recoverability of Divisible and Indivisible LossesA. 

2. In your national tort law, is liability for damage addressed separately for 
different parts of the overall loss where different protected interests are af-
fected (e.g. interference with the person or interference with property; pecu-
niary damage or non-pecuniary damage) even if the harm resulted from the 
same tortious conduct by the same tortfeasor? If the requirements for liability 
have to be addressed separately for each kind of loss, how might this affect the 
tortfeasor’s liability?

When a given conduct of D causes harm to different kinds of P’s interests, the 
harm to each kind of interest would usually be considered under Israeli tort 
law as a separate harm. This division seems to be intuitive: after all harms to 
different kinds of interests differ from each other by their nature. A bodily in-
jury is perceived as being different from damage to a chattel or land, and pure 
economic loss which involves no physical damage appears to be different from 
both these kinds of physical damage. The same holds for pure non-pecuniary 
loss, such as distress or mental anguish, which is unrelated to physical loss, 
and therefore regarded as different from bodily injury. Notably, the distinction 
between harms to different kinds of interests is sanctioned by policy consid-
erations as well. For policy reasons some interests may get greater protection 
than others and therefore are distinguished from each other. For example, and 
as stated by Art. 2:102 of the Principles of European Tort Law, interests in 
bodily integrity may take precedence over purely economic interests. Accord-
ingly, a duty of care under negligence law may be recognized with regard to 
bodily injury but not with regard to pure economic loss although the latter was 
inflicted by the same act and upon the same victim. For these reasons the an-
swer to Question 2 is in the affirmative: liability for damage is addressed sepa-
rately for different parts of the overall loss where different kinds of protected 
interests are affected. A tortfeasor may be held liable for one kind of loss but 
not be liable for another kind of loss although the latter is caused by the same 
negligent conduct and to the same victim.

3. CASE STUDY (different kinds of loss; contributory negligence) P is injured, 
and his glasses are broken, in a traffic accident negligently caused by D. P 
claims compensation for a) pain and suffering b) medical expenses and c) 
his broken glasses. Is P’s harm regarded as a single indivisible loss or as a 
plurality of independent losses? Assuming P had not fastened his seat belt, 
how is his contributory negligence taken into account with regard to each of 
the three categories of his damage?If there are differences in the effect of the 
contributory negligence depending on the kind of loss suffered, how are these 
justified?

Under Israeli law, the defence of contributory negligence reduces the amount 
of compensation to which a victim is entitled from a tortfeasor for the dam-
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age caused.1 The major criterion for reduction is comparative negligence. The 
degree of the victim’s fault that contributed to the occurrence of the loss is 
compared with the degree of the tortfeasor’s fault.2 A secondary criterion is the 
comparative causal contribution of each party to the loss.3 The policy consider-
ations underlying this loss-apportionment criterion are fairness and deterrence. 
Fairness requires that a negligent plaintiff who contributed to his own loss 
would incur a part of it. This burden is also supposed to encourage potential 
victims to protect themselves against risks which they can avoid.

The division of loss between tortfeasors and victims may depend on the kind of 
the inflicted loss. For example, the law tends to attribute a smaller share of the 
loss to the victim who suffers bodily injury than to a victim who suffers pure 
economic loss. This should also be explained on policy grounds. When bodily 
injuries are involved it is often fairer that the tortfeasor, being also a better risk-
avoider and a risk-spreader, would incur a greater share of the loss.

However, when different kinds of losses are caused by the same “mix” of D’s 
tortious activity and P’s contributory negligence, the victim’s share would be 
the same for each kind of loss. The answer to Case Study 3, therefore, is that 
the plaintiff’s share would be the same for all three mentioned losses. This is 
especially the case given that all these losses – pain and suffering, medical 
expenses and broken glasses – are regarded as different manifestations of the 
same bodily injury.4

4. In your national tort law, are there cases other than in respect of personal 
injury where the requirements for liability have to be addressed separately for 
each different kind of loss even though the harm resulted from a single tortious 
act or omission?

As explained in the answer to Question 2 (supra no. 3), some interests may 
get greater protection than others because of policy reasons. Consequently, 
requirements for liability may differ for different kinds of losses even when 
resulting from the same tortious act. For example, a duty of care in negligence 
may be recognized with regard to a pure economic loss that resulted from a 
given misconduct but not for pure emotional loss that resulted from the same 
misconduct.

1 The Civil Wrong Ordinance, sec. 68.
2 Shor v. State of Israel 31 (i) Piskey Din (P.D.) 299 (1976).
3 Ibid.
4 For the distinction between different manifestations of a primary loss and an independent loss 

that evolve from a primary loss see the answer to Question 5 infra no. 8 f.
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Recoverability of Consequential LossB. 

5. Please state how consequential loss is defined in your national tort law. Is 
consequential loss regarded as an independent harm that has to be addressed 
separately or as part of the overall damage, meaning that there is no need 
to re-consider the requirements for liability found to have been satisfied in 
respect of the “primary loss”? Where is the line drawn between several inde-
pendent losses and a consequential loss?

Israeli tort law does not usually employ the term “consequential loss”. Instead, 
it differentiates between a primary loss and its manifestations on the one hand 
and a secondary loss that evolves from a primary loss on the other hand. For ex-
ample, when P’s hand is injured, the ensuing medical expenses and lost earnings 
are considered as manifestations of the primary bodily injury and not as “conse-
quential” losses.5 If, however, such a primary loss would later evolve through an 
independent chain of events into an additional loss (P’s injured hand later causes 
a ski accident which injures P’s leg), this additional loss would be considered as 
an independent secondary loss. Liability for such secondary losses is governed 
by a body of special rules called “remoteness of damage” rules.

Given this distinction, the answer to Question 5 is that, in principle, the rel-
evant requirements of liability have to be established or re-established with 
regard to any subsequent loss regardless of whether this loss is considered to 
be a manifestation of the primary loss or rather a secondary, independent, loss. 
For example, the requirement under negligence law that the kind of loss has 
to be foreseeable in order to attract liability, applies to the primary loss, to its 
manifestations and to secondary losses. Similarly, where liability rules exclude 
certain interests from their protection, this exclusion applies to secondary loss-
es as well as to primary losses and their manifestations. Yet, there may be cases 
in which a requirement which applies to the primary loss and its manifestations 
does not apply to a secondary loss. These exceptions are discussed in the an-
swer to Question 8 (infra no. 14).

6. CASE STUDY (consequential loss; contributory negligence) P’s right hand is in-
jured in a traffic accident negligently caused by D. Consequently, P is unable to 
pursue his career as a piano teacher for six weeks. P thus sustains loss of earn-
ings. Assuming that P himself acted negligently and that his negligence contrib-
uted to his pain and suffering, but it did not have any effect on his ability to work 
and therefore on his loss of earnings, to what extent is D liable for a) P’s pain 
and suffering and b) his loss of earnings? In the instant case, is loss of earnings 
regarded as an independent loss that has to be addressed separately?

Since under Israeli law liability for bodily injuries caused in road accidents 
is absolute so that contributory negligence cannot be pleaded, the following 
answer refers to bodily injury which is governed by the tort of negligence.

5 See the answer to Question 3, supra no. 8
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Whether P’s contributory negligence would reduce D’s liability only with re-
gard to the pain and suffering or also with regard to the loss of earnings de-
pends on the timing and the nature and effect of P’s negligence. Assuming that 
P’s negligence preceded the injury to P’s hand and contributed to its occur-
rence, D’s liability would be reduced also with regard to the pain and suffering. 
As explained in the answer to Question 5 (supra no. 8 f.), under Israeli law 
the two losses in this case – pain and suffering and lost earnings – would be 
considered as manifestations of the same primary loss to which P contributed 
and therefore treated equally in this regard. But if P’s contributory negligence 
took place after the hand injury occurred and contributed only to P’s pain and 
suffering, then D’s liability may be reduced only with regard to the additional 
pain and suffering but not with regard to the loss of earnings. This outcome 
would be reached under the “mitigation of loss” defence which belongs to the 
“remoteness of damage” rules discussed in the answer to Question 5 (supra 
no. 8 f.). Courts would reason that D is not liable for the pain and suffering 
which P failed to mitigate.

7. CASE STUDY (consequential loss; statute of limitation) In January 2000 D 
breaks into the production hall of P Company, which manufactures computer 
equipment. He damages some high-tech components which have been pre-
pared for delivery to other manufacturers. Since the break-in and the damage 
caused by D are not noticed immediately by P Company staff, some of the 
damaged computer equipment is sent to different manufacturers (A, B, and 
C) without having been repaired adequately prior to dispatch. Consequently, 
P has to pay damages to his customer A. After successfully claiming recourse 
from D in January 2002, P is sued for damages by his customer B and in Janu-
ary 2003 by C. Are the payments to B and C regarded as consequential losses 
that are part of the overall damage caused by D, or as independent losses that 
have to be addressed separately? What are the commencement dates for the 
limitation periods applying to P’s recourse actions in respect of his payments 
to A, B, and C?

Under Israeli law it would make no difference whether P’s payments to A, 
B and C for failure to deliver non-defective products would be classified as 
economic manifestations of P’s primary loss (which is the physical damage to 
the components), or as secondary, independent, losses. In both cases the limi-
tation period would start to run from the date on which the physical damage 
to the components was discovered or could reasonably have been discovered. 
As a rule, the limitation period starts to run when an actionable primary loss 
becomes discoverable. Later manifestations of this primary loss or subsequent 
secondary losses that evolve from it do not trigger new and independent limi-
tation periods because they are considered as being part of the same cause of 
action as the primary loss.6 If each manifestation of a primary loss or each 
secondary loss is to be regarded as constituting a new cause of action for limi-
tations purposes, there will actually be no limitation. 

6 See, e.g., Buchris v. Dyur L’ole 38 (iv) P.D. 554 (1984).
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Interestingly, however, the outcome may be different if the court finds that D 
and P are both liable in tort to A, B and C for their damaged components. If P 
and D are liable jointly and severally to A, B and C, then P can file against D 
not just a tort claim as a victim but also a contribution claim as a co-tortfeasor 
who seeks contribution. Under Israeli law a contribution claim between tort-
feasors is considered an independent cause of action and therefore the limi-
tation period would start to run only from the date of P’s payments to A, B 
and C.7

8. In your national tort law, are there any other cases not previously mentioned 
where it may be decisive whether a harm is regarded as a consequential loss, 
and therefore only part of the “primary loss”, or as an independent harm 
caused by the same tortious act or omission?

Under Israeli law a victim may benefit from a court decision which classifies 
a given injury as a secondary, independent, loss rather than a primary loss or 
a manifestation of a primary loss. This is so because the body of rules which 
governs secondary losses, the “remoteness of damage” rules,8 is sometimes 
more favourable to victims than the rules of liability and causation that ap-
ply to the primary loss. While the latter impose liability in negligence only 
for foreseeable primary losses, the former may impose liability for secondary 
losses even when unforeseeable. This distinction is justified on grounds of fair-
ness in risk allocation. Once it is established that the defendant is liable in tort 
for a primary loss, it is fairer, so goes the argument, that the risk of secondary 
unforeseeable losses would lie on the blameworthy tortfeasor rather than on 
the innocent victim. This is well exemplified by a rare case in which a local 
anaesthetic injection at the dental clinic, expected to cause only temporary diz-
ziness and fatigue, actually caused an unprecedented and unforeseeable neu-
rological paralysis. The Supreme Court held the dentist liable for the clearly 
unforeseeable injury on the ground that it was a secondary loss following the 
primary foreseeable temporary dizziness. As such, it was subjected to the more 
lenient rules of “remoteness of damage” which do not require foreseeability of 
such secondary losses.9

Liability Caps and Minimum Thresholds C. 

9. Please state when, if at all, liability for damage is capped in your national 
tort law. In such cases, are there statutory provisions or case-law principles 
which deal with the issue of whether the consequent damage is a single indi-
visible loss – in which case the tortfeasor’s overall liability is capped by the 
maximum amount – or a plurality of several independent losses, for each of 
which the tortfeasor is liable up to the maximum amount?

7 See 1385/05 Sibus Rimon Indus. v. Thechnyion R & D Institute (2.7.08).
8 See the answer to Question 5, supra no. 8.
9 Ravid v. Kliford 47 (iv) P.D. 721 (2003).
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Israeli tort law imposes only a few caps on tort compensation. The major statu-
tory caps limit compensation for lost earnings and for non-pecuniary loss un-
der the strict liability regime which governs compensation for bodily injury 
caused in road accidents.10 The same kind of caps also limit strict liability for 
bodily injuries caused by defective products,11 but these caps can usually be 
easily circumvented through a negligence action. Anyway, as the contours and 
the scope of these capped heads of damage are well defined, the question of 
loss divisibility in this field has not been discussed. 

10. Please state when, if at all, the victim has to bear a minimum threshold of 
loss himself in your national tort law. In such cases, are there statutory provi-
sions or case-law principles which deal with the issue whether the damage is a 
single indivisible loss – so that the victim has to bear the below-the-threshold 
loss only once – or a plurality of several independent losses, with the threshold 
therefore applied several times over?

11. CASE STUDY (minimum threshold in product liability) A short circuit in the 
electric system causes a fire in P’s parked car which completely burns out. The 
fire also destroys P’s golfing equipment that was stored in the car boot, and 
his car telephone system. P claims compensation from the manufacturer on the 
basis of the latter’s liability for defective products. Is the whole damage – to 
the vehicle’s telephone system, the vehicle itself and the golfing equipment – to 
be treated as a single indivisible loss or as a plurality of independent losses? 
The EC Product Liability Directive prescribes a minimum threshold in respect 
of claims for property damage. Would separate thresholds apply to each loss 
– i.e. P’s car, the car telephone system, and the golfing equipment – or would 
a single threshold apply to the whole amount? Could one even argue that the 
damage to the golf bag and the damage to the golf clubs are to be regarded as 
independent losses?

Israeli tort law does not set thresholds limitations on tort awards other than the 
de minimis requirement.12 

12. Which criteria are decisive in establishing liability caps and minimum 
thresholds in your national tort law? Consider, in particular, the following: the 
kind of loss (e.g. personal injury or damage to property); the form of liability 
(e.g. fault-based liability or strict); the personal attributes of the victim or the 
tortfeasor (e.g. employee, minor, professional); other criteria (e.g. compen-
sation by annuities or by lump-sum). If the law recognises such distinctions, 
could one argue that the loss sustained by the victim in consequence of a single 
tortious act or omission has to be regarded as a plurality of separate losses, 
some of them subject to liability caps or minimum thresholds, and some of 
them not?

10 Road Accidents Victims Compensation Law 1976, sec. 4.
11 Defective Products (Liability Law) 1980, sec. 5.
12 This requirement is embodied in the Civil Wrong Ordinance, sec. 4.
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The few caps imposed by Israeli law on tort recovery (answer to Question 9, 
supra no. 15) have two characteristics: They are established by regimes of 
strict and absolute liability (which apply to defective products and road ac-
cidents), and they limit recovery for specified kinds of bodily injury losses 
(non-pecuniary losses and loss of earnings). As these caps are circumvented 
in product liability cases, and therefore actually apply only in road accident 
cases under a special absolute liability regime based on mandatory insurance, 
one can hardly argue that these caps increase the plurality or the divisibility of 
losses in tort law.

Plurality of LossesD. 

13. When property jointly owned by two or more parties is damaged, is the 
harm resulting from such damage considered to be a plurality of several inde-
pendent losses sustained by each person whose rights have been infringed? 

Although damage to property owned by two parties or more may be character-
ized as indivisible in the physical sense, it is considered divisible in the legal 
sense as each owner has a distinct claim for the damage to his or her protected 
interest. Moreover, joint owners of a damaged property do not have to join 
their claims. Each owner can file a distinct action and recover his or her per-
sonal loss.

14. CASE STUDY (joint ownership) P1 and P2 are joint owners of a building that 
has been destroyed by a malicious arson attack by D. Is the harm sustained by 
P1 and P2 regarded as a single indivisible loss or as two losses sustained by 
P1 and P2 independently, and what are the consequences of the chosen clas-
sification?

When a building, jointly owned by P1 and P2, is destroyed by a tortious act of 
D, the physical damage is considered legally divisible in the sense that each 
of its joint owners can file a distinct action and recover for the damage to his 
or her personal protected interest. For example, if the value of the destroyed 
building, jointly owned by P1 and P2 in equal shares, is 100, P1 can file a 
personal action and recover 50. Whether P1 can also sue on behalf of P2 and 
recover the whole 100, 50 for himself and 50 as an agent and a trustee of P2, 
is yet unsettled.

15. CASE STUDY (ownership and right of use) P1 owns wooded land over which 
P2 has acquired the prescriptive right to collect timber. D negligently causes 
a fire which destroys the wood. Is the harm suffered by P1 and P2 regarded as 
a single indivisible loss or as two independent losses, and what are the conse-
quences of the chosen classification?

As in Case Study 14, when property is destroyed, every person who has a pro-
prietary interest in it may sue for the damage to his or her protected interest. So 
P2 would be entitled to compensation for the lost economic value of the right 
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to collect the timber, and P1 would be entitled to compensation for any eco-
nomic or sentimental loss suffered by P1 as the result of the destruction given 
P2’s right of collection.

Plurality of Losses and Multiple TortfeasorsE. 

16. Under what conditions is it assumed that multiple tortfeasors have jointly 
caused a single harm to the victim? Under what conditions is it assumed that 
multiple tortfeasors have caused independent losses to a single claimant that 
have to be addressed separately? What are the prerequisites of joint liability 
for harm caused by multiple tortfeasors? Could one argue that there are sev-
eral independent losses caused by different tortfeasors, but that the tortfeasors 
are jointly and severally liable for the entire loss at the same time?

When a victim suffers an overall loss which is caused by the tortious activi-
ties of more than one tortfeasor, the scope of liability of each of these multiple 
tortfeasor vis-à-vis the victim depends on several factors. First, the court has to 
determine whether the multiple tortfeasors acted jointly and committed a “col-
lective” tort, so that the overall loss is the outcome of such a “collective” tort, 
or whether the multiple tortfeasors committed distinct and “personal” torts, so 
that the overall loss is the outcome of more than one tort. Once the court finds 
that the tortfeasors committed “personal” and distinct torts, then it has to cope 
with the divisibility question, namely, to determine whether the overall loss 
can be, and should be, divided in ways that attribute different parts of it to the 
different tortfeasors and their independent torts.

When the court finds that the multiple tortfeasors committed the same tort the 
“divisibility case” is relatively simple: each tortfeasor is held personally liable 
for the overall loss that was caused by that “collective” tort. Each member of 
the group that committed the common tort is jointly and severally liable for its 
overall consequences.

When that courts find that the multiple tortfeasors did not commit the same 
tort but rather acted independently, namely, that the overall loss was caused by 
more than one tort, the court has two options. One option is to find the overall 
loss indivisible and therefore and thereby hold each tortfeasor liable vis-à-
vis the victim for the overall loss. In this case the tortfeasors are held jointly 
and severally liable for the overall loss not because they committed together 
a “collective” tort, but because the outcomes of their distinct, “personal” torts 
merged into one indivisible loss. The other option is to find the overall loss 
divisible and attribute to each tortfeasor a share of the overall loss.

The decision as to whether a given overall loss is divisible or indivisible de-
pends on the applicable criterion of divisibility. An overall loss may be consid-
ered divisible under one criterion of divisibility and indivisible under another 
criterion. In general, a stringent criterion of divisibility, that impedes division, 
serves the interests of plaintiffs, while a lenient criterion of divisibility, one 
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that facilitates division, has the opposite effect. A finding that a loss is indivis-
ible is good for plaintiffs because it renders each tortfeasor fully liable for the 
overall loss, and thereby allows the plaintiff to sue any tortfeasor he prefers to 
sue. In contrast, a finding of divisibility is bad for plaintiffs because it limits 
the liability of each tortfeasor to his share of the overall loss. To get full com-
pensation the plaintiff has to sue all tortfeasors and recover from all of them.

The emerging conclusion is that, in the context of multiple tortfeasors, the 
choice of the criterion for divisibility, and the decision whether a given overall 
loss is divisible or not, are susceptible, by their nature, to policy considerations 
and value judgements.

Israeli law substantiates the above conclusion. As a policy, it favours inno-
cent victims over wrongful tortfeasors, and therefore usually employs a strin-
gent divisibility criterion which makes it difficult to divide an overall loss and 
to attribute its parts to the distinct torts and tortfeasors that contributed to it. 
Hence, multiple tortfeasors are quite often held jointly and severally liable for 
the overall loss.13 Yet, there are situations in which policy considerations do 
require a division of the overall loss among the multiple tortfeasors vis-à-vis 
the victim. In such situations the court may well resort to a lenient criterion of 
divisibility, one that facilitates the attribution of different parts of the overall 
loss to different tortfeasors.

That policy considerations play a major role in determining whether an overall 
loss is to be considered indivisible (each D liable for the whole loss) or divis-
ible (each D liable for a share), is exemplified by two Supreme Court cases. In 
the earlier case the plaintiff was severely injured by three dogs. However, only 
two dogs had liable owners. Should the overall loss caused by the three dogs 
be divided under a lenient test of divisibility that allows division according 
to the ex ante risk that each dog posed? Or should division be denied under a 
stringent ex post test of divisibility which requires that each owner identifies 
the actual bodily injury caused by his dog? At first the Court decided, employ-
ing the lenient ex ante risk test, to equally divide the loss among the three 
dogs and to hold each owner liable for only a third of the overall loss. Later, 
however, an extended panel held, employing the stringent ex post test which 
requires identification of actual injuries, that the loss was indivisible and that 
each of the two owners is therefore liable for the overall loss, including the 
injury caused by the third dog.14 The different decisions seem to reflect, inter 
alia, different value judgements as to what should be the fairer outcome in 
these circumstances. In the other, more recent case, it was held on grounds 

13 Note, however, that a loss which is considered indivisible vis-à-vis the plaintiff would usually 
be considered divisible for the purpose of contribution claims among the multiple tortfeasors 
(The Civil Wrong Ordinance, sec. 84). Fairness requires that, in the relations between the tort-
feasors, each should incur his or her share of the loss. This share is determined, as in the context 
of contributory negligence, by the tests of comparative negligence and comparative causal con-
tribution.

14 Melech v. Korenhoyzer 44 (ii) P.D. (1990).
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of fairness that when the liability of the shareholder who failed to prevent a 
fraud is only secondary to the liability of those who committed the fraud, the 
shareholder should not be held jointly and severally liable for the whole loss 
but only for a limited share of it.15 

Acknowledging that the question of “divisibility” among joint tortfeasors is 
basically one of policy, the proposed Civil Code actually leaves the decision 
whether and how an overall loss is divisible among multiple tortfeasor to the 
court’s discretion. It states that a loss can be so divided when there is “reason-
able ground” for such a division.16

17. CASE STUDY (joint and concurrent liability) D1, D2, and D3 plan to rob a 
couple, E and F. D1 will wait in the car and is responsible for their getaway. 
D2 will use his gun to keep the couple under control and take the money from 
E, while D3 will take the jewellery which F is wearing. D1, D2 and D3 agree to 
use force if it appears necessary. As a result of E defending himself against D2, 
the latter fires his gun, injuring E who subsequently claims compensation for 
medical expenses and pain and suffering. F claims restitution of her jewellery 
and, as it was damaged in the fracas, the cost of repairs. In the instant case, 
is there considered to be one overall loss which is attributable to each of the 
tortfeasors to the same extent or are there several independent losses, each at-
tributable to a different tortfeasor? To what extent are D1, D2 and D3 liable?

This is a typical case of “joint tortfeasors” who commit a “collective” tort. A 
planned robbery, in which each perpetrator has a predetermined role, renders 
each of then, on the ground of the “concert of action” concept, liable for all the 
losses caused by the robbery. D1, D2 and D3 committed a “collective” tort and 
are therefore jointly and severally liable for all its consequences.

18. CASE STUDY (personal injury was explicitly excluded) Assuming the same 
facts as above, is the case treated differently if D1, D2 and D3 initially agreed 
not to use force, but D2 nevertheless fired his gun when E failed to comply with 
his orders? In this case, does D2 bear exclusive responsibility for E’s injury, or 
can D1 and D3 also be held liable for it on the basis that there is one overall 
loss that is attributable to each of the tortfeasors to the same extent?

When in a case of criminal and tortious “concert of action” one perpetrator de-
viates from the agreed plan and acts in violation of the agreement, causing loss 
to a third party, the other perpetrators would nevertheless be held liable in tort 
for this loss where the deviation could have been foreseen by them. Moreover, 
given the criminal nature of their conduct, they may be held liable even where 
the deviation that caused the loss was unforeseeable. Considerations of deter-
rence and fairness in risk allocation clearly justify such liability.

15 345/03 Rychart v. Shemesh Estate (7.6.07).
16 Draft Civil Code, Art. 371 (2).
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Divisibility of Damage and Causal IndeterminacyF. 

19. To deal with problems relating to the proof of causation – especially in 
mass tort scenarios – some jurisdictions have developed exceptional rules 
which allow for the imposition of liability on the basis of the defendant’s cre-
ation of a risk, whether or not it can be shown that the defendant’s conduct was 
a “but for” cause (sine qua non) of the victim’s injury. Does your national tort 
law recognise such rules? If so, what exactly is considered to be the loss the 
victim has sustained?

When under the applicable law of evidence P is unable to establish that D’s tor-
tious activity was in fact the cause of P’s loss, P’s claim will usually fail unless 
it falls into two exceptions that allow for liability on the basis of the “creation 
of risk” concept.

The first exception is limited in scope and well established. It is the “lost 
chance of healing” doctrine, which was adopted in Israeli tort law 20 years 
ago.17 According to this doctrine, when the chances of a patient to recover 
from illness are reduced due to tortious medical malpractice, the patient is en-
titled to compensation for the lost chances of healing. For example, if the loss 
caused by the illness is 100, and the probability that this loss was caused by 
the medical negligence is 30%, the patient would be entitled under the doctrine 
to an award of 30 (100x30%) which represents the value of the lost chances. 
Notably, this “lost chances” doctrine, despite its name, was not established 
on causal grounds. Courts have not “admitted” that under this doctrine they 
impose proportional liability which is based on a “creation of risk” concept. 
Instead, courts have reasoned that the “lost chances of healing” doctrine con-
stitutes a distinct, independent, kind of damage, which has become compens-
able under the doctrine. Being perceived as an independent head of damage, 
the “lost chances of healing” is compensable only if the plaintiff establishes, 
by the preponderance of evidence, that the tortious malpractice was in fact the 
cause of the lost chances.18 Recently, the Supreme Court held in this regard that 
when the healing chances are reduced from 80% to 60%, the patient is entitled 
to 50% of the costs of not being healed.19 

The second exception which allows liability on the basis of the creation of a risk 
is relatively new, of a yet undetermined scope, and hotly disputed and debated. 
This exception was established by a 2005 decision of the Supreme Court.20 The 
Court held D liable for 20% of P’s loss on the ground that the probability that 
P’s loss was caused by D’s medical negligence was 20%. In this decision the 
Court explicitly based liability on the causal ground of “creation of risk”, and 

17 Kupat Cholim Klalit v. Fatach 42 (iii) P.D. 313 (1988).
18 Abu-se’ada v. The Prison Service 51 (ii) P.D. 704 (1997).
19 4975q05 Levi v. Dr Mor (20.3.08). The patient is entitled to 50% because the malpractice dou-

bled the chances that she would not heal. Because of the malpractice her chances of not being 
healed increased from 20% to 40%.

20 CA7375/02 “Carmel” Hospital v. Malul (31.3.05).
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acknowledged the “proportional” nature of this liability. The decision has been 
both opposed and criticized and rightly so. Proportional liability, it should be 
recognized, threatens to undermine traditional tort law. While traditional tort 
law is based on ex post causation and is basically an “all or nothing” compen-
sation system, proportional liability is based on ex ante risk creation and is 
accordingly a “partial compensation” system. Assume, for example, that the 
probability that D’s tortious conduct caused P’s harm was 80%. Under tradi-
tional tort law, P would be fully compensated. Under a proportional liability 
regime, P would be compensated for only 80% of the harm. The fundamental 
change brought about by proportional liability has many other problematic 
implications. It would significantly increase the number of tort claims as those 
who cannot meet the traditional requirements of factual causation would try 
under a regime of proportional liability to get a share of their loss. It would 
make tort litigation more complex and more costly because courts would have to 
determine the exact degree to which D increased the probability of harm. It may 
also make settlements less attractive as both parties have less to lose if they fail. 
These implications and others raise most difficult policy questions. For example, 
are such changes justified in terms of corrective justice and distributive justice? 
And would they enhance efficiency or derogate from it? One should also bear 
in mind that decisions based on proportional liability would never match reality. 
Reality is “all or nothing”: D either caused P’s loss or not.

The inescapable conclusion seems to be that proportional liability based on 
risk creation must be limited in scope. It should be adopted and applied only 
in contexts where it leads to fair, just and reasonable outcomes. Unfortunately, 
however, the 2005 decision which established the proportional liability doctrine 
did not contain any such clear limits. It ambiguously stated that proportional 
liability can be imposed whenever there is “inherent difficulty in establishing 
causation”. In the absence of clear limits, some trial courts felt free to apply the 
new doctrine of proportional liability not only in a variety of tort cases, but also 
in contractual cases. Given these developments, it was decided in 2005 that an 
extended panel of the Supreme Court would reconsider the decision. The legal 
community still awaits this reconsideration…

So in which contexts is it fair, just and reasonable to apply a regime of propor-
tional liability based on risk creation?

One context in which proportional liability provides an adequate solution to 
the problem of causal indeterminacy are cases where it is known that part of 
the loss was caused by D’s tortious conduct and the other part by a non-tor-
tious cause, but it is not known which part was caused by D. An example is a 
malignant tumour which could have been reduced in size by proper medical 
treatment, but it is unknown to what degree. Should D, who failed to provide 
such treatment, be liable for all the harm caused by the enlarged tumour? That 
would be unfair as some harm would have been caused anyway by the smaller 
tumour. But it would also be unfair to leave D uncompensated. As these “all 
or nothing” options are unfair, the proper solution seems to be proportional 

 34

 35

 36



268 Israel Gilead

liability which divides the overall loss according to the estimated causal con-
tribution of the lack of treatment to the size of the tumour. This solution has 
recently been embraced by the Supreme Court.21 

Two other contexts in which the imposition of proportional liability based on risk 
creation may be fair, just and reasonable, are discussed below in the answers to 
Questions 20–22 (infra no. 38 ff.). As to the other contexts in which proportional 
liability and the division of damage would provide proper solutions to problems 
of casual indeterminacy – the characterizing of such contexts and the drawing of 
their borders is a major challenge now facing Israeli courts.

20. CASE STUDY (exposure to risk from multiple sources) V has worked in suc-
cessive periods of employment with D1, D2 and D3. In each of these periods 
of employment, he was exposed to asbestos through his employer’s negligence. 
He has recently been diagnosed as suffering from mesothelioma, severely re-
ducing his life expectancy, as a consequence of his employment-related as-
bestos exposure. Mesothelioma is not a disease of degree (unlike asbestosis) 
and the additional exposure does not contribute to its severity. The scientific 
evidence does not show whether the mesothelioma resulted from asbestos ex-
posure in any single period of employment, or cumulatively from exposure in 
different periods of employment. Can D1, D2 and D3 be held liable in your 
national tort law? If so, is V considered to have sustained a single indivisible 
loss or a plurality of different losses?

The case described in Question 20, employers exposing employees to carcino-
genic materials, is a concretization of the general case where it is known that 
each member in a group of defendants acted tortiously, that the harm was in 
fact caused by some of them but not by all of them, and yet it is unknown who 
actually caused the harm (which exposure triggered the mesothelioma). That 
the plaintiffs should be entitled to full compensation from the group of defen-
dants is almost self-evident. The faulty defendants should not benefit from 
the causal indeterminacy as this would be unfair, unjust and inefficient. The 
real question, however, is whether, vis-à-vis the plaintiff, the loss should be 
divided among the defendants or whether each should be held liable vis-à-vis 
the plaintiff for the whole loss. Arguably, there is no “correct” answer to this 
question of divisibility. As with multiple tortfeasors22 the answer depends on 
policy considerations which apply to the relevant kind of situation. Therefore, 
the proper solution seems to be a flexible rule which allows division when 
adequate. Although the issue has not yet been decided by Israeli courts, the 
proposed flexible approach has been adopted by the draft of the Civil Code. It 
provides that it is for the court to decide whether in such situations the loss is 
to be divided among the members of the “suspected” group of defendants, or 
whether each defendant is to be held liable for the whole loss.23

21 8279q02 Golan v. Albert Estate (14.12.06).
22 See the answer to Question 16, supra no. 25 ff.
23 Art. 367.

 37

 38



Israel 269

21. In the so-called DES cases, some American courts held several defendants 
liable even though their causal responsibility for the claimant’s injury was not 
established in the way that would ordinarily be required. These cases dealt 
with a plurality of both tortfeasors and victims. While it was not possible to 
prove which tortfeasor had harmed which victim, liability was imposed upon 
each defendant for a percentage represented by that defendant’s share of the 
DES market (market share liability). Under your national tort law, would such 
a liability model be suitable? If so, please address on the basis of the following 
case what exactly is regarded as the loss sustained.

22. CASE STUDY (market share liability) D1, D2, and D3 are pharmaceutical 
manufacturers producing drugs which are based on the same chemical agent 
and distributed in state A. Years after bringing the drug onto the market it 
turns out that the agent used in the drugs causes cancer. P is one of thousands 
of victims who, like all the others, is unable to show which manufacturer’s 
product (D1, D2, or D3) he has been ingesting. According to the market share 
theory, however, P can claim compensation from each of them (D1, D2, and 
D3) though limited by the market share of the specific manufacturer in state A. 
If this market share model is applicable under the tort law provisions of your 
country, what is regarded as the loss for which each manufacturer is liable? 
Is this loss scenario regarded as a single indivisible loss or as a plurality of 
independent losses?

So far Israeli courts have not been asked to embrace the “market share liabil-
ity” doctrine. Yet, as they already did embrace proportional liability based on 
risk creation,24 and given that the “market share liability doctrine”, when fea-
sible, leads to fair, just and reasonable outcomes, it appears that courts would 
not hesitate to embrace the doctrine. Moreover, as mentioned, the draft Civil 
Code contains a provision which allows the courts to apportion a loss between 
the members of a “suspect” group of wrongdoers when it is unknown which 
one actually caused the loss.25 This provision, if enacted, would allow Israeli 
courts to embrace the “market share liability” doctrine when appropriate.

Procedural Aspects III. 

JurisdictionA. 

23. Under the procedural laws of your country, can the place of the harmful 
conduct or the place where the harm occurred be decisive for the question of 
which courts have jurisdiction? How are cases addressed when harmful con-
duct causes different losses in different places? Could compensation for all the 
losses be claimed before one court even though the harm occurred in different 
jurisdictional areas? If so, would the entire harm be regarded as a single indi-
visible loss or as a plurality of independent losses?

24 See the answer to Question 19, supra no 31 ff.
25 Art. 367.
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24. CASE STUDY (national jurisdiction; place where the loss occurred) In the 
jurisdictional area of court W, D poisons P’s food. This food is fed to P’s dog 
in the jurisdictional area of court X. Consequently, the dog starts to vomit 
while in the jurisdictional area of court Y and makes a mess of P’s car. In the 
jurisdictional area of court Z, P himself consumes the poisoned food and con-
sequently suffers stomach cramps and nausea. Before which court can P sue 
for compensation in respect of his losses (messed-up car, pain and suffering, 
loss of earnings)? Can all the claims be filed before the same court? 

Under procedural law, the jurisdictional area of Israeli courts is determined by 
a variety of factors. In tort cases the major factors are the area in which the de-
fendant resides or conducts business, and the area in which the defendant’s act 
or omission took place. Notably, the area in which the damage occurred is not 
such a jurisdictional factor. Therefore, compensation for losses that occurred in 
different jurisdictional areas can be claimed before one court either because the 
defendant resides or conducts business in its jurisdictional area or because the 
tortious activity took place in this area. The answer to Question 24, therefore, 
is that P has to file all his claims for the variety of losses before Court W. How-
ever, if D resides or conducts business in any other jurisdictional area, or if P 
can establish that part of D’s tortious activity, such as failure to warn against 
the poisoned food, took place in another jurisdictional area, then the claims for 
these losses can be filed in the other jurisdictions as well.

Given that all the major corporations and most public authorities “conduct 
business” everywhere and therefore can be sued in any jurisdiction, and given 
the small size of Israel (the country can be crossed by car from north to south 
in a few hours), it appears that questions of jurisdictional area are not often 
disputed.

As to the question of divisibility, it is doubtful whether different losses should 
be considered “indivisible” in any material sense just because they have to be 
adjudicated before the same court.

Value of the ClaimB. 

25. Is the value of the claim at all decisive in respect of procedural aspects of 
the claim (e.g. with regard to attorney fees, court fees, admissibility of legal 
remedies, or court jurisdiction, or for any other reason)? If so, could there be 
different results when claims arising out of a single tortious act or omission 
are split up and filed separately? What difference (if any) does it make whether 
the harm sustained is regarded as a single indivisible loss or a plurality of 
losses?

Trial courts’ jurisdiction over tort actions is determined, inter alia, by the value 
of the claims: Claims over NIS 2,500,00026 are adjudicated in district courts 

26 The present rate of exchange is about 5.2 NIS (New Israeli Shekel) per 1 Euro.
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and claims of lower value by magistrate courts, including small-claims courts 
which adjudicate claims up to NIS 17,800. This means that by the division of 
a loss, when allowed, plaintiffs can bring their claims into the jurisdiction of a 
lower trial court.

Legal Effect of Prior Court Decisions and SettlementsC. 

26. Where a claim has been litigated and a final court judgment has been 
handed down, to what extent is the claimant barred from suing in respect of 
further harm arising from the same tortious act or omission? Is it decisive 
whether the loss that is the object of the later claim is regarded as part of the 
loss already addressed by the court or as an independent loss?

27. CASE STUDY (prior decision) P’s car is damaged in a traffic accident negli-
gently caused by D. P successfully sues D for the cost of a respray. After judg-
ment, it turns out that it was not only the car’s paintwork that was damaged in 
the accident, but also the engine. Is P barred from bringing a second claim for 
compensation in respect of the damage to the engine? Is the damaged engine 
regarded as part of the loss already addressed by the court or as an indepen-
dent harm?

The effect of prior court decisions on later claims for different losses is gov-
erned by the general doctrine of res judicata. The policy underlying this doc-
trine is to prevent plaintiffs from suing for a “cause of action” or from raising 
issues that have already been decided by a final court judgment. The aims of 
the doctrine are to protect defendants and to save litigation costs.

The doctrine of res judicata is complex. It is composed of two major rules: the 
“cause of action estoppel” rule, which bars claims based on an already adju-
dicated cause of action, and the “issue estoppel” rule, which prevents parties 
from raising issues that were already decided against them.

Under the rule of “cause of action estoppel”, different harms resulting from the 
same tortious conduct would be considered as part of the same “cause of ac-
tion”. Therefore, a final judgment on a claim for initial harm would bar a later 
tort claim for a further harm caused by the same tortious conduct. These harms 
would be considered as part of the same cause of action regardless of whether 
they are independent harms or parts of the same overall harm.

Given the above, the answer to Question 26 is that the claimant would be 
barred by the “cause of action estoppel” from suing in respect of the further 
harm because both harms are parts of the same cause of action. Such claim will 
be barred regardless of whether the further harm is regarded as part of the loss 
already addressed by the court or as an independent loss.

The answer to Question 27 is basically the same and for the same reason. P 
would probably be barred by the “cause of action estoppel” from bringing a 
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second action for the damaged engine after succeeding in the action for the 
respray because these harms are parts of the same cause of action. This would 
be the case regardless of whether the later damage is considered as part of the 
loss already addressed by the court or as an independent harm. 

28. CASE STUDY (prior decision and contributory negligence) On the same facts 
as above, whilst addressing P’s compensation claim for the cost of the respray, 
the court holds that P was contributorily negligent and reduces the damages 
by half. Would the court hearing the subsequent claim for the damage to the 
engine be bound by the earlier court’s finding of contributory negligence? Is 
the damaged engine regarded as an independent loss that has not yet been 
addressed by the court, with the consequence that the earlier decision is not 
binding on the later court?

In this case the applicable rule of res judicata is not the “cause of action estop-
pel” but rather the rule of “issue estoppel”. The issue is whether P was con-
tributory negligent. Assuming that P would be allowed to bring a subsequent 
claim for the damaged engine, the later court would probably rule that the issue 
of contributory negligence has already been decided against P who “had his 
day in court” in this regard, and that this decision is binding upon him not only 
in the initial claim but also in the subsequent claim. Here as well it would make 
no difference whether the damage to the engine is regarded as an independent 
loss or rather a part of the loss already addressed by the court

29. CASE STUDY (legal effect of settlement) Again assuming the same facts, except 
that P’s initial claim is settled out of court rather than being resolved judicially, 
is P barred from pursuing the second claim by the fact of the earlier settlement? 
If not, is an agreed reduction in the compensation for reasons of contributory 
negligence binding in the second claim? Is it significant whether the harm sus-
tained is regarded as a single indivisible loss or a plurality of losses?

The res judicata doctrine does not apply to out-of-court settlements. Therefore, 
whether a settlement regarding some harm prevents a party from suing for 
another harm arising from the same tortious act or omission depends on what 
was agreed in this regard by the parties to the settlement. If the settlement is 
silent on this, the court would have to fill in this blank by inserting into the 
settlement an implied term which corresponds with the agreement that other 
parties usually reach in such cases.27 Assuming that the court would allow a 
second claim, it appears that, if P acknowledged his contributory negligence in 
the settlement, he will not be allowed to deny it in his later claim. Such con-
tradicting statements would usually be regarded as violating the requirement 
of “good faith” which is central to Israeli contract law. In any case, regarding 
the harms in the two claims as a single indivisible loss would usually support 
a finding that the second claim is barred and a finding that P cannot deny his 
contributory negligence.

27 The Law of Contracts (General Part), sec. 26.
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A Note on Representative ActionsD. 

30. In your national legal system, what kinds of procedural mechanisms allow 
compensation claims by several different claimants to be combined before a 
single court? If different claims are combined, are they considered to relate to 
a single indivisible loss or to a plurality of losses?

The major procedural mechanism which allows and regulates the grouping 
of compensation claims of different claimants into a combined action is the 
Representative Actions Law of 2006. This Law provides that the major ground 
for combining different claims into a representative action is the existence of 
substantial issues of law and fact which are common to all the members of the 
represented group.28 Yet, to approve a representative action, the court has to 
find that this procedure is the fairest and the most efficient way to decide the 
disputes, and that the interests of each member of the group will be pursued in 
good faith and in an appropriate manner.29 Accordingly, the Law states that its 
goals are to open the doors of courts, to enforce the law, to provide adequate 
remedies and to conduct claims in an efficient, fair and exhaustive manner.30 
Once a representative action is approved, any person included in the group has 
to notify the court that he excludes himself from the group (opt-out).31 Yet, in 
special circumstances the court may rule that only those who notify the court 
that they wish to join the group will be included in it (opt-in).32 The court’s 
decision in a representative action binds all the members of the represented 
group (res judicata).33 

Regarding the issue of divisibility, the harm sustained by each member of the 
group is usually regarded as an independent loss although it is addressed by 
the court within the framework of the representative action. Actually, the Rep-
resentative Actions Law explicitly provides that the personal independent loss 
of each of the members of the group has to be established before compensation 
can be awarded.34 Yet, the court may award a “collective” remedy to a group or 
part of it, or to even the public at-large, where compensation for the “personal” 
losses of the members is impractical because they cannot be identified or for 
other reasons.35 In such cases, and in this regard, the overall, combined, loss 
may indeed be deemed as being “indivisible”.

28 Representative Actions Law 2006, sec. 8 (a).
29 Ibid.
30 Ibid., sec. 1.
31 Ibid., sec. 10.
32 Ibid., sec. 11.
33 Representative Actions Law 2006, sec. 24.
34 Ibid., sec. 20 (a) (b).
35 Ibid., sec. 20 (c). 
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AGGREGATION AND DIVISIBILITY OF DAMAGE IN ITALY: 
TORT LAW AND INSURANCE

Alberto Monti

GeneralI. 

1. Does your legal system have general rules, whether statutory or case-law, 
which regulate the categorisation of harm as a single indivisible loss or a 
plurality of losses? Have such rules been proposed in the secondary legal lit-
erature? Does the distinction have any significance in practice?

Pursuant to Art. 2043 ff. of the Italian Civil Code (hereafter CC), parties who suf-
fered a “wrongful damage” (danno ingiusto) in a tort case are entitled to obtain 
compensation from the wrongdoer(s). Art. 2056, par. 1, CC states that the amount 
of compensation is to be determined according to Art. 1223, 1226 and 1227 CC.

Pursuant to Art. 1223 CC, the injured party is entitled to recover the actual 
loss sustained (danno emergente) and lost profits (lucro cessante), insofar as 
they are a direct and immediate consequence of the wrongful act. Case law and 
scholars have clarified that injured parties are allowed to recover losses if the 
test of “causal regularity” between the damaging event and such losses is satis-
fied (i.e. if losses of that type regularly flow from the damaging event). The 
concept of “ricochet loss” is not endorsed by Italian courts.1 

If damages cannot be proved in an exact manner, they are equitably estimated 
by the judge according to the circumstances of the case.2 

Italian law expressly distinguishes between patrimonial (pecuniary) and non-
patrimonial (non-pecuniary) damage (Art. 2059 CC). The notion of non-pat-
rimonial loss (danno non patrimoniale) as well as the conditions for allowing 
recovery of such kind of loss has been widely debated by courts and scholars. 
While at the beginning only transient pain and suffering (danno morale) was 
included in the category of non-patrimonial losses and its recoverability was 
conditional upon the criminal relevance of the wrongful act (i.e. only if the 

1 See Court of Cassation, Joint Sessions, no. 9556/2002.
2 Art. 1226 and 2056, par. 2 CC.
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tort is also a crime), the evolution of case law and scholarly opinions in recent 
years has led on the one hand to the expansion of this conceptual category 
– now comprising also “damage to psycho-physical integrity” (pregiudizio 
biologico, in case of personal injury) and “existential damage” (pregiudizio 
esistenziale, in case of violation of constitutionally protected rights) – and on 
the other to the acknowledgement of the right to obtain compensation for non-
patrimonial damage even if the wrongful act is not a crime, provided that the 
loss is a direct and immediate consequence of such act, pursuant to Art. 1223 
CC, i.e. if the test of “causal regularity” is satisfied.3 

It is worthwhile mentioning that Italian case law has expressly acknowledged 
that a single wrongful act or damaging event may cause a plurality of losses to 
several different parties (illecito plurioffensivo).4

Liability for DamageII. 

Recoverability of Divisible and Indivisible LossesA. 

2. In your national tort law, is liability for damage addressed separately for 
different parts of the overall loss where different protected interests are af-
fected (e.g. interference with the person or interference with property; pecu-
niary damage or non-pecuniary damage) even if the harm resulted from the 
same tortious conduct by the same tortfeasor? If the requirements for liability 
have to be addressed separately for each kind of loss, how might this affect the 
tortfeasor’s liability?

As mentioned, Italian law distinguishes between pecuniary (danno patrimoniale) 
and non-pecuniary losses (danno non patrimoniale). In personal injury cases, the 
injured party is entitled to recover pecuniary damages (e.g., medical expenses, 
lost profits) as well as non-pecuniary damages (e.g. damage to the physical in-
tegrity, pain and suffering). Non-pecuniary damages are also recoverable, on top 
of pecuniary losses, in case of violation of a constitutionally protected right (e.g., 
the right to one’s name, image, reputation, privacy). See supra no. 1 ff.

3. CASE STUDY (different kinds of loss; contributory negligence) P is injured, and 
his glasses are broken, in a traffic accident negligently caused by D. P claims 
compensation for a) pain and suffering b) medical expenses and c) his broken 
glasses. Is P’s harm regarded as a single indivisible loss or as a plurality of in-
dependent losses? Assuming P had not fastened his seat belt, how is his contribu-
tory negligence taken into account with regard to each of the three categories of 
his damage?If there are differences in the effect of the contributory negligence 
depending on the kind of loss suffered, how are these justified?

3 See Court of Cassation, Joint Sessions, no. 26972/2008; see also: Court of Cassation, 
no. 8827/2003; Court of Cassation, no. 8828/2003; Constitutional Court, no. 233/2003; Court of 
Cassation, no. 25187/2007.

4 Court of Cassation, no. 8828/2003.
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Italian law considers a), b) and c) as different heads of loss, each of which must 
be separately assessed by the Court (supra no. 1 ff.). Pursuant to Art. 1227 CC, 
dealing with contributory negligence, if the fault of the victim contributed to 
the causation of the loss, compensation is diminished according to the degree 
of fault and the consequences stemming from such fault. In this case, the fact 
that P had not fastened his seat belt contributed to the causation of all the dif-
ferent heads of loss and, therefore, compensation would be reduced accord-
ingly. In principle, there are no differences in the effect of the contributory 
negligence depending on the kind of loss suffered. 

4. In your national tort law, are there cases other than in respect of personal 
injury where the requirements for liability have to be addressed separately for 
each different kind of loss even though the harm resulted from a single tortious 
act or omission?

In product liability cases, liability for damage not covered by the special re-
gime implementing Directive 85/374/EEC (e.g. damage to property not in-
tended for private use) must be established under the general rules set forth in 
Art. 2043 ff. CC.

In some instances, Italian case law has affirmed that, in case of wrongful 
events susceptible to cause both patrimonial and non-patrimonial damages, 
the proof of the damaging event (e.g. the wrongful publication of incorrect 
information or dissemination of personal data) can be sufficient to recover the 
non-patrimonial damage, e.g. damage to reputation (danno all’immagine) that 
is presumed; on the other hand, the negative economic consequences of such 
a wrongful conduct must be specifically proved in court by the victim in order 
to obtain compensation for patrimonial losses.5 

Recoverability of Consequential LossB. 

5. Please state how consequential loss is defined in your national tort law. Is 
consequential loss regarded as an independent harm that has to be addressed 
separately or as part of the overall damage, meaning that there is no need 
to re-consider the requirements for liability found to have been satisfied in 
respect of the “primary loss”? Where is the line drawn between several inde-
pendent losses and a consequential loss?

Italian case law rejected the dichotomy primary/consequential loss.6 Once it 
is established – in application of the provisions in Art. 40 and 41 of the Italian 
Penal Code (hereafter PC) – that the conduct of the tortfeasor has caused a 
damaging event (e.g. the death of a person), compensation is admissible for all 
losses that are the direct and immediate consequence of such conduct, pursu-
ant to a test of “causal regularity”, even if such losses are suffered by different 

5 See e.g. Court of Cassation, no. 12929/2007.
6 See Court of Cassation, Joint Sessions, no. 9556/2002.
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parties.7 Losses that are not a direct and immediate consequence of the wrong-
ful conduct (i.e. losses that do not satisfy the test of “causal regularity”) cannot 
be compensated.

6. CASE STUDY (consequential loss; contributory negligence) P’s right hand is 
injured in a traffic accident negligently caused by D. Consequently, P is un-
able to pursue his career as a piano teacher for six weeks. P thus sustains loss 
of earnings. Assuming that P himself acted negligently and that his negligence 
contributed to his pain and suffering, but it did not have any effect on his abil-
ity to work and therefore on his loss of earnings, to what extent is D liable 
for a) P’s pain and suffering and b) his loss of earnings? In the instant case, 
is loss of earnings regarded as an independent loss that has to be addressed 
separately?

As mentioned (supra no. 7), if the fault of the victim contributed to the causa-
tion of the losses, compensation is diminished according to the degree of fault 
and the consequences stemming from such fault. In theory, therefore, if P’s 
negligence contributed to his pain and suffering, but it did not have any effect 
on his ability to work and, therefore, on his loss of earnings, only the amount of 
compensation for pain and suffering (danno morale) should be reduced. Please 
note that, in any case, the amount of money recoverable for pain and suffering 
(danno morale) is calculated on the basis of an equitable evaluation.8 

7. CASE STUDY (consequential loss; statute of limitation) In January 2000 D 
breaks into the production hall of P Company, which manufactures computer 
equipment. He damages some high-tech components which have been pre-
pared for delivery to other manufacturers. Since the break-in and the damage 
caused by D are not noticed immediately by P Company staff, some of the 
damaged computer equipment is sent to different manufacturers (A, B, and 
C) without having been repaired adequately prior to dispatch. Consequently, 
P has to pay damages to his customer A. After successfully claiming recourse 
from D in January 2002, P is sued for damages by his customer B and in Janu-
ary 2003 by C. Are the payments to B and C regarded as consequential losses 
that are part of the overall damage caused by D, or as independent losses that 
have to be addressed separately? What are the commencement dates for the 
limitation periods applying to P’s recourse actions in respect of his payments 
to A, B, and C?

As a general rule, according to the Italian Supreme Court, the commencement 
date for the limitation period in tort cases (five years, except for traffic acci-
dents) is the date on which the injured party has (actual or constructive) knowl-
edge of the wrongful damage sustained and of the fact that such damage is at-
tributable to the conduct of the tortfeasor.9 If the same tortious act or omission 

7 See also Court of Cassation, Joint Sessions, no. 576/2008.
8 Art. 1226 CC.
9 See Court of Cassation, Joint Sessions, no. 576/2008.
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causes several autonomous damaging events, then different commencement 
dates apply to the different damaging events.10 

In this case, assuming that the claims made by B and C against P were not 
barred by the statute of limitation (under Italian sales law a one year limitation 
period, running from delivery of the goods, would apply to their contractual 
claims), the commencement dates for the limitation period applying to P’s re-
course actions against D would be the dates of the payments respectively made 
to B and C, since before then P did not suffer any loss.

8. In your national tort law, are there any other cases not previously mentioned 
where it may be decisive whether a harm is regarded as a consequential loss, 
and therefore only part of the “primary loss”, or as an independent harm 
caused by the same tortious act or omission?

As mentioned, Italian case law rejected the dichotomy primary/consequential 
loss.11

Liability Caps and Minimum ThresholdsC. 

9. Please state when, if at all, liability for damage is capped in your national 
tort law. In such cases, are there statutory provisions or case-law principles 
which deal with the issue of whether the consequent damage is a single indi-
visible loss – in which case the tortfeasor’s overall liability is capped by the 
maximum amount – or a plurality of several independent losses, for each of 
which the tortfeasor is liable up to the maximum amount?

As a general rule, tort liability governed by the provisions of the Civil Code 
is not capped under Italian law. Special statutory provisions, concerning for 
instance the liability of air carriers for loss of or damage to the passengers’ bag-
gage, introduced liability caps in conformity with international conventions. 
Such limitations apply only to specific heads of loss.12 

10. Please state when, if at all, the victim has to bear a minimum threshold of 
loss himself in your national tort law. In such cases, are there statutory provi-
sions or case-law principles which deal with the issue whether the damage is a 
single indivisible loss – so that the victim has to bear the below-the-threshold 
loss only once – or a plurality of several independent losses, with the threshold 
therefore applied several times over?

Under Italian law, the victim has to bear a minimum threshold of loss him-
self only in cases of product liability, pursuant to the provisions of Directive 
85/374/EEC.

10 See Court of Cassation, no. 17940/2003.
11 See Court of Cassation, Joint Sessions, no. 9556/2002.
12 See e.g. art. 22 of the Montreal Convention of 1999. The limitation of liability does not apply, 

e.g. to personal injuries.
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11. CASE STUDY (minimum threshold in product liability) A short circuit in the 
electric system causes a fire in P’s parked car which completely burns out. The 
fire also destroys P’s golfing equipment that was stored in the car boot, and 
his car telephone system. P claims compensation from the manufacturer on the 
basis of the latter’s liability for defective products. Is the whole damage – to 
the vehicle’s telephone system, the vehicle itself and the golfing equipment – to 
be treated as a single indivisible loss or as a plurality of independent losses? 
The EC Product Liability Directive prescribes a minimum threshold in respect 
of claims for property damage. Would separate thresholds apply to each loss 
– i.e. P’s car, the car telephone system, and the golfing equipment – or would 
a single threshold apply to the whole amount? Could one even argue that the 
damage to the golf bag and the damage to the golf clubs are to be regarded as 
independent losses?

Under Italian law, a single threshold would apply to the whole amount of prop-
erty damage which, for this purpose, would be regarded as a single loss.

12. Which criteria are decisive in establishing liability caps and minimum 
thresholds in your national tort law? Consider, in particular, the following: the 
kind of loss (e.g. personal injury or damage to property); the form of liability 
(e.g. fault-based liability or strict); the personal attributes of the victim or the 
tortfeasor (e.g. employee, minor, professional); other criteria (e.g. compen-
sation by annuities or by lump-sum). If the law recognises such distinctions, 
could one argue that the loss sustained by the victim in consequence of a single 
tortious act or omission has to be regarded as a plurality of separate losses, 
some of them subject to liability caps or minimum thresholds, and some of 
them not?

Not applicable.

Plurality of LossesD. 

13. When property jointly owned by two or more parties is damaged, is the 
harm resulting from such damage considered to be a plurality of several inde-
pendent losses sustained by each person whose rights have been infringed? 

14. CASE STUDY (joint ownership) P1 and P2 are joint owners of a building that 
has been destroyed by a malicious arson attack by D. Is the harm sustained by 
P1 and P2 regarded as a single indivisible loss or as two losses sustained by 
P1 and P2 independently, and what are the consequences of the chosen clas-
sification?

Under Italian law, P1 and P2 would be entitled to claim compensation for the 
loss sustained (property damage), in proportion to their respective shares of 
ownership, which are presumed to be equal.13

13 Art. 1101 CC.

 17

 18

 19



Italy 281

15. CASE STUDY (ownership and right of use) P1 owns wooded land over which 
P2 has acquired the prescriptive right to collect timber. D negligently causes 
a fire which destroys the wood. Is the harm suffered by P1 and P2 regarded as 
a single indivisible loss or as two independent losses, and what are the conse-
quences of the chosen classification?

Under Italian law, both P1 and P2 would be entitled to claim separately com-
pensation for the wrongful damage sustained as a result of the infringement of 
their respective rights. 

Plurality of Losses and Multiple TortfeasorsE. 

16. Under what conditions is it assumed that multiple tortfeasors have jointly 
caused a single harm to the victim? Under what conditions is it assumed that 
multiple tortfeasors have caused independent losses to a single claimant that 
have to be addressed separately? What are the prerequisites of joint liability 
for harm caused by multiple tortfeasors? Could one argue that there are sev-
eral independent losses caused by different tortfeasors, but that the tortfeasors 
are jointly and severally liable for the entire loss at the same time?

Art. 2055 CC states that if the damaging event is attributable to multiple tort-
feasors, based on the test of “causal regularity”, they are all jointly liable for 
the compensation of the loss. The tortfeasor who paid compensation has a right 
of recourse/contribution against the others, in proportion to the degree of the 
respective fault and to the consequences that derived from such fault. In case 
of doubt, there is a presumption of equal shares of liability. 

In this regard, case law has clarified that the notion of “damaging event” (fatto 
dannoso) must be addressed from the perspective of the victim. If the same 
damaging event is caused by several different conducts of multiple tortfeasors, 
they are all jointly liable for the loss sustained by the victim.14 This is a prob-
lem of causation, to be solved in application of Art. 40 and 41 CP. Based on the 
above mentioned legal principle, the Court of Cassation recently affirmed in a 
personal injury case the joint liability of: (i) the driver who caused the traffic 
accident and (ii) the medical doctors who subsequently mistreated the victim 
in the hospital.15

As concerns the internal relationship among jointly liable parties, their shares 
of liability are presumed to be equal; this is, however, a simple presumption, 
and contrary evidence can be offered (Art. 2055 CC). 

14 Court of Cassation, no. 1415/1999.
15 Court of Cassation, no. 17397/2007.
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17. CASE STUDY (joint and concurrent liability) D1, D2, and D3 plan to rob a 
couple, E and F. D1 will wait in the car and is responsible for their getaway. 
D2 will use his gun to keep the couple under control and take the money from 
E, while D3 will take the jewellery which F is wearing. D1, D2 and D3 agree to 
use force if it appears necessary. As a result of E defending himself against D2, 
the latter fires his gun, injuring E who subsequently claims compensation for 
medical expenses and pain and suffering. F claims restitution of her jewellery 
and, as it was damaged in the fracas, the cost of repairs. In the instant case, 
is there considered to be one overall loss which is attributable to each of the 
tortfeasors to the same extent or are there several independent losses, each at-
tributable to a different tortfeasor? To what extent are D1, D2 and D3 liable?

If it is established, based on the provisions in Art. 40 and 41 CP, that D1, D2, 
and D3 all caused the losses, they would all be jointly liable against E and F. 
See also supra no. 21 ff.

18. CASE STUDY (personal injury was explicitly excluded) Assuming the same 
facts as above, is the case treated differently if D1, D2 and D3 initially agreed 
not to use force, but D2 nevertheless fired his gun when E failed to comply with 
his orders? In this case, does D2 bear exclusive responsibility for E’s injury, or 
can D1 and D3 also be held liable for it on the basis that there is one overall 
loss that is attributable to each of the tortfeasors to the same extent?

The answer is no, since the use of the gun by D2 was foreseeable by D1 and D3 
under the circumstances. Please see also supra no. 21 ff.

Divisibility of Damage and Causal IndeterminacyF. 

19. To deal with problems relating to the proof of causation – especially in 
mass tort scenarios – some jurisdictions have developed exceptional rules 
which allow for the imposition of liability on the basis of the defendant’s cre-
ation of a risk, whether or not it can be shown that the defendant’s conduct was 
a “but for” cause (sine qua non) of the victim’s injury. Does your national tort 
law recognise such rules? If so, what exactly is considered to be the loss the 
victim has sustained?

Causation at law is a complex subject and cannot be dealt with satisfactorily 
in a short answer.

For the purposes of this Questionnaire, it is however important to note that 
Italian courts and scholars have acknowledged that even if it cannot be shown 
that the defendant’s conduct was with certainty a cause of the victim’s injury, 
liability can be imposed based on a probabilistic assessment of the causal link 
validated by scientific evidence.16 If causation is established, the victim is en-
titled to recover the loss sustained. Special treatment is devoted to the com-

16 See Court of Cassation, no. 21619/2007.
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pensation of so-called “loss of chances”, where the assessment of probabilities 
may also play a role in the equitable evaluation of the alleged loss pursuant to 
Art. 1226 CC.17

20. CASE STUDY (exposure to risk from multiple sources) V has worked in suc-
cessive periods of employment with D1, D2 and D3. In each of these periods 
of employment, he was exposed to asbestos through his employer’s negligence. 
He has recently been diagnosed as suffering from mesothelioma, severely re-
ducing his life expectancy, as a consequence of his employment-related as-
bestos exposure. Mesothelioma is not a disease of degree (unlike asbestosis) 
and the additional exposure does not contribute to its severity. The scientific 
evidence does not show whether the mesothelioma resulted from asbestos ex-
posure in any single period of employment, or cumulatively from exposure in 
different periods of employment. Can D1, D2 and D3 be held liable in your 
national tort law? If so, is V considered to have sustained a single indivisible 
loss or a plurality of different losses?

This case is controversial.

As a general rule, in order for the employer to be held liable, the employee 
must show the loss and the causal link with the working conditions (exposure 
to asbestos); to escape liability, the employer must show that he did everything 
possible to prevent the loss under the circumstances.

As mentioned supra no. 26 f., even if it cannot be shown that the defendant’s 
conduct was with certainty a cause of the victim’s injury, liability can still be 
imposed based on a probabilistic assessment of the causal link validated by 
scientific evidence. If this test is not satisfied, liability cannot be imposed. If 
instead scientific evidence shows that there is a high degree of probability that 
the loss sustained by V was caused by any of the three exposures, then D1, D2 
and D3 could be held jointly liable.

21. In the so-called DES cases, some American courts held several defendants 
liable even though their causal responsibility for the claimant’s injury was not 
established in the way that would ordinarily be required. These cases dealt 
with a plurality of both tortfeasors and victims. While it was not possible to 
prove which tortfeasor had harmed which victim, liability was imposed upon 
each defendant for a percentage represented by that defendant’s share of the 
DES market (market share liability). Under your national tort law, would such 
a liability model be suitable? If so, please address on the basis of the following 
case what exactly is regarded as the loss sustained.

At present, the market share liability approach does not seem to be compatible 
with the established principles governing causation at law in Italy.18 

17 See Court of Cassation, Labour Division, no. 14820/2007.
18 See supra no. 26 ff.
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22. CASE STUDY (market share liability) D1, D2, and D3 are pharmaceutical 
manufacturers producing drugs which are based on the same chemical agent 
and distributed in state A. Years after bringing the drug onto the market it 
turns out that the agent used in the drugs causes cancer. P is one of thousands 
of victims who, like all the others, is unable to show which manufacturer’s 
product (D1, D2, or D3) he has been ingesting. According to the market share 
theory, however, P can claim compensation from each of them (D1, D2, and 
D3) though limited by the market share of the specific manufacturer in state A. 
If this market share model is applicable under the tort law provisions of your 
country, what is regarded as the loss for which each manufacturer is liable? 
Is this loss scenario regarded as a single indivisible loss or as a plurality of 
independent losses?

Not applicable.

Procedural AspectsIII. 

JurisdictionA. 

23. Under the procedural laws of your country, can the place of the harmful 
conduct or the place where the harm occurred be decisive for the question of 
which courts have jurisdiction? How are cases addressed when harmful con-
duct causes different losses in different places? Could compensation for all the 
losses be claimed before one court even though the harm occurred in different 
jurisdictional areas? If so, would the entire harm be regarded as a single indi-
visible loss or as a plurality of independent losses?

Pursuant to Art. 3 of Law 218/1995, Italian courts have jurisdiction if the de-
fendant resides or is domiciled in Italy. Based on Art. 5(3) of the Brussels 
Convention (and Regulation), moreover, a person domiciled in a Member State 
may, in matters relating to tort, delict or quasi-delict, be sued in the courts 
of the place where the harmful event occurred or may occur. Art. 3 of Law 
218/1995, furthermore, states that the criteria set forth in the Brussels Conven-
tion (and Regulation) apply also if the defendant is not domiciled in a Con-
tracting (Member) State.

In this respect, the Supreme Court of Cassation, following the decision of the 
European Court of Justice,19 stated that the term “place where the harmful 
event occurred” in Art. 5(3) of the Brussels Convention does not, on a proper 
interpretation, cover the place where the victim claims to have suffered finan-
cial damage following initial damage arising and suffered by him in another 
Contracting State.20 

19 ECJ C-364/93, A. Marinari v. Lloyds Bank and Zubaidi Trading Comp.[1995] European Court 
Reports (ECR) I-2719.

20 Court of Cassation, Joint Sessions, no. 9533/1996.
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24. CASE STUDY (national jurisdiction; place where the loss occurred) In the 
jurisdictional area of court W, D poisons P’s food. This food is fed to P’s dog 
in the jurisdictional area of court X. Consequently, the dog starts to vomit 
while in the jurisdictional area of court Y and makes a mess of P’s car. In the 
jurisdictional area of court Z, P himself consumes the poisoned food and con-
sequently suffers stomach cramps and nausea. Before which court can P sue 
for compensation in respect of his losses (messed-up car, pain and suffering, 
loss of earnings)? Can all the claims be filed before the same court?

Based on the principle affirmed by the Court of Cassation in the decision men-
tioned supra no. 33 f.21 jurisdiction would be established in the place where the 
initial damage (danno iniziale) occurred. In this case P could sue before court 
Y for compensation in respect of the damage to the car, and before court Z for 
compensation in respect of pain and suffering and loss of earnings. All claims 
could be filed before the same court (Y or Z) if the actions are deemed to be 
related (i.e., they are so closely connected that it is expedient to hear and deter-
mine them together to avoid the risk of irreconcilable judgments resulting from 
separate proceedings) pursuant to the rules governing jurisdictional matters in 
“related actions” (e.g. Art. 28 of EC Regulation No. 44/2001).

Value of the ClaimB. 

25. Is the value of the claim at all decisive in respect of procedural aspects of 
the claim (e.g. with regard to attorney fees, court fees, admissibility of legal 
remedies, or court jurisdiction, or for any other reason)? If so, could there be 
different results when claims arising out of a single tortious act or omission 
are split up and filed separately? What difference (if any) does it make whether 
the harm sustained is regarded as a single indivisible loss or a plurality of 
losses?

Under Italian law, the value of the claim (to be assessed on the basis of the 
allegations of the plaintiff) determines the amount of attorney fees and the 
competent court (Justice of Peace or Tribunal). 

Legal Effect of Prior Court Decisions and SettlementsC. 

26. Where a claim has been litigated and a final court judgment has been 
handed down, to what extent is the claimant barred from suing in respect of 
further harm arising from the same tortious act or omission? Is it decisive 
whether the loss that is the object of the later claim is regarded as part of the 
loss already addressed by the court or as an independent loss?

This is a question pertaining to the scope of matters covered by a civil judg-
ment (i.e., the doctrine of res judicata). The extent to which the claimant is 
barred from suing in respect of further harm arising from the same tortious 

21 Court of Cassation, Joint Sessions, no. 9533/1996.
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act or omission depends on the actual scope of the initial claim. According to 
the Supreme Court of Cassation, the general rule is that the action to recover 
damages in a tort case is “unitary” in nature, so that if nothing is specified by 
the plaintiff, the court decision would preclude further actions for different or 
new heads of loss caused by the same wrongful conduct of the defendant (i.e., 
same factual grounds). However, the plaintiff can make an express reservation 
of rights in the writ of summons and pursue recovery only of specific heads of 
loss (e.g. can file a lawsuit to claim compensation in respect of pecuniary loss-
es, expressly reserving the right to file another action to recover non-pecuniary 
losses).22 It is often the case, for instance, that non-pecuniary loss is claimed 
by the injured party before a criminal court if the tort also constitutes a crime, 
while pecuniary loss is separately claimed before the civil court. But according 
to Italian case law, unless the claimant in the initial pleadings (e.g., the writ of 
summons) expressly reserved his/her right to file a separate lawsuit to recover 
future losses (or specific heads of loss, such as non-pecuniary losses), any fur-
ther claim would be barred by the first court judgment.23 

27. CASE STUDY (prior decision) P’s car is damaged in a traffic accident negli-
gently caused by D. P successfully sues D for the cost of a respray. After judg-
ment, it turns out that it was not only the car’s paintwork that was damaged in 
the accident, but also the engine. Is P barred from bringing a second claim for 
compensation in respect of the damage to the engine? Is the damaged engine 
regarded as part of the loss already addressed by the court or as an indepen-
dent harm?

As mentioned supra no. 37, the possibility to bring a new action depends on 
how the claim was formulated in the first writ of summons. If the first claim 
was generally made for the compensation of damage arising out of the accident 
(as it is usually the case), then a second claim for further losses arising out of 
the same tortious conduct (i.e. factual grounds) would not be admissible.

28. CASE STUDY (prior decision and contributory negligence) On the same facts 
as above, whilst addressing P’s compensation claim for the cost of the respray, 
the court holds that P was contributorily negligent and reduces the damages 
by half. Would the court hearing the subsequent claim for the damage to the 
engine be bound by the earlier court’s finding of contributory negligence? Is 
the damaged engine regarded as an independent loss that has not yet been 
addressed by the court, with the consequence that the earlier decision is not 
binding on the later court?

See supra no. 37 f. In any case, if contributory negligence is established by the 
first court with respect to the causes of the traffic accident, the second court 
would be bound by the previous decision in point.

22 See Court of Cassation, no. 26687/2005.
23 See Court of Cassation, Labour Division, no. 26078/2007; Court of Cassation, 

no. 17873/2007.
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29. CASE STUDY (legal effect of settlement) Again assuming the same facts, ex-
cept that P’s initial claim is settled out of court rather than being resolved 
judicially, is P barred from pursuing the second claim by the fact of the earlier 
settlement? If not, is an agreed reduction in the compensation for reasons of 
contributory negligence binding in the second claim? Is it significant whether 
the harm sustained is regarded as a single indivisible loss or a plurality of 
losses?

The answer depends on the actual terms and conditions stipulated in the settle-
ment agreement signed by the parties. Usually, settlement agreements are final, 
covering any and all consequences of the allegedly tortious conduct, so that 
further claims cannot be brought.

Class and Representative Actions, Test Cases, Mass TortsD. 

30. In your national legal system, what kinds of procedural mechanisms allow 
compensation claims by several different claimants to be combined before a 
single court? If different claims are combined, are they considered to relate to 
a single indivisible loss or to a plurality of losses?

31. What are the prerequisites of a class action (or its nearest equivalent) in 
your national legal system? Please give examples of the use of class actions 
in tort cases in your country. What are the differences between claiming com-
pensation by means of a class action and compensation claims filed by each 
victim separately? If a victim is not satisfied by the judgment delivered by the 
court in a class action, can he bring an independent action on his own if a) he 
had previously been party to the class action, and b) he had never been party 
to the class action? What is the legal effect of a judgment in a class action? If 
a group of claimants sues for compensation by class action, does it lead to the 
aggregation of each claimant’s injuries so that they are regarded as a single 
indivisible loss?

The Italian budget law for 2008, approved in December 2007, introduced in 
Italy a form of class action (azione collettiva risarcitoria) for awards of com-
pensatory damages or payments of amounts to multiple individual consumers. 
The new procedure, to be governed by Art. 140-bis of the Italian Consumers’ 
Code, will be in force from 2009, but further amendments are expected before 
then.

The currently approved rules grant the legal standing to bring an action only to 
certain consumer associations and other entities deemed suitably representa-
tive of the interest of a given group of consumers. The action can be brought 
against any commercial, financial, banking or insurance enterprise for dam-
ages and claims arising from (i) standard form contracts; (ii) tort liability; (iii) 
unfair trade practices and (iv) anti-competitive practices affecting a group of 
consumers.
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Consumers willing to take advantage of the collective action must opt-in by 
notifying the relevant consumer association in writing and the court decision 
will be binding only for opting-in consumers. Following a preliminary assess-
ment aimed at excluding manifestly groundless claims, the court can find either 
in favour of or against the plaintiffs. In the event that it finds in favour of the 
consumer association, the court does not award a specific amount of damages; 
rather, it sets out the criteria for determining the amount to be awarded to the 
opting-in consumers. When possible, the court also establishes the minimum 
amount payable or refundable to each consumer.

Within 60 days of the judgment notice being served, the defendant should of-
fer to each opting-in consumer an amount determined in line with the criteria 
set by the court. The offer must be signed by the defendant, notified to each 
entitled consumer and filed with the court. No specific formal requirement has 
to be satisfied by consumers to accept the offer. In the event that the defendant 
does not make an offer within the above-mentioned time limit, or the offer is 
not accepted by consumers within 60 days of notice thereof, an “arbitration-
like” procedure is started to determine the amount each opting-in consumer is 
entitled to.

As a result: if an opting-in consumer is not satisfied with the judgment deliv-
ered by the court in a class action, he cannot bring an independent action on 
his own; on the other hand, consumers who did not opt-in cannot benefit from 
the judgment.

32. Under what conditions may an action (“a representative action”) be 
brought by a consumer protection association on behalf of a group of persons 
affected by the same tortious conduct? Please give examples of the use of rep-
resentative actions in tort cases in your country. What are the legal effects of 
a judgment delivered in such proceedings on compensation claims brought by 
each victim independently? If an individual victim is not satisfied by the court’s 
decision in the consumer action, can he pursue his own claim independently? 
Is the harm sustained by each victim regarded as an independent loss though 
it has been addressed by the court within the framework of the representative 
action?

See supra no. 42 ff.

33. Do the procedural laws of your country provide any other mechanisms (e.g. 
test cases) for combining a number of different compensation claims before the 
same court? What preconditions must be met? In particular, is a specific link 
(legal connection) required between each of the losses alleged? What legal 
consequences flow from the combination of different compensation claims by 
such mechanisms?

The procedural rules governing “related actions” may allow the victims of the 
same tortious conduct to bring together a single lawsuit against the tortfeasor if 
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there is a common cause of action. The standing to sue and the right to obtain 
compensation, however, will be assessed by the court with respect to the posi-
tion of each individual claimant.

34. CASE STUDY (railway accident) A train operated by D Company derails on 
a high speed line, injuring 100 of those on board. The victims have different 
legal relationships to D Company. Some were paying passengers, some were 
travelling gratuitously, and others had no permission to be on board. Is it 
possible to combine the compensation claims of the victims through a) a class 
action, b) a representative action, or c) any other procedural mechanism? If 
several claims are combined and addressed in the same proceedings, is the 
harm sustained by each victim regarded as part of a single indivisible loss or 
as an independent loss amongst a plurality of losses?

See supra no. 41 ff. and no. 47. In Italy, the individuals residing in the vicinities 
of the Icmesa plant in Seveso joined forces to bring a single civil liability action 
against the alleged tortfeasor to recover damages for pain and suffering (dan-
no morale) caused by the exposure to dioxin.24 Very often, in large accidents 
where criminal proceedings are initiated, civil liability claims are brought by 
the victims (often cumulatively) before the criminal court. If criminal liability 
is established and proof of loss is shown, the criminal court can issue a judg-
ment stating that the victims of the crime have the right to obtain compensation 
in an amount to be determined by the civil court in a following procedure. The 
criminal court may also award a provisional amount to the victims.

Insurance AspectsIV. 

Caps and DeductiblesA. 

35. In your national legal system, are there statutory principles or have the 
courts developed general principles that address the issue of whether a dam-
age event is considered to be a single incident, in which case it is the insurer’s 
overall liability that is limited by any applicable cap, or a plurality of several 
independent losses, in which case the cap applies to each, leaving the insurer 
to pay up to the specified sum for each one? Alternatively, is this issue ad-
dressed by standard clauses used in contracts of insurance?

36. CASE STUDY (building insurance and insurance cap) P is the owner of factory 
premises consisting of several buildings which he has insured against harm 
resulting from severe weather conditions. The insurer’s liability is capped at 
€ 500,000 per damage event. During a thunderstorm that lasts several hours, 
two of the buildings are struck by lightning and both are completely burnt 
down. Each of the buildings was worth € 300,000. What is the insurer’s obliga-
tion to pay for the damage under the policy?

24 See Court of Appeal of Milan, 10 December 2005, Foro it. 2006, 6, 1, 1924.
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There are no special statutory rules or general principles developed by courts 
to address this issue. It is very often the case that insurance policies indicate 
that the policy limit apply to each “insured event” (sinistro), as defined (for 
instance: fire, thunderstorm, etc.). In this case, the insured event would be the 
thunderstorm, which is a single event. The insurer’s obligation to pay would, 
therefore, be limited to € 500,000. 

37. In your national legal system, have the courts developed general principles 
that address the issue of whether a damage event is considered to be a single 
incident, in which case the insured has to bear any stipulated deductible only 
once, or a plurality of several independent losses, in which case the deductible 
applies to each, leaving the insured to bear the amount several times? Alter-
natively, is this issue addressed by standard clauses used in contracts of insur-
ance? If third-party insurance is required by law, would this have any effect on 
the legality of a deductible?

There are no special statutory rules or general principles developed by courts to 
address this issue. It is very often the case that insurance policies indicate that 
deductibles apply to each “insured event” (sinistro), as defined in the policy.

38. CASE STUDY (auditors’ liability) P, an independent auditor engaged by X Ltd 
to certify its accounts, is asked by X Ltd to meet with two potential investors in 
the company, A and B. At the meeting, P vouches for the company’s financial 
well-being. In consequence, A and B make large purchases of shares in X Ltd. 
It transpires that P negligently misrepresented the value of the company to 
the investors. A and B consequently suffer economic losses which they seek 
to recover as damages from P. In principle, their losses are covered by P’s 
professional indemnity insurance, but according to the terms of the policy the 
insured has to bear a deductible of € 5,000 per damage event. In the instant 
case, does P have to bear the deductible amount only once or with regards to 
both claims?

The answer depends on how “damage event” is defined in the policy. It is re-
ally a matter of contract interpretation, governed by Art. 1362 ff. CC. 

In Italy, however, professional indemnity policies are currently issued on a 
“claims made” basis and deductibles are “per claim” (not per “damage event”). 
It is quite common, moreover, to include “claims series” clauses in the policy, 
so that a single “per claim” policy limit (if any) and a single “per claim” de-
ductible would apply to all claims arising out of the same wrongful act. In this 
case, P would have to bear the deductible amount only once.
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Other Limits on the Amount of CoverB. 

Aggregate limit clauses1. 

39. In your country, do standard-term insurance policies use aggregate limit 
clauses whereby the liability of the insurer is capped by a maximum amount 
per specified period? If so, please give examples of how these clauses are 
worded and how they are interpreted, paying particular regard to the issue of 
whether a damage event is considered to be a single indivisible loss (therefore 
falling into only one period) or a plurality of losses (potentially falling into 
several different periods).

Yes, standard-term third-party liability policies usually include aggregate lim-
its per year or per policy period. If the policy is issued on a “claims made” 
basis, then the aggregate limit would apply to all claims first made against 
the insured during the policy period; “claims series” clauses entail that claims 
filed in subsequent policy periods, but based on the same wrongful act, will be 
considered as made at the time of the first claim and therefore subjected to the 
same aggregate limit. If the policy is issued on an “occurrence” or “act commit-
ted” basis, then the aggregate limit would apply to all damaging events which 
occurred or tortious acts which were committed during the policy period.

Claims series clauses2. 

40. In your country, do standard-term insurance policies use claims series 
clauses whereby several independent damage events are treated as a single 
damage event (a single series) which is subject to a single liability cap? If 
so, please give examples of how these clauses are worded and how they are 
interpreted. Please state in particular what criteria are used for distinguishing 
between several independent damage events and a single damage series.

Yes see supra no. 52 ff. Claims series clauses are used only in “claims made” 
policies. The wording is usually very broad, such as: “Related Claims means 
all Claims for Wrongful Acts based upon, arising from or in consequence of the 
same or related facts, circumstances, situations, transactions or events or the same 
or related series of facts, circumstances, situations, transactions or events.”

Long tail damage3. 

41. In your country, do standard-term insurance policies use clauses whereby 
the liability of a former insurer is limited to a specified period of time after the 
end of the insurance contract? If so, please give examples of how these clauses 
are worded and how they are interpreted. What is considered to be the starting 
point for the relevant limitation period (e.g. the date on which the insurance 
contract ended, the date of the insured’s negligence or the date on which the 
damage was sustained)? In this context, where is the line drawn between sev-
eral independent damage events and a single damage event?
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Claims made liability policies cease to afford coverage starting from the ex-
piration date of the policy with the following exceptions: (i) an “extended re-
porting period” of up to five years is sometimes offered, in exchange for an 
additional premium, in case the insured ceases the activity and/or does not 
purchase insurance for the following policy period; during the extended report-
ing period coverage is granted for claims first made during the period, but only 
if they arise out of tortious acts committed before the expiration date of the 
policy; (ii) pursuant to “claims series” clauses, claims made against the insured 
after the expiration date of the policy are covered if a previous (covered) claim 
for the same wrongful act was made during the policy period.

Occurrence based liability policies do not foresee any clauses whereby the li-
ability of a former insurer is limited to a specified period of time after the end 
of the insurance contract.

42. CASE STUDY (long tail damage) P Company develops, manufactures and dis-
tributes motor equipment, including fuel pumps. As the result of a design fault 
in the pumps, the fuel supply of motor vehicles in which they are incorporated 
is often interrupted without warning. Assume that this leads to numerous ac-
cidents for which P Company is liable under your laws on product liability. 
Until a) the pump’s development, b) its manufacture, c) its distribution, and 
d) the consequent accidents, P Company’s product liability was insured by I. 
After the termination of the insurance contract with I, P Company takes out in-
surance with J. Which insurer, I or J, has to cover P Company’s liability for its 
faulty fuel pumps in each of scenarios a)-d)? Assume that the standard terms of 
both insurers’ contracts contain clauses on liability for long tail damage that 
are most common in your country.

Product liability insurance can be “occurrence based” or “claims made”. In the 
former case, coverage would be triggered on the policy in force at the time the 
accidents occurred; in the latter, the policy in force at the time the claim is first 
made against the insured would provide coverage.

Liability limits in compulsory third-party insurance4. 

43. Would the fact that, in certain fields, third-party insurance is required by 
law have any effect on the extent to which liability limits in terms of aggregate 
series clauses, claims series clauses and long tail damage clauses are legally 
allowed?

Yes, minimum policy limits and other terms and conditions of coverage for 
mandatory third-party motor liability insurance, for instance, are now regu-
lated by the Insurance Code. 

Another example of mandatory third-party liability insurance is offered by the 
professional indemnity coverage of insurance and reinsurance intermediaries. 
The policy must have at least the following characteristics: (i) it must cover 
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liability for damage caused to third parties in the pursuit of mediation busi-
ness arising from the intermediary’s professional negligence and misconduct 
or from the professional negligence, misconduct and infidelity on the part of 
its employees, collaborators or any other persons for whom the intermediary 
is liable under the law; (ii) it must cover the whole amount of the damage 
caused when pursuing mediation business, even if it is reported in the three 
years following the termination of effect of cover; (iii) the injured party must 
be compensated in full by the insurance company (up to the policy limits) 
and only after that can the insurance company claim the reimbursement of 
the deductible from the policyholder; (iv) it must cover the territory of all the 
European Union Member States. The amounts of insurance cover shall be at 
least: (i) € 1 million applying to each claim; (ii) in aggregate € 1, 5 million per 
year for all claims.



AGGREGATION AND DIVISIBILITY OF DAMAGE IN POLAND: 
TORT LAW AND INSURANCE

Ewa Bagińska

GeneralI. 

1. Does your legal system have general rules, whether statutory or case-law, 
which regulate the categorisation of harm as a single indivisible loss or a 
plurality of losses? Have such rules been proposed in the secondary legal lit-
erature? Does the distinction have any significance in practice?

In Polish law there is no legal definition of damage. Traditionally, damage is 
considered to be every wrong upon an interest protected by law, be it property 
or personality interests,1 suffered by a person against her will.2 The Polish legal 
language uses two terms to indicate damage and another two for its reparation 
in money: for financial loss, szkoda, its reparation, odszkodowanie, and for 
non-pecuniary loss, krzywda, its compensation, zadośćuczynienie. For some 
authors szkoda denotes only pecuniary damage, but, according to the prevail-
ing view, damage (szkoda) is to be interpreted broadly, thus including also 
non-pecuniary loss. Hence, the notion of “damage” used in general terms (as in 
“liability for damage”) refers both to pecuniary and non-pecuniary loss. 

The notion of pecuniary (material) damage has been shaped by courts and doc-
trine. It is based on the theory of difference: damage is the difference between 
what the victim would have had at his disposal, with respect to the values af-
fected by the damage, if the event which caused the damage had not occurred, 
and what he actually has at his disposal in consequence of this event. For ex-
ample, the Supreme Court in the judgment of 11 November 19573 held that: 
“The damage in property makes up the difference between the present property 
standing of the injured and the standing which would have existed if the event 

1 See A. Szpunar, Ustalenie odszkodowania w prawie cywilnym (The determination of damages 
in civil law) (1975) 36; A. Szpunar, Odszkodowanie za szkodę majątkową (Compensation for 
pecuniary loss) (1998) 22–24.

2 This is the dominant position, although the last part of the definition is disputable in doctrine. 
The case law supports the dominant view, recently in the judgment of the Supreme Court of 25 
January 2007, V CSK 423/06, not published.

3 2 CR 304/57, Orzecznictwo Sądu Najwyższego (OSN) 3/1958, item 76.
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causing the damage had not occurred”.4 Thus, property damage is seen as one 
loss which may consist of different elements, for example loss of value of 
property, loss of income that the property was to produce, etc. 

One also should not overlook the fact that the theory of difference is modified 
in the insurance sector. It may be considered irrelevant in particular in property 
insurance.

In the mind of a Polish lawyer, the distinction between a single indivisible loss or 
a plurality of losses is blurred. The term “plurality of losses” would either relate 
to losses suffered by different persons (i.e. caused to different patrimonies) or to 
losses stemming from a violation of different non-material (personal) interests. 
Establishing liability for damage implicates that the damage is one and indivis-
ible, even if it occurred at different consecutive times and in different forms. For 
example, personal injury flowing from a road accident may cause loss of the 
capacity to work and hence justify a claim for annuity, as well as a claim for non-
pecuniary loss and a claim for compensation of any damage to property. 

Amongst the statutory rules, art. 440 of the Civil Code (Kodeks cywilny, KC) 
could be seen as supporting the indivisibility of damage approach. It reads: 
“In relations between natural persons, the extent of the duty to redress damage 
may be appropriately limited if, due to the financial situation of the injured 
person or the person liable for the damage, the principles of social co-existence 
require such limitation”. Polish courts rarely use this opportunity, mainly be-
cause it only concerns physical persons (who are not insured). The judge may 
reduce the award taking into account all factors, including the economic posi-
tion of the parties and the degree of the tortfeasor’s fault.5 The provision of 
art. 440 KC does not permit a total release of the liable person from the legal 
obligation to repair damage. 

Liability for DamageII. 

Recoverability of Divisible and Indivisible LossesA. 

2. In your national tort law, is liability for damage addressed separately for 
different parts of the overall loss where different protected interests are af-
fected (e.g. interference with the person or interference with property; pecu-
niary damage or non-pecuniary damage) even if the harm resulted from the 
same tortious conduct by the same tortfeasor? If the requirements for liability 
have to be addressed separately for each kind of loss, how might this affect the 
tortfeasor’s liability?

4 Sąd Najwyższy (Polish Supreme Court, SN) of 22 November 1963, III PO 31/63, Orzecznictwo 
Sądów Polskich I Komisiji Arbitrazowch (OSPiKA) 1964, item 147.

5 There are some limitations to the rule. It will not be applied in cases of intentional fault, gross 
negligence or personal injury, since then the reduction would be contrary to the principle of 
fairness. See: M. Nesterowicz et al., Kodeks cywilny z komentarzem (The Civil Code with a 
commentary), vol. 1 (1989) 438.
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From the general principle of full compensation it follows that all kinds of 
damage – to persons and property, pecuniary and non-pecuniary – must be 
compensated. According to art. 361 § 2 KC, the scope of damages comprises 
damnum emergens and lucrum cessans. 

There is a distinction as regards reparation of pecuniary and non-pecuniary 
losses, even if they both resulted from the same tortious conduct.

Pecuniary interests are always protected by pecuniary claims. It should be un-
derlined that even though a sum of money that is lost is divisible as such, it 
does not follow that the damage is divisible as well.

Liability for violation of personal interests is addressed separately. Polish 
courts cannot award non-pecuniary damages unless they are permitted by a 
statutory provision. Apart from personal injury cases, non-financial wrongs are 
also recognised by special legal provisions (such as violation of patients’ rights 
or copyright infringement). Non-pecuniary loss may be compensated in the 
contractual regime only if the violation of a contract constitutes concurrently 
a tort (concurrence of liabilities, art. 443 KC), which is usually the case when 
personal injury occurs.6 When compensation for non-pecuniary loss is permit-
ted, then the claim may be based on any principle of liability ex delicto (fault, 
risk, equity) and the same requirements for all ensuing claims are applicable. 
Thus, non-pecuniary loss may be considered to be addressed separately by the 
legislator, but only with regard to the permissibility of the claim, its inheri-
tance7 and transferability. However, it should be kept in mind that in Polish law 
an award of compensation for non-pecuniary loss is discretionary and left to 
a court’s decision and an assessment is made in the light of the circumstances 
of the case. This does not mean that the court is free to act in dealing with this 
matter. It can deny an award only when some objective criteria are met. In 
particular, the dismissal of the claim would be justified when: (i) the damage 
incurred was inappreciable and the tortfeasor cannot be held negligent, (ii) the 
injured person largely contributed to the damage and (iii) bodily injury ensued 
from the injured person’s blameworthy, criminal conduct. The denial of dam-
ages for non-pecuniary loss would not release a tortfeasor from liability for 
compensation of pecuniary loss.

As mentioned above, personal injury is treated as one indivisible damage 
which can bring about various pecuniary and non-pecuniary consequences. In 
practice, the courts identify particular claims (corresponding to the elements 
of the damage) in separate points of an award (e.g. one-off compensation for 
medical expenses and other pecuniary losses, such as an appropriate annuity 

6 SN of 17 December 2004, Orzecznictwo Sądów Polskich (OSP) 2/2006, item 20.
7 A claim for non-pecuniary loss, as a subjective right, linked with the injured person, expires with 

his death and is not transmitted to his estate. The rule expressed in art. 445 § 3 says that a claim 
for compensation passes to the heirs only when it has been recognized in writing or when an 
action has been begun during the life of an injured person.
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if the victim lost his ability to work). In particular, compensation for pecuni-
ary and non-pecuniary damage must always be listed as separate elements of 
an award. A court may not grant these two components of damage in one all-
inclusive sum. 

Compensation should also cover future harm which is certain to occur as well 
as harm which can be foreseen at the moment of adjudication. If at the lat-
ter moment the damage cannot be assessed precisely, the court may issue a 
declaratory judgment that would proclaim the defendant’s liability for future 
damage.8 This is particularly justified in the case of minors.

Different types (forms) of losses are identified in doctrine and case law, but 
the requirements of liability need not be addressed separately for each kind. 
However, typically courts examine the causal link between separate compo-
nents of the damage (alleged by the plaintiff) and the harmful event. Causation 
plays two roles in Polish civil law: the role of the premise of liability (causal 
link between the damage and the harmful event) and the role of limitation of 
the damages. The causal relation becomes particularly significant in the case 
of lost profits (whether pure economic loss or a consequential damage are con-
cerned).

3. CASE STUDY (different kinds of loss; contributory negligence) P is injured, 
and his glasses are broken, in a traffic accident negligently caused by D. P 
claims compensation for a) pain and suffering b) medical expenses and c) 
his broken glasses. Is P’s harm regarded as a single indivisible loss or as a 
plurality of independent losses? Assuming P had not fastened his seat belt, 
how is his contributory negligence taken into account with regard to each of 
the three categories of his damage?If there are differences in the effect of the 
contributory negligence depending on the kind of loss suffered, how are these 
justified?

Pursuant to art. 362 KC, if the injured person contributed to the occurrence or 
increase in the damage, the obligation to redress it shall be correspondingly 
reduced according to the circumstances, and in particular to the degree of fault 
of both parties. Any contribution to the increase of damage is subject to the 
same principles as a contribution to the causing of the damage in the first place. 
The former occurs in the case where the extent of the damage would have been 
less significant but for the injured person’s conduct. The determination that the 
injured person contributed to the occurrence or increase of the damage results 
in a corresponding reduction of damages payable by the defendant. In cases 
with clearly established facts, courts reduce compensation (e.g. by a defined 
fraction, by half or in percentages, whereby reductions exceeding 50% occur 
extremely rarely), taking into consideration the degree of fault of both parties 
and other circumstances. A table which would define the percentage of dam-
age reduction does not exist. It is deemed that reason and justice must dictate a 

8 SN of 7 August 1969, OSN 1970, item 217.
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reduction; it need not be an object of mathematical calculation.9 If it is difficult 
to determine the extent to which each party contributed to the occurrence of the 
damage, it is not acceptable to simply reduce the award by 50%.

P should be awarded a separate sum of money as compensation for non-pe-
cuniary loss and another sum for all his pecuniary losses (medical expenses 
plus compensation for the broken glasses). Contributory negligence should be 
evaluated with respect to the entire damage. Hence the damages for both pecu-
niary and non-pecuniary loss will be reduced. 

There are no differences in the effect of the contributory negligence depending 
on the kind of loss suffered. P’s pecuniary losses are to be treated as one dam-
age (according to the theory of difference).

4. In your national tort law, are there cases other than in respect of personal 
injury where the requirements for liability have to be addressed separately for 
each different kind of loss even though the harm resulted from a single tortious 
act or omission?

If as a result of a bodily injury the injured person died, the person obliged to 
redress the damage shall refund the costs of treatment and the funeral to the 
person who has incurred them (art. 446 § 1 KC). This claim does not belong 
to the estate of the deceased, but is an autonomous claim of the person who 
incurred the expenses, unless the costs were paid by the injured himself. 

The persons related to the deceased, indirectly injured by his death (the ricochet 
victims) may demand an annuity10 or a single-payment indemnity (art. 446 § 2 
and § 3 KC).11 The persons are entitled to enforce those claims sui generis, thus 
the cause of action is independent of the rights of the directly injured and of 
his received compensation of pecuniary and non-pecuniary loss. If the directly 
injured person, while still alive, relinquished or settled the claims, such an act 
will not have a legal effect after his death. The nature of the claims is compen-
satory; they are not a kind of maintenance claim. 

The loss suffered by a ricochet victim is different from the harm of the di-
rectly injured. However, the requirements for liability are not to be addressed 
separately. It is said that the extent of the compensatory claims of the ricochet 

9 SN of 3 February 1962, OSN 1963, item 25.
10 A mandatory annuity may be demanded by a person to whom the deceased had the statutory 

duty of maintenance (provided for in the Code of Family Law, 1964) computed in relation to the 
needs of the injured and to the earning and financial possibilities of the deceased for the time of 
the likely duration of the said duty. An optional annuity may be claimed by other related persons 
(like e.g. a life partner, family member to whom the deceased owed no duty of support) whom 
the deceased voluntarily and permanently supplied with means of maintenance if it follows 
from the circumstances that this is required by the principles of community life.

11 See A. Szpunar, Wynagrodzenie szkody wyniklej wskutek smierci osoby bliskiej (Compensa-
tion for wrongful death cases) (2000) 57 ff.; Nesterowicz (fn. 5) 450.

 14

 15

 16

 17

 18



300 Ewa Bagińska

victims are dependent on the conduct of the deceased.12 If claims of the directly 
injured were – for any reason (e.g. his exclusive fault or assumption of risk) – 
ungrounded, then the action by the ricochet victim would have to be dismissed. 
The victim’s contributory negligence justifies – on the basis of art. 362 KC – 
the reduction of damages to be awarded to the indirectly injured.

Moreover, a court may award the closest members of the family of the deceased 
an appropriate indemnity if his death resulted in a considerable worsening of 
their standard of living (art. 446 § 3 KC). This compensation covers those ele-
ments of pecuniary damage that are not taken into account in the granting of 
an annuity.13 They are considered pecuniary damage in a broad sense, often 
imperceptible or hardly computable, leading to a substantial deterioration of 
the economic position of a closely related person. The revision of the Civil 
Code by the Act of 30 May 200814 permitted a claim for the compensation of 
the moral damage arising from the victim’s death (art. 446 § 4 KC).

Recoverability of Consequential LossB. 

5. Please state how consequential loss is defined in your national tort law. Is 
consequential loss regarded as an independent harm that has to be addressed 
separately or as part of the overall damage, meaning that there is no need 
to re-consider the requirements for liability found to have been satisfied in 
respect of the “primary loss”? Where is the line drawn between several inde-
pendent losses and a consequential loss?

There is no definition of a consequential loss in Polish tort law. The line be-
tween several independent losses and a consequential loss suffered by the same 
plaintiff is drawn by the requirement of adequate causation (art. 361 § 1 KC). 
This can be illustrated by the judgment of the Court of Appeals in Łódź of 21 
May 1991.15 The Court held that, in the case where the personal injury result-
ing from the first event has increased because of a new fact that remains linked 
to the first one, the court should first of all establish whether the second fact 
is a normal consequence of the first. If the answer is negative, the person re-
sponsible for the initial event would incur liability only for the primary harm 
because the second event breaks the normal causal link between the first event 
and the harmful effects of the succeeding one. The defendant in this case was 
held liable for the consequences of the car accident, excluding the injury and 
complications resulting from a second fracture of the plaintiff’s leg in the hos-
pital. 

12 See Szpunar (fn. 11) 71–75.
13 This includes both changes in the actual economic position and the loss of real prospects for 

improvement of the living conditions. It covers for example death of a growing son on whose 
material help parents could count in the near future.

14 The Law entered into force on 3 August 2008. Dziennik Ustaw (Journal of Laws, Dz.U.) 2008, 
no. 116, item 731.

15 I Acr 102/91, OSPiKA 11/1991, item 284.
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The Supreme Court resolution of 12 October 200116 provides an example of the 
recent approach to the reparation of property damage. The plaintiff claimed from 
the insurer damages for the reduced commercial value of his car. The car was 
damaged as a result of a crash caused by the culpable behaviour of the holder of 
another car who had third-party insurance. The Supreme Court held that, accord-
ing to art. 361 § 2 KC, damage shall be fully compensated (“In the absence of 
contrary provisions of a contract or law, redressing of the damage includes losses 
which the injured incurred and lost profits”). If, despite the repair, the car’s value 
is reduced as compared to the market value it would have had if it had not been 
damaged, the compensation should embrace both the repair costs and this differ-
ence in value. This claim can be regarded as concerning consequential loss.17

With respect to personal injury suffered by the same person, compensation also 
covers future (consequential) harm which is certain to occur or which can be 
foreseen at the moment of deciding the case (see infra no. 80 as to the scope 
of res judicata). 

When dealing with claims for either loss of earnings or other material benefits, 
Polish courts qualify them as belonging to the category of lucrum cessans. 
Gaining lucrum cessans must be objectively feasible and real. It should be 
established that the injured lost a profit which would have been obtained with 
certainty or at least with a high degree of probability.18 The adequate causal 
link must be proved with respect to each element of the damage.19 

The rule of art. 322 Code of Civil Procedure (KPC) may be viewed as the 
relaxation of the burden of proof concerning consequential losses. Pursuant to 
this rule, if in the case of a claim for damages a court deems that it is impos-
sible or extremely difficult to prove accurately the amount of the claim, it may 
adjudicate a relevant amount of money in accordance with its evaluation based 
on the consideration of all circumstances of the case. Hence, it is sufficient to 
prove that the plaintiff had an actual possibility to gain certain profits and that 
he did not gain these due to the consequences of the damaging event.

6. CASE STUDY (consequential loss; contributory negligence) P’s right hand is in-
jured in a traffic accident negligently caused by D. Consequently, P is unable to 
pursue his career as a piano teacher for six weeks. P thus sustains loss of earn-
ings. Assuming that P himself acted negligently and that his negligence contrib-
uted to his pain and suffering, but it did not have any effect on his ability to work 
and therefore on his loss of earnings, to what extent is D liable for a) P’s pain 
and suffering and b) his loss of earnings? In the instant case, is loss of earnings 
regarded as an independent loss that has to be addressed separately?

16 III CZP 57/01, OSN 5/2002, item 57.
17 The judgment marks a change in the case law. Beforehand, the Supreme Court refused to award 

compensation for the loss of commercial value of a damaged car.
18 See A. Koch, Zwiazek przyczynowy jako podstawa odpowiedzialności odszkodowawczej w 

prawie cywilnym (Causal link as a base for the liability for damage in civil law) (1975) 156 ff.
19 Recently SN of 29 November 2006, II CSK 259/06, not published.
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The adequate causal link should be established with respect to both types of 
P’s damage. 

Pursuant to art. 362 KC, the defence of contributory negligence applies both 
to the occurrence and to the increase of the damage. As I understand the case, 
P contributed to the infliction of his personal injury. According to Polish law, 
this fact will have the same effect on all his claims for reparation of the whole 
damage. Hence, although P’s pecuniary and non-pecuniary losses will be adju-
dicated separately, both sums would be reduced by a certain fraction.

7. CASE STUDY (consequential loss; statute of limitation) In January 2000 D breaks 
into the production hall of P Company, which manufactures computer equip-
ment. He damages some high-tech components which have been prepared for 
delivery to other manufacturers. Since the break-in and the damage caused by D 
are not noticed immediately by P Company staff, some of the damaged computer 
equipment is sent to different manufacturers (A, B, and C) without having been 
repaired adequately prior to dispatch. Consequently, P has to pay damages to 
his customer A. After successfully claiming recourse from D in January 2002, P 
is sued for damages by his customer B and in January 2003 by C. Are the pay-
ments to B and C regarded as consequential losses that are part of the overall 
damage caused by D, or as independent losses that have to be addressed sepa-
rately? What are the commencement dates for the limitation periods applying to 
P’s recourse actions in respect of his payments to A, B, and C?

Although, in general, both the actual loss of assets and the enhancement of 
liabilities are to be regarded as damage, the loss which takes the latter form 
causes certain problems. As regards future liabilities owed to third parties, we 
focus on liabilities such as those arising from breach of contract with third par-
ties, when originally the breach committed by the plaintiff was triggered by the 
defendant’s tortious event. Such a breach can give grounds to the third person’s 
claim for full compensation or for liquidated damages. Once the damages are 
paid, the situation is quite clear because the scope of the plaintiff’s loss can be 
determined with sufficient certainty. However, if the third party’s claims have 
not been satisfied, there are doctrinal controversies as to the determination of 
the moment when the damage arises. There are certain arguments for allowing 
to claim the recourse (against D) as soon as P’s claims against B and C accrue 
or, even further in time, when they are adjudicated. P could demand payment to 
the hands of B and C.20 Such a solution would be applicable only to a pecuni-
ary performance and not to the situation where the creditor (B or C) demands 
restitution from P. This view, however, is not generally supported by doctrine. 
Most authors and the courts adhere to the opinion that until the debt (claim) is 
paid, the plaintiff’s alleged loss (i.e. his enhanced liabilities) is a pure specula-
tion (the third party might in fact receive nothing in satisfaction of her claims). 
The theory behind this argument is enshrined in the principle ne quis ex damno 

20 See T. Dybowski in: Z. Radwanski (ed.), System prawa cywilnego (The System of Civil Law) 
III/1 (1981) 288; M. Kaliński, Szkoda na mieniu i jej naprawienie (2008) 276 f.
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suo lucrum faciat.21 However, the recent resolution of the Supreme Court of 
10 July 2008, III CZP 62/08 (not yet published) may suggest a change in this 
approach. The Court has adhered to the view that the third parties’ accrued 
claims against the injured are a compensable element of damnum emergens. It 
remains to be seen whether this judgment will be followed in the future. 

Correspondingly, the payments to B and C should be regarded as consequential 
losses that are part of the overall damage caused by D. In other words once P 
repairs the losses suffered by B and C, his claim for contribution against D ma-
terializes and accrues. Otherwise, both debts should be regarded as P’s future 
damage (not compensable).22 

Polish law does not provide for any special rules concerning the limitation 
(prescription) of claims for recourse. A contribution (recourse) claim is inde-
pendent and is not considered to be based on the tort that was the source of the 
joint and several obligation. Thus, the general rules on prescription of claims 
apply. The limitation period begins to run on the day when a co-debtor who 
seeks contribution repaired the damage (the day of actual payment).23

However, it leaves open the question whether D might allege the prescription 
of the original tort action.24 

8. In your national tort law, are there any other cases not previously mentioned 
where it may be decisive whether a harm is regarded as a consequential loss, 
and therefore only part of the “primary loss”, or as an independent harm 
caused by the same tortious act or omission?

There are no such cases in Polish law.

Liability Caps and Minimum Thresholds C. 

9. Please state when, if at all, liability for damage is capped in your national 
tort law. In such cases, are there statutory provisions or case-law principles 
which deal with the issue of whether the consequent damage is a single indi-
visible loss – in which case the tortfeasor’s overall liability is capped by the 
maximum amount – or a plurality of several independent losses, for each of 
which the tortfeasor is liable up to the maximum amount?

21 See Szpunar, Odszkodowanie (fn. 1) 118 f.
22 Dealing with the problem of time-prescribed tort claims in personal injury cases, the Supreme 

Court admitted that the injured person could obtain a declaratory judgment stating a defendant’s 
liability for future damage. Then, the limitation period for the new claims would begin to run 
on the day when the injured person learned of the new damage. See the discussion of the courts 
and doctrinal views E. Bagińska, Poland, in: H. Koziol/B.C. Steininger (eds.), European Tort 
Law 2005 (2006), no. 74 ff.

23 SN of 16 September 1997, PKN 261/97.
24 The answer is not clear. If we allowed D to do so, then the legal basis for P’s right to seek redress 

would have to be unjust enrichment, because D did not incur the expenses he would have had 
to make had the prescription time not lapsed.
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In general, Polish tort law does not provide for liability caps. However, such a 
cap is to be found in the Atomic Law. According to Title 12 (art. 100–108) Polish 
Atomic Law, Act of 29 November 2000 (Cons. text Dz.U. 2007, no. 42 at 276 with 
amendments), a nuclear operator (e.g. of nuclear reactor) is exclusively liable for 
nuclear damage caused by a nuclear accident within a nuclear device or caused in 
connection with a nuclear device, unless the damage resulted directly from acts of 
war (art. 101 subs. 1). During the transportation of nuclear material, the liability 
is borne by the operator who dispatched the material, unless the contract with the 
consignee stipulates otherwise (art. 101 subs. 2). This liability is almost absolute. 
The reparation of damage is subject to the rules of the Civil Code except when 
the Act provides otherwise. Nuclear damage is defined very broadly and includes 
injury to persons and things, environmental damage, economic loss arising in con-
nection with damage to persons, things or the environment, as well as the costs of 
taking preventive measures or harm caused by the preventive action. 

The financial limit to this liability is SDR 150 million with respect to all claims. 
If claims exceed this limit, a special fund must be created. The establishment 
and distribution of the fund is carried out pursuant to the rules of the Maritime 
Code relating to the limitation of liability for maritime claims which imple-
ment the relevant international conventions. A nuclear operator must provide 
a compulsory liability insurance. In the case of different forms of the inflicted 
losses, 10% of the guarantee sum must be devoted to ensure compensation of 
personal injury claims arising out of a nuclear accident. For the first five years 
from the accident, only the personal injuries claims may be covered up until 
the guarantee sum. Afterwards the other heads of damage may be repaired as 
well as those personal injury claims that are brought against the insurer before 
the lapse of ten years from the accident. In general the nuclear personal injury 
is not subject to prescription. The State Treasury guarantees payment of these 
claims above the sum guaranteed in the insurance policy.

Hence, the loss sustained by the victim due to a tortious act has to be regarded 
as a plurality of separate losses and only some of them (property damage) may 
be subject to caps.

Other limits regarding property damage are to be found in air law, intellectual 
property law25 and rules on the statutory liability of hotel keepers (art. 849 § 1 
KC).26 Traditionally, in Polish law, any limitations of personal injury claims 
are not introduced by the national legislator, but appear as the result of the 
implementation of international conventions and EU directives. According to 
the tradition of Polish law, any limitation of personal injury claims has to arise 
from the international conventions.

25 As a general rule, the damages may now be sought either under the general rules of the Civil 
Code or the claimant may demand a proper sum be paid to him (a double or triple of an appro-
priate author’s remuneration or a sum equal to the licence fee) – art. 79 of the Copyright Law 
(2004), art. 287 of the Industrial Property Law (2000) and art. 11 of the Law on the Protection 
of Databases (2001).

26 See M. Nesterowicz, Prawo turystyczne (Law on tourism) (2006).
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10. Please state when, if at all, the victim has to bear a minimum threshold of 
loss himself in your national tort law. In such cases, are there statutory provi-
sions or case-law principles which deal with the issue whether the damage is a 
single indivisible loss – so that the victim has to bear the below-the-threshold 
loss only once – or a plurality of several independent losses, with the threshold 
therefore applied several times over?

In Polish tort law there are no thresholds except the € 500 threshold for product 
strict liability. No case law is available.

11. CASE STUDY (minimum threshold in product liability) A short circuit in the 
electric system causes a fire in P’s parked car which completely burns out. The 
fire also destroys P’s golfing equipment that was stored in the car boot, and 
his car telephone system. P claims compensation from the manufacturer on the 
basis of the latter’s liability for defective products. Is the whole damage – to 
the vehicle’s telephone system, the vehicle itself and the golfing equipment – to 
be treated as a single indivisible loss or as a plurality of independent losses? 
The EC Product Liability Directive prescribes a minimum threshold in respect 
of claims for property damage. Would separate thresholds apply to each loss 
– i.e. P’s car, the car telephone system, and the golfing equipment – or would 
a single threshold apply to the whole amount? Could one even argue that the 
damage to the golf bag and the damage to the golf clubs are to be regarded as 
independent losses?

There are no cases that would indicate the approach of Polish courts. Taking 
account of the limitation in the strict liability regime as to the compensation for 
the damage caused to the product itself (thus, loss to the car is excluded) and 
the € 500 threshold, I would suggest that the threshold should be applied once, 
to the entire pecuniary damage for which compensation can be sought in this 
regime. For this purpose the destroyed car telephone system and the golfing 
equipment should be seen as one damage. 

12. Which criteria are decisive in establishing liability caps and minimum 
thresholds in your national tort law? Consider, in particular, the following: the 
kind of loss (e.g. personal injury or damage to property); the form of liability 
(e.g. fault-based liability or strict); the personal attributes of the victim or the 
tortfeasor (e.g. employee, minor, professional); other criteria (e.g. compen-
sation by annuities or by lump-sum). If the law recognises such distinctions, 
could one argue that the loss sustained by the victim in consequence of a single 
tortious act or omission has to be regarded as a plurality of separate losses, 
some of them subject to liability caps or minimum thresholds, and some of 
them not?

Apart from the cap in the Atomic Law, described above, where the distinc-
tion between the protection of personal rights and property is clearly marked, 
I should mention here the regulations in the Labour Code. An employer is 
obliged to compensate a third party’s damage which occurred as a result of its 
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employee’s unintentional fault while acting within the scope of his duty. The 
employee’s liability is then limited to the sum equal to three times his monthly 
salary. However, the employee’s recourse is full in the following three situa-
tions: (i) in the case of the employee’s wilful wrongdoing; (ii) if the employer 
is insolvent or (iii) the employee was entrusted with property. Obviously, vi-
carious liability of the employer will not be excluded even if the employee 
acted in an intentionally faulty manner.

Taking into consideration the product liability regime, it could reasonably be 
argued that, under Polish law, one type of loss sustained by the victim (namely 
damage to property other than the dangerous product itself and other than lost 
profits) is subject to the minimum threshold. This threshold is not to be applied 
to personal injury, even though it may also cause pecuniary damage.

Plurality of LossesD. 

13. When property jointly owned by two or more parties is damaged, is the 
harm resulting from such damage considered to be a plurality of several inde-
pendent losses sustained by each person whose rights have been infringed? 

14. CASE STUDY (joint ownership) P1 and P2 are joint owners of a building that 
has been destroyed by a malicious arson attack by D. Is the harm sustained by 
P1 and P2 regarded as a single indivisible loss or as two losses sustained by 
P1 and P2 independently, and what are the consequences of the chosen clas-
sification?

Considering that damage is defined by the theory of difference as the loss 
to the patrimonial rights (or protected interests) of one person, each of the 
co-owners should be considered to have suffered his own loss. In a simple 
scenario, that is when the damage consists of the lost value of the destroyed 
building, the scope of damages would reflect the share owned by each of the 
co-owners. Each co-owner may file a separate action, but a common action is 
possible, albeit not mandatory. Thus, the tortfeasor would not pay twice for the 
destruction of the same thing. 

Such an approach also enables any consequential damages that might only oc-
cur in the patrimony of one of the co-owners to be taken into account.

15. CASE STUDY (ownership and right of use) P1 owns wooded land over which 
P2 has acquired the prescriptive right to collect timber. D negligently causes 
a fire which destroys the wood. Is the harm suffered by P1 and P2 regarded as 
a single indivisible loss or as two independent losses, and what are the conse-
quences of the chosen classification?

The loss to both patrimonies, P1’s and P2’s, will be considered separately pur-
suant to the theory of difference. P1 and P2 have two distinct actions, but the 
validity of the claims will depend on what elements of damage each of them 
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will demand. The reparation of P2’s damage will probably comprise the lost 
profits linked with the timber. P1 can claim the value of the timber that he can-
not obtain from P2 and the reduction in the value of the land. 

On a general note, it is disputable whether an owner may claim monetary repa-
ration for the deprivation of the right to use his property. The positive answer 
is easy in the situation where the lost property was used for professional or 
business purposes. However, if the lost or damaged thing was used for family 
or personal purposes, the opinions vary. The authors questioning the claim for 
compensation in such cases emphasise that deprivation of the use of a thing 
is a non-pecuniary loss, and as such cannot be repaired because no statutory 
provision permits it. The right of use stems directly from ownership and has 
no monetary value in itself. Loss of comfort and leisure is not a reparable pe-
cuniary damage.27 Some writers point, however, to the commercialization of 
the value of used things and argue that the deprivation of the right to use one’s 
property constitutes a special sort of pecuniary loss,28 Moreover, the owner of 
a thing used for business purposes should not be treated more favourably than 
the owner of a consumer good.

Conversely, the doctrinal views noticeably differ in respect of a loss of posses-
sion as an element of reparable damage.29

Plurality of Losses and Multiple TortfeasorsE. 

16. Under what conditions is it assumed that multiple tortfeasors have jointly 
caused a single harm to the victim? Under what conditions is it assumed that 
multiple tortfeasors have caused independent losses to a single claimant that 
have to be addressed separately? What are the prerequisites of joint liability 
for harm caused by multiple tortfeasors? Could one argue that there are sev-
eral independent losses caused by different tortfeasors, but that the tortfeasors 
are jointly and severally liable for the entire loss at the same time?

Art. 441 § 1 KC lays down a general rule of joint and several liability in all 
cases where more than one person is liable for the damage arising from a tort. 
The basic requirement of art. 441 § 1 KC is the tortious infliction of damage. 
Another requirement is the sameness of the damage, for which all the persons 
are liable. The notion of “the same damage” refers both to pecuniary and non-
pecuniary loss. It means damage that is one and indivisible. Damage is still 
“the same” even if it has occurred at different consecutive times and in differ-
ent forms (for example personal injury that causes several losses, e.g. a loss of 
the capacity to work justifying a claim for an annuity, costs of treatment and 
non-pecuniary loss). The third requirement is the causal relation between the 

27 See Szpunar (fn. 11) 70.
28 See Dybowski (fn. 20) 233.
29 Against: Dybowski (fn. 20) 235. For: Szpunar (fn. 11) 36–37 and case law, e.g. SN of 15 No-

vember 1968, OSN 1969, at 153; SN of 28 May 1975, OSN 1976, item 164.
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damage and the tortious event, for which each of the joint tortfeasors bears li-
ability. The causal relation should be viewed in the light of art. 361 § 1 KC.

In order to determine all the persons who should be allocated joint and several 
liability, it is critical that the law imposes tort liability on them, whether as a 
direct tortfeasor, or through vicarious liability, or for aiding, abetting or con-
sciously taking benefit from the damage caused to other persons.

When A and B combine to cause damage to V, each is liable for the entire loss 
(art. 366 KC) and their responsibility is joint and several (art. 441 § 1 KC). The 
Code of Obligations of 1933, which had been a binding law in Poland until 
the Civil Code of 1964, provided in art. 137 § 1: “if the injury resulted from 
a combined act of several persons, their liability is joint and several unless it 
can be established to what extent each of them contributed to the damage”. 
Thus, it introduced the possibility of a pro rata parte responsibility. In the 
judicial practice, however, the exclusion of joint and several liability occurred 
very rarely due to the evidentiary obstacles, in particular where the harm was 
indivisible (such as personal injury). Now, art. 441 § 1 KC does not permit the 
abrogation of joint and several liability. This change in Polish law was made to 
improve the situation of the victim.

The fact that one of the persons liable is excluded from the jurisdiction of Pol-
ish courts does not exempt the others from liability as long as they are subject 
to this jurisdiction.30

17. CASE STUDY (joint and concurrent liability) D1, D2, and D3 plan to rob a 
couple, E and F. D1 will wait in the car and is responsible for their getaway. 
D2 will use his gun to keep the couple under control and take the money from 
E, while D3 will take the jewellery which F is wearing. D1, D2 and D3 agree to 
use force if it appears necessary. As a result of E defending himself against D2, 
the latter fires his gun, injuring E who subsequently claims compensation for 
medical expenses and pain and suffering. F claims restitution of her jewellery 
and, as it was damaged in the fracas, the cost of repairs. In the instant case, 
is there considered to be one overall loss which is attributable to each of the 
tortfeasors to the same extent or are there several independent losses, each at-
tributable to a different tortfeasor? To what extent are D1, D2 and D3 liable?

Concurrent tortfeasors need not act simultaneously or in the same manner. 
It is sufficient that they act according to a common plan and in awareness of 
fulfilling the designated purpose. According to the Supreme Court, “a joint 
infliction of harm relates both to the synchronized action of various persons 
and to a situation where several actors contributed to the infliction of damage 
consecutively and at different times”.31

30 SN of 28 February 1975, I CR 25/75.
31 SN of 21 July 1960, 3CR 839/59, OSN 3/1961, item 85.
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Art. 441 § 1 KC, governing the liability for damage caused by several persons, 
lays down the following two rules:

Each of the persons alone is obliged to redress • the entire damage, the scope 
of which is determined by law;
The liability of at least two persons obliged to compensate for such damage • 
is joint and several. 

Hence, D1, D2, and D3 are jointly and severally liable for all of E’s damage and 
F’s damage. The extent of each of the tortfeasors’ liability towards the victims 
is the same. It is inadmissible to establish that one defendant contributed less to 
the damage than the others.32 Such fact may have significance only in the con-
tribution actions between the joint tortfeasors. According to art. 441 § 2 KC, “if 
the damage resulted from an action or omission of several persons, the one who 
paid the damages may request a refund of an adequate share from the others ac-
cording to the circumstances and particularly according to the fault of the given 
person and the degree to which he contributed to the infliction of the damage”.

18. CASE STUDY (personal injury was explicitly excluded) Assuming the same 
facts as above, is the case treated differently if D1, D2 and D3 initially agreed 
not to use force, but D2 nevertheless fired his gun when E failed to comply with 
his orders? In this case, does D2 bear exclusive responsibility for E’s injury, or 
can D1 and D3 also be held liable for it on the basis that there is one overall 
loss that is attributable to each of the tortfeasors to the same extent?

In this case one may argue in two ways:

Art. 441 KC does not require the co-actors to act in concert, it is sufficient that 
their actions objectively contributed to the infliction of one damage event. 

According to the leading author,33 in order to establish liability of multiple 
tortfeasors, it is sufficient to show that their actions objectively contributed to 
the occurrence of the same damage. The problem of the nature of the relation-
ship between the tortfeasors has no significance. This is called an “objective” 
theory of the joint infliction of damage. This theory also covers cases where 
different persons act independently and at different times. There is a general 
consensus that joint and several liability of multiple tortfeasors arises when the 
conduct of individual actors is related and each of them alone would be liable 
for the damage. D1, D2 and D3 should undoubtedly be treated as joint tortfea-
sors because their conduct is causally linked with the damage. Two events 
(robbery and firing of the gun) combined here and resulted in the claimant’s 
injury. Neither of the events would have caused the damage without the other. 
In this lawsuit, for the liability question, the degree of fault of the joint tortfea-
sors is of no significance (it is important in the action for recourse).

32 SN of 2 December 1970, II CR 542/70, OSN 9/1971, item 153.
33 See Koch (fn. 18) 210 f.
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One may argue, in the above case, that the damage is a common and indivis-
ible result of the chain of causation. It is accepted in the literature that when a 
personal connection exists between all defendants, it is justified to hold each 
of them liable for the entire loss. The Supreme Court has held: “a concerted ac-
tion performed in such a way that the plaintiff’s harm would not have occurred 
but for the participation of all actors, excludes the possibility of establishing 
evidence of the extent to which each tortfeasor contributed to the harm”.34

Another way of arguing in favour of the defendants’ joint and several liability 
for the entire damage is that D1 and D3 could be regarded as D2’s helpers with 
respect to the personal injury suffered by E. A helper is only a person whose 
acts are causally linked to the damage. Such relation exists when the person’s 
role is primarily designed as tortious.35 A helper is obliged to pay full compen-
sation to the victim, even if he did not foresee the scope of the damage.36 He 
bears joint and several liability with the direct tortfeasor regardless of whether 
he benefited from the tort at all. However, any received benefits will affect the 
recourse between the tortfeasors.37 

The second way of answering the question:

If there is no causal connection between the act of formulation of a plan by D1, 
D2 and D3 and the damage inflicted by D2, who used the occasion to carry out 
an illegal act (e.g. to contravene the criminal law), D2 is solely liable for E’s 
personal injury. D1 and D3 would not be considered joint tortfeasors or helpers 
in this respect. As emphasised by Lewaszkiewicz-Petrykowska, “liability of a 
helper covers only the harm that would not have happened without his help. 
Any accidental harm that was inflicted by a direct tortfeasor upon the com-
mission of the tort is not attributable to a helper”.38 Thus, if we assessed E’s 
personal injury as “accidental” in the light of all circumstances of the case, the 
conclusion should be that D2’s act was an independent act and only he may be 
held liable for its consequences.

Divisibility of Damage and Causal IndeterminacyF. 

19. To deal with problems relating to the proof of causation – especially in mass 
tort scenarios – some jurisdictions have developed exceptional rules which allow 
for the imposition of liability on the basis of the defendant’s creation of a risk, 
whether or not it can be shown that the defendant’s conduct was a “but for” cause 
(sine qua non) of the victim’s injury. Does your national tort law recognise such 
rules? If so, what exactly is considered to be the loss the victim has sustained?

34 SN of 7 August 1964, II PR 355/63, Orzecznictwo Generalnej Prokuratury (Decisions of the 
Attorney General, OGP) 3/1965, item 15.

35 SN of 19 August 1975, II CR 404/75.
36 SN of 6 December 1972, I PR 212/72.
37 SN of 3 November 1966, I PR 422/66, OGP 2-3/1967, at 10.
38 See B. Lewaszkiewicz-Petrykowska, Wyrządzenie szkody przez kilka osób (Damage caused by 

several persons) (1978) 112.
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No special rules regarding mass torts exist in Poland. Moreover, in Polish civil 
law there are no special rules concerning alternative, potential or uncertain 
causation. These problems are solved through the application of the general 
principle of adequate causation (explained above). 

It is accepted by doctrine that if a personally tied group (of participants in a 
hunt or a dangerous game) as a whole created a dangerous situation leading 
to the damage and where the actual perpetrator cannot be established, all the 
members of the group may be considered joint tortfeasors. This conclusion is 
explained by the adequate causal link between the creation of the dangerous 
condition and the inflicted harm (art. 361 § 1 KC).39 On the other hand, if any 
of the possible wrongdoers could have inflicted the harm, but only one actu-
ally did, the answer could be different. Polish law does not recognize so-called 
alternate concurrent causality. It remains an open question in the legal writing 
whether in a situation of so-called alternate concurrent causality the liability of 
concurrent actors should be joint and several.40

In a case where two persons may be held liable for damage on the basis of 
strict liability (for creation of risk – art. 434 or 435 KC) and there is no ground 
to determine which person’s activity was the actual cause of the damage, the 
Supreme Court holds41 the two persons jointly and severally liable (art. 441 
KC) because neither of them is able to prove any defence to strict liability. The 
evolution of Polish case law in this respect is quite interesting.

Earlier case law stated that the duty to redress damage arises only in the case 
of such negative influence by an industrial plant that exceeds commonly suf-
fered effects of the deterioration of the environment in a given area.42 That 
interpretation, limiting the notion of risk (hazard) imposed on an enterprise 
set in operation by natural forces, has no ground in the binding law. The po-
sition was changed in the Supreme Court judgment of 6 October 1976.43 In 
this case the claimants demanded recovery for personal injuries and damage 
to their agricultural and farming businesses that stemmed from the emission 
of harmful lime-stone dust by the adjacent defendant enterprise. In the area 
where the claimants lived and ran their businesses various industrial facilities 
which discharged damaging smoke were operating. The claimants sued only 
one enterprise, the one they deemed to be the greatest polluter and cause of the 
damage. The defendant contested his liability claiming that the discharge from 
his chimneys and from the chimneys of the other facilities was never mea-
sured. The Supreme Court held that the causal link between a given disease of 
the injured and the operation of an industrial enterprise which emits harmful 
substances should be considered to be established as soon as it is proven that 

39 Ibid., 78.
40 See W. Czachórski in: Z. Radwanski (ed.), System prawa cywilnego III/1 (1981) 264.
41 SN of 4 July 1985, IV CR 202/85, not published.
42 SN of 7 April 1970, III CZP 17/70, OSPiKA 9/1971, item 169; SN of 3 July 1969, II CR 208/69, 

OSPiKA 5/1971, item 87.
43 IV CR 380/76, OSN 5-6/1977, item 93.

 57

 58

 59

 60



312 Ewa Bagińska

the victim was exposed to the damaging pollution released by such enterprise 
if his disease may be a normal consequence thereof. In addition, the Supreme 
Court indicated that the fact that the damage could arise only in the case of ag-
gravation of harmful substances emitted by different industrial units does not 
exclude the strict liability of an enterprise (art. 435 KC). Each industrial enter-
prise can and should be aware of the fact that any additional source of harmful 
air pollution worsens living conditions in a given area and, as a result of the 
accumulation of different effluences, it may cause certain harms, even though 
the emissions originating in that particular enterprise did not themselves ex-
ceed the environmental standards prescribed in the relevant legal provisions. 
Because the defendant asserted that the density of the lime-stone dust emitted 
by him was not measured, the Supreme Court held that the law imposes the ob-
ligation to measure the density of polluting gases on the enterprises which emit 
such gases. It is the defendant enterprise, and not the claimant, who should 
bear the burden of proving that the harmful dust discharged by the former had 
no impact on the damage suffered by the latter.

The position taken by the Court was approved by doctrine44 and confirmed in 
subsequent cases.45 The Supreme Court consequently holds that a defendant 
enterprise is responsible for the entire damage unless it supplies counter evi-
dence supporting the conclusion that his activities did not cause the claimant’s 
harm or caused only a small part of it.

A few remarks should be made concerning the burden of proof. In general, a 
court may avail itself of any evidence, both direct and absolutely certain, as 
well as indirect having a significant degree of probability, in order to establish 
causation. Based on art. 231 KPC, the court may recognise as established the 
facts which have crucial significance for the adjudication of the case if such a 
conclusion may be drawn from other established facts. This competence has 
particular significance in medical malpractice cases. Thus, based on a presump-
tion as to the fact, it may be assumed that a defendant physician is culpable, 
unless some contradictory evidence exists. To give one example, a court may 
assume that damage inflicted by infecting a patient with a contagious disease 
is a result of lack of safety of treatment.46 

Moreover, doctrine strongly supports the concept of prima facie evidence used 
by the courts in cases of uncertain causation involving contracting contagious 
diseases (HBV virus, HIV or staphylococcus).47 For example, the Court of 
Appeals in Cracow48 ruled that: “A health care institution is obliged to due 

44 See J. Panowicz–Lipska in: Z. Radwański, Przegląd orzecznictwa Sądu Najwyższego (The re-
view of the case law of the Supreme Court), Nowe Prawo 6/1979, 6, 87.

45 In particular SN of 24 February 1981, IV CR 17/81, OSPiKA 5-6/1982, item 64 approving cmt. 
J. Skoczylas.

46 See M. Nesterowicz/E. Bagińska/A. den Exter, Poland, Medical law, in: International Encyclo-
paedia of Laws (2002) at 91.

47 See M. Nesterowicz, Medical Law (8th ed. 2007) 62.
48 Judgment of 14 October 1992, I ACr 374/92, OSA Kr r II, item 44.
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diligence aimed at the protection of patients from the danger of infecting them 
with a contagious disease. If an infringement of this duty causes increased risk 
of infection, and the patient’s contagious disease is related thereto, the health 
care institution bears liability for the damage incurred by the patient unless it 
produces evidence that the damage is a consequence of other circumstances. 
Requiring from the injured person that he/she proves direct causality between 
the conduct which increased the risk of infection and the infection with the 
contagious disease would be linked with insurmountable evidential difficul-
ties for the injured person”. The Court of Appeals in Wroclaw49 held that the 
plaintiff has proven causation by showing that when entering the hospital he 
was not infected with any virus and that he could not have contracted it any-
where else because of the poor quality of his personal life. Where a patient 
was infected with a contagious disease, the defendant hospital may exclude its 
liability for damages only by proving a high probability of a different cause of 
that damage.

20. CASE STUDY (exposure to risk from multiple sources) V has worked in suc-
cessive periods of employment with D1, D2 and D3. In each of these periods 
of employment, he was exposed to asbestos through his employer’s negligence. 
He has recently been diagnosed as suffering from mesothelioma, severely re-
ducing his life expectancy, as a consequence of his employment-related as-
bestos exposure. Mesothelioma is not a disease of degree (unlike asbestosis) 
and the additional exposure does not contribute to its severity. The scientific 
evidence does not show whether the mesothelioma resulted from asbestos ex-
posure in any single period of employment, or cumulatively from exposure in 
different periods of employment. Can D1, D2 and D3 be held liable in your 
national tort law? If so, is V considered to have sustained a single indivisible 
loss or a plurality of different losses?

Art. 441 § 1 KC is the legal basis for joint and several liability of persons who 
acted jointly or concurrently. D1, D2 and D3 acted at different times and, sup-
posedly, places, so there is no link between them. However, they acted in the 
same manner and inflicted the same damage. V’s damage is one and indivis-
ible. The fact that the harmful results of a tort occurred at a later time has no 
influence on the indivisible character of the damage. One approach to this case 
is to assume, in accord with the principles of fairness and favouring the victim, 
that each of the defendants caused the damage, even though either D1 or D2 
or D3 could have inflicted the harm independently. This assumption is justi-
fied because each of them created a dangerous condition and triggered a factor 
causing similar harmful results. Regarding D1, D2 and D3 as joint and several 
co-debtors is particularly recommended in a situation where the victim’s dam-
age is one and indivisible and the defendants are not capable of excluding the 
highly probable causal relation between their conduct and the damage.50

49 Judgment of 28 April 1998, I Aca 308/98, published in Prawo i Medycyna 12/2002, 147.
50 See M. Nesterowicz/E. Bagińska, Multiple Tortfeasors under Polish Law, in: W.V.H. Rogers 

(ed.), Unification of Tort Law: Multiple Tortfeasors (2004) 162.
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21. In the so-called DES cases, some American courts held several defendants 
liable even though their causal responsibility for the claimant’s injury was not 
established in the way that would ordinarily be required. These cases dealt 
with a plurality of both tortfeasors and victims. While it was not possible to 
prove which tortfeasor had harmed which victim, liability was imposed upon 
each defendant for a percentage represented by that defendant’s share of the 
DES market (market share liability). Under your national tort law, would such 
a liability model be suitable? If so, please address on the basis of the following 
case what exactly is regarded as the loss sustained.

22. CASE STUDY (market share liability) D1, D2, and D3 are pharmaceutical man-
ufacturers producing drugs which are based on the same chemical agent and 
distributed in state A. Years after bringing the drug onto the market it turns out 
that the agent used in the drugs causes cancer. P is one of thousands of victims 
who, like all the others, is unable to show which manufacturer’s product (D1, 
D2, or D3) he has been ingesting. According to the market share theory, how-
ever, P can claim compensation from each of them (D1, D2, and D3) though 
limited by the market share of the specific manufacturer in state A. If this market 
share model is applicable under the tort law provisions of your country what is 
regarded as the loss for which each manufacturer is liable? Is this loss scenario 
regarded as a single indivisible loss or as a plurality of independent losses?

The market share model may not be applicable under Polish tort law because it 
would be in violation of the only provision on causation – art. 361 § 1 KC. 

Undoubtedly, P’s personal injury is one and indivisible damage. The causal 
link with the conduct of any of the defendants needs to be established with 
high probability. It is not contested that joint and several liability arises in a 
situation where the damage flowing from one event is increased by a consecu-
tive cause (event) that is adequately linked with the first one. Thus, D1, D2 
and D3 would be jointly and severally liable for the common inflicting of P’s 
damage (art. 441 § 1 KC). This solution finds support in the Supreme Court 
holding of 17 January 1950: “a joint infliction of damage takes place when 
there are doubts as to who and to what extent contributed to the occurrence of 
the damage; it is a question of an objective joining of action, regardless of the 
wrongdoers’ subjective evaluation of their acts”.51

If P chooses not to sue one or more of the defendants, the defendant may notify 
the others of the proceedings and call on them to join the case as interven-
ers (art. 84 KPC). The other defendants, however, are not obliged to join the 
defendant. A refusal to join will not militate against them. In the successive 
proceedings between the defendants, the defendants who had not been sued 
will be allowed to contest the facts established at the first trial, “whether they 
concerned fault or the scope of damage inflicted in the accident”.52 

51 Na C. 204/49, Panstwo i Prawo 11/1950, 184.
52 SN of 15 January 1963, 3CR 1008/61, Nowe Prawo 5/1964, item 548.
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The division of indemnity between the defendants is a secondary issue (sub-
ject to a separate lawsuit regarding the contribution claims). In the case when 
one of the defendants is insolvent, the others will have to bear the risk of this 
insolvency. 

Absent a similar example in Polish case law it is worth pointing to the Supreme 
Court judgment of 23 October 2002,53 dealing with uncertain causation in a 
product liability case. In this case the claimant, who owned a chicken farm, 
bought a defective feed from producer D1. One week after a veterinarian ad-
vised changing the feed, the claimant bought another feed from producer D2, 
but this feed was also defective. The flawed product of both manufacturers 
caused an excessively high death rate amongst the chickens, a weakening of 
the young chicks, and underweight chickens despite their prolonged breed-
ing. The claimant sued both producers for full compensation. The lower courts 
awarded damages, as it was proven that the feed was defective. The Court of 
Appeals emphasized that the damage inflicted by both manufacturers of the 
flawed feed is a single damage whose elements cannot be separated and so 
both defendants are jointly and severally liable. Since the claimant did not 
obtain full recovery, he filed a cassation in the Supreme Court which held that 
this case concerns a cumulative concurrence of causes which excludes neither 
a possibility of the valuation of the causes from the viewpoint of the adequate 
causation nor a possibility of estimation of the scope of the damage imput-
able to just one wrongdoer, subject to the rule of art. 322 KPC. Each producer 
should bear responsibility only for the part of the damage that he actually in-
flicted. In the case of several causes of harm, their precise separation is usually 
not possible and, therefore, it is sufficient to establish the influence of each 
cause on the infliction of the damage in the light of an adequate causal relation 
and with a great degree of probability. Therefore, the Supreme Court reversed 
and remanded the case. It held that the determination of the damage caused by 
each of the producers would require a more thorough analysis of the expert 
opinion as to the possibilities of separation of the consequences of the serving 
of the defective feed of one producer from the results of the subsequent serving 
of the defective feed of another producer. 

On the facts of this case one may argue that the damage has been inflicted by 
several successive events. Naturally, the problem here concerns the damage 
inflicted from the moment of the “intervention” of the second feed manufac-
turer. It is certain that both producers caused the damage, but it is impossible 
to establish which part was caused by each individually. Therefore, the Court 
of Appeals ruled on their joint and several liability (art. 441 KC), but the Su-
preme Court tried to divide the damage based on the degree of probability of 
each of the factors’ contribution to it. It may seem that the latter view stems 
from the fact that Polish law grants no basis for the apportionment of damages 
pro rata parte in the case of multiple tortfeasors. Thus, in fact, the Supreme 
Court wants to break down the damage in order to establish which part of 

53 II CKN 1185/00, not published.
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it was inflicted by each producer. This would also eliminate their joint and 
several liability because each would compensate for the individual damage 
they actually caused. It would seem that the Court of Appeal’s decision was 
correct. The expert had already stated in his opinion that a separation of the 
damage caused by one feed and then by the second is not possible. Therefore, 
the Court correctly held that the claimant’s damage is one and the same, and 
its parts are not separable. After all, the same chickens were fed with both 
D1’s and D2’s feed.

Procedural AspectsIII. 

JurisdictionA. 

23. Under the procedural laws of your country, can the place of the harmful 
conduct or the place where the harm occurred be decisive for the question of 
which courts have jurisdiction? How are cases addressed when harmful con-
duct causes different losses in different places? Could compensation for all the 
losses be claimed before one court even though the harm occurred in different 
jurisdictional areas? If so, would the entire harm be regarded as a single indi-
visible loss or as a plurality of independent losses?

According to art. 35 KPC, a claim arising from a tort may be brought before 
the court of the place of the event that caused the harm, the so-called alterna-
tive jurisdiction. The plaintiff may always sue the tortfeasor in the place of his 
residence (actor sequitur forum rei). 

In order to establish the jurisdiction under art. 35 KPC it is essential to deter-
mine the place where the harmful event occurred and not the place where the 
damage occurred.54

All losses can and should be claimed before one court, because damage is un-
derstood as one damage from which several claims might ensue. 

24. CASE STUDY (national jurisdiction; place where the loss occurred) In the 
jurisdictional area of court W, D poisons P’s food. This food is fed to P’s dog 
in the jurisdictional area of court X. Consequently, the dog starts to vomit 
while in the jurisdictional area of court Y and makes a mess of P’s car. In the 
jurisdictional area of court Z, P himself consumes the poisoned food and con-
sequently suffers stomach cramps and nausea. Before which court can P sue 
for compensation in respect of his losses (messed-up car, pain and suffering, 
loss of earnings)? Can all the claims be filed before the same court?

As indicated above, the jurisdiction depends on the place where the harmful 
event, that is a harmful conduct or other activity, took place. In this case the 
poisoning of P’s food should be seen as an intentional harmful conduct. Hence, 

54 SN of 2 December 1970, II CZ 158/70, OSP 1971, no. 6, item 120.
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in respect of his losses P could sue either in the jurisdictional area of D’s resi-
dence (general jurisdiction) or, if different, in court W (on the basis of art. 35 
KPC).

Value of the ClaimB. 

25. Is the value of the claim at all decisive in respect of procedural aspects of 
the claim (e.g. with regard to attorney fees, court fees, admissibility of legal 
remedies, or court jurisdiction, or for any other reason)? If so, could there be 
different results when claims arising out of a single tortious act or omission 
are split up and filed separately? What difference (if any) does it make whether 
the harm sustained is regarded as a single indivisible loss or a plurality of 
losses?

In tort cases the value of the claims is not at all decisive with respect to ma-
jor procedural issues, such as admissibility of legal remedies, the rules of tri-
al or territorial jurisdiction. However, in civil actions for claims exceeding 
PLN 75,000, a regional court rules in the first instance and a court of appeals 
rules in the second instance. The cassation to the Supreme Court may be filed 
for pecuniary claims whose value exceeds PLN 50,000 (certain exceptions to 
the right to cassation are irrelevant here). 

Moreover, attorney fees and court fees are always proportional to the sums 
sought (the court fees are generally set at 5%, no less than PLN 30 and no 
more than PLN 100,000). The extent of a pecuniary claim is always a total 
sum of all particular claims (such as expenses, loss of earnings, damages for 
non-pecuniary loss, etc.).

If claims arising out of a single tortious act or omission are split up and filed 
separately, this could result in different outcomes of the lawsuits. In particular 
the plaintiff will run the risk of having a different evaluation of the evidence, 
as every court has a margin of discretion. However, if they are filed before the 
same court, it will, most probably, join the cases pursuant to art. 219 KPC. As 
to the scope of res judicata see below.

Legal Effect of Prior Court Decisions and SettlementsC. 

26. Where a claim has been litigated and a final court judgment has been 
handed down, to what extent is the claimant barred from suing in respect of 
further harm arising from the same tortious act or omission? Is it decisive 
whether the loss that is the object of the later claim is regarded as part of the 
loss already addressed by the court or as an independent loss?

The principle of res judicata is set forth in art. 366 KPC, which provides: “A fi-
nal judgment of a court has a res judicata effect only with respect to the claims 
adjudicated in connection with the cause of action and only between the same 
parties”. The claims have to be identical with regard to both the legal and the 
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factual grounds (i.e. the same legal rule).55 Hence, the condition of “the same 
claim” is not fulfilled when the cause of action is in contract in one lawsuit and 
in tort (or other legal ground) in a subsequent litigation.56 If the claims in the 
prior proceeding were not the same, either legally or factually, or the parties 
were not the same, res judicata does not apply.

Pursuant to art. 199 sec. 1.2 KPC a court must dismiss an action if a final 
judgment on the merits was issued with respect to the same claim (“unity” or 
“sameness” of the claim). According to case law, the claim is the same when 
both the scope (subject matter) of the action and the cause of action are the 
same (identical).57

With respect to damages for non-pecuniary loss, compensation also covers fu-
ture harm which is certain to occur or which can be foreseen at the moment of 
deciding the case. A final adjudication may not be modified or reconsidered 
since it is subject to the principle of res judicata. Thus, in case of a further 
decline in the victim’s health no additional award is allowed unless there ap-
pears a new injury that could not have been foreseen based on the facts of the 
adjudicated case.58 On the other hand, if the adjudicated award is symbolic 
(e.g. one zloty), whether in civil or criminal proceedings, the injured party still 
has a valid claim for non-pecuniary loss, unless the judgment states that the 
symbolic award makes up fully for the sustained damage.59

27. CASE STUDY (prior decision) P’s car is damaged in a traffic accident negli-
gently caused by D. P successfully sues D for the cost of a respray. After judg-
ment, it turns out that it was not only the car’s paintwork that was damaged in 
the accident, but also the engine. Is P barred from bringing a second claim for 
compensation in respect of the damage to the engine? Is the damaged engine 
regarded as part of the loss already addressed by the court or as an indepen-
dent harm?

The identity of a claim requires the same facts and the same legal ground. If the 
facts have not changed since the time when the court decided the first case, the 
new claim would be considered to be based on the same facts. It is important 
for a given fact to exist at the time of the first adjudication (here the damage to 
the engine), regardless of whether it was alleged by the plaintiff or not, even 
without his fault.60 Hence, the damaged engine will be regarded as part of the 

55 SN of 9 June 1971, II CZ 59/71, OSN 12/1971, item 226.
56 See K. Piasecki in: Komentarz do kodeksu postepowania cywilnego (Commentary to the Code 

of Civil Procedure) (1996) 1091, citing SN judgment of 22 April 1967, I CR 570/66, OSP 
7–8/1968 at 158, noted by Prof. W. Berutowicz who adds “ … otherwise we have multiple 
claims…”.

57 See S. Dmowski in: Komentarz do kodeksu postepowania cywilnego (Commentary to the Code 
of Civil Procedure) (1996) 709.

58 SN (Panel of 7 judges) of 27 November 1967, III PZP 37/67, OSN 7/1968, item 113.
59 SN of 23 November 1966, [1967] OSN, 94; SN 24.11.1966, [1967] OSN, 47.
60 See Piasecki (fn. 56) 1090.
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loss already addressed by the court if the latter so established on evidence. On 
the other hand it is possible to argue that a further loss that occurred after the 
judgment is not subject to res judicata and should be sought separately.61 The 
solution of the case in fact depends on the court’s approach to the distinction 
between actual and future loss. The doctrine is divided with respect to the 
reparation of future damage.

28. CASE STUDY (prior decision and contributory negligence) On the same facts 
as above, whilst addressing P’s compensation claim for the cost of the respray, 
the court holds that P was contributorily negligent and reduces the damages 
by half. Would the court hearing the subsequent claim for the damage to the 
engine be bound by the earlier court’s finding of contributory negligence? Is 
the damaged engine regarded as an independent loss that has not yet been 
addressed by the court, with the consequence that the earlier decision is not 
binding on the later court?

Having regard to what has been said above, the court would either not hear P’s 
subsequent claim for the damage to the engine or deal with it without account 
of the former judgment. Although formally not bound by the former judgment, 
the court might want to follow it for practical reasons.

However, case law would provide some guidance if we addressed a different 
scenario: additional, subsequent claims for annuity in a personal injury action 
(which is admissible) or for compensation of non-pecuniary loss. Here, the ini-
tial establishment of the scope of liability, including the degree of contributory 
negligence, will be binding on the new court.62

29. CASE STUDY (legal effect of settlement) Again assuming the same facts, ex-
cept that P’s initial claim is settled out-of-court rather than being resolved 
judicially, is P barred from pursuing the second claim by the fact of the earlier 
settlement? If not, is an agreed reduction in the compensation for reasons of 
contributory negligence binding in the second claim? Is it significant whether 
the harm sustained is regarded as a single indivisible loss or a plurality of 
losses?

Under the Polish Civil Code, by way of settlement the parties make mutual 
concessions within the scope of the legal relation existing between them in 
order to remove uncertainties as to the claims arising from that relation or to 
ensure their performance, or in order to avoid a dispute which exists or may 
arise (art. 917 KC). 

P is not barred from pursuing the second claim before a court, since the out-of-
court settlement is a contract and has no “procedural” effects. The courts are 
not bound by it. Hence, an agreed reduction in the compensation for reasons 

61 See Kaliński (fn. 20) 477.
62 Ibid., 1096 f.
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of contributory negligence is not binding in the court action for P’s second 
claim.

It is also worth mentioning that the avoidance of the legal consequences of a 
settlement concluded under the influence of an error is permissible only where 
the error pertains to a state of facts which both parties considered beyond doubt 
and if the dispute or uncertainty would not have arisen if the parties had known 
the true state of affairs (art. 918 § 1 KC). Hence, P could not avoid the legal 
consequences of the settlement, because his error related to the scope of the 
claim for damages, thus, precisely the subject matter of the dispute.

Class and Representative Actions, Test Cases, Mass TortsD. 

30. In your national legal system, what kinds of procedural mechanisms allow 
compensation claims by several different claimants to be combined before a 
single court? If different claims are combined, are they considered to relate to 
a single indivisible loss or to a plurality of losses?

The combination of compensation claims by several different claimants is al-
lowed under the conditions set in art. 72 KPC. Pursuant to art. 72 § 1 sec. 1 
KPC, two or more plaintiffs may join in one suit if their claims are based on 
the same facts and the same cause of action (the same legal basis). They are 
regarded as co-plaintiffs even though the scope of their claims for compensa-
tion may vary. 

However, the judicature is not uniform as to the nature (material or formal) 
of the joinder of actions in personal injury cases. The fact that the scope of 
personal injury varies with respect to each individual may be considered as a 
different, not “the same” fact. Still, the victims may join in one lawsuit if their 
claims are based on similar facts, the claims are of a similar nature and are 
based on the same provisions of law (art. 72 § 1 sec. 2 KPC). It is a different 
ground for the joinder, which requires that a court has jurisdiction over each 
individual claim and over all the claims.

31. What are the prerequisites of a class action (or its nearest equivalent) in your 
national legal system? Please give examples of the use of class actions in tort 
cases in your country. What are the differences between claiming compensation 
by means of a class action and compensation claims filed by each victim sepa-
rately? If a victim is not satisfied by the judgment delivered by the court in a class 
action, can he bring an independent action on his own if a) he had previously 
been party to the class action, and b) he had never been party to the class action? 
What is the legal effect of a judgment in a class action? If a group of claimants 
sues for compensation by class action, does it lead to the aggregation of each 
claimant’s injuries so that they are regarded as a single indivisible loss?

Class actions are unbeknown to the Polish civil procedure. However, the legis-
lator is considering whether to introduce such a mechanism into Polish law.

 86

 87

 88

 89



Poland 321

32. Under what conditions may an action (“a representative action”) be brought 
by a consumer protection association on behalf of a group of persons affected 
by the same tortious conduct? Please give examples of the use of representative 
actions in tort cases in your country. What are the legal effects of a judgment 
delivered in such proceedings on compensation claims brought by each victim 
independently? If an individual victim is not satisfied by the court’s decision in 
the consumer action, can he pursue his own claim independently? Is the harm 
sustained by each victim regarded as an independent loss though it has been ad-
dressed by the court within the framework of the representative action?

Consumer organizations or local consumer ombudsmen may commence civil 
proceedings on behalf of consumers on a general basis (art. 61, 633 and 634 
KPC), that is in “cases pertaining to the protection of consumer rights” (which 
is interpreted widely by the Supreme Court). Their position is similar to that of 
a public prosecutor. The judgment is binding on the consumer as he is consid-
ered a party to the proceedings (has a material legal standing).

Actions on behalf of a group of consumers would require the same conditions to 
be met as in the situation where separate lawsuits were brought. No examples of 
the use of representative actions in tort cases in Poland may be provided.

33. Do the procedural laws of your country provide any other mechanisms (e.g. 
test cases) for combining a number of different compensation claims before the 
same court? What preconditions must be met? In particular, is a specific link 
(legal connection) required between each of the losses alleged? What legal 
consequences flow from the combination of different compensation claims by 
such mechanisms?

No “test cases” are available under Polish law. 

34. CASE STUDY (railway accident) A train operated by D Company derails on 
a high speed line, injuring 100 of those on board. The victims have different 
legal relationships to D Company. Some were paying passengers, some were 
travelling gratuitously, and others had no permission to be on board. Is it 
possible to combine the compensation claims of the victims through a) a class 
action, b) a representative action, or c) any other procedural mechanism? If 
several claims are combined and addressed in the same proceedings, is the 
harm sustained by each victim regarded as part of a single indivisible loss or 
as an independent loss amongst a plurality of losses?

A class action is impossible and a representative action is unlikely. I would 
incline to the answer that the harm sustained by each victim will be regarded 
by a Polish court as an independent loss amongst a plurality of losses arising 
from the same incident.

In any event, the combination of several different claimants is allowed un-
der the conditions set in art. 72 KPC, explained supra no. 87 f. Two or more 
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plaintiffs may join in one suit if their claims are of the same type and they are 
based on the similar facts and cause of action. Here the victims may rely on the 
tort regime art. 435 KC. Even the passengers who had a contract with D may 
choose the delictual basis of their claims (they may do so because art. 443 KC 
provides for the concurrence of regimes liability). The cause of action based on 
art. 435 KC will be strict liability. 

Insurance AspectsIV. 

Caps and DeductiblesA. 

35. In your national legal system, are there statutory principles or have the 
courts developed general principles that address the issue of whether a dam-
age event is considered to be a single incident, in which case it is the insurer’s 
overall liability that is limited by any applicable cap, or a plurality of several 
independent losses, in which case the cap applies to each, leaving the insurer 
to pay up to the specified sum for each one? Alternatively, is this issue ad-
dressed by standard clauses used in contracts of insurance?

In Poland no statutory principles address the issue of whether a damage event 
is considered to be a single incident or a plurality of several independent loss-
es. Pursuant to the Civil Code, as a result of a contract of insurance, an insurer 
undertakes to effect a payment in the case of the occurrence of an event defined 
in the contract, while the insuring person undertakes to pay the premium. In 
property insurance, the performance of an insurer consists in particular of a 
specified compensation for loss arising from the event defined in the contract. 
Therefore, a damaging event should be treated as an event causing one dam-
age, consisting of several losses.

Damage in insurance law is seen in the same way as damage in civil law. 
Hence, as explained earlier, it is considered to be a single incident that, accord-
ing to the theory of difference, causes loss in the financial rights (patrimony) of 
the insured as well as in his non-pecuniary rights and interests. The courts look 
at the position of the insured and at the position of the person injured. Thus, the 
general rules of the Civil Code regarding recovery for losses find their applica-
tion. However, the damage is to be repaired only by a money payment (art. 363 
§ 1 KC). Subject to a contractual or statutory cap, the extent of damages must 
be determined in such a way as to redress completely the damage sustained by 
the injured (art. 361 § 2 KC). The claim is for compensation of the loss suf-
fered and not for reimbursement of expenses.63 

According to art. 824 § 1 KC, if it was not agreed otherwise, the insurance 
sum stated in the contract constitutes the upper limit of the insurer’s liability. 
The cap (called “the insurance sum”) relates to the insurance of property, and 

63 See recently SN Resolution of 7 judges of 17 May 2007, III CZP 150/06, OSN 10/2007, item 
144.
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not of civil liability. In liability insurance the scope of liability of the insured 
determines the scope of compensation to be paid by the insurer, subject to 
the limit set by “the guaranteed sum”. According to the Civil Code, when the 
insurer’s overall liability is limited by a contractual cap, it is to be applied to 
each incident causing damage. It also limits the insurer’s liability when several 
damaging events occurred during the same period of insurance coverage and 
the sum of all losses suffered by the insured would exceed the cap. 

Standard clauses used in contracts of liability insurance provide for two types 
of guarantee sums: per one occurrence and in the annual aggregate (that is for 
all events that may occur in the period covered by the contract) or, quite com-
monly recently, for the combination of the two. 

In the case of a cap “per one occurrence”, the limit of the insurer’s liability ap-
plies to each damaging event separately. Thus, if many damaging events occur, 
the actual extent of the insurer’s liability may exceed the cap. This type of cap 
is used in the standard terms of the liability insurance of the provider of medi-
cal services, cited as example infra no. 121.

In the case of a cap “in the annual aggregate”, each time the insurer pays, the 
cap is reduced until it is exhausted. This option is quite unfavourable for vic-
tims of collective losses or series of losses. If the sum that is available would 
not be sufficient to indemnify all the insured, it is to be apportioned pro rata 
parte or on a first come basis. 

36. CASE STUDY (building insurance and insurance cap) P is the owner of factory 
premises consisting of several buildings which he has insured against harm 
resulting from severe weather conditions. The insurer’s liability is capped at 
€ 500,000 per damage event. During a thunderstorm that lasts several hours, 
two of the buildings are struck by lightning and both are completely burnt 
down. Each of the buildings was worth € 300,000. What is the insurer’s obliga-
tion to pay for the damage under the policy?

A thunderstorm that lasts several hours should be treated as one event (oc-
currence), triggering the obligation to compensate for both buildings. The in-
surer’s liability will be capped at € 500,000 with regard to the event. The dam-
age to the patrimony of the insured is determined by the theory of difference. 
Thus, P (the only “victim”) suffers one damage, even though an insurer may 
determine separate caps (sub-limits) for separate buildings for the sake of risk 
calculation. The latter is treated simply as the insurance technique that exerts 
no influence on the right of the insured to compensation.

37. In your national legal system, have the courts developed general principles 
that address the issue of whether a damage event is considered to be a single 
incident, in which case the insured has to bear any stipulated deductible only 
once, or a plurality of several independent losses, in which case the deductible 
applies to each, leaving the insured to bear the amount several times? Alter-
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natively, is this issue addressed by standard clauses used in contracts of insur-
ance? If third-party insurance is required by law, would this have any effect on 
the legality of a deductible?

The Civil Code provisions on insurance contracts do not contain any rule con-
cerning deductibles, hence they are subject to the principle of freedom of con-
tract. A first-party policy will often be subject to a deductible so as not to cover 
the initial amount of the claim. Deductibles in respect of third-party claims are 
generally permitted. They usually serve two purposes: the désintéressment of 
the insured in the coverage of small claims and prevention. However, in cer-
tain fields deductibles are excluded by mandatory provisions, such as in road 
traffic insurance. This insurance is heavily regulated by mandatory provisions, 
contained in the Act of 22 May 2003 on compulsory insurance, the Insurance 
Guarantee Fund and the Polish Bureau of Traffic Insurers.64 In the areas not 
covered by the Act, the Civil Code provisions on insurance contract apply.65 

According to typical standard clauses, the deductible is applied to a claim cov-
ered by the insurance, or to the payments made with respect to one occurrence, 
and does not reduce the liability cap. 

Example (liability insurance): “A policy may be subject to a deductible (fran-
szyza redukcyjna/udział własny). Unless the parties agreed otherwise, this de-
ductible applies per occurrence(…). The deductible is applied to a claim cov-
ered by the insurance and does not reduce the liability cap”.

It is disputable in doctrine whether any limitations of the insurer’s liability 
other than the guarantee sum, such as deductibles, should be used in the liabil-
ity insurance.66 One of the largest and most popular Polish insurers does not 
apply a deductible to compensation for personal injury in a liability insurance 
context.

38. CASE STUDY (auditors’ liability) P, an independent auditor engaged by X Ltd 
to certify its accounts, is asked by X Ltd to meet with two potential investors in 
the company, A and B. At the meeting, P vouches for the company’s financial 
well-being. In consequence, A and B make large purchases of shares in X Ltd. It 
transpires that P negligently misrepresented the value of the company to the in-
vestors. A and B consequently suffer economic losses which they seek to recover 
as damages from P. In principle, their losses are covered by P’s professional 
indemnity insurance, but according to the terms of the policy the insured has to 
bear a deductible of € 5,000 per damage event. In the instant case, does P have 
to bear the deductible amount only once or with regards to both claims?

64 Dz.U. no. 124 at 1152 with later amendments.
65 See art. 36 of the Act 22 May 2003 on compulsory insurance, the Insurance Guarantee Fund and 

the Polish Bureau of Traffic Insurers, Dz.U. no. 124 at 1152 with later amendments.
66 See E. Kowalewski, Prawo ubezpieczeń gospodarczych (The insurance law) (3rd ed. 2006) 

405.
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As mentioned above, according to typical standard clauses the deductible is ap-
plied to a claim covered by the insurance or to the payments made with respect 
to one occurrence. 

The answer to this question also involves the proper understanding of an “oc-
currence”. The auditor’s negligence is the occurrence (incident) triggering the 
insurer’s liability in a professional indemnity insurance. It is an incident (a 
primary cause) that caused loss of property. One occurrence may embrace a 
plurality of losses suffered by different persons. If the policy contains a claims 
series clause, then, under a typical wording of such a clause, P will have to bear 
the deductible only once. In other cases, the deductible will be applied each 
time the insurer pays to the claimant.

Other Limits on the Amount of CoverB. 

Aggregate limit clauses1. 

39. In your country, do standard-term insurance policies use aggregate limit 
clauses whereby the liability of the insurer is capped by a maximum amount 
per specified period? If so, please give examples of how these clauses are 
worded and how they are interpreted, paying particular regard to the issue of 
whether a damage event is considered to be a single indivisible loss (therefore 
falling into only one period) or a plurality of losses (potentially falling into 
several different periods).

Most often a policy will contain two upper limits: apart from the maximum 
sum per occurrence, a policy will be subject to an aggregate limit for all claims 
so that the insurer is protected no matter how many occurrences are involved. 
Insurers often determine separate caps (sub-limits) for separate losses for the 
sake of risk calculation. 

Example 1: (Car assistance): “The ‘insurance sum’ limits the overall liability 
of the insurer for all damaging events that occur in the period of insurance pro-
tection. After any payment effected by the insurer under the contract the limit 
of the insurer’s liability is reduced by the sum of costs borne by the insurer 
until the limit is exhausted.”

Example 2: (Liability insurance): “The insurer’s overall payments per one oc-
currence may not exceed a contractual cap set per occurrence, regardless of the 
number of persons who caused or contributed to the occurrence. The insurer’s 
overall payments for all occurrences that happened during the period of cover 
may not exceed an aggregate contractual cap.”
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Claims series clauses2. 

40. In your country, do standard-term insurance policies use claims series 
clauses whereby several independent damage events are treated as a single 
damage event (a single series) which is subject to a single liability cap? If 
so, please give examples of how these clauses are worded and how they are 
interpreted. Please state in particular what criteria are used for distinguishing 
between several independent damage events and a single damage series.

In the case of a series of losses, the wording of triggers used by insurers par-
ticularly influences the scope of an insurer’s liability. 

Example 1: (liability insurance of the provider of medical services): A con-
tractual definition of “trigger (accident)” – an event occurring in the insurance 
period, causing personal injury or property damage, notified for the first time 
to the INSURER within the statutory limits of claims prescription; all losses 
arising from the same event or arising from the same cause, regardless of the 
number of victims, are considered to be one accident and it will be assumed 
that they occurred at the moment of the first loss.

Example 2: (a standard liability insurance policy): “All incidents directly caus-
ing the damage covered by the insurance: a) arising from the same cause, such 
as for example from the same design, manufacturing or instruction defect or b) 
arising from delivery of a line of products having the same defect, regardless 
of the moment of its occurrence, are treated as one incident (trigger) and it will 
be assumed that it occurred at the moment of the occurrence of the first of the 
incidents directly causing the damage covered by the insurance (series dam-
age). The insurance coverage relates to all incidents of the series provided that 
the first incident falls within the period of cover. In such a case the insurance 
covers all losses of the series, even after the end of the insurance contract.”

In the cited standard terms an “occurrence” is an incident directly causing loss. 
It is not the same as damage, and one occurrence may embrace a plurality of 
losses, suffered by different persons. 

In other business liability insurance claims series clauses are worded almost 
identically as in Example 2. However an “accident” may be defined as an oc-
currence of loss. Hence, a different trigger, depending on its interpretation, is 
likely to cause problems in long tail risks. 

Long tail damage3. 

41. In your country, do standard-term insurance policies use clauses whereby 
the liability of a former insurer is limited to a specified period of time after the 
end of the insurance contract? If so, please give examples of how these clauses 
are worded and how they are interpreted. What is considered to be the starting 
point for the relevant limitation period (e.g. the date on which the insurance 
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contract ended, the date of the insured’s negligence or the date on which the 
damage was sustained)? In this context, where is the line drawn between sev-
eral independent damage events and a single damage event?

There are four possible triggers which parties to the contract are allowed to use 
to fix the point at which insurance coverage may arise (art. 822 § 3 KC). The 
insurers operating on the Polish market use all the possible triggers, although 
one could point to the act committed (causation principle) and the loss occur-
rence trigger as most common. This situation leads to two possible results:

A double protection of the insured. In this situation the arbitration practice • 
supports the solution that the liability of insurers should be apportioned as 
if it was a situation of a double insurance coverage (art. 8241 KC). Hence, 
first of all, the insured may not claim payments exceeding the scope of 
the damage. Secondly, as between the insurers – each is responsible in the 
same proportion as the insurance sum in his contract relates to the sum of 
all caps (insurance sums) in the overlapping contracts. 
The creation of lacunae in the protection of the insured/victim. For this • 
reason in the Polish insurance market the insured usually choose not to 
change their liability insurer so that they are afforded a continuous insur-
ance coverage. 

Sometimes standard clauses explicitly provide for a continuous coverage with 
regard to losses that occur or claims that are raised under a current insurance 
policy if the accident causing the damage occurred under a former policy (with 
the same scope of protection) issued by the same insurer and provided that the 
insured has been covered continuously by the policies of that insurer.

The default trigger was established by the latest revision of the provisions of 
the Civil Code on insurance contracts (art. 805–834 KC) by the Act of 13 April 
2007 (Dz.U. no 82, item 557) on the Revision of the Civil Code (in force from 
10 August 2007). Art. 822 § 2 KC now provides that in the absence of a con-
tractual clause, the liability insurance contract covers losses that result from 
an incident stipulated by the contract that occurred in the period of cover. This 
legislation also added art. 9a to the Act of 22 May 2003 on compulsory insur-
ance by introducing the said trigger as mandatory for all compulsory liability 
insurance (see infra no. 126).

Example 1: (accident insurance of first party drivers and passengers): “Pay-
ments by the insurer include the following: 1) in the case of death resulting 
from the accident, if the death occurred within the period of 2 years from the 
date of the accident and was caused by the injuries suffered in the accident – 
50% of the insurance sum.(…) The costs of prostheses or of special protective 
or supportive means as well as the costs of treatment are reimbursed if they are 
borne within the maximum period of two years since the date of the accident 
(…) These payments overall may not exceed 30% of the insurance sum. The 
insurer deducts 30% of the costs of treatment. (…) If the insured received pay-
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ment for the permanent bodily disability and then died as a result of the same 
accident, the payment in the case of death is effected only when it would be 
higher than the first payment and after the deduction of the latter.”

This is an example where personal injury is treated as one damage, regardless 
of whether it eventually causes death and regardless of when claims such as 
for reimbursement of the costs of treatment actually accrue. The deductible is 
applied only to certain claims.

Example 2: (compulsory liability insurance of the provider of medical ser-
vices): A contractual definition of trigger (accident): “an event occurring in the 
insurance period, causing personal injury or property damage, notified for the 
first time to the INSURER within the statutory limits of claims prescription; 
all losses arising from the same event or arising from the same cause, regard-
less of the number of victims, are considered to be one accident and it will be 
assumed that they occurred at the moment of the first loss.” 

In this example the periods of prescription of claims (typically 3, 10, 20 years) 
constitute the period of time, mostly after the end of the insurance contract 
during which the insurer is still liable. The notification of the first claim suf-
fices. Thus, further claims arising from the same cause, although notified after 
the periods of prescription had run, would fall within the insurer’s coverage. 
Here, the unity of a cause or an event inflicting damage is the criterion used 
for distinguishing between several independent damage events and a single 
damage event.

42. CASE STUDY (long tail damage) P Company develops, manufactures and dis-
tributes motor equipment, including fuel pumps. As the result of a design fault 
in the pumps, the fuel supply of motor vehicles in which they are incorporated 
is often interrupted without warning. Assume that this leads to numerous ac-
cidents for which P Company is liable under your laws on product liability. 
Until a) the pump’s development, b) its manufacture, c) its distribution, and 
d) the consequent accidents, P Company’s product liability was insured by I. 
After the termination of the insurance contract with I, P Company takes out in-
surance with J. Which insurer, I or J, has to cover P Company’s liability for its 
faulty fuel pumps in each of scenarios a)-d)? Assume that the standard terms of 
both insurers’ contracts contain clauses on liability for long tail damage that 
are most common in your country.

Based on the examples of standard clauses given above, the loss occurrence 
trigger should be assumed as most common in product liability insurance in 
Poland.67 If we understood “loss occurrence” to embrace also a damaging 
event, that is the incident that directly causes personal injury or loss of property 
(not the primary cause of the loss), it would mean that the insurer’s liability 
is triggered by d) – the consequent accidents. Depending on the moment of 

67 This answer would follow from the standard terms cited supra no. 113.
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the occurrence of the first of the incidents directly causing the damage (series 
damage), either I or J will have to cover P’s liability. 

Liability limits in compulsory third-party insurance4. 

43. Would the fact that, in certain fields, third-party insurance is required by 
law have any effect on the extent to which liability limits in terms of aggregate 
series clauses, claims series clauses and long tail damage clauses are legally 
allowed?

In the fields where third-party insurance is required by law, the respective reg-
ulations set up minimum caps in the form of aggregate series clauses. 

For example, in traffic liability insurance and farmers’ liability insurance the 
statutory caps are set separately with respect to damage to property (€ 300,000) 
and to personal injury (€ 1,500,000). Either cap concerns all losses arising 
from one event, regardless of the number of victims (see art. 36 and 52 of the 
Act of 22 May 2003 on Compulsory Insurance).

However, triggers seem to have the greatest effect on the scope of limitation 
of the liability. The Act of 13 April 2007 on the Revision of the Civil Code 
added art. 9a to the Act of 22 May 2003 on Compulsory Insurance by intro-
ducing the default trigger as mandatory for all compulsory liability insurance. 
Hence, a compulsory liability insurance contract covers losses that result from 
an incident stipulated by the contract that occurred in the period of cover. This 
solution follows the tradition of Polish insurance law and, while being the wid-
est interpretation of “accident” (occurrence), is most favourable to the victim. 
Moreover, taking the damaging event as the trigger allows for the determina-
tion of the regime of liability (ex contractu or ex delicto). Nevertheless, this 
trigger also has certain faults (the problem of gradation of causes, the distinc-
tion between primary cause/exposure and a direct cause, the risk of referral of 
the victim to a previous insurance contract with a lower cap, etc.).68

68 See Kowalewski (fn. 66) 399.
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AGGREGATION AND DIVISIBILITY OF DAMAGE IN SPAIN: 
TORT LAW AND INSURANCE

Albert Ruda/Josep Solé Feliu

GeneralI. 

1. Does your legal system have general rules, whether statutory or case-law, 
which regulate the categorisation of harm as a single indivisible loss or a 
plurality of losses? Have such rules been proposed in the secondary legal lit-
erature? Does the distinction have any significance in practice?

The categorisation of harm as a single indivisible loss or a plurality of losses 
does not seem to have major significance in Spanish legal practice. Neither 
case-law, statutes nor legal scholars use such categorisation to establish dif-
ferent effects for each of these categories. The Spanish approach seems to be 
quite a different one, since the kind of issues connected with this Question-
naire are dealt with by means of other conditions of liability different from 
damage – such as causation – or by means of procedural tools (e.g. proof by 
presumptions).

The different categories of harm recognised by Spanish legal scholars are not 
directly aimed at “dividing” or “aggregating” harm in the sense of this Ques-
tionnaire. As in other legal systems, Spanish law uses the basic distinction 
between pecuniary and non-pecuniary losses,1 as well as their subcategories 
(loss of earnings [lucrum cessans] and harm actually sustained [damnum emer-
gens], in the case of pecuniary losses; and, in the field of non-pecuniary loss, 
pain and suffering and bodily injury [daño corporal, in the sense of the Italian 
danno biologico] as an autonomous head of damages).2 It also distinguishes 
between “direct” and “indirect” harm (or “immediate” and “mediate” harm), 

1 Among many others, R. de Ángel Yágüez, Tratado de responsabilidad civil (1993) 671 ff.; F. Pan-
taleón Prieto in: C. Paz-Ares/L. Díez-Picazo/R. Bercovitz/P. Salvador, Comentarios del Código 
Civil II (1991) 1988 ff.; M. Yzquierdo Tolsada, Sistema de responsabilidad civil, contractual 
y extracontractual (2001) 155; E. Vicente Domingo in: L.F. Reglero Campos (ed.), Tratado de 
responsabilidad civil (3rd ed. 2006) 266 ff.

2 On these categories, see M. Martín-Casals/J. Ribot/J. Solé, Compensation for Personal Injury 
in Spain, in: B.A. Koch/H. Koziol (eds.), Compensation for Personal Injury in a Comparative 
Perspective (2003) 267–270.
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depending on whether harm is the direct consequence of the tortfeasor’s con-
duct or is only an indirect consequence.3 Following the French legal tradition, 
some legal writers distinguish “intrinsic loss” and “extrinsic loss”.4 The first 
is the harmful modification of the asset itself affected by the harmful event 
(intra or circa rem), whereas the second is the harm produced, not in the object 
directly injured, but in other property assets of the victim (extra rem). Finally, 
legal scholars and case-law also distinguish (i) “continuous harm” (daño con-
tinuado), which is the actual harm prolonged continuously in time; (ii) “future 
harm” (daño futuro), which is harm which has not yet been produced, but is 
certain to arise in the future; and (iii) “supervening harm” (daño sobrevenido), 
as harm arising in the future, which in spite of being the consequence of the 
conduct of the tortfeasor, could not be foreseen at the time of the harmful 
event.5 Although the last category of harm has a certain autonomy with regard 
to other injuries arising from the same conduct, neither case-law nor legal writ-
ing seem to consider this category as an “independent loss”.

To the reporters’ knowledge, a possible meaning of the concept of “divisible 
losses” can be linked with the so-called “doctrine of the same damage” (for 
instance, in England), regarding cases of multiple causation.6 However, such 
doctrine has not been well received in Spain. Certainly, some legal scholars de-
fine cases of multiple causation as “several conducts [which] are the cause that 
produces the same damage”, but the analysis is usually focused on the causal 
link rather than on harm, so authors do not usually elaborate further on the 
sameness of damage. Recently, it has even been suggested that the doctrine of 
the “same damage” should not be followed in Spain, due to the difficulties in 
defining what “same damage” really is.7 In the statutory field, most Acts deal-
ing with multiple causation provide for solidarity among concurrent tortfeasors 
without paying any attention to the question whether damage is “the same” or a 
“single indivisible harm”. The exceptions to this tenet seem few. The first can 
be found in the regime on product liability. According to the General Act for 
the Protection of Consumer and Users 2007 (Real Decreto Legislativo 1/2007, 
de 16 de noviembre, por el que se aprueba el texto refundido de la Ley Gen-
eral para la Defensa de los Consumidores y Usuarios y otras leyes comple-
mentarias [LGDCU-2007]),8 “[P]ersons who are liable for the same damage 

3 This distinction refers more to causation than to harm (see Yzquierdo (fn. 1) 149).
4 See A. Carrasco Perera in: M. Albaladejo (ed.), Comentarios al Código Civil y Compilaciones 

Forales (1989) vol. XV-1, 712 ff.; Yzquierdo (fn. 1) 147 f.; M. Martín-Casals/J. Ribot, “Pure 
Economic Loss”: la indemnización de los daños patrimoniales puros, in: S. Cámara Lapuente 
(ed.), Derecho Privado Europeo (2003) 888.

5 Yzquierdo (fn. 1) 148; E. Roca, Derecho de daños (3rd. ed. 2000) 126.
6 See, e.g., in English law, W.V.H. Rogers, Winfield & Jolowicz on Tort (16th ed. 2002) 735. From 

a comparative perspective, W.V.H. Rogers (ed.), Unification of Tort Law: Multiple Tortfeasors 
(2004).

7 See C. Gómez Ligüerre, Solidaridad y derecho de daños. Los límites de la responsabilidad colec-
tiva (2007) 323 ff.

8 BOE (Boletín Oficial del Estado, Official Gazette) no. 287, 30.11.2007. The first Act to im-
plement the EC Directive was the Product Liability Act 1994 (Ley 22/1994, de 6 de julio, de 
responsabilidad civil por daños causados por productos defectuosos [BOE no. 161, 7.7.1994]).
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according to this book shall be liable on a solidary basis before the victims” 
(Art. 132). However, this rule derives from the European Directive on Prod-
uct Liability (Art. 5) and is not really representative of the Spanish approach. 
Similarly, Act 26/2007, of 23 October, on environmental liability,9 refers to 
the “plurality of persons liable for the same damage” (Art. 11), providing that 
“where a plurality of operators exists and their contribution to the causation of 
harm or the imminent threat of causing it is proved, they will be held severally 
liable, unless a specific act applicable to the case provides otherwise”. 

Probably, one of the reasons why Spanish tort law has felt no need to de-
velop the “same damage doctrine” or the concept of “indivisible harm” is that 
solidarity is the general regime adopted by case-law in a very wide number 
of cases dealing with plurality of causes, plurality of tortfeasors and causal 
uncertainty, irrespective of whether the multiple tortfeasors acted in a single 
causal process10 or by means of several causal courses which concurred to 
cause harm.11 Case-law focuses on whether it is possible to ascertain which 
specific conduct of the potential tortfeasors caused harm or the degree of par-
ticipation of each tortfeasor. If it is not possible, liability on a solidary basis is 
established. Otherwise, several liability applies.12

Liability for DamageII. 

Recoverability of Divisible and Indivisible LossesA. 

2. In your national tort law, is liability for damage addressed separately for 
different parts of the overall loss where different protected interests are af-
fected (e.g. interference with the person or interference with property; pecu-
niary damage or non-pecuniary damage) even if the harm resulted from the 
same tortious conduct by the same tortfeasor? If the requirements for liability 
have to be addressed separately for each kind of loss, how might this affect the 
tortfeasor’s liability?

As a rule, the regime of liability and its conditions do not change according to 
the sort of harm or the nature of the legally protected interest. This statement 
applies to the general regime of liability based on fault – Art. 1902 ff. Spanish 
Civil Code (CC) – as well as to the statutory regimes of strict liability.

Following the French model, Art. 1902 CC establishes a general clause of tort 
liability based on fault which imposes the duty “to repair damage caused” on 
the tortfeasor, without any further distinction regarding damage or the legally 
protected interest. Accordingly, the concept of compensable damage is inter-

9 BOE no. 255, 24.10.2007, 43229–43250.
10 SSTS 19.7.1996 (RJ 1996, 5802); 7.3.2002 (RJ 2002, 4151); 29.12.2006 (RJ 2006, 9608).
11 Sentencia del Tribunal Supremo (STS) 7.3.2002 (Repertorio de Jurisprudencia Aranzadi-West-

law [RJ] 2003, 41541); 14.7.2003 (RJ 2003, 4629); 14.12.2006 (RJ 2006, 9733).
12 STS 16.4.2003 (RJ 2003, 3718). In legal scholarship, see J. Solé Feliu, Pluralidad de causantes 

del daño y solidaridad, Revista de Derecho Privado (RDP) 2008, 3–42, 36 ff.
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preted in such a rule as including both personal injury and pecuniary loss-
es.13 As for special liability regimes, they do not usually distinguish between 
personal injuries (including non-pecuniary loss) and property damage. Conse-
quently, they apply strict liability rules that are applicable to both. This is the 
case of the special liability rules in the Code itself (e.g. Art. 1905 and 1908.2) 
and the statutes outside it.14 For instance, the statutory concept of “nuclear 
damage” includes “the loss of human lives, bodily injuries and damage to 
property” that occur as “a direct or indirect result of the radioactive proper-
ties, or of their combination with the toxic or hazardous properties of nuclear 
fuels or substances, or as a result of ionising radiations” (Art. 2.16 LEN). The 
same inclusion of personal and property damage is found in the regime on air 
navigation (Art. 116 LNA). In contrast to what happens in other legal systems, 
Spanish tort law does not limit compensation for non-pecuniary losses. Such 
losses are very broadly construed by case-law and they are not confined to 
cases of personal injury or to the infringement of specific protected interests. 
In practice, the main difference existing between pecuniary and non-pecuniary 
losses lies in the greater difficulty to assess the latter, what courts usually do 
according to “the circumstances of the case and to prudent and reasonable 
criteria”.15 By contrast, pecuniary losses are clearly governed by the principle 
of “restitutio in integrum”, and they are assessed according to the evidence 
provided by the parties. Pecuniary losses include both, damnum emergens and 
lucrum cessans. 

Only exceptionally does Spanish tort law provide for different regimes of lia-
bility depending on the protected interest affected. This is the case of Art. 1.I.1 
of the Ley de responsabilidad civil y seguro en la circulación de vehículos a 
motor (Road Traffic Liability Act, LRCSCVM),16 whose precedent was Act 
122/1962, of 24 December, of Road Traffic.17 According to this, a strict li-
ability rule applies to personal injury caused by a traffic accident, since it is 
understood that damage derives from the “risk created by driving” motor ve-
hicles (hecho de la circulación). Nevertheless, this rule has very little effect 

13 Instead of many, see F. Rivero Hernández in: J.L. Lacruz et al., Elementos de Derecho Civil II. 
Derecho de obligaciones, vol. 2 (2005) 457; Vicente (fn. 1) 267, 275.

14 E.g. Act of 29 April 1964, de Energía Nuclear (Nuclear Energy Act, LEN); Act 1/1970, of 4 
April, de Caza (Hunting Act, LC); Act of 21 July 1960, de Navegación Aérea (Air Navigation 
Act, LNA).

15 See, M. Martín-Casals/J. Ribot/J. Solé, Non-Pecuniary Loss Under Spanish Law, in: W.V. Hor-
ton Rogers (ed.), Damages for Non-Pecuniary Loss in a Comparative Perspective (2001) 192 
ff.

16 As established by the Additional Disposition 8th of Ley 30/1995, de 8 de noviembre, de or-
denación y supervisión de los seguros privados (BOE no. 268, 9.11.1995) (Act on the Ordering 
and Supervision of Private Insurance [LOSSP], which modifies the Act of Use and Circula-
tion of Motor Vehicles). More recently, this Act has been amended by Act 21/2007, of 11 July 
(BOE no. 166, 12.7.2007) to adapt it to the so-called Fifth Directive (Directive 2005/14/EC 
of the European Parliament and of the Council of 11 May 2005, Official Journal [OJ] L 149, 
11.6.2005,14–21).

17 Ley 122/1962, de 24 de diciembre, de Uso y Circulación de Vehículos de Motor, amended by 
Decreto 632/1968, de 21 de marzo; RD Legislativo 6/2004, de 29 de octubre, and Ley 30/1995 
(see previous fn.).
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in practice, since courts usually resort to Art. 1902 CC and shift the burden of 
proof of fault of the tortfeasor on the basis of a presumption of fault.18 By doing 
this, some of the most significant differences between strict liability and fault 
liability simply disappear.19 Moreover, according to prevalent legal opinion, 
the LRCSCVM does not exclude the applicability of the general rule of fault 
liability (Art. 1902 CC). In fact, the claimants usually ground their claim for 
compensation for all kinds of damage (personal injuries and property losses) 
on such a provision if the fault of the driver seems clear, instead of grounding 
it on Art. 1902 CC for property losses and the provisions of the LRCSCVM 
for personal injuries (i.e. Decisions of the Supreme Court [SSTS] 19.12.1986 
[RJ 1986, 7682]; 17.4.1995 [RJ 1995, 3393]). In this field, since 1995 a legal 
tariffication scheme governs compensation for losses arising from personal in-
juries and death. Regarding non-pecuniary losses, the legal regime starts from 
the principle that they shall be awarded “the same for all victims” (Annex I 7), 
and that only under very special circumstances slight corrections should be al-
lowed. Regarding legal tariffication of pecuniary losses – and, specifically, loss 
of earnings – the Constitutional Court has established that it conforms to the 
Constitution when liability is strict, but not when liability is governed by fault. 
In this later case, the principle of full compensation (restitutio in integrum) 
must allow to the victim claiming for the compensation of all loss of earnings 
sustained, and it would contradict the constitutional principle of effective ju-
dicial protection (Art. 24 Spanish Constitution) to restrict that compensation. 
Accordingly, in the case at stake, the Constitutional Court considered that legal 
tariffication of loss of earnings caused by temporary disability was unconsti-
tutional when the driver causing the harm has been at fault (STC [Decision of 
the Constitutional Court] 181/2000, 29 of June).

3. CASE STUDY (different kinds of loss; contributory negligence) P is injured, 
and his glasses are broken, in a traffic accident negligently caused by D. P 
claims compensation for a) pain and suffering b) medical expenses and c) 
his broken glasses. Is P’s harm regarded as a single indivisible loss or as a 
plurality of independent losses? Assuming P had not fastened his seat belt, 
how is his contributory negligence taken into account with regard to each of 
the three categories of his damage?If there are differences in the effect of the 
contributory negligence depending on the kind of loss suffered, how are these 
justified?

Probably, traffic liability would not be a representative example of the general 
regime of liability in tort since, as has been explained, this area is governed by 
a strict liability regime with specific rules for personal injuries and property 
losses. However, since the accident of the hypothetical was caused by fault, D 

18 See M. Martín-Casals/J. Solé Feliu, Fault under Spanish Law, in: P. Widmer (ed.), Unification 
of Tort Law: Fault (2005) 227–233. However, from 2006 the Supreme Court may be revers-
ing this trend (see SSTS 22.2.2007 [RJ 2007, 1520]; 11.9.2006 [RJ 2006, 8541]; 7.5.2007 [RJ 
2007, 3553]; 30.5.2007 [RJ 2007, 4338]); (among others, SSTS 22.12.1986 [RJ 1986, 7796]; 
8.11.1999 [RJ 1999, 8054]; 18.7.2006 [RJ 2006, 5345]).

19 See L. Segovia López, Responsabilidad civil por accidente de circulación (1998) 365.
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would be liable in tort as a rule and P could receive compensation for both per-
sonal injuries (including pain and suffering,20 as well as medical expenses) and 
pecuniary losses (including the cost of repairing or acquiring new glasses).21 
The result would be the same if either the LRCSCVM (strict liability for per-
sonal injuries and fault liability according to general tort law rules for pecuni-
ary losses) or the general rule of fault liability was applied (Art. 1902 CC).22 
As for damage arising from personal injuries and death caused by road traffic 
accidents, in Spain there is a statutory tariffication scheme limiting the amount 
of the award (see infra no. 20 ff.).

Although a Spanish court would not probably tackle the question from the 
point of view of whether harm is a single indivisible loss or a plurality of dif-
ferent losses, it would probably consider P’s harm as different heads of a single 
damage, irrespective of the nature of the legal interest affected. From the point 
of view of the conditions of liability, it could be said that a Spanish court would 
tackle their analysis as a whole, once for all heads of loss and not separately for 
each one of them. However, if it seems that a single head of loss is not causally 
linked with the tortious conduct, it may be excluded from compensation.

With regard to P’s contributory negligence, neither the legislature nor the 
courts make any distinctions based on the categories of losses. As a rule, the 
reduction of the award in proportion to the contributory negligence of the vic-
tim will affect the global amount of the compensation and not one specific cat-
egory of losses. According to the LRCSCVM, “if the negligence of the driver 
contributes together with the negligence of the victim, an equitable reduction 
of the liability and a distribution of the amount awarded will take place, given 
the importance of each concurrent fault” (Art. 1.1.III). Such a reduction does 
not exclusively affect one of the items of the compensation (bodily harm or pe-
cuniary loss), but it affects the global amount without any further distinction.23 
However, if it is proved that contributory negligence affected one kind of loss 
only, the possibility of a Spanish court reducing the amount corresponding to 
such a kind of loss only cannot be disregarded.

4. In your national tort law, are there cases other than in respect of personal 
injury where the requirements for liability have to be addressed separately for 
each different kind of loss even though the harm resulted from a single tortious 
act or omission?

20 As has been said, Art. 1902 CC refers to damage very broadly. Non-pecuniary losses would also 
be compensated for under the strict liability regime for personal injuries of Art. 1 LRCSCVM 
(see SSTS 19.12.1986 [RJ 1986, 7682]; 20.12.1989 [RJ 1989, 8856] and 17.4.1995 [RJ 1995, 
3393] and many others).

21 Spanish case-law allows for compensation for damnum emergens and lucrum cessans, accord-
ing to Art. 1106 CC in relation with Art. 1902 CC (see SSTS 8.5.1990 [RJ 1990, 3690] and 
3.10.1996 [RJ 1996, 7009]).

22 See Segovia (fn. 19) 279, 295.
23 See Segovia (fn. 19) 304. In case-law, among many others, see SSTS 4.11.1991 (RJ 1991, 

7930); 5.7.1993 (RJ 1993, 5795) and 8.6.2005 (RJ 2005, 9720).
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Given that all the conditions of liability in tort are met, and leaving aside the 
cases mentioned in the previous questions, it seems that there are no other 
cases where the requirements for liability have to be addressed separately for 
each different kind of loss.24

Recoverability of Consequential LossB. 

5. Please state how consequential loss is defined in your national tort law. Is 
consequential loss regarded as an independent harm that has to be addressed 
separately or as part of the overall damage, meaning that there is no need 
to re-consider the requirements for liability found to have been satisfied in 
respect of the “primary loss”? Where is the line drawn between several inde-
pendent losses and a consequential loss?

The concept of “consequential loss” is scarcely known in Spanish tort law. Fol-
lowing the French legal tradition, Spanish legal scholars more frequently use 
the distinction between “intrinsic loss” and “extrinsic loss”.25 The first is “the 
harmful modification of the asset itself affected by the damaging event (intra 
or circa rem). “Extrinsic loss” is the harm produced, not in the object directly 
injured but in other property assets of the victim (extra rem). More recently, 
under the influence of Anglo-American and German terminologies, some writ-
ers have introduced the term “consequential economic loss” (in the sense of 
the German Vermögensfolgeschäden) to refer to “extrinsic loss”,26 i.e., a loss 
suffered by the same person who has suffered a direct loss, but which affects 
another interest of his/her wealth.27 Occasionally, the Spanish Constitutional 
Court has used the expression “derived or consequential harm” (daño derivado 
or consecuencial), in the field of damage caused by road traffic accidents, this 
being defined as “harm falling on the assets or property goods of the victim 
of an accident, different from the bodily injuries suffered by himself/herself” 
(STC 2000/181).28

Spanish law has not entered into the issue of whether “consequential loss” 
has to be considered an independent harm or not. Generally speaking, when a 
Spanish court decides whether consequential loss should be compensated for, 
it considers such a loss as a part of the overall damage, governed by the same 
conditions of liability as “primary losses”. The main issue arising refers to the 
scope of the compensable “extrinsic loss”. As has been said, it derives from 
the general clause of fault liability (Art. 1902 CC) that every sort of damage 

24 See M. Martín-Casals/J. Ribot/J. Solé, Spain, in: B.A. Koch/H. Koziol (ed.), Unification of Tort 
Law: Strict Liability (2002) 311.

25 See Carrasco (fn. 4) 712 ff., 387; Yzquierdo (fn. 1) 147 ff. and Martín-Casals/Ribot (fn. 4) 
888.

26 Thus, Carrasco (fn. 4) 711, 715, 720 ff. and Martín-Casals/Ribot (fn. 4) 888. 
27 In this sense, “consequential loss” can be distinguished from the so-called “indirect loss” (daño 

indirecto) or “pure economic loss” – in its form of “relational economic loss” (Martín-Casals/
Ribot (fn. 4) 887).

28 The decision can be found in <http://www.tribunalconstitucional.es>.
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is compensable. This includes the harm primarily suffered by the victim; the 
harm suffered by the victim him/herself in other items or rights as a “conse-
quence” of the first injury (intrinsic or consequential loss), and those indirect 
injuries that persons other than the victim suffer on their legal interests (dom-
mage par ricochet; daños patrimoniales puros – pure economic losses – if they 
have an economic nature, etc.) (Cf. Art. 113 Penal Code [CP-1995]).29 Accord-
ingly, the delimitation of the scope of the compensable damage will be mainly 
drawn by making reference, not to the kind of loss, but to other conditions of 
tort liability. These will not work differently by the mere question whether 
harm is “consequential” or “primary”.

A first criterion for delimitating the compensable “consequential harm” is 
found in Art. 1107 CC, applicable to obligations arising either from contract 
or from tort. According to this, the debtor-tortfeasor acting with good faith is 
liable for the foreseeable harm at the time where the harm was caused only, 
whereas the debtor-torfeasor acting with intent is liable for the whole damage, 
irrespective of whether it is foreseeable or not, provided that it is the neces-
sary consequence of the harmful conduct.30 Secondly, Spanish courts use other 
general conditions of tort liability to delimitate the scope of “consequential 
harm”. Case-law has usually rejected compensation on the basis that a suf-
ficient causal link between the harmful conduct and damage is lacking, or that 
damage has not been sufficiently proved.31

6. CASE STUDY (consequential loss; contributory negligence) P’s right hand is 
injured in a traffic accident negligently caused by D. Consequently, P is un-
able to pursue his career as a piano teacher for six weeks. P thus sustains loss 
of earnings. Assuming that P himself acted negligently and that his negligence 
contributed to his pain and suffering, but it did not have any effect on his abil-
ity to work and therefore on his loss of earnings, to what extent is D liable 
for a) P’s pain and suffering and b) his loss of earnings? In the instant case, 
is loss of earnings regarded as an independent loss that has to be addressed 
separately?

All the decisions of Spanish courts that the reporters have found apply a re-
duction for contributory negligence to the overall amount of damages.32 Nev-
ertheless, it is submitted that if the victim only contributed to cause one kind 
of his/her losses, reduction in the amount of compensation should only affect 

29 Among others see J. Santos Briz, La responsabilidad civil. Derecho sustantivo y procesal (1991) 
212; C. Vattier Fuenzalida, Los daños de familiares y terceros por la muerte o lesiones de una 
persona, in: Asociación de Profesores de Derecho Civil (ed.), Centenario del Código Civil 2 
(1990) 2075 and Vicente (fn. 1) 304.

30 See L.F. Reglero Campos in: L.F. Reglero Campos (ed.), Tratado de responsabilidad civil (3rd 
ed. 2006) 241; Yzquierdo (fn. 1) 148.

31 See e.g. SSTS 28.2.1983 (RJ 1983, 1078); 19.12.1992 (RJ 1992, 10703). In legal scholarship, 
see Martín-Casals/Ribot (fn. 4) 892.

32 SSTS 3.7.2001 (RJ 2002, 1702); 17.10.2001 (RJ 2001, 8642); 30.11.2005 (RJ 2005, 7859); 
30.4.2007 (RJ 2007, 2318).
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that specific kind of loss. This seems to be the fair way of attributing to each 
party the part or kind of losses he/she contributed to. In any case, a Spanish 
court would probably deal with this question from a causal approach rather 
than from an approach focused on the independency of losses. Therefore, once 
shown that D caused loss of earnings exclusively, whereas pain and suffering 
was caused in contribution with P, the latter would probably receive full com-
pensation for loss of earnings and receive a partial compensation for pain and 
suffering only, in proportion to the share attributable to D.

7. CASE STUDY (consequential loss; statute of limitation) In January 2000 D 
breaks into the production hall of P Company, which manufactures computer 
equipment. He damages some high-tech components which have been pre-
pared for delivery to other manufacturers. Since the break-in and the damage 
caused by D are not noticed immediately by P Company staff, some of the 
damaged computer equipment is sent to different manufacturers (A, B, and 
C) without having been repaired adequately prior to dispatch. Consequently, 
P has to pay damages to his customer A. After successfully claiming recourse 
from D in January 2002, P is sued for damages by his customer B and in Janu-
ary 2003 by C. Are the payments to B and C regarded as consequential losses 
that are part of the overall damage caused by D, or as independent losses that 
have to be addressed separately? What are the commencement dates for the 
limitation periods applying to P’s recourse actions in respect of his payments 
to A, B, and C?

In answering this question, we assume that it refers to the damage suffered by P 
once he had been sued by B and C (since the question mentions “consequential 
losses” and “pure economic losses”). Different answers would be given if B’s 
and C’s point of view was adopted, once they discovered that the products they 
received from P were defective as a consequence of the misbehaviour of D. In that 
case, they could file a claim in contract against P, or in tort against D. Therefore, 
it is assumed that the question is concerned with economic losses suffered by P 
– after being successfully sued by B and C, for the loss in value of the products 
received that had not been repaired – and with the claim filed by P against D.

We have not found Spanish decisions dealing with the set of problems posed 
by the question. As has been said, the general tort liability rule based on fault 
allows compensation for all sorts of damage (Art. 1902 CC). According to the 
reply to Question 5 (supra no. 12 ff.), neither legal writing nor case-law dis-
tinguishes between primary and consequential losses to define compensable 
damage. The idea of independent losses, aiming at delimitating the scope of 
compensable damage, is not used either. As has been explained, courts usu-
ally define compensable damage by means of other general conditions of tort 
liability, such as the lack of proof of damage, or the fact that causation has not 
been sufficiently established.33

33 See M. Martín-Casals/J. Ribot, Pure Economic Loss under Spanish Tort Law, in: W.H. van 
Boom/H. Koziol/Ch.A. Witting (eds.), Pure Economic Loss (2004) 63 ff.
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Probably, a Spanish court would compensate for damage arising from the pay-
ments of P to B and C, without taking into account whether they are part of 
the overall damage or independent losses. The fact that consequential losses 
claimed by P against D (consisting in the payments of P to A, B and C) arise 
after the damaging event and after the damage caused to computer equipment 
does not bar P’s claim. When new, aggravated or postponed losses (nuevos 
daños, daños agravados or daños diferidos) appear as the consequence of 
the same original event, not being foreseeable at the time of the first trial, the 
victim may file a new claim in tort, provided that all the conditions for tort 
liability are met.34 In the case under analysis, the action should be brought 
within one year from the moment the victim knew of damage (Art. 1968.2 
CC).35 Regarding the case at stake, it seems that the starting date for this 
limitation period would be different and be according to the date of every 
final judgment condemning P to pay damages to each of his/her customers 
(A, B and C).

8. In your national tort law, are there any other cases not previously mentioned 
where it may be decisive whether a harm is regarded as a consequential loss, 
and therefore only part of the “primary loss”, or as an independent harm 
caused by the same tortious act or omission?

Since the distinction between all these categories of losses does not fit well 
with Spanish tort law, the answer to this question must be negative.

Liability Caps and Minimum Thresholds C. 

9. Please state when, if at all, liability for damage is capped in your national 
tort law. In such cases, are there statutory provisions or case-law principles 
which deal with the issue of whether the consequent damage is a single indi-
visible loss – in which case the tortfeasor’s overall liability is capped by the 
maximum amount – or a plurality of several independent losses, for each of 
which the tortfeasor is liable up to the maximum amount?

Caps

Some statutes establishing strict liability regimes in certain fields of tort law 
set liability caps. The kind of loss capped in each Act is not the same and the 
rationale behind every cap is probably different too. Actually, in some Acts the 
cap only affects one specific sort of harm (personal injuries or death; damage 
to property), as in the case of product liability and air navigation accidents. By 

34 Among others, SSTS 8.2.1983 (RJ 1983, 867); 20.4.1988 (RJ 1988, 3267); 30.1.1993 (RJ 1993, 
355). In legal scholarship, among many others, L.F. Reglero Campos, La prescripción de la ac-
ción de reclamación de daños, in: L.F. Reglero Campos (ed.), Tratado de responsabilidad civil 
(3rd ed. 2006) 657–661.

35 The Catalan Civil Code provides for a limitation period of three years for actions in tort 
(Art. 121-21.d).
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contrast, other statutes cap the global amount of compensation, irrespective of 
the kind of loss (e.g. nuclear accidents):

Following the Product Liability Directive (Art. 16), the Consumer Protection 
Act provides for a maximum amount of € 63,106,270.96 for the compensation 
for personal injury and death (Art. 141.b) LGDCU-2007). This is a cap for 
the producer’s global liability for damages caused by identical items with the 
same defect.

With regard to bodily injuries to passengers, the air carrier cannot limit its li-
ability below the amount of SDR 100,000 (equivalent to approx. € 115,000, 
Art. 3.2 Council Regulation (EC) No 2027/97 of 9 October 1997 on air carrier 
liability in the event of accidents, OJ L 285, 17.10.1997, 1–3 which has sub-
stituted Art. 117 LNA on this point).36 With regard to damages not included in 
the Regulation, the limits established by the LNA (Art. 118 and 119) are still in 
force, as updated by Art. 3 and 4 Royal Decree 37/2001, of 19 January. So, e.g., 
a cap of SDR 500 (approx. € 573) for each item of luggage lost or damaged. 
For damage to property or injuries to persons other than passengers, the caps 
for the total amount of damages are established according to the weight of the 
aircraft (e.g., SDR 13,580,000 [approx. € 15,550,000] plus SDR 130 [approx. 
€ 149] for each kilogramme that exceeds 50,000 kg for aircrafts that weigh 
more than 50 tonnes).

According to Art. 16, Decree 2177/1967, of 22 July, on the coverage of nuclear 
risks (RRN), the operator of a nuclear plant will be liable to the maximum 
amount of 300 MPTA (approx. € 1,800,000) per accident and per plant in op-
eration, regardless of the number of persons injured and of the type of nuclear 
damage that they sustain. For radioactive installations, the minimum amount is 
1 MPTA (approx. € 6,000) per accident, without further distinction regarding 
the typology of losses (Art. 17).

Statutory tariffication schemes

A different way of limiting liability in Spain is the statutory tariffication scheme 
for personal damage caused in road traffic accidents, provided for in the An-
nex of the LRCSCVM (as amended by the LOSSP). To date, this is the only 
scheme of its kind in force in Spain. It applies to damage arising from per-
sonal injuries and death (the title of the Annex is “System for the evaluation of 
damage caused to persons in road traffic accidents”), including non-pecuniary 
losses as well as pecuniary losses derived from personal injury (e.g. medical 
expenses or loss of earnings).37 This scheme has been severely criticised by 

36 See M.T. Álvarez Moreno, La responsabilidad de las compañías aéreas en caso de accidente: 
régimen instaurado por el Reglamento comunitario 2027/97 de 17 de octubre, Actualidad Civil 
22 (2000) 813–833. In the case of air carriers to whom the Regulation does not apply, the Royal 
Decree 37/2001, of 19 January (BOE no. 29, 2.2.2001), prescribes the amounts applicable to 
their liability for death and for personal injuries.

37 See no. 1, 6 and 7 to the Annex LRCSCVM.
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legal scholars, among other reasons, because it mixes up different kinds of 
damage, including pecuniary losses. For instance, Table I provides the basic 
awards (Indemnizaciones básicas) in the case of death, but including “non-
pecuniary loss, basic pecuniary losses and the statutory enumeration of the 
victims”. Table II establishes “corrective factors” which, in order to increase 
the award, take into account pecuniary losses, and the physical or psychic 
disability of the beneficiary. In order to decrease the award, they refer to the 
contributory negligence of the victim. Basic awards for permanent disability 
are provided for in Table III, and are calculated according to a system based 
on a certain number of points depending on the seriousness of the illness or 
injury (Table V). These awards include strict bodily injury (daño personal, in 
the sense of the Italian notion of danno biologico) as well as non-pecuniary 
loss (daño moral). Table IV sets out the “corrective factors” increasing basic 
awards and it mixes up economic losses (which increase from 10% to 75% 
depending on the net income that the victim received from his/her personal 
job), the so-called complementary non-pecuniary losses (which arise “when a 
single injury exceeds 75 points, or all concurring injuries exceed 90 points”), 
among other factors.

Finally, Table VI provides for a system of tariffication for temporary disability, 
which starts from a basic award which is the same for any person regardless of 
whether he works or not, includes non-pecuniary loss (paragraph A), and varies 
depending on whether the victim is still hospitalised or not. Paragraph B estab-
lishes the corrective factors which increase the basic award, according to the 
economic losses of the victim.38 The aforementioned STC 181/200039 held that 
due to the compulsory nature of the legal tariffication system, this paragraph 
infringes the Spanish Constitution (CE) if applied to damage caused by the 
exclusive fault of the tortfeasor, since it violates the principle of full compen-
sation (restitutio in integrum) governing Spanish tort law. In particular, while 
the tariffication of personal injuries is in accordance with the right to sufficient 
compensation (cf. Art. 9.3 CE) – due to the difficulties of assessing damage 
– tariffication of pecuniary losses may be problematic. Such tariffication does 
not infringe the Constitution if it is done under a strict liability regime, since 
then it can be justified on several grounds (e.g. compulsory insurance or the so-
cialisation of a potentially dangerous activity). However, if damage is caused 
by the fault of the tortfeasor only, it would be unconstitutional to deprive the 
victim of a part of his/her losses. Otherwise, the blameworthiness of the con-
duct would operate against the victim and not in his favour, as negligence of 
the victim would be taken into account to reduce the damages award in the 
cases of contributory negligence, but exclusive fault of the tortfeasor could not 
be taken into account in order to compensate for the whole actual loss of earn-
ings sustained beyond tariffication. According to this odd reasoning, once the 
fault of the tortfeasor has been established, the court will be allowed to depart 

38 For an explanation of this system, see Martín-Casals/Ribot/Solé (fn. 2) 276 ff.; F. Reglero Cam-
pos in: F. Reglero Campos (ed.), Lecciones de responsabilidad civil (2002) 219–228.

39 See supra fn. 28.
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from the amounts assessed according to legal tariffication and will be able to 
assess the compensation for the victim’s temporary disability, according to the 
circumstances of the case.40 As for caps statutorily established in connection 
with policy insurances, see Question 37 infra no. 93 f.

10. Please state when, if at all, the victim has to bear a minimum threshold of 
loss himself in your national tort law. In such cases, are there statutory provi-
sions or case-law principles which deal with the issue whether the damage is a 
single indivisible loss – so that the victim has to bear the below-the-threshold 
loss only once – or a plurality of several independent losses, with the threshold 
therefore applied several times over?

The only threshold known in Spanish tort law is provided in the legislation 
implementing the Product Liability Directive. The Consumer Protection Act 
establishes that “from the amount of property damages a threshold of € 390.66 
shall be deduced” (Art. 141.a) LGDCU-2007).41 According to the prevailing 
opinion, this amount not only operates as a threshold if a claim is filed, but also 
as an amount to be automatically deducted (discounted or subtracted) from the 
final damages award. This does not prevent the victim from obtaining com-
pensation for the remaining amount under the general regime of tort liability 
(Art. 1902 ff. CC).42 In practice, many decisions try to avoid the difficulties 
the threshold poses to claimants by applying Art. 1902 CC directly (usually 
presuming fault of the tortfeasor) instead of the product liability rules, thereby 
allowing the plaintiff to get full compensation for his/her losses.43 By doing 
this, Spanish courts disregard the fact of whether harm is a single indivisible 
loss or it has to be treated as a plurality of losses. According to the prevailing 
opinion, the threshold applies to each victim and not to each item of property 
which has been harmed.44 Therefore, the victim has to bear the threshold only 
once with regard to the totality of his/her losses to property.45

40 See also Sentencia del Tribunal Constitucional (STC) 242/2000.
41 Art. 10.1.in fine LRPD had previously established a threshold of ESP 65,000 (approx. € 390). 

See fn. 8.
42 See e.g. SAP Guipúzcoa 26.6.2006 (JUR 2006, 220406).
43 This decision applies general rules on breach of contract of the Civil Code (Art. 1101 ff.). 

Among many others, see SAP Ciudad Real 26.11.2001 (JUR 2002, 32632); SAP Córdoba 
23.5.2005 (JUR 2005, 162763).

44 Among others, see D. Jiménez Liébana, Responsabilidad civil: Daños causados por productos 
defectuosos (1998) 402; R. Bercovitz Rodríguez-Cano, La responsabilidad de los fabricantes 
en la Directiva de las Comu ni dades Europeas de 25 de julio 1985, Estudios sobre Consumo 7 
(1986) 113; M.A. Parra Lucán, Daños por productos y protección del consumidor (1990) 583; 
S. Rodríguez Llamas, Régimen de responsabilidad civil por productos defectuosos (2nd ed. 
2002) 192.

45 However, the trial is partially misleading, since damage affected a hairdresser’s premises which 
were burnt due to fire in a defective water boiler. As the damage was to property items aimed at 
a commercial use they are excluded from the scope of protection of the Directive (Cf. Art. 9); 
(see e.g. SAP Burgos 13.2.2003 [JUR 2003, 122404]).
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11. CASE STUDY (minimum threshold in product liability) A short circuit in the 
electric system causes a fire in P’s parked car which completely burns out. The 
fire also destroys P’s golfing equipment that was stored in the car boot, and 
his car telephone system. P claims compensation from the manufacturer on the 
basis of the latter’s liability for defective products. Is the whole damage – to 
the vehicle’s telephone system, the vehicle itself and the golfing equipment – to 
be treated as a single indivisible loss or as a plurality of independent losses? 
The EC Product Liability Directive prescribes a minimum threshold in respect 
of claims for property damage. Would separate thresholds apply to each loss 
– i.e. P’s car, the car telephone system, and the golfing equipment – or would 
a single threshold apply to the whole amoun? Could one even argue that the 
damage to the golf bag and the damage to the golf clubs are to be regarded as 
independent losses?

As said earlier, Spanish legal writing considers that the € 390.66 threshold 
applies to the whole amount, including the car telephone system and the golf-
ing equipment. Damage to the car itself is probably excluded from the scope 
of the protection of the Directive, since it is damage to the product itself.46 
However, the mere fact that some damages were excluded from the scope of 
the Directive and that they are to be compensated on the basis of other liability 
provisions (e.g. Art. 1902 CC) does not necessarily mean that they can be con-
sidered as independent losses.

12. Which criteria are decisive in establishing liability caps and minimum 
thresholds in your national tort law? Consider, in particular, the following: the 
kind of loss (e.g. personal injury or damage to property); the form of liability 
(e.g. fault-based liability or strict); the personal attributes of the victim or the 
tortfeasor (e.g. employee, minor, professional); other criteria (e.g. compen-
sation by annuities or by lump-sum). If the law recognises such distinctions, 
could one argue that the loss sustained by the victim in consequence of a single 
tortious act or omission has to be regarded as a plurality of separate losses, 
some of them subject to liability caps or minimum thresholds, and some of 
them not?

Caps

Generally, liability caps are established in strict liability statutes.47 Personal 
or bodily injury is another criterion used by the legislature to establish li-
ability caps or statutory tariffication schemes, such as the aforementioned 
compulsory tariffication scheme for road traffic accidents.48 Currently it is 
extremely difficult to apply the principle of full reparation to bodily injuries 
and to non-pecuniary losses arising from such accidents, this being the reason 
justifying the adoption of a statutory scheme to apply a tariff system to bodily 

46 See Art. 9 Directive and Art. 142 LGDCU-2007.
47 Art. 129 LNA; Art. 45, 51, 52 LEN; Art. 141 LGDCU-2007.
48 See the Annex of the LRCSCVM as modified by the LOSSP.
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injuries.49 Personal injury is also explicitly mentioned by the Constitutional 
Court in STC 181/2000, as a reason for justifying the limitation of liability.50 
In the field of product liability, the Consumer Protection Act also caps liability 
arising from personal injury and death (€ 63,106,270.96, Art. 141 LGDCU-
2007). Regarding statutory tariffication schemes for personal injuries, some 
scholars consider that they have the positive effect of promoting uniformity 
regarding heads of damages like pain and suffering. Otherwise it would be 
really difficult in this field to achieve a sufficient certainty and uniformity of 
compensatory amounts.51

Other circumstances which allegedly promote the introduction of liability caps 
are higher accident rates, the socialisation of a potentially dangerous activity, 
the existence of compulsory insurance52 or the possibility for insurance compa-
nies to calculate the risk they assume in a more foreseeable way.53

Threshold

A different philosophy inspires the deductible threshold provided with regard 
to damage to goods for private use (Art. 141.b) LGDCU-2007). In this case, 
as the Preamble of the Product Liability Directive states, the aim of “a lower 
threshold of a fixed amount” is “to avoid litigation in an excessive number of 
cases”. The question whether or not liability caps or minimum thresholds with 
regard to some heads of damage simply turn damage into a plurality of losses 
does not seem to be discussed under Spanish tort law.

Plurality of LossesD. 

13. When property jointly owned by two or more parties is damaged, is the 
harm resulting from such damage considered to be a plurality of several inde-
pendent losses sustained by each person whose rights have been infringed?

Although this is not discussed under Spanish tort law either, it seems that harm 
would be considered to be a single one, from which different heads of damage 
would arise, irrespective of the number of victims (co-owners). According to 
the Spanish Civil Code, every co-owner may bring an action to claim compen-
sation for the full damage (Art. 394).

49 See Vicente (fn. 1) 319. See also J. Pintos Ager, Efectos de la baremización sobre la litigiosidad, 
InDret 2003, 3 ff.

50 See, among others, J. Ribot Igualada, La culpa “relevante” como culpa “adicional”: la STC 
181/2000 a la luz de la interacción entre responsabilidad objetiva y culpa, in: A. Cabanillas 
Sánchez et al. (eds.), Estudios Jurídicos en Homenaje al Profesor Luis Díez-Picazo (2003) 
2871.

51 See Vicente (fn. 1) 319 and J. Pintos Ager, Baremos, InDret 1999, 13 ff.
52 See Ribot (fn. 50) 2871.
53 See Rodríguez (fn. 44) 200.
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14. CASE STUDY (joint ownership) P1 and P2 are joint owners of a building that 
has been destroyed by a malicious arson attack by D. Is the harm sustained by 
P1 and P2 regarded as a single indivisible loss or as two losses sustained by 
P1 and P2 independently, and what are the consequences of the chosen clas-
sification?

This case would probably be solved by the rules on co-ownership (Art. 392 
ff. CC). According to these, every co-owner is allowed to file a claim for the 
totality of damage caused to the joint building (arg. ex Art. 394 in relation with 
Art. 1902 CC).54 The principle behind this solution is that any co-owner can 
exercise acts and rights in favour of the co-ownership.55 Therefore, it may be 
said that both P1 and P2 sustain together a single and indivisible loss.

15. CASE STUDY (ownership and right of use) P1 owns wooded land over which 
P2 has acquired the prescriptive right to collect timber. D negligently causes 
a fire which destroys the wood. Is the harm suffered by P1 and P2 regarded as 
a single indivisible loss or as two independent losses, and what are the conse-
quences of the chosen classification?

The Spanish approach would probably not focus on whether P1 and P2 suffer 
a single indivisible loss or several independent losses, but directly on which 
losses can be claimed by each victim and, perhaps, whether each of them may 
file a claim for the whole losses. As already explained, Spanish tort law is 
based upon a very broad clause of liability which allows compensation for 
any “damage caused” (Art. 1902 CC). Therefore, there is no need to identify 
protected interests, in contrast with the English or the German legal systems. 
For this reason, it is difficult to answer whether a Spanish court would consider 
the harm sustained by P1 and P2 as a single indivisible loss or as independent 
losses. However, it could probably be argued that there is a single and indivis-
ible loss, composed of different heads of damage, some of which are sustained 
by P1 and others by P2. The SAP Asturias 18.4.2005 (JUR 2005\106060) de-
cided on a case regarding a fire affecting the premises of a landlord. They were 
rented to the claimant, who exploited them commercially as a gym. As a result 
of the fire, the premises were seriously damaged. Due to the repairs, the busi-
ness activity had to be interrupted for 15 days. Only the tenant filed a claim, re-
questing compensation for the cost of repairing and cleaning the gym, as well 
as for the loss of earnings arising from such an interruption. The defendant al-
leged that the tenant was not allowed to file a claim for the costs of repairs and 
cleaning, which were to be borne by the landlord. The Court of Appeal stated 
that the tenant could claim compensation for both “heads of damage” (“parti-
das del daño”), i.e. including both those to be borne by the landlord according 
to the law of renting and those affecting the tenant.

54 See F. Echevería Summers in: R. Bercovitz (ed.), Comentario del Código Civil (2001) com. 
Art. 394, 537.

55 See e.g. STS 12.11.2994 (RJ 1994, 8472).
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Accordingly, it could be said that P1 and P2 suffer a single indivisible loss, 
from which different heads of damage arise. In principle, each claimant is al-
lowed to claim for those heads of damage falling into his/her sphere (P1, as an 
owner, for the destruction of the wood; and P2 for the economic losses arising 
from the forestry diminution). However, following the aforementioned deci-
sion, the tenant (P2) may file a claim not only for his own losses, but also for 
those affecting the owner of the wooded land (P1).

Plurality of Losses and Multiple TortfeasorsE. 

16. Under what conditions is it assumed that multiple tortfeasors have jointly 
caused a single harm to the victim? Under what conditions is it assumed that 
multiple tortfeasors have caused independent losses to a single claimant that 
have to be addressed separately? What are the prerequisites of joint liability 
for harm caused by multiple tortfeasors? Could one argue that there are sev-
eral independent losses caused by different tortfeasors, but that the tortfeasors 
are jointly and severally liable for the entire loss at the same time?

The general rules of the Civil Code on tort liability (Art. 1902 ff.) do not deal 
with cases of multiple tortfeasors. However, a general rule in the general part 
of the law of obligations establishes that in cases of concurrence of several 
debtors in a single obligation, solidarity is not to be presumed and it will only 
apply when “the obligation expressly so provides” (Art. 1137). Based on this, 
some scholars state that the non-solidarity rule applies not only to obligations 
arising from contract, but also to those from tort. Therefore, if several persons 
contribute to causing damage, they should be liable on a separate basis, so their 
liability should be apportioned in proportion to the participation of each.56 Al-
though this was the earlier prevailing opinion in case-law too, as the twentieth 
century moved forward, the rule of solidary liability of multiple tortfeasors was 
generalised. Separate liability became limited to cases of multiple causation of 
damage where it is possible to ascertain the degree to which each tortfeasor 
contributed to causing harm. In those instances, as the Spanish Supreme Court 
states, “solidarity does not play a role” and the rule is that of “the separate li-
ability (responsa bilidad mancomunada) of every tortfeasor”.57

In contradiction to the rule of separate liability (mancomunidad), the current 
opinion in legal scholarship58 and in case-law sustains the rule of solidary li-

56 A. Cristóbal Montes, Mancomunidad y solidaridad en la responsabilidad plural por acto ilícito 
civil (1985) 105, esp. 116; M. Albaladejo, Sobre la solidaridad o mancomunidad de los obliga-
dos a responder por acto ilícito común, Anuario de Derecho Civil (ADC)1963, 345–375, and 
Yzquierdo (fn. 1) 401.

57 See, in the same sense, SSTS 23.1.2004 (RJ 2004, 1); 29.12.2006 (RJ 2006, 9608); STS 16.4.2003 
(RJ 2003, 3718).

58 See among others, de Ángel (fn. 1) 847; E. Gómez Calle in: L.F. Reglero Campos (ed.), Tratado 
de responsabilidad civil (3rd ed. 2006) 484; Pantaleón (fn. 1) 2001; V. Múrtula Lafuente, La 
responsabilidad civil por los daños causados por un miembro indeterminado de un grupo (2005) 
108–112.
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ability when “a plurality of agents takes part and contribute causally to the 
production of the damaging event and it is not feasible to individualise the 
contribution of each”,59 even if they do not have the condition of co-authors, 
and even when the conduct of each one, by him/herself, would not have caused 
the totality of the harm.60 Provided that it is impossible to individualise the 
conduct, or to determine the participation of each tortfeasor in causing dam-
age, solidarity applies irrespective of whether the plurality of actors acted in 
a “single causal concurrence”61 or by means of autonomous and independent 
conducts combining to cause harm. Solidarity is applied even if there is “a plu-
rality of conducts and omissions, which can be independent and autonomous, 
simultaneous or successive, provided that they were linked together in order 
to produce the damaging event and had a relevant character in its causation”.62 
Therefore, Spanish tort law does not focus on the damaging effects (whether 
harm is a single one or there are several independent losses) but on causal 
courses and on the possibility of individualising the causal participation of 
every defendant. Many decisions refer to such a rule as “solidaridad impropia” 
(i.e. improper or false solidarity) or “responsibility in solidum”.63 With some 
exceptions, legal scholarship generally disagrees with this description.64

Apart from this, some special statutes establish liability on a solidary basis in 
connection with strict liability rules.65 As has been said, the explanation for 
this may vary from one statute to another: guaranteeing compensation to the 
victims; avoiding the difficulties for the victims in proving the causal link or 
the share of responsibility of each tortfeasor, etc.66

Spanish case-law also provides for solidarity when tortfeasors acted as co-authors 
(i.e. persons acting under a previous agreement not only aiming at the production 
of damage, but also when the agreement regards the performance of the activity 
which gives rise to the unlawful risk).67 Solidarity also embraces accomplices 

59 SSTS 7.3.2002 (RJ 2002, 4151); 17.3.2006 (RJ 2006, 5637).
60 SSTS 18.6.1998 (RJ 1998, 5066); 7.11.2000 (RJ 2000, 9911).
61 SSTS 19.7.1996 (RJ 1996, 5802); 7.3.2002 (RJ 2002, 4151); 29.12.2006 (RJ 2006, 9608).
62 SSTS 7.3.2002 (RJ 2002, 4151); 14.7.2003 (RJ 2003, 4629) and 14.12.2006 (RJ 2006, 9733).
63 SSTS 13.2.2001 (RJ 2001, 853); 7.3.2002 (RJ 2002, 4151); 4.6.2007 (RJ 2007, 3612).
64 Such a distinction may lack any statutory basis and be a mere subterfuge to avoid contradiction 

with the text of Art. 1137 CC. See M. Yzquierdo Tolsada, Aspectos Civiles del Nuevo Código 
Penal (1997) 194–198 and Cristóbal (fn. 56) 64, 68, 74 ff. Some authors refer to liability of 
multiple tortfeasors as solidary, without further indications (among others L. Díez-Picazo/A. 
Gullón, Sistema de Derecho Civil II (8th ed. 1999) 546).

65 E.g. Art. 33.5 LC; Art. 123 LNA; Art. 52 LEN; Art. 65 of the Act of 18 March 1966, de Prensa 
e Imprenta (Press and Printing Act); Art. 132 LGDCU─2007; Art. 140 of the Act 20/1992, 
of 26 of November, de Régimen Jurídico de las Administraciones Públicas y Procedimiento 
Administrativo Común (Legal Regime of Public Administrations and Common Administrative 
Procedure Act); Art. 61.3 Ley Orgánica sobre la Responsabilidad Penal de los Menores (Or-
ganic Act on Criminal Liability of Minors).

66 See, on these different grounds, Gómez Ligüerre (fn. 7) 153 ff.
67 STS 16.10.1987 (RJ 1987, 7105); SSAP Murcia 9.11.1999 (JUR 2000, 76849); Granada 

20.7.2002 (JUR 2002, 214390); Zamora 12.5.2006 (JUR 2006, 203075). In legal writing, see 
Solé, RDP 2008, 33 ff.
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and accessories. When tort liability arises from a crime or misdemeanour, the 
Penal Code explicitly provides for solidarity among co-authors and also among 
accomplices (Art. 116.2). However, the rule is solidarity among liable persons of 
the same class and subsidiarity of one class with regard to the other.

Finally, another ground for solidarity can be found in the joint liability of mas-
ters and servants, when masters are held liable for the conduct of their servants 
(Art. 1903.IV CC) and the latter are liable as well under Art. 1902 CC.68

17. CASE STUDY (joint and concurrent liability) D1, D2, and D3 plan to rob a 
couple, E and F. D1 will wait in the car and is responsible for their getaway. 
D2 will use his gun to keep the couple under control and take the money from 
E, while D3 will take the jewellery which F is wearing. D1, D2 and D3 agree to 
use force if it appears necessary. As a result of E defending himself against D2, 
the latter fires his gun, injuring E who subsequently claims compensation for 
medical expenses and pain and suffering. F claims restitution of her jewellery 
and, as it was damaged in the fracas, the cost of repairs. In the instant case, 
is there considered to be one overall loss which is attributable to each of the 
tortfeasors to the same extent or are there several independent losses, each at-
tributable to a different tortfeasor? To what extent are D1, D2 and D3 liable?

In the case at stake it is probable that tort liability arising from a crime or a mis-
demeanour would be appreciated. As has been said, the Penal Code establishes 
a rule of tort liability between co-authors and between accomplices (Art. 116). 
Accordingly, the members of a same class (co-authors or accomplices) are soli-
darily liable, whereas each class is subsidiarily liable with regard to the other. In 
the case, D1, D2 and D3 agreed to rob E and F and they also agreed to use force 
if necessary. Therefore the three of them realised the possibility that D2 would 
fire his gun and that E and his jewellery would be damaged, i.e. the outcome was 
foreseeable by D1, D2 and D3 and damage is thus attributable to all of them. To 
avoid this solution, the lack of an agreement regarding one or more aspects of the 
outcome should be proved. If one of the co-authors exceeds the plan previously 
agreed on his or her own and the others disagree, as a matter of principle the excess 
cannot be imputed to the others: “beyond mutual agreement there is no reciprocal 
imputation”.69 However, in the case at stake, it seems that the agreement foresaw 
all the consequences of the outcome. Therefore, D1, D2 and D3 are solidarily lia-
ble in tort for the injuries arising from the crime or the misdemeanour committed.

Solidary liability would also be the solution if the Penal Code was left aside. As 
has been said, solidarity between co-authors, as well as between accomplices, en-
ticers or accessories, is applied by case-law under the general tort liability rules. In 
the hypothetical case, D1, D2 and D3 planned participation in a joint activity to-

68 See SSTS 23.11.1990 (RJ 1990, 9042); 30.12.1992 (RJ 1992, 10565); 4.4.1997 (RJ 1997, 
2639); 29.5.2003 (RJ 2003, 3913). In legal writing, see, F. Peña López in: R. Bercovitz (ed.), 
Comentario del Código Civil (2001) 2125; Gómez Calle (fn. 58) 497.

69 See S. Mir Puig, Derecho Penal. Parte General (5th ed. 1998) 391.
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gether, thus giving rise to an unlawful risk whose consequences were foreseeable 
to all three. Their previous connivance is a sufficient ground for establishing the 
causal link with all of them. Therefore, the loss can be attributed to all co-authors 
on the basis of the common agreement, so there is no need to establish a specific 
causal link between the loss and the contribution of each one to the joint action.70 
In summary, it seems that the Spanish approach considers that there is one overall 
loss, attributable to each of the tortfeasors to the same extent.

18. CASE STUDY (personal injury was explicitly excluded) Assuming the same 
facts as above, is the case treated differently if D1, D2 and D3 initially agreed 
not to use force, but D2 nevertheless fired his gun when E failed to comply with 
his orders? In this case, does D2 bear exclusive responsibility for E’s injury, or 
can D1 and D3 also be held liable for it on the basis that there is one overall 
loss that is attributable to each of the tortfeasors to the same extent?

In this case, the previous agreement of D1, D2 and D3 does not include the pos-
sibility of firing against E. Therefore, the lack of a previous connivance regarding 
such consequence excludes the possibility of attributing the injury to all of them 
on a joint basis. Accordingly, they will be held solidarily liable regarding the jew-
ellery property losses, but not regarding E’s personal injury.71 The same is valid if 
the rules on liability in tort arising from a crime or a misdemeanour are applied, 
since – as has been said – when one co-author exceeds the plan previously agreed 
upon and the others disagree, the excess cannot be imputed to the others.72 Span-
ish law does not seem to deal with the issue whether these consequences involve 
harm being seen as several independent losses or as one overall loss.

Divisibility of Damage and Causal IndeterminacyF. 

19. To deal with problems relating to the proof of causation – especially in mass 
tort scenarios – some jurisdictions have developed exceptional rules which allow 
for the imposition of liability on the basis of the defendant’s creation of a risk, 
whether or not it can be shown that the defendant’s conduct was a “but for” cause 
(sine qua non) of the victim’s injury. Does your national tort law recognise such 
rules? If so, what exactly is considered to be the loss the victim has sustained?

This development has not taken place under Spanish law. As a matter of fact, 
Spanish courts have adopted a very flexible approach to causation and have 
decided on the basis of several criteria, including the conditio sine qua non 
test (or theory of equivalence of conditions) and adequate causation, as if all of 
them were criteria for deciding on factual causation on an equal footing.73 Only 

70 See Gómez Calle (fn. 58) 499 and F. Pantaleón Prieto, Comentario a la STS de 8 de febrero de 
1983, Cuadernos Civitas de Jurispru den cia Civil 2 (1983) 411 f.

71 Similarly M. Martín-Casals/J. Solé Feliu, Multiple Tortfeasors under Spanish Law, in: W.V.H. 
Rogers, Winfield & Jolowicz On Tort (16th. ed. 2002) 195 f.

72 See supra fn. 69 and accompanying text.
73 See J. Ribot/A. Ruda, Spain, in: B. Winiger/H. Koziol/B.A. Koch/R. Zimmermann (eds.), Es-

sential Cases on Natural Causation (2007) 41 ff.
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recently has the German theory of scope of liability (objektive Zurechnung) 
begun to be adopted by Spanish courts. However, case-law has always rejected 
applying the general inversion of the burden of proof applied with regard to 
fault to the causal requirement on the mere basis that risk had been created by 
the defendant.74

20. CASE STUDY (exposure to risk from multiple sources) V has worked in suc-
cessive periods of employment with D1, D2 and D3. In each of these periods 
of employment, he was exposed to asbestos through his employer’s negligence. 
He has recently been diagnosed as suffering from mesothelioma, severely re-
ducing his life expectancy, as a consequence of his employment-related as-
bestos exposure. Mesothelioma is not a disease of degree (unlike asbestosis) 
and the additional exposure does not contribute to its severity. The scientific 
evidence does not show whether the mesothelioma resulted from asbestos ex-
posure in any single period of employment, or cumulatively from exposure in 
different periods of employment. Can D1, D2 and D3 be held liable in your 
national tort law? If so, is V considered to have sustained a single indivisible 
loss or a plurality of different losses?

Spanish courts have not yet dealt with asbestos related claims from the point 
of view of tort liability. These claims are usually filed before the courts of the 
labour law jurisdiction, where causation has not been a hurdle for establish-
ing liability.75 With regard to the hypothetical, it is similar to the case decided 
by the Superior Court of Justice of Murcia on 7.5.2001 (AS 2001/1868). It 
held liable some of the defendants for whom the husband of the claimant had 
been working and in whose facilities he had been exposed to asbestos dust. 
However, the court dismissed the claim against some of the defendants, whose 
contribution apparently had been very little in terms of time of the exposure. 
The decision may not be indicative of what would have happened if the time 
spent by the worker in the different companies had been more similar. Bearing 
in mind what has been explained above, the court would have probably held all 
the defendants solidarily liable in that case.76

21. In the so-called DES cases, some American courts held several defendants 
liable even though their causal responsibility for the claimant’s injury was not 
established in the way that would ordinarily be required. These cases dealt 
with a plurality of both tortfeasors and victims. While it was not possible to 
prove which tortfeasor had harmed which victim, liability was imposed upon 
each defendant for a percentage represented by that defendant’s share of the 
DES market (market share liability). Under your national tort law, would such 
a liability model be suitable? If so, please address on the basis of the following 
case what exactly is regarded as the loss sustained.

74 See J. Ribot/A. Ruda, Spain, in: H. Koziol/B.C. Steininger (eds.), European Tort Law 2007 
(2008).

75 See A. Ruda, Spanish case note, European Review of Private Law 2004, 245–258.
76 See Martín-Casals/Solé (fn. 71) 208.
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Some scholars have supported market share liability as a suitable solution in 
cases of causal uncertainty. However, the prevailing opinion still opposes it. In 
fact, it seems difficult for the conditions for its application to be met and it also 
seems contrary to the criteria usually adopted by Spanish courts. Moreover, 
the broad application of solidary liability in practice is more favourable to the 
victim than market share liability.77 According to the rules on solidary liability, 
the victim may file a claim against any of the debtors or all of them simultane-
ously (Art. 1144 CC). If one of them is insolvent, the other debtors will have to 
assume this insolvency in proportion to each of their debt (Art. 1145 III CC).

22. CASE STUDY (market share liability) D1, D2, and D3 are pharmaceutical 
manufacturers producing drugs which are based on the same chemical agent 
and distributed in state A. Years after bringing the drug onto the market it 
turns out that the agent used in the drugs causes cancer. P is one of thousands 
of victims who, like all the others, is unable to show which manufacturer’s 
product (D1, D2, or D3) he has been ingesting. According to the market share 
theory, however, P can claim compensation from each of them (D1, D2, and 
D3) though limited by the market share of the specific manufacturer in state A. 
If this market share model is applicable under the tort law provisions of your 
country, what is regarded as the loss for which each manufacturer is liable? 
Is this loss scenario regarded as a single indivisible loss or as a plurality of 
independent losses?

See answer to the previous question.

Procedural AspectsIII. 

JurisdictionA. 

23. Under the procedural laws of your country, can the place of the harmful 
conduct or the place where the harm occurred be decisive for the question of 
which courts have jurisdiction? How are cases addressed when harmful con-
duct causes different losses in different places? Could compensation for all the 
losses be claimed before one court even though the harm occurred in different 
jurisdictional areas? If so, would the entire harm be regarded as a single indi-
visible loss or as a plurality of independent losses?

Spain is subject to the Brussels Regulation78 and a signatory of the Lugano 
Convention on Jurisdiction and the Enforcement of Judgments in Civil and 
Commercial Matters.79 Leaving aside such international texts, jurisdiction of 
Spanish courts is defined by the Organic Act on the Judicial Power ([LOPJ]80 

77 See A. Ruda, La responsabilidad por cuota de mercado a juicio, InDret 2003, 1–33, 25.
78 Council Regulation (EC) No. 44/2001 of 22 December 2000 on jurisdiction and the recognition 

and enforcement of judgments in civil and commercial matters, OJ L 12, 16.1.2001, 1–23.
79 88/592/EEC, OJ L 319, 25.11.1988, 9–48.
80 Ley Orgánica 6/1985, de 1 de julio, del Poder Judicial 1985 (BOE no. 157, 2.7.1985).
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Art. 21) and the Civil Procedure Act ([LEC], Art. 36). Such jurisdiction is at-
tributed to the Spanish courts on an exclusive basis in these areas: (i) the law 
of things and lease of immovables located in Spain; (ii) the constitution, valid-
ity, nullity or dissolution of societies or legal persons domiciled in Spain, as 
well as decisions and agreements of their organs; (iii) validity or nullity of the 
registrations in a Spanish Registry, and (iv) registrations or validity of patents 
and other rights which have to be registered or deposited, provided that the 
registration or deposit has been requested or done in Spain (Art. 22.1 LOPJ). 

Moreover, there are three general criteria of attribution of jurisdiction to the 
Spanish courts (Art. 50.1 and 2 LEC). a) Explicit submission (pactum de foro 
prorrogando). In this case, the parties agree to submit the affair to the courts of 
a specific place (Art. 54 and 55 LEC). b) Implicit submission. In this case, the 
claimant files the claim before a court and the defendant appears in it without 
rejecting its jurisdiction (Art. 56 LEC). c) Finally, the fact that the domicile of the 
defendant is located in Spain. Domicile is interpreted as the usual place of resi-
dence.81 However, if the trial concerns an entrepreneurial or professional activity, 
claims against entrepreneurs and professionals may be filed in the place where 
they carry out their activity. If they have offices in several places, they may be 
brought to court in any of them, at the choice of the claimant (Art. 50.3 LEC).

There are different special criteria on the jurisdiction of Spanish courts. Re-
garding obligations in tort, jurisdiction is attributed to the Spanish courts when 
the fact from which the obligations derive has occurred in Spanish territory 
(forum delicti commissi) or both the author of the damage and the victim have 
their habitual residence in Spain (Art. 22.3 LOPJ). Such a rule is considered to 
adequately protect people residing in Spanish territory.82 If damage is caused 
– e.g. by a defective product – in one jurisdiction but its effects show up in a 
different one, attributing jurisdiction to the courts of the latter country would 
entail too heavy a burden for the Spanish party and would be unforeseeable 
for him/her. Therefore, jurisdiction should be conferred to the Spanish courts, 
provided that the product was produced and sold in Spain.83 Aggregation or 
divisibility of harm are usually not discussed in this context.

If the claimant accumulates several claims (acumulación de acciones o preten-
siones), jurisdiction is attributed to the court of the place related to the claim 
which is the basis of the others. If this criterion is not applicable, jurisdiction 
will correspond to the court which has to decide on the biggest number of ac-
cumulated actions. If not applicable, jurisdiction will be for the court of the 
place corresponding to the most important claim from a quantitative point of 

81 See E. Cano Bazaga in: M. Aguilar Benítez de Lugo/B. Campuzano Díaz/E. Cano Bazaga/H. 
Grieder Ma cha do/M.Á. Rodríguez Vázquez, Lecciones de Derecho procesal civil internacional 
(2002) 96.

82 Instead of many, A.-L. Calvo Caravaca/J. Carrascosa González, Derecho internacional privado 
II (2003) 580.

83 See J.C. Fernández Rozas/S. Sánchez Lorenzo, Derecho internacional privado (2nd ed. 2001) 
606.
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view (Art. 53.1 LEC). If none of these criteria apply – e.g. the claims are inde-
pendent from one another and their amount or extent is the same – the claim-
ant will have to choose a court from those which could have jurisdiction if the 
claims were considered in an isolated way.84

Spanish law also provides that private law courts will have jurisdiction on the 
issues related to private law (Art. 9.2 1st part LOPJ) and also on those on which 
no jurisdiction is attributed to other courts (Art. 9.2 2nd part LOPJ). Therefore, 
there is a general rule of jurisdiction in favour of the courts of the private law 
order. In case of tort claims arising from motor vehicle accidents, jurisdiction 
is attributed to the court of the place where damage was caused (Art. 52.1.9 
LEC). In the case of claims for the violation of intellectual property rights, 
jurisdiction is attributed to the court of the place where the infringement has 
been committed, or where there are illicit copies, to the choice of the claim-
ant (Art. 52.1.11 LEC). In case of unfair competition, jurisdiction is attributed 
to the court of the place where the defendant has his/her office; if he/she has 
none, to his/her domicile or place of residence; if he has none in Spanish terri-
tory, the court of the place where he has carried out the act of unfair competi-
tion or where its effects take place, to the choice of the claimant (Art. 52.1.12 
LEC). When these rules do not apply to an insurance contract, jurisdiction is 
attributed to the court of the domicile of the insured person (Art. 52.2). These 
rules are imperative (Art. 54 LEC), so the judge must revise whether they are 
observed in every single case and the parties cannot attribute jurisdiction to a 
different court. De lege ferenda, some scholars suggest that jurisdiction should 
be conferred to the court of the place where damage was produced with re-
gard to every tort liability procedure.85 Apart from this, there are special rules 
concerning procedures where the “Consortium for Insurance Compensation” 
(Consorcio de Compensación de Seguros) acts as a party (Art. 15 of the Act 
on legal assistance to the State and Public Institutions)86 and concerning proce-
dures on the tortious liability of some kinds of magistrates and public officials 
(Art. 56.2 and 3 and 73.2.a) and b) LOPJ). Aggregation and divisibility of 
damage do not seem to be dealt with in any of these contexts.

24. CASE STUDY (national jurisdiction; place where the loss occurred) In the 
jurisdictional area of court W, D poisons P’s food. This food is fed to P’s dog 
in the jurisdictional area of court X. Consequently, the dog starts to vomit 
while in the jurisdictional area of court Y and makes a mess of P’s car. In the 
jurisdictional area of court Z, P himself consumes the poisoned food and con-
sequently suffers stomach cramps and nausea. Before which court can P sue 
for compensation in respect of his losses (messed-up car, pain and suffering, 
loss of earnings)? Can all the claims be filed before the same court?

84 See A. de la Oliva Santos in: A. de la Oliva Santos/I. Díez-Picazo Giménez, Derecho procesal 
civil. El proceso de declaración (2000) 98.

85 See J.M. Fernández Seijó, Las acciones de responsabilidad en el nuevo proceso civil, in: J. Picó 
i Junoy (ed.), La aplicación judicial de la nueva Ley de enjuiciamiento civil (2002) 110.

86 Ley 52/1997, de 27 noviembre, sobre asistencia jurídica al Estado e Instituciones públicas 
(BOE no. 285, 28.11.1997, 35089 ff.).
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As has been explained, legal scholarship suggests that conferring attribution 
to the court of the place where damage manifests itself is inadequate. As for 
the different kinds of damage suffered by the victim, Spanish law does not 
make any distinction in connection with attribution of jurisdiction and due 
to the general clause of Art. 1902 CC there is no need to distinguish between 
several torts – in contrast to the English system, for example. Therefore all the 
claims could be filed before a single court (see Art. 22.3 LOPJ referred to supra 
no. 49). As a rule, the claim will have to be filed before the court of the place 
of residence of the defendant (Art. 50.1 LEC). Therefore, the fact that several 
kinds of damage were caused in different places would be immaterial from this 
point of view. Should damage derive from a motor vehicle accident then the 
claim should be filed before the court of the place where damage was caused 
(Art. 52.1.9 LEC). However, if the claimant filed several claims in a joint way 
against one or several people, jurisdiction corresponds to the court of the place 
of the claim which is the ground for the other claims (Art. 53.1 LEC). In the 
hypothetical at stake it could be argued that no claim meets this requirement, 
so a subsidiary criterion would apply. Namely, that jurisdiction corresponds 
to the court which has to decide on the larger number of accumulated claims 
and, also subsidiarily to this criterion, the court of the place of the claim most 
important from the quantitative point of view (Art. 53.1 LEC).87 The final out-
come would therefore obviously depend on the circumstances of the case.

Value of the ClaimB. 

25. Is the value of the claim at all decisive in respect of procedural aspects of 
the claim (e.g. with regard to attorney fees, court fees, admissibility of legal 
remedies, or court jurisdiction, or for any other reason)? If so, could there be 
different results when claims arising out of a single tortious act or omission 
are split up and filed separately? What difference (if any) does it make whether 
the harm sustained is regarded as a single indivisible loss or a plurality of 
losses?

The value of the claim is taken into account in respect of several procedural 
aspects. For instance, it is relevant in connection with the issue whether the 
procedure has to be dealt with as an ordinary procedure (juicio ordinario) or a 
verbal one (juicio verbal). The value of the claim constitutes a subsidiary crite-
rion which applies when there are no subjective or objective criteria applicable 
to solve this issue.88 Moreover, as has been seen in the reply to the previous 
Question, the quantitative aspect is taken into account as a subsidiary criterion 
to attribute jurisdiction to a specific court. The claim will be dealt with as an 
ordinary procedure whenever the claim exceeds the amount of ESP 500,000 
(approx. € 3,000) or whenever the amount is impossible to assess (Art. 249.2 
LEC). If the amount does not exceed such an amount and the issue does not 

87 See supra no. 50.
88 See V. Moreno Catena in: V. Cortés Domínguez/V. Gimeno Sendra/V. Moreno Catena, Derecho 

procesal civil. Parte general (3rd ed. 2000) 54.
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refer to one of the issues referred to by the previous rule (none of which is tort 
liability), a verbal procedure will apply (Art. 250.2 LEC). It seems unlikely 
that claims arising from tort would be split between these different types of 
procedure.

Legal Effect of Prior Court Decisions and SettlementsC. 

26. Where a claim has been litigated and a final court judgment has been 
handed down, to what extent is the claimant barred from suing in respect of 
further harm arising from the same tortious act or omission? Is it decisive 
whether the loss that is the object of the later claim is regarded as part of the 
loss already addressed by the court or as an independent loss?

Spanish law recognises the doctrine of res judicata (efecto de cosa juzgada), 
which precludes the litigation of a claim which was litigated and adjudicated 
in a former suit between the same parties and procedural conditions and in-
volving the same cause of action. As STS 23.2.2007 (RJ 2007, 655) states, 
“the effect of res judicata means that the final judgment pronounced in the 
first trial excludes a new trial between the same subjects, with identical object 
and identical bases and cause of the claim (causa petendi)”.89 The same rule is 
currently established by Art. 222 LEC, according to which the binding effect 
of final decisions regardless of whether they allow or reject the claim, will ex-
clude a subsequent trial whose object is identical to that of the trial where such 
binding effect took place.

However, counterbalancing this barring effect of the res judicata doctrine, 
case-law and legal writing exceptionally allow a second claim when in the 
first proceeding “all actual and legal possibilities of the case were not depleted 
or a new subsequent and unforeseen element arose which was extraneous to 
the decision”.90 As a result, case-law has stated that a subsequent claim can 
be filed to obtain compensation for losses derived from the same conduct 
but could not be foreseen or assessed in previous proceedings. As the SAP 
Tarragona 3.10.2006 (JUR 2006, 50870) summarises, this happens in cases 
where there has been a decision for the victim and later other harmful conse-
quences which could not have been taken into account by the court, manifest 
themselves, such as “the manifestation of new and more serious harm, or even 
death; new injuries or the aggravation of previously appreciated harm; and 
further consequences which take place after the unlawful conduct”. Provided 
that these circumstances could not have been foreseen and assessed in the first 
trial, they escape the binding effect of the first decision. Therefore, parties may 
start a new trial to obtain compensation for the new or aggravated losses.91 
Regarding them, the limitation period starts to run from the time of their mani-

89 See also SSAP Coruña 12.5.2006 (JUR 2006, 177882); Pontevedra 13.7.2006 (JUR 2006, 
220166).

90 De Ángel (fn. 1) 980.
91 Rivero (fn. 13) 480.
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festation.92 Spanish courts do not focus their analysis on whether these new 
appearing/aggravated losses are independent or just part of the losses already 
addressed, but on the mere fact of the impossibility of appreciating and evalu-
ating them in the first trial.

27. CASE STUDY (prior decision) P’s car is damaged in a traffic accident negli-
gently caused by D. P successfully sues D for the cost of a respray. After judg-
ment, it turns out that it was not only the car’s paintwork that was damaged in 
the accident, but also the engine. Is P barred from bringing a second claim for 
compensation in respect of the damage to the engine? Is the damaged engine 
regarded as part of the loss already addressed by the court or as an indepen-
dent harm?

According to what has been stated in the previous question, the Spanish solu-
tion will not depend on whether damage to the engine is regarded as being 
a part of the loss already addressed or rather independent harm. Instead, the 
decisive issue is whether damage to the engine was foreseeable in the first 
proceedings or not. In the affirmative case, the effect of res judicata of the 
first final decision will bar P from bringing a second claim. If, on the contrary, 
damage to the engine could not have been discovered or could not have been 
foreseen in the first trial, P will be allowed to claim compensation in a second 
trial, since the binding effect of the previous decision will not extend to this 
“newly discovered damage” caused by D.

28. CASE STUDY (prior decision and contributory negligence) On the same facts 
as above, whilst addressing P’s compensation claim for the cost of the respray, 
the court holds that P was contributorily negligent and reduces the damages 
by half. Would the court hearing the subsequent claim for the damage to the 
engine be bound by the earlier court’s finding of contributory negligence? Is 
the damaged engine regarded as an independent loss that has not yet been 
addressed by the court, with the consequence that the earlier decision is not 
binding on the later court?

The court hearing the subsequent claim for damage to the engine will be bound 
by the findings of the earlier court on contributory negligence. According to 
Spanish law, “what has been decided with binding effect (res judicata) in the 
final decision of a proceeding will bind the court of a subsequent proceeding 
as such a decision appears as a logical background of the object of the subse-
quent proceeding, provided that the parties of both proceedings are the same or 
the binding effect is extended to them by a legal provision” (Art. 222.4 LEC). 
Therefore, the decision in the first proceeding can affect the subsequent one 
either excluding the latter, or establishing some binding premise to be followed 
in the second proceeding too.93 Remarkably, such a rule does not belong to 
substantive law, but to general procedural law.

92 Among many others, see Rivero (fn. 13) 480 and de Ángel (fn. 1) 944 ff.
93 SSAP Tarragona 3.10.2006 (JUR 2006, 50870), Pontevedra 13.7.2006 (JUR 2006, 220166).
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29. CASE STUDY (legal effect of settlement) Again assuming the same facts, ex-
cept that P’s initial claim is settled out of court rather than being resolved 
judicially, is P barred from pursuing the second claim by the fact of the earlier 
settlement? If not, is an agreed reduction in the compensation for reasons of 
contributory negligence binding in the second claim? Is it significant whether 
the harm sustained is regarded as a single indivisible loss or a plurality of 
losses?

Out-of-court settlements (transacciones) are valid under Spanish law. Settle-
ment is defined as “a contract through which the parties, by giving, promising, 
or retaining something, avoid the filing of a claim or put an end to a suit which 
has already started” (Art. 1809 CC). Private claims arising from a crime may 
also be settled, leaving the public action unaffected (Art. 1813 CC). This provi-
sion has been so construed as to include all instances of tort liability, disregard-
ing whether it derives from a crime or misdemeanour or not.94 Such settlements 
have a binding effect (res judicata) with regard to the parties; however, only a 
judicial settlement may be enforced by execution (Art. 1816 CC). Procedural 
rules also establish that the parties may put an end to the legal procedure by 
means of an out-of-court settlement. The court will issue a decision (auto) con-
firming the settlement and putting an end to the proceedings, which “will have 
the same effects as a final absolutory decision” (Art. 22.1. final LEC).

Accordingly, an out-of-court settlement like the one agreed by P and D would 
be valid under Spanish law. The effects of such an agreement depend on 
whether it has been adopted in the procedure (transacción judicial) or out-
side it (transacción extrajudicial). In the first case, if the court authorises the 
settlement, it will produce the same effects as a final judgment (Art. 22.1. 
final LEC). Therefore, it will have a fully binding effect.95 In the second case, 
it is doubtful whether the settlement has binding effect too. It could be argued 
that it has not, due to the fact that the court has not been given the chance 
to examine the agreement.96 However, case-law sustains that extrajudicial 
settlements also produce a binding effect (pursuant to Art. 1816 CC) at least 
between the signatory parties.97 The only exception would occur in case of 
vitiated consent or intent or some other ground of invalidity of the settlement 
(according to Art. 1817 CC). Should this happen, a subsequent claim would 
be allowed.

In any case, the binding effect is produced in a second procedure between the 
same parties and affecting the same facts which were settled. The settlement 
functions like a final court decision, whose effects will be limited to the as-
pects included and foreseen by the parties in the settlement. Accordingly, they 

94 Among others, de Ángel (fn. 1) 887; J. Santos Briz, La responsabilidad civil. Temas actuales 
(2001) 381.

95 Pursuant to Art. 222.4 LEC; see, in a case of tort liability derived from a traffic accident, SAP 
Pontevedra 25.10.2006 (RJ 2006, 256633).

96 This is the position of de la Oliva/Díez-Picazo Giménez (fn. 84) 436.
97 De Ángel (fn. 1) 888. In case-law, see SAP Barcelona 6.7.2005 (JUR 2006, 1133).
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may file a second claim to request compensation for aggravated or new harm, 
which could not have been foreseen when the settlement was concluded.98

As a result of all this, if a reduction of the amount of compensation was estab-
lished in the settlement as a result of contributory negligence, the court in a 
subsequent proceeding will be bound by such a premise and will have to take 
it into consideration when establishing a new compensation award.

As follows from the precedent paragraphs, the Spanish answer to these ques-
tions has nothing to do with the issue of whether losses are considered to be 
divisible or indivisible.

Class and Representative Actions, Test Cases, Mass TortsD. 

30. In your national legal system, what kinds of procedural mechanisms allow 
compensation claims by several different claimants to be combined before a 
single court? If different claims are combined, are they considered to relate to 
a single indivisible loss or to a plurality of losses?

Under Spanish law, several procedural mechanisms allow compensation 
claims by different claimants to be combined before a single court. The first of 
them is the joinder of parties or joint litigation (litisconsorcio), which may be 
comparable to the German Streitgenossenschaft. It consists of several people 
simultaneously attending the procedure as claimants or defendants, provided 
that all of them are in the same position or circumstances. The judgment will 
be binding for all of them (res judicata). The joinder of parties requires that the 
claims filed stem from the same basis or cause to claim (mismo título or causa 
de pedir, Art. 12.1 LEC). The concept of causa de pedir remains controversial. 
It refers to a reciprocal link between the claims, consisting in a coincidence 
with regard to the legal grounding and factual basis of the claims.99 Therefore, 
some connection between the legitimate rights and interests of the claimants 
is assumed to exist. Such connection may refer to the subjects (e.g. several 
creditors claim jointly against their debtor on the basis of the same obliga-
tion), the object (e.g. the victims of a traffic accident request compensation for 
harm suffered) or the cause of the claim (e.g. several owners of premises or 
land face a negatory action of servitude).100 The claims will be dealt with in a 
single procedure, as if they were a single claim, to be decided through a single 
judgment. However, the claims of the joinder of parties still function in an in-
dependent way to some extent. For instance, if any of the claimants confesses 
at court, this will affect him only. But each of the joinder parties may file an 
appeal against the decision and, if the recourse is accepted, it will benefit all 
the joinder parties. The procedure may come to an end with regard to one of 

98 In the same line, de Ángel (fn. 1) 888.
99 See Moreno (fn. 88) 109.
100 See J. Silguero Estagnán, La tutela jurisdiccional de los intereses colectivos a través de la 

legitimación de los grupos (1995) 323.
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the joinder parties only, although for putting an end to the whole procedure 
all the joinder parties must agree. Therefore, favourable acts carried out by a 
single claimant may benefit the others, whereas acts implying disposition over 
the rights discussed at the trial or disposition on the trial itself – such as settle-
ment – must be agreed upon by all the joinder parties.101

The joinder of parties is statutorily established in certain cases (litisconsor-
cio necesario), e.g. if the obligation at stake is indivisible. Then, the debt can 
only be satisfied if the creditor files a claim against all the debtors (Art. 1139 
CC). However, the joinder of parties may also be required by the very nature 
of the substantive (i.e. not procedural) legal relationship between the parties, 
whenever their relationship is indivisible (so-called inescindibilidad).102 For 
instance, this is the case of a claim filed by the Public Prosecutor to request the 
declaration of nullity of a marriage, which has to be filed against both spouses 
(Art. 74 CC). Another example is the co-ownership or hereditary community 
where the rights belong to all the holders together (mancomunidad), without 
shares. The claim should be filed by all the co-owners.103

In other cases, the joinder of parties is purely voluntary (litisconsorcio volun-
tario), i.e. the claimant brings a plurality of defendants to court although this 
is not required by a statute or by the indivisibility of the obligation (so-called 
subjective accumulation of claims). The claims have to derive from the same 
title or basis (título or causa de pedir, Art. 72 LEC). Case-law and legal schol-
arship construe this in a flexible way, so the requirement may be met even 
though damage suffered by a plurality of victims may derive from different 
damaging events, provided that there is some sort of link or connection be-
tween the damage suffered by them.104

31. What are the prerequisites of a class action (or its nearest equivalent) in 
your national legal system? Please give examples of the use of class actions 
in tort cases in your country. What are the differences between claiming com-
pensation by means of a class action and compensation claims filed by each 
victim separately? If a victim is not satisfied by the judgment delivered by the 
court in a class action, can he bring an independent action on his own if a) he 
had previously been party to the class action, and b) he had never been party 
to the class action? What is the legal effect of a judgment in a class action? If 
a group of claimants sues for compensation by class action, does it lead to the 
aggregation of each claimant’s injuries so that they are regarded as a single 
indivisible loss?

101 See de la Oliva Santos/Díez-Picazo (fn. 84) 184 f.
102 See J. Montero Aroca in: J. Montero Aroca/J.L. Gómez Colomer/A. Montón Redondo/S. Ba-

rona Vilar, Derecho jurisdiccional II (14th ed. 2005) 86.
103 See further examples in F. Cordón Moreno, Artículo 12, in: F. Cordón Moreno/J.J. Muerza 

Esparza/T. Armenta Deu/I. Tapia Fernández (eds.), Comentarios a la Ley de enjuiciamiento 
civil I (2001) 169–180, 173.

104 See P. Gutiérrez de Cabiedes e Hidalgo de Cabiedes, Artículo 11, in: Cordón/Muerza/Ar-
menta/Tapia (fn. 103) 132–169, 149.
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Conditions of class actions

Spanish law provides for a sort of class action (acciones de clase) which is actu-
ally not entirely coincident with the class actions of US Federal law (Rule 23 
of the Federal Rules of Civil Procedure). Until the 1970s, the prevailing idea 
was that individual actions were sufficient to protect individual interests. How-
ever, the shortcomings of the individualistic approach were apparent when it 
was perceived that many activities may affect a very large number of people 
– consumers, workers, etc. Several statutes dealing with unlawful advertising, 
unfair competition or unfair contract terms had already started to allow collective 
procedures.105 Yet, consumer associations were allowed to request cessation or 
prohibition to carry out an activity detrimental to consumers further, but not seek 
compensation for damage suffered by them. It was thought that otherwise the 
judge would have been forced to establish an undetermined damages award.106

Exceptionally, this is what happened in the decision of the Criminal Cham-
ber of the Spanish Supreme Court in the famous rape oil (colza) case.107 A 
consumer association (Organización de Consumidores y usuarios [OCU]) 
had intervened in the criminal procedure as a representative of a large number 
of victims. The Supreme Court conceded that they were entitled to receive 
compensation provided that they had been identified in the proceedings, even 
though they had not been represented in a direct way before the court. The 
exceptional circumstances of the case – difficulties of establishing causation, 
the complexity of damage and the number of victims – may explain such an 
outcome,108 which paved the way for a more flexible statutory approach.

Several conditions have to be met to file a class action under Spanish law. First 
of all, it can only be filed to claim compensation for damage to consumers 
and users (Art. 15.1 LEC), i.e. persons who behave in a sphere other than an 
entrepreneurial or professional activity (Art. 3 LGDCU). It is not necessary 
that the consumer or user has acquired the harmful good or service.109 This 
requirement prevents class actions from being used to claim compensation for 
collective damage other than damage to consumers or users, such as collective 
environmental damage or the like.110 Certainly, the Organic Act on Judicial 
Power establishes that the courts have the duty to protect any legitimate rights 
and interests, both individual and collective (Art. 7.3). However, this rule is 
considered too general and insufficient.111

105 See M.I. González Cano, La tutela colectiva de consumidores y usuarios en el proceso civil 
(2002) 41 ff.; Silguero (fn. 100) 377 ff., and J.F. Lousada Arochena, La tutela jurisdiccional de 
la discriminación colectiva, Aranzadi Social 1996, 2899–2920.

106 See J. Montero Aroca, La legitimación en el proceso civil (1994) 67.
107 STS Criminal Chamber 26.9.1997 (RJ 1997, 6366).
108 See M. Martín-Casals/J. Solé Feliu, Defectos que dañan, InDret 2000, 1.
109 See A. Bercovitz Rodríguez-Cano/R. Bercovitz Rodríguez-Cano, Estudios jurídicos sobre pro-

tección de los consu midores (1987) 231.
110 See A. Ruda González, El daño ecológico puro (2008) 518.
111 Instead of many see Montero (fn. 102) 69 f.
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The second condition for a class action to be filed is that a damaging event 
(hecho dañoso) has occurred (Art. 15.2 LEC). This includes damage in tort as 
well as contractual damage. The mere fact that the circumstances of damage 
suffered by every single victim may vary does not prevent them from filing a 
class action, since damage derives from their having consumed a good or ser-
vice and is therefore considered to be common to all of them.112 Also any kind 
of damage may be the basis of a class action, be it economic or personal dam-
age, including non-pecuniary loss (daño moral). There are also no thresholds 
or liability caps.113

The fact that a group, an association or an entity has filed a class action does 
not prevent individual consumers from filing a separate claim in tort (Art. 11.1 
LEC) which will be dealt with separately. This is respectful with the constitu-
tional right to a fair process (Art. 24.1 CE). The defendant in the class action 
procedure cannot rely on the exception of lis pendens (litispendencia) to delay 
the process where the individual claim has been filed by merely saying that a 
class action has already been filed.114

Locus standi

As has been explained, groups of consumers or users affected by a damaging 
event are allowed to file a class action (Art. 6.1.7 LEC). The individual mem-
bers of the group must be determined or are easily determinable. Therefore, 
such groups cannot file a class action on the mere basis that the interests of 
the consumers in general have been infringed. Moreover, the group has to be 
formed by the majority of the victims. A simple majority seems to be suf-
ficient.115 One or several people will act on behalf of the group, either as a 
matter of fact or on the basis of agreements adopted by its members (Art. 7.7 
LEC).116

Secondly, associations of consumers and users also have locus standi to file a 
class action. It is required that the victims be determined or easily determinable 
(Art. 6.1.3 and 11.2 LEC). In this case, the protection of collective interests 
(intereses colectivos) is pursued. However, such associations may also file a 
collective claim if the plurality of victims is undetermined (Art. 11.3 LEC). 
The class action then aims at protecting so-called diffuse interests (intereses 
difusos).117 In this case locus standi is exclusive. Therefore, other kinds of enti-

112 Among others, see González Cano (fn. 105) 76, 105.
113 See J.J. Marín López, Las acciones de clase en el derecho español, InDret 2001, 4.
114 See Á. Carrasco Perera/M.C. González Carrasco ¿Acciones de clase en el proceso civil? 

Aranzadi Civil (Ar. Civ.) 2001, 1895–1912, 1908.
115 See J.F. Garnica Martín, Las partes en la nueva Ley de Enjuiciamiento Civil: novedades más 

significativas, in: Consejo General del Poder Judicial (ed.), Estudios sobre la Ley 1/2000 de 
enjuiciamiento civil (2003) 64.

116 See J. Guasp/P. Aragoneses, Derecho procesal civil I (7th ed. 2005) 225.
117 See J. Almagro Nosete, La protección procesal de los intereses difusos en España, Justicia 

1983, 69–86, 74.
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ties such as agrarian societies or communities cannot assume the representa-
tion of consumers and users.118 It may be difficult in a single case to ascertain 
whether the victims are determinable or not. Be that as it may, the associa-
tions are required to be representative (representativas) according to the law 
(Art. 11.3 i.f. LEC). This condition does not apply if the protection of a col-
lective interest is pursued (under Art. 11.2 LEC). Also, it is not required that 
at least one of the victims is a member of the association for the association 
to pursue the protection of collective interests.119 In fact, the Civil Procedure 
Act does not lay any criteria to determine whether the association at stake 
is representative or not. Some decisions have considered that an association 
cannot be considered representative outside its territorial sphere.120 Therefore 
associations with a national scope are in a better position to file such claims. 
An example is the case of the Asociación de Usuarios de Servicios Bancarios 
(Ausbanc) against the Opening English School.121 The mere fact that the as-
sociation is not registered in a register in the Ministry of Health and Consumer 
Affairs does not prevent the association from having locus standi,122 in a case 
where Ausbanc had requested some standard terms in mortgage contracts to be 
declared void.123

In contrast to the US Federal legislation, the Spanish judge is not provided with 
procedural devices to check whether the class is correctly represented before 
the court (certification). Any person interested in filing a collective claim to 
protect consumer collective interests may request that the judge start judicial 
proceedings at a preliminary stage to make up the group. Then, the court will 
adopt suitable measures towards that aim (Art. 256.6). If a conflict arises, the 
judge will have to resort to general devices, such as accumulation of proceed-
ings or procedural intervention.124

In addition to consumer associations and groups of victims, Spanish law also 
grants locus standi to “entities” created according to the law, whose object 
is to defend or protect consumers and users, whenever the collective of vic-
tims is determined or easy to determine (Art. 11.2 LEC). “Entities” is usually 
construed as cooperatives of consumers and users.125 Moreover, the rule may 
include groups of affected people who join in the form of an association of 
victims. The Supreme Court has allowed this possibility in the field of contract 

118 STS Administrative Chamber 4th Section, 14.5.2003 (RJ 2003, 5274).
119 SAP Sevilla 5th Section, 22.1.2004 (Ar. Civ. 2004, 5).
120 STS Administrative Chamber 4th Section, 11.12.1991 (RJ 1991, 9369) and SAP Sevilla 

22.1.2004.
121 Sentencia Juzgado Primera Instancia (JPI) Madrid no. 1, 15.12.2006 (JUR 2007, 43930).
122 SAP Madrid 11th Section, 10.10.2002 (Ar. Civ. 2002, 1417).
123 See also Sentencia JPI Barcelona no. 21, 17.10.2003 (Ar. Civ. 2003, 1625); JPI Madrid no. 2, 

25.10.2002 (Ar. Civ. 2003, 362); JPI Madrid no. 5, 11.9.2001 (Ar. Civ. 2001, 2120); JPI Bal-
eares no. 14, 27.11.2002 (Ar. Civ.2003, 361); JPI Barcelona no. 34, 26.3.2003 (Ar. Civ. 2003, 
843).

124 See J.F. Garnica Martín in: M.A. Fernández-Ballesteros/J.M. Rifá Soler/J.F. Valls Gombau, 
Comentarios a la nueva Ley de Enjuiciamiento Civil (2000) 170.

125 Among others, Marín, Indret 2001, 8 and Carrasco/González, Ar. Civ. 2001, 1901.
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law in a case where a large number of buyers created an association to file a 
claim against the seller of several land plots. The court stated that in case of 
“diffuse or collective interests” attributing locus standi to the association may 
be the only way to provide the buyers affected with access to justice (STS 
18.5.1993 [RJ 1993, 3558]).

One of the best examples of admission of locus standi of associations of vic-
tims in the tort arena is the case of the Tous reservoir (1982). The huge in-
crease in the water level of the Júcar river caused this reservoir located in 
the region of Valencia to collapse. The resulting flood inundated around 290 
km2 of land, killing 40 and affecting approx. 35,000. The overall damage as-
sessment was around € 300,000. Many victims grouped in associations which 
started criminal proceedings while others started proceedings before the ad-
ministrative courts. The Spanish Public Administration was found liable due to 
an anomalous functioning of public services by way of omission.126 In fact, the 
plurality of proceeding types started by the claimants led to some anomalies. 
In particular, the compensation awards finally received by the victims varied 
depending on which kind of proceeding – criminal or administrative – they 
started. Also, some victims have been forced to wait for more than 20 years 
to get compensation.127 The case even reached the Constitutional Court. The 
court made it clear that it was necessary to reconcile the fulfilment of statutory 
formalities with the right of access to justice without undue delays. Therefore, 
the hearing could not be challenged on the mere basis that not all the victims 
had been personally called to testify before the criminal court.128

Concurrent actions

Spanish law does not prevent two class actions from being filed simultane-
ously by different subjects – e.g. two consumer associations – in connection 
with a same damaging event (Art. 15.2 LEC). This is clear with regard to class 
actions for the protection of collective interests (Art. 11.2 LEC). However, it 
could also happen that two consumer associations file separate class actions 
and that both of them are representative according to the law. Then, class ac-
tions for the protection of diffuse interests (Art. 11.3 LEC) may also concur, 
in which case the plurality of trials may be accumulated in a single process 
(Art. 78.4 LEC).129 For this to occur, some conditions have to be met. First, it 
is required that the decision in a trial may have prejudicial effects on a differ-
ent trial, or that there is a connection between the objects of both trials, as the 
decisions pronounced in them could otherwise be contradictory, incompatible 
or excluding each other (Art. 76 LEC). Also, the procedures to be accumulated 

126 See also Sentencia Audiencia Nacional, Sala de lo contencioso-administrativo, 8th Section, 
1.2.2007 (JUR 2007, 74098). STS Administrative Chamber 6th Section, 20.10.1997 (RJ 1997, 
7254).

127 According to the information published in El País 1.10.2007 <www.elpais.es>. 
128 STC 324/1994, 2nd Chamber, 1.12.1994 (RTC 1994, 324).
129 See F. Gascón Inchausti, La acumulación de acciones y de procesos en el proceso civil (2000) 

200.
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have to be dealt with through the same formalities. The accumulation cannot 
entail that any of the parties loses procedural rights. Moreover, the judge must 
have jurisdiction to decide on all the procedures to be accumulated. Finally, all 
of them must be at first instance (Art. 77 LEC). Therefore, the procedures to 
be accumulated must be homogeneous, even though they may be of a different 
kind – i.e. one of them may be collective and the other one individual.130

The judge may decree that both trials are accumulated without any of the par-
ties having requested it (Art. 78.4 2nd LEC). This is an exception to the general 
rule that accumulation of trials has to be requested by the parties (Art. 75 LEC), 
so the law is favouring accumulation in the case of class actions, probably on 
the basis of public interest in avoiding antithetic decisions in different trials on 
connected issues. Therefore, the power of the parties to arrange their interests 
is not absolute.131 However, such an accumulation will only be decreed ex of-
ficio by the judge provided that the procedures are reciprocally connected as 
regards the protection of collective or diffuse consumer interests.132

The individual consumer or user belonging to the class affected by the dam-
aging event also has locus standi to intervene in the collective procedure. It 
is only required that he proves he has a “direct and legitimate interest in the 
result of the trial” (Art. 13.1 2nd LEC). This is the case if the individual may 
obtain an advantage or a legal utility if he filed a claim and the court found for 
him.133 If this condition is met, the judge will decide through the same proce-
dure on the class action and the action filed by the individual consumer or user 
(Art. 72 LEC). The judicial decision will have to decide on both claims explic-
itly (Art. 221.3 LEC). It is not required for the individual consumer to join the 
collective procedure, although he has the possibility of doing so.134 The pos-
sibility that the consumer will file a claim in a separate procedure outside the 
collective one remains. In that case, both procedures may be accumulated into 
a single one (Art. 78.4 LEC). It is unclear whether the individual procedure 
has to be accumulated to the collective one, or the other way round. The first 
option seems more reasonable.135 If the accumulation does not take place, each 
single procedure will follow its own course and separate judicial decisions will 
eventually be adopted.

Nevertheless, Spanish law provides for a mechanism to favour procedural 
accumulation, this being publicity of class actions. A call (llamamiento), to 
be published in the communication media of the territory where damage has 
occurred, should allow the affected consumers or users to join the collective 

130 See González Cano (fn. 105) 211.
131 As the STS 25.2.1992 (RJ 1992, 1552) acknowledges.
132 See Gascón (fn. 129) 201 and González Cano (fn. 105) 202 and 208.
133 STC 9.5.1994 (RTC 1994, 143).
134 See M.J. Prieto Jiménez, Legitimación para la defensa de derechos e intereses de los consumi-

dores y usua rios, in: Abogacía General del Estado (ed.), La nueva Ley de Enjuiciamiento Civil 
(2002) 296.

135 See Garnica (fn. 124) 163.
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procedure (Art. 15.1 LEC). Such a call has to be decreed by the judge. Even 
if such a call is made, the possibility of filing a separate individual claim – in-
stead of joining the existing procedure – remains.136 The Act does not attach 
any consequence to the infringement of the duty to make the call. Also, the 
procedural status of the victim who joins the collective procedure is unclear, 
since no opt-out possibility is provided for.137 According to legal scholarship, 
the damaging event may be the same with regard to the collective claim and 
the individual victim, but they may also be different from the geographical and 
temporal point of view. In any case, the judicial decision has to refer both to 
the collective claim and the claim of the individual who joined the procedure. 
The individual would be acting to protect his own individual interest, which is 
coincident and homogenous with the interests of the other people affected.138

In case of diffuse interests, the individual consumer is given two months to 
join the procedure after the call is made (Art. 15.3 LEC). If he knows the pro-
cedure is pending after such a period of time has expired, he may either file 
an individual claim and request that the new procedure is accumulated to the 
collective one, or wait until the collective procedure reaches an end with the 
aim of being recognised as a beneficiary of the judgment (pursuant to Art. 519 
LEC). He cannot be forced to wait if he prefers the first option.

Legal effect of a judgment in a class action

There are special rules concerning the judgment in collective procedures start-
ed by a class action filed by a consumer association (Art. 221 LEC). Such rules 
do not apply whenever the class action has been filed by a group of victims or a 
different entity (pursuant to Art. 11.2). The possibility of an application by way 
of analogy is controversial.139 The fact that it is possible for the judge to award 
compensation damages at the stage when the judicial decision is going to be 
executed should be taken into account, but only provided that the procedure 
has been started by a class action filed by an association (Art. 519 LEC).

The decision must have a separate and explicit pronouncement on the actions 
filed within the collective process by consumers or users (Art. 221.3 LEC). As 
regards the class action, whenever the judge finds for the claimants, the deci-
sion has to determine which consumers or users will be the beneficiaries of the 
decision on an individual basis (Art. 221.1 LEC). This surprisingly implies an 
intermingling of elements of class actions and elements of individual actions. 
If it is not possible to determine the affected persons on an individual basis, 
the decision will have to establish the data, features and requirements needed 
to demand the payment of the compensation award at the procedural stage 

136 See Marín, InDret 2001, 11.
137 See specially the criticism by Carrasco/González, Ar. Civ. 2001, 1904.
138 As González Cano (fn. 105) 172 f. puts it.
139 Against it, see Marín, InDret 2001, 12; the contrary view is held by González Cano (fn. 105) 

238 and 241.
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of execution of the judgment (Art. 221.2 LEC). This is a key of the class ac-
tion, since it allows the judge a certain degree of discretion as to the subjects 
entitled to compensation as well as to what they will be entitled to receive.140 
The judge will verify at the execution stage whether the individual consumers 
meet the criteria already established in the decision. This is also an important 
difference with individual procedures, where the judge is required to establish 
at least the basis which will allow the exact compensation award to be deter-
mined through a mere arithmetical operation in the execution stage (Art. 219 
LEC). Therefore, a collective claim filed for an apparently scant amount for 
many may eventually turn into an execution for millions. Probably, there will 
be a fluid distribution of damages, which may be contrary to the principle of 
full compensation.141

The binding effect of the judgment pronounced in a collective decision seems 
rather unclear. Final decisions exclude a subsequent procedure with an object 
identical to the one which was discussed in the previous procedure (Art. 222.1 
LEC). Such a binding effect affects the parties in the procedure and their heirs 
and successors (causahabientes), provided that the facts upon which the claim 
is based are identical or homogeneous (Art. 222.2 LEC). Therefore, whether 
damage alleged by the parties is the same or not should be examined. The main 
problem is that res judicata also affects those people who were not parties in the 
procedure but are the holders of the rights upon which the locus standi of the par-
ties was based pursuant to Art. 11 LEC (Art. 222.3 LEC). Some scholars argue 
that res judicata should not prevent affected consumers from filing subsequent 
individual claims, since class actions pursuant to Art. 11 LEC are not really based 
in the individual right of the consumer affected by the damaging event (Art. 222.3 
LEC). Otherwise their constitutional right to a fair process (Art. 24.1 CE) would 
be ignored.142 Others suggest that the res judicata effect should exist at least with 
regard to the claims of those who had the opportunity to intervene in the collec-
tive procedure but did not do so.143 It has also been suggested that res judicata 
could be accepted only inasmuch as it is favourable to the subsequent claimants 
(res judicata secundum eventum litis).144 Finally, others suggest that res judicata 
affects everyone notwithstanding the result of the trial. Therefore, if an individual 
consumer has not attended the collective procedure, but was able to intervene in it 
he will not be allowed to file a second claim to protect the same interests or on the 
basis of the same damaging events derived from consumption.145

140 See C. Senés Motilla, Las partes del proceso civil, in: I. Díez-Picazo Giménez (ed.), Disposi-
ciones generales relativas a los juicios civiles en la nueva Ley de enjuiciamiento civil (2000) 
37 f.

141 The rule has been criticised by Carrasco/González, Ar. Civ. 2001, 1908.
142 See Marín, InDret 2001, 13.
143 See C. Samanes Ara, Las partes en el proceso civil (2000) 94 and T. López-Fragoso Álvarez, 

Algunos problemas en la regu lación de la pluralidad de partes en la LEC 1/2000, in: J.-L. 
Gómez Colomer (ed.), La aplicación práctica de la Ley de enjuiciamiento civil de 2000 (2003) 
101.

144 See Garnica (fn. 115) 71.
145 This is the opinion held by González Cano (fn. 105) 260. See also A. Ocaña Rodríguez, Partes 

y terceros en el proceso civil (1997) 90.
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As regards the possibility of the claimants in a collective procedure voluntarily 
dismissing the claim, the solution remains unclear. Probably, the representative 
should be allowed to dismiss the claim, since he was allowed to file it. If an as-
sociation, entity or group dismissed the claim – provided that they may do so, 
which seems controversial146 – they could apparently always file it again. Even 
individual consumers may do so. Also those consumers who had intervened in 
the collective procedure (on the basis of Art. 15 LEC) could decide to carry the 
trial on. Then it would not be a collective procedure any longer, but a sort of 
subjective accumulation of claims. Therefore, the judicial decision would have 
to contain as many pronouncements as individual claimants.147

32. Under what conditions may an action (“a representative action”) be brought 
by a consumer protection association on behalf of a group of persons affected 
by the same tortious conduct? Please give examples of the use of representative 
actions in tort cases in your country. What are the legal effects of a judgment 
delivered in such proceedings on compensation claims brought by each victim 
independently? If an individual victim is not satisfied by the court’s decision in 
the consumer action, can he pursue his own claim independently? Is the harm 
sustained by each victim regarded as an independent loss though it has been ad-
dressed by the court within the framework of the representative action?

In addition to the legal regime on class actions described above, a consumer 
association may file a claim to request the protection either of the association 
itself or of the “rights and interests” of its members (Art. 11.1 LEC). The lat-
ter has been sometimes considered a case of locus standi by simple agency 
or representation.148 However, an agent acts on behalf of another, who has 
locus standi, whereas in the case of Art. 11.1 LEC the association itself is the 
party in the procedure.149 The association acts as a substitute for its members 
(legitimación por sustitución).150 Therefore, the decision adopted by the judge 
will affect the substituted person in the same way that it would have affected 
him if he had been the party in the procedure.151 As a result, a member of the 
association who has been substituted by it in the procedure would not be al-
lowed to file a separate claim after the procedure initiated by the association 
has been decided.

The association does not need to be representative in order to file such a claim 
(Art. 11.1 LEC).152 However, the interests of the consumers represented by the 

146 See M.T. Carrancha Herrero, La tutela de los intereses colectivos en la Ley 1/2000 de enjuic-
iamiento civil, in: Abogacía General del Estado (ed.), La nueva Ley de enjuiciamiento civil 
(2002) 285.

147 According to González Cano (fn. 105) 96.
148 So for instance González Cano (fn. 105) 243 and de la Oliva (fn. 84) 133.
149 See Garnica (fn. 124) 168.
150 Among others see L.-M. Bujosa Vadell, La protección jurisdiccional de los intereses de grupo 

(1995) 327 and Silguero (fn. 100) 377.
151 STS 18.7.1991 (RJ 1991, 5397).
152 See Garnica (fn. 124) 168.
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claimant association have to be both individual and homogeneous. This means 
that such individual interests have the same content although they belong to a 
plurality of people.153

The association may request that the defendant cease his conduct (cesación) 
and that he/she is prohibited from doing it again (abstención o prohibición). 
According to the Unfair Competition Act (Art. 19), the individual victim is 
allowed to intervene in the same procedure and request compensation for dam-
age suffered.154 Even if the association claimed damages, it seems that this 
does not deprive the individual victim from the possibility of filing a claim on 
his own.155

33. Do the procedural laws of your country provide any other mechanisms (e.g. 
test cases) for combining a number of different compensation claims before the 
same court? What preconditions must be met? In particular, is a specific link 
(legal connection) required between each of the losses alleged? What legal 
consequences flow from the combination of different compensation claims by 
such mechanisms?

The Act on Civil Procedure does not provide for the possibility of litigating test 
cases or leading actions as such.

34. CASE STUDY (railway accident) A train operated by D Company derails on 
a high speed line, injuring 100 of those on board. The victims have different 
legal relationships to D Company. Some were paying passengers, some were 
travelling gratuitously, and others had no permission to be on board. Is it 
possible to combine the compensation claims of the victims through a) a class 
action, b) a representative action, or c) any other procedural mechanism? If 
several claims are combined and addressed in the same proceedings, is the 
harm sustained by each victim regarded as part of a single indivisible loss or 
as an independent loss amongst a plurality of losses?

The passengers of the train are determined or at least easily determinable. 
Therefore, they could be the members of a group which would have locus 
standi to file a collective claim as described before (Art. 11.2 LEC).156 As has 
also been explained, in such a case the collective interest of the group would 
have been affected. The precondition for such a collective claim and therefore 
the relevant question from the point of view of Spanish law is whether losses 
suffered by the members of the group derive from one damaging event (as 
required by Art. 11.2 LEC) or not. The same issue arises if an association of 
consumers, or an entity of the kind already described, files a claim to protect 

153 See Garnica (fn. 124) 169 and (fn. 115) 71 and López-Fragoso (fn. 143) 99.
154 See J. Muerza Esparza, Aspectos procesales de las acciones de cesación y prohi bi ción de 

daños en el ámbito del Derecho industrial y de la competencia (1997) 79 f.
155 See F. Cordón Moreno, La protección de los derechos de los consumidores a partir de la Ley 

general para la defensa de los consumidores y usuarios, Ar. Civ. 1999, 1795–1814, 1810.
156 Specifically referring to such a hypothetical case, see González Cano (fn. 105) 107.

 87

 88

 89



370 Albert Ruda/Josep Solé Feliu

the collective interest of the victims. The circumstance that a collective pro-
cedure is used to deal with the consequences of the accident can be seen as 
a merely procedural issue and therefore does not affect the categorisation of 
damage suffered by each victim from a substantive point of view. Every single 
victim may suffer losses which are independent from the losses suffered by the 
others. For this reason, they may also file separate claims if they find it more 
convenient. Otherwise, it could be said that the single damaging event consist-
ing in the train accident caused a plurality of losses which will be dealt with 
in the collective procedure. Accordingly, the passengers who travelled without 
permission may be in a worse position, according to substantive tort law rules, 
and may be denied any compensation.

Insurance AspectsIV. 

Caps and DeductiblesA. 

35. In your national legal system, are there statutory principles or have the 
courts developed general principles that address the issue of whether a dam-
age event is considered to be a single incident, in which case it is the insurer’s 
overall liability that is limited by any applicable cap, or a plurality of several 
independent losses, in which case the cap applies to each, leaving the insurer 
to pay up to the specified sum for each one? Alternatively, is this issue ad-
dressed by standard clauses used in contracts of insurance?

Some insurance standard clauses and some statutes establish that caps must 
apply to “each incident” (cada siniestro). Thus, for instance, Art. 5.3.a) of the 
General Contract Terms applicable to all insurances policies commercialised 
by Zurich Spain, provides that “the insured amount represents the cap of the 
award having to be paid by the Company on each incident”. As regards statu-
tory law, Art. 4.2 of the LRCSCVM,157 regarding caps applicable to the com-
pulsory insurance for traffic vehicles, establishes that “the caps covered by 
the compulsory insurance will be: (i) regarding injuries to persons, € 70 mil-
lion “per incident” (por siniestro),158 irrespective of the number of victims. (ii) 
Regarding damages to property, € 15 million “per incident” (por siniestro), 
without any further distinction.

Insurance policies and case-law usually define the meaning of “each incident” 
or “per incident”. They do so by reference to the principle of the “unity of 
incident” (unidad de siniestro), according to which “the set of damage arising 
from a same cause will be considered as a single incident (un solo y único sini-
estro)” [italics added].159 Case-law also refers to the principle of “unity of inci-

157 Amended by Act 21/2007, mentioned supra (fn. 16).
158 See that while the English version of Directive 2005/14/CE uses the expression “per claim”, 

the Spanish version uses the expression “per incident” (por siniestro).
159 Art. 2. Definitions of General Contract Terms applicable to all insurances policies commer-

cialized by Zurich Spain. A similar standard clause is analysed by STS 1.12.2006 (RJ 2006, 
8156).
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dent”. For instance, the SAP Avila,160 following the standard clause applicable 
to the case at stake, considered that “incident” (siniestro) must be understood 
as “all and every harmful consequences (secuelas) caused by the accident, re-
garding which there is a perfect and direct causal link”. Moreover, SAP Murcia 
defines “unity of incident” as “the sequence of facts and circumstances arising 
from the same origin or cause, irrespective of the number of victims and claims 
which have been filed”.161

36. CASE STUDY (building insurance and insurance cap) P is the owner of factory 
premises consisting of several buildings which he has insured against harm 
resulting from severe weather conditions. The insurer’s liability is capped at 
€ 500,000 per damage event. During a thunderstorm that lasts several hours, 
two of the buildings are struck by lightning and both are completely burnt 
down. Each of the buildings was worth € 300,000. What is the insurer’s obliga-
tion to pay for the damage under the policy?

Although we have not been able to find Spanish decisions regarding this case, it 
seems that the cap will apply to the overall event, covering both buildings (see 
answers infra no. 93 f. and 96). That is, since damage is caused by the same 
event (the thunderstorm lasting several hours), it can be considered as a “single 
incident” (único siniestro). If the damaged buildings were worth € 300,000 
each (i.e. € 600,000), the insurer would have to pay a maximum of € 500,000, 
burdening the remaining € 100,000 on the owner himself (P).

37. In your national legal system, have the courts developed general principles 
that address the issue of whether a damage event is considered to be a single 
incident, in which case the insured has to bear any stipulated deductible only 
once, or a plurality of several independent losses, in which case the deductible 
applies to each, leaving the insured to bear the amount several times? Alter-
natively, is this issue addressed by standard clauses used in contracts of insur-
ance? If third-party insurance is required by law, would this have any effect on 
the legality of a deductible?

There are no specific statutory rules regulating these issues in Spain. The 
Decree 2177/1967, of 22 July, approving the Regulation on the coverage of 
nuclear risks,162 provides a threshold in connection with the compulsory insur-
ance covering nuclear risks. Its amount consists in 5% of the compensation for 
each nuclear accident (Art. 51, italics added). However, the provision does 
not define the latter expression. In the field of insurance policies, some stan-

160 17.5.2004 (JUR 2004, 191312).
161 1.6.2005 (JUR 2005, 265490) In fact, some insurance policies establish global caps “per in-

cident” and limitations “per victim”. Then, the compensation for each victim cannot exceed 
the individual cap, and the overall amount cannot exceed the global amount insured (see L.F. 
Reglero Campos, El seguro de responsabilidad civil, in: L.F. Reglero Campos (ed.), Tratado 
de responsabilidad civil (3rd ed. 2006) 746); similarly, SAP Gipuzkoa 24.10.2007 [JUR 2007, 
103377] and SAP Valencia 30.12.2004 [JUR 2005, 71738]).

162 BOE no. 223, 18.9.1967.
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dard clauses define the “threshold” considering that it should be deduced from 
“each incident”,163 but again without giving any definition of the expression 
“each incident”. 

In spite of this, and according to the principle of “unity of incident”, it may be 
understood that “each incident” includes “all and every harmful consequences 
(secuelas) caused by the accident regarding which there is a perfect and direct 
causal link”.164 As SAP Valencia 30.12.3004 states, “the decisive point is that 
the threshold is applicable per incident”. “Incident” is defined as “the sequence 
of facts and circumstances arising from one same origin or cause, irrespective 
of the number of victims and claims which have been filed”.165

38. CASE STUDY (auditors’ liability) P, an independent auditor engaged by X Ltd 
to certify its accounts, is asked by X Ltd to meet with two potential investors in 
the company, A and B. At the meeting, P vouches for the company’s financial 
well-being. In consequence, A and B make large purchases of shares in X Ltd. 
It transpires that P negligently misrepresented the value of the company to 
the investors. A and B consequently suffer economic losses which they seek 
to recover as damages from P. In principle, their losses are covered by P’s 
professional indemnity insurance, but according to the terms of the policy the 
insured has to bear a deductible of € 5,000 per damage event. In the instant 
case, does P have to bear the deductible amount only once or with regards to 
both claims?

According to the decisions already mentioned, the deductible will apply “per 
event”, construed as “the sequence of facts and circumstances arising from 
a same origin or cause, irrespective of the number of victims and claims”.166 
Therefore, P will have to bear the deductible only once, although there were 
two victims.

Other Limits on the Amount of CoverB. 

Aggregate limit clauses1. 

39. In your country, do standard-term insurance policies use aggregate limit 
clauses whereby the liability of the insurer is capped by a maximum amount 
per specified period? If so, please give examples of how these clauses are 
worded and how they are interpreted, paying particular regard to the issue of 
whether a damage event is considered to be a single indivisible loss (therefore 
falling into only one period) or a plurality of losses (potentially falling into 
several different periods).

163 For instance, Art. 2 of the General Contract Terms referred to in fn. 159.
164 SAP Avila 17.5.2004.
165 See also SAP Ciudad Real 13.1.2005 (JUR 2005, 92752).
166 SAP Valencia 30.12.2004.
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Spanish insurers usually support the use of aggregate clauses in liability insur-
ance policies, in order to cap the liability of the insurer by a maximum amount 
per specified period. These aggregate limits would allegedly make the extent 
of the cover provided by the insurer clearer. According to Spanish insurance 
law, “the insured sum represents the maximum limit of the compensation that 
the insurer has to pay in each incident (en cada siniestro)” (Art. 27 Insurance 
Contract Act [LCS]).167 Such provision can be construed in connection with 
Art. 73 LCS, according to which the insurer is obliged to pay “within the limits 
established by the law and by the contract”. Insurers have read this as authori-
sation to incorporate additional limits in the policy, provided that they do not 
infringe the rights of the insured party (Art. 3 LCS). Aggregate limits would 
therefore be possible as a further contractual limitation of liability. According 
to such an interpretation, it would be possible to establish several aggregate 
limits in the contract, either as a maximum limit by period of time, or as a 
maximum limit by policy or insured person, without temporal limitation.168

Claims series clauses2. 

40. In your country, do standard-term insurance policies use claims series 
clauses whereby several independent damage events are treated as a single 
damage event (a single series) which is subject to a single liability cap? If 
so, please give examples of how these clauses are worded and how they are 
interpreted. Please state in particular what criteria are used for distinguishing 
between several independent damage events and a single damage series.

Insurers have suggested that aggregate limits could be a convenient solution 
for cases where a plurality of tort liability debts derive from a single cause 
which affects several people, i.e. damage caused in series. The plurality of 
claims deriving from the same damaging cause could be reunited in a single 
claim.169 Accordingly, standard terms usually set a limit by incident (por sini-
estro), which establishes a liability cap to the sum to be paid by the insurer for 
several losses derived from a single incident.170

It may be difficult to ascertain whether we are facing one causal event only with 
a plurality of victims, or several damage events of different kinds, or with differ-
ent causal events. Moreover, damage caused by a single incident may manifest 
itself at different moments. Therefore, it is important for the insurance policy to 
define the concept of incident and how to determine whether there is only one 
causal event (unidad de siniestro) or a plurality of them. For instance, in a case 
of liability of professionals, “unity of incident” could be construed as the “unity 
of professional act”, so several medical acts of malpractice – e.g. several blood 

167 Ley 50/1980, de 8 de octubre, de contrato de seguro (BOE no. 250, 17.10.1980).
168 See J. Alarcón Fidalgo, El siniestro en el seguro de RC contemplado en su dimensión tempo-

ral, in: Comité de gestión de AIDA. Sección española (ed.), Responsabilidad civil de productos 
(1983) 89–104, 100.

169 See Alarcón (fn. 168) 97.
170 See M.Á. Calzada Conde, El seguro de responsabilidad civil (2006) 56.
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extractions – could be considered as separate incidents.171 The decisive element 
is whether damage derives from the same action or omission of the insured per-
son. As regards damage caused by defective buildings or constructions, whether 
damage derives from the same deficiency or not should be examined. This cri-
terion has been applied by the Supreme Court.172 An aggregate clause had been 
agreed upon, whereby the liability of the insurer has been limited to a maximum 
of around € 420,000 per incident. The building in question suffered from several 
separate deficiencies (affecting the roof and the water pipes) which had given 
rise to separate legal procedures. Even though all the defects derived from an in-
correct performance by the architect, they were dealt with as separate incidents.

Long tail damage3. 

41. In your country, do standard-term insurance policies use clauses whereby 
the liability of a former insurer is limited to a specified period of time after the 
end of the insurance contract? If so, please give examples of how these clauses 
are worded and how they are interpreted. What is considered to be the starting 
point for the relevant limitation period (e.g. the date on which the insurance 
contract ended, the date of the insured’s negligence or the date on which the 
damage was sustained)? In this context, where is the line drawn between sev-
eral independent damage events and a single damage event?

According to the theory of insurance contract, the insurer is obliged to pay 
the agreed sum when the risk described in the insurance contract materialises, 
i.e. when the damaging event or incident, usually referred to as accident (sini-
estro), which has been foreseen in the contract, takes place.173 To avoid uncer-
tainties, insurers have usually tried to give more precision to the concept of ac-
cident in the standard terms and the individual clauses of insurance contracts. 
These often include clauses whereby the insurer is obliged to pay provided 
that the claim of the affected person is filed either during the period of time 
the insurance contract is in force or within a maximum period of time after the 
extinction of such a contract (“claims made” clauses). These clauses may also 
retroactively cover liabilities which the insured party may have incurred before 
the insurance contract was agreed upon.

Claims made clauses have been used in particular with regard to the insurance 
of so-called “long tail risks”, i.e., professional liability and liability for defec-
tive products, where damage may or may not become manifest a long time after 
the causal event took place.174 The claim is then considered to be the incident 

171 Again, see ibid., 57.
172 STS 15.6.1995 (RJ 1995, 5295).
173 Instead of many, see R. Uría, Derecho mercantil (24th ed. 1997) 781; J. Garrigues/F. Sánchez 

Calero, Curso de Derecho mercantil (6th ed. 1974) 294 and R. Alonso Soto, El seguro de la 
culpa (1977) 53.

174 See J. Jurado Gil (ed.), Teoría general del seguro (1997) 211. See also M.Á. Calzada Conde, La 
delimitación del riesgo en el seguro de responsabilidad civil: el nuevo párrafo segundo del art. 
73 LCS, in: J.N. Martí Sán chez (ed.), Derecho de seguros II (1996) 85–108, 90.
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which triggers liability of the insurer. Some of those clauses are included in the 
standard terms drafted by the Spanish Pool of Environmental Risks (PERM). 
The policy covers accidents whose first manifestation takes place during the 
time the policy is in force, provided that the claim is filed within two years 
after the moment at which the policy is no longer in force.175

Spanish case-law has had occasion to revise some of those clauses. Sometimes 
they have been considered valid.176 However, on other occasions the court has 
considered them void on the basis that they violated the rights of the insured 
person.177 In the first case, the clause had been included in standard terms re-
lated to a professional liability insurance contract agreed upon by the Official 
Professional Association of Physicians of Barcelona and its Province and one 
insurance company. According to such a clause, the insurer would be obliged 
to pay compensation only provided that both the facts occurred and the claim 
was filed within the period the contract was in effect. This clause actually com-
bined the usual “loss occurrence” clause – requiring that damage occurs during 
the time when the contract is effective – and a claims made clause – requiring 
that the claim be filed during such a period.178 The court stated that the clause 
violated the rights of the insured person and was therefore void (Art. 3 LCS). 
Its line of reasoning is reproduced in the second decision, involving the same 
parties.

These decisions caused great concern among insurers and gave rise to a live-
ly scholarly debate on the validity of claims made clauses.179 Eventually, the 
Spanish legislature introduced a second paragraph to Art. 73 of the Insurance 
Contract Act (LCS) in 1995 to allow claims made clauses of two different 
kinds, namely, clauses of subsequent cover (cobertura subsiguiente) and of 
retroactive cover (cobertura retroactiva). Nowadays, the clauses which restrict 
the rights of insured persons and limit insurance cover to the cases in which 
the claim of the affected person takes place within a certain period of time, not 
inferior to one year from the termination of the last extension of the contract or, 
in the absence of that, of its duration period, will be valid, provided that they 
conform to Art. 3 LCS (i.e. standard terms in insurance contracts have to be 
emphasised and expressly accepted by the insured party). It is up to the courts 
to establish whether a clause infringes the rights of the insured party according 
to that.180 As regards the interpretation of the concept of incident (siniestro), 
the legal reform has tried to make its content clearer by equating it to the fact 

175 Among others, see J.E. Pavelek Zamora, La cobertura del riesgo medioambiental en las pólizas 
de respon sa bilidad civil general, in: SEAIDA/MAPFRE, Estudios sobre la responsabilidad 
civil me dio ambiental y su asegu ramiento (1997) 195–255, 241.

176 SSTS 31.1.1990 (RJ 1990, 29); 24.4.1991 (RJ 1991, 3026); Criminal Chamber 29.7.2002 
(RJ 2002, 6357).

177 SSTS 20.3.1991 (RJ 1991, 2267) and 23.4.1992 (RJ 1992, 3323).
178 See J.L. Barrón de Benito, Condiciones generales de la contratación y contrato de seguro 

(1999) 148.
179 For further details see E. Caballero Sánchez, El consumidor de seguros: protección y defensa 

(1997) 139.
180 See M.J. Peñas Moyano, La protección del asegurado (1999) 40 and Calzada (fn. 170) 61.
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which triggers the insurer’s duty to compensate the affected person – i.e., the 
damaging act or omission – and not to the moment at which such consequences 
become manifest.181 This second moment is only taken into account to deter-
mine the start of the limitation period. However, some scholars think that the 
defective drafting of the legal provision will create more interpretive problems 
than it was intended to solve.182

42. CASE STUDY (long tail damage) P Company develops, manufactures and dis-
tributes motor equipment, including fuel pumps. As the result of a design fault 
in the pumps, the fuel supply of motor vehicles in which they are incorporated 
is often interrupted without warning. Assume that this leads to numerous ac-
cidents for which P Company is liable under your laws on product liability. 
Until a) the pump’s development, b) its manufacture, c) its distribution, and 
d) the consequent accidents, P Company’s product liability was insured by I. 
After the termination of the insurance contract with I, P Company takes out in-
surance with J. Which insurer, I or J, has to cover P Company’s liability for its 
faulty fuel pumps in each of scenarios a)-d)? Assume that the standard terms of 
both insurers’ contracts contain clauses on liability for long tail damage that 
are most common in your country.

In general terms, the succession of insurance policies may give rise to un-
wanted situations, such as plurality of insurances or lack of insurance cover. 
One could wonder whether this would happen in the hypothetical case. As has 
been said, the statutory reform of 1995 has explicitly allowed the inclusion in 
the insurance contract standard terms of retroactive cover clauses under certain 
conditions. The period of time previous to the conclusion of the insurance con-
tract which will be covered is required to be at least one year since the begin-
ning of the effects of the contract, even in cases where the contract has been 
extended over time (Art. 73.2 LCS).

Due to the interplay of the standard term clauses admitted by Spanish law, the 
damaging event might take place during the time one insurance contract was 
in force but the claim was filed outside the period of time agreed upon to that 
effect, and within the period of time where a different insurance contract had 
effect. Then, probably neither of the insurers would be obliged to pay compen-
sation, since the claim was filed too late for the first insurer and the contract 
had been extinguished. And also the event which triggers liability did not take 
place within the period of time the second insurance contract had effect.183

181 See Barrón (fn. 178) 154 f. and R. Jiménez de Parga, El daño diferido en el seguro de responsa-
bilidad civil, in: Estudios de Derecho bancario y bursátil. Homenaje a Evelio Verdera II (1994) 
1341–1375, 1353 f.

182 See F. Sánchez Calero, Instituciones de Derecho mercantil II (19th ed. 1996) 444.
183 See J. Pagador López, Sobre las cláusulas “claims made” o de reclamación en el seguro de 

responsabilidad civil, in: L. de Angulo Rodríguez/J. Camacho de los Ríos (eds.), Cuestiones 
actuales del Derecho de seguros (2002) 73–81, 81. Similarly, C. Do min guez Domínguez, Las 
cláusulas de limitación temporal (claim made) en el seguro de responsabilidad civil, Revista 
General de Derecho 1997, 57–66, 66.
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The solution to the case depends on whether the contracts include the afore-
mentioned clauses, the time of duration of such contracts, the period of time 
existing between the causal event and damage, and time between that event 
and the claim. The period of one year of extra cover after the extinction of the 
insurance contract, within which a claim may be filed (pursuant to Art. 73.2 
LCS), may turn out to be too short in cases of long tail damage. In summary, 
the legal reform commented upon has left some problems unsolved, since 
these clauses may deprive the insured and the affected persons from insurance 
cover in some cases.184

Liability limits in compulsory third-party insurance4. 

43. Would the fact that, in certain fields, third-party insurance is required by 
law have any effect on the extent to which liability limits in terms of aggregate 
series clauses, claims series clauses and long tail damage clauses are legally 
allowed?

Usually the statute establishing the requirement of compulsory insurance will 
lay down what such an insurance should entail, in terms of conditions, extent, 
limits of liability, etc. Therefore, the answer depends on the circumstances 
of the case and on whether the insurance policy at stake observes the statu-
tory conditions and the rights of the insured party (Art. 3 LCS), as already 
explained.

184 Among others, see Barrón (fn. 178) 160 and Peñas (fn. 180) 49.
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AGGREGATION AND DIVISIBILITY OF DAMAGE IN THE 
UNITED STATES: TORT LAW AND INSURANCE

Michael D. Green/Brooks M. Hanner

GeneralI. 

1. Does your legal system have general rules, whether statutory or case-law, 
which regulate the categorisation of harm as a single indivisible loss or a 
plurality of losses? Have such rules been proposed in the secondary legal lit-
erature? Does the distinction have any significance in practice?

A harm is “indivisible” with regard to multiple defendants when each defen-
dant’s conduct is a cause of all of the harm. By contrast, when a harm can be 
apportioned among defendants based on which portion was caused by which 
parties, the harm is divisible.1 Thus, the inquiry begins by asking whether the 
harm is divisible according to causation. This is possible when there is a rea-
sonable basis to determine whether “any legally culpable conduct of a party 
or other relevant person to whom the factfinder assigns a percentage of re-
sponsibility was a legal cause of less than the entire damages for which the 
plaintiff seeks recovery and … the amount of damages separately caused by 
that conduct.”2 When this inquiry fails, the injury is indivisible and thus the 
damages are indivisible. 

Notably, the burden of proof is now on the party seeking division of the inju-
ries.3 For harm that was not readily divisible based on the available evidence, 
the Restatement (Second) provided for shifting the burden to the defendants 
to prove that liability could be apportioned; if they could not present sufficient 
evidence, then all of the defendants were held jointly and severally liable for 
the entirety of the plaintiff’s injuries.4 This allowed a faultless plaintiff to re-
cover from negligent defendants when the evidence did not reveal how the 
damages should be apportioned. This approach existed before the widespread 

1 See Restatement (Third) of Torts: Apportionment of Liability § 26 (2000).
2 Ibid.
3 See ibid. at comment h. The Restatement (Second) of Torts adopted a modestly different posi-

tion.
4 Restatement (Second) of Torts § 433(b) (1965).
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adoption of comparative responsibility, which undermines the philosophy be-
hind shifting the burden of proof away from a “faultless” plaintiff to the negli-
gent defendants. With the advent of comparative responsibility, the plaintiff is 
no longer necessarily faultless, and accordingly, the burden now rests with the 
party seeking division of the injuries. Most often, of course, defendants will be 
seeking division of the injuries suffered by the plaintiff. But when the plaintiff 
claims that her negligence caused less than all of the harm (and therefore her 
negligence should only reduce damages for a portion of the harm), the plaintiff 
will have the burden of proof.

When multiple victims assert claims, those claims are separate, distinct harms 
unless the claim arises from ownership of property that is owned in a joint, 
non-divisible form.5

Liability for DamageII. 

Recoverability of Divisible and Indivisible LossesA. 

2. In your national tort law, is liability for damage addressed separately for 
different parts of the overall loss where different protected interests are af-
fected (e.g. interference with the person or interference with property; pecu-
niary damage or non-pecuniary damage) even if the harm resulted from the 
same tortious conduct by the same tortfeasor? If the requirements for liability 
have to be addressed separately for each kind of loss, how might this affect the 
tortfeasor’s liability?

No, they are not, unless economic loss or emotional harm occurs that is not 
consequential to a physical harm. When stand-alone economic or emotional 
harm occurs, tort law is more restrictive in providing compensation for these 
losses. Thus, if a plaintiff suffered physical harm and economic harm, she 
could recover for the physical harm, but not for the economic harm unless it 
was consequential to the physical harm.6 Note also that a plaintiff who fails to 
seek recovery for her stand-alone economic loss or emotional harm claim in 
her original action will be barred by res judicata from pursuing that claim in 
a later action.7 

More generally, liability is not addressed separately when different protected 
interests are harmed if the harm was caused by the same tortious conduct. 
Liability for all the harms resulting from a personal injury will be addressed 
as a single question, even if different interests are implicated. There are three 
primary interests protected under US tort law: physical security, emotional se-
curity, and economic security. First, a person’s interest in her physical security 

5 See infra no. 14.
6 See Corpus Christi Oil & Gas Co. v. Zapata Gulf Marine Corp., 71 Federal Reporter, Third 

Series (F.3d) 198 (5th Cir. 1995).
7 See Restatement (Second) of Judgments § 24 (1982).
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and autonomy receives the greatest protection. When a defendant tortiously 
harms a plaintiff’s person or property, the plaintiff can also recover damages 
for harms to other interests that are consequential to the personal injury, known 
as “consequential harm”.8 Second, tort law provides a limited measure of pro-
tection for a person’s emotional security. For example, a person may recover 
for emotional harm that was caused by a threatened invasion of the person’s 
physical security that did not actually cause physical harm. When recovery is 
permitted it includes all pecuniary and non-pecuniary damages resulting from 
the emotional harm. Third, tort law provides a modicum of protection for a 
person’s interest in economic security. Courts are quite cautious about permit-
ting recovery in tort for a purely economic interest. These categories reflect the 
interests for which a plaintiff may recover when harm is suffered. A plaintiff’s 
injury might be “divisible” on the basis of the interest harmed where a separate 
consideration of liability is required as outlined above. 

In addition, harm to the same protected interest may be “divisible” if different 
portions of that harm are caused by different tortious acts. For example, sup-
pose that P sues D1 and D2 to recover for her broken leg, pain and suffering 
caused by the broken leg, and emotional harm resulting from D2’s unpleasant 
words after the incident. D1 and D2 are joint tortfeasors with regard to P’s 
broken leg (indivisible harm), but only D2 is liable for insulting P after the 
incident (divisible harm). The factfinder would apportion 100% of the dam-
ages for P’s broken leg and pain and suffering to both D1 and D2 as joint 
tortfeasors, and would apportion all of the damages to D2 for the stand-alone 
emotional harm (if recoverable). Thus, these categories only illuminate what 
types of harmed interests allow a plaintiff to recover – they do not provide any 
guidance as to how the damages would be apportioned.

3. CASE STUDY (different kinds of loss; contributory negligence) P is injured, 
and his glasses are broken, in a traffic accident negligently caused by D. P 
claims compensation for a) pain and suffering b) medical expenses and c) 
his broken glasses. Is P’s harm regarded as a single indivisible loss or as a 
plurality of independent losses? Assuming P had not fastened his seat belt, 
how is his contributory negligence taken into account with regard to each of 
the three categories of his damage?If there are differences in the effect of the 
contributory negligence depending on the kind of loss suffered, how are these 
justified?

Whether P’s distinct harms are treated as one or several losses depends on the 
context in which the issue arises. For purposes of res judicata, this would be 
one claim.9 For purposes of contributory negligence, the critical question is 
whether P’s contributory negligence was a cause of each of the different losses. 
If it was, then they will be treated as one loss for purposes of apportioning li-
ability to D and determining the percentage of loss that P will bear. It seems 

8 See infra no. 10.
9 See infra no. 26.
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quite implausible that P’s negligence caused all of the harm based on this fact 
pattern, since her negligent act likely only enhanced the physical harm that P 
would have suffered if she had fastened her seat belt and may not have con-
tributed to the broken glasses. If P’s contributory negligence only enhanced 
the harm that P suffered as a result of the accident, then it will not be a single 
indivisible loss. D will be solely liable for the harm that P would have suffered 
in the absence of any contributory negligence. Liability for the enhanced harm 
to which P’s contributory negligence contributed will be apportioned accord-
ing to each party’s comparative share of fault. Thus, if P would have suffered 
€ 60,000 in damages had she fastened her seat belt, and the court finds that her 
contributory negligence combined to cause an additional € 50,000 in enhanced 
harm, D would be solely liable for the € 60,000 and liability for the € 50,000 
would be apportioned between the two parties on the basis of comparative 
responsibility. 

In some cases, the evidence may not permit a distinction between the en-
hanced harm and the harm that would have occurred without the plaintiff’s 
negligence.10

4. In your national tort law, are there cases other than in respect of personal 
injury where the requirements for liability have to be addressed separately for 
each different kind of loss even though the harm resulted from a single tortious 
act or omission?

None of which we are aware.

Recoverability of Consequential LossB. 

5. Please state how consequential loss is defined in your national tort law. Is 
consequential loss regarded as an independent harm that has to be addressed 
separately or as part of the overall damage, meaning that there is no need 
to re-consider the requirements for liability found to have been satisfied in 
respect of the “primary loss”? Where is the line drawn between several inde-
pendent losses and a consequential loss?

Consequential loss is not a term commonly employed in United States tort law, 
though courts have referred to losses resulting from a personal injury as “con-
sequential harm.” As explained supra no. 4 ff., tort law recognizes different 
kinds of interests and provides various standards for their recovery. However, 
when one of those lesser protected interests is harmed as a consequence of a 
personal injury, damages for the lesser interest can be recovered based on sat-
isfying the requirements for the personal injury. In that sense, “consequential 
harm” is harm of a type that receives less protection by tort law (and hence has 
greater requirements for recovery when it is caused independently) and that re-

10 For allocation of the burden of proof on causal apportionment in such instances, see supra 
no. 1.
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sults from harm to a more highly protected interest. For example, if a plaintiff 
is wholly or partly unable to carry out gainful activity as a result of a tortiously 
inflicted injury, the plaintiff will be able to recover lost wages (the consequen-
tial harm) as long as they were proximately caused by the personal injury.11 

6. CASE STUDY (consequential loss; contributory negligence) P’s right hand is in-
jured in a traffic accident negligently caused by D. Consequently, P is unable to 
pursue his career as a piano teacher for six weeks. P thus sustains loss of earn-
ings. Assuming that P himself acted negligently and that his negligence contrib-
uted to his pain and suffering, but it did not have any effect on his ability to work 
and therefore on his loss of earnings, to what extent is D liable for a) P’s pain 
and suffering and b) his loss of earnings? In the instant case, is loss of earnings 
regarded as an independent loss that has to be addressed separately?

This hypothetical invokes principles set forth in supra no. 7: If P’s contribu-
tory negligence had no causal role in the loss of earnings, it would not affect 
P’s recovery of damages for the loss of earnings. For negligence or contribu-
tory negligence to affect liability or recovery it must be a factual cause of the 
harm.12 P’s negligence would reduce her recovery (and D’s liability) for her 
pain and suffering. For P’s negligence to contribute to her pain and suffering, 
but not the lost wages, would require that P acted negligently after the accident 
occurred and in some way that enhanced only her pain and suffering and that 
the inability to work was unrelated to P’s pain and suffering. The lost earnings 
would have to be addressed separately for apportionment purposes if different 
parties were legally responsible for it, as contrasted with the pain and suffer-
ing. Thus, if P’s negligence was only implicated in the pain and suffering, the 
two heads of damages would have to be separately considered for purposes of 
apportioning the damages between the parties. Although these two different 
heads of damages would be considered separately for apportioning damages, 
D’s harms constitute a single claim for res judicata purposes. Whether a harm 
is divisible for apportionment purposes is independent of whether it may be 
divisible for res judicata purposes.

7. CASE STUDY (consequential loss; statute of limitation) In January 2000 D breaks 
into the production hall of P Company, which manufactures computer equip-
ment. He damages some high-tech components which have been prepared for 
delivery to other manufacturers. Since the break-in and the damage caused by D 
are not noticed immediately by P Company staff, some of the damaged computer 
equipment is sent to different manufacturers (A, B, and C) without having been 
repaired adequately prior to dispatch. Consequently, P has to pay damages to 
his customer A. After successfully claiming recourse from D in January 2002, P 

11 See, e.g., Robinson v. Greeley and Hansen, 449 North Eastern Reporter, Second Series (N.E.2d) 
250 (Ill. App. Ct. 1983); Fuqua v. Aetna Cas. & Sur. Co., 542 Southern Reporter, Second Series 
(So.2d) 1129 (La. Ct. App. 1989).

12 Restatement (Third) of Torts: Apportionment of Liability § 7 (2000); see also McCay v. Phila-
delphia Elec. Co., 291 Atlantic Reporter, Second Series (A.2d) 759 (Pa. 1972).
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is sued for damages by his customer B and in January 2003 by C. Are the pay-
ments to B and C regarded as consequential losses that are part of the overall 
damage caused by D, or as independent losses that have to be addressed sepa-
rately? What are the commencement dates for the limitation periods applying to 
P’s recourse actions in respect of his payments to A, B, and C?

More facts are needed to make a final determination as to when the statutes of 
limitations began with respect to P’s payments to A, B, and C. A key question 
will center on what P knew, or reasonably should have known, between the 
time that the damaged computer equipment was shipped and when A filed ac-
tion against P. Courts are split as to whether to apply the discovery rule, which 
tolls the statute of limitations until a plaintiff discovers or reasonably should 
have discovered the harm incurred, to property damage. Georgia, for example, 
does not apply the discovery rule to property damage, while Wisconsin does.13 
In any case, if P knew or should have known that the same damaged computer 
equipment was sent to A, B, and C, then the statute of limitations applying to 
P’s recourse action against D regarding B and C began running once P found 
this out (at least as soon as A’s action against P). Additionally, in such a case, 
if P did not attempt to recover the total amount of damages from D in the first 
action, P will be barred from suing D again at a later time by res judicata. If P is 
in a jurisdiction that applies the discovery rule to property damage and did not 
know that the same damaged computer equipment was sent to all three parties, 
the statute of limitations will toll for P’s recourse action against D regarding B 
and C’s claims until the time when P discovers the loss. 

8. In your national tort law, are there any other cases not previously mentioned 
where it may be decisive whether a harm is regarded as a consequential loss, 
and therefore only part of the “primary loss”, or as an independent harm 
caused by the same tortious act or omission?

None of which we are aware beyond those explained above.

Liability Caps and Minimum Thresholds C. 

9. Please state when, if at all, liability for damage is capped in your national 
tort law. In such cases, are there statutory provisions or case-law principles 
which deal with the issue of whether the consequent damage is a single indi-
visible loss – in which case the tortfeasor’s overall liability is capped by the 
maximum amount – or a plurality of several independent losses, for each of 
which the tortfeasor is liable up to the maximum amount?

In the United States, there is no uniform body of federal tort law. As such, each 
state’s tort laws develop independently of each other; for example, some states 

13 Compare Corporation of Mercer Univ. v. Nat’l Gypsum Co., 368 South Eastern Reporter, Sec-
ond Series (S.E.2d) 732 (Ga. 1988) with Young Radiator Co. v. Celotex Corp., 881 F.2d 1408 
(7th Cir. 1989) (applying Wisconsin law).
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adopted comparative responsibility and others have not. (To be sure, some 
states tend to influence others, especially with regard to major reform mea-
sures.) Many states have statutes imposing liability caps. Most states began 
adopting liability caps as part of “tort reform” in the mid-1980s in response to 
increasing liability insurance premiums. These liability caps reflect a policy 
choice on behalf of states to discourage marginal cases from being pursued 
and to limit what are often perceived as excessive awards for non-economic 
damages. American juries are relatively unconstrained in their award of non-
economic damages and as a consequence, there is greater variance in their 
awards than exist in other countries’ tort systems.14 While the approaches of 
many states are the same (e.g., capping liability at a certain amount), there are 
differences in the amount of those caps, which types of claims and damages are 
capped, and whether the caps are indexed for inflation. 

Recently there have been renewed efforts to pass federal legislation limiting 
damages for asbestos exposure and medical malpractice cases. To date, all of 
these efforts have failed; the probability that such legislation will be enacted in 
the foreseeable future is low. 

The Warsaw Convention, an international treaty, also imposes limits on re-
covery for personal injury and property damage that occur in the course of 
international air travel.15 The most common types of damages caps apply to: 
non-economic damages generally, punitive damages, damages in medical mal-
practice cases, and damages recovered from a public entity. Medical malprac-
tice liability caps are worthy of special mention, since they are the most com-
mon, but they are not the only claim-specific caps on damages. Various other 
caps are applied to personal injury cases and suits against an alcohol provider, 
for example.16 All damages caps in the United States are the result of legisla-
tion, and that legislation specifies whether the cap is applicable to all damages 
arising from an accident or only to some specified loss, such as non-economic 
damages. Note that some state high courts have struck down certain tort reform 
statutory provisions, including damages caps, as unconstitutional under the 
state’s constitution. In Alabama, for example, a $ 400,000 (€ 256,797) cap on 
non-economic damages in healthcare suits was held to violate the state consti-
tution’s equal protection clause and right to a jury trial.17 However, this is the 
exception rather than the rule – most state damages caps have been upheld.18 

14 See generally M. Geistfeld, Placing a Price on Pain and Suffering: A Method for Helping Juries 
Determine Tort Damages for Nonmonetary Injuries, 83 California Law Review (Cal.L.Rev.) 
773 (1995); J.F. Blumstein et. al., Beyond Tort Reform: Developing Better Tools for Assessing 
Damages for Personal Injury, 8 Yale Journal on Regulation (Yale J.Reg.) 171 (1991).

15 See generally Sompo Japan Ins., Inc. v. Nippon Cargo Airlines Co., Ltd., 522 F.3d 776 (7th Cir. 
2008).

16 A list of individual state tort reform laws, including a list of states’ caps on damages is available 
at the American Tort Reform Association’s website. >http://www.atra.org<; see also American 
Law about Products Liability (Am. L. Prod. Liab.) 3d § 60:15 (2008) (listing state statutes that 
limit damages in product liability cases).

17 Moore v. Mobile Infirmary Ass’n, 592 So.2d 156 (Ala. 1991).
18 See, e.g., Arbino v. Johnson & Johnson, 880 N.E.2d 420 (Ohio 2007). 
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A few states, such as Maryland, have statutes that impose a cap on the overall 
amount of damages that a plaintiff can recover in a case, but this is less com-
mon than a cap on non-economic damages only. A couple of states, like Georgia, 
impose both a cap on non-economic damages and a separate cap on overall dam-
ages. The Georgia statute limits non-economic damages to $ 350,000 (€ 224,698) 
per healthcare provider in malpractice cases and overall damages to $ 1.05 million 
(€ 674,093). Since many statutes apply only to non-economic damages, a plaintiff 
could bring an action for damages that would be subject to a cap along with dam-
ages that would not be subject to a cap. For example, a California plaintiff could 
bring a medical malpractice suit against a doctor for medical expenses incurred as 
a result of the doctor’s malpractice and damages for pain and suffering resulting 
from the incident. In this case, the plaintiff’s recovery of non-economic damages 
for pain and suffering could not exceed the $ 250,000 (€ 160,498) cap, but her 
recovery of medical expenses incurred would not be subject to any liability cap 
since medical expenses are not non-economic damages. 

Most states’ damages caps apply on a “per plaintiff, per claim basis”.19 In other 
words, a single plaintiff’s damages will be capped, but the cap will not apply 
to the damages that could be obtained by other plaintiffs in the case. Thus, a 
defendant could pay the statutory limit to a number of plaintiffs, when, for ex-
ample, multiple plaintiffs sue for personal injury and loss of consortium based 
on a single physical injury. Under Maryland’s non-economic damages cap, 
separate caps apply to a loss of consortium award and a wrongful death award. 
The two actions are treated as distinct for purposes of the damages cap.20 But 
limits on damages’ recovery are contained in statutes that are enacted on a 
state by state basis and contain variation in the language. Thus, in Estate of 
Klaus v. Vicksburg Healthcare,21 the court held that the Mississippi cap on 
non-economic damages in malpractice cases was applicable to all beneficiaries 
in a wrongful death suit, thereby limiting their recovery to a single cap. This 
decision may not be inconsistent with John Crain, as none of the wrongful 
death beneficiaries were asserting a consortium claim on their own behalf. Vir-
ginia, by contrast, imposes a damages cap on punitive damages that applies on 
a per defendant basis. The cap limits the total amount that a defendant can be 
required to pay; a defendant will never pay more than $ 350,000 (€ 224,698) in 
punitive damages in a given case, regardless of the number of plaintiffs.22 

In cases where the plaintiff is contributorily negligent, most states require that 
the jury apportion fault among all parties without considering any damages caps, 
and then the court imposes the damages cap on the share of the damages appor-
tioned to the plaintiff. So, for example, P is in a car accident with D1 and D2. The 
jury determines that P is 20% at fault, and D1 and D2 are each 40% at fault. The 

19 See, e.g., West’s Wisconsin Statutes Annotated (Wis. Stat. Ann.) § 893.55, 895.04 (West 
2008).

20 John Crane, Inc. v. Puller, 899 A.2d 879 (Md. Ct. Spec. App. 2006).
21 LLC, 972 So.2d 555 (Miss. 2007).
22 See Code of Virginia Annotated (Va. Code Ann.) § 8.01-38.1 (West 2008). 
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jury then finds that P is entitled to non-economic damages equaling $ 2 million 
(€ 1,283,986). If the cap for non-economic damages is $ 1 million (€ 641,993), 
the judge will first reduce P’s recovery by his comparative percentage of the fault 
(reducing the $ 2 million to $ 1.6 million (€ 1,027,189)) and will then ascertain 
whether P’s recovery is less than the statutory limit. If it is, then P will receive 
that amount. If not, the judge will reduce P’s award to the amount mandated by 
the damages cap. This is also true when there are multiple defendants. The cap 
in Colorado is applied to limit each defendant’s liability after the aggregate dam-
ages have been apportioned among all the parties at fault. This does not cap the 
total amount that a plaintiff can recover from multiple defendants.23 

10. Please state when, if at all, the victim has to bear a minimum threshold of 
loss himself in your national tort law. In such cases, are there statutory provi-
sions or case-law principles which deal with the issue whether the damage is a 
single indivisible loss – so that the victim has to bear the below-the-threshold 
loss only once – or a plurality of several independent losses, with the threshold 
therefore applied several times over?

Unlike the EU Product Liability Directive, American tort law does not have a 
minimum threshold for damages that a victim must bear.

11. CASE STUDY (minimum threshold in product liability) A short circuit in the elec-
tric system causes a fire in P’s parked car which completely burns out. The fire 
also destroys P’s golfing equipment that was stored in the car boot, and his car 
telephone system. P claims compensation from the manufacturer on the basis of 
the latter’s liability for defective products. Is the whole damage – to the vehicle’s 
telephone system, the vehicle itself and the golfing equipment – to be treated as 
a single indivisible loss or as a plurality of independent losses? The EC Product 
Liability Directive prescribes a minimum threshold in respect of claims for prop-
erty damage. Would separate thresholds apply to each loss – i.e. P’s car, the car 
telephone system, and the golfing equipment – or would a single threshold apply 
to the whole amount? Could one even argue that the damage to the golf bag and 
the damage to the golf clubs are to be regarded as independent losses?

Not applicable, see supra no. 20.

12. Which criteria are decisive in establishing liability caps and minimum 
thresholds in your national tort law? Consider, in particular, the following: the 
kind of loss (e.g. personal injury or damage to property); the form of liability 
(e.g. fault-based liability or strict); the personal attributes of the victim or the 
tortfeasor (e.g. employee, minor, professional); other criteria (e.g. compensation 
by annuities or by lump-sum). If the law recognises such distinctions, could one 
argue that the loss sustained by the victim in consequence of a single tortious act 
or omission has to be regarded as a plurality of separate losses, some of them 
subject to liability caps or minimum thresholds, and some of them not?

23 See Gen. Elec. Co. v. Niemet, 866 Pacific Reporter, Second Series (P.2d) 1361 (Colo. 1994).
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Tort plaintiffs can seek recovery for two types of damages – compensatory 
damages, consisting of economic and non-economic damages, and punitive 
damages. The monetary costs of an injury, such as medical expenses and lost 
wages, comprise economic damages. A plaintiff may also recover non-eco-
nomic damages for injuries when there is no market to value the harm, such as 
pain and suffering. In addition, albeit rarely and only on a showing of wanton 
or wilful conduct, a plaintiff may recover punitive damages. Damages caps 
on punitive damages are the most common. In addition to state law caps on 
punitive damages, the US Supreme Court has imposed a limit on the amount 
of punitive damages of ten times the compensatory damages award that can be 
exceeded only in extraordinary cases.24 With respect to caps on compensatory 
damages, non-economic damages caps are the most common, but some states 
do impose a total liability cap covering both economic and non-economic 
damages. Colorado, for example, limits recovery for non-economic damages 
to $ 250,000 (€ 160,498) and limits recovery for overall damages to $ 1 million 
(€ 641,993). Liability caps applied to damages in medical malpractice cases 
are the most common claim-specific caps. These caps are the result of legisla-
tion passed to relieve the considerable pressure on insurance premiums that 
seems to occur cyclically every ten years or so.

Twenty-three states have enacted statues imposing caps limiting non-eco-
nomic damages generally, ranging from $ 250,000 (€ 160,498) to $ 750,000 
(€ 481,495). Alaska has lowered the available recoverable damages for non-
economic damages to $ 250,000, with an exception for wrongful death, perma-
nent disfigurement, or severe personal impairment, in which case a $ 400,000 
(€ 256,797) limit is imposed. Similarly, California limits non-economic dam-
ages in medical liability cases to $ 250,000. It should be noted that the majority 
of these statutes apply only in medical malpractice cases.

Thirty-four states have enacted various forms of liability caps on punitive dam-
ages. They include outright bans on punitive damages, fixed limits ranging 
from $ 250,000 to $ 1 million (€ 160,498 to € 641,993), and caps equal to a 
multiple of the compensatory damages.25 There is a statute limiting punitive 
damages in employment discrimination cases that are brought under federal 
law. 42 United States Code (U.S.C.) § 1981a limits total damages in these cas-
es to graduated amounts depending on the number of persons employed by the 
defendant. For example, punitive damages are capped at $ 50,000 (€ 32,100) 
for companies that have more than fourteen employees but less than 101. For 
companies with more than 500 employees, punitive damages are limited to 
$ 300,000 (€ 192,598). A number of states, like Iowa, apportion a percentage 
of any punitive damages award to the state. 

24 State Farm Mut. Aut. Ins. Co. v. Campbell, 538 United States Supreme Court Reports (U.S.) 408 
(2003).

25 See American Tort Reform Association, ATRA’s Tort Reform Record December 31, 2003 edi-
tion, available at >http://www.atra.org/files.cgi/7668_Record12-03.pdf<; K. Cordier Karnezis, 
Validity of State Statutory Cap on Punitive Damages, 103 American Law Reports Annotated, 
Fifth Series (A.L.R. 5th) 379 (2008).
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There are also many state statutes limiting recovery against a public entity or 
political branch of the state. Nevada, for example, caps the potential liability 
of the state and its political branches at $ 75,000 (€ 48,149). This cap applies 
“per person, per claim,” meaning that the cap limits a single plaintiff’s recov-
ery to $ 75,000 in a given case – rather than limiting the plaintiff’s recovery to 
$ 75,000 from each defendant named.

Plurality of LossesD. 

13. When property jointly owned by two or more parties is damaged, is the 
harm resulting from such damage considered to be a plurality of several inde-
pendent losses sustained by each person whose rights have been infringed?

When the property is jointly owned, the harm resulting to the property is only 
one loss, since each party owns a full, undivided interest in the land. This is 
not the case when two or more parties have separate, individual interests in the 
land. The answers to the questions below illuminate this difference, comparing 
the rights of a joint owner and an owner of a profit à prendre. 

14. CASE STUDY (joint ownership) P1 and P2 are joint owners of a building that 
has been destroyed by a malicious arson attack by D. Is the harm sustained by 
P1 and P2 regarded as a single indivisible loss or as two losses sustained by 
P1 and P2 independently, and what are the consequences of the chosen clas-
sification?

When two tenants jointly own property, each owns the undivided whole of the 
property. There is a fiction of one entity; legally, each tenant owns 100% of 
the property. Thus, the harm to the jointly owned building would be regarded 
as a single indivisible loss. For procedural purposes, both parties would be 
required to join in a suit for damage to the property26 (holding that in a suit to 
recover damages to jointly owned land, all tenants must be joined). There are 
three recognized exceptions to the rule that all tenants must be joined. When 
one co-tenant has consented to the wrong, refused to join as a plaintiff, or when 
the number of co-tenants would make joinder impractical, courts have allowed 
one co-tenant to maintain an action alone.27

For insurance purposes, a co-tenant may insure her own interest as separate 
and distinct, which will not be accountable to the other co-tenants, or the co-
tenant may insure the entire property for the benefit of all the co-tenants. In 
the latter case, each co-tenant is entitled to her share of the money collected 
resulting from the loss.28

26 See, e.g., Myer v. Cuevas, 119 South Western Reporter, Third Series (S.W.3d) 830 (Tex. App. 
2003).

27 E.g., Sullivan v. Sherry, 87 North Western Reporter (N.W.) 471 (Wis. 1901); Keene v. Cham-
bers, 3 N.E.2d 443 (N.Y. 1936); Scott v. Williams, 607 S.W.2d 267 (Tex. Civ. App. 1980).

28 See In re Ray’s Estate, 287 N.E.2d 144 (Ill. App. Ct. 1972).
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15. CASE STUDY (ownership and right of use) P1 owns wooded land over which 
P2 has acquired the prescriptive right to collect timber. D negligently causes 
a fire which destroys the wood. Is the harm suffered by P1 and P2 regarded as 
a single indivisible loss or as two independent losses, and what are the conse-
quences of the chosen classification?

Unlike supra no. 27 f., in this case P1 and P2 have distinct interests in the 
property. The question suggests that P2 has a profit à prendre, which allows 
her to take the timber off of P1’s land.29 Profits can be created by grant or by 
prescription. Where a profit belongs to a person individually and is distinct 
from any ownership in land, it takes the character of an estate in the land itself. 
It is, quite literally, the right to profit from the timber taken from P1’s land 
and is distinguishable from an easement in this way. As such, P2 was harmed 
individually, distinct from the harm to the estate that P1 suffered. When a third 
person interferes with a profit holder’s ability to exercise her rights to take ma-
terial from the land, the profit holder often will be able to maintain an action, 
such as trespass. Here, the harm suffered by P1 and P2 would be considered 
two separate, individual losses. Their ownership rights are distinct from each 
other, and an action by one would not bar a later action by the other. 

Plurality of Losses and Multiple TortfeasorsE. 

16. Under what conditions is it assumed that multiple tortfeasors have jointly 
caused a single harm to the victim? Under what conditions is it assumed that 
multiple tortfeasors have caused independent losses to a single claimant that 
have to be addressed separately? What are the prerequisites of joint liability 
for harm caused by multiple tortfeasors? Could one argue that there are sev-
eral independent losses caused by different tortfeasors, but that the tortfeasors 
are jointly and severally liable for the entire loss at the same time?

It is assumed that multiple tortfeasors have jointly caused a single harm when 
the harm cannot be divided by causation. Thus, harm is indivisible when the 
legally culpable conduct of each of the independent parties caused all of 
the harm. Harm is divisible by causation when there is a reasonable basis 
for finding that a tortfeasor caused less than all of the victim’s harm.30 For 
example, A breaks X’s arm, and thirty minutes later B breaks X’s leg. The 
injuries are divisible by causation. Suppose X’s damages are € 10,000 for his 
broken arm and € 40,000 for his broken leg. A will have to pay X € 10,000 
and B will owe € 40,000. But, in this situation, some damages may be indi-
visible. Suppose that X could work with either a broken arm or leg, but not 
both. In this case, both the broken arm and the broken leg are the “but for” 
causes of the lost wages, and thus damages for lost wages are indivisible as 
between A and B.

29 See, e.g., Burlingame v. Marjerrison, 665 P.2d 1136 (Mont. 1983).
30 See Restatement (Third) of Torts: Apportionment of Liability § 26 (2000).
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Whether the harm is causally divisible is a fact-intensive inquiry. Many inju-
ries, which may seem indivisible, can be apportioned. Even death can be divis-
ible, as revealed in Dillon v. Twin State Gas & Electric Co.31 In Dillon, a boy 
was fatally electrocuted by the defendant’s negligently exposed wire when he 
grabbed the wire after falling from a walkway above a bridge. The court held 
that any award against the defendant should be drastically reduced if it were 
found that the boy would have been killed by the fall itself, without ever grab-
bing the wire. Then, the death of the child was divisible by the amount of time 
by which the defendant accelerated the boy’s death.32 

The burden of proof regarding the divisibility of harm has required reconsid-
eration with the emergence of comparative negligence. See supra no. 1 ff.

Traditionally, when two or more tortfeasors acted independently or in concert 
to produce a single harm, they were subject to joint and several liability. Each 
tortfeasor was liable for all of the harm caused to a plaintiff. This meant that 
a plaintiff could sue the tortfeasors separately or together and recover the full 
amount of damages from any or all of them. The advent of comparative fault 
(or more broadly, comparative responsibility) has also had an important impact 
on the doctrine of joint and several liability. With comparative fault, an impor-
tant foundation for joint and several liability is compromised. No longer is it 
always the case that the plaintiff is innocent while the defendants are culpable, 
and the case for always imposing the risk of insolvency on defendants is much 
less compelling. Second, and independently, many states and commentators 
have questioned the underlying policies furthered by joint and several liability 
in light of the expansion of tort liability generally in the latter half of the 20th 
century (particularly in the area of duties to protect against third-party initi-
ated harm) along with the increased incidence of multi-million dollar awards. 
This may result in unfairness in situations where one of the tortfeasors is not 
solvent, the plaintiff is also at fault, and the other tortfeasor(s) – who perhaps 
is only minimally involved – must bear the burden of paying for all of the dam-
ages allocated to defendants. 

As it now stands, approximately forty state legislatures have changed the doc-
trine of joint and several liability. Roughly a dozen states abolished the doc-
trine altogether, leaving a solvent tortfeasor responsible only for her compara-
tive fault share of the damages. Another dozen or so abolished the doctrine in 
cases in which the tortfeasor is below a certain threshold (normally 50%) of 
fault. Some states, including California, have abolished the doctrine only for 
non-economic damages. A few states abolish the doctrine when the plaintiff 
is partially at fault. A handful of states retain the doctrine, but reallocate any 

31 163 Atlantic Reporter (A.) 111 (N.H. 1932).
32 See also Landers v. E. Tex. Salt Water Disposal Co., 248 S.W.2d 731 (Tex. 1952) (reasoning that 

whether plaintiff’s harm, a pond of dead fish, was divisible depended upon scientific evidence 
regarding two sources of pollution and how their toxins killed the fish).
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comparative fault share of an insolvent tortfeasor among the other parties in 
proportion to their respective shares of fault. A small number of states have 
retained joint and several liability only in a limited number of specified sub-
stantive areas (most commonly toxic and environmental torts).

17. CASE STUDY (joint and concurrent liability) D1, D2, and D3 plan to rob a 
couple, E and F. D1 will wait in the car and is responsible for their getaway. 
D2 will use his gun to keep the couple under control and take the money from 
E, while D3 will take the jewellery which F is wearing. D1, D2 and D3 agree to 
use force if it appears necessary. As a result of E defending himself against D2, 
the latter fires his gun, injuring E who subsequently claims compensation for 
medical expenses and pain and suffering. F claims restitution of her jewellery 
and, as it was damaged in the fracas, the cost of repairs. In the instant case, 
is there considered to be one overall loss which is attributable to each of the 
tortfeasors to the same extent or are there several independent losses, each at-
tributable to a different tortfeasor? To what extent are D1, D2 and D3 liable?

In this case, E and F each have suffered a single indivisible loss. D1, D2, and 
D3 are joint tortfeasors acting in concert with the others, and are jointly and 
severally liable for all of the losses.33 This conclusion for those acting in con-
cert is not affected by the advent of comparative fault or modifications of joint 
and several liability for independent tortfeasors.34 When the defendants agreed 
to engage in conduct that is illegal or tortious, they were acting in concert and 
are legally responsible for all of the harm; each defendant is individually liable 
to the plaintiff for the whole of the damages. It is irrelevant whether the actual 
damage inflicted is more than a particular defendant anticipated. The degree of 
activity or culpability is not the question here. As such, in this case, all three of 
the defendants are jointly and severally liable for all of E’s medical expenses 
and pain and suffering and all of F’s property damage. 

18. CASE STUDY (personal injury was explicitly excluded) Assuming the same 
facts as above, is the case treated differently if D1, D2 and D3 initially agreed 
not to use force, but D2 nevertheless fired his gun when E failed to comply with 
his orders? In this case, does D2 bear exclusive responsibility for E’s injury, or 
can D1 and D3 also be held liable for it on the basis that there is one overall 
loss that is attributable to each of the tortfeasors to the same extent?

American courts would not approach this question from the perspective of how 
many losses exist. Rather, they would inquire about the scope of a concerted 
actor’s liability when another actor acts beyond the scope of the agreement or, 
more likely, characterize the issue as liability when another acts in an unfore-
seeable manner. The idea here is that a concerted action participant’s liability is 

33 See Restatement (Second) of Torts § 876 (1979).
34 See Restatement (Third) of Torts: Apportionment of Liability § 15 (2000); Reilly v. Anderson, 

727 N.W.2d 102 (Iowa 2006).
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limited by proximate cause.35 The Restatement explains this proposition with 
two Illustrations:

A and B conspire to burglarize C’s safe. B, who is the active burglar, after 
entering the house and without A’s knowledge of his intention to do so, burns 
the house in order to conceal the burglary. A is subject to liability to C, not 
only for the conversion of the contents of the safe but also for the destruction 
of the house.

A supplies B with wire cutters to enable B to enter the land of C to recapture 
chattels belonging to B, who, as A knows, is not privileged to do this. In the 
course of the trespass upon C’s land, B intentionally sets fire to C’s house. A is 
not liable for the destruction of the house.

Divisibility of Damage and Causal IndeterminacyF. 

19. To deal with problems relating to the proof of causation – especially in 
mass tort scenarios – some jurisdictions have developed exceptional rules 
which allow for the imposition of liability on the basis of the defendant’s cre-
ation of a risk, whether or not it can be shown that the defendant’s conduct was 
a “but for” cause (sine qua non) of the victim’s injury. Does your national tort 
law recognise such rules? If so, what exactly is considered to be the loss the 
victim has sustained?

Some states’ tort law allows for the imposition of liability in certain situations 
where the victim’s injury has been established by a tortious act, but the actor 
who caused that injury cannot be determined. In other words, these exceptional 
rules apply only after “product causation,” or injury to the victim, has been 
established but “defendant causation,” or which defendant caused the injury, 
is indeterminate. Courts apply these rules in tort cases where a victim cannot 
prove that any particular defendant is a “but for” cause of the injury, and then 
impose liability on a class of defendants who, collectively, created the risk of 
such an injury to a victim. These rules include: alternative liability, market 
share liability, enterprise liability, and specialized rules that some courts apply 
to asbestos cases. Common to all of these situations is tortious conduct by the 
defendants and the plaintiff’s inability reasonably to ascertain which defen-
dant’s conduct was the actual cause of harm.

Alternative liability is the earliest form of excusing the plaintiff from proving 
which defendant caused the harm. In situations where a plaintiff cannot prove 
which one of two or more negligent defendants caused his injury, alternative 
liability shifts the burden of proof on causation to the defendants to absolve 
themselves of liability. The plaintiff must still prove that tortious conduct (or 

35 See Restatement (Second) of Torts § 876, cmt. d & Illustrations 10 & 11 (1979); Halberstam 
v. Welch, 705 F.2d 472 (D.C. Cir. 1983); American Family Mut. Ins. Co. v. Grim, 440 P.2d 621 
(Kan. 1968).
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a defective product) caused his injury, but the burden of identifying which de-
fendant caused the injury is shifted to the defendants. In the paradigm case of 
Summers v. Tice,36 two hunters negligently fixed their guns in the direction of 
the plaintiff. One bullet caused significant harm, but it was unclear which de-
fendant fired that shot. The court shifted the burden of proof to the two defen-
dants to prove which one shot the plaintiff. The court in that case imposed what 
has come to be known as alternative liability on both, holding them jointly and 
severally liable for the plaintiff’s harm, unless one successfully proved that the 
other defendant shot the plaintiff. This form of liability developed outside of 
the mass tort context and has very rarely been applied in mass tort cases.37 In 
fact, market share liability is a modified version of alternative liability that has 
been employed in mass torts in limited circumstances. Unlike market share 
liability, alternative liability requires that all defendants be joined before the 
court.38 

Market share liability, as mentioned, evolved from alternative liability. Market 
share liability has been adopted for generic products that pose equivalent risks 
where the plaintiff cannot prove which defendant produced the injury-causing 
product. It was originally applied in DES cases where plaintiffs were unable 
to recover under either alternative liability or enterprise liability.39 DES was a 
commonly-manufactured drug ingested by mothers during pregnancy to pre-
vent miscarriages, but it caused harm to the offspring decades later. As many 
as 300 companies manufactured the drug in the United States, making joinder 
of each manufacturer impractical, if not impossible. The long latency period 
between a mother’s ingestion of the drug and the manifestation of injuries 
made identifying the specific manufacturer of the harmful DES in a particular 
case difficult. It was for these reasons that a number of courts made a special 
exception to normal rules of tort law to allow DES victims recovery under 
market share liability. In Sindell, the seminal case, the court required that a 
substantial portion of the local market be joined in the case in order to impose 
market share liability. After a substantial share of the local market was joined, 
the burden was shifted to each defendant manufacturer to prove that its product 
was not the injury-causing product in that case. In a subsequent case, the court 
held liability should be apportioned to each remaining manufacturer, severally, 
based on its share of the local market.40 Market share liability was later adopted 
in somewhat different form in Hymowitz v. Eli Lilly & Co.41 In that case, the 
court apportioned liability according to each defendant manufacturer’s share 

36 199 P.2d 1 (Cal. 1948).
37 But see Poole v. Alpha Therapeutic Corp., 696 Federal Supplement (F.Supp.) 351 (N.D. Ill. 

1988) (holding that alternative liability was appropriate in an action brought by a hemophiliac 
against all of the manufacturers, processors, marketers, and distributors of a drug to treat hemo-
philia).

38 See generally Goldman v. Johns-Manville Sales Corp., 514 N.E.2d 691 (Ohio 1987) (holding 
that both alternative liability and market share liability were applicable to the defendants).

39 See e.g., Sindell v. Abbott Laboratories, 607 P.2d 924 (Cal. 1980).
40 See infra no. 45.
41 539 N.E.2d 1069 (N.Y. 1989).
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of the national market, as opposed to the local market. It did not require that 
a substantial share of the market be joined, and the liability of defendants was 
several only. The different approaches adopted by the courts in Sindell and 
Hymowitz demonstrate the variation among courts adopting market share li-
ability. About half the states confronting this issue have adopted a form of 
market share liability, and half have rejected it, but only a dozen or so states 
have ruled on the matter.42 

Enterprise liability imposes liability industry-wide when identifying the inju-
ry-causing product is difficult or impossible. It seeks to hold all of the manu-
facturers in a given industry liable, and cannot apply in the absence of joinder 
of substantially the entire industry.43 To recover under enterprise liability, a 
plaintiff must prove that the injury-causing product was one of the defendants’ 
and that the defendants had a joint awareness of the risks of potential injury 
that the product could cause, as well as a joint capacity to reduce those risks. 
This joint control of the risk is generally accomplished through the use of a 
trade association.44 Thus, the “cause” of the injury is viewed as an industry-
wide unreasonable safety standard to which all manufacturers adhere.45

In asbestos cases, courts have employed a variety of fictions to permit claim-
ants to establish liability of asbestos defendants even though claimants are 
unable to prove which defendant(s)’ asbestos caused the plaintiff’s disease. 
American courts have tended not to distinguish between threshold diseases 
like cancer and cumulative diseases like asbestosis in their use of those doc-
trines.46 In Rutherford v. Owens-Illinois, Inc.47 the California Supreme Court 
recognized these difficulties and held that asbestos defendants could be held 
liable based on their contribution to the risk of harm to the plaintiff.

20. CASE STUDY (exposure to risk from multiple sources) V has worked in suc-
cessive periods of employment with D1, D2 and D3. In each of these periods 
of employment, he was exposed to asbestos through his employer’s negligence. 
He has recently been diagnosed as suffering from mesothelioma, severely re-
ducing his life expectancy, as a consequence of his employment-related as-
bestos exposure. Mesothelioma is not a disease of degree (unlike asbestosis) 
and the additional exposure does not contribute to its severity. The scientific 

42 See, e.g., Sutowski v. Eli Lilly & Co., 696 N.E.2d 187 (Ohio 1998) (rejecting market share li-
ability because it did not require the plaintiff to prove that a particular defendant caused the 
plaintiff’s injury).

43 See generally Univ. System of N.H. v. United States Gypsum Co 756 F.Supp. 640 (D.N.H. 
1991).

44 See Hall v. E.I. DuPont de Nemours & Co., 345 F.Supp. 353 (E.D.N.Y. 1972) (applying enter-
prise liability to six blasting-cap manufacturers and their trade association).

45 See Collins v. Eli Lilly Co., 342 N.W.2d 37 (Wis. 1984). Use of this enterprise liability in the 
United States is extremely limited.

46 See, e.g., Borel v. Fibreboard Paper Products Corp, 493 F.2d 1076 (5th Cir. 1973); see also 
M.D. Green, A Future for Asbestos Apportionment?, 12 Connecticut Insurance Law Journal 
(Conn. Ins. L.J.) 315 (2006).

47 941 P.2d 1203 (Cal. 1997).
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evidence does not show whether the mesothelioma resulted from asbestos ex-
posure in any single period of employment, or cumulatively from exposure in 
different periods of employment. Can D1, D2 and D3 be held liable in your 
national tort law? If so, is V considered to have sustained a single indivisible 
loss or a plurality of different losses?

V sustained a single indivisible loss for which all defendants to whose products 
V was exposed beyond a trivial amount will be held liable. V must sue the 
product manufacturer rather than his employer, as workers’ compensation laws 
bar tort suits by an employee against his employer (workers’ compensation is 
the “exclusive remedy”). Asbestos litigation in the United States has become 
more complex because of the huge number of claimants and the bankruptcy 
and reorganization of most primary asbestos product manufacturers, leaving 
only a trust to administer claims made against a manufacturer. We understand 
that apportionment in modern cases is largely on the basis of factors that bear 
on risk contribution.48 

21. In the so-called DES cases, some American courts held several defendants 
liable even though their causal responsibility for the claimant’s injury was not 
established in the way that would ordinarily be required. These cases dealt 
with a plurality of both tortfeasors and victims. While it was not possible to 
prove which tortfeasor had harmed which victim, liability was imposed upon 
each defendant for a percentage represented by that defendant’s share of the 
DES market (market share liability). Under your national tort law, would such 
a liability model be suitable? If so, please address on the basis of the following 
case what exactly is regarded as the loss sustained.

Yes, market share liability evolved from alternative liability to specifically ap-
ply in the DES context. As explained above, this first appeared in the Califor-
nia case Sindell v. Abbott Laboratories.49 The market share liability application 
in that case was later clarified to hold each manufacturer only severally liable 
for the plaintiff’s harm based on its market share of the injury-causing product, 
rather than holding each manufacturer jointly and severally liable for all of the 
plaintiff’s damages.50 In addition, Brown held that defendants were only liable 
for their percentage of the market share and not proportionally liable for any 
of the share representing absent or bankrupt manufacturers. As noted above, 
most US jurisdictions have not addressed market share and among those that 
have, half have accepted some form of it while half have declined to relax the 
causation standard.

48 See M.D. Green, Second Thoughts on Asbestos Apportionment, 37 Southwestern University 
Law Journal (Sw. U.L.J.) 531 (2008); see also supra no. 39 ff.

49 607 P.2d 924 (Cal. 1980).
50 Brown v. Superior Court, 751 P.2d 470 (Cal. 1988).
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22. CASE STUDY (market share liability) D1, D2, and D3 are pharmaceutical man-
ufacturers producing drugs which are based on the same chemical agent and 
distributed in state A. Years after bringing the drug onto the market it turns out 
that the agent used in the drugs causes cancer. P is one of thousands of victims 
who, like all the others, is unable to show which manufacturer’s product (D1, 
D2, or D3) he has been ingesting. According to the market share theory, how-
ever, P can claim compensation from each of them (D1, D2, and D3) though 
limited by the market share of the specific manufacturer in state A. If this market 
share model is applicable under the tort law provisions of your country, what is 
regarded as the loss for which each manufacturer is liable? Is this loss scenario 
regarded as a single indivisible loss or as a plurality of independent losses?

This fact pattern closely resembles the DES cases.51 P’s harm is treated as a 
single, causally indivisible loss, but the defendants are only severally liable 
for their market share percentage of P’s damages. Under the theory of market 
share liability adopted in those cases, each manufacturer is liable in proportion 
to its percentage of the market for P’s injuries. If D1, D2, and D3 comprise the 
entire market for the chemical agent and have equal shares, then each will be 
severally liable for one-third of P’s damages. Plaintiffs will often recover less 
than 100% of their damages, since some entities with market share will not be 
available to be sued. The “loss” for which each manufacturer is liable can be 
conceptualized as the risk of injury to each victim, which is a function of each 
manufacturer’s market share.

Procedural AspectsIII. 

JurisdictionA. 

23. Under the procedural laws of your country, can the place of the harmful 
conduct or the place where the harm occurred be decisive for the question of 
which courts have jurisdiction? How are cases addressed when harmful con-
duct causes different losses in different places? Could compensation for all the 
losses be claimed before one court even though the harm occurred in different 
jurisdictional areas? If so, would the entire harm be regarded as a single indi-
visible loss or as a plurality of independent losses?

The place of the accident, by itself, is never decisive in determining which courts 
have jurisdiction. To have jurisdiction over a case, a court must have personal 
jurisdiction and subject matter jurisdiction, the latter of which is a concomitant 
of the federal system of government in the United States – we limit the discus-
sion of subject matter jurisdiction to a general explanation below. There are two 
ways for courts to obtain personal jurisdiction over a defendant: the traditional 
bases for personal jurisdiction (explained below) and state long arm statutes that 
extend jurisdiction to those outside the state who nevertheless have sufficient 

51 See, e.g., Sindell v. Abbott Laboratories, 607 P.2d 924 (Cal. 1980); Hymowitz v. Eli Lilly & Co., 
539 N.E.2d 1069 (N.Y. 1989).
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“minimum contacts” with the state, such that the state may constitutionally as-
sert jurisdiction over a non-resident. The traditional bases provide five ways to 
obtain personal jurisdiction. A court will have jurisdiction over a party when the 
party is within the forum state’s borders, is domiciled in the forum state, has an 
agent in the forum state, does business or has a corporate presence in the forum 
state, or consents to the jurisdiction of the forum state. This last avenue, consent, 
commonly provides justification for asserting jurisdiction over the plaintiff, who 
consents to a court’s jurisdiction by filing suit there, just as a defendant may 
consent to jurisdiction in a court that would otherwise not have it. In addition to 
these traditional forms of personal jurisdiction, jurisdiction has been extended 
over those outside the state who nevertheless have sufficient affiliating connec-
tions (i.e. minimum contacts) to the state to permit it to adjudicate that defen-
dant’s rights. While this is a general standard, it has been interpreted to permit 
personal jurisdiction over a non-resident manufacturer who sells a product in the 
state that causes harm to a resident of the state.52 

Because of limitations on the authority of the federal government established 
as a condition for a central governmental authority, federal courts are courts 
of limited jurisdiction. As a structural limitation, subject matter jurisdiction, 
unlike personal jurisdiction, cannot be waived by either party. If the basis for 
a claim is federal law, the federal courts have subject matter jurisdiction; often 
such jurisdiction is “concurrent” with state courts in that either may hear the 
case. Diversity jurisdiction gives federal courts jurisdiction over cases between 
parties who are citizens of different states in a case with an amount in contro-
versy greater than $ 75,000 (€ 48,149). Notably here, a single plaintiff can 
aggregate the relief sought in separate claims to satisfy the federal amount in 
controversy requirement. Multiple plaintiffs, on the other hand, cannot aggre-
gate claims to satisfy that requirement unless they are asserting an undivided 
interest. Parties may, however, add a jurisdictionally insufficient claim to a 
jurisdictionally sufficient claim if they “arise from a common nucleus of op-
erative fact”.53 This is called supplemental jurisdiction. Most state courts are 
courts of general jurisdiction and have subject matter jurisdiction over all cases 
brought before them. The federal government may displace state courts of sub-
ject matter jurisdiction to hear certain federal claims by providing “exclusive 
jurisdiction” to federal courts.

When the harmful conduct occurs in multiple jurisdictions, it may affect the 
applicable law and which courts are able to hear the case, but it does not affect 
the divisibility of the claims. Each person suffering injury has a distinct claim 
for his or her harm. Hence, for purposes of apportioning liability, where the 
harm occurred and in how many jurisdictions is not pertinent. Multiple courts 
commonly would have jurisdiction over the same cause of action. For exam-
ple, if P (a California citizen) sues D (a New York citizen) for a cause of action 

52 See Int’l Shoe Co. v. Washington, 326 U.S. 310 (1945).
53 United Mine Workers of America v. Gibbs 383 U.S. 715 (1966); see also 28 United States Code 

(U.S.C.) § 1367 (2004).
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arising in North Carolina due to an accident there, P could file suit in either 
New York or North Carolina. Similarly, if a drug manufacturer sells a defective 
drug in several different states where it causes harm, the manufacturer could be 
sued by each claimant in the state where they were harmed, in the state where 
the manufacturer engaged in the tortious conduct, or in a state where the manu-
facturer is incorporated or conducts a substantial volume of activity.54 

24. CASE STUDY (national jurisdiction; place where the loss occurred) In the 
jurisdictional area of court W, D poisons P’s food. This food is fed to P’s dog 
in the jurisdictional area of court X. Consequently, the dog starts to vomit 
while in the jurisdictional area of court Y and makes a mess of P’s car. In the 
jurisdictional area of court Z, P himself consumes the poisoned food and con-
sequently suffers stomach cramps and nausea. Before which court can P sue 
for compensation in respect of his losses (messed-up car, pain and suffering, 
loss of earnings)? Can all the claims be filed before the same court?

Yes, all of these claims can be filed in one court, and it may be that multiple 
courts would have authority to adjudicate the case. As explained, the court 
would need to have both personal jurisdiction over P and D and subject matter 
jurisdiction over the cause of action. Assuming that P’s cause of action, includ-
ing all three claims, will seek more than $ 75,000 (€ 48,149) and that P and 
D are citizens of different states, P could file suit in any federal court that has 
personal jurisdiction over D. Any given state would have personal jurisdiction 
over D if D is within the state’s boundaries, is domiciled in the state, or con-
sents to the state’s jurisdiction (assuming that D is not a corporation and does 
not have continuous and systematic contacts with the forum state). Otherwise, 
jurisdiction must be provided by statute. Under such a statute, D would need 
minimum contacts with a forum where D has purposefully availed herself of 
that forum’s benefits. Here, though, D did not purposefully avail herself of 
the benefits of any forum but W. D did not place the poison into the stream 
of commerce; in fact, D’s only act took place in W and was not commercial 
in nature.55 Thus, P can file suit against D for all of the claims in W’s courts. 
Assuming no other connection between the events or between D and Y and Z, 
those courts would likely not have jurisdiction over D for any of the claims, 
including claims for harm suffered in those states. 

Value of the ClaimB. 

25. Is the value of the claim at all decisive in respect of procedural aspects of 
the claim (e.g. with regard to attorney fees, court fees, admissibility of legal 
remedies, or court jurisdiction, or for any other reason)? If so, could there be 
different results when claims arising out of a single tortious act or omission are 
split up and filed separately? What difference (if any) does it make whether the 
harm sustained is regarded as a single indivisible loss or a plurality of losses?

54 See, e.g., Asahi Metal Indus. Co. v. Superior Court, 480 U.S. 102 (1987).
55 See World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286 (1980).
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The value of the claim is critical in determining whether a federal court will 
have subject matter jurisdiction to hear a claim. When cases are based on state 
law (which is the source of virtually all tort law), federal courts only have 
subject matter jurisdiction if the amount in controversy exceeds $ 75,000 
(€ 48,149) (and the parties have diverse citizenship). A single plaintiff may ag-
gregate claims in order to meet this threshold. A class of plaintiffs may also ag-
gregate their claims to meet this threshold. If claims arising out of a single tor-
tious act are filed separately, a court will determine the amount in controversy 
based only on the claim before it – it will not consider the value of a separately 
filed claim, even if it arises out of the same tortious conduct. The separate 
claim could, however, be joined with the original claim to meet the minimum 
amount in controversy. Multiple plaintiffs (as opposed to a class of plaintiffs) 
may not aggregate their claims to meet the federal jurisdictional minimum. 
Thus, for jurisdictional purposes, it is irrelevant whether a plaintiff’s harm is 
regarded as a single indivisible loss or a plurality of losses, since the plaintiff is 
able to aggregate the relief sought from multiple claims in order to satisfy the 
jurisdictional requirement. Some states also base the jurisdiction of a specific 
state court on the value of the claim. In North Carolina, for example, state dis-
trict courts have jurisdiction over claims for less than $ 10,000 (€ 6,420), while 
claims for more than $ 10,000 may be heard in superior court. 

Attorney’s fees can be affected by the value of the cause of action, depending 
on a particular state’s statutes governing attorney’s fees. As part of the tort 
reform movement, some states limit an attorney’s contingent fees to a sliding 
scale of percentages based on the amount recovered. The Kansas Court of Ap-
peals, for example, interpreted its statute limiting attorney’s fees to a percent-
age of the “net amount recovered” to apply to the total amount recovered in the 
case, rather than limiting the amount recovered for each separate claim.56 

We are not aware of any jurisdictions in the United States in which court fees are a 
function of the amount in controversy or the amount recovered. Nor are we aware 
of any differences in the remedies available based on the amount of damages.

Legal Effect of Prior Court Decisions and SettlementsC. 

26. Where a claim has been litigated and a final court judgment has been 
handed down, to what extent is the claimant barred from suing in respect of 
further harm arising from the same tortious act or omission? Is it decisive 
whether the loss that is the object of the later claim is regarded as part of the 
loss already addressed by the court or as an independent loss?

Former adjudication is broken down into two concepts called res judicata (i.e. 
claim preclusion) and estoppel by judgment (i.e. issue preclusion). These re-
fer to the ways that a final judgment precludes future actions. They are often 

56 Baugh v. Baugh ex rel. Smith, 973 P.2d 202 (Kan. Ct. App. 1999). For a list of state statutes 
regulating attorney’s fees, see >http://www.atra.org<. 
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categorized together under the term “res judicata,” but are in fact separate 
concepts with different requirements and ramifications. Res judicata (claim 
preclusion) prevents a plaintiff from bringing a claim that has already been 
adjudicated (whether successful (merger) or unsuccessful (bar)) and prevents 
a defendant from raising any new defenses to defeat enforcement of the earlier 
adjudication. Collateral estoppel (issue preclusion) prevents relitigation on any 
issue that was actually contested and decided in an earlier action. Only parties 
to the original action or their privies are bound by a judgment. 

There are three requirements necessary for an application of res judicata. First, 
the previous judgment must have been valid, meaning that the court deciding 
it must have been a proper court in which to hear the case. Second, the judg-
ment must have been final, thereby affording the losing party the opportunity 
to appeal. Third, the judgment must have been based on the merits, rather than 
on a procedural ground. Statutes of limitation are procedural for this purpose, 
but will bar another action stemming from the same transaction or series of 
transactions in the same jurisdiction.57 

The threshold question in deciding whether res judicata precludes a subsequent 
suit turns on the scope of a “cause of action.” A cause of action potentially en-
compasses a number of individual claims, but the exact definition beyond that 
depends on the deciding court’s commitment to judicial economy. Some rules, 
however, have developed. For example, a single cause of action encompasses 
personal injury and property damage that arise from the same tortious act.58 
Generally, when a single tortious act causes several different injuries to the 
same person, only a single cause of action arises. This is also true when a single 
injury can be traced to several different tortious acts by the same defendant.59 
Thus, to show two separate causes of action, a plaintiff must show that separate 
tortious acts caused separate and distinguishable injuries, which often require 
a temporal or geographic distinction in the multiple injuries.60 Nuisance cases 
are a different story. In these cases, a single continuous act results in ongoing 
damage, and a suit for damages caused by an ongoing nuisance is treated as 
conclusive of all claims up to the time the suit is brought.61 The plaintiff could, 
however, still sue again in the future. There is an exception to this rule when 
the nuisance is permanent, in which case the court can award the plaintiff per-
manent damages that would preclude further suits on the matter.62 

There are also three requirements necessary to successfully invoke collateral 
estoppel to bar relitigation of an issue. First, the issue must have been clearly 

57 See Jackson v. Widnall, 99 F.3d 710 (5th Cir. 1996). 
58 See, e.g., McKibben v. Zamora, 358 So.2d 866 (Fla. Dist. Ct. App. 1978).
59 See Baltimore S.S. Co. v. Phillips, 274 U.S. 316 (1927).
60 See Restatement (Second) of Judgments § 24 (1982) (advising courts to be pragmatic in con-

sidering how the facts are related, whether they form a convenient trial unit, and whether their 
treatment as a unit conforms to the parties’ expectations).

61 Restatement (Second) of Judgments § 26 (1982).
62 See Boomer v. Atlantic Cement Co., 257 N.E.2d 870 (N.Y. 1970).
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decided in the previous suit. This means that it must have been subject to an 
adversary proceeding and subsequent judgment. Second, the issue must have 
been necessary to the resolution reached in the previous judgment. Third, the 
issue decided in the previous suit must be identical to the issue in the subse-
quent suit. Collateral estoppel will not operate where “it was not sufficiently 
foreseeable at the time of the initial action that the issue would arise in the 
context of the subsequent action”.63 Another obstacle to invoking collateral es-
toppel arises in determining whether an issue was actually litigated, especially 
in complex and multi-claim cases. For example, suppose that P and D are in a 
car accident, and P brings suit but D defends by claiming that P was contribu-
torily negligent. If D wins the case, it could conceivably either be because P 
was in fact negligent, or because D was not negligent, or both could have been 
negligent. Without a reliable way of determining which was the basis for the 
judgment, it cannot be given collateral estoppel effect. Special interrogatories 
to the jury can obviate this problem, but for a variety of reasons, juries are most 
often only asked to render a general verdict. Even if the court can determine 
which issues were actually resolved, they must still have been necessary to the 
judgment. Thus, if P and D were both found negligent and D subsequently sues 
T, another motorist involved in the accident, for her injuries, T cannot invoke 
collateral estoppel on the issue of D’s negligence; once the first court decided 
that P was negligent, it then had to rule in favor of D. Deciding whether D 
was in fact negligent was not necessary to the judgment. This hypothetical, of 
course, assumes that P and D bring suit in a jurisdiction that has not adopted 
comparative fault.64 

There are three significant differences between the two concepts. First, res 
judicata prevents litigation of claims, while collateral estoppel ends controversy 
over issues. Second, res judicata operates regardless of whether there has been 
an adversarial contest over a particular matter, whereas collateral estoppel will 
only preclude issues that were fully litigated. Third, res judicata only precludes 
subsequent suits on the same cause of action, but collateral estoppel may pre-
clude relitigation of the same issues in later suits on any cause of action. In this 
sense, collateral estoppel can be broader than res judicata since it can preclude 
litigation of completely different causes of action. On the other hand, collateral 
estoppel can also be narrower than res judicata since it applies only to issues 
actually litigated in the previous suit that were necessary to the judgment. 

27. CASE STUDY (prior decision) P’s car is damaged in a traffic accident negli-
gently caused by D. P successfully sues D for the cost of a respray. After judg-
ment, it turns out that it was not only the car’s paintwork that was damaged in 
the accident, but also the engine. Is P barred from bringing a second claim for 
compensation in respect of the damage to the engine? Is the damaged engine 
regarded as part of the loss already addressed by the court or as an indepen-
dent harm?

63 Restatement (Second) of Judgments § 28(5)(b) (1982).
64 See generally Rios v. Davis, 373 S.W.2d 386 (Tex. Civ. App. 1963).
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In this case, P is barred from bringing the second claim against D for damages 
to his car engine. Under the doctrine of res judicata, parties are bound by a 
prior judgment in a case with the same parties and the same factual scenario 
as the current case. Any judgment awarding P damages for this property dam-
age to his car would preclude any future claims by P against D arising out of 
the “claim” that arose in the accident between P and D. Generally speaking, 
this principle was established by the famous case of Fetter v. Beale.65 The 
plaintiff obtained a judgment in his personal injury claim resulting in £ 11. 
Subsequently, he attempted to sue the same defendant when “part of his skull 
… came out of his head” as a result of the original accident. The court held that 
he was precluded from suing the same defendant for injuries resulting from the 
same transaction addressed in the previous suit.

In a few jurisdictions, the outcome may be different if P’s second claim was for 
personal injury rather than property damage. Res judicata prevents relitigation 
of claims that were already decided in a previous cause of action. The Restate-
ment (Second) of Judgments says this means all rights and remedies that arose 
from any part of the transaction, or series of connected transactions that was 
decided in the original suit, are precluded.66 Some courts, following an old 
English precedent, hold that personal injury and property damage arising from 
the same transaction or series of transactions constitute two causes of action.67 
However, this is the minority view; most courts hold that personal injury and 
property damage stemming from a single transaction constitute only a single 
cause of action for res judicata purposes.68 

28. CASE STUDY (prior decision and contributory negligence) On the same facts 
as above, whilst addressing P’s compensation claim for the cost of the respray, 
the court holds that P was contributorily negligent and reduces the damages 
by half. Would the court hearing the subsequent claim for the damage to the 
engine be bound by the earlier court’s finding of contributory negligence? Is 
the damaged engine regarded as an independent loss that has not yet been 
addressed by the court, with the consequence that the earlier decision is not 
binding on the later court?

As explained above, P’s first claim precludes him from bringing a second suit 
arising out of the same cause of action as the first claim against the same de-
fendant. Generally, however, a finding of contributory negligence constitutes 
a legal determination that is fully litigated and decided. If all other elements 
of collateral estoppel were satisfied, a later court may be bound by an earlier 
court’s contributory negligence finding. 

The context in which a party’s contributory negligence might constitute col-
lateral estoppel in a subsequent suit could arise in the following hypothetical: 

65 91 English Reports (Eng.Rep.) 1122 (King’s Bench 1697).
66 Restatement (Second) of Judgments § 24(1) (1982).
67 Brunsden v. Humphrey 14 Queen’s Bench (Q.B.) 141 (1884).
68 See, e.g., McKibben v. Zamora, 358 So.2d 866 (Fla. Dist. Ct. App. 1978).
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Suppose that the original accident involved P, D1 and D2. In P’s first suit, he 
sues only D1, and the court finds that P was guilty of contributory negligence 
and reduces his award by half. P then sues D2 to recover for additional inju-
ries resulting from the accident. In this case, D2 can invoke collateral estop-
pel against P to prevent P from relitigating his contributory negligence in the 
subsequent suit. Today, most courts require only that the party against whom 
collateral estoppel is invoked was a party or privy to the previous suit and 
permit this non-mutual defensive use of collateral estoppel.69 Note, however, 
that P would only be bound by the finding that he was contributorily negligent. 
The matter of his relative share of the negligence, as between him and D2, is 
a different “issue” from the issue decided in the first suit, which was the com-
parative negligence of P and D1.

29. CASE STUDY (legal effect of settlement) Again assuming the same facts, ex-
cept that P’s initial claim is settled out of court rather than being resolved 
judicially, is P barred from pursuing the second claim by the fact of the earlier 
settlement? If not, is an agreed reduction in the compensation for reasons of 
contributory negligence binding in the second claim? Is it significant whether 
the harm sustained is regarded as a single indivisible loss or a plurality of 
losses?

In this case, P’s initial claim never reached a final judgment in court. Thus, any 
determination made was not final and will not bind either party in the future. 
Out-of-court settlements are contracts between the parties of that case in which 
the plaintiff gives up the right to pursue the claim any further in court. In that 
sense, the settlement contract contains a promise by P that he will not pursue 
a second claim, since he waived this right in the contract. This would be gov-
erned by contract law, with a violation subject to suit for breach, but would not 
have any type of res judicata effect on a potential second claim.70 

Class and Representative Actions, Test Cases, Mass TortsD. 

30. In your national legal system, what kinds of procedural mechanisms allow 
compensation claims by several different claimants to be combined before a 
single court? If different claims are combined, are they considered to relate to 
a single indivisible loss or to a plurality of losses?

In the United States there are a number of different ways in which multiple 
claims can be combined before a single court. These procedures allow for the 
claims to be combined to promote judicial efficiency by bringing a related set 
of claims before a single court to decide, rather than leaving these claims to be 
heard in separate cases or in different courts. Generally, joining or consolidat-
ing claims does not change the apportionment analysis – each plaintiff’s loss is 

69 See, e.g., Bernhard v. Bank of America Nat’l Trust & Savings Ass’n, 122 P.2d 892 (Cal. 1942).
70 See, e.g., EEOC v. Peterson, Howell & Heather, Inc., 702 F.Supp. 1213, 1218 (D. Md.1989); 

Annaco, Inc. v. Hodel, 675 F.Supp. 1052 (E.D. Ky. 1987).
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separate from every other plaintiff’s loss and is only “combined” in the sense 
that the claims are heard together; the plaintiffs’ losses are not merged into a 
single indivisible loss. Joinder is the most prevalent procedural mechanism by 
which claims may be aggregated. Rule 20 of the Federal Rules of Civil Proce-
dure, which addresses joinder of parties, permits claimants to sue together if 
their claims have a common question of law or fact and arise out of the same 
transaction or occurrence or series thereof.71 Other joinder devices such as in-
tervention, impleader, and interpleader allow for interested third parties to join 
or be joined in a case that could affect a third party’s legal rights. 

Separate cases pending in the same federal district court may be consolidated.72 
Consolidation allows for multiple claims to be heard as part of a single case, 
but does not merge the legal claims into a single legal claim. Claims may also 
be consolidated for pre-trial purposes only. Consolidation is increasingly being 
applied in the mass tort context as courts look for ways to promote judicial ef-
ficiency.73 Unlike class actions, consolidation requires separate judgments for 
each consolidated claim, is limited to pending, rather than future claims, and 
does not provide parties an opportunity to opt-out of the consolidated proceed-
ing. 

Cases in different federal districts may also be consolidated together before 
a single federal court by the Judicial Panel on Multidistrict Litigation.74 This 
panel of seven federal judges can transfer separate cases pending in different 
federal courts to a single court for pre-trial proceedings only. Once the pre-
trial proceedings are completed, each case is transferred back to its original 
court of filing for trial. Often, however, cases are resolved or settled before 
being remanded back to the court where the suit was filed.75 A number of states 
have established similar mechanisms to transfer and consolidate cases before 
a single state court. These intrastate transfer and consolidation rules promote 
judicial efficiency in the same way as the federal rules by allowing related 
cases to be prepared and tried in a single action.76 

The federal Multiparty, Multiforum Jurisdiction Act is a recently enacted stat-
ute that provides federal courts jurisdiction over all cases arising from a single 
accident in which at least seventy-five people died at a discrete location (recall 

71 Fed. R. Civ. Pro. 20.
72 See Fed. R. Civ. Pro. 42(a).
73 See, e.g., Consorti v. Armstrong World Indus., Inc., 72 F.3d 1003 (2d Cir. 1995), vacated on 

other grounds, 518 U.S. 1031 (1996).
74 See 28 U.S.C. § 1407 (2004).
75 For an application, see In re Aviation Products Liability Litigation, 347 F.Supp. 1401 (J.P.M.L. 

1972).
76 See, e.g., New York Civil Practice Law and Rules (N.Y. CIV. PRAC. L. & R.) § 602(b) (McKin-

ney 2008) (allowing the high court to remove a pending action in another court and consolidate 
it or have it tried together with other actions); Massachusetts General Laws Annotated (Mass. 
Gen. Laws Ann.) ch. 223, § 2A, 2B (West 2008) (allowing interdistrict transfer and consolida-
tion of actions arising out the same transaction); Cal. Civ. Proc. Code § 404, 404.1-8 (West 
2008) (allowing interdistrict transfer and coordinated trials before a single court).
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that US federal courts are courts of limited jurisdiction).77 If (i) the defendant 
resides in one state and a substantial part of the accident took place in another 
state or other location; (ii) any two defendants reside in different states; or (iii) 
substantial parts of the accident took place in different states, then the defen-
dant may remove cases in state court to federal court, where all of the cases 
will be heard in one action. This procedure was used to hear suits resulting 
from a nightclub fire in Rhode Island, which killed 100 people.78 

Class actions and shareholder derivative suits, on the other hand, do, in one 
limited sense, merge separate claims into a single claim before a single court. 
They allow for many different claims to be merged together so that all mem-
bers of the class are represented by one attorney or set of attorneys. In a class 
action, each class member’s loss is still considered individually, rather than 
treating all of the plaintiffs’ losses as a single indivisible loss. Shareholder 
derivative suits differ from class actions on this point. Unlike class actions, in 
which the class representative is suing on her own behalf to personally recover 
damages, the representative in a shareholder derivative suit is suing on behalf 
of the corporation. The corporation, and not the representative, would recover 
any damage award in a shareholder derivative suit.

31. What are the prerequisites of a class action (or its nearest equivalent) in 
your national legal system? Please give examples of the use of class actions 
in tort cases in your country. What are the differences between claiming com-
pensation by means of a class action and compensation claims filed by each 
victim separately? If a victim is not satisfied by the judgment delivered by the 
court in a class action, can he bring an independent action on his own if a) he 
had previously been party to the class action, and b) he had never been party 
to the class action? What is the legal effect of a judgment in a class action? If 
a group of claimants sues for compensation by class action, does it lead to the 
aggregation of each claimant’s injuries so that they are regarded as a single 
indivisible loss?

In federal court (and many state courts follow similar practices), class actions 
are governed by Rule 23 of the Federal Rules of Civil Procedure. General-
ly, there are five prerequisites necessary to class certification: an adequately 
defined class, numerosity, commonality, typicality, and representativeness.79 
These prerequisites are not entirely distinct, but are interrelated and often over-
lap. First, in order to bring a class action there must be an adequately defined 
class, so that those who qualify for relief and those who are bound by the 
judgment are known. Second, the number of claimants in the class must be 
so numerous that joinder would be difficult or impossible. This often turns on 
geographic concerns – as it is more difficult to join geographically dispersed 
individuals. Third, there must be questions of law or fact common to all puta-

77 28 U.S.C. § 1369 (2004).
78 Passa v. Derderian, 308 F.Supp.2d 43 (D.R.I. 2004).
79 Fed. R. Civ. P. 23(a).
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tive class members’ claims. Fourth, the class representative’s claim must be 
typical of the class members’ claim. Finally, the class representative must ad-
equately represent the class, which means that the class representative cannot 
have any conflicting interests with other members of the class and the class’s 
attorney must be competent to pursue the claims. Courts have the option to 
divide the class into subclasses based on particular issues when certifying the 
class presents commonality or representativeness problems.80 

There are additional requirements before a class action may be certified, de-
pending on which type of class action is at issue. Rule 23 provides for four 
types of class actions: 23(b)(1)(A) “incompatible standards” class actions, 
23(b)(1)(B) “limited fund” class actions, 23(b)(2) “injunctive or declaratory 
relief” class actions, and 23(b)(3) “common questions” class actions. 23(b)
(1)(A) classes include the additional requirement that separate actions by in-
dividual members of the class would create a risk of inconsistent or varying 
adjudications that would establish incompatible standards of conduct for the 
party opposing the class. 23(b)(1)(B) classes include the constraint that indi-
vidual adjudications would, as a practical matter, be dispositive of the inter-
ests of other persons not parties to the adjudication or substantially impair or 
impede their ability to protect their interests. In other words, the aggregated 
claims must exceed the total monetary fund available to satisfy the claims, 
and the whole of the inadequate fund must be devoted to the claims. Plaintiffs 
bring 23(b)(2) classes when the party opposing the class has acted or refused 
to act on grounds generally applicable to the class, thereby making appropriate 
injunctive relief or corresponding declaratory relief with respect to the class as 
a whole. These classes are commonly used in employment discrimination and 
other civil rights suits. Finally, 23(b)(3) classes are permitted when the court 
finds that the questions of law or fact common to the members of the class 
predominate over any questions affecting only individual members and that 
a class action is superior to other available methods for the fair and efficient 
adjudication of the controversy. Rule 23(b)(3) classes are the ones in which 
monetary damages are sought and have been the type of class action most fre-
quently involved when parties seek a class action for tort claims. Thus, 23(b)
(3) putative class actions are the ones in which a court might alternatively de-
cide to let “test cases” proceed as a superior method of efficient adjudication.81 
Only 23(b)(3) classes include an absolute right to opt-out of the class. These 
23(b)(3) classes are the most controversial in the United States. Often times 
the class attorneys recover fees that dwarf the compensation received by any 
individual class member, and the magnitude of the claims in some class actions 
creates strong pressure for risk-averse defendants to settle even if the claims 
are marginal or weak. Note that in everyday practice, class actions seeking 
large monetary rewards rarely get tried. Class actions are settled at an even 
higher rate than non-class civil suits, on terms negotiated between the parties 
and approved by the court. 

80 Fed. R. Civ. Pro. 23(c)(5). 
81 See infra no. 33.
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Most states have enacted procedural provisions mirroring Rule 23 for class 
actions under state law.82 Note, however, that the passage of the Class Action 
Fairness Act of 2005 (CAFA) will dramatically reduce the role of state courts 
in large and multi-state class actions, because it substantially expands federal 
courts’ jurisdiction over class actions and permits such class actions to be filed 
or moved to federal court if either party prefers.83 Class actions have been the 
subject of political controversy in recent years, culminating in the passage of 
CAFA. CAFA was intended, generally, to move more class actions from state 
courts into federal courts, which are seen as less plaintiff-friendly than state 
courts. 

A judgment in a class action binds all members of the class. The relevant dis-
tinction here is between 23(b)(3) classes, which require an effort to provide 
individual notice to class members and the opportunity to opt-out of the class, 
and the three other types of class actions, which neither require individual 
notice nor the opportunity to opt-out. If 23(b)(3) class members choose to opt-
out, they do not receive any benefits of the class’s recovery, are not bound by 
the judgment, and may pursue their own individual claims. If a class member 
does not choose to opt-out of the class, she will be bound by the judgment and 
will not be able to bring another claim if she is unsatisfied with the judgment.84 
In class actions, the damages are aggregated in the sense that they are added 
together to determine the damages award against a defendant. They are not, 
however, merged into a single indivisible loss. Each class member’s individual 
claim for damages is preserved. Thus, if a 23(b)(3) class member chooses to 
opt-out of the class in favor of filing an individual suit, it does not create a 
separate loss – the member’s individual damages will be determined in an 
individual hearing rather than with the damages determination of the other 
class members in a single suit. When class actions settle, frequently the ar-
rangements for compensating class members includes a matrix with the most 
significant variables determining each class member’s compensation – a quasi 
compensation system approach, rather than a full-fledged hearing into all of 
the factors that might bear on compensation in a litigated suit.

Class actions remain controversial in the personal injury context, and are more 
commonly employed in cases involving property damage, consumer protec-
tion, and medical monitoring. In the 1980s and 1990s, there was some experi-
mentation with mass tort class actions.85 While the final verdict is not yet in, 
two United States Supreme Court decisions and two recent Federal Court of 

82 See, e.g., In re W. Va. Rezulin Litig., 585 S.E.2d 52 (W.Va. 2003) (applying Rule 23 of the West 
Virginia Rules of Civil Procedure to a class action filed in that state’s courts).

83 See Class Action Fairness Act of 2005, Public Law (Pub. L.) 109-2, 119 Stat. 4 (2005) (codified 
in scattered sections of 28 U.S.C.).

84 For commentary discussing issues about the rights of individuals to control their own claims 
and the binding power of class adjudications see J.C. Coffee, Jr., Class Wars: The Dilemma of 
the Mass Tort Class Action, 95 Columbia Law Review (Colum. L. Rev.) 1343 (1995).

85 See, e.g., In re “Agent Orange” Prod. Liab. Litig., 100 Federal Rules Decisions (F.R.D.) 718 
(E.D. N.Y. 1983), aff’d, 818 F.2d 145 (2d Cir. 1987).
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Appeals decisions have severely constrained, if not eliminated, class actions 
for personal injury torts.86 These cases highlighted the difficulty in manag-
ing a class comprised of currently injured plaintiffs and plaintiffs who were 
exposed to the injury-causing product or condition and expect to be injured 
in the future. There is no reliable way of determining the number of plaintiffs 
who will be injured in the future, and they will not be adequately represented 
by currently injured plaintiffs in settlement discussions. Another major prob-
lem facing plaintiffs who seek certification of a mass tort class action is the 
absence of a uniform body of federal tort law. Recall that 23(b)(3) classes 
require a predominance of common issues and must be superior to alternative 
methods of adjudication. The variation in many different states’ tort laws in 
a class action often creates too many distinct issues that make a class action 
unmanageable.87 

32. Under what conditions may an action (“a representative action”) be 
brought by a consumer protection association on behalf of a group of persons 
affected by the same tortious conduct? Please give examples of the use of rep-
resentative actions in tort cases in your country. What are the legal effects of 
a judgment delivered in such proceedings on compensation claims brought by 
each victim independently? If an individual victim is not satisfied by the court’s 
decision in the consumer action, can he pursue his own claim independently? 
Is the harm sustained by each victim regarded as an independent loss though 
it has been addressed by the court within the framework of the representative 
action?

In the United States, “class” actions and “representative” actions are used 
synonymously. Generally, third parties do not have standing to sue in federal 
court. Standing is a constitutional constraint that requires the plaintiff to prove 
(i) an injury in fact, that is (ii) fairly traceable to the defendant’s conduct, and 
can be (iii) redressed by a favorable disposition in federal court. Addition-
ally, due process concerns restrict a court’s ability to bind absent parties with 
a judgment without giving them a chance to be heard in court. There is an 
exception to the rule against third party standing in federal court that allows 
for associations to sue on behalf of their members. The United States Supreme 
Court, in Hunt v. Washington State Apple Advertising Commission,88 laid out 

86 Amchem Prod., Inc. v. Windsor, 521 U.S. 591 (1997); Ortiz v. Fibreboard Corp., 527 U.S. 815 
(1999); Castano v. American Tobacco Co., 84 F.3d 734 (5th Cir. 1996); In re Rhone Poulenc-
Rorer, Inc., 51 F.3d 1293 (7th Cir. 1995).

87 See, e.g., Valentino v. Carter-Wallace, Inc., 97 F.3d 1227 (9th Cir. 1996) (reversing the cer-
tification of a class of multi-state plaintiffs who sued the manufacturer of a drug that caused 
liver failure because the district court failed to conduct a rigorous analysis of how common 
questions predominate over the individual questions); In re Rhone Poulenc-Rorer, Inc., 51 F.3d 
1293 (7th Cir. 1995) (reversing the certification of a class in part because it would require a 
jury to determine the negligence of the defendants under the individual laws of all fifty states 
and the District of Columbia); Castano v. American Tobacco Co., 84 F.3d 734 (5th Cir. 1996) 
(reversing certification of a class of nicotine-dependent persons in the United States, based on 
the predominance of issues involving state law and the difficulties in managing such a class).

88 432 U.S. 333 (1977).
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a three part test that associations must meet to sue on behalf of its members: 
(i) its members must otherwise have standing to sue in their own right; (ii) the 
interests it seeks to protect must be germane to the organization’s purpose; and 
(iii) neither the claim asserted nor the relief sought requires the participation in 
the lawsuit of the individual members. Thus, an association may only sue when 
one of its members is injured and could sue the defendant in an individual ca-
pacity.89 The third requirement necessary to association standing, that the par-
ticipation of individual members is unnecessary, means that associations may 
not seek monetary damages peculiar to individual members of the association. 
Thus, association standing is used outside of the tort context, and primarily 
in environmental suits and in suits seeking to force compliance with a federal 
law or regulation. An association may seek an injunction, declaration, or other 
form or prospective relief on behalf of its members, since those forms of relief 
do not require individualized proof of each member’s damages.90 

The Federal Trade Commission Act (FTCA), provides federal consumer pro-
tection rights. Private consumer protections classes are not permitted under 
the FTCA, as it does not provide any private right of action. Only the US 
Attorney General may enforce violations of this statute. An association could 
not bring suit in federal court to enforce the Act. State acts modeled on the 
FTCA, on the other hand, generally do provide a private remedy for “consum-
ers.” The first step in analyzing a consumer protection action is to determine 
what type of relief is being sought. There are three types of consumer protec-
tion actions: enforcement actions brought by a state Attorney General, private 
actions seeking monetary relief, and parens patriae suits brought by a state 
Attorney General on behalf of the citizens of the state. This last form of action 
is an exception to the normal standing rules that recognizes the state’s right 
to represent its citizens’ interest. Note that relief obtained by a parens patriae 
plaintiff may bar future private litigants from bringing suit.91 

Generally in a state consumer protection suit, a plaintiff must show an (i) ac-
tual injury, and in some states must also show that (ii) the defendant’s con-
duct harmed the public interest. In most states, as in federal court, a consumer 
protection association may only sue in a representative capacity when one 
of its members could bring suit. However, the injury requirement is not uni-
form among the states; indeed, a number of states allow private suits under 
the state’s consumer protection act when the plaintiff has not established any 
injury and would not have standing individually. Whether an association has 
standing to bring a representative action in the absence of a proven injury to a 
member depends on the specific language of the Act. For example, New York 
has held that an association has standing to enforce its consumer protection 

89 See Sierra Club v. Morton, 405 U.S. 727 (1972) (denying the Sierra Club standing in its attempt 
to stop the construction of a ski resort in a national park because none of its members had ever 
used the park and suffered no injury).

90 E.g., Self-Ins. Inst. of America, Inc. v. Korioth, 53 F.3d 694 (5th Cir. 1995). 
91 See, e.g., Satsky v. Paramount Comm., Inc., 7 F.3d 1464 (10th Cir. 1993). 
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act, regardless of whether the association was itself injured.92 In California, 
it was commonplace for courts to allow injunctive suits under its consumer 
protection act without requiring the plaintiff to prove an injury.93 However, this 
liberality was later amended by the legislature to preclude private suits where 
the plaintiff did not suffer an actual injury.94 Consumers often sue as a class to 
enforce consumer protection acts.95 

33. Do the procedural laws of your country provide any other mechanisms (e.g. 
test cases) for combining a number of different compensation claims before the 
same court? What preconditions must be met? In particular, is a specific link 
(legal connection) required between each of the losses alleged? What legal 
consequences flow from the combination of different compensation claims by 
such mechanisms?

Yes, test cases are especially appropriate where the claimants have fundamen-
tally divergent claims – when a class action would deprive some members of 
individual control over their claims and would disintegrate into a morass of 
individual claims.96 Courts have also used test cases to delay certification until 
after the test cases are decided to avoid substantial notice costs before a plain-
tiff knows whether there is a valid cause of action. Additionally, a test case 
would be superior to a class action when: (i) the named plaintiff intends to con-
tinue the litigation even if class certification is denied, (ii) the complaint seeks 
injunctive relief, (iii) the res judicata effect of a holding that the defendant’s 
conduct was illegal would allow the plaintiffs to avail themselves of a damages 
award, and (iv) maintenance of the class would impose significant costs and 
burdens on the judicial system and the defendant.97 There has also emerged in 
class action practice the idea that it is desirable to wait until a mass litigation 
has become “mature” to decide whether to certify the class as appropriate. This 
is an informal method of test cases that provides information about the merits 
of the claims, a matter that under formal legal rules may not be considered in 
the class certification decision, an unfortunate result of an early US Supreme 
Court decision on class actions.98 

92 N.Y. Pub. Interest Research Group, Inc. by Wathen v. Ins. Info. Inst. by Moore, 531 New York 
Supplement, Second Series (N.Y.S.2d) 1002 (N.Y. Sup. Ct. 1988).

93 See, e.g., Comm. on Children’s Television, Inc. v. Gen. Foods Corp., 673 P.2d 660 (Cal. 1983) 
(requiring the plaintiff to prove only that the practice is likely to deceive the public).

94 California Business & Professions Code (Cal. Bus. & Prof. Code) § 17204 (West 2008).
95 See generally E.F. Sherman, Consumer Class Actions: Who are the Real Winners? 56 Maine 

Law Review (Me.L.Rev.) 225 (2004).
96 Gelman v. Westinghouse Elec. Corp., 73 F.R.D. 60 (W.D. Pa. 1976).
97 Bogus v. American Speech and Hearing Ass’n, 582 F.2d 277 (3d Cir. 1978).
98 See Eisen v. Carlisle & Jacquelin, 417 U.S. 156 (1974) (courts may not consider the merits of 

the class’s claims in deciding whether to certify the class); Oslan v. Law Offices of Mitchell N. 
Kay, 232 F.Supp.2d 436 (E.D. Pa. 2002.) (maturity of claims, as evidenced by results of indi-
vidual adjudications, a factor for consideration in whether to approve class action settlement).
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34. CASE STUDY (railway accident) A train operated by D Company derails on 
a high speed line, injuring 100 of those on board. The victims have different 
legal relationships to D Company. Some were paying passengers, some were 
travelling gratuitously, and others had no permission to be on board. Is it 
possible to combine the compensation claims of the victims through a) a class 
action, b) a representative action, or c) any other procedural mechanism? If 
several claims are combined and addressed in the same proceedings, is the 
harm sustained by each victim regarded as part of a single indivisible loss or 
as an independent loss amongst a plurality of losses?

There are a number of options available to combine these cases together before 
a single court. First, all 100 victims have separate, individual losses which will 
not be merged regardless of any procedural mechanism employed to enable 
them to be processed together. The parties might join their claims, under Rule 
20, and sue together in a single suit, but this is unlikely as the attorney for each 
party would have to cede some control (this problem is obviated if the same 
attorney is representing all parties) and would likely be impracticable due to 
the number of victims and their geographic dispersion. If, in fact, the cases 
are filed separately but in the same federal court, the court may attempt to 
consolidate them under Rule 42(a) especially for pre-trial proceedings. If suits 
were filed in multiple federal districts, the victims’ actions may be transferred 
to a single court for pre-trial proceedings by the Judicial Panel on Multi-
district Litigation under 28 U.S.C. § 1407. The federal Multiparty, Multiforum 
Jurisdiction Act could not be used to consolidate these suits, since fewer than 
seventy-five people died in the accident.99 Finally, the victims may try to bring 
a class action. However, because of the victims’ different legal relationships to 
D and the individual character of damages, a class of all victims would likely 
not be certified on grounds relating to commonality, typicality, and represen-
tativeness. The court might, however, attempt to ameliorate this concern by 
establishing subclasses of victims.100 A court has the power to create subclasses 
as to specific issues when one class encompassing all claimants would present 
certification problems. Here, subclassing would be appropriate with respect to 
the duty owed to each of the three categories of claimants.101 Even with the tool 
of subclassing, we doubt that these claims would be resolved in a class action 
in the United States.

99 See 28 U.S.C. § 1369.
100 See Federal Rules of Civil Procedure (Fed.R.Civ.Pro.) 23(c)(5).
101 For two cases where the court created subclasses which, nevertheless, failed the certification 

requirements on appeal see Castano v. American Tobacco Co., 84 F.3d 734 (5th Cir. 1996); In 
re Rhone Poulenc-Rorer, Inc., 51 F.3d 1293 (7th Cir. 1995).
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Insurance AspectsIV. 

Caps and DeductiblesA. 

35. In your national legal system, are there statutory principles or have the 
courts developed general principles that address the issue of whether a dam-
age event is considered to be a single incident, in which case it is the insurer’s 
overall liability that is limited by any applicable cap, or a plurality of several 
independent losses, in which case the cap applies to each, leaving the insurer 
to pay up to the specified sum for each one? Alternatively, is this issue ad-
dressed by standard clauses used in contracts of insurance?

As with tort law, there is no body of federal insurance law. States regulate in-
surance policies sold within the state, but we know of no state law that defines 
an “incident” for purposes of the number of losses to which a cap applies. 
Thus, this matter would be left to the language of the insurance contract. Most 
insurance companies do business in a number of states, so many of the policies 
offered are standard for a particular type of insurance. Courts interpret insur-
ance contracts in accordance with the intent of the parties; they are interpreted 
under standard principles of state contract law. Courts commonly interpret the 
ambiguous portions of an insurance contract against the policy drafter. When 
policy language is ambiguous and requires extrinsic evidence to assist in its 
interpretation, the issue is often submitted to the jury for determination.

Most insurance policies limit coverage on a “per occurrence” or “per accident” 
basis. These limits occur both in first-party insurance policies in which the 
insured has suffered the loss directly and third-party insurance, in which insur-
ance is provided against the risk that the insured will be held liable to another. 
However, most cases interpreting the meaning of “occurrence” involve the 
Commercial General Liability policy, a common form of policy widely in use. 
We were able to find a few cases involving the interpretation of an “occur-
rence” limit in a first-party property damage policy. The first step in determin-
ing whether a damage event was a single occurrence is to look to the policy 
language. If the definition provided in the policy is ambiguous, then courts will 
look to industry custom and usage, and perhaps extrinsic evidence of the par-
ties’ intent. Courts determine the scope of an “occurrence” on a case-by-case 
basis, depending on the facts of the particular case. 

Different insurance companies have taken different approaches to defining 
“occurrence” in their respective policies. For example, Milbank Insurance 
Company defines “occurrence” as “an accident, including exposure to sub-
stantially the same generally harmful conditions” in its homeowner’s policy. 
Auto Owners Insurance Company defines an “occurrence” as “all continuous 
or repeated exposure to substantially the same generally harmful conditions.” 
Another insurer used the following language: “an accident, including continu-
ous or repeated exposure to conditions, which results in bodily injury or prop-
erty damage neither expected nor intended from the standpoint of the insured.” 
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Policies that insure against different risks also contain different language. INA 
employed the following definition of “occurrence” in a CGL (Commercial 
General Liability) policy covering an aircraft manufacturer: “‘Occurrence’ 
… means either an accident or continuous or repeated exposure to conditions 
which unexpectedly results in injury or to destruction of property during the 
policy period. All damages arising out of such exposure to substantially the 
same general conditions shall be considered as arising out of one occurrence.” 
A liability policy issued to a school provides: “Sexual abuse occurrence’” 
means: A single act, or multiple, continuous, sporadic, or related acts of sexual 
abuse or molestation caused by one perpetrator, or by two or more perpetra-
tors acting together.” By contrast, a company providing first-party insurance 
against employee embezzlement provided: “All loss involving a single act, 
or series of related acts, caused by one or more persons is considered one oc-
currence.” The court interpreting that language concluded that an employee’s 
actions over more than a year involving 24 different checks constituted one 
occurrence under the policy language.102 

There are three different tests that courts apply to determine the number of oc-
currences for insurance purposes. First, the majority of courts apply a causal 
test, which asks whether there was one proximate, uninterrupted, and continu-
ing cause that resulted in all of the injuries and damages.103 The trend among 
courts is toward this causal test. When an insured’s tortious conduct harms 
only one person or entity, the causal test is most likely to result in a determi-
nation that there was but one occurrence. Similar to the causal test is one that 
defines occurrence as the event or events triggering the insured’s liability.104 
A few courts apply a results test, which looks to the effects of the accident or 
event, and provides a narrower scope of an occurrence.105 While sometimes the 
choice of the test is dispositive about the number of “occurrences,” in difficult 
cases the outcome may be uncertain, regardless of which test is applied. 

Even with a “causal” test for determining the scope of an occurrence, consider-
able variation in interpretation is possible based on the level of generality with 
which the cause is characterized and which cause is selected or emphasized. 
For example, in American Red Cross v. Travelers Indemnity Co. of Rhode 
Island,106 the court held that each distribution of HIV-contaminated blood by 
a blood bank constituted an occurrence for purposes of the “per occurrence” 
liability limit in the policy. The relevant clause defined “occurrence” as “an 
accident, including continuous or repeated exposure to conditions, which re-
sults in bodily injury or property damage neither expected nor intended from 

102 Christ Lutheran Church v. State Farm Fire & Cas. Co., 471 S.E.2d 124 (N.C. Ct. App. 1996).
103 See, e.g., Plastics Engineering Co. v. Liberty Mut. Ins. Co., 514 F.3d 651 (7th Cir. 2008); Dow 

Chem. Co. v. Associated Indem. Corp., 727 F.Supp. 1524 (E.D. Mich. 1989).
104 See, e.g., Maurice Pincoffs Co. v. St. Paul Fire & Marine Ins. Co., 447 F.2d 204 (5th Cir. 

1971).
105 See, e.g., Elston-Richards Storage Co. v. Indem. Ins. Co. of North America, 194 F.Supp. 673 

(W.D. Mich. 1960); aff’d per curiam, 291 F.2d 627 (6th Cir. 1961).
106 816 F.Supp. 755 (D. D.C. 1993).
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the standpoint of the insured.” The policy further limited its “per occurrence” 
coverage as follows: “for the purposes of determining the limit of the com-
pany’s liability, all bodily injury and property damage arising out of continu-
ous or repeated exposure to substantially the same general conditions shall be 
considered as arising out of one occurrence.” This is an example of a “claims 
series” clause.107 Although the blood bank’s negligent handling of the HIV-
contaminated blood was an underlying cause of all of the claims, the court 
held that many decisions the blood bank made with respect to distribution of 
the blood i.e., whether to test the blood, screen the donor, or provide warnings 
to the hospital could have been the proximate cause of a claim. Thus each distri-
bution of contaminated blood constituted an “occurrence”.108 A single “per oc-
currence” liability limit, however, may apply under a causal test when the manu-
facturer distributes a uniformly defective product that causes multiple injuries. 
This is common in asbestos cases, where courts have held that injuries resulting 
from exposure to asbestos were caused by continuous and repeated exposure 
to a general condition, and thus, constituted a single occurrence.109 An example 
of how courts interpret whether a damage event is a single occurrence or two 
separate occurrences for purposes of first-party insurance took place in litiga-
tion in New York over the insurance policy coverage on the World Trade Center 
Towers destroyed on September 11, 2001. The twin towers were destroyed by 
a coordinated attack when each building was struck by a separate jetliner. In SR 
International Business Insurance Co. v. World Trade Center Properties, L.L.C.110 
the court affirmed a lower court’s holding that the term “occurrence,” without a 
more specific definition in the policy, was ambiguous and required consideration 
of extrinsic evidence in order to interpret the policy. Under such a policy, the 
definition of “occurrence” was a question of fact for the jury. The jury’s determi-
nation that the damage resulting from the attack constituted two occurrences was 
upheld on appeal.111 Another policy on the same property (written by a different 
insurer) defined an occurrence as “all losses or damages that are attributable 
directly or indirectly to one cause or to one series of similar causes.” Under this 
definition, the court held that “the average businessman would have no doubt 
that when two planes hit the World Trade Center in a sixteen-minute period, the 
total destruction of the WTC resulted from ‘one series of similar causes’” and 
thus there was one occurrence, as a matter of law.112 This case emphasizes the 
significance of a definition of “occurrence” in the policy language. 

107 See infra no. 40.
108 See also Mich. Chem. Corp. v. American Home Assurance Co., 728 F.2d 374 (6th Cir. 1984) 

(each misshipment of flame retardant was a separate occurrence); Mason v. Home Ins. Co., 
532 N.E.2d 526 (Ill. App. Ct. 1988) (each sale of botulism-tainted food was a separate occur-
rence).

109 See, e.g., Owens-Illinois, Inc. v. Aetna Cas. & Sur. Co., 597 F.Supp. 1515 (D. D.C. 1984) (sale 
of products containing asbestos was one occurrence). For further discussion of this issue, see 
M.P. Sullivan, What Constitutes Single Accident or Occurrence Within Liability Policy Limit-
ing Insurer’s Liability to a Specified Amount Per Accident or Occurrence, 64 American Law 
Reports (A.L.R.) 4th 668 (2008). 

110 467 F.3d 107 (2d Cir. 2006).
111 Ibid.
112 World Trade Center Props., L.L.C. v. Hartford Fire Ins. Co., 345 F.3d 154 (2d Cir. 2003).



416 Michael D. Green/Brooks M. Hanner

Courts applying the results test look to the result or effect of the accident on 
the persons injured or damaged, rather than to the underlying cause of the acci-
dent, to determine the number of occurrences.113 The policy in Elston-Richards 
limited the insurer’s liability for any “claim or claims arising from any one 
event or occurrence unless the insured’s total liability therefor, when deter-
mined, shall exceed the deductible amount [$ 2,500 or € 1,605].” 

36. CASE STUDY (building insurance and insurance cap) P is the owner of factory 
premises consisting of several buildings which he has insured against harm 
resulting from severe weather conditions. The insurer’s liability is capped at 
€ 500,000 per damage event. During a thunderstorm that lasts several hours, 
two of the buildings are struck by lightning and both are completely burnt 
down. Each of the buildings was worth € 300,000. What is the insurer’s obliga-
tion to pay for the damage under the policy?

Assuming that P has a single insurance policy that covers his entire property 
and is limited on a “per occurrence” basis that is not defined in the policy, a 
court would likely hold that the insurer is obliged to pay only € 500,000. This 
is the result dictated by a cause or events test. If the court were one that used 
a results test, then it is likely that P could recover € 300,000 for each build-
ing (€ 600,000 in total). Under this analysis, the thunderstorm resulted in two 
separate buildings being destroyed, and the insurer must pay for two separate 
damage events under its policy. If the policy included a clause specifying that 
all damages resulting from continuous exposure to the same general condition 
constitutes only one occurrence for the purpose of limiting the insurer’s liabil-
ity, a court would also likely find that the separate bolts of lightning resulted 
from the same general condition and constitute only one occurrence.

37. In your national legal system, have the courts developed general principles 
that address the issue of whether a damage event is considered to be a single 
incident, in which case the insured has to bear any stipulated deductible only 
once, or a plurality of several independent losses, in which case the deductible 
applies to each, leaving the insured to bear the amount several times? Alter-
natively, is this issue addressed by standard clauses used in contracts of insur-
ance? If third-party insurance is required by law, would this have any effect on 
the legality of a deductible?

Generally, insurance policies contain narrow definitions of what triggers payment 
of a deductible that maximize the number of deductibles that an insured has to pay. 
Deductibles are imposed in many first-party insurance policies and in many liabil-
ity insurance policies. In first-party policies, courts interpret the pertinent policy 

113 See, e.g., Elston-Richards Storage Co. v. Indem. Ins. Co. of North America, 194 F.Supp. 673 
(W.D. Mich. 1960), aff’d per curiam, 291 F.2d 627 (6th Cir. 1961) (holding that damage caused 
by a lift truck to several thousand appliances in the plaintiff’s warehouse during a period of 
nine months did not arise from “one event or occurrence” as defined in the warehouseman’s 
liability policy).
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language as discussed in supra no. 79 ff. Recall the policy covering the World 
Trade Center; the broad definition of “occurrence” in that policy, one favored by 
insureds, served to limit the number of deductibles that the insured had to pay.114 In 
third-party liability policies, the number of deductibles that the insured is required 
to pay becomes an issue when the insured has damaged several pieces of property 
owned by the same entity or when the insured has damaged several individuals. 
Courts have tended to define “claim” in a deductible clause as the assertion of a 
legal right by a third party, so the number of deductibles that an insured will have 
to pay in a case involving a “per claim” deductible is usually contingent on the 
number of third parties injured by the insured. In policies that impose deductibles 
on a “per occurrence” or “per accident” basis, courts generally require the insured 
to pay only one deductible, regardless of the number of third parties injured. 

When an insured’s policy requires that a deductible be paid “per claim” courts 
have found that each third party represents a separate claim. Thus, the insured 
must pay multiple deductibles – one for each party harmed.115 Courts interpret 
“per claim” deductible clauses in cases where an insured injured only a single 
third party similarly to impose a single deductible. In California, there is an 
exception to this rule for “per claim” clauses in professional errors and omis-
sions liability policies. The policies stated that “[i]n the event of a claim the 
deductible amount shall be deducted from the total amount resulting from each 
claim.” Courts found the term “claim” ambiguous as to whether it referred to 
third-party “claims” or the insured’s “claim” with the insurer, and resolved the 
ambiguity in favor of the insured.116 

“Occurrence” and “accident,” on the other hand, have generally been con-
strued to mean the event that gave rise to the legal liability of the insured. 
Under this causal test, the number of deductibles that an insured has to pay 
in cases involving a “per occurrence” or “per accident” deductible clause is 
usually dependent on the number of events giving rise to the insured’s legal 
liability, rather than the number of injuring events. An insured covered by such 
a policy generally only pays a single deductible, even if the insured harmed 
more than one item owned by a single third party.117 In cases involving “per 

114 See supra no. 79 ff.
115 See, e.g., Lamberton v. Travelers Indem. Co., 346 A.2d 167 (Del. 1975) (holding that a “per 

claim” deductible clause in a professional liability policy applied to each of several workers 
who were injured or killed by an accident at a construction site); Burlington County Abstract 
Co. v. QMA Assoc., Inc., 400 A.2d 1211 (N.J. Super. Ct. App. Div. 1979) (holding that an 
insurer’s “each claim” deductible clause triggered eighty-four deductibles when eighty-four 
condominium owners were injured by a title abstractor’s omissions).

116 See Previews, Inc. v. Cal. Union Ins. Co., 640 F.2d 1026 (9th Cir. 1981); Beaumont-Gribin-Von 
Dyl Mgmt. Co. v. Cal. Union Ins. Co., 134 California Reporter (Cal.Rptr.) 25 (Cal. Ct. App. 
1976). These are the only cases that applied a single deductible under a “per claim” clause 
where the insured injured more than one party. M.P. Sullivan, Liability Insurance: What is a 
Claim Under Deductibility-per-Claim Clause, 60 A.L.R. 4th 983 (2008).

117 See, e.g., Cargill, Inc. v. Liberty Mut. Ins. Co., 621 F.2d 275 (8th Cir. 1980) (holding that a manu-
facturer’s change in product formula, which damaged a buyer that made repeated purchases of the 
product, was a single occurrence under the policy’s “any one occurrence” deductible clause).
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occurrence” deductible clauses where the insured injured more than one third 
party, arising out of a single cause of conduct, most courts have applied a 
single deductible.118 

38. CASE STUDY (auditors’ liability) P, an independent auditor engaged by X Ltd 
to certify its accounts, is asked by X Ltd to meet with two potential investors in 
the company, A and B. At the meeting, P vouches for the company’s financial 
well-being. In consequence, A and B make large purchases of shares in X Ltd. 
It transpires that P negligently misrepresented the value of the company to 
the investors. A and B consequently suffer economic losses which they seek 
to recover as damages from P. In principle, their losses are covered by P’s 
professional indemnity insurance, but according to the terms of the policy the 
insured has to bear a deductible of € 5,000 per damage event. In the instant 
case, does P have to bear the deductible amount only once or with regards to 
both claims?

“Damage event” is not a term in use in US insurance policies, and has a mildly 
oxymoronic quality in light of the interpretation of “event” as referring to the 
insured’s conduct that is responsible for liability. If the deductible trigger were 
limited to an “event,” P would likely only have to bear the deductible amount 
once. The “per event” deductible clause is similar to the “per occurrence” or 
“per accident” clauses discussed in supra no. 86 ff. The number of third parties 
injured is not the relevant question here, rather, the determinative factor is the 
number of “events” that triggered the liability. Both A’s and B’s losses were 
proximately caused by P’s negligent misrepresentation (i.e. a single “event”). 
On the other hand, if “damage event” were understood to mean the event harm-
ing another, then it would likely result in two deductibles, as is the case with 
“claim” deductibles.

Other Limits on the Amount of CoverB. 

Aggregate limit clauses1. 

39. In your country, do standard-term insurance policies use aggregate limit 
clauses whereby the liability of the insurer is capped by a maximum amount 
per specified period? If so, please give examples of how these clauses are 
worded and how they are interpreted, paying particular regard to the issue of 
whether a damage event is considered to be a single indivisible loss (therefore 
falling into only one period) or a plurality of losses (potentially falling into 
several different periods).

Yes, it is common for liability policies to include both a single occurrence limit 
as well as an aggregate limit on the insurer’s liability (although often the limit 

118 See, e.g., Transport Ins. Co. v. Lee Way Motor Freight, Inc., 487 F.Supp. 1325 (N.D. Tex 1980) 
(holding a pattern and practice of employment discrimination constituted a single occurrence 
under a “per occurrence” deductible clause).
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for each is the same). Aggregate limits are less common in property insurance 
and other types of first-party insurance policies. Many automobile liability 
policies provide separate limits of liability per person injured and per accident. 
For example, a policy may pay a maximum of $ 100,000 (€ 64,199) to any 
one person injured in an accident and a maximum of $ 300,000 (€ 192,598) 
combined to all parties injured in a single accident. If a covered driver injured 
four parties in a single accident who sued for damages of $ 100,000 each, 
the insurer would only be liable for the $ 300,000 aggregate limit.119 Courts 
interpret “occurrence” and “claim” in an aggregate limit clause in the same 
way discussed in supra no. 79 ff.120 Often, an insurer’s liability limits, both 
per occurrence and in the aggregate, appear in the same clause of the policy. 
One sample policy limit clause reads: “[p]ersonal injury liability and/or work-
men’s compensation and/or employer’s liability $ 500,000 [€ 320,996]. Each 
person, $ 2,500,000 [€ 1,604,982] each occurrence and in the aggregate and 
property damage liability $ 2,500,000 each occurrence and in the aggregate.” 
Other policies simply state a cap per occurrence and an aggregate cap during 
the policy period.121 

Claims series clauses2. 

40. In your country, do standard-term insurance policies use claims series 
clauses whereby several independent damage events are treated as a single 
damage event (a single series) which is subject to a single liability cap? If 
so, please give examples of how these clauses are worded and how they are 
interpreted. Please state in particular what criteria are used for distinguishing 
between several independent damage events and a single damage series.

Yes, insurance policies in a variety of contexts contain language that is designed 
to collapse a series of acts or events or a continuous event into a single “occur-
rence” for purposes of an aggregate liability limit. These clauses often appear in 
a policy’s definition of “occurrence”.122 A continuous exposure clause, a com-
mon type of “claims series” clause, reads: “[f]or purpose of determining the 
limit of the company’s liability, all bodily injuries and property damage arising 
out of continuous or repeated exposure to substantially the same general condi-
tions shall be considered as arising out of one occurrence”.123 A commercial in-
surance policy that included coverage for employee dishonesty provided cov-
erage for loss and stated that a loss “[i]nvolving a single act or series of related 
acts” is considered one occurrence.124 Allianz, in its insurance policy covering 
the World Trade Center, included an “hours clause,” another type of “claims 
series” clause. The clause reads: “[w]hen the word [occurrence] applies to loss 

119 See State Farm Mut. Aut. Ins. Co. v. Jakupko, 881 N.E.2d 654 (Ind. 2008).
120 See Ind. Gas Co. v. Aetna Cas. & Sur. Co., 951 F.Supp. 773 (N.D. Ind. 1996).
121 See, e.g., Arias v. Stolthaven New Orleans, L.L.C., 980 So.2d 791 (La. Ct. App. 2008).
122 See supra no. 79 ff.
123 Home Indem. Co. v. City of Mobile, 749 F.2d 659 (11th Cir. 1984).
124 See American Commerce Ins. Brokers, Inc. v. Minn. Mut. Fire and Cas. Co., 551 N.W.2d 224 

(Minn. 1996).
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or losses from the perils of tornado, cyclone, hurricane, windstorm, hail, flood, 
earthquake, volcanic eruption, riot, riot attending strike, civil commotion and 
vandalism and malicious mischief one event shall be construed to be all losses 
arising during a continuous period of seventy-two (72) hours”.125 

The relatedness of the acts and events and whether they were performed by a 
single individual or multiple individuals play the most significant role in the 
determination of whether the acts are part of a series or independent multiple 
occurrences. Thus, in TIG Insurance Co. v. Smart School,126 a commercial gen-
eral liability policy included coverage for liability arising from sexual abuse 
by an employee with a limit based on each occurrence. A teacher abused two 
different students at two different times in two distinct episodes. The policy de-
fined a sexual abuse occurrence as “multiple … acts of sexual abuse … caused 
by one perpetrator.” In concluding that the multiple acts constituted one sexual 
occurrence, the court acknowledged the different outcome in cases in which 
“occurrence” is not defined and courts use a “causal theory” to determine how 
many occurrences exist,127 but distinguished them because of the definition 
of sexual occurrence contained in the policy at issue. To similar effect is Bay 
Cities Paving & Grading, Inc. v. Lawyers’ Mutual Insurance Co.,128 in which 
an attorney was sued for failing to record a lien, serve notice of the lien, and 
foreclose on the lien. In that case, the insurance policy provided: “[t]wo or 
more claims arising out of a single act, error or omission or a series of related 
acts, errors or omissions shall be treated as a single claim.” The court found 
the errors by the attorney were sufficiently related that they constituted a single 
claim, subject to the per-claim limit in the policy.

On the other hand, either a factual scenario in which the acts or events are un-
connected or one in which the language of the series clause is absent can pro-
duce different results. Thus, in Ran-Nan Inc. v. General Accident Insurance Co. 
of America,129 the policy defined a theft occurrence as “all loss caused by, or in-
volving, one or more ‘employees,’ whether the result of a single act or series of 
acts.” Two employees independently stole money from the insured-employer 
at different times, and the court found that these constituted two occurrences 
for purposes of the per-occurrence limit on coverage. The court distinguished 
Bethany Christian Church v. Preferred Risk Mutual Insurance Co.,130 in which 
the insured’s employee committed a series of thefts of cash over the course of 
several years. Because the same employee committed the thefts and employed 
the same means to do so, they constituted a series of acts that, under the dis-
honest employee coverage, comprised a single “occurrence”.131 Similar is Ari-

125 SR Int’l Bus. Ins. Co. v. World Trade Center Properties L.L.C., 222 F.Supp.2d 385 (S.D.N.Y. 
2002).

126 401 F.Supp.2d 1334 (S.D. Fla. 2005).
127 See supra no. 79 ff.
128 855 P.2d 1263 (Cal. 1993).
129 252 F.3d 738 (5th Cir. 2001).
130 942 F.Supp. 330 (S.D. Tex. 1996).
131 Accord Madison Materials Co., v. St. Paul Fire & Marine Ins. Co., 523 F.3d 541 (5th Cir. 2008).
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zona Property and Casualty Insurance Guaranty Fund v. Helme,132 in which 
two physicians incorrectly diagnosed the same patient in separate episodes that 
resulted in harm. Yet, unlike the other cases, each of the acts of malpractice 
by the two physicians was a cause of the same injury to the plaintiff. Western 
World Insurance. Co. v. Lula Belle Stewart Center, Inc.133 is similar factually 
to TIG Insurance Co., supra no. 92, but the insurance policy had no series 
language with regard to sexual occurrences, leading the court to conclude that 
the episodes were separate, albeit for the purposes of determining whether the 
sexual abuse occurred during the policy period or a subsequent period.

Long tail damage3. 

41. In your country, do standard-term insurance policies use clauses whereby 
the liability of a former insurer is limited to a specified period of time after the 
end of the insurance contract? If so, please give examples of how these clauses 
are worded and how they are interpreted. What is considered to be the starting 
point for the relevant limitation period (e.g. the date on which the insurance 
contract ended, the date of the insured’s negligence or the date on which the 
damage was sustained)? In this context, where is the line drawn between sev-
eral independent damage events and a single damage event?

A problem arises in insurance policies triggered by an “occurrence” or “accident” 
when there is a lengthy period of time between the wrongful act that caused the 
injury and the manifestation of the injury on which the injured party bases its 
cause of action. Even though an insurer defines the policy period it will cover, 
attempting to limit liability to the date that the insurance contract ends, disputes 
often arise as to whether the “occurrence” or “accident” took place within the 
contract’s stated period or after the period expired. When the manifestation of 
injury is delayed, courts are generally split as to whether coverage is triggered 
on exposure to harm or on manifestation of the injury. There is no single uniform 
approach among states and results vary depending on the factual circumstances 
in each individual case and the particular wording of the insurance policy in 
question. For example, in Lloyd E. Mitchell, Inc. v. Maryland Casualty Co.134 the 
court applied the “continuous trigger theory” in holding that an asbestos manu-
facturer’s liability policy was triggered when a claimant was exposed to asbestos 
products, even though his injuries did not manifest until much later.135 Other 
courts, albeit a minority, have applied the “manifestation theory” to hold that a 
“per occurrence” policy is not triggered until the injury manifests itself.136 

132 735 P.2d 451 (Ariz. 1987).
133 473 F.Supp.2d 776 (E.D. Mich. 2007).
134 595 A.2d 469 (D. Md. 1991).
135 See also J.H. France Refractories Co. v. Allstate Ins. Co., 578 A.2d 468 (Pa. Super. Ct. 1990) 

(applying the “continuous trigger theory” in holding that an asbestos manufacturer’s liability 
was triggered starting from a claimant’s exposure to asbestos products through progression of 
the disease to its manifestation).

136 See, e.g., Eagle-Picher Industries, Inc. v. Liberty Mut. Ins. Co., 682 F.2d 12 (1st Cir. 1982) 
(injury must occur during the policy period).
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In an attempt to solve this problem, professional liability insurers often is-
sue “claims made” policies, which trigger coverage by a claim being brought 
against the insured recently employed within the applicable policy period. 
Even in this situation, disputes will arise as to whether the event occurred dur-
ing the specified period.137 So far as we are aware, the type of limiting “tail” 
clauses asked about in this question do not exist in standard-issue US insurance 
policies, and are only employed in specialty insurance policies.

42. CASE STUDY (long tail damage) P Company develops, manufactures and dis-
tributes motor equipment, including fuel pumps. As the result of a design fault 
in the pumps, the fuel supply of motor vehicles in which they are incorporated 
is often interrupted without warning. Assume that this leads to numerous ac-
cidents for which P Company is liable under your laws on product liability. 
Until a) the pump’s development, b) its manufacture, c) its distribution, and 
d) the consequent accidents, P Company’s product liability was insured by I. 
After the termination of the insurance contract with I, P Company takes out in-
surance with J. Which insurer, I or J, has to cover P Company’s liability for its 
faulty fuel pumps in each of scenarios a)–d)? Assume that the standard terms 
of both insurers’ contracts contain clauses on liability for long tail damage 
that are most common in your country.

When the harm does not involve long exposure and latency periods with de-
layed manifestation of disease (as discussed in supra no. 94 ff.) but rather in-
volves a product that causes property damage or traumatic personal injury in 
a confined period of time, such as specified in this under Question 41, the 
predominant, though not universal, approach is to look to the time when harm 
occurred, as reflected in United States Fidelity & Guar. Co. v. American Ins. 
Co.138 

Liability limits in compulsory third-party insurance4. 

43. Would the fact that, in certain fields, third-party insurance is required by 
law have any effect on the extent to which liability limits in terms of aggregate 
series clauses, claims series clauses and long tail damage clauses are legally 
allowed?

Many states have compulsory third-party liability insurance requirements in 
the automobile insurance field. That is the only area of liability insurance that 

137 See, e.g., McCollum v. Cont’l Cas. Co., 728 P.2d 1242 (Ariz. Ct. App. 1986); supra no. 41.
138 See also University Mechanical Contractors of Arizona, Inc. v. Puritan Ins. Co., 723 P.2d 648 

(Ariz. 1986) (defective parts caused “property damage” when installed in solar facility and be-
gan small leaks upon installation even though major accident that required replacement did not 
occur until after policy expired); Welter v. Singer, 376 N.W.2d 84, 87 (Wis. Ct. App.1985). But 
see Audubon Coin & Stamp Co. v Alford Safe & Lock Co., 230 So.2d 278 (La. Ct. App 1969) 
(occurrence when defective protective device for safe failed to work during burglary was time 
of the defendant’s negligence in installing the device rather than when the burglary and loss 
occurred).
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is legally mandated on a broad basis. While automobile insurance is regulated 
at the state-level, there is no regulation of which we are aware that affects the 
legality of aggregate series clauses, claims series clauses, or long tail damage 
clauses. Note that these clauses are not found in typical automobile insurance 
policies. Long tail damage clauses would not have any significance in the con-
text of automobile liability as there is generally no significant time lag between 
the insured’s negligence and the claimant’s suffering harm. If an insured is un-
covered for a period of time between policies, the insured will have to bear the 
burden resulting from any accident during that time without any indemnifica-
tion from an insurance company, since automobile liability insurers only cover 
claims brought within the policy period. Aggregate series clauses and claims 
series clauses are used primarily in insurance policies covering sophisticated 
entities that purchase multiple levels of insurance coverage, which is not the 
ordinary situation in automobile liability insurance coverage.
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AGGREGATION AND DIVISIBILITY OF DAMAGE FROM THE 
EUROPEAN CONFLICT OF LAWS PERSPECTIVE

Thomas Thiede*

Preliminary RemarksI. 

Conflict of laws has changed fundamentally in the last decade(s) as a result of 
the activities of the European legislator. Alongside the international conven-
tions and the – now sometimes overruled – national law, a set of unified rules 
applicable to cases with a relationship to a foreign jurisdiction and foreign law 
has been enacted on the European level. In almost all conflict of laws fields, 
the hitherto applicable national rules have been replaced by directly applicable 
European regulations, e.g. the rules on international jurisdiction in civil and 
commercial matters (Regulation 44/2001, hereafter ‘Brussels I Regulation’) as 
well as on the law applicable to non-contractual (“Rome II”) as well as con-
tractual matters (“Rome I”), in all European Member States.

The Basic Principles of Conflict of LawsA. 

Basically, in all cases with a foreign element, e.g. when the damage is incurred 
in one state but the harm was actually caused in another, conflict rules set out 
to achieve two goals: Firstly, international cases should be decided in harmony, 
i.e. different judgments from different courts dealing with an identical case 
are to be avoided and secondly, every case should be subject to the law of the 
jurisdiction to which the closest connection exists; no national law should be 
applied to a case without any substantive connection to the geographical, per-
sonal or other general circumstances.

In order to secure these objectives, two fundamentally different but interrelated 
sets of rules must be applied concordantly. First of all, the rules on internation-
al jurisdiction must be consulted in order to find a court to determine the case. 
Secondly, the conflict rules provide the answer to the question which respec-
tive national substantive law should be applied by the court seised. Experience 
shows that some national courts tend to apply their own substantive law (lex 
fori) without any further consultation of the conflict rules because their own 
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substantive law (scil. their lex fori) is the law the judges are most familiar 
with. However, this approach contradicts the principle of international legal 
harmony: Skipping the test on conflict of laws would allow the (merely alleg-
edly legitimate) claimant to choose a court and thereby a legal system which 
does not have the closest connection to the case at hand but has other aspects 
favourable to the claimant, e.g. it may award very high amounts of damages or 
have a particular evidence scheme.1 The conflict rules, as meta-law,2 prevent 
this kind of forum shopping by assigning just one national law exclusively to 
the case, regardless of where the claim is litigated. However, this positive ef-
fect was subject to limitation since, up until the recent European unification, 
the conflict rules themselves were only national substantive rules: Different 
conflict rules, originating from different leges fori, assigned different national 
substantive laws to the one case. Therefore, the European harmonization of 
the rules on international jurisdiction and the conflict rules are of exceptional 
significance since their unification and the fact that they prevail over national 
law ease the above-mentioned problems to a very large extent: Basing their 
decision on the same rules to determine the competent court seised and the law 
applicable to cases with a foreign element, every European court of whatever 
national jurisdiction, refers ultimately to the same substantive law.

The considerations described above are the best example of the legal principles 
derived from the logics of conflict of laws on a methodological level. They 
are, however, only one part of the legal principles governing the methodology 
of this particular field of law. In addition, the general principles derived from 
the substantive law ultimately applied must always be considered when new 
conflict rules are to be put into legislation, existing rules are to be interpreted 
or when loopholes in the existing codes or case law have to be closed. Such an 
approach is constitutive, since last but not least substantive law, international 
jurisdiction and conflict rules are part of the same jurisdiction, which should 
not be contradictory in itself but establish a coherent system of legal rules.3 

1 It is, however, reasonable to recognize a right of a claimant to choose between different courts ac-
cording to his specific action when it comes to certain fact patterns (infra no. 10). Such a choice is, 
however, regarded as forum shopping when it is made to alter that party’s substantive legal entitle-
ments to his own advantage or, accordingly, to the disadvantage of his opponents. As a result, the 
law would no longer be providing a certain and predictable norm, neutrally applied between the 
parties. Cf. R.J. Weintraub, Choice of Law for Quantifications of Damages, 42 Texas International 
Law Journal (Tex. Int’l L.J.) 311, 317. This principle is generally elaborated in F. Bydlinksi, System 
und Prinzipien des Privatrechts (1996) 92 ff. and subsequently reintroduced to conflict of laws by, 
e.g. S. Habermeier, Neue Wege zum Wirtschaftskollisionsrecht (1997) 191 ff.; J. Kropholler, Das 
Unbehagen am forum shopping, in: Festschrift Firsching (1985) 165 ff.; C. von Bar, Grundfragen 
des internationalen Deliktsrechts (Juristen Zeitung) JZ 1985, 961 ff. 

2 For this term consult R. Wiethölter, Begriffs- oder Interessenjurisprudenz – falsche Fronten im 
IPR und Wirtschaftsverfassungsrecht, in: Festschrift Kegel (1977) 213 ff.; W. Müller-Freienfels, 
IPR in der Normenhierarchie, in: Festskrift Hellner (1984) 369 ff.; C. von Bar/P. Mankowski, 
Internationales Privatrecht, vol. I (2003) no. 214; T. Thiede/K. Ludwichowska, Die Haftung bei 
grenzüberschreitenden unerlaubten Handlungen, Zeitschrift für Vergleichende Rechtswissen-
schaft (ZVglRWiss) 106 (2007) 92, 94.

3 The consideration of these basic principles is last but not least demanded by fundamental rights 
in the respective national jurisdictions, the Charter of Fundamental Rights in the future Treaty 
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This is supported by the fact that most principles of substantive law are deter-
mined and well-documented on a broad comparative basis. Furthermore, it is 
easier to observe these principles at a supra-national level, since in this context 
the legislator is not constricted by individual national interests but broadened 
by supra-national ambition. Hence, supra-national comparative analysis of the 
law ultimately applied should be taken into consideration when any legislation 
or legal practice in the area of conflict of laws is concerned and must be con-
sidered when conflict rules are to be enacted or interpreted.

Relevant scenarios for questions of aggregation and divisibility of B. 
damages

It should come as no surprise that an area of law which deals at best with ques-
tions of bilateral contracts or road traffic accidents as well as transnational mar-
riages does not cover questions of aggregation and divisibility of damage to a 
great extent. Consequently, literature covering this specific question is almost 
absent. Furthermore, one has to be aware of the basic paradox of conflict rules: 
Specific legal concepts such as aggregation and divisibility of damage cannot be 
determined within the conflict rules since these rules contain material reference 
to the underlying legal problem only as far as the respective principles of the law 
ultimately applied are concerned.4 Nevertheless, from the perspective of the logic 
of conflict of laws, one may quite bluntly assume that in general any aggregation 
of damage in terms of competent courts and applicable law certainly fits better 
into the above-described principles of this area of law: If damage is internation-
ally split and occurs in several national jurisdictions, the efforts to have a single 
competent court and especially a single applicable law may be antagonized. 

How divisibility of damage, e.g. in cases of different damage from the same 
cause, different consequential damage from the same direct damage and, fi-
nally, different damage from similar poses problems for the pursuit of the latter 
objectives of the conflict of laws regime is illustrated below by means of two 
different scenarios basically downgrading the specific problems in the Ques-
tionnaire to terms and realistic fact patterns in conflict of laws. 

SCENARIO 1: One single tortfeasor causes a multitude of (direct and conse-
quential) damage in different states.

SCENARIO 2: A multitude of tortfeasors cause one single damage in one 
state. 

of Lisbon as well as European Convention of Human Rights. Cf. H. Koziol/T. Thiede, Kriti-
sche Bemerkungen zum derzeitigen Stand des Entwurfs einer Rom II-Verordnung, ZVglRWiss 
106 (2007) 235, 239; K. Siehr, Wechselwirkungen zwischen Kollisionsrecht und Sachrecht, 
Rabels Zeitschrift für Ausländisches und Internationales Privatrecht (RabelsZ) 37 (1973) 466, 
475; J. v. Hein, Das Günstigkeitsprinzip im Internationalen Deliktsrecht (1999) 27; C. von Bar, 
Grundfragen des internationalen Deliktsrechts, Juristenzeitung (JZ) 1985, 961, 966.

4 Scil. whether a liability is joint and solidary or not can de facto only be answered when the law 
applicable is already established.
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International JurisdictionII. 

IntroductionA. 

The needs of the common European market means the European legislator has 
long been active in the area of international jurisdiction.5 As early as in 1968 
the Brussels Convention on Jurisdiction and the Enforcements of Judgments 
in Civil and Commercial Matters6 was adopted by the Member States of the 
European Community and came into force in 1973 in the EC Member States 
at that time.7 Subsequently, the Brussels Convention was amended by four ac-
cession conventions until it was replaced for fourteen8 of the then fifteen EC 
Member States by Regulation 44/2001 on Jurisdiction and the Recognition 
and Enforcements of Judgments in Civil and Commercial Matters (“Brussels 
I Regulation”)9 adopted by the EC Council in December 2000, which entered 
into force on 1 March 2002. The Regulation, like the Convention earlier, lays 
down rules on direct jurisdiction, applicable by the court seised of the original 
action in determining its own jurisdiction, and the recognition and enforcement 
of judgments given in other Member States of the European Union in which 
the Regulation applies. In contrast to the prior Convention, the Regulation is 
directly applicable in the Member States under art. 249 (2) EC Treaty.10 

The material scope of the Brussels I Regulation is defined by its art. 1 where-
under the Regulation applies only to civil and commercial matters. Hence, for 
the Brussels I Regulation to be applicable, the subject matter of the dispute 
must be of a “civil or commercial nature”.11 Consequently, the Regulation does 
not apply to a dispute between a private person and a public authority arising 
out of acts by the public authority in the exercise of its powers as such, but on 
the other hand, is applicable when neither party to the dispute is a public body 
or where a public body was not acting in exercise of its official powers.12 

5 Cf. Recital 2 of the Brussels I Regulation: “Certain differences between national rules govern-
ing jurisdiction […] hamper the sound operation of the internal market. […]”

6 [1972] Official Journal (OJ) L 299, 32.
7 I.e. Germany, Belgium, France, Italy, Luxemburg and The Netherlands.
8 From 1 May 2004 it has also applied in the ten states which joined the European Community 

under the Treaty of Athens, cf. Athens Act of Accession, art. 2 and Annex II, Part 19 (A) (3).
9 [2001] OJ L 12, 1.
10 Since Denmark does not participate in Title IV of the EC Treaty in general and, as a conse-

quence, legal instruments adopted in the field of judicial cooperation in civil matters were not 
binding upon or applicable in this state. This situation was regarded as highly unsatisfactory 
and a convenient solution was found by means of public international law: The EU concluded a 
separate Convention with Denmark implementing the Brussels I Regulation as an international 
treaty, see [2005] OJ L 299, 62; [2005] OJ L 300, 55.

11 ECJ 14 October 1976, 29-76 LTU v Eurocontrol [1976] ECR 1541.
12 ECJ 14 October 1976, 29-76 LTU v Eurocontrol [1976] ECR 1541; 16 December 1980, 814/79 

Netherlands v Rüffer [1980] ECR 3807; 22 April 1993, C-172/91 Sonntag v Waidmann [1993] 
ECR I-1963; 1 Oktober 2002, C-167/00 VKI v Henkel [2002] ECR I-8111; 15 May 2003, 
C-266/01 TIARD v Staat der Nederlanden [2003] ECR I-4867.
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The basic rule of the Brussels Regulation concerning direct jurisdiction is en-
shrined in art. 2 of the Brussels I Regulation providing that “persons domiciled 
in a Member State shall, whatever their nationality, be sued in the courts of that 
state”.13 In order to ascertain whether the defendant is domiciled in a Member 
State under this article, art. 59 of the Regulation, dealing with the question of 
which country’s definition of domicile is to be used, stipulates the own defini-
tion of the court of the EC Member State seised in order to determine whether a 
person is domiciled in that state (lex fori). Only when the courts wants to reject 
the defendant’s domicile at the forum is it obliged to apply the definition of the 
state in which it assumes the defendant’s domicile might be (lex causae).14

Special jurisdictionB. 

An exaggerated preference for the defendant’s domicile does not always pro-
vide the most appropriate, optimal solution in all situations, actions and claims. 
Accordingly, the Regulation provides for particular alternative jurisdictions 
if the defendant is to be sued in the courts of a state other than that of his do-
micile. In such cases, the choice of court is given to the plaintiff and it is not 
open to any of the courts involved to override the plaintiff’s choice on any 
grounds.15 As the European legislator has frequently emphasized, this freedom 
of choice was introduced in view of the existence in certain well-defined cases 
of a particularly close relationship between a dispute and the court which may 
be most conveniently called upon to adjudge the disputed matter.16 One ex-
ception, however, is of interest with respect to the subject of aggregation and 
divisibility of damage: art. 5 (3) of the Regulation, stipulating that in matters 
relating to tort, delict or quasi-delict, a person domiciled in a Member State 
may be sued in another Member State “in the courts of the place where the 
harmful event occurred”. 

13 The rationale behind this long-standing rule in favour of the defendant’s domicile was analysed 
excellently by the ECJ in 17 June 1992, C-26/91 Handte v TMCS [1992] ECR I-3967 noting 
that the rule reflects the purpose of strengthening the legal protection of persons established 
within a particular current “national” jurisdiction, and rests on an assumption that a defendant 
can normally most easily conduct his defence in the courts of his domicile. See also ECJ 28 
September 1999, C-440/97 Groupe Concorde v “Suhadiwarno Panjan” [1999] ECR I-6307. 
Furthermore, the defendant presumably keeps most of his assets at his domicile and hence en-
forcement against his person or property can most easily be effected there. Thus, the rule tends 
to concentrate both adjudication of the merits and enforcement of the judgment in the same 
country, thereby avoiding unnecessary procedural complications.

14 E.g. if the Austrian courts, having decided on the basis of their own definition that a person is 
not domiciled in Austria, want to know whether the defendant is domiciled in Poland they must 
apply the Polish definition of domicile. For legal entities see art. 60 Brussels I Regulation.

15 Notably, the regulation does not provide any escape clause rule, which would allow the court, 
seised to refer to any more close relationship, e.g. a common habitual residence.

16 Cf. Recital 11 of the Brussels I Regulation stipulating that “The rules of jurisdiction must be 
highly predictable and founded on the principle that jurisdiction is generally based on the 
defendant’s domicile and jurisdiction must always be available on this ground save in a few 
well-defined situations in which the subject-matter of the litigation or the autonomy of the par-
ties warrants a differing linking factor […].”
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To begin with, the court has already decided upon facts which correspond 
to some extent to SCENARIO 1 above involving a horticultural company in the 
Netherlands, mainly depending on the waters of the Rhine for irrigating its 
plants, which suffered from the pollution of the river’s water by the discharge 
of saline waste from a potash mine established in France.17 Up to this decision 
concerning the wording of art. 5 (3) Brussels I Regulation it was particularly 
unclear whether the courts of the country where the wrongful act took place 
(i.e. France) or the courts where the resulting infringement of the protected 
right arose (i.e. The Netherlands) had jurisdiction over the matter.18 The ECJ 
held that the text must be understood as covering both the place where the 
infringement – and not only the damage – occurred19 and the place where the 
event giving rise to it took place and, as a rationale, referred to the respective 
equal proximity of both courts to the wrongful conduct or the infringement 
sustained – with the result being that the defendant must be sued, at the choice 
of the plaintiff, either in the courts at the place where the infringement oc-
curred or in the courts at the place where the event giving rise to it occurred. It 
must be noted that these two options are not exclusive and do not deprive the 
plaintiff of his right to sue in the country of the defendant’s domicile pursuant 
to the general provision.20

These places may, and quite frequently will, coincide, but nevertheless, this 
rule poses problems in cases concerning an international divisibility of dam-
age, i.e. multi-state torts such as, for example, invasions of personality rights 
(SCENARIO 1). How this affects jurisdictional issues was demonstrated by a case 
of a libel action brought by an English woman against the publisher of a French 
newspaper of which 0.1% was distributed in the United Kingdom.21 Evidently, 

17 ECJ 30 November 1976, 21-76 Handelskwekerij G.J. Bier BV v Mines de potasse d’Alsace SA 
[1976] ECR 1735; see J. Schacherreiter, Leading Decisions (2008) no. 261.

18 The prevalent opinion understood the art. 5 (3) Brussels I Convention as an alternative to the 
general rule resulting only in a jurisdiction at the actual place of conduct (i.e in this example 
France), see G.A.L. Droz, Compétence et exécution des jugements en Europe [2002] no. 76; M. 
Weser, Convention communautaire sur la compétence judiciaire et l’exécution des decisions 
[1975] no. 225bis; E. Mezger, Drei Jahre EG-Zuständigkeits- und Vollstreckungsübereinkom-
men in Frankreich, Recht der Internationalen Wirtschaft (RIW) 1976, 345, 347.

19 Cf. this now also holds true for France, see S. Galand-Carval, Aggregation and Divisibility of 
Damage in France: Tort Law and Insurance, (contained in this volume) no. 47 ff. referring to 
Cass. Civ. 11 January 1984, Bull. Civ. no. 360; See also Cour de cassation, 11 May 1999, Jour-
nal du Droit International (J.D.I.) 126 (1999) 1048. 

 This seems to constitute a major change in the French judicature: See with a referral to the “lieu 
de prejudice”: Cour de cassation, Urteil vom 25. Mai 1948, Revue critique de Droit Internation-
al Privé (Rec. crit. DIP) 39 (1949) 89; Cour d’appel Paris, 18 October 1955, Rev. crit. DIP 45 
(1956) 484 ff.; or “loi du lieu où le dommage a été réalisé“: Cour de cassation, 8 February 1983, 
J.D.I. 111 (1984) 123, 125; finally “[…] que la loi applicable à la responsabilité extracontrac-
tuelle est celle de l’Etat du lieu où le fait dommageable s’est produit; que ce lieu s’entend aussi 
bien celui du fait générateur du dommage que du lieu de réalisation de ce dernier”. Cour de 
cassation, 14 January 1997, Rev. crit. DIP 86 (1997) 504, 505.

20 Infra no. 9.
21 ECJ 7 March 1995, C-68/93 Fiona Shevill v Presse Alliance SA [1995] ECR I-415. The defama-

tory statements related to alleged money-laundering for drug-traffickers by a bureau de change 
in Paris in which the plaintiff was temporarily employed.
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vesting jurisdiction in both the courts of the state where the harm occurred and 
at the place of wrongful conduct is highly problematic: To begin with, it was 
unclear whether a particular court is at the place where the harm occurred or 
where the wrongful conduct took place. Furthermore, at first glance the solu-
tion might amount to a situation where the victim could basically obtain the 
right to combine several courts of jurisdiction, e.g. suing the publisher in Eng-
land and France respectively, and each time in respect of the full damage. 

The ECJ became aware of this preposterous invitation to forum shopping and 
tried to correct the consequences by introducing certain limitations on the 
choice of the plaintiff: Firstly, the court draws a distinction between the initial 
injury and consequential losses, and it refuses to permit a plaintiff to sue in the 
courts of any place where he has merely suffered pure economic loss conse-
quential on an initial infringement of his protected right sustained elsewhere. 
Hence, only the primary infringement of the protected right is relevant for the 
assessment of the competent court under art. 5 (3) Brussels I Convention.22 
This rule extends to secondary victims who may only sue in the jurisdiction 
where the primary victim was harmed. Finally, in the libel case above, the 
court held that the publisher could be sued in the place of the wrongful con-
duct, i.e. at his establishment for all the harm caused by the defamation, or 
before the courts of each country where the publication was distributed and 
caused damage. However, in the latter case, the courts of each country have 
jurisdiction solely in respect of the damage caused within their own terri-
tory.23 

It should not automatically be assumed that the limitations proposed by the Eu-
ropean Court entirely solve the problems of divisibility of damage as regards 
international jurisdiction. In cases of infringement of personality rights, for 
example, the rule that neither indirect damage suffered elsewhere than in the 
original place nor damage suffered by secondary victims vests jurisdiction in 
national courts, leads to a situation where a plaintiff claiming compensation for 
his mental affliction suffered in England and brought about by a defamatory 
publication concerning his son which was distributed only in France may only 

22 Cf. ECJ 11 January 1990, C-220/88 Dumez v Hessische Landesbank [1990] ECR I-49; 19 Sep-
tember 1995, C-364/93 Marinari v Lloyds Bank [1995] ECR I-2719; 27 October 1998, C-51/97, 
for both decisions J. Schacherreiter, Leading Decisions (2008) no. 262 and 263.

23 This solution basically descended from a French approach to the specific problem. However 
the “original” French solution basically reduced the application to the lex fori by introducing a 
certain causal connection and an application of the place where the harm (and not the original 
infringement of the legal interest, sic!) occurred (supra fn. 19): “Attendu, en revanche, que les 
dommages provoqués par l’édition et la diffusion, en Allemagne, des publications litigieuses 
n’ont aucun lien de causalité avec ceux résultant de la diffusion de ce dernières en France; que, 
dans ces conditions, ces dommages ne se rattachent à ce tribunal ni par lieu de réalisation, ni 
par celui des actes fautifs; que ce tribunal est en conséquence incompétent pour connaître de 
l’action en réparation du préjudice subi par la demanderesse en Allemagne […]” TGI Paris, 27 
April 1983, Rev. crit. DIP 72 (1983) 672, 674. Hence, a fundamental difference to the scheme 
of Shevill arises, cf J.-M. Bischoff, annotation to Cass. Civ., 14 January 1997, Rev. crit. DIP 86 
(1997) 505, 513.
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sue the publisher in France, but not in England. Correspondingly, the test on 
whether a distant harm is adequately consequential on an initial injury to give 
jurisdiction to a local court may render rather poor results, e.g. if a Parisian 
lawyer wants to sue in France arguing that defamatory statements, although 
spread by the defendant in England only, have caused him financial damage 
in France by losing him English clients. Finally, the limitation on recognition 
and jurisdiction according to the national borders of the state where the harm 
occurred constitutes a return of the court to the actor sequitur forum rei rule, 
admittedly with a certain shift towards the courts where the harm occurred. 
Despite the fact that this accentuation of the latter court(s) proves appropriate 
since these courts have the closest connection to the alleged victims of the 
damage, victims who have suffered considerable damage in several countries 
are well advised to consult legal experts in order to select the Member State or 
a combination of Member States where their prospects of successful litigation 
are best.24

The above considerations so far only reflect SCENARIO 1 and possible plurality 
of losses in different places. Vice versa a situation where multiple tortfeasors 
act as principal and servant might become relevant for this provision (SCENARIO 
2), i.e. whether the plaintiff can hold the principal liable at the place where 
only the servant acted. One should bear in mind that virtually all European ju-
risdictions and accordingly the Principles of European Tort Law (PETL) hold 
the principal liable when he “acts” via an instructed and (socially) dependent 
accomplice.25 Hence, it seems reasonable to extend the jurisdiction to that prin-
cipal even when he himself or his accomplice are not domiciled at the place 
where the harmful event giving rise to the damage occurred, since ultimately 
the person enlarging his sphere of action via assistants should bear the risk of 
court proceedings in the country where said assistants acted.26 

Ancillary jurisdiction and concurrent proceedings (C. lis pendens)

Whereas the special jurisdiction under art. 5 (3) Brussels I Regulation fits SCE-
NARIO 2 only in special circumstances, art. 6 of the Regulation provides for a 
much broader scope of aggregation of different claims against multiple tort-

24 M. Bogdan, Private International Law Aspects of Trans-Border Invasion of Personality Rights 
by the Media, in: A. Beater/S. Habermeier, Verletzungen von Persönlichkeitsrechten durch die 
Medien (2005) 138, 142; see also C. von Bar, Persönlichkeitsschutz im gegenwärtigen und 
zukünftigen deutschen internationalen Privatrecht, in: Law in East and West/Recht in Ost und 
West, Festschrift zum 30jährigen Jubiläum des Institutes für Rechtsvergleichung der Waseda 
Universität (1988) 575 ff.; W. Nixdorf, Presse ohne Grenzen: Probleme grenzüberschreitender 
Veröffentlichungen, Gewerblicher Rechtsschutz und Urheberrecht (GRUR) 1996, 842, 844; H. 
Schack, Grenzüberschreitende Verletzung allgemeiner und Urheberpersönlichkeitsrechte, Ar-
chiv für Urheber-, Film-, Funk- und Theaterrecht (UFITA) 108 (1988) 51, 66; P. Mankowski, 
Art. 5 in: U. Magnus/P. Mankowski, Brussels I Regulation (2007) no. 207 ff.

25 See, art. 6:102 (1) PETL.
26 See E. Rabel, Conflict of Laws, vol. II (1960) 318: “Hence, the theory advocating the law of the 

place of acting is entirely antiquated if it stresses physical movements. Not the locality where a 
person operates, but that to which his operations are directed, is material.”
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feasors. According to this provision, the Brussels I Regulation recognizes the 
desirability, in the interest of the sound administration of justice and of re-
ducing the risk of conflicting judgments, that related disputes be decided to-
gether in a single proceeding and allow for the joining before a single court of 
closely connected claims over which several different courts would ordinarily 
be competent under the Regulation. Hence, art. 6 Brussels I Regulation pro-
vides ancillary jurisdiction over co-defendants, even if the court seised would 
not have had jurisdiction to entertain the additional claim in its own right, i.e. 
under art. 2 or 5 (3) Brussels I Regulation.27 Basically, the provision holds that 
a “person domiciled in a contracting state may also be sued […] where he is 
one of a number of defendants in the courts for the place where any one of them 
is domiciled.”28

Apparently, this exception to the general rule of art. 2 Brussels I Regulation – 
presumably stipulating a jurisdiction other than that of the defendant’s domicile 
– substantially aggravates the danger of misuse by resulting in proceedings be-
ing brought against a number of defendants with the sole object of ousting the 
jurisdiction of the particular courts where one of the defendants is domiciled. 
Accordingly, two general conditions of its application must be met. To begin 
with, jurisdiction over a connected claim against a defendant domiciled in an-
other Member State belongs exclusively to the courts of the domicile of one of 
the other defendants.29 Furthermore, the European Court of Justice30 held that, 
to justify that claims against various defendants domiciled in different Member 
States be heard and determined by one single court, there must be a connection 
between the various actions brought by the same claimant against the different 
defendants of such kind that it is expedient to hear them together in order to 
avoid irreconcilable judgments.31 When this particular condition is met, does 
not depend on whether the loss caused is indivisible or not:32 The Court clearly 
referred on several occasions only to the risk of judgments if decided sepa-
rately rendering contradictory results, even if those judgments were mutually 

27 Moreover, this principle is given negative effect by art. 27–30 preventing concurrent actions in 
different Member States in similar or related issues.

28 Consistently, the Regulation extends to a counterclaim, so as to enable a defendant who coun-
terclaims against a local plaintiff to join a foreign co-defendant to the counterclaim and simi-
larly to a claim by a third party (joined by a defendant) against local or foreign plaintiffs.

29 In particular, there is no requirement that one certain claim must be more essential to harm 
ultimately caused and the court at the “the spider at the centre of the web” is exclusively em-
powered to hear the multiple connected claims, however small the claimed contributory part by 
the others defendants might have been. Cf. H. Muir Watt, Art. 6, in: U. Magnus/P. Mankowski, 
Brussels I Regulation (2007) no. 23, 25.

30 ECJ 27 September 1988, 189/87 Kalfelis v Schröder [1988] ECR 5565; 27 October 1998, 
C-51/97 Réunion Européenne v Spliethoff’s Bevrachtingskantoor [1998] ECR I-6511.

31 ECJ 27 September 1988, 189/87 Kalfelis v Schröder [1988] ECR 5565; 27 October 1998, 
C-51/97 Réunion Européenne v Spliethoff’s Bevrachtingskantoor [1998] ECR I-6511.

32 In particular, it rejected the French notion of indivisibility as a requirement of ancillary jurisdic-
tion – which was proposed in order to secure that possible other courts are not ousted – had no 
place within the scheme of the Convention. See ECJ 24 June 1981, 150/80 Elefantenschuh v 
Pierre Jacqmain [1981] ECR 1671.
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exclusive and could even be executed separately.33 Any further remarks on the 
quality of the connection necessary, however, could not be gathered since the 
European Court stated explicitly that it was “for the national courts in each 
individual case whether that condition is satisfied”34 thus basically referring 
the questions back to the national courts and giving them significantly more 
leeway when assessing possible jurisdiction over multiple defendants.

Quite similar to the problem explained above is the question of when proceed-
ings simultaneously pending in courts of different Member States could ef-
fectuate jurisdiction in respect of disputes, which are factually and legally the 
same.35 Concerning two related cases, art. 28 Brussels I Convention basically 
confers upon the courts of the respective Member State discretion to stay their 
proceeding in favour of the first court seised, in order to constrain irreconcil-
able judgments. As far as identical cases, i.e. identical claimants and identical 
facts are concerned, art. 27 Brussels I Regulation provides a clear and effective 
mechanism for resolving cases of lis prendens and related actions by primar-
ily establishing a test based on chronological priority,36 according to which a 
court subsequently seised is required to decline jurisdiction in favour of the 
first court seised, instead of performing a judicial evaluation of the relative 
appropriateness of the two fora. 

Applicable LawIII. 

IntroductionA. 

It is worth reiterating the basic concepts from the start: When only the rules 
on international jurisdiction are applied, the court seised applies its substantive 
national law, i.e. its lex fori and the result of the case depends on where it is 
brought to a national court. Such state of law has long been considered unsat-
isfactory and in particular during the past century several earnest but unsuc-
cessful attempts at the elaboration of a unified legal act on the law applicable 
to non-contractual obligations on a European level have been undertaken.37 

33 A differentiation concerning the basis of claim (see, ECJ 27 September 1988, 189/87 Kalfelis/
Schröder [1988] ECR 5565; 27 October 1998, C-51/97 Réunion Européenne v Spliethoff’s Bev-
rachtingskantoor [1998] ECR I-6511), however, was proposed by the court, but, as recently as 
2007 given up. See, ECJ 11 October 2007, C-98/06 Freeport plc v Olle Arnoldsson [2007] ECR 
I-8319. 

34 Supra fn. 31.
35 However, especially art. 28 Brussels I Regulation differs in structure as well as function: 

Whereas art. 6 Brussels I regulation addresses the court originally seised of a claim and allows 
to extend its jurisdiction, art. 28 provides for related actions, which are each already pending 
before the courts of different Member States. The main difference, however, lies within the 
original competence of the courts seised: art. 28 Brussels I Regulation allows to join proceed-
ings pending before originally competent courts – whereas art. 6 vests jurisdiction in an other-
wise incompetent court by virtue of the close connection described above, see no. 17.

36 Prior tempore potior iure.
37 The Hague Conference on Private International Law adopted, inter alia, two conventions in the 

field of tort law concerning cases of traffic accidents and product liability in 1973 and 1971 
respectively. See <http://www.hcch.net>. Given the restrictions to single issues by the Hague 
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Finally, in 2003 the European Commission officially addressed the issue, pre-
senting a new proposal, which was critically discussed and re-drafted several 
times. Finally, a revised38 version resulted in the enactment of Regulation (EC) 
No. 864/2007 of the European Parliament and of the Council of 11 July 2007 
on the law applicable to non-contractual obligations (Rome II Regulation).39 
It entered into force on 11 January 2009 for all cases where the damage event 
occurs thereafter.40

The Rome II Regulation covers all non-contractual obligations in “civil and 
commercial matters” having multistate contacts of the kind and pertinence that 
implicate the laws of more than one state. This scope of the Regulation is, 
however, restricted by a list of specific exclusions and the application of its 
general rule in art. 4 (1) is further limited by a number of special rules cover-
ing product liability, unfair competition, environmental damage, infringements 
of intellectual property rights and industrial action. Furthermore, violations of 
privacy and rights relating to personality are so far excluded, waiting for a re-
spective study and further clarification pursuant to the review clause of art. 30. 
This research extends to a study on the effects of art. 28 with respect to the 
Hague Convention of 4 May 1971 on the law applicable to traffic accidents:41 
so far the Regulation is highly unsatisfactory because art. 28 provides that 
the Regulation regime “shall not prejudice the application of international 
conventions to which one or more member states are parties at the time when 
this Regulation is adopted and which lay down conflict of law rules relating to 
non-contractual obligations”. 

Conference, the European Union attempted a more comprehensive agenda and presented a draft 
convention on the harmonization of the conflict rules in contractual as well as non-contractual 
obligations also in the early 1970s. See, RabelsZ 38 (1974) 211. With the expansion of the 
European Community, this ambition ultimately abated and the decision was made to abandon 
the tort provisions of the draft convention and instead concentrate on conflict rules for contract 
conflicts resulting in the Rome Convention on the Law Applicable to Contractual Obligations 
1980. 

 The idea of a harmonization of the rules concerning non-contractual obligations was revived in 
the late 1990s, when the European Community acquired in the course of the so-called ”Vienna 
Action Plan” legislative competence in the field of conflict of laws under art. 61 and 65 Treaty 
of Amsterdam of 2 October 1997.

38 Already in 2001 there was an unpublished version of the green book (cf. J. von Hein, ZVglR-
Wiss 2003, 528, 533), followed by a preliminary draft in May 2002. After consultation, an 
amended proposal was adopted in July 2003 (COM 2003 427 final). Due to the needs of the then 
newly established conciliation procedure under art. 251 EC Treaty, the European Parliament’s 
Committee on Legal Affairs presented several reports by Diana Wallis on the topic – differ-
ing substantially from the Commission proposals – and this was comprehensively commented 
on. After long and difficult negotiations, compromises on the most controversial issues were 
reached while others were suspended to a future revision of the Regulation. For an initial over-
view cf. B.A. Koch, European Union, in: H. Koziol/B.C. Steininger (eds.), European Tort Law 
2003 (2004) 435 no. 1 ff.; id. in: European Tort Law 2005 (2006) 593 no. 10 ff.; id. in: European 
Tort Law 2006 (2008) 487, no. 3 ff.

39 OJ L 199, 31.7.2007, 40–49.
40 Presumably, a drafting error in art. 32, 31 Rome II may suggest an earlier date of application, 

cf. Koch, European Tort Law 2006 (fn. 38) fn. 3.
41 Supra fn. 37.
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In the light of the Hague Convention on Traffic Accidents – which provides ex-
traordinarily complex and rather outdated rules on traffic accidents ultimately 
leading to a rejection of this Convention by the better part of the European 
Member States – different legal regimes now govern that area in which the 
most practical and especially numerous conflict cases arise, i.e. international 
car accidents. This inevitably results in cases of forum shopping facilitated 
ironically by a community instrument originally aimed at preventing suchlike 
iniquitous behaviour.42

General rule and (prevailing) special rulesB. 

The thus limited general rule of the Regulation stipulates the lex loci delicti, 
(mis-) understood however, by the Rome II drafters as the law of the place of 
the injury or of the infringement of the protected interest (lex loci damni). Ac-
cording to the Regulation, the applicable law shall be the law of the country in 
which the harm occurs, 

“irrespective of the country in which the event giving rise to the damage 
occurred” (art. 4 (1) Rome II Regulation) and “regardless of the coun-
try or countries in which the indirect consequences could occur. Accord-
ingly in countries of personal injury or damage to property, the country 
in which the damage occurs should be the country where the injury was 
sustained or the property was damaged respectively.”43 

The European legislator held that such “principle of the lex loci delicti com-
missi is the basic solution for non-contractual obligations in virtually all the 
member states” though it admitted that the “practical application of this prin-
ciple […] varies”.44 And, indeed, the lex loci delicti is the basic rule in all 
Member States. Nonetheless, the allegation by the European legislator that the 
lex damni is used as the compelling connecting factor must be called into ques-
tion given that some countries opt for the place of conduct in general,45 others 

42 For a more detailed analysis of the problem, see T. Thiede/M. Kellner, “Forum Shopping” 
zwischem dem Haager Übereinkommen über das auf Verkehrsunfälle anzuwendende Recht 
und der Rom-II-Verordnung, Versicherungsrecht (VersR) 2007, 1624.

43 See Recital 17 of the Regulation. For a further elaboration of this principle of lex loci damni an 
example (slightly transformed from the Case Study in the original Questionnaire) may illustrate 
the inherent problem: In a car park in State A, just before crossing the border with State B, D 
decides to poison P. Unbeknown to P, D puts a noxious chemical into P’s water bottle, which 
is in P’s luggage for his trip to State C via State B. While in State B, P gives some of the con-
taminated water to his dog, which he has taken with him on his journey. Shortly after, the dog 
starts to vomit, making a mess of P’s car. After arriving in State C, P himself takes a sip from 
the water and consequently falls sick, suffering from stomach cramps. Moreover, whilst still in 
State C, P has to pay € 150 to the vet for examining his dog. As far as the compensation for the 
cleaning of the car is concerned, the law of State B would be applied since the dog’s poisoning 
resulted there in the damage to P’s car. Accordingly, P’s pain and suffering would be determined 
according to the laws of State C since his condition was sustained there. Only the costs of the 
vet are a consequential loss and would, hence, be determined according to the laws of State B.

44 See Recital 15 of the Regulation.
45 Austrian PIL Act of June 15, 1978 § 48(1); Polish PIL Act 1965 art. 33(1).
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opt for the place of injury,46 others apply the law of the place of conduct in 
some specified cases and the law of injury in other cases,47 still others leave 
the question unanswered,48 and, finally, some Member States allow the victim 
or the court to choose between the laws.49 Hence, it would have been far more 
auspicious if the Rome II codifiers had realised that the current national codes 
contain at least important allusions to the lex loci delicti commissi and not 
merely variations of the application of a general principle of lex damni. As 
already explained above, the scope of art. 4 Rome II Regulation is additionally 
somewhat limited by specific exclusions set out in the Regulation. Surpris-
ingly, it must be noted that questions concerning the predominantly important 
fact patterns were deemed too major and too special a category to leave to the 
lex damni rule, with the result that the legislator referred them to the – other-
wise obliviously disregarded – lex loci delicti commissi. 

This, however, amounts to a situation where the legislator alleges to have found 
a consensus on a general rule but then subjects such in (almost) all relevant 
cases to an otherwise concealed rejected rule. In the light of this lex specialis 
approach by the drafters and the existing and accessible national codes and 
case law explained above, comparative research of the basic principles gov-
erning tort law in general and, accordingly, conflict of laws in the area of tort, 
would have been far more propitious than this game of hide and seek – and 
might have revealed a general principle governing this field of conflict rules. 

Basically, it is understood in all European Member States, and, accordingly, 
in the Principles of European Tort Law (PETL), that the main purpose of tort 
law is the restitutio ad integrum – the (full) compensation of damage.50 This 
basic principle is, however, limited to the extent that this damage is attribut-
able to the tortfeasor – a rule wisely enshrined in the old rule of casum sentit 
dominus. In addition, it is generally agreed that tort law has an additional aim 
of prevention, since having to compensate basically has a deterrent effect.51 
Accordingly, these general objectives pursued by substantive tort law can be 
translated into terms of conflict of laws.52 The general idea of compensation 
and a general focus on the indemnification of the victim prima facie suggests 
the application of the lex damni: The victim’s legitimate expectations focus 
on the protection provided by the law of the country where he participates in 
public intercourse and, thereby, exposes his rights and interests to potential 
infringements.53 The victim of a wrongful act is typically not a qualified law-

46 Dutch PIL Act, art. 3(2); English PIL Act 1995 § 11.
47 See Portuguese Civ. Code, art. 45 (1), (2); Swiss PIL Act, art. 133(2).
48 Spanish Civ. Code art. 9; Greek Civ. Code, art. 26; Czechoslovakian PIL Act of 1963, art. 15.
49 EGBGB, art. 40(1); Hungarian PIL Decree of 1979 § 32 (1)(2); Italian PIL Act of May 31, 1995, 

art. 62(1).
50 See, art. 1:101 PETL.
51 U. Magnus, Comparative Report, in: U. Magnus (ed.), Unification of Tort Law: Damages 

(2001) 187; F. Bydlinksi, System und Prinzipien (1996) 190 ff.; M. Faure, Economic Analysis, 
in: B.A. Koch/H. Koziol (eds.), Unification of Tort Law: Strict Liability (2002) 364 ff.

52 Cf. infra no. 4.
53 G. Wagner, IPRax 2006, 372 (374).
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yer; nevertheless, one may assume that he has confidence in the standards of 
compensation at the place where the harm occurred, very often the place of his 
habitual residence. Moreover, the development of systems not primarily based 
on some concept of reproach for misbehaviour and which instead shift the 
focus to at least additional or even entirely different aspects such as objective 
danger (“strict liability”)54 may support the application of the lex damni.55 Ac-
cordingly, some authors56 assume that in modern tort law and in the context of 
conflict of laws, a focus on the loss sustained and, thus, the application of the 
lex damni, is required by liability for exposure to loss and the fact that in some 
instances of liability there is, moreover, hardly any prerequisite other than cau-
sation of the damage sustained (strict liability). Finally, an application of the 
law at the place where the harm occurred is considered simpler in SCENARIO 2 
above: If multiple wrongful acts in different jurisdictions are the conditio sine 
qua non for one detrimental result, the application of the lex damni seems to be 
the simple and straightforward solution for the judge.

All these arguments may be valid in themselves, but they focus only on the 
victim’s interests. Such general concerns for the victim are excessive and to 
this extent somewhat misplaced. An appropriate solution must focus on the 
interests of all parties involved, including those of the tortfeasor. As already 
stated, substantive law dictates that a person has to compensate for another 
person’s injury only if certain requirements of liability are met: A person is 
only under obligation to render compensation if the damage is legally attribut-
able to him – casum sentit dominus.57 Accordingly, for questions of conflict 
of laws, it is necessary to determine which law should provide the criteria for 
this attribution. In cases of liability based on fault, the law of the state where 
the conduct in question took place governs these criteria since everybody has 
to comply with the rules and standards of that country in which he acts (as-
suming that this is the place of his habitual residence). To the same extent, the 
confidence of the victim in the relevant standards of the state where the harm 
occurred has to be considered whereas simultaneously the expectations of the 
tortfeasor according to the standards of the state where he commits the tortious 
action must be taken into account. To begin with, an attributable, negligent be-
haviour by the wrongdoer requires in any case that he was able to recognise the 
legal standards with which he had to comply beforehand. These considerations 
argue for the place of conduct, the lex loci delicti commissi.58 

54 B.A. Koch/H. Koziol, Comparative Conclusions, in: B.A. Koch/H. Koziol (eds.), Unification of 
Tort Law: Strict Liability (2002) 395 ff.

55 See on this topic only H. Stoll, Zweispurige Anknüpfung von Verschuldens- und Gefährdung-
shaftung im internationalen Deliktsrecht? in: Festschrift Ferid (1978) 397.

56 T. Kadner Graziano, Gemeineuropäisches Internationales Privatrecht (2002) 218.
57 Accordingly, there is no “level playing field” as suggested by G.Wagner, Internationales De-

liktsrecht, die Arbeiten an der Rom II-Verordnung und der europäische Deliktsgerichtsstand, 
Praxis des Internationalen Privat- und Verfahrensrechts (IPRax) 2006, 372 (376); T. Kadner-
Graziano, Das auf außervertragliche Schuldverhältnisse anzuwendende Recht nach Inkrafttre-
ten der Rom II-Verordnung, RabelsZ 73 (209) 1 (36).

58 Moreover, the deterrent effect of tort law also supports the application of the law of the place 
of conduct, since the threat of future liability can only induce prudent behaviour if the potential 

 26



Conflicts 441

In this stalemate situation between the two possible connecting factors, the 
argument of the simplicity of application of lex loci damni remains. When this 
line of reasoning is applied to the test of aggregation or divisibility of damage, 
the results rendered may no longer seem acceptable in SCENARIO 1: Especially in 
cases concerning intellectual property and personality rights,59 the lex damni 
rule may actually result in exorbitant difficulties since damage may occur in 
more than one geographical location and, thus, a multitude of laws may be ren-
dered applicable. This results in a difficult mosaic assessment (Mosaikbeurtei-
lung) of one single claim, i.e. the separation of the overall harm into several 
independent torts, which then should be subsumed by one single court.60 

Indeed, in cases of multiple tortfeasors’ conduct resulting in only one injury 
as in SCENARIO 2, the current rule may provide acceptable results at first glance. 
However, when the scenario is varied to a situation where the conduct results 
in multiple damage events in different countries, due to the mosaic assess-
ment of the respective losses, the internal recourse of the respective tortfeasors 
would be entirely corrupted: If multiple tortfeasors are liable under several 
laws, their internal redress may be determined differently by the laws applied, 
e.g. in cases where one law applied has specific provisions which exclude a re-
course action against the other wrongdoers.61 Since according to art. 20 Rome 
II Regulation the internal recourse of the tortfeasors is governed by the law ap-
plicable to the respective original claim, the problem of the mosaic assessment 
would be exponentially aggravated and a coherent recourse action between the 
tortfeasors would not be possible. Hence, the argument of simplicity must also 
be rejected.

The foregoing general remarks are not intended as a general argument for a 
general application of the law at the tortfeasor’s place of wrongful conduct, but 
instead to take account of the fact that tort law in general does not focus solely 

tortfeasor is aware of the applicable standards of conduct; this is most likely in respect of the 
standards at the place of conduct. Furthermore, the proposition that modern tort law and par-
ticularly strict liability demands a focus on the loss sustained must be rejected: Liability based 
on fault is still the core of tort law (See, P. Widmer, Bases of liability, in: European Group on 
Tort Law, Principles of European Tort Law (2005) 68; C. v. Bar, The Common European Law of 
Torts, vol. I (1998) no. 11.) and, in addition, strict liability is not liability for any loss sustained 
– strict liability regularly covers situations of extraordinary danger requiring a correspondingly 
extraordinary allocation of responsibility and is applied in cases where a highly significant risk 
of harm remains despite all proper precautions taken by the defendant. (See, B.A. Koch, Strict 
Liability, in: European Group on Tort Law, Principles of European Tort Law (2005) 105.) None-
theless, there is no clear-cut concept of strict liability, not even within any single jurisdiction. 
Hence, every proprietor of an exceptional source of danger will assume that the law of the place 
where this danger is actually situated will be applied to the basis, scope and the design of the 
respective liability and calculate the risk accordingly. 

59 Which are excluded under the Rome II Regulation, infra no. 20.
60 Promoting this solution: P. Mankowski, Art. 5, in: U. Magnus/P. Mankowski, Brussels I Regula-

tion (2007) no. 212.
61 See, H. Stoll, Rechtskollisionen bei Schuldnermehrheiten, in: Festschrift Müller-Freienfels 

(1986) 665; W.V.H. Rogers, Comparative Report on Multiple Tortfeasors, in: W.V.H. Rogers, 
Unification of Tort Law: Multiple Tortfeasors (2004) 292.
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on the victim’s issues but also on those of the tortfeasor and seeks to balance 
both sides. Therefore, it would have been advisable for the European legisla-
tor to consider the conflicting interests of both parties in the general rule so 
far as justifiable. Such a rule would not even have to be designed from scratch 
since practicable solutions already exist in some national codes and have been 
proposed by academics in the last century.62 Last but not least, the arguments 
for the application of the lex loci delicti commissi do not demand exclusive 
consideration of this specific jurisdiction. An exception is justified in cases 
where the tortfeasor is aware of the cross-border nature of his action and where 
damage in another country is foreseeable to him;63 in this case the application 
of the law of the state where the harm was incurred does not conflict with the 
legitimate expectations of the tortfeasor (and in case of multiple tortfeasors, 
their internal recourse) since he violated the conduct standards of that state. 
In other words, the key question in such cases should be whether, under the 
given circumstances, a reasonable person could have foreseen that his conduct 
in one state would produce injury in the other state. A general rule according 
to this basic principle would have rendered the numerous exceptions to the 
current rule unnecessary and would have balanced the legitimate interests of 
both parties. 

It should not be forgotten that the drafters of Rome II proposed quite a similar 
idea in art. 17 of the Regulation providing that, regardless of which law gov-
erns the non-contractual obligation, “account shall be taken […] of the rules of 
safety and conduct which were in force at the place and time of the event giving 
rise to the liability” (emphasis added) when determining the actor’s liability. 
Nevertheless, this rule does not introduce a rule of choice of law but merely al-
lows, on a discretionary basis and in an evidentiary sense, mere consideration 
of this factor. Despite the use of the imperative “shall”, art. 17 does not require 
the court to apply the rules of conduct and safety of the place of conduct, but 
only to “take them into account”. It is doubtful whether this provision actually 
solves the general problem outlined above and one sees that only two future 
possibilities for the application of lex loci delicti commissi to unforeseeable 
and, thus, non-attributable damage remains: Either the general rule of art. 4 is 
maintained without any relation to its purpose, thereby producing inconsistent 
(or rather unjustifiable) results, or the rule is generally left aside by way of 
analogy to art. 17. This future gadgetry should have been avoided, since the 
wording “take into account” ought to be taken seriously, simply because analo-

62 See Swiss PIL Code art. 133 Abs. 2: “[…] Tritt der Erfolg nicht in dem Staat ein, in dem die 
unerlaubte Handlung begangen worden ist, so ist das Recht des Staates anzuwenden, in dem 
der Erfolg eintritt, wenn der Schädiger mit dem Eintritt des Erfolges in diesem Staat rechnen 
musste”.; G. Beitzke, Auslandswettbewerb unter Inländern, Juristische Schulung (JuS) 1966, 
140: “Wer ins Ausland hinüberwirkt, muss die Folgen dieses Handelns, also Rechtsgüterverlet-
zung im Ausland, in Betracht ziehen und auch prüfen, ob er hier nicht einen unerlaubten Ein-
griff in eine Rechtssphäre begeht, einen am Erfolgsort ungerechtfertigten Erfolg herbeiführt.”; 
acknowledging the result hile basically denying the arguments above T. Kadner-Graziano, Ra-
belsZ 73 (209) 1 (36, Fn. 111). 

63 It would manifestly be absurd to assert that every case of cross-border damage is foreseeable. If 
that were the case, the above special rules (no. 22) for instance would not be necessary at all.
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gies in conflict of laws enhance the tendencies of national courts to apply their 
lex fori, resulting in internationally counter-productive judgments as shown by 
the following, final chapter of this report.

Personal injuryC. 

So far only divisibility from the perspective of procedural issues has been dis-
cussed. But, even apart from SCENARIOS 1 and 2 above, a specific problem arises 
due to the different levels of compensation awarded in different states. Here, a 
material category of damages, i.e. compensation for personal injury64 leads to 
a conflict of laws phenomenon commonly referred to as depeçage:

SCENARIO 3: The Spanish motorist E runs over the Englishman G.B. in 
Spain. The latter is rescued at the last-minute by physicians. G.B. is left 
paraplegic, unable to work and will need constant medical treatment for 
the rest of his life.

Basically, the national courts would have to award damages according to the 
law applied; in this example Spanish law provides the statutory scale accord-
ing to which damages have to be awarded under the general rule of art. 4 Rome 
II Regulation. However, due to the relatively low costs of substitute pleasures 
in Spain, the amount of compensation for personal suffering will be inadequate 
in the United Kingdom, i.e. the damages will not be sufficient and the basic 
principle of restitutio in integrum will not be observed. Moreover, the opposite 
example also produces unsatisfactory results, e.g. when an English motorist 
in the United Kingdom runs over a Latvian pedestrian. The Latvian would 
receive damages according to the English statutory scale for personal suffer-
ing and thereby would be awarded an amount of damages much higher than 
is necessary in Latvia having regard to the cost of substitute pleasures for the 
harm sustained there. 

In general, two fundamentally different approaches to this dilemma are up for 
debate: Either cases of personal loss are consistently assessed by one law, e.g. 
the (foreseeable) place of injury or, alternatively, the otherwise uniform legal re-
lationship is split up as a result of subjecting the prerequisites of liability and part 
of its consequences to different laws, e.g. to submit the compensation of personal 
injury to the law of the victim’s place of habitual residence (depeçage).

Rather unsurprisingly due to the relatively high awards for personal injuries 
in quota and amount there, it has been most notably the English courts which 
have had to address this dilemma several times in recent years. Originally, the 
English “double actionability rule” required that the tort was actionable under 
the laws both of forum, i.e. English substantive law, and the jurisdiction where 
the tort was committed65 – ultimately leading the English judge to an assess-

64 For a more detailed analysis of the problem with further references, see T. Thiede/K. Ludwi-
chowska, ZVglRWiss 106 (2007) 92 ff.

65 Cf. Chaplin v. Boys [1971] Appeal Cases (A.C.) 356 (H.L. 1969)
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ment of damages according to his lex fori, English substantial law. This rule 
was ultimately abolished in 1995 by the Private International Law Act 1995 
(Miscellaneous Provision) creating a general presumption for application of 
the law of the state where the injury was incurred66 unless it is “substantially 
more appropriate” to apply some other law.67 This general revision of the law 
in this area did not, however, stop English courts from continuing to apply their 
lex fori for the measurement or quantification of damages. As recent as 2006 
in Harding v Wealands68, the House of Lords labelled these questions as pro-
cedural, so that the law of the forum – English law – rather than a foreign law, 
is applicable to questions of measurement and quantification. And, indeed, ac-
cording to the legislative history of the statute, Parliament originally intended 
that “[…] issues relating to the quantum or measure of damages are at present 
and will continue […] to be governed by the law of the forum; in other words, 
by the law of […] the United Kingdom. [The] courts will continue to apply our 
own rules on quantum of damages even in the context of a tort case where the 
court decides that the ‘applicable law’ should be some foreign system of law so 
far as concerns the merits of the claim.”69 

Beyond doubt, the English approach to the personal injuries dilemma, i.e. clas-
sifying quantification of damages as procedural, is absurd since the quantifica-
tion of damages is bottom-line and “what all the huffing and puffing at trial is 
about”.70 Nevertheless, in the course of the legislative process of the current 
Rome II Regulation in the European Parliament, the English rapporteur pro-
posed (and Parliament approved) quite a similar approach: The parliamentar-
ians insisted on the insertion of an exception to the general rule in cases of per-
sonal injuries, to the effect that the court seised should apply “for the purposes 
of determining the type of claim for damages and calculating the quantum of 
the claim […] the individual victim’s place of habitual residence […]”.71 The 
European Council as well as the Commission rejected this amendment and fi-
nally a compromise was found in the form of the insertion of Recital 33 of the 
Regulation providing that when “quantifying damages for personal injuries in 
cases in which the [wrongful conduct] takes place in a State other than that of 
habitual residence of the victim, the court seised should take into account all 
the relevant actual circumstances of the specific victim, including in particular 
the actual losses and costs of after-care and medical attention.” In addition, a 
Review Clause was implemented into the Regulation, demanding a study on 
the national differences in compensation levels not later than 2011.72

66 Cf. Private International Law (Miscellaneous Provisions) Act 1995, § 11.
67 Cf. Private International Law (Miscellaneous Provisions) Act 1995, § 12.
68 Harding v. Wealands [2006] United Kingdom House of Lords (UKHL) 32, [2006] 3 Weekly 

Law Reports (W.L.R.) 83.
69 Harding v. Wealands [2006] UKHL 32, [2006] 3 W.L.R. 83, para. 37.
70 R.J. Weintraub, Choice of Law for Quantification of Damages: A Judgment of the House of 

Lords Makes a Bad Rule Worse, 42 Tex. Int’l L.J. 311 (313).
71 Eur. Parl. Final (A6-0211/2005 of 27 June 2005).
72 Art. 30 Rome II Regulation.
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The English and European parliamentarians argued that their solution provides 
a viable solution for the victim – he will be compensated according to the stan-
dards at his habitual residence. As a consequence, differences in the amount 
of damages awarded in personal injury cases in Europe are adjusted to a very 
large extent. Moreover, the assignment of damages to the victim’s place of 
habitual residence could support the general mobility of individuals in Europe 
since a victim would be entitled to compensation as if he was at home. Last 
but not least, Parliament argued that in connection with the direct or alternative 
jurisdiction of the Brussels II Regulation, the assessment of damages would 
ultimately be easier for the judge since the place of habitual residence will 
regularly coincide with the lex fori.73

The general lack of research conducted by the European Parliament is best 
illustrated by the last argument: As explained earlier, the Brussels II Regula-
tion grants international jurisdiction at more places than the lex fori of the 
victim, i.e. the place where the conduct took place, the place where the harm 
occurred and, generally, at the habitual residence of the defendant.74 There 
may be coincidence of course – but not necessarily. Naturally, a court at the 
habitual residence of the victim is often most convenient for the latter – but, as 
already illustrated above, the convenience of the victim is not a general stan-
dard applied in conflict of laws. Hence, it is to be assumed that two different 
jurisdictions will be applicable to the case. With the potential divergence of 
the law of the habitual residence of the victim from the lex fori, a further 
disadvantage to this solution becomes obvious: The law applicable to the 
case will be doubled. For example, the law at the place where the harm oc-
curred will be applied to the prerequisites of liability whereas another law, 
i.e. the law at the habitual residence of the victim, will be applied to evaluate 
the consequences of the wrongful conduct. Even if the lex fori and the law 
at the habitual residence of the victim coincide, a second law, i.e. the lex 
damni, will be applicable to the same case. Hence, the solution supplied by 
depeçage is not practical at all.

This divergence is not limited to practical considerations but extends to a dog-
matic unsustainability: A depeçage in a single case results in a legal situation 
formerly non-existent in both of the laws applied to the case and, hence, differ-
ent from the legal situation in both jurisdictions. This dogmatic inconsistency 
provokes numerous shortcomings. Thus, even the alleged enhancement of the 
mobility of European citizens and sound administration of justice in particular 
cases must be seriously doubted since the application of two sets of liabil-
ity regimes result e.g. in two different awards for damages in the same road 
traffic accident if the victims have their habitual residences in two different 
countries. Furthermore, it must be considered that the national legislators do 
not award damages arbitrarily but in connection with the prerequisites of the 
claim. Regularly, higher standards governing the prerequisites lead to gener-

73 Eur. Parl. Final (A6-0211/2005 of 27 June 2005).
74 Cf. infra no. 10 ff.
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ous indemnification of damages and vice versa. In cases with strict liability at 
the place where the harm occurred and a liability based on fault at the habitual 
residence of the victim, a detachment of basis and result of liability is not only 
impractical but also simply preposterous. 

The depeçage solution to the personal injuries dilemma draws the protective 
cloak of his domestic jurisdiction around the victim, ignoring the legitimate 
expectations of the tortfeasor. Judges may find it obnoxious to have to explain 
to tortfeasors why the amount of damages ultimately awarded to the victim 
does not depend on the specific situation and the particular case but rather on 
the habitual residence of the latter: Why should liability depend on the ques-
tion of whether the pedestrian knocked down is of domestic or foreign citizen-
ship? It must be emphasized that the thin or “egg-shell skull” rule75 does not 
apply here since this basic principle refers more to the physical constitution of 
the victim than his place of residence.

Furthermore, countries with a lower standard of indemnification or a barème 
system are not likely to embrace a depeçage solution. If a citizen of such a 
country commits a tort in which a national of a country with a high standard of 
indemnification is injured, e.g. a road traffic accident, the compulsory liability 
insurance is obliged to pay – from the insurer’s perspective – an extraordinari-
ly high amount of damages. The payment is added to costs that are used to cal-
culate future premiums not only for the tortfeasor but for the whole insurance 
pool, i.e. all other policy holders,76 causing such to increase. Moreover, the 
above-described criterion of foreseeability must be duly taken into account: 
If the tortfeasor cannot reasonably foresee the need for insuring at the higher 
level, it is unfair to impose the law of the habitual residence of the victim for 
the compensation of the latter. 

Thus, the depeçage solution focuses (yet again) too much on the (alleged) vic-
tim and discounts the legitimate interests of the tortfeasor. Moreover, it must 
be called into question whether this solution is still the application of law in 
general: No legislator can reasonably foresee what will happen if the prerequi-
sites of a claim are disconnected from its results. Hence, a depeçage is subject 
to chance and thus arbitrary. 

Finally, the fact that the United Kingdom has agreed to be bound by Rome 
II77 and that the Council and Commission rejected the European Parliament’s 
proposal and concluded the above-mentioned agreement not to authorize the 
application of the law of the victim’s habitual residence but only to take it “into 

75 M. Lunney/K. Oliphant, Tort Law: Text and Materials (3rd ed. 2003) 274; T. Thiede/K. Ludwi-
chowska, ZVglRWiss 106 (2007), 92 ff.

76 See, e.g. D.J. McNamara, Automobile Liability Insurance Rates, 35 Insurance Counsel Journal 
(Ins. Couns. J.) 1968, 398, 401.

77 Council Common Position (EC) No. 22/2006 of 25 Sept. 2006, art. 15, 2006 O.J. (C 289E) 68, 
70, para. 35.
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account” (emphasis added), must be welcomed.78 In the face of the above ar-
guments, the resulting constraint, which narrows the scope and impetus of the 
Parliament’s amendment considerably, should be taken seriously – otherwise 
forum shopping to English courts would be maintained in the above-described 
manner. 

ConclusionIV. 

Whereas some national solutions may have been the result of the demand 
for the protection of national citizens and may be understandable from this 
perspective, the European institutions recently documented a gross misunder-
standing of conflict of laws in general: The subject is not a technical switch-
stand for the overcoming of fundamental differences in national legal systems. 
It is impossible to circumvent differences resulting from a foreign element by 
means of policy considerations which only focus on the victim and the best 
indemnification for said victim. Conflict of laws is not an annex to the exist-
ing national liability rules but a coherent and delicate system in itself, which 
has to be understood in terms of its principles before significant changes are 
introduced. Hence, any change must be tested against all law-fact patterns in 
this area of law. Such a test is provided by all cases of divisibility and aggrega-
tion of damage and should hence be regarded in future European enterprises 
in this area. 

78 See M. McParland, Tort injuries aboard and the Rome II Regulation: a brief wakeup-call for 
existing claims, [2008] Journal of Personal Injury Law (J.P.I.L.) 221; A. Rushworth/A. Scott, 
Rome II: Choice of law for non-contractual obligations, [2008] Lloyd’s Maritime and Com-
mercial Law Quarterly (LMCLQ) 274, 294.
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INTRODUCTION TO ECONOMIC ANALYSIS OF LOSS 
DIVISION

Israel Gilead*

The Question: When is Loss Division Efficient?I. 

Economic analysis has contributed considerably to our understanding of tort 
law. It is therefore illuminating to examine the major aspects of loss division 
from the economic perspective. Given the limited scope of this report, how-
ever, this can be done only in a very general manner.

As the major focus and concern of law and economics is the efficiency of legal 
rules, it is evident that, from the economic perspective, loss should be divided, 
if at all, when such division contributes to the efficiency of tort law. When 
loss is divided, this should be done in ways that maximize this contribution to 
efficiency. Efficiency, let us recall, is the increase of the overall well-being in 
society, an increase of the size of the utility pie. Thus, a given loss division is 
efficient vis-à-vis an alternative when it increases aggregate well-being and is 
inefficient when it reduces aggregate well-being. 

So what are the characteristics of efficient loss division? What makes loss divi-
sion inefficient? And to what extent, if at all, are actual rules of loss division 
efficient? Following the basic outlines of the economic analysis of tort law, 
these questions should be examined with regard to three different aspects of 
efficiency: deterrence, loss-spreading and the administrative costs of litigation. 
Each of these aspects affects the overall efficiency of loss division. The major 
aspect, and the most discussed one, is deterrence, and this is where our journey 
begins. When does loss division contribute to efficient deterrence and when 
does it derogate from it?

Division of Loss and Efficient DeterrenceII. 

To examine the efficiency of loss division from the aspect of efficient deterrence, 
let us first recall the basics of this theory, namely, the concept of internalization 
of externalities, and the differences between expected liability, expected loss and 
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actual loss. Against this background, the complexities regarding the effect of loss 
division on the efficiency of tort as a deterrent are presented. This is followed by 
a short discussion of the rules of loss division that courts actually apply, and by a 
glimpse into the law and economics literature in this regard. 

Internalization of Externalized LossesA. 

Efficient deterrence basically requires that an actor whose activity creates an 
inefficient risk of harm (a risk that its social cost exceeds the social cost of its 
prevention) should know in advance (ex ante) that if such risk ex post material-
ized into actual loss, then he would have to incur the cost of this loss. Facing the 
full (social) cost of his activity, such an actor would be deterred from creating 
inefficient risks. When actors are allowed to “externalize” inefficient risks of 
harm, expecting others to incur their costs, they actually face a “private” cost 
which is lower than the full (social) cost of their activity. This gap may lead to 
under-deterrence, that is, induce actors to create inefficient risks by deciding 
on levels of care which are too low and volumes of activity which are too high. 
The “economic” role of tort law is accordingly to “internalize” inefficient risks 
by making actors who create them liable for their costs. The “threat” of liabil-
ity is supposed to close the ex ante gap between the social cost of the risk and 
its lower private cost, and thereby prevent under-deterrence. Yet, tort liability 
may also lead to the opposite phenomenon of over-deterrence. When tort li-
ability imposes on actors costs that exceed the costs of the otherwise external-
ized risks, this over-internalization may result in inefficient over-deterrence. 
Facing private costs which exceed the social cost of the activity, actors may be 
induced to decide on volumes of activity which are too low and possibly on 
levels of care which are too high, thereby avoiding desirable, efficient risks. 

Expected Liability, Expected loss and Actual Loss and LiabilityB. 

A major characteristic of the efficient deterrence theory is that the deterring 
factor is the expected cost of liability. When an actor considers whether to 
engage in a risky activity and has to decide on the level of the activity and on 
the level of care, the “threat” which affects the decision is the expected cost of 
future liability.

In principle, to achieve efficient deterrence, the expected liability should equal 
the expected loss that the activity might inflict, the risk that the activity gener-
ates. The expected loss, the risk that should be internalized, is thus a major ele-
ment of the well-known “Hand Formula”. Under the formula a given conduct 
is considered economically negligent when the expected loss, denoted by PL, 
exceeds the cost of preventing this loss, denoted by B. The two components 
of the expected loss PL are the probability that a loss may occur, denoted by P, 
and the size of the loss that might occur, denoted by L.

Given that it is the expected loss, the PL of the activity, that should be internal-
ized to the actor, any divergence between the expected loss and the expected 
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liability (which is the deterring factor) may lead to under-deterrence (when 
expected liability is lower than the expected loss PL) or to over-deterrence 
(when expected liability exceeds the expected loss PL).

Since the deterring factor is the expected liability, what is the deterring role 
of the ex post liability for the ex post loss? It should be stressed that expected 
loss (PL) and actual loss are rarely equal. The actual loss may often exceed the 
expected loss. For example, when P is 5% and L is 10,000, the expected loss 
(PL) is 500 while actual loss, if it occurs, would be 10,000. Yet, expected loss 
may also exceed actual loss. For example, when activity may cause a loss of 
1,000,000 by a probability of 1% as well as a loss of 5,000 by a probability of 
20%, the expected loss is 11,000 while the actual loss may be only 5,000. So 
what is the deterring role of actual liability? The answer is that actual liability 
creates and substantiates the threat of expected liability. It warns actors that if 
they create inefficient risks, they would have to pay a price, and the price is 
the cost of the actual loss that may occur. Ex ante, this price equals expected 
liability.

The Major Problem of Efficient Loss DivisionC. 

This straightforward concept of efficient deterrence – liability for the actual 
loss creates a threat of expected liability that induces future actors to internal-
ize the expected loss (PL) of their activities – may become very complicated 
and hard to apply when more than one actor contributes to the risk (PL). In 
such common, everyday cases, efficiency-seeking courts have to cope with the 
following questions: Is it more efficient to impose liability only on one actor, 
and if so, on which actor? Or is it more efficient to divide the actual loss among 
the actors, and if so, what should be the efficient share of each?

The major problem that underlies the answers to these questions is that when 
more than one actor contributes to the loss, each actor has his own PL, his 
PLi (where “i” denotes the different actor: 1,2, etc.). The diversity of PLi is 
problematic because it requires an efficiency-seeking court to cope with a se-
ries of challenges. Firstly, it should determine the PLi of each actor. Secondly, 
it should determine how the different PLi are related to each other, that is, 
whether they overlap and to what extent. When they overlap, only one actor 
should internalize the PLi. Thirdly, it has to determine the PLi that each actor 
should internalize. When PLi overlap, internalization of more than one PLi 
may lead to over-deterrence. Fourthly, the court has to determine how to divide 
the actual loss, if at all, in ways that would induce future actors to internalize 
no more and no less than the PLi that needs to be internalized.

The Problem IllustratedD. 

The following cases illustrate why the diversity of PLi is problematic and the 
nature of the challenges that courts face in this regard. All these cases involve 
two actors, employer (actor 1) and employee (actor 2). Ex post the employee 
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suffers actual bodily injury at the workplace that originates in risk or risks to 
which the two actors contributed. The ex ante contribution of the employer is 
PL1, that of the employee is PL2, and their corresponding costs of prevention 
are B1 and B2.

Case a: Unless prevention measures are taken by either of the two actors, there 
is a 10% probability that the employee will suffer a loss of 1,000. Each actor can 
prevent the entire risk, which is 100. Prevention costs are 40 for actor 1 (B1=40) 
and 50 for actor 2 (B2=50). As the PLi in this case overlap (PL1=PL2=100), only 
one PLi should be internalized in order to avoid “double-prevention”. Obviously, 
it is PL1 that should be internalized because actor 1 is the “efficient-risk-avoid-
er” (the “cheapest cost avoider” in Calabersi’s terms).1 It therefore follows that 
the ex post actual loss of 100 should not be divided. Only actor 1 should be held 
liable for it. In this relatively “simple” case the challenges that the court faces are 
to recognize that the PLi overlap, that only PL1 should be internalized and that 
therefore the actual loss should not be divided. 

Case b: As in case a there is a 10% probability that the employee will suffer a 
loss of 1,000, and each actor can prevent the entire risk (B1=40 and B2=50). 
Unlike case a, however, the probability of the loss of 1,000 can be reduced to 
2% if actor 1 invests 25 and actor 2 invests 40, and the remaining 2% can be 
avoided if actor 1 invests 15 and actor 2 invests 10. In case b, then, the overall 
risk of 100 is divided into two sub-risks of 80 and 20. As the PLi of each of 
these sub-risk overlap, only the PLi of the “efficient-sub-risk avoider” should 
be internalized. Accordingly, the risk of 80 should be internalized only by actor 
1 because B1(25)<B2(40), and the risk of 20 should be internalized only by 
actor 2 because B2(10)<B1(15). Thus, in the final analysis, and unlike case a, 
in case b two “partial” PLi should be internalized (PL1=80 and PL2=20) and 
the “residual” PLi of each actor (PL1=20 and PL2=80) should not. 

In case b the challenges that the court faces are to divide the entire risk into its 
proper sub-risks, to determine correctly which of the overlapping PLi for each 
sub-risk should be internalized, and then to divide the actual loss in ways that 
would induce future actors to internalize only the “right” part of their PLi.

Case c: Like in cases a and b, ex ante there is a 10% probability that the employ-
ee will suffer a loss of 1,000. However, in case c actor 1 alone can eliminate 
6% of the loss probability, while actor 2 alone can eliminate the other 4%. So 
the entire expected cost would be prevented if each of the actors independently 
prevents his share of the expected loss. Unlike case b, in this case the PLi for 
each sub-risk do not overlap and therefore all the PLi (PL1=40 and PL2=60) 
should be internalized (provided that they exceed the corresponding Bi). 

In case c the challenges which the court faces are to divide the entire risk into 
its proper sub-risks, to recognize that the corresponding PLi do not overlap 

1 G. Calabresi, The Cost of Accidents (1970).
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and therefore should be fully internalized, and then to divide the actual loss 
in ways that would induce future actors to internalize their entire PLi in such 
situations.

On the Efficient Division of the Actual Loss-TheoryE. 

As case b and case c illustrate, a major challenge that efficiency-seeking courts 
face is to divide the actual loss in ways that would induce future actors to in-
ternalize either their entire PLi (case c) or only a given part of their PLi (case 
b), as the case requires. 

How should courts cope with this challenge? The logic behind the concept of 
internalization points out that the ex post share of each actor in the actual loss 
should correspond with his ex ante share in the expected loss that needs to be 
internalized. Such a division of the actual loss informs future actors about their 
expected liability, and correlates the expected liability with the expected loss 
that should be internalized.2 It therefore appears that the ratio of PLi that should 
have been internalized ex ante (“comparative PLi”) is a good approximation 
of the efficient ex post division of the actual loss. In case b, for example, this 
ratio is 4:1 (PL1(80)/PL2(20), and the actual loss of 1,000 should be divided 
accordingly to 800 (actor 1) and 200 (actor 2). In case c the ratio of the PLi that 
require internalization is 2:3 (PL1(40)/PL2(60)) and the actual loss should be 
divided to 400 (actor 1) and 600 (actor 2).

On the Efficient Division of the Actual Loss-PracticeF. 

The suggested criterion for the division of actual loss – the relative share of 
each actor in the expected loss that should have been internalized (“compara-
tive PLi”) – is theoretically a good approximation of efficient loss division, but 
in practice its application may often be impractical and ineffective. 

Why impractical? Because courts may often lack the information required 
for the various stages of the process that leads to efficient division: deciding 
whether risks can and should be divided into sub-risks; determining whether 
risks and sub-risks overlap or accumulate; ascertaining the ex ante PLi of each 
actor for each risk and sub-risk; ascertaining the corresponding Bi; determin-
ing for each actor which part of his PLi, if at all, should be internalized by him 
and divide the ex post loss accordingly. Obviously, the required information 
may be non-existent, or too costly to acquire or to process given the complexi-
ties involved. 

Why ineffective? Because even if courts somehow meet all the above chal-
lenges, and divide the actual loss according to the “comparative PLi” rule, they 
may nevertheless fail to induce actors to act efficiently. That past loss of past 

2 We have seen that efficient deterrence requires correlation between the expected liability and the 
expected loss that should be internalized – supra no. 7 ff.
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risk has been divided in a given way between past actors does not necessar-
ily inform future actors which part of the expected risk that they face should 
be prevented. The informational difficulties and complexities that each actor 
encounters in this regard may be even more severe than those experienced by 
the courts. An actor should know not only his PLi and Bi, but also those of the 
other actors, and how his PLi and Bi are related to those of the other actors. 
Quite often an actor has to guess what other actors will do or what they can 
do. The task becomes much more complicated when the Bi of the parties are 
interdependent3 and when the parties may embrace strategic behaviour.4

So in the real world of uncertainties and errors, efficiency-seeking courts may 
often fail to divide actual losses in ways that induce future actors to act ef-
ficiently. When such a failure opens a gap between the expected liability that 
each actor predicts and the expected loss that each actor should internalize, 
this gap may lead to under-deterrence of actors who predict expected liability 
which is too low, and to over-deterrence of actors who predict expected liabil-
ity which is too high. This brings us to the rules that courts actually employ 
when they decide on the division of loss.

Actual Rules of Division: Comparative Negligence and Comparative G. 
Causal Contribution to Risk of Loss

We have seen that in Israeli tort law (which originates in the English law of 
torts), the division of loss among multiple tortfeasors and between tortfeasors 
and victims is governed by two rules.5 The major rule is comparative negli-
gence. The degree of the tortfeasor’s fault is compared with the degree of the 
victim’s fault and, in cases of multiple tortfeasors, with the degree of the other 
tortfeasors’ fault, and the actual loss is divided accordingly. The secondary rule 
is the comparative causal contribution of each actor to the risk of loss. Compar-
ative negligence and comparative causal contribution are also the governing 
rules of loss division in England6 and in the USA.7 Given the above analysis, 
how efficient or inefficient is loss division under these rules?

The efficiency of the primary rule of loss division, the rule of comparative neg-
ligence, depends, to start with, on the extent to which courts actually embrace 
the economic concept of negligence when they apply this rule. To the extent 
that courts decide negligence cases more on grounds of justice and fairness, 
and less on grounds of efficiency, one should not expect the rule of compara-
tive negligence to produce efficient loss divisions. After all, considerations 
of fairness and justice may lead to loss divisions which are inefficient. Israeli 

3 D. Dharmapala/S.A. Hoffmann, Bilateral Accidents with Intrinsically Interdependent Costs of 
Precaution, 34 Journal of Legal Studies (J. Leg. Stud.) 239 (2005).

4 See, e.g., E. Guttel, The (Hidden) Risk of Opportunistic Precautions, 93 Virginia Law Review 
(Va. L. Rev.) 1389 (2007).

5 Ibid.
6 See W.V.H. Rogers, Winfield and Jolowicz on Tort (17th ed. 2006) 332.
7 Restatement (Third) of Torts: Apportionment of Liability, § 8 (2000).
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courts, on the one hand, have declared that efficiency is only secondary to 
justice and fairness.8 Yet, in practice they do take efficiency considerations 
into account when deciding negligence cases.9 Therefore, and for the sake of 
our analysis, let us examine the efficiency of the comparative negligence rule 
on the assumption that it embraces and applies the economic concept of neg-
ligence. 

Under the Hand Formula an actor is considered economically negligent when 
the risk PL which he creates exceeds his costs of prevention B (PL>B). Hence, 
the relative degree of the economic negligence of different actors can be evalu-
ated by comparing their different PLi and Bi. Such a comparison can take 
many forms. For example, the court can compare any of the following: the 
relative difference between PLi and the untaken Bi for each actor; the ratio of 
PLi to the untaken Bi for each actor; and the ratio of the difference PLi-Bi to 
PLi for each actor. These methods, and the difference between their outcomes, 
are illustrated by case b, where PL1=80, B1=25, PL2=20, B2=10 and the ac-
tual loss is 1,000. Under the first method of comparison, PL1–B1/PL2–B2 = 
80–25/20–10 = 5.5. The ratio 5.5:1 leads to a division of 846 (actor 1) and 154 
(actor 2). Under the second method of comparison, PL1/B1=80/25=3.2, PL2/
B2=20/10=2, and the division ratio is accordingly 3.2:2. This method leads to 
a division of 614 (actor 1) and 384 (actor 2). Under the third method, PL1–B1/
PL1=55/80=0.69, and PL2–B2/PL2=10/20=0.5. The ensuing ratio of 0.69:0.5 
leads to a division of 580 (actor 1) and 420 (actor 2).10

Evidently, all these methods of division under the comparative negligence rule 
differ from the method of division that allegedly approximates efficient divi-
sion. Under the latter rule of “comparative PLi”, as we have seen, the ex post 
share of each actor in the actual loss should correspond with his ex ante share 
in the expected loss that needs to be internalized. When applied to case b, 
this method of “comparative PLi” leads to a division ratio of 4:1 (PL1(80)/
PL2(20)), and a resulting division of 800 (actor 1) and 200 (actor 2). 

Given the difference in the methods of division between the rule of compara-
tive negligence and the rule of “comparative PLi”, and given that the above 
analysis indicates that the rule which approximates efficient division is the 
latter rule, the ensuing conclusion is that comparative negligence is an inferior 
rule of loss division. This conclusion may come as a surprise but it makes 
sense. Once it is determined which PLi should be internalized by which actor, 
given the corresponding Bi, the Bi become irrelevant. The Bi should play no 
role in the decision how to divide the actual loss. This decision should be based 
only on the relation between the PLi that require internalization.

8 See, e.g., Ata v. Schwartz 30 (iii) Piskey Din (P.D.) 875 (1976).
9 They often use the Hand Formula in negligence cases. See, e.g., Grubner v. City of Haifa 30 (i) 

P.D. 141 (1975).
10 For two other methods of comparison which also lead to very different results see G.T. Schwartz, 

Contributory and Comparative Negligence: A Reappraisal, 87 Yale Law Journal (Yale L. J.) 
697, 705-6 (1978). 
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How efficient, then, is the other rule of loss division, the rule which divides 
the actual loss according to the comparative causal contribution of each actor 
to the risk of loss? At first glance, this rule resembles the rule of “comparative 
PLi”. It compares only the relative contribution of each actor to the risk of loss 
and not their relative costs of prevention, as does the comparative negligence 
rule. But this would be the case only if the comparative causal contribution rule 
is interpreted as comparing contributions to the ex ante risk of loss, as opposed 
to contributions to the risk that ex post materialized. Given the inherent differ-
ence between ex post actual loss and ex ante expected loss,11 divisions under 
each alternative may differ substantially.12 Moreover, the “comparative PLi” 
rule requires that only the PLi that have to be internalized should be compared. 
The conclusion, then, is that division under the rule of comparative causal 
contribution to risk of loss would approximate efficient loss division only if 
it is applied as a rule of ex ante causation and only if it compares the PLi that 
should be internalized.

On Loss Division in the Law and Economics LiteratureH. 

What does the literature on law and economics tell us about loss division? 
Notably, mainstream economic analysis distinguishes between negligence-
based liability, imposed only when PL>B, and strict liability, imposed even 
when PL<B. B is interpreted narrowly as referring only to prevention through 
increased levels of care and not to prevention through reduced volumes of 
activity. Given the limits of this report, the following is a short overview of the 
literature on loss division under negligence-based liability.

The “efficiency equivalence theorem”1. 

The complexities and the difficulties generated by the quest for efficient actual-
loss division are avoided once it is assumed that the threat of expected liability 
effectively induces all actors to act efficiently. If so, then inefficient losses are 
not inflicted and therefore there is no need to divide them.

Indeed, in his seminal book on the economic analysis of law, Richard Posner, a 
“founding father” of economic analysis, claims that efficient deterrence can be 
achieved regardless of whether the rule which governs the liability of multiple 
actors is a rule of division or a rule of no division. He reasons that as each actor 
predicts that the other actors will act efficiently, each actor has the incentives to 

11 Above, B2. Supra no. 6 ff.
12 This is illustrated by the following case. Assume that multiple tortfeasors 1 and 2 together create 

two risks X and Y. The expected loss of the risk X (PLx) is 100,000 and the causal contribution 
of each actor to this risk is 50%. The expected loss of risk Y (PLy) is 600,000 and the causal 
contribution of actor 1 is 75% and of actor 2 25%. Ex ante, the expected overall loss (PLx+PLy) 
is 700,000. The risk that actor 1 creates is 500,000 (100,000 X 50% + 600,000 X 75%) while the 
risk that actor 2 creates is 200 (100,000 X 50% + 600,000 X 25%). So ex ante actor 1’s share of 
the expected overall loss is about 70%. Ex post, however, actor 1’s share would be just 50% if 
only risk X materializes.
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act efficiently to avoid liability for the overall loss.13 He therefore concludes, 
for US law, that the alternative rules of comparative negligence (which divide 
the loss between the tortfeasor and the victim) and contributory negligence 
(which does not) have the same efficient effect on incentives, and that the same 
applies to the alternative rules of contribution (division) and no-contribution or 
full indemnity (no-division) among multiple tortfeasors.14

Steven Shavell, in his influential book on the economic analysis of accident 
law, seconds Posner in this regard. As to comparative negligence and con-
tributory negligence, he alleges, “that under both rules, if parties of one type 
take due care, then parties of the other part will reason that they alone will 
be found negligent if they fail to take due care. The allocation of accident 
losses when both injurers and victims are negligent … therefore turns out to be 
irrelevant.”15 The same reasoning is applied to multiple tortfeasors as “acting 
injurers will each be led to take optimal care … since each will bear the full 
brunt of liability if he alone does not take due care.”16

This kind of analysis has led to “a now generally accepted efficiency equiva-
lence theorem, which states that all negligence rules [with and without loss 
division] provide, in principle, equivalent incentives to take optimal care.”17 

The major problem with this analysis is that in real life actors do act ineffi-
ciently and cause inefficient losses, and courts have to decide whether to divide 
these losses and how to do so if they wish to promote efficient deterrence. 
Moreover, when it is known that an actor contributed, in causal terms, to only 
part of the overall loss, as in cases of a “second accident” where a later actor 
only aggravates a loss caused by a former actor, it stands to reason that some 
division of the overall loss must take place to achieve efficient deterrence.18

So when and how, according to mainstream economic analysis, should effi-
ciency-seeking courts divide an inefficient loss that does occur among the con-
tributing actors?

13 R. Posner, Economic Analysis of Law (5th ed. 1998) 185-9.
14 Ibid., at 206.
15 S. Shavell, Economic Analysis of Accident Law (1987) 15–16.
16 Ibid., 165.
17 G. Dari-Mattiacci/G. de Geest, The Filtering Effect of Sharing Rules, 34 J. Leg. Stud. 207, 

210–11 (2005). See also H.-B. Schafer/A. Schonenberger, Strict Liability Versus Negligence, 
in: Encyclopedia of Law and Economics II (2000) 608–10.

18 See W. Landes/R. Posner, Joint and Multiple Tortfeasors: An Economic Analysis, 9 J. Leg. 
Stud. 517 (1980). The authors seem to acknowledge that in cases of “successive joint torts” 
when the later actor only aggravates a loss caused by a former actor, “methods of apportioning 
damages between two or more tortfeasors” may be required to reach efficient deterrence (ibid., 
at 550).
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The different views as to 2. when an overall loss should be divided

The prominent characteristic of the literature on the efficiency of loss division 
is that the views as to when efficient deterrence requires loss division differ 
considerably.

Shavell, who recognizes that the “efficiency equivalence theorem” is limited 
to cases of “equilibrium” while in reality losses are divided in ways that affect 
the efficiency of future conduct, argues in his book that between tortfeasors 
and victims a rule of no-division (contributory negligence) is more efficient 
“when the likelihood of victim negligence is low; otherwise, the comparative 
negligence rule is best”.19 He is less clear on loss division between multiple 
tortfeasors. His only remark in this regard is that such division “tends to dilute 
incentives.”20 

Cooter and Ulen, in their leading book on law and economics,21 basically argue 
that rules of loss division may be inefficient and therefore inferior to rules of 
no-division. With regard to loss division between tortfeasors and victims they 
argue that “dividing the costs of harm between them causes each of them to ex-
ternalize part of it, so both of them have incentives for deficient precautions.”22 
With regard to loss division between multiple tortfeasors they argue that, “The 
no-contribution rule makes all defendants internalize the cost of accidents, 
thus creating incentives for optimal precautions by each of them. In contrast, 
the rule of contribution causes each defendant…to externalize part of the cost 
…” and therefore “… does not create incentives for optimal precautions by 
each defendant.”23 However, acknowledging the problem of informational dif-
ficulties, they argue that under the more realistic assumption of evidentiary 
uncertainty, division is the most efficient rule when the parties are symmetri-
cally situated with regard to their ability to take precaution. Comparative negli-
gence, they argue, should be preferred because it provides moderate incentives 
for both parties to take precaution, while non-division provides incentives 
which may be too strong.24 

Gary Schwartz, in his seminal article on contributory and comparative neg-
ligence concluded that “…a contributory negligence defense cannot affir-
matively be justified by economic reasoning relating to efficient accident 
prevention…The most persuasive justification…is to be found in notions of 
fairness”.25 With regard to comparative negligence he observed that “although 
appropriate in situations in which complimentary accident prevention is desir-

19 Ibid., 85 (no. 12) and 99–104.
20 Ibid., 166.
21 R.D. Cooter/T.S. Ulen, Law and Economics (3rd ed. 2000).
22 Ibid., 305.
23 Ibid., 341.
24 R.D. Cooter/T.S. Ulen, An Econonic Analysis for Comparative Negligence, 61 New York Uni-

versity Law Review (N.Y.U.L. Rev.) 1067 (1986).
25 Schwartz, 87 Yale L.J. 727 (1978).
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able, [it] offers no assurance of the right result in those situations in which 
independent prevention is required”.26

In an overview of the literature in 1998 it was observed that while the first 
wave of the law and economics literature supported non-division, a second 
wave found that division (comparative negligence) may well be efficient. “The 
increased sophistication of the second wave of scholarship is reflected in many 
cases in the greater degree of qualification of its conclusions – these scholars 
did not find that comparative negligence is always more efficient, but took 
steps to identify the conditions under which comparative negligence is effi-
cient relative to contributory negligence.”27 A survey of the scholarly opinion 
revealed the scope of disagreement in this regard. 39% of respondents dis-
agreed that contributory negligence is more efficient than comparative negli-
gence in producing optimal behaviour, while 25% agreed with the proposition. 
37% were neutral.”28

An overview of the literature in 2005 provides another description of the dis-
agreements and testifies that they have not disappeared but rather intensified. 
“The opinion of early writers about the efficiency of comparative negligence 
was largely negative. Later scholarship proved a now generally accepted ef-
ficiency equivalence theorem ….” Yet, as “[t]he efficiency equivalence theo-
rem is based on a number of assumptions, including that courts operate under 
perfect information and that due care is set at the optimal level…many au-
thors have tried to develop economic arguments for comparative negligence 
by relaxing some of these assumptions. When there is evidentiary uncertainty, 
parties might take an inefficient level of precaution in order to minimize their 
expected liability. It has been argued that comparative negligence, by distribut-
ing the loss between the parties, reduces the effect of errors and results in less 
distortion.” However, as “it is shown that distributing the loss between the par-
ties does not always improve social welfare under evidentiary uncertainty… 
the case for or against comparative negligence is once again reopened.”29

The Law and Economics literature on 3. how actual loss should be divided

In cases in which it is recognized that an overall loss should be divided to 
promote efficient deterrence, what should be the method of division according 
to the law and economics literature? The above analysis has indicated that ef-
ficient deterrence is promoted by a division of the actual loss according to the 
relative expected loss (PLi) that each actor should internalize (“comparative 
PLi”). Division under the rule of comparative negligence, we have seen, ap-
pears to be less efficient because it requires comparison not just of the PLi but 

26 Ibid., 707.
27 J.C. Moorhouse/A.P. Morriss/R. Whaples, Law & Economics and Tort Law: A Survey of Schol-

arly Opinion, 62 Albany Law Review (Alb. L. Rev.) 667, 675 (1998).
28 Ibid.
29 Dari-Mattiacci/De Geest, 34 J. Leg. Stud. 207, 210–11 (2005).
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also of the relative costs of prevention (Bi). Moreover, the different methods of 
comparing relative economic negligence may lead to different divisions.

Surprisingly, it appears that the literature has not paid much attention to the 
question, “What is the efficient method of actual loss division?” Usually, it has 
been assumed that the rule of comparative negligence is the efficient “loss-di-
vider”, while the exact method of division under it has not been fully explored. 
Actually, it has been argued in the US, any sort of theory of comparative neg-
ligence has not yet been developed. “While the practice of apportionment has 
become commonplace, the theory behind it is little understood. What exactly 
does it mean to assign percentages of negligence in a negligence case? The 
nature of the fault may be quite different for each party… Do the units used 
to measure the amount of negligence matter? Should the jury apportion negli-
gence in some absolute way or in some relative way? None of these questions 
have obvious answers, and no scholar has addressed how juries should make 
these assessments.”30 The author concludes that “the theoretical underpinnings 
of this regime are much more subtle than they first appear. A careful parsing of 
the questions (and answers) is sorely needed.”31

A possible explanation of this “lacuna” lies in the dominance of the view that 
the loss should not be divided. Indeed, Posner, a proponent of no-division, ar-
gues against the rule of comparative negligence that “there is no objective way 
of determining relative fault.”32 Yet, even Shavell, who recognizes that losses 
should sometimes be divided, assumes that the division should be made under 
the comparative negligence rule, and provides only a general description of the 
method of division. In his words, “each party bears a fraction of the accident 
losses, where the fraction is determined by a comparison of the amount by 
which the two parties’ level of care departs from the level of due care.”33 With 
regard to division between tortfeasors and victims he observes that “the precise 
nature of comparison of behaviour and of social welfare under the different 
rules appears subtle.”34 With regard to multiple tortfeasors he only points out 
that the division depends “on their numbers and their level of care.”35

Cooter and Ulen as well assume that division, when efficient, should be made 
under the comparative negligence rule. They interpret the rule as comparing 
the relative failure of each party to take care. Their suggested method of com-
parison is basically to compare the Bi that each actor has failed to take in the 
face of the same risk.36 

30 P.H. Edelman, What Are We Comparing in Comparative Negligence, 85 Washington University 
Law Review (Wash. U. L. Rev.) 73 (2007).

31 Ibid., at 95.
32 Posner (fn. 13) 188.
33 Shavell (fn. 15) 15. 
34 Ibid., 100.
35 Ibid., 178.
36 “If a car going 40 kilometres per hour collides with a car going 35 kph on a street with a speed 

limit equal to 30 kph, then the two motorists divide liability in the proportions 2/3 and 1/3, 
respectively” – Cooter/Ulen (fn. 21) 309 (no. 11).
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Efficient Deterrence and Loss Division – Summary and ConclusionI. 

Our glimpses into the efficiency of loss division in its deterrence aspect have 
shown that:

Whether a division of actual loss contributes to efficient deterrence, and • 
which division contributes more, depend on the type of the case. Different 
types of cases call for different outcomes.
The logic behind the concept of internalization points out that the • ex post 
share of each actor in the actual loss should correspond with his ex ante 
share in the expected loss (PLi) that needs to be internalized. This “com-
parative PLi” method of division informs actors that their expected liabil-
ity corresponds with the expected loss that they should internalize.
Consequently, it appears that the major actual rule of loss division in Israel, • 
England and in the USA, the comparative negligence rule, may fail to pro-
mote efficient deterrence even under its economic interpretation. Rather 
than comparing only the PLi that require internalization, this rule compares 
the entire PLi as well as the corresponding Bi, and that may lead to ineffi-
cient divisions. Moreover, the PLi and the Bi can be compared by different 
methods which lead to different loss divisions. 
As to the other actual rule of division, the rule of comparative causal con-• 
tribution to the risk of loss, this rule would approximate efficient divi-
sion only if applied as a rule of ex ante causation (as opposed to ex post 
contributions to the actual loss) which compares the PLi that should be 
internalized. 
In practice the road to loss division that actually induces actors to act ef-• 
ficiently may be blocked by informational difficulties, complexities and 
uncertainties. Due to these obstacles efficient loss divisions may be im-
practical or ineffective. 
The law and economics literature is divided on whether and when the divi-• 
sion of actual loss promotes efficient deterrence. The different views and 
perspectives have triggered an ongoing debate on the necessity of loss di-
vision and on its adequate scope. Moreover, the central question of how 
to actually divide a loss when efficiency requires division has drawn rela-
tively little attention and analysis.

Given the above, the emerging conclusion seems to be the following: Courts 
that seek to divide past losses among past actors in ways that would encour-
age actors to act efficiently in the future can often rely on no more than rough 
estimations or common sense. Given the complexities, uncertainties and the 
informational difficulties, neither economic theory nor actual rules of division 
provide sufficiently effective guidance.

Division of Loss and Efficient Loss-SpreadingIII. 

When and to what extent does the division of an overall loss among the actors 
who contribute to it promote the efficiency of tort law as a loss-spreader? 
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The basics of efficient loss-spreading through tort law, let us recall, are the 
following.37 Loss-spreading is efficient when it provides resources for efficient 
loss-repair and loss-mitigation, resources that otherwise may be unavailable 
or more costly. It is also efficient when it reduces the various losses of well-
being caused by risk aversion. Tort law, for its part, affects loss-spreading be-
cause the imposition of tort liability induces potential tortfeasors to purchase 
liability insurance (third-party insurance) that spreads the losses over poten-
tial tortfeasors. Tort liability may also induce potential tortfeasors to raise the 
price of their liability-prone activities in order to cover the cost of liability, 
and thereby spread the loss over consumers. However, tort law is not the only 
loss-spreader. Losses can also be spread by first-party insurance, namely, by 
potential victims, and by social insurance. Moreover, when the other mecha-
nisms of loss-spreading are more efficient, spreading through tort law may 
derogate from the efficiency of tort law. In addition, loss-spreading is unneces-
sary where the cost of loss is incurred by someone who has a “deep pocket” 
and is not risk averse.

It is therefore apparent that the efficiency of loss division in this aspect de-
pends on various factors. The answer to the basic question “who among the 
different actors contributing to the overall loss has the better ability to spread 
the loss efficiently” may not be simple. This is illustrated by the case of three 
actors who contribute to the overall loss: the victim and tortfeasors 1 and 2. 
Who is the best loss-spreader among the three actors? Is it the victim (through 
first-party insurance)? Or is it actor 1 (through third-party insurance or through 
the markets)? Or maybe actor 2? If any of them is the best loss-spreader of the 
overall loss, then there should be no division – the best loss-spreader should be 
held liable for the whole loss. If, however, efficient loss-spreading requires the 
division of the overall loss among two or three actors, the share of each actor 
should be determined in accordance with his relative ability to spread the loss 
efficiently. In the absence of any spreading ability, loss should be apportioned 
in accordance with the relative ability of each party to absorb it with minimal 
damage to well-being.

So it is not just efficient deterrence, but also efficient loss-spreading, that may 
involve complexities and informational difficulties. For example, when decid-
ing on whether to divide loss between victim and injurer, and how to divide 
it, an efficiency-seeking court sometimes needs to know not only which party 
is insured or can insure, but also the relative efficiency of the victim’s first-
party insurance vis-à-vis the tortfeasor’s third-party insurance. In this regard 
Posner comments that since first-party insurance may spread the loss as well 
as third-party liability insurance, loss division through the rule of compara-
tive negligence may be unnecessary. In his words: “But why in an age of…
widely available market insurance…there should be a desire to provide insur-

37 On the efficiency of loss-spreading through tort law see also I. Gilead, Economic Analysis of 
Prescription in Tort Law, in: H. Koziol/B.C. Steininger (eds.), European Tort Law 2007 (2008) 
112–132.
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ance through the tort system is a mystery to the positive economic theorist of 
the common law.”38 

Sometimes it may seem quite clear who among the different actors is the better 
loss-spreader. While producers of risky products, providers of risky services 
and others who engage in risky activities may not usually be covered by liabil-
ity insurance, many victims of these activities are not covered by first-party in-
surance or social insurance. In such cases, courts may have a natural tendency 
to attribute a relatively small share of the overall loss to the uninsured victim, 
if at all. Courts, when they are informed about insurance, may also tend to 
allocate relatively smaller shares to the uninsured actors when the division is 
among joint tortfeasors. Yet, from the efficiency perspective, such tendencies 
may have a mixed effect. While they contribute to a better loss-spreading of 
past losses, they may encourage uninsured actors to remain uninsured. 

Do the actual rules of loss division support efficient loss-spreading? Appar-
ently, they do not. Neither the comparative negligence rule nor the rule of 
comparative causal contribution to the risk of loss refers to loss-spreading ca-
pabilities (or to loss-absorption capabilities) as a relevant consideration for 
loss division. Yet, in a recent decision, the Supreme Court of Israel stated that 
a failure of an actor who initiates a risky activity to make certain that another 
actor is insured against the risk may amount to negligence.39 According to this 
decision, a failure to spread a loss may become a relevant consideration in the 
division of this loss under the rule of comparative negligence.

Division of Loss and Reduction of the Administrative Costs of IV. 
Litigation

The third aspect of the efficiency of tort law is its administrative costs. As tort 
litigation consumes resources which have alternative uses, rules that reduce 
litigation costs promote the efficiency of tort law in this regard. In general, liti-
gation costs depend on the number of the adjudicated cases and on the costs of 
adjudication. So how do rules of loss division affect the number of adjudicated 
actions and the costs of adjudication?

As with the other aspects of efficiency, whether the division of loss promotes 
administrative efficiency depends on various factors. One factor is the cost of 
the process that leads to the decision whether to divide loss and how. Given the 
complexities and the informational difficulties that loss division generates, it is 
probably cheaper not to divide a loss than to divide it. The relative costs of the 
different rules of division may also differ. For example, the rule of compara-
tive causal contribution to the risk of loss may be less costly than the rule of 
comparative negligence because unlike the latter it does not compare costs of 

38 Posner (fn. 13) 89. As mentioned, Posner prefers the no-division rule of contributory negli-
gence.

39 Yerushalmi v. Polaris Imports Ltd. (8.5.07).
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prevention (Bi). Another factor is the effect of loss division on the incentives 
to sue and to settle.40 

When the administrative costs of division are considered, one should look at 
the overall picture and at the final outcome. For example, a rule of joint and 
several liability of multiple tortfeasors, which is a rule of no-division, would 
reduce the costs of litigation between victims and tortfeasors when compared 
to a rule of division which attributes to each tortfeasor only part of the loss. As 
the victim can recover full compensation from any of the multiple tortfeasors, 
he can sue only one or part of them, and that saves costs. However, if this rule 
of no-division is accompanied by a rule which allows contribution among joint 
tortfeasors, the final outcome may be increased costs of litigation due to the 
additional costs of contribution actions. 

On the Interrelations between the Three Aspects of Loss DivisionV. 

To evaluate the overall effect of loss division on the efficiency of tort law one 
should not only examine each of the three aspects of efficiency – deterrence, 
loss-spreading and administrative costs – but also their interrelation and how 
they affect each other. A loss division which promotes efficient deterrence may 
derogate from the efficiency of loss-spreading or increase litigation costs and 
so on. So it is the combined balance of all the three aspects that determines the 
efficiency of a given loss division. Of special importance are the interrelations 
and the cross-effects between deterrence and loss-spreading, given the inherent 
tension between the two. For example, where the victim is the “efficient-risk-
avoider” but the injurer is the “efficient-loss-spreader”, the decision whether to 
divide the loss, and which actor should incur what share of the burden, requires 
careful consideration given the contradictory effects of any decision.

ConclusionVI. 

The discussion of the two other aspects of the efficiency of loss division – loss-
spreading and administrative costs – and of the interrelations between the three 
aspects, points out that the conclusion reached with regard to efficient deter-
rence41 should be generalized. The general conclusion, then, is that courts that 
seek to divide past losses among past actors in ways that would increase ag-
gregate well-being through the effect of division on deterrence, loss-spreading 
and administrative costs, can often rely on no more than rough estimations or 
common sense. Given the complexities, uncertainties and the informational 
difficulties, neither economic analysis nor actual rules of division provide suf-
ficiently effective guidance in this labyrinth. 

40 For the contention that the division rule of comparative liability gives more incentives to sue 
and to hire attorneys than rules of no division because it is associated with greater awards see 
S. Low/J.K. Smith, Decisions to Retain Attorneys and File Lawsuits: An Examination of the 
Comparative Negligence Rule in Accident Law, 24 J. Leg. Stud. 535 (1995).

41 Supra no. 48.
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AGGREGATION AND DIVISIBILITY OF DAMAGE: INSURANCE 
ASPECTS

Christian Lahnstein

Aggregation of Damage I. 

The purpose of aggregation of damage in insurance contracts is to apply a 
monetary cap in a plurality of losses, as a form of cumulative limit. Thus, 
on the one hand the deductibles or retentions of the insurance-holder or the 
insurer, and on the other the sums insured or reinsured, are limited. In both 
contractual relationships then, both contractual partners must weigh up ad-
vantages and disadvantages. Far-reaching consequences are attached to “soft” 
pre-conditions that can be interpreted in different ways. For example, in li-
ability insurance, the insurer may have a double interest in the aggregation 
of individual cases of asbestos-related disease: to limit his duty to indemnify 
claimants and also to bring the reinsurer into the game, should the insurer’s re-
tention only be exceeded when damage is aggregated? And therefore, it may be 
in the common interest of the insurance-holder, the claimants and the reinsurer 
that the individual cases not be aggregated.

There are two standard situations in which aggregation does not take place: 

Insurance without caps. Compulsory motor liability insurance is unlimited • 
with respect to personal injuries in many markets: in France, Belgium, 
Luxembourg, the UK, Ireland, Norway, Finland, Israel and also in Afri-
can and Asian countries, which are based on the French or British model. 
Unlimited liability insurance cover is also found outside of motor liability 
insurance, e.g. in the case of the German municipal liability insurers, pri-
vate liability insurance in France and certain specific compulsory liability 
insurances (for hunting, ski and other mechanical tows, tramways, cable 
cars), or as was long the case in British employers’ liability insurance. A 
monetarily unlimited duty to indemnify can also be found in first party 
insurance in many social insurance and private insurance of the person 
coverage segments (workers’ compensation and health insurance).
Insurance with caps, which however add up infinitely in accumulation • 
situations. A plurality of independent losses triggers a plurality of poli-
cies: in fixed-benefit insurance (life, disability and accident insurance), or 
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in property insurances which are based on the insurance value. With re-
spect to natural hazards and other catastrophe risks, the insurers bear and 
charge accumulation. In property insurance, the reinsurers have introduced 
“event” limits for natural hazards. The otherwise largely unlimited duty to 
indemnify induced vertigo after 9/11, in particular for property, life and 
workers’ compensation insurers, who were used to assessing modern office 
complexes and well-paid office employees as low risks. Thus, US compa-
nies with expertise in natural catastrophe modelling were contracted now 
to develop terrorism risk models. “Risk Management Solutions catalogued 
a thousand buildings across the United States as prime targets of terrorism 
and made them the subject of various … simulations involving different 
types of weapons… AIR did the same for 330,000 properties, ranging from 
the Empire State Building in New York to the Capital building in Carson 
City, Nevada…”.1 

In fixed-benefit insurance, the insurance sums can add up not only by claimant 
accumulation (when several people are affected by the same event), but also 
by policy accumulation if one person has taken out several policies. Policy 
accumulation is not limited by caps either. Instead, the insurers evaluate the 
“subjective” risk before concluding the contract, e.g. in disability insurance, 
when benefits are to be paid out in the case of diseases which are difficult to 
assess objectively.

Questions of aggregation arise in three situations: 

Unclearly Defined Insurance Events A. 

The insurance sums are related to a differently and more or less abstractly defined 
“event”, “accident” or “occurrence”. It may be unclear thereby, in individual 
cases, whether one or more events are involved and, consequently, whether the 
insurance sum is payable once or several times for a particular complex of loss. 
In liability and property insurance, the insurance practice is diverse and case-law 
is copious, especially in the USA. While insurers in Europe tend to opt not to 
bring coverage questions to court, in the USA the economic weight of natural 
risks in property insurance and the asbestos and superfund litigation in liability 
insurance have led to a situation where almost all coverage questions that could 
be litigated have indeed been litigated. The attempts to develop general criteria 
have remained dubious. “There is no all-inclusive definition of the term ‘occur-
rence’ or any formulation of a ‘test’ applicable in every case, for the word has 
been employed in a number of senses and given varying meanings depending on 
the relative context.”2 This has less to do with the ostensible unpredictability of 
US case-law than with the diversity of the facts, by no means US-specific, which 
is why the US case-law is also instructive for other markets.

1 See R.V. Ericson/A. Doyle, Uncertain Business (2004) 227.
2 Judge Stanton in Witco Corp. v. American Guarantee and Liability Ins. Co., 1999 United States 

District (U.S.Dist.) Lexis 17279, in: T. Baker, Insurance Law and Policy (2003) 34.
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“The relative context”: this is firstly the different clause wordings, which, 
however, often remain abstract and likewise ambiguous. The ambiguity rules 
of insurance contract laws point firstly to the usual practice. Here, the differ-
ent risks and types of damage play a role, but also the different context of the 
insurance branches and types of coverage. Thus, within liability insurance it 
would be useful to distinguish the practices of product, environmental, em-
ployers, D&O and other sub-lines of corporate liability insurance, and also 
those of the three professional liability areas: medical malpractice, legal and 
financial professions and technical professions (architects, engineers). 

Also in property insurance can one find event or occurrence related covers, 
which give rise to aggregation questions. For example, the property insurance 
policy of a large US corporation contains in addition to five sub-limits related 
to earthquake and flood events, a further 40 sub-limits for special covers like 
business interruption, loss of data, demolition, increased cost of construction 
and asbestos removal, each without a yearly limit. The frequently unclear dis-
tinction between different covers, e.g. between flood and storm insurance, is 
not a question of aggregation, but different aggregation practices may apply in 
different covers.

There are occasionally event limits in group life insurance too; this was inten-
sified in the short run for terrorism risks after 9/11. The Dutch terrorism pool 
now provides for pro rata benefit cuts if a maximum limit is exceeded. 

Unclear Claims Series Clauses B. 

The fuzzy line between the definition of “event” and “claims series” is notice-
able in the clause variations of property insurance. The hours clause in natural 
hazard insurance can be seen either as an event or a claims series clause. Claims 
series clauses have become established in liability insurance, most obviously in 
product liability insurance, where a starting point is offered by the non-insur-
ance-related concept of product series. But claims series clauses are also found 
in other special liability covers and in general liability insurance conditions. 
Hence, their application to complex cases of environmental and employer li-
ability is possible. In practice, clear rules are as yet hardly discernible. Mostly 
claims series clauses are formulated all too loosely. A typical example is the 
structure of the claims series clause used by the Spanish pool for environmental 
risks, PERM (Pool Español de Riesgos Medioambientales), whereby not only 
“all claims from the same loss” are combined, but also “all losses which can be 
derived from the same or repeated or continued event, directly or indirectly”, as 
indeed “all events which have the same or similar cause”.3 Thus, there are three 

3 “Se considera que corresponden a un solo y único siniestro:
El conjunto de reclamaciones por el daño o conjunto o serie de daños que, directa o indirec- –
tamente, deriven de un mismo, repetido o continuo acontecimiento.
El conjunto de reclamaciones por todos los acontecimientos que tengan una misma o igual  –
causa.”
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levels for possible aggregation: damage, event and cause. Given the diversity of 
conceivable technological or institutional setups of relationships between causes 
and effects, there is almost unlimited room for interpretation. 4

Aggregate Limits per Year or Insurance Period C. 

The yearly or other time-linked aggregate limit prevents many ambiguities in 
event and claims series definitions. It is usual above all in liability insurance, 
in particular in product, environmental and professional liability insurance 
and with sub-limits. The chronological allocation remains problematic when 
it comes to longer-term damage events; this will be discussed in the following. 
Property insurance, based on the insurance value, works mainly with simple 
or multiple reinstatement clauses, but also with limits or sub-limits per year or 
insurance period.

Divisibility of DamageII. 

Protracted damage events occur in most insurance branches. And with these 
come the usually less problematic questions of allocation to insurers or insur-
ance periods: does health insurance cover the late sequelae of an illness origi-
nally insured against even after a change of insurer? To what extent does ac-
cident insurance cover the late sequelae of an accident, property insurance the 
after-effects of damage to property covered by insurance? Car insurers have 
long adjusted to the fact that (e.g. in the case of young accident victims) life-
long liabilities are allocated to the policy of the year of the accident; whereby 
unlimited insurance cover is inflation-resistant and inexhaustible.

Allocation is problematic with liability insurance in particular in the case of 
latent damage and multiple claimants or defendants. How does attribution of 
damage to several liable parties relate to the insurance law allocation to several 
liability insurers?

Example: a worker was employed successively at four enterprises between 
1960 and 1995. While working for the first three employers (until 1985), he 
was exposed to asbestos, to a lessening degree over the years. After 1985, 
when working for the fourth employer, he was no longer exposed to asbestos. 
In 1995 he manifested an asbestos-caused cancer, of which he died in 1997. 
His widow sued the four employers in 1998; each of them had during the 
entire time period concluded employers’ liability insurance with conditions 
and insurance limits which occasionally changed and with different insurers. 
Every insurer too had repeatedly changed the reinsurance conditions and the 
reinsurer.

4 N. Luhmann, Risiko und Kausalität, in: Munich Re, 1st International Liability Forum (1997) 63. 
On the ambiguity of claims series clauses see also A. Fenyves, Aggregation and Divisibility of 
Damage in Austria: Insurance (contained in this volume) no. 34. 
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With respect to liability law, it must firstly be established whether the employ-
ers are liable jointly and severally, pro rata or (as in the case of the fourth 
employer) not at all. 

Secondly comes the question of how the liability is to be apportioned between 
them, and how this apportionment should be decided according to chronologi-
cal or other criteria (e.g. also the diminishing exposure).

From an insurance law perspective, it must be established separately for each 
employer, to which of the insurance policies, insurers and reinsurers within 
the time period from 1960 to 1998 their respective liabilities or proportions of 
liability are to be allocated. In “causation” policies (as in British employers’ 
liability insurance), the time period of the causation comes into consideration 
(1960 to 1985). In “occurrence” policies, the time-frame of the causation also 
comes into consideration, but so does the time point of the “injury in fact” 
(which according to the most recent UK case-law would be assumed to be five 
years before the manifestation, i.e. 1990), as well as the “manifestation” (1995). 
In “claims-made” policies, the date of the claim report is decisive (1998). 

Attribution according to liability law and allocation under insurance law are 
two separate issues. An employer who is liable may have no insurance cover, 
if a limited reporting period has been agreed in “causation” or “occurrence” 
policies or a retroactive time limitation has been agreed for “injury in fact”, 
“manifestation” or “claims-made” policies (cover only for diseases caused not 
more than x years before the inception of the policy). An employer who is 
covered by insurance may not be liable (thus the fourth employer, who is 
not liable, could have been covered under “injury in fact” or “manifestation” 
policies, which then would only come into play for legal defence costs). 
Insurance contract laws do normally permit time limitations, at least outside 
of compulsory insurances. However, it is conceivable that in practice the 
allocation under insurance law is adjusted to the attribution of liability, or 
vice versa, the attribution of liability already considers the existing or absent 
liability insurances. 

The complexity of the insurance situation is increased by two further circum-
stances: the practice of various layers in large insurance sums or the overlap-
ping of local basic cover with international excess policies; and the typical 
fact of multiple claimants along with the open questions of their aggregation 
and their chronological allocation in the case of any aggregation. Claims se-
ries clauses usually allocate the entire series to the point in time of the first 
individual loss in the series: i.e. depending on the agreed trigger, to the time of 
causation, the injury in fact, the manifestation or the claim report in the first 
individual case. It is often unclear whether this relates only to those individual 
losses in the series which fall within several insurance periods of the same 
insurer, or also to individual losses in the series which are previous and subse-
quent to such periods.
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Résumé: outside of compulsory insurances, i.e. under free market conditions, 
not only liability and procedural law questions, like the consideration of future 
claimants in the case of limited capacities, remain to be solved in complex 
long-term mass litigation. The insurance law management of such cases is 
made doubly difficult by the fact that essential clauses are ambiguous, and the 
fact that transparency is obstructed by multiplying and atomising the number 
of insurers and reinsurers over the years with continually changing conditions 
and participations.
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AGGREGATION AND DIVISIBILITY OF DAMAGE IN TORT 
LAW AND INSURANCE: COMPARATIVE SUMMARY

1

Ken Oliphant/Marlene Steininger

GeneralI. 

1. Does your legal system have general rules, whether statutory or case-law, 
which regulate the categorisation of harm as a single indivisible loss or a 
plurality of losses? Have such rules been proposed in the secondary legal lit-
erature? Does the distinction have any significance in practice?

None of the legal systems covered by this survey have general rules regulating 
the categorisation of harm as a single indivisible loss or a plurality of losses, 
and no such rules have been proposed in their secondary literature.2 However, 
the distinction is said to have some significance in practice in a good number of 
jurisdictions.3 It is said, for example, that the concepts are “immanent in parts 
of liability law”4 or “latently permeate the very substratum of tort law.”5 Con-
versely it is reported that in Spain the distinction has no major significance in 
practice,6 while in France it is said that the terms “do not call to mind anything 
of any precision at all.”7 Individual responses here depended to a very large 
extent on the particular context in which the issue was considered and, more 
fundamentally, on what individual reporters understood by the terms aggrega-
tion and divisibility of damage.

1 The country reports in this book are cited by country name while the three thematic reports are 
cited as follows: T. Thiede, Aggregation and Divisibility of Damage from the European Conflict 
of Laws Perspective (“Conflicts”); I. Gilead, Introduction to the Economic Analysis of Loss 
Division (“Economic Analysis”) and C. Lahnstein, Aggregation and Divisibility of Damage: 
Insurance Aspect (“Insurance Aspects”).

2 Austria: Tort no. 2, Denmark no. 1, England: Tort no. 1, France no. 1, Germany no. 1, Hungary 
no. 1, Israel no. 1, Italy no. 1 ff., Poland no. 4, Spain no. 1, United States no. 1 ff.

3 Austria: Tort no. 3, Denmark no. 1, England: Tort no. 1, Germany no. 2 ff., Israel no. 1 f.
4 Austria: Tort no. 3.
5 Denmark no. 1.
6 Spain no. 1.
7 France no. 1.
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Liability for DamageII. 

Recoverability of Divisible and Indivisible LossesA. 

2. In your national tort law, is liability for damage addressed separately for 
different parts of the overall loss where different protected interests are af-
fected (e.g. interference with the person or interference with property; pecu-
niary damage or non-pecuniary damage) even if the harm resulted from the 
same tortious conduct by the same tortfeasor? If the requirements for liability 
have to be addressed separately for each kind of loss, how might this affect the 
tortfeasor’s liability?

In determining liability for damage, all national systems address different parts of 
the overall loss separately where different protected interests are affected – at least 
for some purposes. Several reporters stress the relevance of the interest infringed 
and state that liability has to be considered separately for each distinct kind of 
damage.8 Wagner9, writing with German law in mind, calls this a “pointilistic” 
approach. Even French law, which makes little use of the notion of protected in-
terests, distinguishes between different kinds of damage by reason of their “seat” 
– the victim’s body, his material possessions, his economic interest, his reputation, 
etc. – and this also seems true of other systems in the Romanistic legal family.10 
All systems accept therefore that damage is divisible by protected interest.

This distinction between losses resulting from infringement of different pro-
tected interests affects the tortfeasor’s liability variously in the legal systems 
in this study. In some countries there is a hierarchy of protected interests and 
some receive greater protection, some lesser. Separate consideration of each 
component of the damage may be required to determine for which losses re-
sulting from infringement of which interest the claimant is entitled to recover 
damages. For example, loss resulting from interference with purely economic 
interests is treated restrictively in several systems11 and the same may also be 
true of the treatment of the interest in mental health.12 In systems where the 
recovery of non-pecuniary losses in general is subject to restrictive conditions, 
the success of a claim may depend on which protected interest is infringed: 
non-pecuniary loss may be recoverable if caused by injury to the person, but 
not if by damage to property.13 A distinction between recoverable and non-
recoverable components of the plaintiff’s loss on the basis of the protected 
interest infringed may also arise in a variety of other contexts.14 

8 Austria: Tort no. 4 ff., Denmark no. 2 f., England: Tort no. 2 f., Germany no. 13 ff., Israel 
no. 3.

9 Germany no. 18.
10 France no. 2, Italy no. 2 ff., Spain no. 2 ff. See also Hungary no. 1 ff. and 16; Poland no. 6 ff.
11 Austria: Tort no. 14, Denmark no. 2, England: Tort no. 18, Germany no. 20, Israel no. 3, United 

States no. 4.
12 England: Tort no. 20, Israel no. 3, United States no. 4.
13 Austria: Tort no. 5 ff. and 14, Germany no. 14 and 21, Hungary 16 f., Italy no. 4 and 6, Poland 

no. 9.
14 See, e.g., England: Tort no. 2 (tort of private nuisance protecting only against interferences with 
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In France, Hungary, Poland and Spain, the distinction between different pro-
tected interests generally has little significance in considering the tortfeasor’s 
liability,15 but it may do so exceptionally, for example, under the special liabil-
ity schemes for road traffic accidents in France and Spain.16 In fact, it seems 
that in no system is the distinction wholly redundant in determining the extent 
of tortious liability. 

3. CASE STUDY (different kinds of loss; contributory negligence) P is injured, and 
his glasses are broken, in a traffic accident negligently caused by D. P claims 
compensation for a) pain and suffering b) medical expenses and c) his broken 
glasses. Is P’s harm regarded as a single indivisible loss or as a plurality of in-
dependent losses? Assuming P had not fastened his seat belt, how is his contribu-
tory negligence taken into account with regard to each of the three categories of 
his damage?If there are differences in the effect of the contributory negligence 
depending on the kind of loss suffered, how are these justified?

It appears that most (though not all) country reporters were content to regard 
P’s overall loss as a plurality of independent losses resulting from the car ac-
cident for the purposes of establishing liability and calculating the damages.17 

In systems that do not generally distinguish between different protected inter-
ests, however, the preference was to treat this as a case of a single indivisible 
loss, with the result that the requirements of liability need not be addressed 
separately for each head of claim. It is simply that a single injury has different 
aspects.18 Naturally, this is not to deny that a causal link must be established 
between D’s driving and each component of P’s loss.19 Though the different 
aspects of P’s loss are indivisible in terms of the requirements of liability to be 
applied, they may yet be divisible causally.

On the above facts, P’s contributory negligence would be taken into account with 
regard to his aggregated loss (pain and suffering, medical expenses and property 
damage) and would affect the global award of compensation rather than merely 
specific categories of loss in the majority of countries in our survey.20 But it must 
be noted that this assumes that there is the same causal relationship between the 
contributory negligence and each harm sustained; distinct elements of the overall 
loss would have to be treated separately if the contributory negligence towards 
them was different in degree or impacted on them differently.21 

land), Austria no. 5 and Germany no. 11 (application of theory of protective purpose).
15 France no. 2 ff., Hungary no. 15, Poland no. 6, Spain no. 5 f.
16 France no. 5, Spain no. 7.
17 Austria: Tort no. 8 f., Denmark no. 6, England: Tort no. 6, Germany no. 17, Italy no. 7. 
18 France no. 2 f, Poland no. 15, Spain no. 9. Cf. Hungary no. 19 (distinction between pecuniary 

and non-pecuniary losses, but not between different pecuniary losses).
19 Cf. Poland no. 12.
20 Austria: Tort no. 11, England: Tort no. 7, Germany no. 17, Hungary no. 19, Israel no. 6, Poland 

no. 14, Spain no. 10, United States no. 7.
21 Austria: Tort no. 10, Denmark no. 8, England: Tort no. 7, Germany no. 18, Hungary no. 22, Israel 

no. 11, Italy no. 11, Poland no. 13, Spain no. 10, United States no. 7. See also infra no. 16.
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By way of exception to the general approach, a few jurisdictions do sometimes 
take contributory negligence into account differently depending on the kind 
of loss suffered. The claimant’s overall loss is (further) divisible to that ex-
tent. The broadest exception is recognised by German law, where the normal 
method of adjusting the damages for contributory negligence is considered to 
be inappropriate for non-pecuniary losses because of their incommensurability 
with money. The court must not, in a first step, assess damages for pain and 
suffering and then, in a second step, reduce them by an amount that reflects the 
victim’s contributory negligence. Instead a one-step procedure is to be followed 
whereby the court makes an overall estimation of the appropriate award.22 In 
other systems, a narrower exception is recognised in the special context of 
road traffic accidents. In France, different rules apply to the assessment of 
contributory fault depending on whether damage to goods or bodily injury is in 
question, with the rules for the latter being more generous to the victim, at least 
if he is a non-driver. As Galand-Carval observes, this distinction is justified 
by the idea that the financial burden imposed on automobile insurers must be 
concentrated on those injuries that affect victims most seriously.23 Conversely, 
a provision of the Austrian Motor Vehicle Act states that, if the passenger fails 
to comply with the obligation to fasten his seat belt, his compensation claim 
is reduced (in derogation from the general rule on contributory negligence) 
only with respect to his compensation for pain and suffering. This provision, 
which again entails the divisibility of the passenger’s loss, has been subject to 
persistent criticism from Austrian scholars.24 

An economic analysis of the factors that may currently, and should from the 
standpoint of economic efficiency, be taken into account in apportioning dam-
ages under a contributory (or comparative) negligence regime may be found 
in the special report, entitled Introduction to Economic Analysis of Loss Divi-
sion, contributed to this volume by Gilead.25

4. In your national tort law, are there cases other than in respect of personal 
injury where the requirements for liability have to be addressed separately for 
each different kind of loss even though the harm resulted from a single tortious 
act or omission?

A variety of specific matters were raised in answer to this question. As has 
been mentioned above (no. 2), some jurisdictions address the requirements 
for liability separately for different kinds of loss resulting from the same tor-
tious conduct, and this entails distinctions between different kinds of loss even 
within the category of non-personal injuries, for example, between property 
damage and pure economic loss.26 Also adverted to previously (supra no. 3) 

22 Germany no. 19.
23 France no. 6.
24 Austria: Tort no. 12 f.
25 See Economic Analysis, no. 24 ff.
26 Austria: Tort no. 4 ff. and 14, Denmark no. 9, Germany no. 20, Israel no. 7.
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are the exceptional limitations applicable to the recovery of non-pecuniary loss 
(especially where there is no personal injury) in some systems.27 Product liabil-
ity may also be noted in this context, because the limitations on recoverable 
property damage under the EC Product Liability Directive28 mean that com-
pensation for (for example) damage to the defective product itself and damage 
to property not intended for private use must be sought under the general law, 
and not under the Directive.29

Apart from the above, it is hard to draw anything by way of substantial conclu-
sion from the various matters raised by the country reporters, though it may 
be observed that the special treatment accorded to funeral expenses, and hence 
their divisibility from other losses for which damages are awarded, was high-
lighted in more than one report.30

Recoverability of Consequential lossB. 

5. Please state how consequential loss is defined in your national tort law. Is 
consequential loss regarded as an independent harm that has to be addressed 
separately or as part of the overall damage, meaning that there is no need 
to re-consider the requirements for liability found to have been satisfied in 
respect of the “primary loss”? Where is the line drawn between several inde-
pendent losses and a consequential loss?

Consequential loss is a recognised concept in all countries in our survey31 other 
than France, Hungary, Italy and Poland.32 In the latter countries, recoverability 
of all loss, whether direct or consequential, depends entirely on whether the 
basic requirements for liability are satisfied in the instant case.33 Even here, 
however, it may have to be asked whether successive manifestations of dam-
age are in a “sufficient” or “adequate” causal relationship with the tortious 
conduct.34 In Spanish tort law, though the concept of consequential loss is 
“scarcely known”, a not entirely dissimilar distinction is drawn between “in-
trinsic loss” (harm to the damaged thing itself) and “extrinsic loss” (harm to 
the victim’s other property assets).35 

Amongst those countries which do recognise the concept, several distinct ideas 
can be identified. First, there is the distinction drawn in both Germanic and com-
mon law systems between loss consequent on the infringement of a right or pro-

27 Austria no. 14, Germany no. 21 f., Hungary no. 20.
28 Directive 85/374 on Liability for Defective Products.
29 Noted in France no. 8 and Italy no. 8.
30 Austria: Tort no. 15 f., Poland no. 16.
31 Austria: Tort no. 17 ff., Denmark no. 10 f., Germany no. 23 ff., Israel no. 8, Spain no. 12 ff., 

United States no. 10. In English law, the term is used for expository purposes though it does not 
denote a formal legal category: see England: Tort no. 9 ff.

32 France no. 15, Hungary no. 21, Italy no. 10, Poland no. 20 ff.
33 Hungary no. 21, Italy no. 10, Poland no. 20 ff.
34 France no. 15, Italy no. 10, Poland no. 20.
35 Spain no. 12.
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tected interest, which is therefore recoverable, and loss that is not consequent on 
such infringement, which is non-recoverable (e.g. pure economic loss).36 

Secondly, the distinction between direct and consequential loss may be rel-
evant to the application of scope of liability rules. In English law, for example, 
in torts of damage to property, a distinction is drawn between injury to the 
property itself and consequential loss: only to the latter is the test of remote-
ness of damage applied.37 Conversely, in several systems, classification of a 
given injury as consequential or “secondary” may favour the victim when it 
comes to the application of scope of liability rules. An example given in the 
Israeli report is where a local anaesthetic injected at a dental clinic, expected 
to cause only temporary dizziness and fatigue, actually caused an unprece-
dented and unforeseeable neurological paralysis. The dentist was liable for 
the unforeseeable paralysis because it was a secondary loss following upon 
the primary foreseeable dizziness.38 The same outcome might well obtain in 
other common law systems, though perhaps differently justified. To somewhat 
similar effect is the German theory of Vorverlegung des Verschuldensbezuges 
by which the defendant’s fault must be assessed relative to the “primary loss” 
(the infringement of a subjective right) rather than the consequential damage.39 
A Supreme Court decision of 1952 serves as an illustration of the approach.40 
In the 1920s, the plaintiff lost his leg in a car accident for which the tortfeasor 
was liable. Several years later, during the Second World War, the plaintiff was 
injured during an air raid. His handicap prevented him from reaching shelter 
in time. Consequently, his remaining leg had to be amputated. After the war, 
he sued the defendant for this ulterior loss. The defendant claimed the loss was 
unforeseeable because no one in the 1920s could have anticipated the horrors 
of World War II. For the BGB, this was no objection. Once it was established 
that the defendant was liable for the loss of the first leg, he was obliged to com-
pensate for the (consequential) loss of the second leg as well. It was irrelevant 
whether the latter was reasonably foreseeable.

In general, however, it may be said that most systems require satisfaction of the 
ordinary conditions of liability whether the loss is considered to be “primary” 
or “consequential”.41 But this does not entail the indivisibility of the damage, 
for it may be that these conditions (e.g. foreseeability of loss) are more easily 
satisfied in their application to primary or direct as opposed to consequential 
losses, even though the two types of loss are not distinguished at the level of 
substantive law.42

36 Austria: Tort no. 18, England: Tort no. 18, Germany no. 23, Israel no. 3 and United States no. 
4 and 10. The same approach is also taken in the common law as regards pure mental injury: 
England: Tort no. 20, Israel no. 3 and United States no. 4.

37 England: Tort no. 10 f.
38 Israel no. 14. 
39 Germany no. 24 f.
40 Germany no. 25.
41 Austria: Tort no. 18, Denmark no. 11, Hungary no. 21, Israel no. 9, Italy no. 10, Spain no. 13.
42 Denmark no. 11.
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6. CASE STUDY (consequential loss; contributory negligence) P’s right hand is 
injured in a traffic accident negligently caused by D. Consequently, P is un-
able to pursue his career as a piano teacher for six weeks. P thus sustains loss 
of earnings. Assuming that P himself acted negligently and that his negligence 
contributed to his pain and suffering, but it did not have any effect on his abil-
ity to work and therefore on his loss of earnings, to what extent is D liable 
for a) P’s pain and suffering and b) his loss of earnings? In the instant case, 
is loss of earnings regarded as an independent loss that has to be addressed 
separately?

In general, for contributory negligence to affect the claimant’s recovery of 
compensation, it must be a factual cause of the harm.43 For the majority of 
jurisdictions, this would mean – on the facts of the case study – that only P’s 
compensation for pain and suffering is reduced, and not his compensation for 
loss of earnings, as his carelessness had no effect on his ability to work.44 
In essence, the accident has caused two distinct injuries which are subject to 
separate evaluation from the point of view of contributory negligence. This 
distinction between the two injuries is further reinforced in Germany by the 
different approaches taken to the assessment of pecuniary and non-pecuniary 
losses in the light of contributory fault.45 However, not all country reporters 
were convinced that the separate evaluation of P’s loss of earnings meant that 
it was properly considered “an independent loss”.46 

7. CASE STUDY (consequential loss; statute of limitation) In January 2000 D breaks 
into the production hall of P Company, which manufactures computer equip-
ment. He damages some high-tech components which have been prepared for 
delivery to other manufacturers. Since the break-in and the damage caused by D 
are not noticed immediately by P Company staff, some of the damaged computer 
equipment is sent to different manufacturers (A, B, and C) without having been 
repaired adequately prior to dispatch. Consequently, P has to pay damages to 
his customer A. After successfully claiming recourse from D in January 2002, P 
is sued for damages by his customer B and in January 2003 by C. Are the pay-
ments to B and C regarded as consequential losses that are part of the overall 
damage caused by D, or as independent losses that have to be addressed sepa-
rately? What are the commencement dates for the limitation periods applying to 
P’s recourse actions in respect of his payments to A, B, and C?

43 Austria: Tort no. 19, Denmark no. 12, England: Tort no. 13, Germany no. 27, Hungary no. 22, 
Israel no. 11, Italy no. 11, Poland no. 25, Spain no. 15, United States no. 11. Israel no. 11 treats 
this as an aspect of the claimant’s duty to mitigate. As noted above (no. 9), special rules apply in 
France to determine the effect of contributory negligence for personal injury suffered in a road 
traffic accident: France no. 5 and 10. Note also the Austrian approach to losses (other than pain 
and suffering) resulting from a vehicle passenger’s failure to fasten his safety belt or wear a hel-
met, which (it seems) would have been significant if, in the case study, P’s fault had contributed 
to his loss of earnings: See supra no. 8 and Austria no. 12 f.

44 Austria: Tort no. 20, Denmark no. 13 f., England: Tort no. 13, France no. 11, Germany no. 27, 
Hungary no. 22, Italy no. 11, Spain no. 15. Cf. Poland no. 26.

45 Supra no. 8 and Germany no. 28.
46 See Austria: Tort no. 21, Spain no. 15, and compare United States no. 11. 
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The losses P incurs paying damages to A, B and C are in principle recoverable 
in every country in this survey, even those which normally exclude liability for 
pure economic loss; here P’s losses are consequent on damage to his proper-
ty.47

In the country reports, two broad approaches can be discerned to the issue of 
limitation of actions. In a first group of countries, the limitation period runs 
from the date on which the property damage could reasonably be discovered; 
the economic losses represented by the liabilities to A, B and C are regarded as 
consequential on that “primary” loss, and do not give rise to limitation periods 
independent of that applicable to the primary loss.48 However, it appears that 
discovery of the liabilities to A, B and C may trigger limitation periods distinct 
from each other,49 perhaps on the basis that different primary losses are in 
question, the goods sent to each customer being separate items of property.50 
Depending on the further facts that are presumed in the above scenario, the 
possible commencement dates for the applicable limitation period(s) are the 
date on which the burglary was discovered,51 the date(s) on which P was sued,52 
or any intervening date on which P could reasonably have discovered the dam-
age to the relevant goods.53

In the second group of countries, each liability to A, B and C is a new or in-
dependent loss and triggers a new limitation period on the date on which it 
was reasonably discoverable.54 A narrower range of possible commencement 
dates therefore applies in these systems, stretching from the date on which P 
was sued by his customers,55 to the date of the final judgments condemning P 
to pay damages to the customers,56 and the dates on which P paid damages to 
B and C.57 

Though described in the Questionnaire as recourse actions, not all reporters 
considered that these were recourse actions as normally understood (actions by 
one wrongdoer against another wrongdoer responsible for the same damage), 
rather than ordinary actions brought by the victim of a tort.58 Had the actions 

47 Austria: Tort no. 22, Denmark no. 15, England: Tort no. 15, Germany no. 29.
48 Austria: Tort no. 22 ff., Denmark no. 15 ff., England: Tort no. 14 ff., Germany no. 29 ff., Israel 

no. 12, United States no. 12.
49 Denmark no. 17.
50 England: Tort no. 16.
51 Germany no. 35 (assuming that the liabilities to A, B and C were reasonably foreseeable at this 

time).
52 Denmark no. 16 f., United States no. 12.
53 Austria: Tort no. 27, England: Tort no. 16.
54 France no. 13 f., Hungary no. 23 ff., Italy no. 12 f., Spain no. 18. A variant approach appears to 

be taken in Poland, where the payments to the customers are regarded as consequential losses 
but trigger new limitations periods insofar as P’s recourse actions are concerned: Poland no. 
29.

55 France no. 14.
56 Spain no. 18.
57 Hungary no. 25, Italy no. 13, Poland no. 28.
58 See England: Tort no. 15 explicitly, and implicitly (semble) Germany no. 29, Spain no. 16 ff.
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in fact been recourse actions in these systems, different limitation provisions 
may well have applied.

8. In your national tort law, are there any other cases not previously mentioned 
where it may be decisive whether a harm is regarded as a consequential loss, 
and therefore only part of the “primary loss”, or as an independent harm 
caused by the same tortious act or omission?

The analysis provided in answer to Question 5 (supra no. 12 ff.) covers most 
of the substantial issues mentioned here in the country reports. However, one 
further matter of interest here is the complex structures theory highlighted in 
the report for England and Wales.59 In determining whether there is damage to 
“other property” or merely pure economic loss, it is suggested that the different 
components of a complex structure should be regarded as distinct, such that 
the result of a defect in one component is, when damage to another ensues, 
damage to other property (e.g. a defective central heating boiler causes a fire 
which damages the house in which it is installed). The theory is recognised in 
principle but has been little explored in practice or in the secondary literature. 
It occupies a relatively narrow corner of English tort law. Nevertheless it is a 
rare and hence notable example of an explicit concern with the divisibility and 
indivisibility of damage in the national tort laws covered by this study.

Liability Caps and Minimum ThresholdsC. 

9. Please state when, if at all, liability for damage is capped in your national 
tort law. In such cases, are there statutory provisions or case-law principles 
which deal with the issue of whether the consequent damage is a single indi-
visible loss – in which case the tortfeasor’s overall liability is capped by the 
maximum amount – or a plurality of several independent losses, for each of 
which the tortfeasor is liable up to the maximum amount?

Liability caps self-evidently constitute a device for dividing up the damage 
which the defendant has caused into recoverable and non-recoverable portions, 
but they are rather unusual in general tort law in most countries, being mostly 
limited to the area of strict liability.60 They often arise under liability regimes 
established under international conventions, for example, in respect of damage 
for nuclear accidents61 and air carrier liability.62 It may also be noted that the 

59 England: Tort no. 19.
60 Austria: Tort no. 32 f., England: Tort no. 21 ff., France no. 16, Germany no. 37, Hungary no. 27, 

Israel no. 15, Italy no. 15, Poland no. 32 ff., Spain no. 20.
61 England: Tort no. 22 f., Germany no. 46, Hungary no. 27, Poland no. 32 f., Spain no. 23. See 

further the Paris Convention on Third Party Liability in the Field of Nuclear Energy 1960 and 
the Vienna Convention on Civil Liability for Nuclear Damage 1963.

62 Austria: Tort no. 34, England: Tort no. 24 f., France no. 16, Germany no. 37, Hungary no. 27, 
Italy no. 15, Poland no. 35, Spain no. 22, United States no. 16. The Montreal Convention on 
International Carriage by Air 1999 was adopted within the EU by Council Regulation (EC) No. 
2027/97 of 9 October 1997 on air carrier liability in the event of accidents. 
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Member States of the European Union were given an option to incorporate a 
cap on liability under the Product Liability Directive63 in respect of damage to 
persons caused by identical items with the same defect; the Directive says that 
the cap must be set at no less than € 70 million.64 But only Germany, Portugal 
and Spain currently avail themselves of this opportunity.65 

Amongst European countries in our study, Denmark is exceptional in mak-
ing extensive use of liability caps in its general law of tort and not just under 
specific liability regimes.66 But many states in the US also have statutory caps 
on liability in their general tort law, mostly concerned with non-pecuniary loss 
and punitive damages.67

As in other contexts,68 the distinction between personal injury and property 
damage is relevant here because many national tort laws apply different caps 
for personal injury and property damage,69 or establish a cap only with regard 
to either property damage70 or personal injury71 or, more narrowly, the non-
pecuniary components of a personal injury claim, e.g. permanent incapacity or 
pain and suffering.72 The form of the compensation (lump sum or annuity) may 
also be relevant in determining the applicable cap.73 To this extent, the different 
components of a claimant’s overall loss may be considered divisible.74

In addition to caps relating to specific kinds of loss, a cap may also apply to the 
overall loss suffered by an individual victim or to multiple victims.75 The over-
all cap may be linked to a particular originating event,76 or a series of originat-
ing events,77 or to a specified period of time.78 In such cases, it may be said that 
specific losses are aggregated to form an indivisible whole.79 However, it is the 
language of the relevant provision, rather than the intrinsic properties of the 
losses in question, that is decisive in determining whether aggregation is to be 

63 Directive 85/374 on Liability for Defective Products.
64 Art. 16 (2).
65 European Commission, Report from the Commission on the Application of Directive 85/374 

on Liability for Defective Products, COM(2000) 893 final (2001), 20. See Germany no. 37 and 
Spain no. 21. Greece previously exercised this option but has since abolished the cap.

66 Denmark no. 19 ff. In Spain (no. 24 f.), the statutory tariffication scheme for personal injuries 
in road traffic cases demonstrates another way of limiting liability but does not involve the use 
of caps as such.

67 United States no. 14 ff.
68 See supra no. 2 ff., 9 and 11.
69 Austria: Tort no. 33 ff., Germany no. 38.
70 Poland no. 35.
71 Austria: Tort no. 33, Denmark no. 20 ff., Israel no. 15, Spain no. 22.
72 Denmark no. 20 ff., Israel no. 15, United States no. 16 f.
73 Austria: Tort no. 33 and 35, Germany no. 47.
74 Austria: Tort no. 37.
75 Austria: Tort no. 33 and 35, Denmark no. 24 f., England no. 22 f., Germany no. 38, Hungary no. 

27, Poland no. 32 f., Spain no. 23, United States no. 17 f.
76 E.g. a single road traffic accident: Germany no. 38.
77 E.g. the supply of identical items with the same defect under Directive 85/374: supra no. 24.
78 Denmark no. 24 f. (annual cap on compensation for pharmaceutical injuries).
79 Denmark no. 25.
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effected. Difficulties of application in practice may be anticipated in advance, 
and sought to be avoided by the use of appropriate words. For example, an 
explicit distinction may be made between a continuing (single) occurrence and 
a succession of causally-linked but independent occurrences.80

10. Please state when, if at all, the victim has to bear a minimum threshold of 
loss himself in your national tort law. In such cases, are there statutory provi-
sions or case-law principles which deal with the issue whether the damage is a 
single indivisible loss – so that the victim has to bear the below-the-threshold 
loss only once – or a plurality of several independent losses, with the threshold 
therefore applied several times over?

Minimum pecuniary thresholds are significantly less common in the systems 
included in our study than caps. Israel and the USA make no use of them at 
all.81 In Europe, except in Denmark, the only pecuniary threshold to be found 
is that under art. 9(b) of the EC Product Liability Directive (considered under 
Question 11, infra no. 27 f.). In Denmark, prescribed pecuniary thresholds ap-
ply to claims in respect of pharmaceutical and medical treatment injuries: the 
threshold applies only once to the whole loss, which may therefore be regarded 
as indivisible.82 Some country reporters also mentioned here the gravity thresh-
old used in various contexts to determine whether the claimant has suffered 
sufficient injury to bring a claim.83 Conceivably, these could raise interesting 
aggregation questions (e.g. can the effects of two injuries be combined to get 
over the threshold?) but the data provided for this study do not allow further 
analysis here.

11. CASE STUDY (minimum threshold in product liability) A short circuit in the elec-
tric system causes a fire in P’s parked car which completely burns out. The fire 
also destroys P’s golfing equipment that was stored in the car boot, and his car 
telephone system. P claims compensation from the manufacturer on the basis of 
the latter’s liability for defective products. Is the whole damage – to the vehicle’s 
telephone system, the vehicle itself and the golfing equipment – to be treated as 
a single indivisible loss or as a plurality of independent losses? The EC Product 
Liability Directive prescribes a minimum threshold in respect of claims for prop-
erty damage. Would separate thresholds apply to each loss – i.e. P’s car, the car 
telephone system, and the golfing equipment – or would a single threshold apply 
to the whole amount? Could one even argue that the damage to the golf bag and 
the damage to the golf clubs are to be regarded as independent losses?

80 England: Tort no. 23.
81 Austria: Tort no. 38, England: Tort no. 26, France no. 17, Germany no. 39, Hungary no. 28, 

Israel no. 16, Italy no. 16, Poland no. 36, Spain no. 26, United States no. 20.
82 Denmark no. 31 ff.
83 Denmark no. 29 and 35 (loss of earning capacity), France no. 18 (nuisance and scheme for 

compensating medical accidents).
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All reporters agreed that the Directive’s minimum pecuniary threshold in 
respect of property damage applies to the aggregated amount of P’s claim,84 
excluding the damage to the vehicle because damage to the defective product 
itself does not fall under the Directive.85 Though no reporter was able to identi-
fy a decided case in which the threshold’s application was addressed, there was 
general agreement that the actionable damage consisted of one indivisible loss 
embracing the damage to the telephone system, the golf bag and the clubs.86 

The only country where the question whether the threshold applies to each 
component or the overall loss is said to have received direct attention is Aus-
tria. The wording of the Austrian Product Liability Act suggests that the thresh-
old applies to each damaged thing, but the dominant view in the academic 
literature is that the limitation applies to all losses to a single victim resulting 
from the damaging event,87 in accordance with the general view of the report-
ers in this study.

12. Which criteria are decisive in establishing liability caps and minimum 
thresholds in your national tort law? Consider, in particular, the following: the 
kind of loss (e.g. personal injury or damage to property); the form of liability 
(e.g. fault-based liability or strict); the personal attributes of the victim or the 
tortfeasor (e.g. employee, minor, professional); other criteria (e.g. compensation 
by annuities or by lump-sum). If the law recognises such distinctions, could one 
argue that the loss sustained by the victim in consequence of a single tortious act 
or omission has to be regarded as a plurality of separate losses, some of them 
subject to liability caps or minimum thresholds, and some of them not?

Various criteria for the establishment of liability caps are suggested in the 
country reports. First, there is the form of liability, as caps are predominantly 
to be found in the area of strict liability.88 Then there is the kind of loss that has 
been suffered. Different caps may apply to personal injury, on the one hand, 
and property damage, on the other.89 Some systems apply caps predominantly 
in relation to personal injury.90 Conversely, in Poland, liability caps normally 

84 Austria: Tort no. 41, Denmark no. 37 f., England: Tort no. 29, France no. 24, Germany no. 42, 
Hungary no. 29, Italy no. 17, Poland no. 37, Spain no. 27.

85 Note that some German commentators entertain the view that the exclusionary rule of the 
Product Liability Directive applies only to the defective component, and does not preclude 
compensation of the larger product in which the defective component is contained. However, 
Wagner finds this theory “implausible”: see Germany no. 44. For a similar discussion relating 
to Austrian law, see Austria: Tort no. 42 ff.

86 Austria: Tort no. 40, Germany no. 42, Hungary no. 29, Italy no. 17. Ehlers (Denmark no. 37) 
agrees that the threshold is applied to the whole (indivisible) amount but argues that the damage 
also consists in a plurality of independent losses insofar as the requirements of liability have to 
be satisfied for each.

87 Austria: Tort no. 39.
88 Austria: Tort no. 48 f., Germany no. 46, Hungary no. 27, Israel no. 17, Italy no. 15, Poland no. 

32 ff., Spain no. 28. 
89 Austria: Tort no. 48, Denmark no. 39, Germany no. 47, Israel no. 17, Spain no. 28.
90 Denmark no. 39, Israel no. 17, Spain no. 28, United States no. 22 f.
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relate to property damage, as personal injury claims are not customarily sub-
jected to limitation by the national legislator but only by virtue of international 
treaty obligations.91 A further criterion for the establishment of liability caps, 
though not so widely accepted, is the factual context of the claim. Liability 
caps may apply in the context of claims for medical injuries92 and employer’s 
liability.93 This study disclosed no examples of caps imposed on claims by par-
ticular types of victim – except insofar as the identity of the victim is implied 
(e.g. as patient or employee) in the context-specific caps just discussed – but 
one example was reported of caps applicable because of the tortfeasor’s iden-
tity: in the United States, many states apply a cap to claims against a public 
entity or political branch of the state.94 Lastly, the form of the damages may 
be an important consideration. In the United States, caps are most commonly 
applied to the award of punitive damages.95 In Austria and Germany, different 
caps apply depending on whether the victim is compensated by annuities or in 
the form of a lump sum.96

Minimum liability thresholds were too rare in national systems to allow 
meaningful discussion of underlying policies. In some national systems, both 
thresholds and caps were so exceptional as to preclude identification of any 
discernable legislative policy relating to their establishment.97

There was a measure of acceptance that the loss suffered by a victim in con-
sequence of a single tortious act or omission might have to be regarded as a 
plurality of separate losses, some of them subject to liability caps or liability 
thresholds, and some of them not.98 It was also conceded that the application 
of particular caps might entail the treatment of losses of a particular descrip-
tion as indivisible.99 But some reporters doubted whether rules on caps and 
thresholds had any significance for the classification of loss as divisible or 
indivisible.100 It seemed rather that the divisibility or indivisibility of the loss 
was a consequence of the way in which caps or thresholds were formulated, 
and not something inherent in the damage itself. 

Plurality of LossesD. 

13. When property jointly owned by two or more parties is damaged, is the 
harm resulting from such damage considered to be a plurality of several inde-
pendent losses sustained by each person whose rights have been infringed? 

91 Poland no. 35.
92 Denmark no. 39, United States no. 22 f. Such caps have also been proposed in Hungary (no. 

30).
93 Denmark no. 39, Hungary no. 30, United States no. 22 (employment discrimination cases).
94 United States no. 25.
95 United States no. 22 and 24.
96 Austria no. 33 and 35, Germany no. 47.
97 England: Tort no. 30, France no. 25, Italy no. 18. 
98 Austria: Tort no. 52, Denmark no. 40, Poland no. 34. Cf. Israel no. 17.
99 Austria: Tort no. 40, Denmark no. 37 f., Germany no. 42 and 47, Hungary no. 29, Italy no. 17.
100 Israel no. 17, Spain no. 26 and 30.
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The harm resulting from damage to jointly-owned property is regarded in some 
systems as a plurality of several independent losses: each of the co-owners 
suffers a loss of his own and can consequently bring an independent action in 
proportion to his share of the property.101 In other systems, the damage suffered 
by the co-owners is considered to be a single indivisible loss, and any one of 
the co-owners can bring an action for damages and recover the full amount.102 
Of course, this does not mean that the co-owner filing the claim eventually 
pockets the totality of the damages awarded. National systems have different 
mechanisms to ensure that each co-owner ultimately receives an amount pro-
portionate to the extent of his interest.103 

The Polish report argues that the treatment of each co-owner’s loss as separate 
follows from the definition of damage in Polish law by reference to the theory 
of difference.104 None of the other country reports addresses the theory under-
lying the classification of the co-owners’ losses as independent or indivisible, 
but it again seems that this is posterior to the legal regime adopted, not prior 
to it.

14. CASE STUDY (joint ownership) P1 and P2 are joint owners of a building that 
has been destroyed by a malicious arson attack by D. Is the harm sustained by 
P1 and P2 regarded as a single indivisible loss or as two losses sustained by 
P1 and P2 independently, and what are the consequences of the chosen clas-
sification?

In keeping with the rival analyses set out above, Austria, Denmark, Hungary, 
Israel, Italy and Poland regard the harm sustained by P1 and P2 as a plurality of 
several independent losses, i.e. each co-owner has suffered a loss of his own.105 
England, France, Germany, Spain and the United States, on the other hand, 
treat the damage to the jointly-owned property as indivisible.106

15. CASE STUDY (ownership and right of use) P1 owns wooded land over which 
P2 has acquired the prescriptive right to collect timber. D negligently causes 
a fire which destroys the wood. Is the harm suffered by P1 and P2 regarded as 
a single indivisible loss or as two independent losses, and what are the conse-
quences of the chosen classification?

In this case study, it is quite obvious that P1 and P2 have separate interests over 
the destroyed property. Almost every country reporter in this study accepted 

101 Austria: Tort no. 54, Denmark no. 41, Hungary no. 31, Israel no. 18, Italy no. 19, Poland no. 
40.

102 England: Tort no. 32, France no. 28, Germany no. 49 f., Spain no. 31, United States no. 26. In 
the United States, all co-owners are usually required to join the action for damages: no. 27.

103 See, e.g. England: Tort no. 37, France no. 28 f., Germany no. 49.
104 Poland no. 40.
105 Austria: Tort no. 56, Denmark no. 43, Hungary no. 31, Israel no. 18 f., Italy no. 19, Poland no. 

40.
106 England: Tort no. 32, France no. 28, Germany no. 51, Spain no. 32, United States no. 27. 
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that there is a plurality of independent losses, even if they arise out of damage 
to the same property, where separate interests are affected. P1 can claim in 
respect of the reduction in the value of his land; P2 for the value of the timber 
he would have collected.107 Spain seems to be unique amongst the national sys-
tems studied here in allowing the holder of the timber rights (P2) to claim not 
only for his own losses but also those suffered by the owner of the land (P1).108 
The Spanish report consequently prefers, albeit somewhat tentatively, to treat 
this as a case of a single indivisible loss consisting of different heads of dam-
age, some of which are sustained by P1 and others by P2. It should be noted 
that P2’s ability to claim for P1’s loss does not preclude, as an alternative, a 
claim by P1 himself for those heads of damage falling into his sphere. 

Plurality of Losses and Multiple TortfeasorsE. 

16. Under what conditions is it assumed that multiple tortfeasors have jointly 
caused a single harm to the victim? Under what conditions is it assumed that 
multiple tortfeasors have caused independent losses to a single claimant that 
have to be addressed separately? What are the prerequisites of joint liability 
for harm caused by multiple tortfeasors? Could one argue that there are sev-
eral independent losses caused by different tortfeasors, but that the tortfeasors 
are jointly and severally liable for the entire loss at the same time?

Broadly speaking, multiple defendants can be held liable for a single injury on 
the basis of either causal connection or concerted action.

The basic starting point of all legal systems is that each tortfeasor is liable for 
the damage he personally caused. Where multiple tortfeasors cause harm to a 
single victim, and it is possible to attribute specific injuries or a proportion of 
the overall damage to individuals amongst them, the liability of each is prima 
facie for a proportion of the whole. However, if it is impossible to attribute dis-
tinct parts of the damage to different tortfeasors because they are all part of one 
integrated causal chain, solidary liability109 is the rule in most legal systems. It 
is therefore crucial to know whether the victim’s injury is or is not “divisible 
by causation”110 and how to draw the line between what is “the same damage” 
and what is “different damage”.111 As Bagińska observes, “the same damage… 
means damage that is one and indivisible. Damage is still ‘the same’ even if it has 
occurred at different consecutive times and in different forms.”112 She posits, by 

107 Austria: Tort no. 57, Denmark no. 44 ff., England: Tort no. 39, France no. 27 f., Germany no. 
53, Hungary no. 33, Israel no. 20, Italy no. 20, Poland no. 42, United States no. 29. 

108 Spain no. 33 f.
109 I.e. the liability of each individual tortfeasor for the whole loss. For discussion of the terminol-

ogy, see W.V.H. Rogers, Comparative Report on Multiple Tortfeasors, in: W.V.H. Rogers (ed.) 
Unification of Tort Law. Multiple Tortfeasors (2004) 272 ff.

110 United States no. 30. See also Austria: Tort no. 60, France no. 32, Germany no. 59, Hungary 
no. 34 ff., Spain no. 36.

111 England: Tort no. 43, Israel no. 24, Poland no. 45.
112 Poland no. 45.
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way of illustration, a personal injury that causes several losses, for example, a 
loss of the capacity to work justifying a claim for an annuity, costs of treatment 
and non-pecuniary loss.113

It follows from the above that the principles governing the liability of mul-
tiple tortfeasors are themselves based on the distinction between a single loss 
and a plurality of losses.114 Several reporters stated that policy considerations 
– whether to favour the victim or the wrongdoer – were decisive in determin-
ing whether there should be solidary liability for the aggregate harm or pro-
portional liability for fractions of it.115 Even where the harm is indivisible by 
causation, solidary liability is not the inevitable rule but only the usual result 
of a weighing of the relevant policies. The balance may, however, fall the other 
way, as evidenced by the abrogation of solidary liability in favour of propor-
tional liability in some 40 states in the US.116 

In a special contribution to this volume, Gilead considers the policy factors rel-
evant to the division of liability between multiple tortfeasors from the perspec-
tive of law and economics. For a number of reasons, he considers that there can 
be no simple answer to the question of how to achieve the efficient apportion-
ment of liability between defendants. Even looking purely from the perspective 
of efficient deterrence, it may be impractical and ineffective for the court to try 
and internalize to each party an appropriate share of the expected loss, for ex-
ample, because each actor may be unaware of the risk-utility considerations act-
ing on other possible defendants and hence unable to predict the amount of his 
own share of the ultimate liability.117 Additionally, what is required for efficient 
deterrence may well conflict with other aspects of economic efficiency, specifi-
cally efficient loss-spreading and efficient administration.118 Gilead concludes 
therefore that courts seeking to divide past losses among past actors in ways 
that would increase aggregate well-being can often rely on no more than rough 
estimations or commonsense, and neither economic analysis nor actual rules of 
division applied by the courts provide effective guidance, given the complexi-
ties, uncertainties and the informational difficulties in such cases.119

Whether or not individuals in a group of multiple tortfeasors causally contrib-
uted to harm that resulted from the group’s actions, most legal systems adopt 
concerted action as an alternative basis for the imposition of solidary liability.120 

113 Poland no. 45.
114 Austria: Tort no. 59, Germany no. 54.
115 Hungary no. 35 (citing prevention and compensation of the victim), Israel no. 24 f, United 

States no. 33.
116 United States no. 33.
117 Economic Analysis no. 20 ff.
118 Economic Analysis no. 49 ff. and 55 ff.
119 Economic Analysis no. 59.
120 Austria: Tort no. 61, Denmark no. 49 f., England: Tort no. 42 f., France no. 33 f., Germany no. 

55, Hungary no. 38, Israel no. 21 f., Italy no. 24, Poland no. 45 ff., Spain no. 38, United States 
no. 35. In Austria (no. 61), Hungary (no. 38), Italy (no. 24) and Poland (no. 53 ff.), a causal 
relationship is still said to be required in such cases, but appears to be readily inferred.

 38

 39

 40



Comparative Summary 489

Every participating tortfeasor is liable for the aggregate damage, and to that 
extent there is one indivisible loss, and not (as may have appeared at first 
glance) a plurality of independent losses. This is further explored in the case 
studies below.

17. CASE STUDY (joint and concurrent liability) D1, D2, and D3 plan to rob a 
couple, E and F. D1 will wait in the car and is responsible for their getaway. 
D2 will use his gun to keep the couple under control and take the money from 
E, while D3 will take the jewellery which F is wearing. D1, D2 and D3 agree to 
use force if it appears necessary. As a result of E defending himself against D2, 
the latter fires his gun, injuring E who subsequently claims compensation for 
medical expenses and pain and suffering. F claims restitution of her jewellery 
and, as it was damaged in the fracas, the cost of repairs. In the instant case, 
is there considered to be one overall loss which is attributable to each of the 
tortfeasors to the same extent or are there several independent losses, each at-
tributable to a different tortfeasor? To what extent are D1, D2 and D3 liable?

All reporters agree that D1, D2 and D3 have solidary liability for the harm 
suffered by E and F even though it is clear from the facts that only D2 actually 
harmed E. As has been mentioned (supra no. 42), for most jurisdictions this 
result is based on a concept of concerted action.121

For Hungarian law, it is said that no comparable concept exists. Nevertheless 
in our case D1, D2 and D3 would have a solidary liability, Menyhárd argues, 
because “they were acting together, their conduct was interrelated and deter-
mined the resultant damage in an integrated causal chain”. Whether such a link 
exists is “a question of judicial evaluation having regard to the tortfeasor’s 
conduct, causation, policy questions and the position of the victim.”122 

18. CASE STUDY (personal injury was explicitly excluded) Assuming the same 
facts as above, is the case treated differently if D1, D2 and D3 initially agreed 
not to use force, but D2 nevertheless fired his gun when E failed to comply with 
his orders? In this case, does D2 bear exclusive responsibility for E’s injury, or 
can D1 and D3 also be held liable for it on the basis that there is one overall 
loss that is attributable to each of the tortfeasors to the same extent?

Here, it is doubtful whether one can still base liability on concerted action, 
and hence get round the difficulty that individual causal contributions may 
refer only to certain parts of the overall harm. In most countries, the decisive 
consideration is foreseeability, i.e. what the other two robbers should have had 
in their contemplation, and, in particular, whether D2’s deviation from the plan 

121 Austria: Tort no. 62 f., Denmark no. 51, England: Tort no. 45, France no. 35, Israel no. 29, 
Poland no. 49 ff., Spain no. 41, United States no. 35. Cf. Italy no. 24 (not mentioning concerted 
action). Under German law the doctrine is restricted to collaboration to commit a crime: Ger-
many no. 60.

122 Hungary no. 38 and 35.
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could reasonably have been foreseen.123 Elsewhere the focus is – apparently 
more narrowly – on the extent of the agreed plan.124 In Hungary, as already 
noted, the question is whether the damage is a common and indivisible result 
of the chain of causation (answer on these facts: yes).125 Evidently, if D2 alone 
is responsible for E’s injury on the basis that his use of the gun was unforesee-
able or a departure from the agreed plan, E’s injury has to be regarded as divis-
ible from the damage for which the three defendants have solidary liability. 

Divisibility of Damage and Causal IndeterminacyF. 

19. To deal with problems relating to the proof of causation – especially in 
mass tort scenarios – some jurisdictions have developed exceptional rules 
which allow for the imposition of liability on the basis of the defendant’s cre-
ation of a risk, whether or not it can be shown that the defendant’s conduct was 
a “but for” cause (sine qua non) of the victim’s injury. Does your national tort 
law recognise such rules? If so, what exactly is considered to be the loss the 
victim has sustained?

Several exceptional rules allowing for the imposition of liability on the basis 
of the defendant’s creation of a risk can be found in the legal systems consid-
ered in this study. English law, for example, explicitly recognises a doctrine of 
material contribution to risk and, as risks are infinitely divisible, proportions 
the damages to the defendant’s contribution to the total risk. A statutory excep-
tion, providing for full solidary liability, is made in mesothelioma cases.126 In 
US tort law, a variety of exceptional rules may be found, including alterna-
tive liability, market share liability, enterprise liability and several special rules 
applied in asbestos cases.127 In Israel, the courts recognise two exceptional 
categories of risk-based liability: liability for loss of chance, and liability for 
creation of risk. The latter was explicitly recognised in a controversial Su-
preme Court decision of 2005: the Court held D liable for 20% of P’s loss on 
the ground that the probability that P’s loss was caused by D’s medical negli-
gence was 20%.128

Most civil law countries prefer to have recourse to evidential concepts such as 
presumptions,129 the lowering of the general standard of proof,130 or reversing the 
burden of proof.131 In France, for example, the presumption of causality recogn-
ised in 2001 by the Cour de Cassation in the case of infection with the hepatitis 

123 Austria: Tort no. 65, Denmark no. 52, England: Tort no. 48, France no. 36, Israel no. 30, Italy 
no. 25, United States no. 36.

124 Germany no. 62, Spain no. 42.
125 Hungary no. 40.
126 England: Tort no. 49.
127 United States no. 39.
128 Israel no. 31 ff.
129 France no. 37 ff., Poland no. 62 f.
130 Italy no. 27.
131 Denmark no. 54 ff., France no. 37 ff., Germany no. 71, Poland no. 62 f.
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C virus following a blood transfusion was enacted statutorily the following year. 
The Court has since confirmed that the claimant need only establish a possibility, 
not the probability, of causation.132 In Germany, in the area of medical malprac-
tice, we see an alternative evidential technique: the court reverses the burden of 
proving causation, though only in cases of gross malpractice.133

Spanish law eschews the specific techniques mentioned above, but is said to 
have adopted a very flexible approach to establishing causation on the evi-
dence.134 

Notwithstanding this general reliance upon concepts of evidence, substantive 
exceptions from the ordinary requirements of factual or natural causation are 
also to be found in some civilian systems. First, there is liability for alternative 
causation where two or more defendants are potential causes of the claimant’s 
harm, but it cannot be determined to what extent, if at all, each contributed to it. 
Such liability arises on a joint and several basis under or by analogy to Code pro-
visions in Austria (§ 1302 ABGB) and Germany (§ 830 (1) sent. 2 BGB).135 In 
Austria, this is justified by the argument that the risk arising from the impossibil-
ity of clarifying the precise origin of the damage should be borne by the tortfea-
sor who acted unlawfully and culpably and not by the injured party who was not 
at fault. The resulting liability rests on potential causation, which also provides 
the basis for liability even where it is possible that the damage arose by chance, 
and not because of a tortious act. In such a case, proportional rather than solidary 
liability is imposed on the basis that the non-tortious risk falls within the victim’s 
sphere.136 German law, by contrast, remains resistant to such innovations.137

An alternative approach is to recognise liability for loss of a chance, as under 
French, Italian and Israeli law. The loss of chance is conceived as a distinct 
item of damage, separate from the adverse outcome for which the claimant 
seeks damages, albeit on a discounted basis, and must itself be proved accord-
ing to ordinary standards.138

In a more recent development in France, a court in Nanterre recognised a li-
ability for damage consisting in “the exposure to a risk to health” in the case of 
a mobile telephone mast located in the claimants’ vicinity. The Court accepted 
that whether there was in fact a risk to health, given the existing state of scien-
tific knowledge, could neither be affirmed nor excluded with certainty.139

132 France no. 40 ff.
133 Germany no. 71. 
134 Spain no. 43. There seems to be a hint of the same flexibility of approach in Denmark 

no. 54 ff.
135 Austria: Tort no. 60 and 66, Germany no. 56.
136 Austria: Tort no. 66.
137 Germany no. 63 ff.
138 France no. 43, Israel no. 32, Italy no. 27. Liability for loss of chance is undoubtedly recognised 

in other countries covered by this study, but is not mentioned in the country reports. 
139 France no. 44.
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It will be apparent from the above that several systems have now recognised 
some form of risk-based liability, whether under the name of material con-
tribution to risk, potential causation or loss of chance (the chance lost being 
equivalent to an increased risk of the adverse outcome in question). However, 
the adoption of a risk-based liability in this sense does not entail treating the 
damage itself as exposure to the risk.140 An alternative approach is to view the 
damage as the harm which materialises, and the defendant’s contribution to 
the risk as a means of satisfying a weakened causal requirement in the case at 
hand.141 Risk-based liability does not necessarily entail the award of propor-
tional damages (see further infra no. 51 ff.) and cannot therefore be decisive on 
the question whether the damage is divisible or indivisible.

20. CASE STUDY (exposure to risk from multiple sources) V has worked in suc-
cessive periods of employment with D1, D2 and D3. In each of these periods 
of employment, he was exposed to asbestos through his employer’s negligence. 
He has recently been diagnosed as suffering from mesothelioma, severely re-
ducing his life expectancy, as a consequence of his employment-related as-
bestos exposure. Mesothelioma is not a disease of degree (unlike asbestosis) 
and the additional exposure does not contribute to its severity. The scientific 
evidence does not show whether the mesothelioma resulted from asbestos ex-
posure in any single period of employment, or cumulatively from exposure in 
different periods of employment. Can D1, D2 and D3 be held liable in your 
national tort law? If so, is V considered to have sustained a single indivisible 
loss or a plurality of different losses?

The above case study is the scenario arising in the English Fairchild case.142 
Although the claimants in that case could not satisfy the normal requirement 
of a “but for” causal nexus, the House of Lords recognized an exception from 
the orthodox approach, and awarded the claimants damages on the basis that 
the defendant had materially contributed to the risk of injury, even if not to the 
injury itself. It was later clarified that the defendant’s liability in such a case is 
proportional to the risk for which he was responsible, and not a solidary liabili-
ty.143 This may be seen to follow from the basis of the liability in risk creation 
rather than the proven causing of harm: risks are infinitely divisible. However, 
the national legislature intervened almost immediately to restore joint and sev-
eral liability in cases of mesothelioma (though proportional liability continues 
to apply in all other cases falling under the Fairchild exception).144

There seems to be similar equivocation between solidary and proportional lia-
bility elsewhere in the common law. In Israel, it seems clear that the defendants 
would be liable, but there is no certain answer as to whether their liability is 

140 This is the approach of, e.g., English law: see England: Tort no. 51.
141 This is the approach adopted in, e.g., Austria (no. 60 and 66).
142 Fairchild v Glenhaven Funeral Service Ltd [2002] UKHL 22, [2003] 1 AC 32, considered in 

England: Tort no. 51.
143 England: Tort no. 51.
144 England: Tort no. 52 f.
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solidary or proportional. Gilead favours a flexible rule which allows propor-
tional liability where the policy considerations applicable to the situation in 
question point in that direction.145 In the United States, however, there is no 
doubt that the victim would be treated as having sustained a single indivisible 
loss for which all those contributing to the risk would be liable on a solidary 
basis.146 

Most continental systems reject the adoption of a liability based on the creation 
of risk as such, and the majority of country reporters favoured holding D1, 
D2 and D3 jointly and severally liable on the facts of the instant case, seeing 
the loss as indivisible.147 In systems where no such case has yet come before 
the courts, this outcome is explicitly justified on grounds of policy (deterring 
the wrongdoer, compensating the victim, etc.).148 It is not always clear what 
the principled basis would be for holding the defendants liable in such a case, 
though in some jurisdictions an analogy is suggested between the present facts 
and others in which special rules have already been adopted to ease the burden 
of proving causation.149 

In several countries, the problem case would be treated under workers’ com-
pensation, not tort law,150 but the reporters addressed the point of principle 
anyway. In Germany, it is suggested that the courts might well reject the appli-
cation of the joint and several liability provided for under § 830(1) sent. 2 BGB 
on the grounds that this would require that each of the several contributions 
to the risk would in itself have been sufficient to cause the whole loss, which 
may not be the case on the facts.151 In Austria, however, analogical application 
of the somewhat similar § 1302 AGBG to such a case can be justified on the 
basis of the previously mentioned concept of potential liability, assuming the 
defendants have all acted unlawfully and culpably so as to put the claimant in 
concrete danger. The resulting liability is solidary.152

21. In the so-called DES cases, some American courts held several defendants 
liable even though their causal responsibility for the claimant’s injury was not 
established in the way that would ordinarily be required. These cases dealt 
with a plurality of both tortfeasors and victims. While it was not possible to 
prove which tortfeasor had harmed which victim, liability was imposed upon 

145 Israel no. 38.
146 United States no. 44. Because the workers’ compensation laws bar suit against the employer, 

the action would have to be against the various asbestos producers involved.
147 Denmark no. 59, Hungary no. 42, Poland no. 64. Monti (Italy no. 30) and Ruda/Solé (Spain 

no. 44) do not expressly talk of an indivisible loss, but they consider that the three defendants 
could in principle be held jointly liable in their systems.

148 Denmark no. 56 fn. 51, Hungary no. 42, Poland no. 64.
149 See, e.g. France no. 45 suggesting an analogy with the legal presumption of causation currently 

applied in cases of infection following a blood transfusion.
150 Austria: Tort no. 67, Germany no. 67. In Spain, the claim would be filed before a labour court, 

where proof of causation has not generally proved problematic: no. 44. 
151 Germany no. 68.
152 Austria: Tort no. 67.
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each defendant for a percentage represented by that defendant’s share of the 
DES market (market share liability). Under your national tort law, would such 
a liability model be suitable? If so, please address on the basis of the following 
case what exactly is regarded as the loss sustained.

The great majority of jurisdictions do not recognize market share liability.153 
In some systems, it is considered contrary to the established approach to cau-
sation.154 Elsewhere it is rejected as less favourable to the victim than the sol-
idary liability that would otherwise result.155 In Austria and Israel, however, 
market share liability is supported as a permissible development of existing 
principles,156 and such a development has at least not yet been ruled out in 
English law or French law.157 

22. CASE STUDY (market share liability) D1, D2, and D3 are pharmaceutical 
manufacturers producing drugs which are based on the same chemical agent 
and distributed in state A. Years after bringing the drug onto the market it 
turns out that the agent used in the drugs causes cancer. P is one of thousands 
of victims who, like all the others, is unable to show which manufacturer’s 
product (D1, D2, or D3) he has been ingesting. According to the market share 
theory, however, P can claim compensation from each of them (D1, D2, and 
D3) though limited by the market share of the specific manufacturer in state A. 
If this market share model is applicable under the tort law provisions of your 
country, what is regarded as the loss for which each manufacturer is liable? 
Is this loss scenario regarded as a single indivisible loss or as a plurality of 
independent losses?

Most country reporters did not answer this question as market share liability is 
not yet recognized in their systems.158 In the United States, where the concept 
originates, it is suggested that P’s injury would be treated as a single, indivisible 
loss, even though the defendants are only severally liable for their market share 
percentage of P’s damages, but also that the loss for which each manufacturer 
is liable can be conceptualised as the risk of injury to each of the victims.159 
This suggests to us that the application of the terms divisible and indivisible 
is a far from straightforward matter in this context, and may depend on the 
perspective (claimant’s or defendant’s) that one adopts. The same loss may be 
both divisible and indivisible when considered from different viewpoints.

153 Denmark no. 60, England: Tort no. 54, France no. 44, Germany no. 69 ff., Hungary no. 43, 
Israel no. 39, Italy no. 31, Poland no. 65, Spain no. 46.

154 Germany no. 69, Italy no. 31, Poland no. 65.
155 Spain no. 45.
156 Austria: Tort no. 68, Israel no. 39.
157 England: Tort no. 54, France no. 46.
158 Denmark no. 61, England: Tort no. 55, France no. 47, Germany no. 72, Hungary no. 44, Israel 

no. 39, Italy no. 28, Spain no. 46.
159 United States no. 46.
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Procedural AspectsIII. 

JurisdictionA. 

23. Under the procedural laws of your country, can the place of the harmful 
conduct or the place where the harm occurred be decisive for the question of 
which courts have jurisdiction? How are cases addressed when harmful con-
duct causes different losses in different places? Could compensation for all the 
losses be claimed before one court even though the harm occurred in different 
jurisdictional areas? If so, would the entire harm be regarded as a single indi-
visible loss or as a plurality of independent losses?

When a single harmful act or omission causes different losses in different plac-
es the question arises by what means it is decided which court has jurisdiction 
and whether the overall damage resulting from the tortious conduct may or 
must be divided by filing separate claims. In some cases, different elements of 
the overall damage may have to be the subject of claims before the courts of 
different jurisdictional areas. This question arises on both an international and 
a domestic level. 

In his special report on aggregation and divisibility of damage from a conflict of 
laws perspective, Thiede considers international jurisdiction for the countries of 
the European Union, where a set of unified rules applies.160 Under the Brussels 
I Regulation, the claim must be filed in the country where the defendant is do-
miciled (art. 2) or alternatively – in matters relating to tort, delict or quasi-delict 
– the plaintiff may choose the jurisdiction of “the courts of the place where the 
harmful event occurred” (art. 5(3)).161 According to the ECJ, these words cover 
both the place where the tortious conduct occurred and the place where the dam-
age was suffered.162 This is the context in which the question of divisibility or 
indivisibility assumes greatest importance. The divisibility of damage between 
different jurisdictions threatens the basic objective of conflict of laws regimes: to 
have a single competent court and a single applicable law.163 Though the temp-
tation to forum shop in cross-border damage scenarios is weakened by limit-
ing each state’s jurisdiction to the damage caused on its own territory,164 there 
remains a risk of inconsistent judgments, while the multiplication of proceed-
ings arising from a single tortious act or omission may be thought economically 
wasteful in itself. In theory, these disadvantages could be avoided if the damage 
were seen as a single indivisible loss, as in the case of consequential loss result-
ing from an initial infringement of the claimant’s protected right or interest: only 
the place of the initial infringement, not the place(s) of the consequential loss, 

160 Conflicts no. 1 ff. and 7 ff.
161 Art. 5(3) of the Regulation 44/2001 on Jurisdiction and the Recognition and Enforcement of 

Judgments in Civil and Commercial Matters (Brussels I).
162 ECJ 30 November 1976, 21-76 Handelskwekerij G.J. Bier BV v Mines de potasse d’Alsace SA 

[1976] ECR 1735. See further Conflicts no. 11.
163 Conflicts no. 5.
164 Conflicts no. 13.
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has jurisdiction as the place where the damage was suffered.165 However, ques-
tions of divisibility and indivisibility have not yet received significant attention 
in the general conflict of laws literature.

Where there are multiple tortfeasors, art. 6 of the Regulation provides much 
greater scope for the aggregation of different claims, providing ancillary jurisdic-
tion over co-defendants even if the court seised would not have had jurisdiction 
to entertain the additional claim in its own right (i.e. under art. 2 or 5(3) of the 
Regulation). The claim may be filed in any country in which any co-defendant 
is domiciled, provided there is a connection between the various claims of such 
kind that it is expedient to hear them together.166 The resulting aggregation of 
claims does not depend on whether the loss in question is divisible or indivisible 
but on the policy of avoiding the risk of inconsistent judgments.167

Turning to jurisdiction on a national level, we find an approach somewhat 
reminiscent of that adopted to determine jurisdiction under EC law, but with 
significant differences in some systems. General jurisdiction is normally es-
tablished according to the defendant’s residence168 and the claimant can seek 
compensation for all his losses before one court even though they arose in 
different jurisdictional areas. By way of alternative, a special jurisdiction for 
tort cases is also often provided. The countries in this study were split between 
those where special jurisdiction arises only with regard to the place where 
the tortious conduct occurred,169 and those where the claimant may sue either 
whether the tortious conduct occurred or where the damage was sustained.170 
In Denmark, it has yet to be finally resolved what is meant by the statutory 
words “the place where the tort happened”. Most cases favour the place of the 
harmful conduct over the place where the harm occurred, but Danish scholars 
would allow the claimant to choose either jurisdiction provided that the extent 
of the damage in the place of occurrence is not entirely insignificant.171 

A different approach is to be found in the US, as the place of the accident is 
never decisive in itself in determining which courts have jurisdiction.172 Per-
sonal jurisdiction is traditionally established by reference to the defendant’s 
domicile or residence or by consent between the parties. In addition the state 
long arm statutes extend jurisdiction to those outside the state who neverthe-
less have sufficient “minimum contacts” with the state, such that the state may 
constitutionally assert jurisdiction over a non-resident.

165 Conflicts no. 13.
166 Conflicts no. 17.
167 Conflicts no. 17.
168 Austria: Tort no. 71, England: Tort no. 56, France no. 48, Hungary no. 45, Israel no. 40, Poland 

no. 71, Spain no. 52. For the importance of the domicile of one of the parties under the law of 
the USA, see United States no. 47.

169 Austria: Tort no. 72 f., Israel no. 40, Poland no. 71. The regime in Spain is rather more compli-
cated, but fits broadly into this category (no. 49 ff.).

170 England: Tort no. 56, France no. 48 ff., Germany no. 74, Hungary no. 45, Italy no. 33 ff. 
171 Denmark no. 63.
172 United States no. 47 ff.
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The country reports do not envisage a large role here for questions of divis-
ibility and indivisibility of damage. It is noted, for example, that damage is not 
indivisible just because it can be considered in all its aspects before a single 
court.173 

24. CASE STUDY (national jurisdiction; place where the loss occurred) In the 
jurisdictional area of court W, D poisons P’s food. This food is fed to P’s dog 
in the jurisdictional area of court X. Consequently, the dog starts to vomit 
while in the jurisdictional area of court Y and makes a mess of P’s car. In the 
jurisdictional area of court Z, P himself consumes the poisoned food and con-
sequently suffers stomach cramps and nausea. Before which court can P sue 
for compensation in respect of his losses (messed-up car, pain and suffering, 
loss of earnings)? Can all the claims be filed before the same court?

It follows from the above that P can claim for his compensation before court W 
in the vast majority of jurisdictions, as this is considered to be the place where 
the tortious conduct occurred.174 For some systems, P has the alternative of 
suing in the place where the damage was sustained, and could therefore file a 
claim in courts Y and Z, but this could mean that P would have to split up his 
claim (i.e. he would have to file different lawsuits to recover his full loss).175 
This apparently reflects an intuitive assessment that the losses are separate and 
not indivisible. This analysis is not, however, universal. In Denmark, Hungary 
and Italy, it appears that all P’s losses could be considered by a single court 
pursuant to procedural rules governing related actions,176 while, in Spain, the 
court of the place of the most numerous or qualitatively the most important 
claims has jurisdiction over the whole loss.177 Elsewhere P can still ensure that 
all his claims are dealt with by the same court, by choosing to sue in either the 
place of the defendant’s residence (not indicated in the case study facts) or the 
place of the tortious conduct. Evidently, use of these aggregating mechanisms 
does not entail treating the loss in this case as indivisible.

Value of the ClaimB. 

25. Is the value of the claim at all decisive in respect of procedural aspects of 
the claim (e.g. with regard to attorney fees, court fees, admissibility of legal 
remedies, or court jurisdiction, or for any other reason)? If so, could there be 
different results when claims arising out of a single tortious act or omission 
are split up and filed separately? What difference (if any) does it make whether 
the harm sustained is regarded as a single indivisible loss or a plurality of 
losses?

173 Israel no. 42.
174 Austria: Tort no. 76, Denmark no. 64, England: Tort no. 57, France no. 53, Germany no. 76, 

Hungary no. 46, Israel no. 40, Poland no. 74. The same result is reached in the USA, albeit by 
a different route: United States no. 50.

175 England: Tort no. 57, Germany no. 76.
176 Denmark no. 65, Hungary no. 46, Italy no. 34 f.
177 Spain no. 52.
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In all countries in this study, the value of the claim determines which court 
is competent in the first instance.178 In Denmark, England and Spain, it also 
determines which procedure is applicable.179 The value of the claim is also 
important in most countries in the calculation of attorney fees180 and, in Austria 
and Germany, in determining the available scope for appeal and “revision”.181

In determining the financial value of a claim, all constituent elements are ag-
gregated. In this context, the reporters refer either to claims being “connected” 
with each other on a factual or legal matter or “arising out of the same tor-
tious conduct” to determine what has to be aggregated in fixing the value of 
“the” claim. Hence, it is mostly argued that the claim correlates to one overall 
loss.182 

For some jurisdictions, claims arising out of the same tortious conduct are usu-
ally aggregated when filed before the same court, and are therefore indivisible 
in the sense that they cannot as a rule be split up and filed separately. In some 
systems, however, claims arising out of a single tortious act or omission may 
be so treated. In Austria and Germany, the claimant is entitled to sue for only a 
part of his claim.183 As Wagner points out, this division may result in the parties 
filing claims before several local courts instead of one district court.184 How-
ever, as regards court fees, it is more costly to bring a series of separate small 
claims than to file one large claim.185 In systems accepting multiple partial 
claims, manipulation of which court has jurisdiction and the use of arbitrary 
partial suits with low fees risk as test cases can be prevented by treating the 
amount sued for as the value of the claim even where the claimant expressly 
reserves the right to bring further claims.186 Another relevant factor here is that 
the limitation period for any remaining claims continues to run notwithstand-
ing the filing of the partial claim.187

In the United States, claims may be aggregated by a single plaintiff or even 
a class of plaintiffs in order to meet the threshold needed for a federal court 
to have subject matter jurisdiction. This opportunity is not given for multiple 
plaintiffs acting outside a class.188

178 Austria: Tort no. 81, Denmark no. 68 (here the value of the claim has an impact on jurisdic-
tional matters only in certain cases), England: Tort no. 58, France no. 54, Germany no. 78, 
Hungary no. 47, Israel no. 43, Italy no. 36, Poland no. 75, Spain no. 53, United States no. 51.

179 Denmark no. 68, England: Tort no. 58, Spain no. 53.
180 Austria: Tort no. 80, Germany no. 79, Hungary no. 47, Italy no. 36, Poland no. 76, United 

States no. 52.
181 Austria: Tort no. 84, Germany no. 80 f. (Both reports took appeal and revision to be “legal 

remedies” in the sense intended by the Questionnaire.)
182 Austria: Tort no. 82, Denmark no. 69, England: Tort no. 59, France no. 56, Hungary no. 47.
183 Austria: Tort no. 85 ff., Germany no. 82.
184 Germany no. 78, see also Poland no. 77, United States no. 51. Israel no. 43. 
185 Austria: Tort 79 and 83, Germany no. 79, Hungary no. 47.
186 Austria: Tort no. 83.
187 Austria: Tort no. 86, Germany no. 83.
188 United States no. 51.
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Legal Effect of Prior Court Decisions and SettlementsC. 

26. Where a claim has been litigated and a final court judgment has been 
handed down, to what extent is the claimant barred from suing in respect of 
further harm arising from the same tortious act or omission? Is it decisive 
whether the loss that is the object of the later claim is regarded as part of the 
loss already addressed by the court or as an independent loss?

All jurisdictions recognise the concept of res judicata preventing a claimant 
from suing for claims which have already been decided by a court. In Eng-
lish law, the concept is more broadly construed than elsewhere, as it embraces 
matters (including heads of damage) which ought to have been raised in the 
initial proceedings but were not.189 The common law’s “single action rule” 
further reinforces the preclusion of re-litigation in respect of the same subject 
matter,190 and thus serves to aggregate different heads of damage in one set of 
proceedings,191 though it is mitigated to some small extent in English law by 
the availability of provisional damages in some cases of personal injury.192

Austrian and German law take a strikingly different approach to such matters. 
These systems have a “distinctively narrow”193 conception of the matter in 
dispute (Streitgegenstand) whereby it is for the claimant to define the scope of 
the claim brought before the court and therefore to determine to what extent a 
second action may be brought. The claimant can sue initially for a part of his 
loss, and then bring further proceedings for the remainder.194 Damages for pain 
and suffering are exceptional in this context as it is presumed that the claimant 
brought the full claim and a partial claim is only admissible exceptionally, for 
example, because it is not yet possible to assess the full effects of the claim-
ant’s injury. But in such a case the claimant can return to court for further non-
pecuniary damages only if harm which materialises later was not reasonably 
foreseeable at the time of the initial judgment.195 

Other countries considered in this study fall somewhere between these two ex-
tremes. The established practice of the French Cour de Cassation seems to be 
closest to Austrian and German law as it allows the victim to file a new claim 
under the head of elements of loss not included in the initial claim whether 
these were unknown or known at the date of the first action. In effect, this man-
dated a cutting-up (découpage) of the claimant’s loss. But as Galand-Carval 
reports, the court has seemed to adopt a stricter concept of res judicata in re-
cent decisions, putting the established practice described above into doubt. She 

189 England: Tort no. 63.
190 England: Tort no. 62.
191 United States no. 56.
192 England: Tort no. 62.
193 Germany no. 82.
194 Austria: Tort no. 86 f., Germany no. 83.
195 Austria: Tort no. 88, Germany no. 84. German law applies an especially strict test here, requir-

ing that the subsequent harm was not reasonably foreseeable even by an expert (ibid.).
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contemplates that the established approach to elements of loss not included in 
the initial claim may henceforward be limited to cases of personal injury.196 

Italian law also allows the claimant to re-litigate heads of loss not included 
in the initial claim, but only if the claimant expressly reserves his right to do 
so.197 

Elsewhere, further proceedings are permitted only if there is a change in the 
(known) facts, though this is interpreted with notable generosity towards the 
claimant in Hungary, where the discovery of new medical knowledge (e.g. 
relating to causation) has been considered sufficient to warrant the re-litigation 
of a decided case.198 In other countries, subsequent actions are allowed where 
new or aggravated damage consequent on the same tortious conduct was not 
reasonably foreseeable at the time of the initial trial, or where it was otherwise 
unreasonable to expect the claimant to claim for the loss that is the object of 
the further litigation.199

Several country reporters – variously located across the spectrum of approach-
es set out above – considered that the application of these principles was inde-
pendent of the nature of the loss as divisible or indivisible.200 But, in his report 
on Hungarian law, Menyhárd persuasively argues that it may be “crucial and 
decisive”201 whether the loss that is the object of the later claim is independent 
or part of the loss already addressed by the court; only in the former case 
can the second action proceed. This is true even under the broader approach 
taken to res judicata in common law systems. As Green and Hanner observe, a 
claimant may be able to bring more than one claim against a single defendant 
if he can establish that “separate tortious acts caused separate and distinguish-
able injuries which often require a temporal or geographic distinction in the 
multiple injuries”.202

27. CASE STUDY (prior decision) P’s car is damaged in a traffic accident negli-
gently caused by D. P successfully sues D for the cost of a respray. After judg-
ment, it turns out that it was not only the car’s paintwork that was damaged in 
the accident, but also the engine. Is P barred from bringing a second claim for 
compensation in respect of the damage to the engine? Is the damaged engine 
regarded as part of the loss already addressed by the court or as an indepen-
dent harm?

Applying the various principles described above, P would be barred from bring-
ing a second claim for compensation in respect of the damage to the engine in 

196 France no. 62 ff.
197 Italy no. 37.
198 Hungary no. 49.
199 Denmark no. 70, Poland no. 79 (in respect of non-pecuniary loss), Spain no. 55.
200 Austria: Tort no. 87, Denmark no. 70, Germany no. 83, Israel no. 46, Spain no. 55.
201 Hungary no. 48. See also Israel no. 50.
202 United States no. 56.
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most jurisdictions in this study.203 In the common law, the combined effect of res 
judicata and the single action rule requires both harms to be addressed in the same 
proceedings.204 A similar analysis now appears to apply in France, in consequence 
of the “judicial revolution” briefly adverted to above (no. 70) relating to heads 
of loss not included in the initial claim: on these facts, it seems that P would be 
barred from suing again because this head of loss should have been claimed in the 
earlier action.205 Further litigation would also be precluded in Poland, though here 
because of the crucial distinction between actual and future loss: as the damage 
to the engine existed at the time of the initial trial, P is barred from suing again 
whether or not his failure to sue for that loss earlier amounted to fault.206

In Austrian and German law, by contrast, further litigation is not excluded in 
principle, but the scope of the initial claim is decisive: if P limited the first claim 
to the cost of respray, he is not barred from bringing a claim in the future as there 
would be no identity of claim.207 In Italy, the same result pertains if the claimant 
reserved his right to sue for other loss in the first action, but not otherwise.208 In 
Spanish and Danish law, we find a different approach, and the key question is 
whether it was reasonable to leave out the claim in respect of the engine in the 
first proceedings, i.e. whether damage to the engine was foreseeable.209 

In Hungarian law, P’s ability to bring a new action for the damage to the engine 
appears to be more certain, in consequence of the Supreme Court’s flexible ap-
proach to res judicata. In the case study, the second claim would not be based 
on the same facts as were covered by the first judgment.210 

There was general agreement on the part of the reporters that the classification 
of the damage as divisible or indivisible had nothing to do with the application 
of the above principles to the facts,211 or at least was not conclusive.212

28. CASE STUDY (prior decision and contributory negligence) On the same facts 
as above, whilst addressing P’s compensation claim for the cost of the respray, 
the court holds that P was contributorily negligent and reduces the damages 
by half. Would the court hearing the subsequent claim for the damage to the 
engine be bound by the earlier court’s finding of contributory negligence? Is 
the damaged engine regarded as an independent loss that has not yet been 
addressed by the court, with the consequence that the earlier decision is not 
binding on the later court?

203 England: Tort no. 64, France no. 68, Israel no. 47 f., Poland no. 81, United States no. 59.
204 England: Tort no. 64, Israel no. 47 f., United States no. 59. In England, this obtains even where 

the causes of action are different: England: Tort no. 64.
205 France no. 68.
206 Poland no. 81.
207 Austria: Tort no. 59, Germany no. 85.
208 Italy no. 38.
209 Denmark no. 72, Spain no. 56.
210 Hungary no. 49.
211 Austria no. 89, Denmark no. 72, Germany no. 85, Israel no. 48, Spain no. 56.
212 Hungary no. 49.
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As noted above (no. 74), further proceedings would be precluded in the major-
ity of countries covered by this study. Assuming he could file a second claim, 
P would be bound by the prior finding of contributory negligence in most juris-
dictions.213 Once again, however, a different approach can be found in Austria 
and Germany. In these systems, the second court would not be bound by the 
earlier findings on contributory negligence as only the court’s ruling on the 
subject matter of the dispute is subject to res judicata, and not the findings of 
fact which are the basis of the decision.214 Polish law too denies that the first 
court’s findings are binding but, as Bagińska observes, the second court might 
well want to follow them for practical reasons.215

Whatever the analysis, the divisibility or indivisibility of the claimant’s loss 
appears again to be of little or no relevance in this context.216

29. CASE STUDY (legal effect of settlement) Again assuming the same facts, ex-
cept that P’s initial claim is settled out of court rather than being resolved 
judicially, is P barred from pursuing the second claim by the fact of the earlier 
settlement? If not, is an agreed reduction in the compensation for reasons of 
contributory negligence binding in the second claim? Is it significant whether 
the harm sustained is regarded as a single indivisible loss or a plurality of 
losses?

It is generally accepted that the legal effect of the settlement depends on its 
interpretation in accordance with principles of the law of contract.217 Except 
in France, where the Code civil explicitly provides for compromises to have, 
between the parties, the binding effect of a final judgment,218 the concept of res 
judicata as such is inapplicable to out-of-court settlements.219 One consequence 
of this analysis is that the binding effect of a compromise agreement may be 
negated by factors (e.g. incapacity) vitiating the contract.220 The focus on the 
precise terms of the settlement means – again – that the divisibility or indivis-
ibility of the damage is rarely, if ever, a significant issue,221 but there may be 
exceptional cases in which the indivisibility of the loss in respect of which the 
claimant now seeks to litigate, and that which was subject to the settlement, 
precludes further proceedings on the claimant’s part.222 

213 Denmark no. 73, Hungary no. 50, Israel no. 49, Italy no. 39, Spain no. 57, United States no. 
61.

214 Austria: Tort no. 90, Germany no. 86.
215 Poland no. 82.
216 Austria: Tort no. 90, Germany no. 86, Israel no. 49. But cf. Denmark no. 73 noting that, on the 

facts, the two losses should be seen as “not independent”.
217 Austria: Tort no. 92, Denmark no. 74, England: Tort no. 66, Germany no. 87 f., Hungary no. 

51, Israel no. 50, Italy no. 40, Poland no. 85, Spain no. 60.
218 France no. 68.
219 Austria: Tort no. 92, Denmark no. 75, Germany no. 87, Hungary no. 51, Israel no. 40, Spain no. 

59 ff., United States no. 63.
220 Poland no. 86, Spain no. 59.
221 Austria: Tort no. 92, Denmark no. 75, Germany no. 88, Hungary no. 51, Spain no. 62.
222 Israel no. 50.
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Class and Representation Actions, Test Cases, Mass TortsD. 

30. In your national legal system, what kinds of procedural mechanisms allow 
compensation claims by several different claimants to be combined before a 
single court? If different claims are combined, are they considered to relate to 
a single indivisible loss or to a plurality of losses?

In all participating jurisdictions, various different procedural mechanisms al-
low for related claims to be combined before a single court to promote judi-
cial efficiency. A widespread if rather basic mechanism is joinder of claims. 

This normally entails simply the procedural combination of closely connected 
claims for the purposes of a hearing in court, but each claim is still considered 
individually on its own merits and the decisions of the court on the various 
claims may well vary.223 The aggregate loss suffered by the individual claim-
ants is not therefore treated as indivisible.

The other main procedural devices for combining different claims – including 
class actions, representative actions by consumer protection associations, and 
test cases – are more sophisticated and often of recent development. Whether 
their adoption has implications for the classification of damage as divisible or 
indivisible is considered below (no. 83 ff.).

31. What are the prerequisites of a class action (or its nearest equivalent) in your 
national legal system? Please give examples of the use of class actions in tort 
cases in your country. What are the differences between claiming compensation 
by means of a class action and compensation claims filed by each victim sepa-
rately? If a victim is not satisfied by the judgment delivered by the court in a class 
action, can he bring an independent action on his own if a) he had previously 
been party to the class action, and b) he had never been party to the class action? 
What is the legal effect of a judgment in a class action? If a group of claimants 
sues for compensation by class action, does it lead to the aggregation of each 
claimant’s injuries so that they are regarded as a single indivisible loss?

Class actions are recognised not only in the country of their birth, the United 
States, but also in Denmark, Israel and Spain.224 No other participating legal 
system in this study knows such a form of collective redress.225 

Class actions remain controversial in the United States, especially in the per-
sonal injury context, where their availability has been severely constrained by 
the courts. They are now more commonly employed in cases involving prop-

223 Austria: Tort no. 94, Denmark no. 78, England: Tort no. 70, Germany no. 90, Hungary no. 52, 
Italy no. 47, Poland no. 87, United States no. 64.

224 Denmark no. 81 ff., Israel no. 51 f., Spain no. 66 ff., United States no. 69 ff. The collective 
Italian procedure described as a class action (no. 41 ff.) in fact more closely resembles a repre-
sentative action brought by a consumer association, and is considered in infra no. 91.

225 Austria: Tort no. 99, England: Tort no. 73, France no. 71, Germany no. 93, Hungary no. 53, 
Poland no. 89.
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erty damage, consumer protection, and medical monitoring.226 Filing of a class 
action is subject to five prerequisites: an adequately defined class, numerosity, 
commonality, typicality and representativeness. Depending on which type of 
class action is at issue, additional requirements may also be imposed.227 Here 
we limit our analysis to the class action under Rule 23(b)(3) of the Federal 
Rules of Civil Procedure which is that most frequently involved insofar as 
tort claims are concerned. A 23(b)(3) class action is permitted when the court 
finds that the questions of law or fact common to the members of the class 
predominate over any questions affecting only individual members and that 
a class action is superior to other available methods for the fair and efficient 
adjudication of the controversy. Judgment is binding for all members of the 
class but an opportunity may be provided to opt out of the class in advance 
so as to pursue an individual claim. Only 23(b)(3) class actions include an 
absolute right to opt-out. According to Green and Hanner, “in a class ac-
tion, the damages are aggregated in the sense that they are added together to 
determine the damages award against a defendant. They are not, however, 
merged into a single indivisible loss. Each class member’s individual claim 
for damages is preserved.”228 

The class actions allowed in other countries participating in this study have 
many common features with the American prototype. In Denmark,229 class ac-
tion claims must stem from the same factual circumstances and legal basis, 
it must be possible to appoint a class representative, and the court must con-
sider the cases suitable for class treatment. Only the class representative is 
considered a party to the case but the judgment is legally binding on all class 
members, though there is a right of individual appeal if no appeal is initiated 
collectively. It is envisaged that the procedure could be employed in a tort 
context, for example, an action for damages by passengers following a train 
derailment.

In Israel, the representative action procedure introduced in 2006 binds all 
members of the represented group if they did not explicitly opt out. The major 
ground for combining different claims into a representative action is the exis-
tence of substantial issues of law and fact which are common to all members 
of the represented group. To approve a representative action the court has to 
find that this procedure is the fairest and the most efficient way to resolve the 
matters in dispute and that the interests of each member of the group will be 
pursued in good faith and in an appropriate manner. The relevant Act provides 
that the personal loss of each group member has to be established before com-
pensation can be awarded, but allows for a “collective” remedy to the group, 
or part of it, or even the public at large, where compensation of the members’ 

226 United States no. 70 f. and 73.
227 United States no. 69.
228 United States no. 72.
229 Denmark no. 81 ff.
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personal losses is impracticable. In such circumstances, the overall combined 
loss may legitimately be considered “indivisible”.230

Under Spanish law,231 class actions (acciones de clase) are restricted to claims 
for compensation for damage to consumers and can be filed by a group of 
victims (provided they constitute a majority of all victims), a consumer asso-
ciation, or an “entity”, for example, an association of victims. The fact that a 
class action has been filed does not prevent individual consumers from filing 
their own claim in tort which will be dealt with separately. The class action 
procedure is premised on the occurrence of a damaging event (hecho dañoso). 
It is not precluded by the mere fact that every victim has suffered different 
injury, because the damage is considered to derive from the victims’ consump-
tion of a particular good or service and therefore to be common to them all.232 
The binding effect of the Spanish class action is thought to be rather unclear, 
but at least some scholars consider that res judicata affects non-parties who are 
the holders of the rights upon which the locus standi of the parties was based 
(especially where the party in question had, but did not take, the opportunity to 
intervene in the collective procedure).233

By and large these procedural mechanisms achieve the aggregation of claims 
without treating the combined loss suffered by all victims as indivisible. In 
Israel, however, the combined loss may be so regarded in circumstances where 
a collective remedy is awarded to the group, or part of it, compensation of the 
members’ personal losses being impracticable (supra no. 86). Nevertheless, the 
indivisibility here seems to be a consequence of the decision to award a col-
lective remedy in view of the diffuse and unascertainable nature of the losses 
suffered by individuals, and not because the aggregated damage is indivisible 
as such.

32. Under what conditions may an action (“a representative action”) be 
brought by a consumer protection association on behalf of a group of persons 
affected by the same tortious conduct? Please give examples of the use of rep-
resentative actions in tort cases in your country. What are the legal effects of 
a judgment delivered in such proceedings on compensation claims brought by 
each victim independently? If an individual victim is not satisfied by the court’s 
decision in the consumer action, can he pursue his own claim independently? 
Is the harm sustained by each victim regarded as an independent loss though 
it has been addressed by the court within the framework of the representative 
action?

230 Israel no. 52. The procedure is discussed here because it has closer affinities to the American 
class action than the consumer association representative actions considered under Question 
infra no. 89 ff.

231 Spain no. 66 ff.
232 Spain no. 69.
233 Spain no. 83.
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Several jurisdictions have introduced laws on consumer protection providing spe-
cial procedures for consumer actions. The Austrian Consumer Protection Act pro-
vides that certain associations can seek injunctive relief against a company which 
violated the law or bonos mores in its General Terms and Conditions. This en-
forces extra-individual and public interests, and does not legally affect the position 
of individuals. The same is true for a similar mechanism by which a company may 
be ordered to cease and desist from unethical business practices and misleading 
advertising.234 Similarly, under Hungarian law prescribed associations may file a 
claim against any party causing substantial harm to a class of consumers by illegal 
activities without prejudice to the right of the consumer to pursue a claim of his 
own.235 Polish law, by contrast, allows prescribed organizations to claim on behalf 
of consumers in cases pertaining to the protection of consumer rights and treats 
the consequent judgment as binding on the consumer because, as Bagińska ex-
plains, “he is considered a party to the proceeding (has material legal standing)”.236 
In Germany, representative actions brought by an association are confined to the 
area of competition law. These actions were originally limited to the seeking of 
injunctive relief, but since 2004 certain associations have also been entitled to seek 
disgorgement of gains, though only for the benefit of the federal treasury.237 This 
does not exclude claims by the individual consumers but as such claims would 
have to be based on the general law of delict, as Wagner points out, it would be 
very unlikely that such a claim would be filed: typically the harm to the individual 
consumer is minor in such cases and in addition the harm complained of is pure 
economic loss for which no general liability exists under German law.238 

Representative actions in other countries allow for the award of compensation to 
individuals. In France, victims of the same damage are allowed to form an asso-
ciation (ligue de defense) which can sue for compensation for its members. Judg-
ment is given in favour of the association, which collects the amount owed to in-
dividuals and then distributes it in the ways anticipated by its statutes.239 A more 
recent innovation is the action in joint representation (action en representation 
conjointe) whereby the victims give a mandate to an association so that it can act 
in their name and for their interests. Judgment is given in favour of the principals 
and not the representative association. The strict requirements to which these ac-
tions are subject (including a written mandate from each victim) means that they 
are practically never used.240 In Spain, a consumer association may file a claim 
to protect the rights and interests of its members. The association is treated as a 
substitute for its members, who are subject to the judge’s decision in the same 
way as if they had been parties. The individual victim is allowed to intervene in 
the procedure and request compensation for damage suffered.241

234 Austria: Tort no. 100 ff.
235 Hungary no. 54.
236 Poland no. 90.
237 Germany no. 96.
238 Germany no. 97.
239 France no. 73.
240 France no. 74 f.
241 Spain no. 85 f.
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In 2009, Italy was scheduled to introduce a new action (azione collettiva risarci-
toria) providing for the award of compensatory damages and other payments to 
multiple individual consumers.242 Only certain consumer associations and other 
entities deemed suitably representative of the interests of a given group of con-
sumers have legal standing to file such claims, which can be brought against 
any commercial, financial, banking or insurance enterprise. Claims in tort are 
expressly included. The court decision is binding only for those consumers who 
explicitly opt in, which has the consequence of precluding any independent ac-
tion by the consumer personally. If the court decides in favour of the consumer 
association, it sets out the criteria for determining the damages to consumers 
who have opted in, but does not specify the amounts to be awarded.

33. Do the procedural laws of your country provide any other mechanisms (e.g. 
test cases) for combining a number of different compensation claims before the 
same court? What preconditions must be met? In particular, is a specific link 
(legal connection) required between each of the losses alleged? What legal 
consequences flow from the combination of different compensation claims by 
such mechanisms?

Test cases are uncommon in the jurisdictions of continental Europe, but are well-
known features of the legal landscape in England and the USA, where they are 
considered to be especially appropriate where the claimants have “fundamentally 
divergent claims” which are unsuitable for a class action.243 The first step is to 
bring a group of related claims together before the same judge. Then certain of 
the claims are selected to go forward as lead actions while other claims are stayed 
pending the outcome of the test cases. Though the outcome of the test case is not 
formally binding on other claims stayed pending its resolution, it may be consid-
ered an abuse of process to seek to relitigate issues determined in it.244 In English 
law, the test case was recently incorporated within the framework of a more formal 
process. In cases where there are or are likely to be numerous claims giving rise to 
common or related issues of fact or law, the court may make a Group Litigation 
Order (GLO) whereby all the claims in question are entered on a group register 
and managed by a single judge. As under the informal strategy described above, 
selected claims on the register may be chosen to proceed as test claims while the 
others are stayed. The Civil Procedural Rules provide that “where a judgment or 
order is given or made in a claim on the group register in relation to one or more 
GLO issues… that judgment or order is binding on the parties to all other claims 
that are on the group register… unless the court orders otherwise”.245

In this context, we should also mention the German Act on Test Cases in Se-
curities Litigation.246 This was passed as an ad hoc response to a mass tort 

242 Italy no. 41 ff.
243 United States no. 77.
244 England: Tort no. 70 f.
245 England: Tort no. 72 and 75.
246 Germany no. 100 ff.
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case where the Deutsche Telekom AG was sued by almost 15,000 investors. 
The statute, which is effective till only 2010, can be seen as an “experiment in 
the area of collective redress.”247 Without it, Wagner claims, the court would 
have taken decades to settle all the individual claims. The Act provides for the 
court of appeals to resolve a test case (Musterklage) while other claims are 
stayed. The remaining claims are to be resolved by the court of first instance, 
in the light of the judgment of the court of appeals in the test case. Austrian 
law also knows test cases, whose conduct has been facilitated by the legislator, 
particularly under the Consumer Protection Act (KSchG). This provides that, 
in claims assigned to a prescribed association, the claim value thresholds for 
a “revision” appeal to the Austrian Supreme Court (OGH) do not apply. This 
makes it possible to bring a test case to the OGH even where the amount in 
question is very small. The judgment of the OGH is not formally binding on 
similar cases but may have an important signalling effect in practice.248 

34. CASE STUDY (railway accident) A train operated by D Company derails on 
a high speed line, injuring 100 of those on board. The victims have different 
legal relationships to D Company. Some were paying passengers, some were 
travelling gratuitously, and others had no permission to be on board. Is it 
possible to combine the compensation claims of the victims through a) a class 
action, b) a representative action, or c) any other procedural mechanism? If 
several claims are combined and addressed in the same proceedings, is the 
harm sustained by each victim regarded as part of a single indivisible loss or 
as an independent loss amongst a plurality of losses?

The facts of this case study are reminiscent of the accident involving a high 
speed train near the German village of Eschede in 1998. As under German law 
no adequate form of collective redress is in force, a private dispute resolution 
mechanism was set up by the tortfeasor and its insurer on an ad hoc basis, 
and dismantled after the resultant claims were settled. As Wagner reports, this 
system actually worked reasonably well and operated at very low cost, but a 
drawback is that its use is at the discretion of the wrongdoer.249 

Most other jurisdictions also lack specific instruments providing for collective 
redress in mass tort cases, other than the joinder of claims as described above 
(supra no. 81). In France, however, the claims arising in the case study might 
be coordinated through a defence league and, in England, by a Group Litiga-
tion Order.250 In Italy, it appears very likely that the case would be dealt with 
before a criminal court, which would state in its judgment that the victims of 
the crime have the right to obtain compensation in an amount to be determined 
by the civil courts in subsequent proceedings.251 In Spanish law, as the collec-

247 Germany no. 102.
248 Austria: Tort no. 96.
249 Germany no. 104.
250 England: Tort no. 76, France no. 81.
251 Italy no. 47.
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tive interest of a determinable group has been affected, and the losses of group 
members result from a single damaging event, a class action could be brought. 
This seems not to be affected by the consideration that, as a matter of sub-
stantive law, the passengers who travelled without permission may be denied 
compensation.252 However, it is doubtful that the claims in question would be 
resolved in a class action in the USA because of the different legal relation-
ships of the victims to D and the individual character of the damages.253 Other 
reporters also emphasise the independence of each victim’s loss amongst the 
plurality of losses arising from the incident.254

Insurance AspectsIV. 

Caps and DeductiblesA. 

35. In your national legal system, are there statutory principles or have the 
courts developed general principles that address the issue of whether a dam-
age event is considered to be a single incident, in which case it is the insurer’s 
overall liability that is limited by any applicable cap, or a plurality of several 
independent losses, in which case the cap applies to each, leaving the insurer 
to pay up to the specified sum for each one? Alternatively, is this issue ad-
dressed by standard clauses used in contracts of insurance?

Insurance policies commonly limit liability by a maximum sum – i.e. a cap – 
applicable to each “damage event”, “insurance event” or “occurrence” (as it is 
variously called). The definition of what is to be understood by these phrases 
is of general significance in the insurance sector, and not only for the applica-
tion of liability caps.255 As Lahnstein observes: “[f]ar-reaching consequences 
are attached to ‘soft’ preconditions that can be interpreted in different ways.”256 
The first step in determining whether a damage event was a single incident is 
to look to the policy language: the significant role played by the wording of 
individual policies and by principles of contract interpretation is highlighted 
by several reporters.257 In some countries, it is a general principle that ambigui-
ties in the insurance contract are construed against the party that drafted it.258 
However, the question what counts as a single “damage event “or “occurrence” 
is seldom addressed in national legislation.259 France is an exception in this 

252 Spain no. 89.
253 United States no. 78.
254 Hungary no. 56, Poland no. 93, Spain no. 89. But cf. Denmark no. 88, treating each victim’s 

harm as part of a single indivisible loss.
255 See further England: Insurance no. 16 f. and Insurance Aspects no. 5 ff.
256 Insurance Aspects no. 1.
257 Especially by Lewis as under English law, in contrast with most other jurisdictions, there are 

no standard policy wordings: see England: Insurance no. 1 ff. See also France no. 92 and 97, 
Germany no. 106, Italy no. 49 ff., United States no. 79, Insurance Aspects no. 6.

258 Austria: Insurance no. 7, France no. 86 (with the restriction that the contract in question was 
concluded by a consumer), United States no. 79.

259 Austria: Insurance no. 1, Denmark no. 91, England: Insurance no. 5, Germany no. 106, Italy 
no. 49, Poland no. 95.
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regard, as the French Insurance Code stipulates: “A harmful event is that which 
constitutes the effective cause of the damage.”260 

Even though there is no authoritative definition of the relevant event in most 
countries, there is widespread agreement that causation is a decisive factor in 
determining whether the damage has to be attributed to one or multiple oc-
curences. The Spanish principle of the “unity of incident” (unidad de siniestro), 
for example, considers all “the set of damage arising from a same cause” as a 
single incident261. In Germany too, the concept of Schadensereignis (damage 
event) has generally been equated with “the event that directly caused injury 
to a subjective right or other legally protected interest.”262 Similarly, a majority 
of US courts apply a causal test which asks “whether there was one proximate, 
uninterrupted, and continuing cause that resulted in all of the injuries and dam-
ages”. However, a few courts apply a results test, which looks to the effects of 
the accident or event, and takes a narrower view of the relevant occurrence.263

In other countries – including Austria, Denmark and England – causation is 
one of a triad of material factors, along with temporal and spatial connection, 
and one can therefore speak of the threefold “unities” of time, cause and place 
in considering whether the different losses are to be attributed to a single dam-
age event or occurrence.264

36. CASE STUDY (building insurance and insurance cap) P is the owner of factory 
premises consisting of several buildings which he has insured against harm 
resulting from severe weather conditions. The insurer’s liability is capped at 
€ 500,000 per damage event. During a thunderstorm that lasts several hours, 
two of the buildings are struck by lightning and both are completely burnt 
down. Each of the buildings was worth € 300,000. What is the insurer’s obliga-
tion to pay for the damage under the policy?

Analysis of this case study is consistent in almost all participating jurisdic-
tions: the cap of € 500,000 applies to the aggregate loss of € 600,000, i.e. 
there is one damage event.265 France, however, may be regarded as exceptional 
because, applying general rules on contract interpretation, the outcome would 
be that most favourable to P as he is a consumer. The cap would therefore ap-
ply to each destroyed building.266 Elsewhere, most reporters focused on the 

260 France no. 95.
261 Spain no. 91.
262 Germany no. 107. A decision of the BGH has caused controversy by ruling that the concept 

refers to the wrongful conduct of the insured that was the cause of the injury (ibid.), but this 
does not affect the decisive role played by causation.

263 United States no. 82.
264 Austria: Insurance no. 4, Denmark no. 91, England: Insurance no. 19 ff.
265 Austria: Insurance no. 9, Denmark no. 94, England: Insurance no. 27, Hungary no. 60, Italy 

no. 49, Poland no. 101, Spain no. 92, United States no. 85. In Germany, the issue does not arise 
because, in the standard fire insurance contract, the insurer is liable for the costs of repair and 
reconstruction only, and there is no need to stipulate a maximum cap: see no. 110.

266 France no. 97.
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thunderstorm as the single decisive event, and attached little or no significance 
to its duration over several hours, even though this made it arguable that there 
was insufficient temporal unity. Ehlers, however, argues that the single event 
analysis is appropriate only if it is assumed that the two buildings were struck 
by the lightning at almost exactly the same time, thereby establishing a tem-
poral nexus.267 By contrast, the prevailing opinion in the Austrian literature 
considers repeated damage to the same building to be a single event even if it 
is sustained at distant intervals during a prolonged storm. But since the typical 
Austrian storm insurance does not cover damage caused by lightning strikes, 
Fenyves points out that the case would normally have to be decided under a 
fire insurance policy, where a different analysis would apply. Here the focus 
would be on the two lightning strikes, which would constitute distinct damage 
events.268 In the United States, though most state courts apply a simple causal 
test, and would attribute all the damage suffered on the hypothetical facts to 
the storm, the outcome is different under the results test applied in a minority 
of states. Here the focus is on the outcome of the storm and P could recover 
€ 600,000 in total because the storm damaged each of two separate buildings, 
and the insurer must pay for each separately.269 

37. In your national legal system, have the courts developed general principles 
that address the issue of whether a damage event is considered to be a single 
incident, in which case the insured has to bear any stipulated deductible only 
once, or a plurality of several independent losses, in which case the deductible 
applies to each, leaving the insured to bear the amount several times? Alter-
natively, is this issue addressed by standard clauses used in contracts of insur-
ance? If third-party insurance is required by law, would this have any effect on 
the legality of a deductible?

Broadly the same analysis applies when the focus is shifted from insurance 
caps to deductibles.270 However, under some systems, third-party liability poli-
cies apply concepts other than the “event” or “occurrence”. Under German 
law, for example, the general business terms for third-party insurance with 
regard to pure economic loss employ the concept of “contravention” instead 
of “occurrence” as the insurance trigger. Wagner stresses that the concept of 
contravention, unlike “occurrence”, relates not to a unique event in the outside 
world but to the behaviour of a human being. The BGH has stated in this regard 
that “contravention” is broader than “occurrence”, and encompasses all acts 
and omissions which the actor intends to become part of “a single action plan”; 
consequently, “repeated contraventions, governed by an ongoing intention to 
do wrong, constitute a single trigger for the purposes of insurance law.”271 

267 Denmark no. 92.
268 Austria: Insurance no. 8 ff.
269 United States no. 85.
270 Austria: Insurance no. 11, Denmark no. 95 f., England: Insurance no. 30, France no. 98, Hun-

gary no. 61, Italy no. 50, Poland no. 102, Spain no. 93 f.
271 Germany no. 114 and 118.
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A further consideration is that a third-party liability policy may require that a 
deductible has to be paid “per claim”. In the United States, it is reported that 
“courts have tended to define ‘claim’ in a deductible clause as the assertion of 
a legal right by a third party, so the number of deductibles that an insured will 
have to pay in a case involving a ‘per claim’ deductible is usually contingent 
on the number of third parties injured by the insured.” In contrast, policies that 
impose deductibles on a “per occurrence” basis are stated to generally require 
the insured to pay only one deductible, regardless of the number of third par-
ties injured.272

38. CASE STUDY (auditors’ liability) P, an independent auditor engaged by X Ltd 
to certify its accounts, is asked by X Ltd to meet with two potential investors in 
the company, A and B. At the meeting, P vouches for the company’s financial 
well-being. In consequence, A and B make large purchases of shares in X Ltd. It 
transpires that P negligently misrepresented the value of the company to the in-
vestors. A and B consequently suffer economic losses which they seek to recover 
as damages from P. In principle, their losses are covered by P’s professional 
indemnity insurance, but according to the terms of the policy the insured has to 
bear a deductible of € 5,000 per damage event. In the instant case, does P have 
to bear the deductible amount only once or with regards to both claims?

For the majority of jurisdictions, the negligent misrepresentation is considered 
to constitute a single event to which the deductible applies only once.273 It is 
not unusual for one “occurrence” or “damage event” to embrace a plurality of 
losses suffered by different persons. In Austria, Germany, Italy and the United 
States, however, it is not the “damage event” or “occurrence” that triggers 
the application of the deductible. The already mentioned provision of German 
law on third-party insurance for pure economic loss includes a damage series 
clause according to which a series of losses is attributed to a single causative 
contravention. In this context a plurality of wrongful actions and omissions 
may count as a single contravention, provided that the several instances of 
malpractice related to matters which were legally and economically linked 
with each other. But, as Wagner further stresses, courts tend to interpret this 
clause narrowly, requiring the several losses to be incurred by a single victim 
and excluding the case where several people are injured as a consequence of a 
single contravention.274 In this context, therefore, German law would apply a 
separate deductible to each of the claims – by A and B respectively.275 This is 
also the prima facie outcome in Austria: the “violation” would constitute the 
relevant insurance event, with the result that the agreed deductible would be 
applied to both claims because P’s breach of duty to A and B gives rise to two 
independent insurance claims.276 However, the application of a claims series 

272 United States no. 86 ff.
273 Denmark no. 99, England: Tort no. 30, Hungary no. 62, Poland 106 f., Spain no. 95.
274 Germany no. 118 ff. 
275 Germany no. 121.
276 Austria: Insurance no. 13 f.
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clause would lead to exactly the opposite result: the deductible would only be 
applied once.277 In Italy, it is said to be quite likely that a claims series clause 
would be included in the professional indemnity policy, again with the result 
that a single “per claim” deductible would apply to all claims arising out of 
the same wrongful act, meaning that P would have to bear the deductible only 
once. In the United States, assuming the deductible would also apply on a “per 
event” basis, P would likely only have to bear the deductible amount once, 
because both A’s and B’s losses were proximately caused by P’s negligent mis-
representation (i.e. a single “event”).278

Other Limits of the Amount to CoverB. 

Aggregate limit clauses1. 

39. In your country, do standard-term insurance policies use aggregate limit 
clauses whereby the liability of the insurer is capped by a maximum amount 
per specified period? If so, please give examples of how these clauses are 
worded and how they are interpreted, paying particular regard to the issue of 
whether a damage event is considered to be a single indivisible loss (therefore 
falling into only one period) or a plurality of losses (potentially falling into 
several different periods).

Aggregate limit clauses, capping the overall liability of the insurer irrespective 
of the number of damage events in a given year, are to be found in all partici-
pating countries.279 For policies issued on a “damage event” or “occurrence” 
basis, the standard Austrian wording may be cited as an example: “The Insurer 
shall pay for all events occurring within one insurance year the …-fold of the 
insurance sum applicable in each case.”280 Evidently, what is meant by such 
terms remains crucial in determining whether the relevant event fell within a 
particular insurance year and hence in applying the limit.281 The same applies, 
mutatis mutandis, for policies contracted on a claims-made basis.282 Aggregate 
limits are often set as a multiple of the cap stipulated for an individual event 
or claim.283 

There seems to be little or no express consideration in national legal sources 
of how the divisibility or indivisibility of damage impacts upon the operation 
of aggregate limit clauses, perhaps because the policy wording is normally 

277 Austria: Insurance no. 15.
278 United States no. 89.
279 Austria: Insurance no. 17, Denmark no. 102, England: Insurance no. 33, France no. 85 ff., 

Germany no. 123, Hungary no. 63, Italy no. 53, Poland no. 108 ff., Spain no. 96, United States 
no. 89. Aggregate limits may also be stipulated by reference to criteria other than time, e.g. “per 
person” or “per item of property”: France no. 93, United States no. 90.

280 Austria: Insurance no. 16. For further illustrative policy wordings, see Poland no. 109 f.
281 Austria: Insurance no. 17, United States no. 90.
282 Denmark no. 102, Italy no. 53.
283 Austria: Insurance no. 16, Germany no. 123 (stating that the most common multiplier is 2).
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sufficiently clear.284 The crucial importance, here as elsewhere, of paying close 
attention to the precise wording of the individual policy is stressed by Lewis, 
who quotes a leading work on English insurance law as a warning against the 
use of generalisation in this area:285

“‘…different aggregation clauses employ different language. It is impor-
tant not to try and impose upon any particular aggregation clause a pre-
conception that the particular claims should not be aggregated – but in-
stead to give effect to the language used. Any attempt to identify and then 
impose a single, coherent philosophy of aggregation would inevitably be 
insensitive to differences in policy wording and accordingly doomed to 
failure.’”

A further question is whether a given aggregate limit clause had been com-
bined with a claims series clause. In that eventuality, claims filed in subsequent 
policy periods, but based on the same wrongful act, are considered to be made 
at the time of the first claim and therefore subject to the same aggregate lim-
it.286

Claims series clauses2. 

40. In your country, do standard-term insurance policies use claims series 
clauses whereby several independent damage events are treated as a single 
damage event (a single series) which is subject to a single liability cap? If 
so, please give examples of how these clauses are worded and how they are 
interpreted. Please state in particular what criteria are used for distinguishing 
between several independent damage events and a single damage series.

A series of damage events may be treated as one “insurance event” if a single 
underlying cause, or a set of related causes, connects them together.287 Claims 
series clauses are particularly common in the area of product liability insur-
ance, where they serve to link together all losses caused by a number of prod-
ucts possessing the same defect.288 Once again, causation plays a crucial role 
in determining whether different losses are part of a series or independent. The 
normal starting point is whether the various losses have the same cause. For 
example, the Austrian Standard Terms on Third-party Insurance stipulate first 
that “[s]everal damage events deriving from the same cause are deemed to 
constitute one insurance event.” However, it is further provided that “damage 
events which derive from causes which are of a similar type and connected in 

284 Germany no. 123, Hungary no. 63.
285 England: Insurance no. 33.
286 Italy no. 53.
287 Austria: Insurance no. 21 ff., Denmark no. 103 f., England: Insurance no. 34, France no. 94 and 

101, Germany no. 108 and 124 f., Hungary no. 64, Italy no. 52 ff., Poland no. 113 f., Spain no. 
97 f., United States no. 91 ff.

288 Austria: Insurance no. 25, Denmark no. 103, Germany no. 125, Hungary no. 64, Poland no. 
113. 
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time are deemed to constitute one insurance event provided there is a legal, 
economic or technical connection between these causes”.289 The claims series 
is extended beyond losses with “the same” cause to those with “similar or like” 
causes, provided there is a further element of connection between them. Such 
clauses can also be found under German law.290 In both jurisdictions, however, 
doubts have been expressed about the validity of such clauses, and the German 
BGH has already struck down one example because it unreasonably disadvan-
taged the policy holder.291 

A related concept is the so-called “hour clause” stipulating that – for exam-
ple, in the case of an earthquake – all damage resulting within 72 hours is to 
be treated as one damage event.292 Such clauses provide a further illustration 
of how the policy language may go beyond a strictly causal definition of the 
claims series. It hardly needs to be repeated that the precise wording of the 
policy is of crucial importance.293

Long tail damage3. 

41. In your country, do standard-term insurance policies use clauses whereby 
the liability of a former insurer is limited to a specified period of time after the 
end of the insurance contract? If so, please give examples of how these clauses 
are worded and how they are interpreted. What is considered to be the starting 
point for the relevant limitation period (e.g. the date on which the insurance 
contract ended, the date of the insured’s negligence or the date on which the 
damage was sustained)? In this context, where is the line drawn between sev-
eral independent damage events and a single damage event?

Whether the liability of the insurer is limited by the date of termination of the 
insurance contract depends on the nature of the cover provided. In the case of 
event- or occurrence-based cover, there may be a lengthy period between the 
wrongful act that caused the injury and the latter’s manifestation. Alternatively, 
a protracted, imperceptible process may have gradually caused the damage. In 
such cases, it is crucial – no matter how difficult294 – to identify precisely what 
event triggers the insurance cover, so as to determine whether it falls within 
the period during which the insurance contract was in effect; it is not normal to 
extend cover for a period of time after the date of termination.295 The insurer’s 
liability for damage events during the currency of the insurance contract, on 
the other hand, may be subject to a temporal limitation, such as that to be found 

289 Austria: Insurance no. 22. For a further illustrative wording, see France no. 95.
290 Germany 119 ff.
291 Austria: Insurance no. 30 f., Germany no. 122.
292 Hungary no. 59, United States no. 91. See also Insurance Aspects no. 9.
293 Austria: Insurance no. 32, England: Insurance no. 34, Spain no. 98, United States no. 92 f. See 

also Insurance Aspects no. 1.
294 See, especially, England: Insurance no. 35 ff.
295 Austria: Insurance no. 35, France no. 103 ff., Hungary no. 65, Italy no. 56, Poland no. 116 ff. 

But cf. Germany no. 126 ff.
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in the standard terms relating to product liability insurance in Austria and Ger-
many: damage caused by a defective product must not only occur during the 
period of insurance but must also be reported to the insurer within a prescribed 
period of the insurance contract’s termination.296 

Another response to the problems caused by long tail risks for both insur-
ers and insureds has been to move from occurrence-based to “claims made” 
cover.297 But such cover poses its own difficulties, and its legality and desir-
ability has been much debated.298 Spanish case law, for example, has found 
that clauses according to which the insurer would be obliged to pay compensa-
tion only if both the facts occurred and the claim was filed within the period 
of the contract should be regarded as void as such clauses violate the right of 
the insured person.299 In French law, concern about “claims made” policies is 
evidenced by the Insurance Code’s insistence that liability cover for physical 
persons outside their business activities (i.e. consumers) must be triggered by 
the harmful event.300 But the most characteristic response to perceived dangers 
in the use of claims-made policies is the provision made for run-off or tail cov-
er.301 In France and Spain, it is a mandatory requirement.302 

42. CASE STUDY (long tail damage) P Company develops, manufactures and dis-
tributes motor equipment, including fuel pumps. As the result of a design fault 
in the pumps, the fuel supply of motor vehicles in which they are incorporated 
is often interrupted without warning. Assume that this leads to numerous ac-
cidents for which P Company is liable under your laws on product liability. 
Until a) the pump’s development, b) its manufacture, c) its distribution, and 
d) the consequent accidents, P Company’s product liability was insured by I. 
After the termination of the insurance contract with I, P Company takes out in-
surance with J. Which insurer, I or J, has to cover P Company’s liability for its 
faulty fuel pumps in each of scenarios a)-d)? Assume that the standard terms of 
both insurers’ contracts contain clauses on liability for long tail damage that 
are most common in your country.

The majority of reporters addressed the case study on the basis of “occurrence” 
or “damage event” cover, and identified the accidents as the events triggering 
the liability of the insurer.303 Only in scenario (d) therefore would insurer I 
have to cover P Company’s liability. In all other scenarios, it is insurer J that 
would be liable. A complication mentioned by some reporters was that this is 
a situation where a claims series clause would apply, so cover would be trig-

296 Austria: Insurance no. 37, Germany no. 133. See also Spain no. 101.
297 Denmark no. 106, England: Insurance no. 45, Italy no. 55, Spain no. 100, United States 95.
298 England: Insurance no. 45, France no. 103 ff., Spain no. 101 f.
299 Spain no. 101. See also Germany no. 133.
300 France no. 103 ff. 
301 England: Insurance no. 47, France no. 102 ff., Italy no. 55, Spain no. 99 ff.
302 France no. 106, Spain no. 102.
303 Austria: Insurance no. 41, Germany no. 134, Italy no. 57, Poland no. 123, United States 

no. 96.
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gered by the first of the accidents and would extend to the later accidents even 
if P Company had changed insurer in the interim.304 In French law, the fait 
generateur du dommage which triggers cover refers not to the accidents but 
to the development, manufacture or distribution of the pumps. Case law varies 
on which of these is the actual trigger but recent decisions opt for the date of 
delivery (i.e. distribution).305 

A minority of reporters approached the case study on the basis of claims made 
cover.306 This would seem to leave the liability on insurer J, assuming all 
claims were made after the occurrence of the accidents (which, in the case 
study, is the last date on which P changes his insurer). But it is crucial to ask 
what is meant by the making of a claim in this context. Under Danish law, for 
example, a claim is deemed to be made as soon as the insured possesses pre-
scribed knowledge: on the facts, if P knew about the accidents or considered 
them likely to occur before contracting with J, the claims will be regarded as 
duly “made” even though P had not actually taken any steps to inform insurer 
I of the situation. Ehlers argues that all damage and loss which is known or 
suspected by P is therefore to be regarded as a unity with respect to the claims 
made principle.307 

Liability limits in compulsory third-party insurance4. 

43. Would the fact that, in certain fields, third-party insurance is required by 
law have any effect on the extent to which liability limits in terms of aggregate 
series clauses, claims series clauses and long tail damage clauses are legally 
allowed?

Here one can record only that compulsory third-party insurance is more likely 
to be regulated by statute and that recourse to cover limits is consequently 
more restricted.308 Naturally the use of other insurance techniques – notably 
deductibles – may also be excluded or limited in such policies.309 No issues 
relating to the aggregation and divisibility of damage were reported to arise.

304 Austria: Insurance no. 42, Hungary no. 66.
305 France no. 107.
306 Denmark no. 107 ff., England: Insurance no. 46, Italy no. 57. In Spain, it is reported that the 

interplay of standard terms in claims-made policies combined with a retroactive cover clause 
could conceivably result in neither insurer being liable: Spain no. 103 ff.

307 Denmark no.107 ff.
308 Insurance Aspects no. 2.
309 Austria: Insurance no. 12, Denmark no. 97, Hungary no. 61, Poland no. 102.

 111

 112



CONCLUDING REFLECTIONS ON THE AGGREGATION AND 
DIVISIBILITY OF DAMAGE IN TORT LAW AND INSURANCE

Ken Oliphant

IntroductionI. 

OverviewA. 

This project deals from several perspectives (tort law, civil procedure and in-
surance) with the question: When is a tort treated as giving rise to a single 
indivisible harm, and when as an aggregation of different harms? For conve-
nience, this may be called the “one loss/several losses” question, or the unity/
plurality dichotomy. So far as we are aware, the study breaks new ground. 
There is no existing literature in any European jurisdiction that covers the same 
territory. The terms themselves will be unfamiliar. “Divisibility” means that 
items of damage are treated as distinct, and subject to separate claims. It is to 
be contrasted with the “indivisibility” of damage, where no such separation is 
possible. “Aggregation” in the sense with which we are primarily concerned 
is when items of damage are linked together and treated as components of a 
single loss. The term may also be applied more loosely to the situation where 
different items of damage are treated together as a matter of substantive tort 
law or procedure but retain a separate identity. The study adopts a comparative 
approach with the aspiration of shedding light on overlooked aspects of nation-
al systems. However, the novelty of the subject matter, and the unfamiliarity of 
the terms, posed its own problems. The work was not easy, and it has been far 
from straightforward to draw meaningful conclusions from it.

Genesis of ProjectB. 

Our starting point was an insurer’s perspective of particular problems facing 
the insurance industry. The project was initially suggested by our long-time 
friend and supporter, Christian Lahnstein of Munich Re, who also contributes 
a special report for this volume. From the insurer’s perspective, whether a 
claim is considered to relate to a single indivisible loss, or a plurality of sepa-
rate losses, may be relevant in a number of contexts: the application of caps 
and deductibles, dating the loss or claim within the relevant cover period (if 
any), determining the attachment point for excess of loss insurance or reinsur-
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ance, etc. It was immediately apparent that the question, “A single loss or a 
plurality of separate losses?”, also arises in a number of different contexts of 
tort law and civil procedure – sometimes in contexts very closely related to 
those of most interest to insurers (e.g. the application of caps and deductibles 
or thresholds to tort claims). We therefore thought it worthwhile to embark on 
a thorough investigation of the different contexts in which questions of aggre-
gation and divisibility of damage, as we came to know them, arise in the law of 
tort and the rules of civil procedure as they apply to tort claims. 

MethodologyC. 

The project dealt with issues of aggregation and divisibility on a wide-ranging 
basis, covering tort law, procedural law and insurance. A comparative approach 
was adopted, with country reports1 from 11 national perspectives structured 
around a common questionnaire. The national reports provided the basis for a 
comparative summary by Marlene Steininger and myself.2 In addition, three 
supplementary reports were commissioned: on conflict of laws (T. Thiede), 
economic analysis (I. Gilead) and insurance (C. Lahnstein).3 

The QuestionnaireD. 

As mentioned above, the country reports, as well as the comparative summary, 
were structured according to a detailed questionnaire, which consisted of three 
main sections: substantive tort law, procedure and insurance. Under substan-
tive tort law, the Questionnaire dealt with: the recoverability of divisible and 
indivisible losses, the recoverability of consequential loss, caps and thresholds, 
joint property owners, multiple tortfeasors and causal indeterminacy. The pro-
cedural aspects considered were: jurisdiction, the value of the claim (relevant 
to lawyers’ fees, court fees, etc.), the legal effect of prior decisions or settle-
ment, and class and representative actions, test cases, and the special problems 
of mass torts. In the insurance section of the Questionnaire, topics addressed 
were: caps and deductibles, aggregate limits, claims series clauses, long tail 
damages and limits in compulsory third-party insurance.

1 The full list of countries (with reporters’ names in brackets) is: Austria: Tort (E. Karner/O. Riss), 
Austria: Insurance (A. Fenyves), Denmark (A. Ehlers), England and Wales: Tort (K. Oliphant), 
England and Wales: Insurance (R. Lewis), France (S. Galand–Carval), Germany (G. Wagner), 
Hungary (A. Menyhárd), Israel (I. Gilead), Italy (A. Monti), Poland (E. Bagińska), Spain (A. 
Ruda/J. Solé) and the United States (M. Green/B. Hanner). In this chapter, the country reports 
are cited by country name with the further descriptor “Tort” or “Insurance” where necessary.

2 K. Oliphant/M. Steininger, Aggregation and Divisibility of Damage in Tort Law and Insurance: 
Comparative Summary. Cited here as “Comparative Summary”.

3 T. Thiede, Aggregation and Divisibility of Damage from the European Conflict of Laws Per-
spective (cited here as “Conflicts”); I. Gilead, Introduction to the Economic Analysis of Loss 
Division (cited here as “Economic Analysis”) and C. Lahnstein, Aggregation and Divisibility of 
Damage: Insurance Aspects (cited here as “Insurance Aspects”). 
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There were 38 questions in all, including several case studies for analysis. 
It should be acknowledged that some reporters expressed concerns about the 
length and complexity of the Questionnaire, and the number of issues ad-
dressed.

AimsE. 

The twin aims of this study were to provide illumination about fundamental 
but somewhat overlooked issues relating to the basic legal concept of damage 
– specifically, issues concerning the question: One loss or several losses? – and 
to explore the interrelationship of tort law and insurance from a wholly new 
perspective. 

To achieve these aims, it was necessary to address the scepticism expressed by 
a number of reporters (sometimes quite firmly) about the utility of the exercise, 
and in particular the following objections. First, are the key terms (aggregation, 
divisibility, etc.) sufficiently clear and stable in their meaning, and sufficiently 
understood by national reporters, to allow meaningful comparative analysis?4 
Secondly, are there truly principles of aggregation or divisibility of damage 
at all, or simply rules which apply independently of whether the claimant has 
suffered a single loss or a plurality of losses?5 Thirdly, assuming aggregation 
and divisibility of damage is material here, is there and should there be a com-
mon approach to the aggregation and divisibility of damage across the many 
disparate legal contexts here considered? If not, can anything of value be said 
about the different approaches to aggregation and divisibility in those various 
contexts?6 Lastly, is any useful comparison to be drawn here between tort law 
and the law of insurance, especially when the latter’s focus is (now) usually on 
the “occurrence” (sinistre, etc.) rather than on the damage?7 

PlanF. 

A comparative summary of the country reports, separately addressing all the 
issues raised by the Questionnaire, may be found in the preceding chapter of 
this volume. It draws no overall conclusions about the findings of our research 
because it was decided to add these concluding reflections in a final chapter. 
As there is no need to duplicate the comprehensive overview the comparative 
summary already provides, my approach here is to select a smaller set of is-
sues for analysis, with a view to highlighting the main threads that tie together 
the various aspects of our research. I shall take aggregation and divisibility in 
insurance and tort in turn, looking at the contexts in which these concepts play 
a role, identifying policies, techniques and approaches adopted in relation to 
them, and discussing specific questions that arise.

4 See Comparative Summary no. 1, with further references.
5 Spain no. 1.
6 France no. 1, Israel no. 1.
7 France no. 1. 
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Aggregation and Divisibility in InsuranceII. 

IntroductionA. 

In essence, insurance is an aggregating institution: it aggregates risks so as to 
take advantage of reduced statistical deviation attributable to the law of large 
numbers.8 Aggregation of independent risks increases the predictability of out-
comes. But insurance does not rely exclusively on aggregation. In fact, it also 
employs a variety of techniques to divide risks9 – and the damage that results 
when they materialise – into separate elements, the immediate aim being to 
limit and manage the insurer’s liabilities under the policies it underwrites.

ContextsB. 

Such issues arise in a number of specific contexts:10 

The application of caps and deductibles 1. 

Whether a loss is treated as indivisible, or as a set of different losses, may 
determine whether a deductible is applied only once, or twice or more, to the 
insured. It also determines whether the cap applies once to the whole claim, or 
separately to different parts of the claim. It will be apparent that the choice of 
divisibility over aggregation, or vice versa, is not a choice to favour the insured 
over the insurer, or the insurer over the insured. As Lewis writes: “If more than 
one occurrence is found it may therefore benefit either insurer or insured, de-
pending upon the particular facts. It could be in the interest of either party to 
argue in favour of multiple occurrences.”11 The insurer benefits if a deductible 
is applied to each component of the insured’s claim, but the same divisibility 
of damage favours the insured if the question is the application of a cap: it is 
better for the insured if the cap applies to each component of the loss rather 
than the aggregate sum.

Determining the relevant cover period (if any)2. 

Whether there is one loss or a plurality of losses may be relevant in deter-
mining the applicable cover period, at least where the losses are spread over 
time. If there is one loss (albeit with subsequent manifestations over time), 
cover will be determined at a single moment. If there are several losses over 
time, there may be different cover periods, potentially underwritten on differ-
ent terms, potentially with different insurers; potentially some of the loss may 
be uninsured. As Lahnstein observes, attribution is particularly problematic 

8 On insurance and its relationship with tort law, see K. Abraham, Distributing Risk: Insurance, 
Legal Theory and Public Policy (1986); G. Wagner (ed.), Tort Law and Liability Insurance 
(2005). On aggregation in insurance, see Insurance Aspects no. 1 ff.

9 On divisibility in insurance, see Insurance Aspects no. 11 ff.
10 See further England: Insurance no. 16. 
11 England: Insurance no. 17.
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in liability insurance where there are latent injuries and multiple claimants or 
defendants.12

The attachment point for excess of loss insurance or reinsurance 3. 

A further context is the application of the “attachment point” for excess of 
loss insurance or reinsurance.13 An English case, Caudle v Sharp,14 illustrates 
the issues here. A managing agent had placed the claimants on a loss-making 
syndicate at Lloyd’s without adequately researching and investigating asbestos 
risks. The claimants consequently suffered losses from asbestos-related claims 
under 32 reinsurance contracts that were set up after they had joined the syndi-
cate. Were the losses attributable to one “event” or was each of the 32 contracts 
an “event” in the relevant sense? The latter interpretation – urged on the court 
by the reinsurer – prevailed. Consequently, each claim fell under the reinsur-
ance attachment point. The loss therefore remained on the primary insurer, and 
the reinsurer escaped all liability. 

PoliciesC. 

In each of the above contexts, insurers may seek to divide or individuate losses 
in pursuit of a variety of policy objectives:

Diversification of risk (distinguishing dependent and independent risks)1. 

A first policy is the diversification of risk. Insurance is premised on the aggre-
gation of independent risks. The insurer will seek to bundle together dependent 
risks (where the occurrence of x increases the probability of y) and to separate 
them from independent risks. Risks that cannot be diversified in this way – for 
example, to cite a classic illustration, damage caused by nuclear war – may for 
that reason be regarded as uninsurable.15

Countering moral hazard (by part insurance)2. 

The comfort blanket provided by the knowledge he is insured weakens the 
incentives on the insured person to exercise due care. So the insurer will seek 
to leave part of the risk on the insured by way of an excess or deductible to en-
courage the latter to take appropriate precautions. In some cases, the contract 
of insurance will make this element of self-insurance mandatory (e.g. in the 
case of the French clause de découvert obligatoire).16

12 Insurance Aspects no. 12.
13 Insurance Aspects no. 1.
14 [1995] Lloyd’s Reinsurance Law Reports 433. See England: Insurance no. 18 ff.
15 M. Rothschild/J. Stiglitz, Equilibrium in Competitive Insurance Markets: An Essay on the Eco-

nomics of Imperfect Information, (1976) 90 Quarterly Journal of Economics 629, 632n.
16 France no. 89.
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Risk spreading (by co-insurance)3. 

A further policy is risk spreading. For large risks, including cumulatively large 
bundles of separate but dependent risks, co-insurance may be advisable. One 
insurer may offer insurance capped at a particular level, with another provid-
ing excess of loss insurance. Or a primary insurer may limit its exposure by 
reinsurance, which kicks in once a particular limit is reached.

Risk calculation 4. 

Effective insurance is dependent on accurate risk calculation. As Bagińska 
notes, the application of caps to particular types of damage (e.g. caps per per-
son or per item of property) may narrow the range of potential liabilities facing 
the insurer and so make it easier to match premiums to risk.17 This concern 
with risk calculation is especially apparent in the typical exclusion from insur-
ance policies of risks relating to wear and tear, disease, and the natural aging 
process.18 As Lewis observes: “Slow, hidden, progressive damage is harder to 
identify, mitigate, and control.”19 

To meet market demand 5. 

A final, fundamental concern is to meet market demand for particular types of 
cover. For example, Lewis notes that the change from once-standard accident 
cover in the USA to occurrence cover was because “accident” was thought to 
be too restrictive for the market as it excluded toxic environmental exposures 
and did not meet the needs of those requiring effective cover against liability 
for environmental damage.20 This need to satisfy the market serves as an ul-
timate constraint on how far the insurer can go in seeking to pursue the other 
policies mentioned here.

Techniques of Aggregation and DivisibilityD. 

To effect the above policies, insurers have adopted a number of techniques or 
mechanisms – in addition to the caps and deductibles already mentioned – to 
aggregate or alternatively to divide risks covered by individual contracts of 
insurance. All were identified in every national report.

Occurrence cover 1. 

This is the simplest mechanism of those addressed here. Cover is triggered by 
an event or occurrence causing the damage, and caps and deductibles tend to 

17 Poland no. 108. 
18 England: Insurance no. 9 ff.
19 England: Insurance no. 10.
20 England: Insurance no. 14.
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apply on a per occurrence basis. What constitutes the relevant event or occur-
rence may however be unclear, as we shall explore shortly.21

Claims series clauses 2. 

Under a claims series clause, all damage resulting from a specified trigger 
is aggregated and considered a unity.22 An illustrative example may be cited 
from a French case reported by Galand-Carval: “all damage resulting from the 
same error, defect or business fault of whatever nature is to be considered as 
one and the same occurrence.”23 In determining the relevant cover period, the 
date of the first triggering occurrence is usually taken to be decisive. Claims 
series clauses have become established in most markets, especially product 
liability insurance,24 but, according to Lahnstein, “[m]ost claims series clauses 
are formulated all too loosely.”25 As an example, he focuses on the progressive 
structure of the claims series clause of the Spanish pool for environmental 
risks of companies, PERM (Pool Español de Riesgos Medioambientales), also 
noted by Ruda and Solé in the Spanish country report.26 The pool combines 
not only “all claims from the same loss”, but also “all losses which [can be 
derived from] the same or repeated or continued event, directly or indirectly”, 
and indeed “all events, which have the same or similar cause”. “Thus,” says 
Lahnstein, “there are three levels for possible aggregation: damage, event and 
cause.”27 Lahnstein also notes a lack of clarity whether the series is limited to a 
particular cover period or extends over prior and subsequent cover periods. The 
potential for confusion in practice is clear.

Claims-made cover 3. 

Under a claims-made policy, cover is triggered not by the occurrence causing 
the damage, or by the damage itself, but by the insured’s reporting of a claim 
made against him to his insurer.28 The overall damage resulting from a single 
occurrence may thus be divided by the number of claims to which it gives 
rise. Claims-made cover thereby enables the insurer to calculate its potential 
liabilities more accurately than under occurrence cover, especially for injuries 
with long latency periods, but its general desirability has been disputed. In 
some countries (notably France29 and Spain30) claims-made policies were ini-
tially attacked as violating the rights of the insured, before being limited to a 
significant extent by the courts, but they were then re-established in statutory 

21 See infra no. 26 ff. and also Comparative Summary no. 96 ff., with further references.
22 See also Comparative Summary no. 106, with further references.
23 France no. 101. 
24 Insurance Aspects no. 10.
25 Insurance Aspects no. 9.
26 Spain no. 100.
27 Insurance Aspects no. 9.
28 See also Comparative Summary no. 109, with further references.
29 France no. 103 ff., and see England: Insurance no. 45.
30 Spain no. 101 f.
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forms giving adequate protection to insureds (e.g. by way of specific provision 
relating to prior event and tail cover). But several reporters noted that the no-
tion of a claim is ambiguous, and that what constitutes a claim, and whether 
and when a claim is considered to have been made or received, has been the 
subject of litigation.31

Tail cover 4. 

Tail cover protects the insured against future claims in respect of incidents oc-
curring during the period of a claims-made policy.32 In some countries, it has 
been introduced as a result of market demand;33 in others, it is a legal require-
ment, which is intended to eliminate the potential injustice otherwise stem-
ming from claims-made cover. In France, for example, tail cover in claims-
made policies must be for a minimum of 5 years.34 Where claims-made cover 
entails the division of the overall damage by the number of claims that are 
made in respect of a single occurrence – as each claim is treated as a separate 
cover trigger – tail cover effects a re-aggregation by tracing all claims back to 
the original damage event, provided they are made within a certain time.

Specific Insurance Problems E. 

Now we turn to some specific problems relating to the aggregation and divis-
ibility of damage in insurance.

Identifying the trigger1. 

A first problem is to identify the trigger. In some national systems, the initial 
focus was on the relatively straightforward notion of an “accident”, but once 
insurers moved away from cover for “accidents” and offered cover in respect 
of an occurrence or event, the question arose how that alternative trigger was 
to be identified. Take the example considered by Lewis of mesothelioma from 
asbestos exposure.35 Is the occurrence (i) the exposure to asbestos, (ii) the date 
of the cell mutation (injury in fact), or (iii) the date the symptoms became ap-
parent (manifestation)? Unlike under the law of limitation of actions (prescrip-
tion), the last option (manifestation) benefits the insurer and disadvantages the 
victim. In fact, this can be “a disaster for… claimants”, as insurers may simply 
decline to renew their cover after the first claims emerge. Later claimants may 
then find they are suing an organisation that is worthless.36 

31 Denmark no. 106 f., England: Insurance no. 45, France no. 115, Spain no. 101 f., United States 
no. 87.

32 See Comparative Summary no. 109 and 111, with further references.
33 See England: Insurance no. 45.
34 France no. 103. See also Spain no. 102.
35 England: Insurance no. 38 ff. See also Insurance Aspects no. 9.
36 England: Insurance no. 41.
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Alternatively, if injury in fact is the trigger, we face again the focal question of 
our study: Is each indivisible item of damage a distinct occurrence (so subject 
to its own cap or deductible, and so on) or are different items of damage aggre-
gated to form a single occurrence? A well-known arbitration decision provides 
a good starting point for further analysis. According to this decision:37

“An ‘occurrence’ … is not the same as a loss, for one occurrence may em-
brace a plurality of losses. Nevertheless, the losses’ circumstances must 
be scrutinised to see whether they involve a degree of unity to justify their 
being described as, or as arising out of, one occurrence.”

This brings us on to the three established unities of place, time and cause.38

The three unities (place, time and cause)2. 

An occurrence may be said to arise at a particular time in a particular place 
as the result of a particular causal process. But how far back in time does one 
trace the causal process? A high profile example of the indeterminacy of the 
unities test is provided by the litigation out of the destruction of the World 
Trade Center in New York (the so-called Twin Towers) when each tower was 
hit by a separate plane within a 16-minute period.39 Different courts reached 
different conclusions as to whether this was a single occurrence or two dif-
ferent occurrences (though at least on one occasion, the policy language was 
treated as dispositive). To find the two strikes to be one occurrence involves 
tracing the causal process back beyond the flying of each aircraft into the tow-
ers, and finding them united by the terrorist plot which they effected. But that 
causal unity would not be enough to join them with the separate attack on the 
same day on the Pentagon in Washington. One must look at all three unities, 
not focus on one alone. 

In the Questionnaire, the same general issue was explored through a hypo-
thetical case of two lightning strikes hitting and completely destroying two 
buildings in the same factory premises in the course of a single storm. If each 
building is worth € 300,000, and a cap of € 500,000 applies per damage event, 
is the insurer’s liability the full € 600,000 (each lightning strike being a sepa-
rate damage event) or is it capped at € 500,000 (the two lightning strikes being 
a single damage event)? There was a striking degree of consensus amongst the 
country reporters, though not unanimity, that the latter analysis was correct.40 
Lewis, for example, argued that the two lightning strikes will likely be consid-
ered one event because:41

“the damage occurs over a short period of time, at the same general local-
ity (albeit to separate buildings), and it is caused by the same type of natu-

37 Quoted in England: Insurance no. 20.
38 See England: Insurance no. 20 ff.
39 United States no. 83. See also England: Insurance no. 28.
40 See Comparative Summary no. 99, with further references.
41 England: Insurance no. 27.
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ral event. The unities of time, place and cause thus appear to be satisfied. 
This leads to the conclusion that there is only one event which has caused 
the loss, and that the limit to the insurer’s liability is effective.”

However, the application of the three unities is to some extent impressionis-
tic.42 There is no universal touchstone against which one can measure the ex-
tent of the unity present in an individual case, or by which it can be determined 
whether a shortfall in respect of one unity can be compensated by an excess in 
respect of another. It is inevitable that much depends ultimately on the intuitive 
judgment of the court.

Aggregation and Divisibility in TortIII. 

IntroductionA. 

We may now turn to tort law, which we shall consider from the standpoints of 
both substantive principle and procedure. Where insurance aggregates losses, 
and employs a form of collective responsibility in order to promote loss dis-
tribution, for which reason it may be evaluated against criteria of distributive 
justice, tort law divides losses in its pursuit of individual responsibility and 
corrective justice. But, just as insurance also employs a variety of mechanisms 
to divide the overall loss into manageable segments, so tort law also employs 
techniques of both aggregation and divisibility as it seeks to define the scope of 
the claim between claimant and defendant, as will be explained below.

ContextsB. 

Whether the claimant is suing in respect of the same damage, or part of the 
same damage, as opposed to damage that is separate and distinct, may be rel-
evant in a number of distinct contexts of tort and procedural law.

Substantive tort law1. 

In terms of substantive tort law, national systems may distinguish harm to dif-
ferent protected interests, and between pecuniary and non-pecuniary aspects of 
that harm. These distinctions were themselves said in many reports to entail a 
form of divisibility.43 Conversely, whether a component of the claimant’s loss 
is to be aggregated may affect whether it is recoverable on the facts. A conse-
quential loss, for which the claimant could not recover compensation indepen-
dently, may be aggregated with a primary loss so as to enable the claimant to 
recover damages for both. This phenomenon may be observed in both com-
mon law and Germanic systems.44 Questions of aggregation and divisibility 
also arise in multiparty scenarios. Where multiple claimants have an interest 
in the same property, the actions available to them in respect of its damage 

42 Ibid., no. 25.
43 See Comparative Summary no. 2, with further references.
44 Comparative Summary no. 13, with further references.
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may depend on whether their loss is the same by virtue of the identity of their 
property interests or different.45 Similarly, in the law of multiple tortfeasors: 
whether each is liable for the full loss – or only part of the loss – may depend 
on whether they cause the same or different damage.46 As will be seen (infra 
no. 72 ff.) principles of causation play a very significant general role in deter-
mining whether a given loss is divisible or indivisible.

Procedural tort law2. 

Various procedural questions also arise. Two initial issues are whether losses 
sustained in different places must be pursued in different forums or can be ag-
gregated in a claim before one alone, and whether the various losses are subject 
to a single applicable law or to multiple laws reflecting the places in which 
they were suffered. Whether the victim’s claim is to be brought in Jurisdic-
tion X or Jurisdiction Y – and which law is applicable to it – may depend on 
whether damage suffered in X is part of that suffered in Y, or vice versa. Alter-
natively, if distinct damage is suffered in X and Y, must the claimant proceed 
separately in both to recover his whole loss, and satisfy the requirements of 
different applicable laws?47

Further questions may also be posed. In considering the limitation of actions 
in time (“extinctive prescription”), can losses at different times be aggregated 
through the application of a single time period?48 In considering res judicata 
and functionally related principles, if the claimant has already sued the de-
fendant once for damage resulting from a single occurrence, can he sue again 
for damage he left out of his first claim, or for new damage which has arisen 
since?49 Finally, in considering mass torts, can one claimant’s action be ag-
gregated with another’s in the same multiparty procedure (e.g. a class or rep-
resentative action) on the basis that they have suffered the same damage or on 
any alternative basis?50

Typology of Different ApproachesC. 

Comparative analysis of the information produced in the course of this re-
search suggests a number of broad types of approach to the aggregation and 
divisibility of damage in the law of tort. I have grouped them under six main 
headings, which I shall address one by one, but it must be noted at the outset 
that no one national system embraces any of these approaches exclusively. In 
fact, all systems employ a variety of different approaches from the list that 
follows. 

45 See Comparative Summary no. 32 ff., with further references.
46 See Comparative Summary no. 37 ff., with further references.
47 See infra no. 66 ff.; Conflicts, passim; Comparative Summary no. 57, with further references.
48 See infra no. 69 ff., and Comparative Summary no. 18 ff., with further references.
49 See Comparative Summary no. 74 ff., with further references.
50 See Comparative Summary no. 81 ff., with further references.
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Fractional divisibility1. 

By this is meant the full and free divisibility of every loss into fractions, not 
merely into separate constituent items. Fractional divisibility is the approach 
commonly adopted in respect of contributory (i.e. comparative) fault, and con-
tribution (i.e. internal recourse) between tortfeasors. The external liability of 
multiple tortfeasors is, in Europe, generally solidary (“joint and several”), but 
fractional (or proportional) liability has been adopted in many US states,51 and 
has received court recognition elsewhere in exceptional cases. One especially 
notable context in which fractional liability has been accepted is as a response 
to the problem of uncertain alternative causation, for example, in (amongst 
countries in our study) Austria, England and Wales, and Israel.52 Fractional 
divisibility may also result from the application of caps and deductibles.53 
The loss to which the cap or deductible applies is normally determined by 
the wording of the relevant provision rather than the intrinsic qualities of the 
damage.54

The farthest reaching adoption of fractional divisibility in our survey is to 
be found in the Austrian and German law of civil procedure.55 As Wagner 
explains:56 

“the German law of civil procedure operates with a distinctively narrow 
concept of the matter in dispute (Streitgegenstand). It is for the plaintiff 
to define the extent to which a claim shall be brought before the court. As 
a simple example take the case that the plaintiff has… a money claim for 
€ 100,000 out of a sale of an asset for such price. It is up to the plaintiff 
whether he wants to bring a claim for the full amount or only for a frac-
tion of it, e.g. € 10,000. Where the claim is for a fraction only, the plaintiff 
may come back for the rest later.”

By way of consequence, “where claims arising out of a single tortious act 
or omission are split up and filed separately, it may well be that the parties 
end up before several local courts (Amtsgerichte) instead of one district court 
(Landgericht).”57 Court fees, however, are structured so as to create an incen-
tive to bring one large claim.58 It should also be noted that damages for pain 
and suffering are subject to different requirements, and fractional divisibility 
in the sense intended here does not apply.59 

51 United States no. 39 ff.
52 See Comparative Summary no. 44 and 47, with further references.
53 See Comparative Summary no. 22 ff., with further references.
54 See Comparative Summary no. 25, with further references.
55 Austria: Tort no. 85 ff., Germany no. 81 ff.
56 Germany no. 82. 
57 Germany no. 78. See also Austria: Tort no. 87. As to the application of the law of limitation of 

actions (extinctive prescription) in such cases, see Germany no. 83 and Austria: Tort no. 86.
58 Germany no. 79. Note also the possible effects of dividing the claim on rights of appeal: no. 80. 

See also Austria: Tort no. 87.
59 See infra no. 57.
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It is easy to see that an approach based on fractional divisibility of claims 
would be problematic if applied to caps and thresholds/deductions. Can the 
claimant avoid the cap by the simple expedient of splitting his claim into piec-
es? Conversely, is he to suffer multiple deductions simply because he exercises 
his right to bring several claims for different portions of the same damage? 
Intuitively, one would resist such outcomes very strongly indeed, though it 
appears that the issues have yet to be considered in German or Austrian courts 
or academic writing. The underlying theory, though, seems to be that the frac-
tional divisibility allowed by German and Austrian procedural law does not 
affect rights in substantive tort law.

Fractional divisibility as described here is not a true form of divisibility in 
the sense intended in this project, because one is not saying that the plain-
tiff’s claim consists in a number of related but separate losses, but rather that 
the claim, or the resulting liability, may or must be split. It does not raise the 
unity/plurality issue that is our main focus, but it may still be regarded as an 
important form of divisibility in a wider sense, illustrating how the law of the 
Germanic systems in particular gives the claimant very considerable autonomy 
in defining the subject matter of his claim.

Aspectual divisibility2. 

In this form of divisibility, different aspects of the claimant’s loss are distin-
guished for the purposes of establishing liability or the assessment of damages, 
but the claim cannot be split into fractions in the way outlined above. Such 
distinctions may be relevant for both substantive tort law and civil procedure, 
but distinctions made in one context do not necessarily apply in the other.

As a matter of substantive tort law, one may note the distinctions drawn be-
tween pecuniary and non-pecuniary loss,60 within the former category between 
damnum emergens and lucrum cessans, and (especially within common law 
systems) between harms to different protected interests.61 The last mentioned 
distinction was clearly explained by Gilead:62

“When a given conduct of D causes harm to different kinds of P’s inter-
ests, the harm to each kind of interest would usually be considered under 
Israeli tort law as a separate harm… For policy reasons some interests 
may get greater protection than others and therefore are distinguished 
from each other.” 

Aspectual divisibility can also be found in procedural tort law. One may note 
the claimant’s ability in some systems to bring separate suits for separate as-
pects of his loss. Italian law may be highlighted here. The claimant can choose 

60 On the latter, see further W.V. Horton Rogers (ed.), Damages for Non-Pecuniary Loss in a 
Comparative Perspective (2001).

61 See Comparative Summary no. 2, with further references.
62 Israel no. 3.
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to sue only in respect of certain aspects of his loss, reserving his right to sue 
later for the residue: “It is often the case, for instance, that non-pecuniary loss 
is claimed by the injured party before a criminal court if the tort also constitutes 
a crime, while pecuniary loss is separately claimed before the civil court.”63 

As under the previous heading (“Fractional divisibility”), I would say that as-
pectual divisibility in substantive tort law is not of core concern to our inquiry. 
The issue here is not whether there is one loss or a plurality of distinct losses, 
but whether different aspects of loss are to be distinguished, for example, for 
the application of scope of liability rules, or because of the claimant’s own 
construction of the scope of his claim. 

Individuation of every loss3. 

Under this approach, every individual loss – including every consequential 
loss – is treated as distinct. This finally brings us to the core subject matter of 
our research. In contrast with the two preceding forms of divisibility, the indi-
viduation we are here concerned with requires the definition of what is a loss 
and its treatment separately from other losses. 

In tort law, as in insurance, causation plays a major role in determining wheth-
er a given loss can be separated out and treated individually, for example, when 
there are multiple causative factors, and causation is traced to individual losses 
within the totality that the victim suffers.64 A comparable process of individua-
tion can also be seen when the focus moves from the attribution of responsibil-
ity to the quantification of the liability, that is, in the law of damages. Having 
been defined by a process of individuation based on causality, the loss is then 
further broken down into its constituent parts to facilitate its valuation. In this 
context, Galand-Carval speaks evocatively of the “cutting up” (in French, dé-
coupage) of the damage into distinct segments, especially in the context of 
bodily harm, where compensation is assessed item by item (poste par poste) 
under the applicable classificatory scheme.65 Comparison of the two contexts – 
attribution of responsibility and quantification of damages – suggests strongly 
that there is no one universal approach to the determination of what is one loss 
and what a plurality even within substantive tort law, but instead a range of 
techniques employed that may construct a single loss for one purpose, and then 
break it down for another.

For the purpose of this typology of approaches, the full individuation of loss 
requires that losses consequent upon an initial actionable harm are considered 
separate and distinct, and not bundled together with the primary loss. Individu-
ation in this sense may be found in substantive tort law where all requirements 
of liability have to be satisfied in respect of primary losses and consequential 

63 Italy no. 37. See also France no. 77.
64 See infra no. 72 ff., and Comparative Summary no. 36 ff., with further references.
65 France no. 14 and 61.
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losses alike,66 and, in a procedural context, where the consequential loss may 
form the subject matter of a new claim even after the resolution of earlier pro-
ceedings relating to the primary loss.67

This complete individuation of every primary and every consequential loss 
may be contrasted with the next item on our typology of approaches to aggre-
gation and divisibility. 

Individuation of primary loss only (Unity of primary and consequential 4. 
loss)

Under this approach consequential loss is aggregated with the primary loss 
from which it stems, but each bundle of direct-plus-consequential loss is dis-
tinct from each other bundle. 

A good example may be found in the substantive tort law of Germanic systems 
in the “principle of unity of damage” (Prinzip der Schadenseinheit):68 

“In essence, this provides that the claim for compensation of several con-
sequential losses caused by one and the same tortious act accrues at the 
earliest time of loss. In other words, the first time the victim incurs a loss 
consequential upon the injury complained of, the claim for compensation 
of all consequential losses accrues. [In the ordinary case…] the limita-
tion period runs from the end of the year in which the earliest loss has 
manifested itself.” 

One also encounters this approach in determining issues of jurisdiction: the 
place where the harm was suffered is – apparently without exception – taken 
to refer to the occurrence of a primary harm, and there is no jurisdiction to 
sue where only consequential loss is suffered.69 This is seen in many national 
systems, and indeed in the European Court of Justice’s approach to questions 
of international jurisdiction within Europe.70

Transactional unity (Unity of every cause of action) 5. 

Transactional unity is where the law aggregates different losses arising from 
the same tortious occurrence, or where they are otherwise closely related, and 
treats them as one.71 This approach is especially to be found in the common 
law. It rests on the common law’s notably broad approach to res judicata (in 

66 Denmark no. 15. Cf. Germany no. 24 f.
67 See infra no. 56 ff.
68 Germany no. 31. See also Austria: Tort no. 25 ff., with reference to the “moderate doctrine of 

unity” (gemäßigte Einheitstheorie) at no. 29.
69 See France no. 50, Germany no. 74, Italy no. 34, Spain no. 49. Cf. Austria: Tort no. 73.
70 Conflicts no. 13. See further Comparative Summary no. 58.
71 One might speak alternatively of the unity of each “cause of action”, but this common law term 

is not entirely unproblematic, its definition varying between the different common law systems 
which employ it, and being rather unstable even within systems.
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which simple issue estoppel is supplemented by a wider cause of action estop-
pel), combined with rules of substantive tort law, for example, the once-and-
for-all rule applicable to the assessment of damages. Similar results are also 
achieved in other jurisdictions.72 This matter is considered further below (infra 
no. 61 ff.).

Procedural aggregation6. 

Finally, otherwise distinct claims – by one party or by multiple parties – may 
be aggregated as a matter of civil procedure, usually in the interests of judi-
cial economy and/or access to justice. One may think, for example, of class 
and representative actions, test case strategies, and other forms of multiparty 
action.73 Procedural aggregation in these different forms is mostly effected 
without reference to the divisibility or indivisibility of the damage that is their 
subject matter.74 It rarely, if ever, requires the identity of the damage suffered 
by the various claimants.75 Such a requirement would in any case render the 
procedure to which it applies largely irrelevant to tort law, except in such cases 
as joint ownership of damaged property.76 Procedural aggregation of multiple 
claims therefore has comparatively little significance for the one loss/several 
losses question that is our core concern, and for that reason will not be consid-
ered further in these concluding remarks.

Specific QuestionsD. 

The various approaches to aggregation and divisibility set out above may be 
highlighted in connection with a number of specific questions of tortious li-
ability.

A single claim or multiple claims?1. 

Whether a claimant is considered to have a separate claim for each item of 
damage, or must bring an aggregated claim for all damage arising from the 
same tortious occurrence, depends on the cumulative application of a variety 
of legal principles. One may consider first the extinction of liability by judg-
ment or settlement.77 Does judgment or settlement in respect of one compo-
nent of the claimant’s loss extinguish the defendant’s liability in respect of 
other components, and the liability of other defendants, or otherwise estop the 
claimant from bringing further proceedings? One may consider here not just 
principles of res judicata but also the law of damages insofar as it permits or 
precludes successive claims in respect of the same occurrence.78

72 See Comparative Summary no. 68 ff., with further references.
73 See Comparative Summary no. 83 ff., with further references.
74 See Comparative Summary no. 88.
75 For a possible counter-example, see England: Tort no. 69.
76 See Comparative Summary no. 32 ff., with further references.
77 See Comparative Summary no. 68 ff. and 80, with further references.
78 See Comparative Summary no. 68 ff. and 74 ff., with further references.
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Res judicata is recognised as a doctrine in all countries in the study. The funda-
mental significance of questions of aggregation and divisibility of damage here 
was well explained by the Hungarian reporter, Menyhárd:79 

“[I]f damage is treated as a plurality of losses, a final judgment regard-
ing compensation of some of the losses does not bar the filing of a new 
procedure for compensation of the losses that were not covered by the 
judgment. If damage is regarded as a single undivided loss, the conse-
quence of a final judgment is that one cannot speak of damage that is not 
covered by the judgment and certain parts of the loss may not be litigated 
anymore. Thus… from the point of view of res judicata it is crucial and 
decisive whether the loss that is the object of the later claim is regarded as 
part of the loss already addressed by the court or as an independent loss: 
the loss may be litigated if it is regarded as an independent one.”

The present study revealed a fundamental divergence of approach between 
those national systems which allow separate claims for each item, aspect or 
fraction of damage, and those insisting – at least as a starting point – on an ag-
gregated claim for all damage arising out of the same transaction.

Separate claimsa) 

In the category of countries allowing separate claims we may particularly high-
light Austria, Germany, Poland, Italy and France.80 In these systems, claimants 
have considerable freedom in framing their individual actions so as to allow 
further litigation in respect of the same event, or even the same item of dam-
age. However, in each system there are important qualifications.

As already noted (supra no. 37 f.), German and Austrian law’s distinctively 
narrow conception of the matter in dispute (Streitgegenstand) – which also 
appears to apply in Polish law81 – means that a claimant can pursue different 
fractions of his claim in different proceedings.82 Judgment in a fractional claim 
of this nature does not extinguish the entire liability, nor does it otherwise pre-
vent further proceedings in respect of the remaining fraction(s) of loss. How-
ever, although this “fractional divisibility” is normally applicable, a different 
approach is taken with regard to damages for pain and suffering.83 As Karner 
and Riss explain:84

“[A] partial claim for pain and suffering is only admissible by way of 
exception. This is because of the principle of ‘global assessment’ which 

79 Hungary no. 58.
80 Cf. the approach of a minority of US state jurisdictions whereby personal injury and property 

damage are separate causes of action even if they stem from a single accident, as noted in 
United States no. 60.

81 Poland no. 79.
82 Austria: Tort no. 85 f., Germany no. 82.
83 Austria: Tort no. 88, Germany no. 84.
84 Austria: Tort no. 88 (footnote omitted). See also Germany no. 84.
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applies here, according to which the victim is always entitled to an over-
all award for all the suffering he had to endure or must prospectively 
endure… [O]ne overall loss is basically assumed, requiring an overall 
award of damages that cannot be split up arbitrarily into single losses.”

The victim cannot therefore come back to court, asking for more, once the first 
claim has been disposed of.85 Nevertheless, as in other countries, an exception 
is made for later personal injury that arises unforeseeably, though the Ger-
man test of what is foreseeable – even an expert would not have foreseen the 
subsequent harm – is strikingly narrow, has been the subject of considerable 
criticism,86 and has been rejected in Austrian law.87

In Italy, also as noted (supra no. 42), “aspectual” (but not fractional) divis-
ibility of claims is possible: the claimant is entitled to sue for some heads of 
loss (e.g. pecuniary loss) in one action, and then sue again for others (e.g. non-
pecuniary loss).88 However, further claims arising out of an already litigated 
matter are barred unless the claimant expressly specifies in the initial pleadings 
that he reserves his right to recover future losses, or specific heads of loss, in 
a separate lawsuit.89

In France, res judicata (l’autorité de la chose jugée) applies only to the subject 
matter of the prior judgment. According to art. 1351 CC, “[i]t is necessary that 
the remedy sought is the same; that the claim is founded on the same legal 
basis; that the claim is between the same parties and brought by them and 
against them in the same capacity.” The nature of the identity presupposed by 
the repeated words “the same” is for judicial interpretation, and claimants have 
benefited from a rather benevolent approach. In particular, it was accepted by 
the Cour de cassation in 1994, in a claim in respect of personal injury, that “the 
victim can make a new claim under the head of ‘elements of loss not included 
in the initial claim’ whether these were unknown or known at the date of the 
first action.”90 Elements of loss not included in the initial claim are not consid-
ered to have the necessary identity of subject matter for res judicata purposes. 
However, a decision of the Cour de cassation dating from May 2008 has now 
thrown doubt upon this approach.91 The Court stated: “it is incumbent on the 
claimant to put forward in the same hearing all claims with the same legal 
basis and… he cannot invoke at a later hearing a legal foundation for his claim 
that he failed to raise at the proper time.”92 Notwithstanding this rather broad 
language, the case was not directly concerned with compensation for heads of 

85 Germany no. 84.
86 Germany no. 84.
87 Austria: Tort no. 88.
88 Italy no. 37. It seems to be entailed by the fractional divisibility allowed in the Germanic sys-

tems and Poland that this approach is also open to claimants there.
89 Italy no. 37.
90 France no. 60.
91 France no. 64.
92 Cass. civ.2, 28 May 2008, appeal no. 07-13266, Bull. Civ. I, n° 153, discussed in France 

no. 64.
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loss not covered by a prior claim for compensation but with the propriety of 
bringing a wholly separate action for damages after the claimant had already 
secured a binding arbitration award in its favour preventing the defendant from 
making unauthorised use of its trade name. The French reporter, Galand-Car-
val, therefore suggests that there may still remain scope for actions in respect 
of loss not included in a prior claim, at least in the area of personal injury: 
“[t]he favour shown to victims of bodily harm is perhaps sufficient to justify the 
preservation of this rather indulgent solution in cases of loss of that nature.”93

So even in those countries where the claimant is prima facie accorded consid-
erable autonomy to pursue divisible parts of his overall loss separately, other 
rules constrain that freedom. A degree of transactional unity is thereby im-
posed in respect of a single cause of action.

A single claimb) 

The category of countries allowing only a single claim groups together the 
majority of common law jurisdictions and, at least as a starting point, several 
other countries (amongst whom may be included Denmark and Spain).

The common law approach94 rests both on principles of res judicata (encom-
passing two ideas: issue estoppel and cause of action estoppel) and on the once-
and-for-all rule of damages assessment. Naturally there are some differences 
of detail between the different systems, which it is not necessary to explore 
here. Res judicata in the narrow sense applies only to issues actually decided 
in a previous judgment, and is termed “issue estoppel”. But there is a broader 
principle whereby a claimant is prevented (“estopped”) from bringing a claim 
that he could reasonably have been expected to bring in earlier proceedings, 
but did not (“cause of action estoppel”).95 Finally, the once-and-for-all rule of 
damages assessment96 means that compensation for all damage relating to a 
single cause of action must be awarded at the same time, whether or not it has 
yet materialised or remains only prospective, and even if there is considerable 
uncertainty whether it will ever materialise at all. The combined effect of these 
principles is to prevent a common law claimant following the French and Ital-
ian practice of suing initially for a particular head or heads of loss, and then 
bringing further proceedings for other loss. The common law claimant should 
sue in a single action for all losses arising from the same occurrence, or “from 
a single transaction”,97 or otherwise related to the same subject matter. The rule 
is explicitly based on the public policy of ensuring finality in litigation and 
preventing a multiplicity of proceedings.98

93 France no. 65.
94 England: Tort no. 62 f., Israel no. 46, and United States no. 56.
95 England: Tort no. 63.
96 England: Tort no. 62, United States no. 59.
97 United States no. 60. See also England: Tort no. 62.
98 England: Tort no. 63.
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A similar approach is taken in other countries in our survey, at least as a starting 
point. In Denmark, the claimant cannot bring a second claim for losses arising 
out of the same tortious conduct if such losses could reasonably have been ad-
dressed in the first.99 Similarly, Spanish law precludes the litigation of a claim 
where this arises out of the same cause of action and involves the same parties 
as proceedings in which judgment has already been entered. A new claim for 
future loss is allowed only where this was unforeseen at the time of the ini-
tial proceedings.100 These systems101 therefore impose a form of “transactional 
unity” on losses arising from a single occurrence or cause of action that is 
somewhat reminiscent of the approach taken in the common law. A contrast 
emerges, however, when one considers the possibility of bringing a new claim 
for damage suffered in consequence of the original tort after the resolution of 
the initial proceedings. Claimants in non-common law systems have consider-
ably more flexibility to claim for damage that was unforeseeable at the time of 
an earlier judgment. To that extent, the approach taken is the individuation of 
loss, with unforeseeable consequential loss treated as separate from the initial 
loss for which the claimant sues.102 

In common law systems, the general policy of transactional unity usually pre-
cludes further proceedings for later or aggravated damage, though specific ex-
ceptions may be authorised by statute. In English law, “provisional damages” 
provide an example. A second action is allowed for foreseeable later injury on 
condition that it is specified that the initial award explicitly excludes that element 
of loss.103 The English approach contrasts strikingly with the law in non-common 
law countries, where, as just noted, further personal injury developing after the 
initial action may be the subject of a new claim only if it was unforeseeable. 

Where a new claim for later injury is allowed, a more limited limitation or 
prescription period than that applying to the initial claim may be applied,104 
indicating that the later injury is still conceptually linked with the earlier in-
jury, and not wholly autonomous. This falls somewhere between the rival ap-
proaches of full individuation and transactional unity.

Where suffered?2. 

Where the harm is suffered is a material factor for private international law, 
governed for most countries in this study by the Brussels Regulation and Luga-

99 Denmark no. 70.
100 Spain no. 54 f.
101 Hungarian law is superficially similar in preventing a second claim based on the same facts, 

but takes a notably generous view as to what constitutes new facts entitling the claimant to 
bring another action: see Hungary no. 48 f., and Comparative Summary no. 76.

102 See Denmark no. 70 f., Hungary no. 48 f., Spain no. 55. Needless to say, later damage can 
generally be the subject of a new claim in the systems that take an approach based on fractional 
or aspectual divisibility: see supra no. 56, and France no. 59 ff., Italy no. 37 f.

103 England: Tort no. 62.
104 See e.g. Spain no. 55.
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no Convention (jurisdiction), and the Rome II Regulation (applicable law).105 
In both contexts, the place where the damage occurs is accorded considerable 
significance. Concerning international jurisdiction, though general jurisdiction 
is based on domicile, special jurisdiction may be attached to both the place of 
the tortious conduct or event, and the place of the damage. This interpretation 
has been confirmed in ECJ decisions, with the notable gloss that a claim can 
be brought only where a primary loss has been suffered, and not where only 
consequential loss is suffered.106 In terms of the typology of approaches to 
aggregation and divisibility advanced here, this amounts to the individuation 
of primary losses, coupled with the unity of primary and consequential dam-
age. A difficulty arises if the primary damage is suffered in different places: 
special jurisdiction based on the place of the damage allows the claimant to 
recover compensation only for primary damage suffered in the same place. To 
aggregate claims in respect of primary damage suffered in different places, the 
claimant must seek an alternative basis for jurisdiction: the defendant’s domi-
cile, or the place of the tortious conduct or event. 

Turning to applicable law, Rome II provides in general tort disputes that the 
law of the country where the harm occurs is to apply. As Thiede notes in his 
special report from a conflict of laws perspective, where damage occurs in 
different places because of a single act (e.g. publication of a defamation in a 
newspaper with international circulation), “exorbitant difficulties” may arise 
as “a multitude of laws may be rendered applicable”, resulting in “a difficult 
mosaic assessment”.107

Despite these all too predictable difficulties, Thiede notes that issues of aggre-
gation and divisibility are not covered by particular provisions in the Regula-
tions and have not generated any substantial academic literature amongst con-
flict of laws scholars.108 In his view, a policy of aggregation seems generally 
to fit better with the goals of a private international law regime: “If damage is 
internationally split and occurs in several national jurisdictions, the efforts to 
have a single competent court and especially a single applicable law may be 
antagonized.”109 

105 Council Regulation (EC) No. 44/2001 of 22 December 2000 on jurisdiction and the recogni-
tion and enforcement of judgments in civil and commercial matters (Brussels Regulation), OJ 
L 12, 16.1.2001, 1–23; Lugano Convention on Jurisdiction and the Enforcement of Judgments 
in Civil and Commercial Matters, 88/592/EEC, OJ L 319, 25.11.1988, 9–48; Regulation (EC) 
No. 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law ap-
plicable to non-contractual obligations (Rome II Regulation), OJ L 199, 31.7.2007, 40–49. See 
further Conflicts, passim. As to national jurisdiction, see Comparative Summary no. 61 ff., 
with further references.

106 Conflicts no. 11 ff.
107 Conflicts no. 27.
108 Conflicts no. 5.
109 Ibid.
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When suffered?3. 

The question of when damage was suffered is of self-evident importance in 
the context of the limitation of actions (“extinctive prescription”), at least in 
countries where time runs – in some, if not all cases – from the date of the 
damage.110 In practice, when the damage was suffered must also be addressed 
by systems where time runs from when the claimant knew or ought reasonably 
to have known of the damage: it is necessary to specify what constitutes the 
damage of which the claimant must be aware, and what is considered different 
damage. It appears that the starting point for most countries is again the unity 
of primary and consequential loss. In Germany, for example,111

“the ‘principle of unity of damage’ (Prinzip der Schadenseinheit)… pro-
vides that the claim for compensation of several consequential losses 
caused by one and the same tortious act accrues at the earliest time of 
loss. In other words, the first time the victim incurs a loss consequential 
upon the injury complained of, the claim for compensation of all conse-
quential losses accrues.”

This is also the approach of the common law, as clearly expressed in the report 
from Israel:112

“As a rule, the limitation period starts to run when an actionable primary 
loss becomes discoverable. Later manifestations of this primary loss or 
subsequent secondary losses that evolve from it do not trigger new and 
independent limitation periods because they are considered as being part 
of the same cause of action as the primary loss.”

However, though the unity of primary and consequential losses is one of the 
most widely adopted aggregation techniques to be identified in our study, it is 
not recognised in all systems. In Hungary, for example, where damage results 
from the same tortious conduct at different points of time, a new limitation pe-
riod applies to each occurrence of harm, and this holds even for damage which 
could have been foreseen in earlier proceedings.113 

Naturally, even where consequential loss is regarded as part of the primary 
loss, a new limitation period will apply if the later injury constitutes a distinct 
primary loss. The distinction between a consequential loss and an autonomous 
primary loss is therefore crucial.114

110 See Comparative Summary no. 19 ff., with further references.
111 Germany no. 31. See also Austria: Tort no. 25.
112 Israel no. 12.
113 Hungary no. 24.
114 Austria: Tort no. 28, Italy no. 12.
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Unity of cause4. 

Causation is a key test in determining whether a given loss is a unity or a plu-
rality of separate harms. Where there are several distinct harms, responsibility 
for them may be divided between claimant and defendant, or between two or 
more defendants, or between the defendant and bad luck, sometimes referred 
to as the vicissitudes of life or the victim’s sphere of risk. This, it should be 
noted, is quite independent of the fractional divisibility of such losses accord-
ing to the rules of contributory (comparative) negligence and internal recourse 
(contribution) between tortfeasors. 

Several country reporters emphasised the role played by causation in determin-
ing whether a given loss was divisible or indivisible.115 A single causal process 
may unite different losses inflicted by a single defendant, one or more losses 
inflicted by multiple defendants, and loss or losses of which the claimant is a 
contributory cause. If two cars collide and one of the passengers is injured in 
the accident, the two drivers may be treated as multiple tortfeasors and held 
jointly and severally liable because the victim’s injuries are indivisible by cau-
sation.116 Similarly, if one of the drivers fails to wear his seat belt and suffers 
a head injury in the accident that he would not have suffered had he buckled 
up, the head injury may be regarded as jointly caused by both parties. Again, 
the loss is a unitary whole. The same causal indivisibility of loss is often to be 
seen in respect of consequential losses resulting from a combination of two or 
more torts, for example, pain and suffering, depression or other consequential 
psychiatric harm, or loss of earnings.117 As Green and Hanner observe, where 
A breaks X’s arm, and B breaks X’s leg, it may be that “X could work with 
either a broken arm or leg, but not both. In this case, both the broken arm and 
the broken leg are the ‘but for’ causes of the lost wages, and thus damages for 
lost wages are indivisible as between A and B.”118 In all these cases, though 
the loss cannot be divided causally into further component losses, fractional 
divisibility by reference to other factors remains possible – for example, in the 
law relating to apportionment between multiple tortfeasors (internal recourse) 
or the law of contributory fault (except in those American states which reject 
the theory of comparative negligence).119 

By contrast, analysis of the causal effect of different acts may serve to identify 
particular losses as distinct: multiple defendants may be liable for separate 
losses within the totality of the overall loss suffered by the victim, a defence 
of contributory negligence may apply to part but not all of the total loss, and a 
single defendant may be liable for some losses and not others because the latter 
result from a risk within the victim’s sphere. For example, if A breaks P’s arm, 

115 Austria: Tort no. 59 ff., Hungary no. 35 and 42, Spain no. 4 and 37, United States no. 30 f.
116 Hungary no. 35.
117 United States no. 30.
118 United States no. 30.
119 United States no. 33 f.
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and thirty minutes later B breaks P’s leg, the injuries are divisible by causa-
tion, and A pays for the arm, B for the leg.120 Naturally, divisibility by causa-
tion does not entail in every case that each of two or more defendants is liable 
only for a part of the overall loss. The distinct losses within the whole may be 
aggregated by virtue of some other principle of law, for example, the joint li-
ability of joint tortfeasors for harm foreseeably caused by one of their number 
in the course of a common enterprise, which in many systems is regarded as a 
non-causal responsibility.121

The borderline between causally divisible and causally indivisible losses is not 
always easy to draw, and it may sometimes be suspected that the distinction 
is manipulated by the court in order to achieve a result that fits its intuitive 
sense of justice. In a German case, where a house was damaged by explo-
sions in neighbouring quarries, the BGH held that, before imposing solidary 
liability on the several operators, the court should try to establish which crack 
or fissure was caused by which quarry.122 Wagner suggests that “each crack 
is a distinct injury of its own”, and “it easily follows that each operator of a 
quarry is solely liable for the consequences of any crack he caused.”123 But is 
it not likely that some of the cracks have been caused by the combined effect 
of both explosions? A Polish case provokes similar reflections.124 Chicken feed 
from two different producers was defective, and caused an excessively high 
death rate, and problems of under-weight. The Courts of Appeals found this 
was a single loss whose elements could not be separated, and imposed solidary 
liability. But the Supreme Court upheld the producers’ appeal and ordered a 
new trial to determine the damage caused by each of the producers. Bagińska 
notes: “The expert had already stated in his opinion that a separation of the 
damage caused by one feed and then by the second is not possible.”125 She 
suggests that the Supreme Court may have been motivated by the lack of any 
basis in Polish law to award proportional damages based on contribution to the 
same harm. Similarly, in French law, where noise pollution is caused by the 
combined emissions from two establishments, each is liable only for part of the 
nuisance on the basis that there are two distinct parts of a single but divisible 
injury.126 But can one really attribute different parts of the disturbance to the 
different defendants, or does the nuisance result from the cumulative and indi-
visible effect of both emissions? Finally, in an English case,127 a man was badly 
beaten up at work as a result of his employer’s negligence; he was then given 
negligent medical treatment as a result of which he lost the sight in one of his 
eyes. He later suffered severe depression and other effects of mental illness. 
The expert evidence was that these were the consequence of both the initial 

120 United States no. 30. See also France no. 31, Spain no. 36.
121 See Comparative Summary no. 43, with further references.
122 Germany no. 59.
123 Ibid.
124 Poland no. 71 f.
125 Poland no. 70.
126 France no. 32. Cf. the pollution cases discussed in Poland no. 60 f., United States no. 31.
127 England: Tort no. 49. 
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assault and the loss of the eye from clinical negligence. But rather than find 
the employer and the hospital liable jointly and severally for the psychiatric 
harm, the court found them each liable for a portion of it. The case has attracted 
strong criticism premised on the impossibility of individuating different parts 
of the mental illness as the court seemed to do. One can no less be “half mad” 
than one can be “half dead” (in a literal rather than metaphorical sense) or “a 
little bit pregnant”.

In such cases, there seems to be considerable force in Bagińska’s contention 
that courts may occasionally seek to achieve informal justice by fictitiously 
dividing up the causal effects of a single loss so that the defendant (or each de-
fendant, if there are several) is liable only for a part.128 In other words, a fiction 
of causal individuation is used to circumnavigate the national system’s formal 
commitment to solidary liability in respect of jointly caused losses, and so to 
effect fractional divisibility of the overall loss.

ConclusionsIV. 

The twin aims of this study were to provide illumination about the fundamental 
legal concept of damage by addressing hitherto neglected issues of aggregation 
and divisibility, and to develop new insights about the interrelationship of tort 
law and insurance through the adoption of a wholly novel perspective. We took 
an issue which to date has mostly been discussed as a problem of insurance 
law – the one loss/several losses question – and sought to identify contexts in 
which it arose in tort law as well. We also sought to identify the techniques 
that have been adopted in both domains to effect the aggregation or division of 
losses, and we analysed how these techniques were applied in order to resolve 
a number of specific problems. 

As noted at the beginning (supra no. 1), the novelty of both our approach and 
the subject matter we considered sometimes made progress difficult and lim-
ited our ability to come to meaningful conclusions. We have had to recognise 
the undesirability of being over-ambitious in the inferences we draw from our 
research. We have also been compelled to acknowledge the element of truth 
in the sceptical observations made by a number of project participants, as set 
out in the introduction to these remarks (supra no. 7). The terms “aggrega-
tion” and “divisibility” are themselves unfamiliar and could be interpreted by 
reporters in different ways. A number of the questions we raised turned out to 
be addressed in national laws by principles which made no distinction between 
divisible, indivisible or aggregated losses. A variety of different approaches to 
aggregation and divisibility were evident even within single systems. And the 
analysis of the interrelationship of tort law and insurance was impeded by the 
different focal points of our inquiry in the two domains: whereas the focus in 
tort law was on the fundamental concept of damage, the focus in insurance law 
was on the occurrence or the claim.

128 Poland no. 70.
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Notwithstanding these limitations, a number of substantial conclusions can be 
drawn. First, we have identified that unity/plurality issues are ubiquitous in 
both tort law and insurance, as are the techniques of aggregation and divisibil-
ity used to address them. Secondly, we have highlighted the diversity of legal 
approaches employed in addressing the one loss/several losses question, even 
within a single system. A considerable degree of context-dependence is appar-
ent, with (for example) marked differences of approach between substantive 
tort law and procedural law in some systems. Rather than looking for a general 
theory of aggregation and divisibility, it therefore makes more sense to think 
in terms of the influence of localised policy considerations. Thirdly, we were 
able to construct a typology of different approaches to the aggregation and 
divisibility of damage that are adopted within national systems, distinguish-
ing fractional divisibility, aspectual divisibility, individuation in stronger and 
weaker forms (divisibility versus indivisibility of primary and consequential 
loss), transactional unity, and procedural aggregation. Fourthly, we have seen 
that problems of aggregation and divisibility can simply be avoided by mak-
ing express provision in advance, whether in legislative form or in the terms 
of the insurance contract. (Consider, for example, the drafting of statutory li-
ability caps129 and the incorporation of a claims series clause in the contract of 
insurance.130)

Lastly, notwithstanding many differences in their aims and objectives, and 
the specific mechanisms employed, this study has shown that both insurance 
and tort law very often try to connect an aggregation of losses with a specific 
originating occurrence located in a specific time and place. In insurance, this 
anchoring role is generally played by the concept of a damage event or occur-
rence, but other concepts (e.g. “accident”) have also been employed. Each term 
is subject to a range of possible interpretations. In tort law, the anchoring role 
may likewise be played by different events, including not just the occurrence 
of the damage and the tortious conduct from which it resulted, but also an 
intermediate event which gives “transactional unity” to a set of losses (not nec-
essarily the only such set) arising from the tortious conduct. This intermediate 
event has so far attracted insufficient attention in legal theory, to the extent that 
it even lacks an agreed name. We have spoken here of “the transaction”, but 
one might alternatively talk of the occurrence of the primary damage, or the 
completion of the cause of action. Further work needs to be done to clarify the 
nature of this intermediate event, and the role it plays in legal practice, and to 
refine our understanding of the contrasts between those systems (particularly, 
the common law systems) which embrace transactional unity to a considerable 
degree, and those which largely reject transactional unity and incline towards 
the individuation of losses.

It will be apparent from the modesty of the above conclusions that this study 
does not hold itself out as a final and definitive analysis of the concepts of ag-

129 See supra no. 36 and Comparative Summary no. 25.
130 See supra no. 22 and Comparative Summary no. 106 and generally no. 96 and 104.
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gregation and divisibility in tort law and insurance. It does not pretend to be the 
last word on these matters. But it does not seem too bold to claim it as the first 
word on a topic that (at least as regards tort law) has hitherto been neglected, 
and to express the hope that it will form the basis of ongoing investigations 
and debate.
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