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Preface

The Brussels I Regulation is by far the most prominent cornerstone of the European law
of international civil procedure. Its imminence could be easily ascertained by every
practitioner even remotely concerned with cross-border work in Europe. However
arcane private international law in general might appear to practitioners – the Brussels
I Regulation is a well-known and renowned instrument. It is heir to the Brussels
Convention which has proven its immeasurable and incomparable value for over thirty
years. The European Court of Justice and the national courts of the Member States
have produced an abundance and a treasure of judgments interpreting the Convention
and now the Regulation. Legal writing on the Brussels system is thorough and virtually
uncountable throughout Europe. Yet no-one has so far taken the effort of completing a
truly pan-European commentary mirroring the pan-European nature of its fascinating
object. The existing commentaries clearly each stem from certain national perspec-
tives and more or less deliberately reflect certain national traditions. The co-operation
across and bridging borders had not truly reached European jurisprudence in this
regard. This is why the idea of this commentary was conceived. This commentary for
the first time assembles a team of very prominent and renowned authors from total
Europe. The authors’ geographical provenience stretches from Sweden in the North to
Italy in the South and from Portugal and the United Kingdom in the West to Hungary
and Greece in the East. Perhaps fittingly, both of the general editors are located in
Hamburg now somewhere near the geographical centre of the extended European
Union. The idea of a pan-European commentary met an overwhelmingly warm wel-
come by almost everyone who was invited to participate and to contribute a commen-
tary on some articles. Apparently now the time is ripe to give such a project a try. It
was, and still should be, beyond even the slightest doubt that the proper language of
such a project should be English, the current lingua franca of transnational legal com-
munication in Europe. Sellier European Law Publishers were as daring and courageous
(if not adventurous) as to embrace the idea. Patrick Sellier in particular provided the
support sometimes necessary to keep daunting projects afloat in difficult waters. May
the future show that is was right to endeavour and to go for the stars!

Everyone who has ever undertaken the venture to edit a multi-author work only too
well knows about the absolute necessity of competent assistance. The editors thus are
absolutely grateful and cannot remotely express the thanks and accolades due to our
backing team at Hamburg in a proper fashion. Without them it would have been
virtually impossible to complete this commentary. Stefanie Bock and Dr. Oliver Knçfel
with sheer and utter indefatigability undertook the burdensome task of unifying the
style of citations in the contributions. Dr. Klaus Bitterich participated in this task. He
and Dr. Knçfel share the responsibility for the index whereas Ms. Bock and Jan L�sing
compiled the Table of Cases of decisions by national courts and Ms. Bock alone
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accomplished the Table of Cases by the ECJ. The list of Abbreviations was prepared by
Professor Mankowski, once again with Dr. Knçfel’s invaluable assistance. Secretarial
support was rendered by Inga Burmeister. Last but not least, a very special thank is due
to John Blakeley. He took the pain of revising the linguistical niceties of contributions
written in English by authors who in their majority are not native speakers – and he
kept his good (Australian) humour till the very end!

Ulrich Magnus Peter Mankowski
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Council Regulation (EC) No. 44/2001 of 22 December
2000 on jurisdiction and the recognition and enforcement
of judgments in civil and commercial matters

Official Journal No L 012, 16/01/2001 p 1-23

THE COUNCIL OF THE EUROPEAN UNION,
Having regard to the Treaty establishing the European Community, and in particular Article
61(c) and Article 67(1) thereof,
Having regard to the proposal from the Commission (1),
Having regard to the opinion of the European Parliament (2),
Having regard to the opinion of the Economic and Social
Committee (3),
Whereas:
(1) The Community has set itself the objective of maintaining and developing an area of
freedom, security and justice, in which the free movement of persons is ensured. In order to
establish progressively such an area, the Community should adopt, amongst other things,
the measures relating to judicial cooperation in civil matters which are necessary for the
sound operation of the internal market.
(2) Certain differences between national rules governing jurisdiction and recognition of
judgments hamper the sound operation of the internal market. Provisions to unify the rules
of conflict of jurisdiction in civil and commercial matters and to simplify the formalities with
a view to rapid and simple recognition and enforcement of judgments from Member States
bound by this Regulation are essential.
(3) This area is within the field of judicial cooperation in civil matters within the meaning of
Article 65 of the Treaty.
(4) In accordance with the principles of subsidiarity and proportionality as set out in Article 5
of the Treaty, the objectives of this Regulation cannot be sufficiently achieved by the Mem-
ber States and can therefore be better achieved by the Community. This Regulation confines
itself to the minimum required in order to achieve those objectives and does not go beyond
what is necessary for that purpose.
(5) On 27 September 1968 the Member States, acting under Article 293, fourth indent, of
the Treaty, concluded the Brussels Convention on Jurisdiction and the Enforcement of Judg-
ments in Civil and Commercial Matters, as amended by Conventions on the Accession of
the New Member States to that Convention (hereinafter referred to as the ‘Brussels Con-
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vention’) (4). On 16 September 1988 Member States and EFTA States concluded the Lugano
Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial
Matters, which is a parallel Convention to the 1968 Brussels Convention. Work has been
undertaken for the revision of those Conventions, and the Council has approved the content
of the revised texts. Continuity in the results achieved in that revision should be ensured.
(6) In order to attain the objective of free movement of judgments in civil and commercial
matters, it is necessary and appropriate that the rules governing jurisdiction and the recog-
nition and enforcement of judgments be governed by a Community legal instrument which
is binding and directly applicable.
(7) The scope of this Regulation must cover all the main civil and commercial matters apart
from certain well-defined matters.
(8) There must be a link between proceedings to which this Regulation applies and the
territory of the Member States bound by this Regulation. Accordingly common rules on
jurisdiction should, in principle, apply when the defendant is domiciled in one of those
Member States.
(9) A defendant not domiciled in a Member State is in general subject to national rules of
jurisdiction applicable in the territory of the Member State of the court seised, and a defen-
dant domiciled in a Member State not bound by this Regulation must remain subject to the
Brussels Convention.
(10) For the purposes of the free movement of judgments, judgments given in a Member
State bound by this Regulation should be recognised and enforced in another Member State
bound by this Regulation, even if the judgment debtor is domiciled in a third State.
(11) The rules of jurisdiction must be highly predictable and founded on the principle that
jurisdiction is generally based on the defendant’s domicile and jurisdiction must always be
available on this ground save in a few well-defined situations in which the subject-matter of
the litigation or the autonomy of the parties warrants a different linking factor. The domicile
of a legal person must be defined autonomously so as to make the common rules more
transparent and avoid conflicts of jurisdiction.
(12) In addition to the defendant’s domicile, there should be alternative grounds of juris-
diction based on a close link between the court and the action or in order to facilitate the
sound administration of justice.
(13) In relation to insurance, consumer contracts and employment, the weaker party should
be protected by rules of jurisdiction more favourable to his interests than the general rules
provide for.
(14) The autonomy of the parties to a contract, other than an insurance, consumer or
employment contract, where only limited autonomy to determine the courts having juris-
diction is allowed, must be respected subject to the exclusive grounds of jurisdiction laid
down in this Regulation.
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(15) In the interests of the harmonious administration of justice it is necessary to minimise
the possibility of concurrent proceedings and to ensure that irreconcilable judgments will not
be given in two Member States. There must be a clear and effective mechanism for resolving
cases of lis pendens and related actions and for obviating problems flowing from national
differences as to the determination of the time when a case is regarded as pending. For the
purposes of this Regulation that time should be defined autonomously.
(16) Mutual trust in the administration of justice in the Community justifies judgments given
in a Member State being recognised automatically without the need for any procedure except
in cases of dispute.
(17) By virtue of the same principle of mutual trust, the procedure for making enforceable in
one Member State a judgment given in another must be efficient and rapid. To that end, the
declaration that a judgment is enforceable should be issued virtually automatically after
purely formal checks of the documents supplied, without there being any possibility for the
court to raise of its own motion any of the grounds for non-enforcement provided for by this
Regulation.
(18) However, respect for the rights of the defence means that the defendant should be able
to appeal in an adversarial procedure, against the declaration of enforceability, if he considers
one of the grounds for non-enforcement to be present. Redress procedures should also be
available to the claimant where his application for a declaration of enforceability has been
rejected.
(19) Continuity between the Brussels Convention and this Regulation should be ensured,
and transitional provisions should be laid down to that end. The same need for continuity
applies as regards the interpretation of the Brussels Convention by the Court of Justice of the
European Communities and the 1971 Protocol(5) should remain applicable also to cases
already pending when this Regulation enters into force.
(20) The United Kingdom and Ireland, in accordance with Article 3 of the Protocol on the
position of the United Kingdom and Ireland annexed to the Treaty on European Union and to
the Treaty establishing the European Community, have given notice of their wish to take part
in the adoption and application of this Regulation.
(21) Denmark, in accordance with Articles 1 and 2 of the Protocol on the position of Den-
mark annexed to the Treaty on European Union and to the Treaty establishing the European
Community, is not participating in the adoption of this Regulation, and is therefore not
bound by it nor subject to its application.
(22) Since the Brussels Convention remains in force in relations between Denmark and the
Member States that are bound by this Regulation, both the Convention and the 1971 Pro-
tocol continue to apply between Denmark and the Member States bound by this Regulation.
(23) The Brussels Convention also continues to apply to the territories of the Member States
which fall within the territorial scope of that Convention and which are excluded from this
Regulation pursuant to Article 299 of the Treaty.
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(24) Likewise for the sake of consistency, this Regulation should not affect rules governing
jurisdiction and the recognition of judgments contained in specific Community instruments.
(25) Respect for international commitments entered into by the Member States means that
this Regulation should not affect conventions relating to specific matters to which the
Member States are parties.
(26) The necessary flexibility should be provided for in the basic rules of this Regulation in
order to take account of the specific procedural rules of certain Member States. Certain
provisions of the Protocol annexed to the Brussels Convention should accordingly be in-
corporated in this Regulation.
(27) In order to allow a harmonious transition in certain areas which were the subject of
special provisions in the Protocol annexed to the Brussels Convention, this Regulation lays
down, for a transitional period, provisions taking into consideration the specific situation in
certain Member States.
(28) No later than five years after entry into force of this Regulation the Commission will
present a report on its application and, if need be, submit proposals for adaptations.
(29) The Commission will have to adjust Annexes I to IV on the rules of national jurisdiction,
the courts or competent authorities and redress procedures available on the basis of the
amendments forwarded by the Member State concerned; amendments made to Annexes V
and VI should be adopted in accordance with Council Decision 1999/468/EC of 28 June 1999
laying down the procedures for the exercise of implementing powers conferred on the
Commission (6),
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I. The purposes of the Brussels I Regulation

1The Regulation on jurisdiction and the recognition and enforcement of judgments in
civil and commercial matters, the so-called Brussels I Regulation (in the following: the
Regulation) which is the subject of this commentary pursues a number of purposes. Its
objectives are enshrined in the Recitals to the Regulation and they are further detailed
in many judgments of the European Court of Justice. Though these judgments were
rendered on the basis of the Brussels Convention of 1968 they continue to be relevant
also for the understanding and interpretation of the Regulation.1

2Primarily, the Regulation intends to facilitate the judicial treatment of suits and judg-
ments among the Member States. The Regulation aims at easier and more uniform
rules and faster and simpler procedures for civil cross-border litigation within the EU.2

It is based on the conviction that differences between national laws on jurisdiction and
recognition of judgments and differing procedural formalities impede the judicial co-
operation within the internal market. Difficulties to enforce civil claims in other
Member States discourage persons to establish cross-border trade relations and hamper
thereby considerably the sound operation of the internal market.3 The Regulation
removes a great deal of these differences and difficulties and attempts to enable and
ensure the free movement of judgments.4 The Regulation is based on the principle of
mutual trust in the legal system and judicial institutions of each other Member State,
in the legality and correctness of judicial procedures taken, and decisions rendered, in
other Member States.5 The mutual trust includes the expectation that each Member
State is willing to strictly obey to the provisions of the Regulation.

3A further purpose is to base jurisdiction, and thereby the defendant’s obligation to
submit to the competent court’s jurisdiction,6 on uniform and fair connecting factors.
The defendant must defend him- or herself only at places to which the dispute is
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1 Verein für Konsumenteninformation v. Karl Heinz Henkel, (Case C-167/00) [2002] ECR I-8111, 8143

para. 49; as to the interpretation of the Regulation see infra Introduction note 91 (Magnus).
2 See Recitals 1 and 2; compare further A-G Tesauro, Opinion in Case C-346/93, [1995] ECR I-617,

I-627 para. 20: “The ‘scheme’ of the Convention as a whole is indifferent to purely internal situations

such as a conflict of territorial jurisdiction between the courts of the same country.”)
3 Recital 1 and 2 to the Regulation; see also Geimer/Schütze A. 1 Einl. note 15; Pfeiffer, Internationale

Zust�ndigkeit und prozessuale Gerechtigkeit (1995) p. 349, 762.
4 See Recital 6.
5 See Recitals 16 and 17; see also the ECJ in Erich Gasser GmbH v. MISAT Srl, (Case C-116/02) [2003]

ECR I-14693, I-14746 et seq. para. 72; Gregory Paul Turner v. Felix Fareed Ismail Grovit, Harada Ltd. and

Changepoint SA, (Case C-159/02) [2004] ECR I-3565 para. 24; see further Layton/Mercer para. 11.015.
6 Rather than with an obligation the defendant is only burdened with disadvantages (judgment by

default etc.) if s /he omits to react to a suit instituted by the claimant.



sufficiently related to. For this reason the Regulation has abolished a number of na-
tional provisions on jurisdiction which are regarded as exorbitant.7 Fairness is also
granted by specific protective rules on jurisdiction in the interest of certain socially or
economically weaker parties, namely insured persons, employees and consumers who
in essence can only be sued in ‘their’ forum.8

4 Another main objective is to secure the principle of legal certainty with respect to
jurisdiction and the recognition and enforcement of judgments. The Regulation estab-
lishes a system of provisions, in particular on jurisdiction, the outcome of which must
be “highly predictable”.9 This aims at the highest possible foreseeability and certainty
in the application and interpretation of the provisions of the Regulation so that the
parties can as far as possible rely in advance on these rules. In particular, a reasonable
defendant should be able to foresee in which courts in the EU s/he could be sued.10

Therefore, it is not a matter of discretion for the court seised whether to entertain a suit
or not; the court is bound by the provisions of the Regulation. The doctrine of forum
non conveniens so well known in Common Law jurisdictions is not allowed under the
Regulation.11

5 While the Regulation aims on the one hand at security and certainty in cross-border
litigation it pursues on the other hand also the objective to grant the parties the widest
possible freedom to select the competent court.12 Choice of court agreements are
widely recognised (Art. 23) and find their limits only where the Regulation provides
for exclusive or protective jurisdiction.13 Moreover, a defendant can always submit to
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7 See Annex I in connection with Artt. 3 (2) and 4 (2).
8 See Artt. 8 et seq., Artt.15 et seq., Artt. 18 et seq.
9 See Recital 11; for statements of the ECJ in the same direction compare: Owens Bank Ltd. v. Fulvio

Bracco and Bracco Industria Chimica SpA, (Case 129/92) [1994] ECR I-117, I-155 para. 32; Custom

Made Commercial Ltd. v. Stawa Metallbau GmbH (Case 288/92) [1994] ECR I-2913, I-2956 paras. 15,

18; Benincasa v. Dentalkit Srl, (Case C-269/95) [1997] ECR I-3767, I-3798 para. 28; Réunion europé-

enne SA v. Spliethoff's Bevrachtingskantoor BV and Master of the vessel ``Alblasgracht 002'', (Case C-51/

97) [1998] ECR I-6511, I-6548 para. 46; see further Layton/Mercer para. 11.020.
10 See the ECJ statements in Jakob Handte & Co. GmbH v. Traitements Mécano-chimiques des surfaces SA,

(Case 26/91) [1992] ECR I-3967, I-3995 para. 18; GIE Groupe Concorde et al. v. Master of the Vessel

``Suhadiwarno Panjan'', (Case C-440/97) [1999] ECR I-6307, I-6350 para. 24; Besix SA v. Wasserrei-

nigungsbau Alfred Kretzschmar GmbH & Co. KG (WABAG) and Planungs- und Forschungsgesellschaft

Dipl. Ing. W. Kretzschmar GmbH & KG (Plafog), (Case C-256/00) [2002] ECR I-1699, I-1732 para. 52;

Andrew Owusu v. Nugent B. Jackson, trading as ``Villa Holidays Bal-Inn Villas'', Mammee Bay Resorts

Ltd., Mammee Bay Club Ltd., The Enchanted Garden Resorts & Spa Ltd., Consulting Services Ltd., Town

& Country Resorts Ltd., (Case C-281/02) [2005] ECR I-1383 para. 38.
11 Andrew Owusu v. Nugent B. Jackson, trading as ``Villa Holidays Bal-Inn Villas'', Mammee Bay Resorts

Ltd., Mammee Bay Club Ltd., The Enchanted Garden Resorts & Spa Ltd., Consulting Services Ltd., Town

& Country Resorts Ltd., (Case C-281/02) [2005] ECR I-1383 paras. 37 et seq.
12 See Recital 14.
13 See Art. 22 (exclusive jurisdiction) and Artt. 8 et seq., Artt.15 et seq., Artt.18 et seq. (protective

jurisdiction).



an incompetent court’s jurisdiction except where another court has exclusive jurisdic-
tion (Art. 24).

6Though it could be regarded as rather a technical matter it is also of high practical
importance that the Regulation aims at the widest possible avoidance of concurrent
proceedings in different courts and of differing judgments on the same matter.14

7As regards the recognition and enforcement of judgments the Regulation is governed
by the principle of automatic recognition which can be refused for few reasons only and
by the further principle that enforcement must be efficient and rapid.15

8Last but not least the Regulation aims at continuity with respect to its predecessor, the
Brussels Convention on Jurisdiction and the Recognition and Enforcement of Judg-
ments in Civil and Commercial Matters.16 This continuity is further secured by the fact
that the ECJ was already competent to interpret the Brussels Convention and remains
competent to interpret the Regulation. Since the Regulation modified the text and
substance of the Convention only modestly17 most ECJ judgments on the Convention
remain valid under the Regulation. The ECJ decisions can be found on the internet
under www.europa.eu.int or under www.curia.eu.int.

II. The Brussels I Regulation as part of the European law of
international civil procedure

1. The development of a European law of international civil procedure

9The last few years saw a true outburst of legislative activities of the European Com-
munity in the field of international procedural law. Numerous Regulations and Direc-
tives on this subject where enacted since the Treaty of Amsterdam of 1997 amended
the EC Treaty, established a single area of freedom, security and justice18 and clothed
the European Union with new competences in matters of administration of justice.19

Except Denmark all Member States of the Union accepted this extension20 and are
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14 Recital 15.
15 Recitals 16 and 17.
16 See in particular Recital 19. As to the Brussels Convention see infra Introduction notes 9 et seq.

(Magnus).
17 See thereto infra Introduction note 25 (Magnus).
18 Art. 61 EC Treaty.
19 Art. 65 EC Treaty.
20 According to the Protocol on the Position of Denmark to the Treaty on the European Union as

revised by the Treaty of Amsterdam Denmark does not participate in, and is not bound by, measures

in pursuance of the new competence. The EU and Denmark have, however, prepared separate in-

struments by which Denmark will take over single Regulations or Directives concerning judicial

measures; a respective Treaty concerning the application of the Regulation will be enter into force in

the near future: see Jayme/Kohler, IPRax 2005, 481, 485 et seq.; see further infra Introduction notes 53

et seq. (Magnus).



now directly bound by those Regulations and have to implement the respective Di-
rectives. This is also true for the new Member States which joined the EU in 2004 and
2007.

10 The main new instruments which have been created since the Treaty of Amsterdam
entered into force are the following (in the order of the time of their enactment):
– Regulation on jurisdiction and the recognition and enforcement of judgments in

matrimonial matters and in matters of parental resposibility for children of both
spouses (29 May 2000; so-called Brussels II Regulation);

– Regulation on the service in the Member States of judicial and extrajudicial docu-
ments in civil and commercial matters (29 May 2000; Service Regulation);

– Regulation on insolvency proceedings (29 May 2000; Insolvency Regulation);
– Regulation on jurisdiction and the recognition and enforcement of judgments in

civil and commercial matters (22 December 2000; Brussels I Regulation);
– Regulation on cooperation between the courts of the Member States in the taking

of evidence in civil and commercial matters (28 May 2001; Evidence Regulation);
– Council Decision establishing a European Judicial Network in civil and commercial

matters (28 May 2001);
– Charter of fundamental rights of the European Union (2001);
– Directive to improve access to justice in cross-border disputes by establishing mini-

mum common rules relating to legal aid and other financial aspects of civil pro-
ceedings (27 January 2003);

– Regulation concerning jurisdiction and the recognition and enforcement of judg-
ments in matrimonial matters and matters of parental responsibility (27 November
2003; so-called Brussels IIbis Regulation);

– Regulation creating a European enforcement order for uncontested claims (21 April
2004).

11 It is clear from this list which could be, and will be, still enlarged by further present21

and future22 enactments that Europe faces the rapid emergence of a common European
law of civil procedure.23 Already now, almost all aspects which can arise in interna-
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21 Further Directives exist in special fields like for the reorganisation and winding-up of both insurance

undertakings and credit institutions (Directive 2001/17/EC of the European Parliament and of the

Council of 19 March 2001 on the reorganisation and winding-up of insurance undertakings, OJ 2001

L 110/28 and Directive 2001/24 /EC of the European Parliament and of the Council of 4 April 2001

on the reorganisation and winding up of credit institutions, OJ 2001 L 125/15) or on injunctions for

the protection of consumers’ interest (Directive 98/27/EC of the European Parliament and of the

Council of 19 May 1998, OJ 1998 L 166/51). Also a Council Recommendation of 4 April 2001 on the

principles for out-of-court bodies involved in the consensual resolution of consumer disputes, OJ

2001 L 109/56 can be mentioned. See also COM (2004) 718 final.
22 Instruments on jurisdiction and the recognition and enforcment of judgments in further family and

succession matters which are presently still excluded from the scope of the existing instruments are

being prepared and will be enacted as Brussels III and Brussels IV Regulations in the coming years.
23 And in the law of criminal procedure, too, a similar development can be observed as the Directive on

the European seize order exemplifies.



tional civil litigation apart from arbitration24 are dealt with by these instruments:
jurisdiction, recognition and enforcement of judgments, service of claims, evidence
abroad, legal aid, insolvency proceedings. Yet, the different instruments do not cover
all kinds of civil and commercial law disputes25 nor have the instruments been enacted
in a fully coordinated and systematic way. Nonetheless taken together they form at
least a nucleus of a uniform code of international civil procedure for the EU. And it is
evident that the development is still in the beginning and will continue.

2. Brussels I Regulation as the fundament of a European law of
international civil procedure

12Among the presently existing instruments on European international civil procedure
the Brussels I Regulation is certainly the most important one. As compared to the
other instruments it concerns the most important questions of international civil
litigation, namely jurisdiction and recognition and enforcement of judgments. It has
the widest scope of application since it covers almost all civil and commercial matters.
Of all mentioned instruments it is most often applied: this is evidenced by much more
than hundred judgments of the ECJ26 and probably some thousand decisions of nation-
al courts (though thus far in essence on the Brussels Convention). It is best known due
to the fact that it had a predecessor of almost identical wording, the Brussels Conven-
tion on Jurisdiction and the Recognition and Enforcement of Judgments in Civil and
Commercial Matters of 27 September 1968, and that this predecessor had been uni-
formly interpreted by the European Court of Justice since almost fourty years. Within
the European law of international civil procedure the Brussels I Regulation therefore
constitutes the fundament on which all further development has built in the past and
has to build also in the future.

3. Further surrounding international treaties

13However, the European law of cross-border civil procedure as Community law is sur-
rounded and supplemented by further international treaties on same matters. The
mentioned Brussels Convention though superseded by the Brussels I Regulation as be-
tween all other Member States27 is still in force with respect to Denmark. The Lugano
Convention,28 a parallel treaty to the Brussels Convention, regulates the jurisdiction
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24 The most important aspects of arbitration are uniformly regulated on a global level by the United

Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards of 1958.
25 See the exclusions listed in Art.1 (2).
26 Compare the register of ECJ judgments in the Table of Cases (p. 782).
27 Art. 68 Regulation. The Brussels Convention remains in force in the Member States not only with

respect to Denmark but also with respect to those territories of the Member States to which the

Brussels Convention was extended by its former Art. 60 or by special declararion of the respective

Member State and to which the Regulation does not extend due to Art. 299 (3) EC Treaty in

connection with Schedule II of the Treaty; see further infra notes 48 et seq. and the comments to

Art. 68 (Mankowski).
28 See thereto infra notes 29 et seq.



and recognition and enforcement of judgments between many but not all of the EU
Member States and the remaining Member States of the European Free Trade Asso-
ciation (EFTA), namely Iceland, Norway and Switzerland. The two Treaties together
with the Brussels I Regulation constitute what is sometimes called the Brussels-Lugano
Regime29 which is more or less one single scheme of rules for international civil
litigation for the European Economic Area formed of the EU and the remaining EFTA
Member States.

14 On the other hand does the Regulation not supersede existing conventions to which a
Member State of the Regulation is already a party and which in relation to particular
matters govern also jurisdiction or the recognition or enforcement of judgments – like
for instance the CMR or the Warsaw Convention.30 But the competence to ratify, or
accede to, new international conventions which contain provisions on jurisdiction or
the recognition or enforcement of judgments has now passed to the Community. The
Community may, however, authorise the Member States to adopt respective conven-
tions.31

4. A global Brussels I Convention?

15 Since long attempts have been undertaken to achieve a worldwide Convention on
Jurisdiction and the Recognition and Enforcement of Judgments in Civil and Com-
mercial Matters. In 1993 the Hague Conference on Private International Law revived
this ambitious venture. But again this project whose first attempts go back to 192532

failed due to irreconcilable differences between the United States and the EU coun-
tries, in particular with respect to the extent of jurisdiction. As a minimum compro-
mise the Hague Conference prepared a rather limited project, namely a worldwide
Convention on Choice of Court Agreements. It was finally concluded on 30 June 2005
on a diplomatic conference.33 The Convention defines the requirements necessary for
a valid jurisdiction agreement;34 it regulates which consequences follow from a juris-
diction agreement with respect to the jurisdiction of the designated court and of other
– derogated – courts;35 and it deals with the recognition and enforcement of judgments
rendered by a court designated by a jurisdiction agreement.36 It remains to be seen how
successful this Convention will be. The Convention gives priority to the Brussels I
Regulation where the parties to the dispute are residents of a Regulation Member State
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29 Cf. for instance Layton/Mercer para. 11.001.
30 See Art. 71 (1). As to such Conventions see Art. 71 note 6 (Mankowski).
31 This has been so done with respect to the Montreal Convention.
32 See Schack, RabelsZ 57 (1993) 224, 234 et seq.
33 The text is available under www.hcch.net/index_en.php?act=conventions.text&cid=98; see for a

survey Rühl, IPRax 2005, 410. A prior Draft of the Convention was published in 2004 (Work. Doc.

No 110 E of May 2004, also available under www.hcch.net).
34 See Art. 3 (c) of the Convention.
35 See Art. 5 and 6 of the Convention.
36 Artt. 8-15 of the Convention.



or where the recognition or enforcement of a judgment based on a jurisdiction agree-
ment between these Member States is concerned.37

III. Historical background of the Brussels I Regulation

16The way to the Regulation proceeded in several steps over now almost four decades.
The second half of this phase brought about dramatic political changes in Europe and
in its wake a rising interest of countries to join the EU which more than doubled the
number of its Member States since 1989. This had repercussions also on the Commu-
nity’s policy concerning cross-border civil litigation and led to the insight that in a
greater Community international treaties could not settle the problems of internation-
al civil procedure and provide the intended unification any longer in a satisfactory way
but that directly applicable Community instruments were needed.38 For, it became
apparent that the method to adapt the original Brussels Convention with each new
accession by a new international treaty which had to be ratified by each Member State
was too slow and inflexible. This method caused troubling disharmony instead of the
intended unification since while some Contracting States had already ratified the
newest version others still adhered to the former or even older version.

1. The Brussels Convention of 1968

17The development started with the Brussels Convention which was concluded as an
international treaty on 27 September 1968. The Treaty was open only to Member
States of the then European Econiomic Community (EEC) and came into force among
them on 1 February 1973. The original Member States were the six founding members
of the EEC, namely Belgium, France, Germany, Italy, Luxembourg and the Nether-
lands. The Convention was based on Art. 220 (now Art. 293 EC Treaty) which obliged
the EEC Member States to enter into negotiations “with a view to securing for the
benefit of their nationals the simplification of formalities governing the reciprocal
recognition and enforcement of judgments of courts or tribunals and of arbitration
awards.”39 To come up to this mandate the six Member States instituted a Committee
of Experts in 1960 which delivered a draft convention in 1964. However, in its draft
the Committee did not confine itself to the preparation of rules on recognition and
enforcement of judgments but formulated in a courageous step forward also rules on
direct jurisdiction for international cases with a defendant domiciled in a Contracting
State. These rules were intended to replace the respective national rules. This step was
prompted by the insight that judgments could only be recognised and enforced if they
were granted on the basis of the fair and reasonable jurisdiction of the court. Former
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37 See Art. 26 (6) of the Convention.
38 See also Recital 6.
39 It must be reminded that when Art. 220 was included into the EEC-Treaty of 1957 the UN Con-

vention on the Recognition and Enforcement of Foreign Arbitral Awards of 1958 was still ahead.

After its conclusion and after its success became apparent the Community refrained from preparing a

rival convention although many European countries concluded and ratified the (Geneva) European

Convention on International Commercial Arbitration of 21 April 1961.



concepts characteristic of the era of the nation state like reciprocity as well as nation-
ality as a connecting factor were abondaned40 and instead a Community approach was
adopted which regarded the Member States merely as parts of one single greater unit.
This new approach laid the foundation for the success of the Brussels Convention.41 A
further reason for the Convention’s success was the fact that the European Court of
Justice was given jurisdiction to interpret the Convention by a separate Protocol42 and
that any national court could refer questions of interpretation to the ECJ. A still useful
instrument of understanding the Convention is also the accompanying Report by
Jenard.43

2. The revision of 1978

18 Each time that the Community was enlarged a revision of the Brussels Convention
took place (however, with the exception of the last enlargements in 2004 and 2007).
The first of these occasions was the accession of Denmark, Ireland and the United
Kingdom in 1973. Apart from necessary technical adaptations certain matters of sub-
stance in the original Brussels Convention were modified, in particular concerning
jurisdiction over insurance and consumer disputes and commercial usages in connec-
tion with jurisdiction agreements. The first Accession Convention was concluded in
1978 and had to be ratified by all then nine Member States. This procedure lasted until
1988. A Report by Schlosser explains the Accession Convention of 1978.44

3. The revision of 1982

19 The next round was the Greek accession to the EEC in 1981. This led to a second
Accession Convention which was concluded on 25 October 1982 and finally ratified
by all Member States in 1989. This time no further substantive changes of the Brussels
Convention were made. Evrigenis and Kerameus delivered the explaining Report.45

4. The revision of 1989

20 In 1986 Portugal and Spain joined the EEC and the next Accession Convention
became necessary. It was concluded on 26 May 1989. The last ratification of this Ac-
cession Convention by the then twelve Member States occurred in 1997.46 This third
Accession Convention brought about a number of substantive changes in order to
adapt the Brussels Convention to the Lugano Convention which had been meanwhile
concluded.47 The most important modifications were a new jurisdiction provision on
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40 See thereto Report Jenard paras. 63 et seq.
41 For a similar evaluation see Layton/Mercer para. 11.002; Schlosser Einl. note 4.
42 The Protocol on the Interpretation of the Brussels Convention by the European Court of Justice was

concluded on 3 June 1971 and entered into force on 1 September 1975.
43 OJ of 5 March 1979 C 59/1.
44 OJ of 5 March 1979 C 59/71.
45 OJ of 24 November 1986 C 298/1.
46 On 1 October 1997 by Belgium (see BGBl 1998 II 230).



employment contracts and a specification of the form in which in international trade
and commerce jurisdiction agreements can be concluded. The accompanying Report
was prepared by Almeida Cruz, Desantes Real and Jenard.48

5. The Lugano Convention of 1988

21In 1988 the then EC and the Member States of the European Free Trade Association
(EFTA)49 agreed on the Lugano Convention50 which was designed as a parallel con-
vention to the Brussels Convention in order to enable the free movement of judgments
also among the Member States of both organisations which together form the Euro-
pean Economic Area. Also other states were, and are, allowed to join the Lugano
Convention. Poland was the first (and thus far only) state from outside the former EC
and EFTA to ratify the Lugano Convention and did so in 2000; but in 2004 Poland
joined also the EU. Jenard and Möller prepared the accompanying Report of the Lugano
Convention.51

6. The revision of the Brussels Convention of 1996

22The last and fourth Accession Convention followed the so-called northern enlarge-
ment of the European Union when Austria, Finland and Sweden joined the EU in
1995. This Accession Convention was concluded on 29 November 1996 and had been
ratified by all – then fifteen – Member States except Belgium until 1 March 2002 when
the Regulation replaced the Brussels Convention. It is this version of the Brussels
Convention which is now still in force in Denmark (which did not accept the Regu-
lation). As in the case of Greece’s accession, also the Accession Convention of 1996
brought about mere technical adaptations but no substantial modifications of the
Brussels Convention.

7. The Regulation of 2001

23In the mid-nineties of the last century a more extended revision of the Brussels Con-
vention and the Lugano Convention and their full alignment was felt necessary. In
order not to overburden and delay the Accession Convention of 1996 it was decided to
pursue this reform of the Brussels-Lugano Regime separately. The Commission pre-
pared a Proposal for a fifth Revision Treaty of the Brussels Convention;52 but that was
overtaken by the new policy under the Treaty of Amsterdam which integrated the so-
called third pillar – the intergovernmental cooperation in matters of police and admin-
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47 See thereto infra Introduction notes 29 et seq. (Magnus).
48 OJ of 28 July 1990 C 189/35.
49 The European Free Trade Association was founded in 1960. Its present members are Iceland, Liech-

tenstein, Norway and Switzerland. Together, the EFTA and the EU States form the European Eco-

nomic Area (EEA).
50 See on the Lugano Convention also infra Introduction notes 29 et seq. (Magnus).
51 OJ of 28 July 1990 C 189/57.
52 COM (1997) 609 final, OJ 1998 C 33/20.



istration of justice – into the Treaty (Art. 61 et seq.), made it a Community policy (first
pillar) and created a Community competence to act by the instrument of regulation in
this field. The Commission brought then forward a Draft Regulation with an Expla-
natory Memorandum on 14 July 1999.53 After the Parliament had proposed several
amendments,54 the Commission published on 26 October 2000 a slightly amended
Draft Proposal again with a (short) Explanatory Memorandum.55 With few further
adjustments this Draft was adopted by the Council on 22 December 2000 as Regula-
tion No. 44/200156 and entered into force on 1 March 2002. The basis of the Regu-
lation is the Brussels Convention in its last version of 1996. But the Regulation in-
troduced also a number of changes.

24 Since not all EU States favoured the unifying approach of Artt. 61 et seq. EC Treaty the
possibility of specific reservations was provided for. Art. 69 EC Treaty and accompany-
ing protocols reserve an ‘opt-in’ solution for the United Kingdom and Ireland and
allow Denmark totally to abstain. The United Kingdom and Ireland have opted in;
between Denmark and the EU a treaty57 has been prepared for the analogous applica-
tion of the Brussels I Regulation which in all probability will enter into force in the
near future.58

8. The main differences between the Regulation and the
Brussels and Lugano Conventions

25 The main amendments which the Regulation has brought about as compared to the
Brussels and Lugano Conventions are the following ones:
– Art. 5 (1) – autonomous definition of the place of performance for supply and

service contracts;59

– Art. 5 (3) – extension of tort jurisdiction to threatened damage;60

– Art. 6 no. 1 – jurisdiction in case of several defendants only if close connection
between the claims;61

– Art. 9 (1) (b) – jurisdiction for claims not only of the policyholder but now also of
the insured and of a beneficiary at his domicile;62
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53 COM (1999) 348 final, OJ 1999, C 376E/1.
54 See Proposal for a Council regulation on jurisdiction and the regocnition and enforcement of judge-

ments in civil and commercial matters (COM(1999) 348 – C5-0169/1999 – 1999/0154(CNS)), OJ

2001 C 146 / 94.
55 COM (2000) 689 final, OJ 2001 C 62E/243.
56 Council Regulation (EC) No. 44/2001 of 22 December 2000 on jurisdiction and the recognition and

enforcement of judgments in civil and commercial matters, OJ 2001 L 12/1.
57 COM (2005) 145 final, OJ 2005 L 299/62.
58 As to the text see OJ 2006 L 210/22; see thereto Jayme/Kohler, IPRax 2005, 481, 485 et seq.
59 No equivalent in Art. 5 (1) Brussels and Lugano Conventions.
60 No equivalent in Art. 5 (3) Brussels and Lugano Conventions.
61 No equivalent in Art. 6 (1) Brussels and Lugano Conventions but practice of the ECJ: Athanasios

Kalfelis v. Bankhaus Schröder Münchmeyer Hengst & Cie. (Case 189/87) [1988] ECR 5565.
62 No equivalent in Art. 8 (1) (2) Brussels and Lugano Conventions.



– Art.15 (1) (c) and (3) – extension of protective jurisdiction to all consumer con-
tracts, including package tour contracts; sufficient for jurisdiction that offeror di-
rected activities to state of consumer’s domicile;63

– Art. 16 (1) – regulates not only the international but also the local jurisdiction;64

– Artt. 18-21 – a separate section now provides for the jurisdiction over employment
contracts and for specific protection of employees who can only be sued at their
domicile;65

– Art. 22 no.1 – the tenancy exception applies only where the tenant is a natural
person;66

– Art. 23 – a jurisdiction agreement has exclusive effect only if not otherwise agreed
(par. 1 sent. 2);67 electronic communication is equivalent to writing (par. 2);68 ju-
risdiction agreements for the benefit of only one of the parties are no longer spe-
cifically mentioned;69

– Art. 26 (3) – reference is now made to the Service Regulation;70

– Art. 28 (2) – instead of the law of the court later seised71 it is now the law of the
court first seised which must permit the consolidation of the related actions;

– Art. 30 – autonomous definition of when a court is deemed to be seised;72

– Art. 34 – the grounds for non-recognition of judgments have been reduced: the
requirement of conformity with conflicts rules has been removed;73 the ordre public
clause (no. 1) is formulated in a stricter way (“manifestly contrary to public pol-
icy”);74 lack of service or failure of correct service does not hinder recognition of
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63 Art. 13 Brussels and Lugano Conventions confines consumer protection to contracts for the supply of

goods and services, excludes generally contracts of transport and requires that the offeror approached

the consumer in the latter’s State of domicile.
64 Art. 14 Brussels and Lugano Conventions regulate only the international jurisdiction.
65 Artt. 5 (1) and 17 (5) Brussels and Lugano Conventions prescribe only a specific place of performance

for employment contracts and allow jurisdiction agreements for employment contracts only after the

dispute has arisen or, under Art. 17 (5) Brussels Convention, the employee invokes it.
66 This corresponds to Art.16 (1) (b) Lugano Convention but modifies Art.16 (1) (b) Brussels Con-

vention which required that both landlord and tenant were natural persons.
67 Art. 17 (1) sent 1 Brussels and Lugano Convention does not mention that the parties may agree

otherwise.
68 No equivalent in Art.17 Brussels and Lugano Conventions.
69 In contrast to Art. 17 (4) Brussels and Lugano Conventions.
70 But the Hague Service Convention of 15 November 1965 – mentioned by Art. 20 (3) Brussels and

Lugano Conventions – remains applicable where the Service Regulation does not apply (Art. 26 (4)

Brussels Regulation).
71 As under Art. 22 (2) Brussels and Lugano Conventions.
72 No equivalent in Artt. 21-23 Brussels and Lugano Conventions; under the Conventions the question

is therefore to be answered according to the lex fori of the court seised; see Siegfried Zelger v. Sebastiano

Salinitri, (Case 56/79) [1980] ECR 89.
73 It is contained in Art. 27 (4) Brussels and Lugano Conventions.
74 In contrast to Art. 27 (1) Brussels and Lugano Conventions (“contrary to public policy”).



default judgments if the defendant did not attack the judgment itself though this
was possible for him (no. 2);75 in no. 4 now also judgments of other Member States
are mentioned;76

– Art. 35 – does not contain the grounds listed in Art. 28 (2) and (4) Lugano Con-
vention;

– Artt. 41 et seq. – examination of formalities only (Art. 53) for immediate enforce-
ment without regard to grounds for non-recognition; examination of those grounds
only on appeal (Art. 43 and 45);77

– Art. 60 (1) – autonomous definition of the place of domicile;78

– Art. 71 (1) – future international conventions on particular matters containing
rules on jurisdiction or recognition or enforcement do not prevail over the Regu-
lation as they did with respect to the Brussels and Lugano Convention.79

26 In essence, the amendments have extended the field where the Regulation autono-
mously governs; they have strengthened the protection of the weaker party and they
have remarkably simplified the recognition of judgments rendered in other Member
States and the procedure of their enforcement.

9. The present relevance of the Brussels Convention

27 The Brussels Convention had been enacted as an international treaty though only
open to the Members of the European Community. As indicated above it had been
always adapted whenever the Community had been enlarged.80 New Member States
had always to accept the Convention as part of the acquis communautaire and to ratify
it, however, with the exception of the last enlargement rounds when twelve new
members acceded. Since by that time (1 May 2004 and 1 January 2007) the Regulation
had already replaced the Convention it appeared to be unnecessary to oblige them still
to ratify the Brussels Convention. Therefore, with respect to the Brussels Convention
there are now two blocks of Member States: the old 15 Members which have ratified
this Convention and the 12 new Members which have not.

28 In general this split poses no problem because in the Member States now the Brussels
Regulation is in force. But like this little village in Gallia Denmark has refused to
accept the Regulation (and other measures under Art. 65 EC Treaty). This has unfor-
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75 Art. 27 (2) Brussels and Lugano Conventions requires due service and disregards the possibility to

challenge the default judgment itself.
76 In contrast to Art. 27 (5) Brussels and Lugano Conventions.
77 Artt. 31 et seq. Brussels and Lugano Conventions provide for an entirely different scheme under

which a declaration of enforceability must be sought for which the grounds for non-recognition have

to be examined (Art. 34 (2)).
78 Whereas under Art. 53 (1) sent. 2 Brussels and Lugano Conventions the seat of a company or other

legal person or association is to be determined according to the rules of private international law.
79 Since the accession to such conventions is now the competence of the Community which may

authorise the Member States to accede.
80 See supra Introduction note 16 (Magnus).



tunate consequences between the Member States: between Denmark and the (other
14) Member States of the Brussels Convention partly the Regulation applies (if the
defendant is domiciled in a Regulation Member State); partly the Brussels Convention
applies (if the defendant has its domicile in Denmark).81 Between Denmark and the 12
new Member States the Regulation applies as well only if the defendant is domiciled in
a new Member State but not if the defendant is domiciled in Denmark.82 Among them
the Brussels Convention does not apply at all. Among the new Member States Poland
is the only one which has thus far ratified the Lugano Convention of which Denmark is
also a Member State. Thus, between these two EU Member States the Lugano Con-
vention can fill the gap which otherwise exists with respect to jurisdiction and recog-
nition of judgments. But the Lugano Convention does not apply between Denmark
and the other eleven new Members. To end this confusing state of affairs it is therefore
high time that the envisaged Convention between Denmark and the other EU Mem-
bers comes into force which in essence will make the Regulation binding with respect
also to Denmark.

10. The relevance of the Lugano Convention

a) In general
29The Lugano Convention83 expanded the regime of the Brussels Convention to Non-

EU Member States.84 It was ratified by all of the 15 old EU Member States, now also by
Poland85 and further – from outside the EU – by the EFTA-States Iceland, Norway and
Switzerland. Since the Lugano Convention was modelled after the Brussels Conven-
tion as a parallel and almost identical Convention it now differs from the Regulation in
much the same way the Brussels Convention does.86
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81 According to the principles of the ECJ decision (still on the Brussels Convention) in Group Josi

Reinsurance Company SA v. Universal General Insurance Company (UGIC), (Case C-412/98) [2000]

ECR I-5925 the Regulation applies to all cases where the defendant has its domicile in a Member

State of the Regulation even if the claimant is domiciled in Denmark (except where specific rules of

the Regulation [in particular Artt.13, 17, 21, 22, 23] provide otherwise). The Brussels Convention

applies on the other hand between Denmark and the 14 old Member States regularly where the

defendant has its domicile in Denmark and the claimant in one of the 14 Member States. A further

particular problem is posed by the fact that in Belgium still a prior version of the Brussels Convention

is in force.
82 This is again the result of the principles of the ECJ decision in Group Josi Reinsurance Company SA v.

Universal General Insurance Company (UGIC), (Case C-412/98) [2000] ECR I-5925. In Group Josi the

plaintiff had its domicile in a third state (Canada) and the defendant in the EU; the ECJ held that the

Brussels Convention was applicable. That means that also the Regulation must be applied whenever

the defendant has its domicile in a Member State of the Regulation.
83 For commentaries see in particular Donzallaz, La Convention de Lugano I, II, III (1996, 1997, 1998);

Lechner/Mayr, Das �bereinkommen von Lugano (1996); Palsson, Luganokonventionen (1992);

Rognlien, Luganokonvensjonen (1993); Schwander (ed.), Das Lugano-�bereinkommen (1990).
84 See supra Introduction note 21 (Magnus).
85 See thereto Martiny/Ernst, IPRax 2001, 29.
86 As to these divergences see supra Introduction note 25 (Magnus).



b) Scope of application
30 In a material respect the Lugano Convention has the same scope of application as the

Regulation and the Brussels Convention (see Art. 1 Lugano Convention). Also, the
personal scope of application is identical (Art. 2 (1) Lugano Convention). The terri-
torial and the temporal scope of application differs however. The Convention is in
force in the mentioned Member States since the nineteen nineties. But like the Regu-
lation and the Brussels Convention it applies to all suits which have been instituted on
or after the day the Convention entered into force in the relevant state (Art. 54
Lugano Convention).

c) Interpretation
31 The Lugano Convention is an international treaty for whose interpretation the general

rules on the interpretation of such instruments are applicable.87 But in order to ensure
the parallel character of the Lugano Convention this Convention should be interpre-
ted in the same way as the Brussels Convention and thus as the Regulation with the
qualification that the Lugano Convention is no Community law. The Protocol No. 2
to the Lugano Convention intends to safeguard that the courts of the Non-EU Lugano
Member States also take into account and more or less follow the decisions of the ECJ
though these decisions cannot be directly binding on them.88 Furthermore the ECJ has
no competence to interpret the Lugano Convention.

d) Relationship to the Regulation
32 The relationship between the Lugano Convention and the Brussels Convention is

dealt with by Art. 54b Lugano Convention. According to Art. 68 (2) Regulation this
provision is now to be regarded as to apply to the relationship between the Lugano
Convention and the Regulation.

33 Among the Member States of the EU (except Denmark) which are at the same time
Member States of the Lugano Convention89 the Regulation prevails while the Lugano
Convention has no application (Art. 54b (1) Lugano Convention). With respect to
the EU Member States the Lugano Convention can come into play between Denmark
and Poland (if the defendant is domiciled in Denmark and the claimant is domiciled in
Poland, neither the Regulation nor the Brussels Convention will be applicable).90

34 With respect to the Non-EU Member States of the Lugano Convention – Iceland,
Norway, Switzerland – this Convention prevails over the Regulation (or the Brussels
Convention) if the latter is applicable as well under the conditions defined by Art. 54b
(2) Lugano Convention: for purposes of jurisdiction if the defendant has its domicile in
that Non-EU State or if the courts of that State have jurisdiction according to Artt. 22,
23 Regulation (Art. 16, 17 Brussels Convention); for the purposes of lis pendens under
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the interpretation is the Report Jenard/Möller.
88 For details see Kropholler Einl. notes 73 et seq.
89 These are at present (2006) the 14 old EU Member States plus Poland.
90 See also supra Introduction note 28 (Magnus).



Artt. 27, 28 Regulation (Artt. 21, 22 Brussels Convention) if proceedings are pending
or instituted both in a Non-EU Lugano State and in an EU-Lugano State; for the
purposes of recognition and enforcement if either the judgment state or the recogni-
tion state is a Non-EU Lugano State.

IV. The Regulation as Community law

1. Competence of the EU?

35As already indicated the Regulation has been enacted on the basis of Artt. 61 (c), 65
and 67 (1) EC Treaty.91 These Articles form part of Title IV of Part III of the EC Treaty
on “Visa, Asylum, Immigration and other Policies related to the Free Movement of
Persons.” It has been doubted whether these Articles constitute a sufficient basis for a
legislative competence of the Community to enact the Regulation92 and it has been
particularly argued that Title IV is confined to measures which are related to the free
movement of persons but does not include the free movement of judgments.93 How-
ever, Art. 65 (a) EC Treaty provides expressly for a competence concerning among
others the recognition and enforcement of judgments; Art. 65 (b) EC Treaty allows
measures concerning also jurisdiction, and Art. 65 (c) EC Treaty permits even mea-
sures concerning the domestic law of civil procedure of the Member States if necessary
in order to eliminate obstacles to the proper functioning of civil proceedings. Neither
the wording of the cited Articles nor the legislative history shows that the purposes
which had been pursued before by the Brussels Convention should in any way be
restricted. Thus, despite the too narrow title “Visa, Asylum, Immigration and other
Policies related to the Free Movement of Persons” Articles 61-69 introduced a rather
far-reaching general competence of the EU in the field of international procedural law
which is limited only by two qualifications: Art. 65 EC Treaty itself provides that the
competence is only granted with respect to measures “having cross-border implica-
tions”; moreover, the competence extends to measures “insofar as necessary for the
proper functioning of the internal market”. And as always the subsidiarity principle
(Art. 5 EC Treaty) has to be observed.

36While it can hardly be questioned that the Regulation focusses on the cross-border
aspect yet, its necessity for the proper functioning of the internal market might be less
apparent. But as mentioned above94 procedural obstacles to enforce existing rights in
cross-border trade and other relations will at the same time discourage such cross-
border relations and thereby impede the proper functioning of the internal market,
though to an extent which admittedly cannot be specified with final precision. The
subsidiarity principle does not stand in the way either since it is rather apparent that
only a Community measure can satisfactorily regulate the cross-border aspects within

Introduction Introduction
35, 36

Ulrich Magnus 21

91 See Preamble and Recital 3.
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the EU. In the light of both the Tobacco Advertising case95 which highlighted the strict-
ness of the competence rules and the Ingmar case96 which interpreted the functioning
market requirement in a rather generous and wide manner it is, however, most likely
that the ECJ when called upon will uphold the Regulation as being based on a suffi-
cient legislative competence of the Community.97

2. Direct applicability and precedence of the Regulation

37 The Regulation constitutes secondary Community law. In contrast to Directives the
Regulation is directly applicable and needs no further implementation into national
law (Art. 249 EC Treaty). As far as the Regulation reaches all Member States (except
Denmark) are now immediately bound by it. This is also true for the twelve new
Member States which joined the EU since 2004. From the date their accession became
effective (1 May 2004 and 1 January 2007) the Regulation is directly applicable also
there.

38 The Regulation takes further precedence over all non-conforming national law. Any
contradicting rule of national law (of the Regulation Member States) cannot be applied
any longer. It does not matter whether the conflicting national law has been enacted
before or after the entering into force of the Regulation in the respective Member State.

39 In regards to Community law the ECJ is competent to interpret the Regulation and in
accordance with the general methods and standards applicable to Community law.98

However, according to Art. 68 – and in contrast to Art. 234 EC Treaty – only courts of last
instance are entitled to refer questions of interpretation of the Regulation to the ECJ.99

3. EU external competence

40 Where the EU possesses an internal competence it also possesses an implied external
competence as far as necessary for the effective use of the internal competence.100 This
implied power of the EU concerns in particular the conclusion of treaties with third
states on matters for which an internal competence exists. If the EU has made use of its
internal competence its implied external competence to conclude respective treaties
may become even an exclusive competence.101
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note 19; Reich, Understanding EU Law, p. 43.



41With respect to the Brussels I Regulation the EU Member States are now no longer
entitled to conclude international treaties which are in conflict with the rules of the
Regulation.102 In a Common Declaration of 14 December 2000 the Council and the
Commission have expressly adopted this view and stated that the Regulation does not
hinder a Member State to conclude international treaties on matters falling within the
scope of the Regulation as long as the treaties leave the Regulation untouched.103 The
Member States themselves can therefore ratify, or accede to, such international treaties
on jurisdiction and the recognition and enforcement of judgments which give priority to
the Brussels I Regulation in cases where the Regulation is applicable. The Hague
Convention on Choice of Court Agreements of 30 June 2005104 which is one of the
practically relevant examples of a competing convention can therefore be adopted by the
Member States of the Regulation105 since this Convention acknowledges the priority of
the Regulation.106 But the EU as such would be entitled to join this Hague Convention.

V. The scope of application of the Regulation

1. The territorial scope of application

a) In general
42The territorial scope of application of the Regulation corresponds regularly to that of

Community law in general. Subject to the exceptions provided for by Art. 299 EC
Treaty the Regulation applies in the territory of all 27 present Member States now
bound by the Regulation. This follows from Art. 299 (1) EC Treaty for the ‘old’ Mem-
ber States listed by that provision (except Denmark). For the twelve new Member
States which joined the EU in 2004 and in 2007 it follows from the Accession Treaties
of 16 April 2003 and of 25 April 2005.107

43Whether a certain place belongs to the territory of a Member State is not determined by
the Regulation or the EC Treaty but by the principles of public international law.108

Therefore if the continental shelf before the coast line of a Member State still belongs to
the territory of this state must be decided in conformity with the respective international
treaties and, in their absence, with general principles of public international law.109
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44 With respect to jurisdiction the necessary territorial element connecting the dispute
with the forum seised is regularly the domicile of the defendant which must be locat-
ed in a Member State (Art. 2). This is the basic rule which is, however, rather widely
varied for reasons of procedural justice and efficiency of litigation. The Regulation
provides for many exceptions where other more apt connecting factors than the de-
fendant’s domicile are decisive: this is the case with the exclusive jurisdiction
(Art. 22) where the dispute is so closely linked to a certain place that the courts there
are exclusively competent; with the protective jurisdiction (Art. 13, 17, 21) where the
weaker party’s place prevails; with the agreed jurisdiction (Art. 23) where the parties’
consented intention determines which courts are to decide and with the special jur-
isdictions (Art. 5 et seq.) where there is another sufficiently close connection between
the dispute and a place different from the defendant’s domicile.

45 With respect to the recognition and enforcement of judgments the required territorial
connecting factor is that the judgment must have been rendered by a court situated in a
territory to which the Regulation extends.

b) Application in the Member States
46 In general the Regulation applies in the entire territory of the respective Member State

and also in those autonomous parts in Europe for whose external relations the Member
State is responsible (Art. 299 (4) EC Treaty). However, to some of the EU Member
States there belong separate territories located outside Europe, for whose international
relations the Member State is also responsible; in certain cases the Regulation applies
even there. This depends on whether or not the territorial unit is listed in Annex II to
the EC Treaty to which Art. 299 (3) EC Treaty refers. Overseas territories listed there
are not governed by Community law in its entirety but by the special association
system provided for by Part IV of the EC Treaty (Arts. 182-187). The Regulation does
not apply in the listed territories (though the Brussels Convention remains applicable
in some of the territories).110

47 On the other hand on the territory of some Member States there are separate territor-
ial units located which enjoy a certain or full independance and neither Community
law nor the Regulation applies there. It differs therefore considerably between the
Member States whether and to which of their separate territorial units the Regulation
extends.

1) Austria
48 The Regulation is in force in the entire territory of Austria. Austria has also ratified the

Brussels Convention and the Lugano Convention.

2) Belgium
49 The Regulation is directly applicable in Belgium. The Brussels Convention as well as

the Lugano Convention are also in force in Belgium.
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3) Bulgaria
49aAs of 1 January 2007 Bulgaria has joined the EU and since then the legislation is in

force there.

49bBulgaria was never a Contracting State of the Brussels or the Lugano Convention.

4) Cyprus
50The Regulation extends to the Greek part of Cyprus only. The British base areas on

Cyprus – Akrotiri and Dhekelia – are, however, excluded from the scope of the Regu-
lation by virtue of Art. 299 (6) (b) EC Treaty.111

51Neither the Brussels Convention nor the Lugano Convention has been ratified by
(Greek) Cyprus.

5) Czekia
52The Regulation is in force in Czekia but the country is neither Contracting State of the

Brussels Convention nor of the Lugano Convention.

6) Denmark
53As already mentioned Denmark abstained from the communitarisation of the measures

under Title IVof Part III of the EC Treaty. The Regulation is therefore not applicable in
Denmark. Denmark reserved this position in a Protocol on the Position of Denmark to
the Treaty of Amsterdam. Art. 1 of the Protocol states that Denmark does not parti-
cipate in such measures and Art. 2 provides that such Community measures are “not
applicable nor binding”. Denmark is therefore still bound by the Brussels Convention.

54The Brussels Convention is to be applied by the other EU Member States towards
Denmark if, and in the form in which, they have ratified it. That means that the ‘old’
EU States (Austria, Finland, France, Germany, Greece, Ireland, Italy, Luxembourg, the
Netherlands, Portugal, Spain, Sweden, the United Kingdom) apply the Brussels Con-
vention in its version of 1996 (fourth Accession Convention)112 towards Denmark. An
exception is Belgium which ratified thus far only the version of 1989 (third Accession
Convention)113 and has to apply this older version still. The territorial scope of the
Brussels Convention includes the Danisch territory with Bornholm but does not ex-
tend to Greenland and the Faroe Islands. Although both belong to Denmark they
enjoy a certain autonomy and Denmark has excluded them from the operation of the
Convention.

55The new EU States (Cyprus, Czekia, Estonia, Hungary, Latvia, Lithuania, Malta, Po-
land, Slowakia, Slowenia) are not at all Contracting States of the Brussels Conven-
tion. With respect to Denmark they have to apply their national international proce-
dural law. Yet a special case is Poland which is the only new EU Member State which
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thus far has ratified the Lugano Convention. Between Denmark and Poland therefore
this Convention applies since Denmark has ratified the Lugano Convention as well.

56 In order to change the rather confusing and unsatifactory state of affairs concerning the
Danish position in the whole Brussels-Lugano-regime the EU and Denmark have
prepared a separate Convention114 according to which the Brussels I-Regulation is
applicable with respect to the relations between Denmark and the Community. It is
expected that the Convention will be signed in the very near future.115 After its
ratification the Regulation will then also apply to Denmark – not via Community law
but via an international treaty and the principles of international public law.116 Under
this Convention Denmark will also be obliged to adopt future amendments of the
Regulation and to take adequate account of the decisions of the ECJ.

7) Estonia
57 The Regulation applies directly in Estonia while the country thus far neither ratified

the Brussels Convention nor the Lugano Convention.

8) Finland
58 The Regulation applies to the entire territory of Finland. As is the case with Com-

munity law in general the Regulation is therefore also in force on the �land Islands
(see Art. 299 (5) EC Treaty) which formally belong to Finland but enjoy a far-reaching
autonomy.

59 Finland is also Member State of both the Brussels and Lugano Convention.

9) France
60 The Regulation is applicable in the entire European territory of France. But though

France is partly responsible for the external relations of Monaco neither Community
law as such nor the Regulation applies in Monaco which in this respect is indepen-
dant.117 Also Andorra118 whose formal head of state is still the French president and the
Spanish Bishop of Urgel lies outside the territorial scope of the Regulation and the
Conventions.

61 According to Art. 299 (2) EC Treaty Community Law and thus the Regulation applies
also to the French overseas departments (départements d'outre mer). These departments
comprise Guadeloupe, French Guiana, Martinique and R�union but not the French
overseas territories (territoires d'outre mer), namely New Caledonia, French Polynesia,
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Mayotte, the Wassis and Futuna Islands, St. Pierre and Miquelon, the French Southern
Antarctic territories. These territories fall under the regime of Art. 299 (3) EC Treaty
in connection with Annex II of the Treaty; they are governed by the specific associa-
tion rules of Part IV of the Treaty (Arts. 182 et seq. EC Treaty). The Regulation does
not apply there.119

62Both the Brussels Convention and the Lugano Convention are in force in France and
extend to both the French overseas departments and territories.120 But they are neither
in force in Andorra nor in Monaco.

10) Germany
63The application of the Regulation extends to the whole territory of Germany including

the territory of the former German Democratic Republic (GDR). The federal structure
of Germany with 16 Bundesländer does not effect the applicability of the Regulation.

64Germany is also Member State of the Brussels Convention and the Lugano Conven-
tion.

11) Greece
65The Regulation is in force in Greece including its islands. Greece has also ratified the

Brussels Convention and the Lugano Convention.

12) Hungary
66Hungary belongs to those EU Member States where the Regulation but neither the

Brussels Convention nor the Lugano Convention is in force.

13) Ireland
67Like Denmark and the United Kingdom also Ireland reserved its right not to partici-

pate in the adoption of measures enacted under Artt. 61 et seq. EC Treaty.121 But like
the United Kingdom – and unlike Denmark – Ireland has declared that it joins the
judicial cooperation set forth by the Regulation and further instruments. Therefore the
Regulation (and the other instruments enacted under Artt. 61 and 65 EC Treaty) is in
force in Ireland.

68Ireland is also a Member State of the Brussels Convention and it has ratified the
Lugano Convention.
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14) Italy
69 The Regulation is in force in Italy but neither in the Vatican which is an independant

state nor in San Marino which itself is responsible for its external relations in the sense
of Art. 299 (4) EC Treaty although San Marino is else under the protective friendship
of Italy.122

70 The Brussels Convention and the Lugano Convention are both in force in Italy but
neither in the Vatican nor in San Marino.

15) Latvia
71 Latvia is an EU Member State where only the Regulation is in force. The country has

adopted neither the Brussels Convention nor the Lugano Convention.

16) Lithuania
72 Like in most of the new EU Member States also in Lithuania only the Regulation

applies whereas neither the Brussels Convention nor the Lugano Convention has thus
far been adopted.

17) Luxembourg
73 In Luxembourg the Regulation is in force as well as the Brussels Convention and the

Lugano Convention.

18) Malta
74 The Regulation is in force in Malta but neither the Brussels Convention nor the

Lugano Convention has been ratified there.

19) The Netherlands
75 The Regulation extends to the European territory of the Netherlands but neither to

Aruba nor the Netherlands Antilles for which the association system of Art. 299 (3)
EC Treaty in connection with Schedule II to the Treaty applies.123

76 The Brussels Convention and the Lugano Convention are still in force in the Nether-
lands. The application of the Brussels Convention had been extended to Aruba by a
declaration of the Netherlands under the former Art. 60 of the Brussels Convention.
Despite the later deletion of the Article the effect of the Dutch declaration remains in
force so that the Brussels Convention still applies to Aruba.124

20) Poland
77 Besides the Regulation which directly applies Poland has ratified the Lugano Conven-

tion but not the Brussels Convention.
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21) Portugal
78The Regulation is directly applicable in Portugal and, due to the express provision of

Art. 299 (2) EC Treaty, also on the Azores and Madeira. The proviso in Art. 299 (2)
EC Treaty that specific measures may be applied to the Azores and Madeira does not
affect the applicability of the Regulation there.125

79Portugal with the Azores and Madeira is also Member State of the Brussels Convention
and of the Lugano Convention.

22) Romania
79aAs of 1 January 2007 Romania joined the EU and since then the legislation is in force

there.

79bRomania was never a Contracting State of the Brussels or the Lugano Convention.

23) Slovakia
80The Regulation is directly applicable in Slovakia but the country has adopted neither

the Brussels Convention nor the Lugano Convention.

24) Slowenia
81In Slowenia the Regulation applies whereas neither the Brussels Convention nor the

Lugano Convention has been ratified.

25) Spain
82The Regulation is applicable in Spain, in Gibraltar (however, Gibraltar being under

British rule)126 and also on the Canary Islands which belong to Spain (Art. 299 (2) EC
Treaty). The same is true for the Spanish exclaves Ceuta and Melilla in Marocco.127

83Spain is a Member State both of the Brussels Convention and the Lugano Convention.

26) Sweden
84The Regulation applies directly to the whole territory of Sweden including the islands

Gotland and �land. Sweden is also a Contracting State of the Brussels Convention
and the Lugano Convention.
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27) United Kingdom
85 Also the United Kingdom reserved its right not to participate in the adoption of

measures enacted under Artt. 61 et seq. EC Treaty – like Denmark and Ireland did.128

But in contrast to Denmark the United Kingdom as well as Ireland129 declared to join
the judicial cooperation set forth by the Regulation and further instruments. Therefore
the Regulation (and the other instruments enacted under Artt. 61 and 65 EC Treaty) is
in force in most parts of the United Kingdom, in particular in England and Wales,
Northern Ireland and Scotland.130 It is also in force in Gibraltar131 but, due to Art. 299
(6) (c) EC Treaty, not on the Channel Islands (Jersey, Guernsey, Alderney, Sark) and
not on the Isle of Man though these islands are British dependencies.132 Also the
British bases Akrotiri and Dhekelia on Cyprus do not fall within the territorial scope
of Community law (Art. 299 (6) (b) EC Treaty) and are thus excluded from the Scope
of the Regulation.133

86 In contrast to France the Regulation does not extend to territories outside Europe for
whose international relations the United Kingdom is still responsible.

87 The United Kingdom has ratified both the Brussels Convention and the Lugano Con-
vention.

c) Material scope of application
88 The Regulation deals only with the jurisdiction of the courts in its Member States (all

EU Members except Denmark) and with the recognition and enforcement of judg-
ments rendered by these courts. Moreover, it restricts itself to civil and commercial law
matters and provides even there for a number of exclusions, for instance of many family
law matters, to which the Regulation does not apply.134

d) Personal scope of application
89 The Regulation does not prescribe specific personal requirements. The basic rule that

the defendant must have its domicile in a Member State (Art. 2) concerns rather the
necessary territorial connection between the dispute and the forum seised. The na-
tionality of the parties is irrelevant (Art. 2 (1)).

e) Temporal scope of application
90 The Regulation applies to all suits brought and judgments or other covered titles
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rendered on or after the day it entered into force in the Member State whose courts are
seised. For the fifteen ‘old’ Member States (except Denmark) this date was 1 March
2002; for the twelve ‘new’ Member States it was 1 May 2004 and 1 January 2007.135

VI. Interpretation of the Regulation

1. In general

91The Regulation is Community law and has to be interpreted according to the specific
interpretation methods of Community law.136 However, tradition has it that there is a
further specifity of the interpretation of the Regulation. The Regulation’s predecessor
– the Brussels Convention – has been already interpreted, as an international treaty, by
the ECJ and national courts over a time span of thirty years. It was the intention of the
lawgivers of the Regulation that the transformation of the Convention into a Regu-
lation should not lead to a disruption between the old and the new law but that there
should be continuity as far as possible.137 The Regulation can and should therefore be
interpreted in line with the Brussels Convention.138 The case law under the Brussels
Convention, in particular the ECJ decisions but also the accompanying reports to the
Convention remain valid. Only where the Regulation deliberately deviates from the
wording of the Brussels Convention has one to be cautious to rely on former material.

92The Vienna Convention on the Law of Treaties of 23 May 1969 cannot be applied in
the interpretation of the Regulation, at least not directly, since the Regulation is no
international treaty but Community law. But since the Vienna Convention was and
still is relevant for the interpretation of the Brussels Convention139 and the Lugano
Convention it has at least indirect relevance for the interpretation also of the Regu-
lation. Anyhow, the Vienna Convention codifies in its Artt. 31-33 well known and
internationally recognised principles of interpretation of international instruments
which can be taken into account in any event.

2. Autonomous interpretation

93Under the Brussels Convention which was, however, an international treaty the ECJ
preferred generally an autonomous interpretation of this legislative instrument. That
meant two different aspects: First, questions of doubt were principally to be answered
without redress to a specific national law but from an insofar autonomous, to some
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extent supra-national viewpoint.140 The ECJ reiterated on various occasions that “[i]t is
settled law that, as far as possible, the Court of Justice will interpret the terms of the
Convention autonomously so as to ensure that it is fully effective .. .”141 Secondly, the
construction of terms and the gap-filling of the Convention was to be inferred from the
Convention itself generally also without any redress to other international legislative
instruments142 or in the words of the ECJ: “.. . the concepts used in the Convention,
which may have a different content depending on the national law of the Contracting
States, must be interpreted independantly, by reference principally to the system and
objectives of the Convention ...”143 The reason behind the autonomous interpretation
was to secure that parties should be able to deduce from nothing else than the Con-
vention itself where they could sue and be sued and under which conditions they could
enforce, and had to obey to, judgments from other Convention States.144 This was to
further legal certainty and transparency. A further reason was that the rights and
obligations created by the Brussels Convention should be understood and applied in
a uniform way in all Member States so that parties had as far as possible the same
obligations and enjoyed the same rights in all Member States of the Convention.145

94 However, since the Brussels Convention was based on Art. 220 (now Art. 293 EC
Treaty) it had from its very beginning a strong connection with Community law even
deepened by the fact that the ECJ was competent to interpret the Brussels Convention.
This resulted in an autonomous interpretation under which the autonomous point of
reference was not only the Convention itself but also Community law as such.146
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95Under the Regulation the autonomous interpretation without redress to a specific
national law but with reference to the Community law as a whole is even more apt
than under the Convention since the Regulation now forms formally part of the –
secondary – Community law with the ECJ also being the final instance for its inter-
pretation. The cited reasons advanced in favour of an autonomous interpretation apply
equally if not stronger to the Regulation. Therefore, the transformation of the Brussels
Convention into a Regulation did not virtually change the method of autonomous
interpretation. It only strengthened the approach to follow principally an autonomous
European interpretation of the Regulation. This does not mean, however, that any
redress to national law is now excluded. Where the Regulation so orders (for instance
in Art. 5 No. 4 or Art. 59) the applicable national law has still to be determined and
applied.147 But this remains the exception.

96The autonomous interpretation does not exclude the use of the material on which the
Regulation is based. In the first line these are the Explanatory Memoranda accompa-
nying the Draft Proposal and the Amended Draft Proposal of the Commission.148 But
as already indicated also the Official Reports to the Brussels Convention and the later
Accession Conventions and to the Lugano Convention are useful aids for the inter-
pretation of the Regulation. Moreover almost all decisions of the ECJ on the Brussels
Convention continue to remain meaningful (except where the text of the regulation
deviates from the Brussels Convention).

97The autonomous interpretation of the Regulation should also allow the making of
reference to such other international instruments and their interpretation which either
have influenced the wording of the Regulation – like for instance Art. 9 (2) Vienna
Sales Convention (CISG) which was the model for Art. 23 (1) lit. c Regulation149 – or
which concern same basic questions like the Regulation and require as well decisions
on fundamental civil or commercial concepts like contract, tort, consumer, causation
etc. The reason for such a broad interconventional approach of interpretation is to
avoid that for each international instrument separate and specific concepts for these
basic terms are developed.150 A further reason is that these other international instru-
ments are in force in many if not in all EU Member States. They therefore form in a
wide sense part of the acquis communautaire. Insofar in the first line the Rome Con-
vention on the Law Applicable to Contractual Obligations of 1980151 and the case law
and doctrine under this Convention should be taken into account for the interpreta-
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tion of corresponding terms in the Regulation but also again the CISG and further, for
instance, the Ottawa Convention on International Factoring, the CMR, the Warsaw
and Montreal Convention on air carriage.

3. The interpretation criteria

98 The Regulation has to be interpreted according to the methods required for Commu-
nity law. The interpretation methods of Community law used by the ECJ are in prin-
ciple the classical tools of verbal, historic, systematic and purposive interpretation
known to probably all legal systems but given different weight by the different national
laws.152 But under Community law they have some specifities. Moreover, the compara-
tive interpretation, the general conformity with Community law as such and the
conformity with Human Rights have to be taken into account, too. All these tools
have now to be applied to the interpretation of the Regulation.

99 The interpretation method as used by the European Court of Justice has also to be
followed by the national courts when applying the Regulation.153

100 Among the different interpretation aspects there is no strict hierarchy. The courts have
a certain discretion although they must avoid any arbitrary use of the interpretation
instruments. However, in case of doubt the reasonable purpose of the provision should
finally govern the interpretation. This is the attitude of the ECJ154 shared by legal
doctrine.155

a) The verbal interpretation
101 The verbal interpretation tries to reveal the sense of the wording of a text as it would

normally be understood. As in general with legal texts also under Community law the
wording is the starting point of any interpretation. Where the wording is unambigious
and clear legal certainty and a uniform application of the Regulation generally require
to keep to the wording. Like generally with international law instruments which in-
tend to unify previously differing national views the wording has a rather strong weight
which it might not have under specific national traditions.156 Thus, the text of the Re-
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gulation should be first given its plain meaning and it should be understood in this
sense. But since there is no single Community language and since the versions in the
different national languages, which have all the same weight may vary, the court or
other interpreter should consult not only the version in the home language but also
other language versions. Sometimes doubts can be removed by this procedure.157 On
the other hand, a comparison of different language versions can sometimes cast doubts
on a provision.158 They must then be removed by other instruments of interpretation,
in particular by a purposive interpretation.159 “The different language versions of a
Community text must be given a uniform interpretation and hence in the case of
divergence between the versions the provision in question must be interpreted by
reference to the purpose and general scheme of the rules of which it forms a part.”160

b) The historic interpretation
102The historic interpretation tries to reveal the intention of the lawgiver. For the Regu-

lation the Recitals as well as as the Report to the Draft Regulation prepared by the
Commission deliver helpful explanations. But also the accompanying Official Reports
to the Brussels Convention and to the later Accession Conventions161 can still be used
at least where the wording of the respective provision remained unchanged. The same
is true for the Report to the Lugano Convention.162 It has, however, rightly been
pointed out that with the increasing time distance the intentions of the lawgivers lose
their weight.163

c) The systematic interpretation
103The systematic interpretation tries to infer the meaning of a provision from the sur-

rounding system of rules and provisions either within the same legislative act or even
from other neighbouring regulations. The Regulation constitutes a system of its own
from which conclusions can be drawn for the understanding of single provisions or
terms.164 The ECJ has drawn conclusions also from other legislative acts of Community
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157 See for instance A. de Bloos SPRL v. Société en commandite par actions Bouyer, (Case 14/76) [1976] ECR

1497, 1508 paras. 9/12 (doubts under Art. 5 no.1 as to whether the place of performance of the

disputed obligation or of any obligation was decisive were removed by the consultation of the Ger-

man and Italian version); with scepticism Hess, IPRax 2006, 353 et seq.
158 See the English decisions with respect to Art.16 no. 2 Brussels Convention: Newtherapeutics v. Katz

[1991] 2 All E.R. 151, 163 et seq. (Ch.D.); Grupo Torras v. Al-Sabah [1995] 1 Lloyd’s Rep. 374, 401 et

seq. (Q. B.).
159 In the same sense Kropholler Einl. note 43.
160 Pierre Bouchereau, (Case 30/77) [1977] ECR 1999, 2010 paras. 13/14.
161 See supra Introduction notes 16 et seq. (Magnus).
162 As to the interpretation of the Lugano Convention see Schmidt-Parzefall, Die Auslegung des

Parallel�bereinkommens von Lugano (1995).
163 Kropholler Einl. note 45; for further discussion see Hess, IPRax 2006, 354 et seq.
164 See for an example of systematic interpretation: Siegfried Zelger v. Sebastiano Salinitri, (Case 56/79)

[1980] ECR 89, where the ECJ held that agreements on the place of performance need not meet the

form of jurisdiction agreements because then still the Brussels Convention (now the Regulation)

systematically distinguishes between both kinds of agreements; but as to the different solution for



law if they contain general definitions or rules which should be applied in the same
sense wherever they are used in Community law. This has been for instance the case
with the definition of the term “social security” as used in Art.1 (2) no. 3. This term
has to be understood in the sense as defined by Art. 4 of Regulation No.1408/71 on
social security.165 For the contractual qualification of the compensation claim of a
commercial agent against its principal the ECJ relied on the respective qualification
in the Directive on commercial agents.166

104 As already outlined167 other international regulations like the Rome Convention, the
CISG, the CMR etc. and their interpretation by the courts and by legal doctrine can
and should also be taken into account as far as these instruments use identical terms
and concepts. For instance, the question should be decided under all these instruments
including the Regulation in the same way whether and when consumer protecting
provisions can be invoked where goods are partly used for private purposes and partly
for professional purposes (dual use goods).168

105 The systematic interpretation also allows us to draw conclusions for the interpretation
of the Regulation and even fill its gaps by way of analogy. The analogy can be drawn to
provisions of other instruments belonging to those listed above as far as they deal with
the same problem which is relevant under the Regulation.169

d) The purposive interpretation
106 The purposive or teleological interpretation tries to reveal the purpose of a provision

and then interprets the provision in the light of that purpose. This method has been
frequently applied by the ECJ and the purposive approach is often decisive.170 None-
theless the wording of the respective provision and the principle of legal certainty
restrict too free a purposive interpretation.171 To reveal the purpose of a provision again
the Recitals of the Regulation, the Explanatory Memoranda to the Draft Proposal
prepared by the Commission, the Official Reports to the Brussels Convention and the
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agreements on the place of performance which pursue merely procedural purposes see Mainschiffahrts-

Genossenschaft eG (MSG) v. Les Gravières Rhénanes SARL, (Case C-106/95) [1997] ECR I-911, I-943

et seq. paras. 31-35; confirmed by GIE Groupe Concorde v. Master of the Vessel ``Suhadiwarno Panjan'',

(Case C-440/97) [1999] ECR I-6307, I-6351 et seq. para. 28; for a full discussion see Art. 5 notes 145

et seq. (Mankowski) and Art. 23 note 41 et seq. (Magnus).
165 Gemeente Steenbergen v. Luc Baten, (Case C-271/00) [2002] ECR I-10489, I-10523 para. 45.
166 Arcado SPRL v. Haviland SA, (Case 9/87) [1988] ECR 1539.
167 Supra Introduction notes 96 et seq. (Magnus).
168 See thereto Johann Gruber v. BayWa AG, (Case C-464/01) [2005] ECR I-439.
169 In the same sense Ansgar Staudinger, in: Rauscher Einl. Br�ssel I-VO note 37.
170 See, for instance, A. de Bloos SPRL v. Société en commandite par actions Bouyer, (Case 14/76) [1976]

ECR 1497, 1508 paras. 9/12; Jozef de Wolf v. Harry Cox BV, (Case 42/76) [1976] ECR 1759, 1767 paras.

9/10; Effer SpA v. Hans-Joachim Kantner, (Case 38/81) [1982] ECR 825, 834 paras. 5 et seq.; Gubisch

Maschinenfabrik KG v. Giulio Palumbo, (Case 144/86) [1987] ECR 4861, 4874 paras. 8 et seq.; Société

financière et industrielle du Peloux (SFIP) v. Axa Belgium, (Case C-112/03) [2005] ECR I-3707 paras. 28,

36.



later Accession Conventions are useful aids. The purposive interpretation runs how-
ever always the danger that the interpreter infers a purpose from the respective provi-
sion which is influenced by the own national perspective. In the ECJ this danger is
practically excluded by the composition of the Court where judges of all Member
States safeguard that all national views are represented and taken into account. Na-
tional courts when applying the Regulation do not have this advantage. They have to
be careful not to import into the interpretation of the Regulation purposes and trans-
plants from the own national law.

107A specific aspect of the purposive interpretation under Community law is the “effet
utile” doctrine which the ECJ applies to all fields of Community law.172 The “effet
utile” doctrine requires to interpret a provision in a sense that its purpose is effectively
achieved and that the general aim of Community law to integrate the national systems
in a single area of freedom, security and justice is as effectively as possible supported;
this leads to a “dynamic” interpretation of Community law.173 The interpreter has to
choose that interpretation which serves the integration goal and the goal of full effec-
tiveness best.

e) The comparative interpretation
108The comparative method supports the interpretation of a provision by comparing it

with solutions taken from national legal systems. On several occasions the ECJ has used
this method openly: partly by referring to general principles underlying the national
laws of all or most Member States,174 partly by identifying divergences between the
national laws and drawing conclusions from this fact.175 In particular, national courts
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171 A rather farreaching example of a purposive interpretation is however Fiona Shevill v. Presse Alliance

SA, (Case C-68/93) [1995] ECR I-415 where the ECJ limited the jurisdiction under Art. 5 (3) at the

locus delicti to the damage suffered there; see further Art. 5 notes 190 et seq. (Mankowski).
172 See for instance in general Jean Noel Royer, (Case 48/75) [1976] ECR 497; with respect to the Brussels

Convention Ferdinand M.J.J. Duijnstee v. Lodewijk Goderbauer, (Case 288/82) [1983] ECR 3663, 3674

et seq. para. 13; further to the “effet utile” doctrine Streinz, in: FS Ulrich Everling II (1995), p.149 et

seq.; Layton/Mercer para. 11.053; Hess, IPRax 2006, 357 et seq.
173 Thereto Duintjer Tebbens, in: Contributions in Honour of Sauveplanne p. 65 et seq.; Kropholler Einl.

note 47; Ansgar Staudinger, in: Rauscher Einl. Br�ssel I-VO note 40.
174 See for instance LTU Lufttransportunternehmen GmbH & Co. KG v. Eurocontrol, (Case 29/76) [1976]

ECR 1541, 1550 para. 3; Henri Gourdain v. Franz Nadler, (Case 133/78) [1979] ECR 733, 743 para. 3;

Netherlands State v. Reinhold Rüffer, (Case 814/79) [1980] ECR 3807, 3819 paras. 7 et seq.; Criminal

proceedings against Siegfried Ewald Rinkau, (Case 157/80) [1981] ECR 1391, 1400 para. 11; Ferdinand

M. J. J. Duijnstee v. Lodewijk Goderbauer, (Case 288/82) [1983] 3663, 3675 et seq. para. 17; Volker

Sonntag v. Hans Waidmann, (Case C-172/91) [1993] ECR I-1963, 1996 para. 18; Gemeente Steenbergen

v. Luc Baten, (Case C-271/00) [2002] ECR I-10489, 10519 para. 28; for a discussion see Hess, IPRax

2006, 352 et seq.
175 From these divergences the ECJ has rather often inferred that an independant interpretation should

be adopted: Handelswekerij G.J. Bier B.V. v. Mines de Potasse d'Alsace S.A., (Case 21/76) [1976] ECR

1735, 1747 paras. 20/23; Industrial Diamond Supplies v. Luigi Riva, (Case 43/77) [1977] ECR 2175, 2187

et seq. paras. 22/27; Ferdinand M. J. J. Duijnstee v. Lodewijk Goderbauer, (Case 288/82) [1983] 3663,



when applying the Regulation should in case of doubt and where a decision of the ECJ
is still lacking consult whether and how other Member State courts have decided the
relevant question.176 Also legal doctrine should be consulted.177 Comparative material
has no binding force. It can only become influential by its persuasive authority when its
reasoning and arguments are convincing.

f) Conformity with Community law
109 Since the Regulation is (secondary) Community law it has to be interpreted in con-

formity with the fundamental principles of Community law, in particular with higher
ranking Community law.178 Therefore the fundamental principles of the EC Treaty
have to be observed like the principle of non-discrimination (Art. 12 EC Treaty)179 or
the freedom of movement of persons, goods, services and capital. Moreover the inter-
pretation of the Regulation cannot transgress the limits of the competences granted to
the Community in the field of international procedural law by Artt. 61 and 65 EC
Treaty.180

g) Conformity with Human Rights
110 The interpretation of the Regulation has finally to conform to the standards of the

European Convention for the Protection of Human Rights and Fundamental Freedoms
of 4 November 1950181 which the EU is obliged to observe (see Art. 6 (2) EU Treaty)
and which is more or less taken over by the EU Charta on Fundamental Rights. Also
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3675 et seq. para. 17; Gubisch Maschinenfabrik KG v. Giulio Palumbo, (Case 144/86) [1987] ECR 4861;

on few occasions the Court has inferred that the applicable national law should decide: Industrie

Tessili Italiana Como v. Dunlop AG, (Case 12/76) [1976] ECR 1473; Siegfried Zelger v. Sebastiano Salinitri

(No. 2), (Case 129/83) [1984] ECR 2397, 2407 paras. 10 et seq.
176 In the same sense Layton/Mercer para. 11.037. Decisions of other European jurisdictions rendered

after 1997 can be found on the internet under http://curia.eu.int/de/coopju/conventions.htm; prior

decisions have been published by the ECJ in its collection of jurisprudence on Community law; see

also the collection of national decisions in Kaye, European Case Law on the Judgments Conventions

(1998) and the national sections in Layton/Mercer vol. II (2004).
177 In the same sense Kropholler Einl. note 48.
178 For a survey over relevant principles of Community law see also Layton/Mercer paras. 11.045 et seq.
179 As to this principle no discrimination according to nationality is allowed among the Member States;

thus far no case law on the non-discrimination principle with respect to the matters covered by the

Regulation exists since the Brussels Convention did not directly fall under Art. 12 EC Treaty; but as

to the principle in general see Phil Collins v. Imtrat Handelsgesellschaft mbH and Patricia Im- und Export

Verwaltungsgesellschaft mbH and Leif Emanuel Kraul v. Emi Electrola GmbH, (Joined Cases C-92/92 &

392/92) [1993] ECR I-5145; Anthony Hubbard (Testamentvollstrecker) v. Peter Hamburger, (Case C-20/

92) [1993] ECR I-3777; Data Delecta Aktiebolag and Ronny Forsberg v. MSL Dynamics Ltd., (Case

C-43/95) [1996] ECR I-4661; Stephen Austin Saldanha and MTS Securities Corporation v. Hiross Holding

AG, (Case C-122/96) [1997] ECR I-5325.
180 See also Ansgar Staudinger, in: Rauscher Einl. Br�ssel I-VO note 41.
181 See also Geimer/Schütze Einl. A. 1 note 155 et seq.; Kropholler Einl. note 50; Ansgar Staudinger, in:

Rauscher Einl. Br�ssel I-VO note 42.



the ECJ182 has already referred to the European Convention on Human Rights whose
Art. 6 is particularly relevant for fundamental procedural rights.

VII. The reference procedure

1. In general

111Without a central and finally competent court a uniform understanding and applica-
tion of a legal instrument in different jurisdictions can hardly be achieved, let alone
upheld over a longer period of time. The uniform interpretation and application of the
Regulation is safeguarded by the European Court of Justice. The Court is competent to
finally and solely decide all questions concerning the interpretation of the Regulation
by a preliminary ruling which is binding on the parties of the original dispute. The
ECJ’s competence follows directly from Art. 234 EC Treaty; a separate protocol grant-
ing the ECJ this competence as under the Brussels Convention183 is no longer necessary
since the transformation of the Convention into a Regulation brought the Regulation
under the reign of general Community law (albeit the Protocol under the Brussels
Regulation is still in force and of relevance with respect to Denmark184). General
Community law provides for a special reference procedure to the ECJ which then
renders in the form of a preliminary ruling a final decision on the referred interpreta-
tion issue: under Art. 234 EC Treaty any national court may and any national court of
last instance must refer questions of interpretation of Community law to the European
Court of Justice if the question is relevant for the decision of the dispute, if the question
is still undecided by the ECJ and if the answer is not clear beyond reasonable doubt.185

However Art. 68 EC Treaty specifies and qualifies the reference procedure for all leg-
islative measures taken under Art. 65 EC Treaty on which provision also the Regula-
tion is based. Art. 68 EC Treaty now restricts considerably the ambit of Art. 234 EC
Treaty.186

2. Requirements of the reference procedure under Art. 68 EC Treaty

112Art. 68 EC Treaty is the special provision for the reference procedure concerning the
Regulation. It prevails over Art. 234 EC Treaty though a number of requirements is
identical.

a) No interpretation of national law
113According to Art. 68 (1) EC Treaty the reference procedure concerns only the inter-

pretation of the Regulation. Questions of national law even if disguised in the refer-
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182 In Dieter Krombach v. André Bamberski, (Case C-7/98) [2000] ECR I-1935, I-1966 para. 27.
183 Protocol on the Interpretation of the Brussels Convention by the European Court of Justice of 3 June

1971.
184 See also Recital 22.
185 Srl CILFIT and Lanificio di Gavardo SpA v. Ministry of Health, (Case 283/81) [1982] ECR 3415.
186 As to the details see infra Introduction notes 112 et seq. (Magnus).



ence question cannot be referred.187 Therefore a reference is generally inadmissible if it
asks for the interpretation of provisions of the Regulation which have been voluntarily
implemented into national law, for instance into national interlocal procedural law.188

Also, where the Regulation explicitly refers to national law (see Artt. 4 (1), 31, 59) the
ECJ cannot be called upon to interpret the provisions of the applicable national law or
whether those provisions conform to the Regulation; however the Court is competent
to determine the precise scope of the provision of the Regulation which refers to
national law.189 Likewise a referral to the ECJ is admissible to determine the meaning
and scope of the notion “public policy” where the Regulation uses the term, as in
Art. 34 no. 1 (though the Court is not competent to decide on the contents of the
public policy of the applicable national law).190 Additionally, the question whether an
expression of the Regulation is to be interpreted autonomously or refers to national law
can itself be referred to the ECJ.191

b) Pending procedure
114 An admissible referral further requires that the interpretation issue arises during a

pending proceeding. The proceeding must have been formally begun and must not
have been already ended, by judgment or settlement, before the referring court. The
nature of the proceedings – contentious or non-contentious – and also the nature of
the court or tribunal is irrelevant.192 Even in proceedings on preliminary measures,
including protective measures, a referral is admissible since otherwise the interpreta-
tion of Art. 31 and its relation to other provisions of the Regulation could not be finally
decided by the ECJ.193 But again, interpretation questions of national law to which
Art. 31 mainly refers cannot be brought before the Court.

115 The court or tribunal which refers the issue to the ECJ must, however, have acted in
the original dispute in its judicial capacity. Where it acted merely in an administrative
capacity, for instance as a mere registry, it is neither entitled nor obliged to refer.194
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187 Kleinwort Benson Ltd. v. Glasgow City District Council, (Case C-346/93) [1995] ECR I-615; but see also

Banque internationale pour l'Afrique occidentale SA (BIAO) v. Finanzamt für Großunternehmen in Ham-

burg, (Case C-306/99) [2003] ECR I-1; see further Kropholler Einl. note 32; Ansgar Staudinger, in:

Rauscher Einl. Br�ssel I-VO note 47.
188 See Kleinwort Benson Ltd. v. Glasgow City District Council, (Case C-346/93) [1995] ECR I-615.
189 See also Kropholler Einl. note 32.
190 See Dieter Krombach v. André Bamberski, (Case C-7/98) [2000] ECR I-1935, I-1965 para. 23; Régie

nationale des usines Renault SA v. Maxicar SpA and Orazio Formento, (Case C-38/98) [2000] ECR

I-2973, I-3020 para. 28.
191 An example is Industrie Tessili Italiana Como v. Dunlop AG, (Case 12/76) [1976] ECR 1473 concerning

the question whether the place of performance is to be determined autonomously or by redress to the

applicable national law and deciding that question in the latter sense.
192 See Art.1 (1); further Kropholler Einl. note 33; Ansgar Staudinger, in: Rauscher Einl. Br�ssel I-VO note

48.
193 In the same sense Kropholler Einl. note 33; contra Ansgar Staudinger, in: Rauscher Einl. Br�ssel I-VO

note 47.
194 HSB-Wohnbau GmbH, (Case C-86/00) [2001] ECR I-5353.



116Arbitration courts do not belong to the courts meant by Art. 68 (1) EC Treaty. The
provision concerns only state courts. Arbitration as such falls outside the scope of the
Regulation (Art. 1 (2) lit. d Regulation). Arbitration courts are therefore not entitled
to referrals to the ECJ.195

c) Court of last instance
117Art. 68 (1) EC Treaty restricts significantly the number of courts which can make a

reference to the ECJ. Under Art. 234 EC Treaty any court of a Member State was (and
still is) entitled to refer questions of interpretation either of Community law or of the
Convention to the European Court of Justice for a preliminary ruling and the courts of
last instance were and are obliged to refer. Similarly under the Interpretation Protocol
to the Brussels Convention at least all courts of appeal are entitled and the courts of
last instance are obliged to refer. Under Art. 68 (1) EC Treaty now only courts of last
instance can make references to the ECJ. References of all other courts are inadmis-
sible. This restriction is evidently dictated by the fear that the number of references
would overflood the ECJ if each court in the Community could seise the ECJ with
preliminary rulings (ironically, only all Danish courts of appeal still have this right due
to the Interpretation Protocol to the Brussels Convention). However, such fear would
be overestimated if one takes the yearly number of respective decisions of the last years:
generally the ECJ rendered 2 to 6 decisions on the Brussels Convention.196 Even if that
number would double due to the accession of the twelve new Member States this could
hardly be regarded as an overflooding. Just on the contrary would it be in the interest of
a uniform application of the Regulation and of legal certainty if all courts of the
Community were entitled to refer doubtful issues of interpretation of the Regulation
to the ECJ (as they are entitled with respect to all other EU Regulations which do not
fall under Artt. 65, 68 EC Treaty). This would be all the more important in view of the
new Member States which are still unfamiliar with the European procedural law. The
restricted access of national courts to the ECJ due to Art. 68 EC Treaty meets therefore
with considerable critique.197 In consequence of this critique Art. 68 (1) EC Treaty
should be interpreted in an extensive way so as to give the national courts the widest
possible power to refer interpretation issues to the ECJ.

118The court or tribunal which refers the issue to the ECJ must be a court against whose
decision there is no further remedy available. This is almost unanimously understood
in the sense that it is necessary but also sufficient that in the concrete case no ordinary
judicial remedy would be given when the referring court renders its final decision.198 It
is not necessary that there would be generally – in abstracto – no judicial remedy
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195 Nordsee Deutsche Hochseefischerei GmbH v Reederei Mond Hochseefischerei Nordstern AG & Co. KG and

Reederei Friedrich Busse Hochseefischerei Nordstern AG & Co. KG, (Case 102/81) [1982] ECR 1095; Eco

Swiss China Time Ltd. v. Benetton Int., (Case C-126/97) [1999] I-3055.
196 See the register of ECJ decisions in the Table of Cases (p. 782).
197 For further critique see Basedow, ZEuP 2001, 437; Kropholler, in: 75 Jahre Max-Planck-Institut f�r

Privatrecht (2001), p. 583, 587 et seq.; Layton/Mercer para. 11.030.
198 See Brechmann, in: Callies/Ruffert (eds.), Kommentar des Vertrages �ber die Europ�ische Union und

des Vertrages zur Gr�ndung der Europ�ischen Gemeinschaft (2nd ed. 2002) Art: 68 note 2; Geimer/



against a decision of the referring court. The national law prescribes which ordinary
remedies lie (Art. 68 (1) EC Treaty). In any case the highest national courts in civil
matters are entitled to referrals to the ECJ.199 It does not matter that their decisions
may be subject to attack by an eventual remedy to the constitutional court of the
country.200 But even lower courts can make a reference insofar as national law provides
that there is no judicial remedy against their decision in the concrete case be it that the
sum is not reached which is needed to entitle to appeal, be it otherwise. Where the first
instance is at the same time the last instance this court is entitled to a reference to the
ECJ.201

119 Where it is the court’s discretion to permit a remedy to a higher instance the first court
remains nonetheless a court of last instance if there is no judicial remedy, if the court
refuses the permission.202 Where the court on the contrary either permits the remedy
or where its refusal can be attacked by a separate remedy then the court is not a court of
last instance and is not entitled to make a reference.203

120 The restriction of Art. 68 (1) EC Treaty cannot be circumvented by basing the refer-
ence also on interpretation issues of general Community law and invoking Art. 234 EC
Treaty.204 Where the interpretation of the Regulation is at stake Art. 68 (1) EC Treaty
prevails over this section.

d) Relevance for the original dispute
121 A reference for a preliminary ruling of the ECJ is inadmissible where the interpretation

issue has no bearing on the outcome of the original dispute before the referring court.
The referring court must consider that a decision on the referred question is necessary
to enable it to give judgment (Art. 68 (1) EC Treaty). The ECJ is neither competent
nor obliged to answer mere hypothetical questions concerning the interpretation of
the Regulation nor does the Court render legal opinions on such issues. References to
that effect are thus inadmissible. The referring court must therefore explain in its
referral why the answer to the interpretation issue is decisive for the final judgment.205
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Schütze Einl. A.1 note 162; Kropholler Einl. note 34; Ansgar Staudinger, in: Rauscher Einl. Br�ssel I-VO

note 45; probably also Layton/Mercer para. 11.029.
199 For instance in England the House of Lords, in France the Cour de Cassation, in Germany the

Bundesgerichtshof and the Bundesarbeitsgericht.
200 See Ansgar Staudinger, in: Rauscher Einl. Br�ssel I-VO note 45 and fn. 180.
201 Danmarks Rederiforening, acting on behalf of DFDS Torline A / S v. LO Landsorganisationen i Sverige,

acting on behalf of SEKO Sjöfolk Facket för Service och Kommunikation, (Case C-18/02) [2004] ECR

I-1417, I-1450 para. 17.
202 See thereto Geimer/Schütze Einl. A.1 note 162 with further references.
203 See also Criminal proceedings against Kenny Roland Lyckeskog, (Case C-99/00) [2002] ECR I-4839,

I-4885 para. 16; Ansgar Staudinger, in: Rauscher Einl. Br�ssel I-VO note 58.
204 Marseille Fret SA. v. Seatrano Shipping Company Ltd., (Case C-24/02) [2002] ECR I-3383.
205 Gantner Electronic GmbH v. Baasch Exploitatie Maatschappij BV, (Case C-111/01) [2003] ECR I-4207.



The interpretation issue is for instance irrelevant where all possible interpretations
lead to the same result206 or where a party is already precluded to raise the interpreta-
tion issue.207

122It is the referring court’s discretion to regard an interpretation issue as doubtful. Only if
the issue is clear beyond reasonable doubt a referral becomes inadmissible (acte clair
doctrine).208 But the ECJ accepted even a reference on the matter whether under an
EU regulation sheep’s wool had to be regarded as a product gained from animals.209

e) Obligation to refer
123Where the mentioned requirements are met the court is not only entitled but also

obliged to refer the interpretation issue to the ECJ.210 Without such obligation of the
national courts of last instance the ECJ could not effectively fulfill its function to unify
the interpretation of the Regulation. It is however only the national court which can
make a reference to the ECJ. The parties may urge the court to do so but they them-
selves are not entitled to a referral and they have no remedy under Community law if
the national court refuses a reference (though under national law a remedy may lie).211

124Only in exceptional circumstances is the national court not obliged to refer an inter-
pretation issue. One such situation is where the ECJ has already decided that issue.212

But even if an ECJ ruling already exists a court is nonetheless entitled to a reference. It
can be expected that in such a case the referring court explains in detail why it con-
siders the previous decision of the ECJ as unsatisfactory.

125There is also no obligation to refer and, as mentioned above, a reference becomes
inadmissible if the interpretation issue is clear beyond reasonable doubt.213 However
courts should be cautious to consider interpretation issues as so clear. Courts of other
jurisdictions and in particular the ECJ might take another view on the interpretation.
In order to support the ECJ’s function to unify the interpretation of the Regulation
national courts should rather refer than avoid referrals.
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206 In this sense at least BGH IPRax 2003, 346, 349; also Kropholler Einl. note 35; but doubting Ansgar

Staudinger, in: Rauscher Einl. Br�ssel I-VO note 50.
207 Kropholler Einl. note 35.
208 Srl CILFIT and Lanificio di Gavardo SpA v. Ministry of Health, (Case 283/81) [1982] ECR 3415.
209 See Srl CILFIT and Lanificio di Gavardo SpA v. Ministry of Health, (Case 283/81) [1982] ECR 3415.
210 Also Kropholler Einl. note 36; Layton/Mercer para. 11.029; Ansgar Staudinger, in: Rauscher Einl. Br�ssel
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211 See Geimer/Schütze Einl. A.1 note 164; Kropholler Einl. note 36.
212 Da Costa en Schaake NV, Jacob Meijer NV, Hoechst-Holland NV v. Netherlands Inland Revenue Admin-

istration, (Joined Cases 28-30/62) [1963] ECR 63, 80 et seq.; Srl CILFIT and Lanificio di Gavardo SpA v.

Ministry of Health, (Case 283/81) [1982] ECR 3415, 3429 para. 10.
213 Srl CILFIT and Lanificio di Gavardo SpA v. Ministry of Health, (Case 283/81) [1982] ECR 3415.



f) Formal requirements
126 In its referral the court must formulate concrete questions which the ECJ is asked to

answer. The referring court must further give a survey of the facts and of the legal
background of the dispute – the facts must therefore already have been established214 –
and it must explain why the interpretation issue is relevant for its decision.215

3. The effects of decisions of the ECJ

127 The preliminary ruling of the ECJ decides the interpretation issue with binding effect
for the court and the parties of the referred dispute. But the ruling is neither a final
decision of the original dispute nor has it a binding effect on other parties or other
disputes.216 Even the referring court can refer the same issue in another dispute again to
the ECJ.217 Nonetheless, once the ECJ has decided on an interpretation issue this
decision has a wide factual effect and is regularly followed by the national courts of
the Member States.

4. The reference procedure under Art. 68 (3) EC Treaty

128 As a kind of compensation measure for the restricted access of national courts to the
ECJ Art. 68 (3) sent. 1 EC Treaty entitles the Council, the Commission and each
Member State to refer interpretation issues concerning legislative acts based on Title
IV of Part III of the EC Treaty – and thus concerning also the Regulation – to the
European Court of Justice. It is a procedure by which abstract and hypothetical ques-
tions can be posed. A connection with a concrete dispute is not required.

129 Decisions rendered by the ECJ under Art. 68 (3) EC Treaty do not effect in any respect
final and binding judgments which have been delivered before by national courts even
if these judgments would now have to be decided to the contrary (see Art. 68 (3) sent.
2 EC Treaty). The ECJ decision gives also no justification to resume the prior proceed-
ings.218

130 Whether the procedure under Art. 68 (3) EC Treaty will be used remains to be seen. It
does not appear to be an adequate equivalent for the necessary cooperation and dia-
logue between the ECJ and the national courts in applying the Regulation.
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214 Gantner Electronic GmbH v. Baasch Exploitatie Maatschappij BV, (Case C-111/01) [2003] ECR I-4207,

I-4238 paras. 35 et seq.; see also Geimer/Schütze Einl. A.1 note 167.
215 Gantner Electronic GmbH v. Baasch Exploitatie Maatschappij BV, (Case C-111/01) [2003] ECR I-4207.
216 Geimer/Schütze Einl. A.1 note 174; Kropholler Einl. note 38; Schmidt-Parzefall 35 et seq.; Ansgar

Staudinger, in: Rauscher Einl. Br�ssel I-VO note 62; for a wider binding effect however Brückner, in:

Hommelhoff/Jayme/Mangold (eds.), Europ�ischer Binnenmarkt, IPR und Rechtsangleichung (1995),

p. 263, 267 et seq.
217 See Da Costa en Schaake NV, Jacob Meijer NV, Hoechst-Holland NV v. Netherlands Inland Revenue

Administration, (Joined Cases 28-30/62) [1963] ECR 63, 81.
218 Geimer/Schütze Einl. A.1 note 179; Kohler, in: FS Geimer p. 469; Kropholler Einl. note 31; Ansgar

Staudinger, in: Rauscher Einl. Br�ssel I-VO note 63.
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Chapter I
Scope

Article 1

(1) This Regulation shall apply in civil and commercial matters whatever the nature of the
court or tribunal. It shall not extend, in particular, to revenue, customs or administrative mat-
ters.
(2) The Regulation shall not apply to:
(a) the status or legal capacity of natural persons, rights in property arising out of a matri-

monial relationship, wills and succession;
(b) bankruptcy, proceedings relating to the winding-up of insolvent companies or other legal

persons, judicial arrangements, compositions and analogous proceedings;
(c) social security;
(d) arbitration.
(3) In this Regulation, the term ‘Member State’ shall mean Member States with the excep-
tion of Denmark.
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I. Introduction and Purpose

1 Art.1 is critical to understanding the Brussels I Regulation. It sets the boundaries of the
Regulation and is the trigger for its application to disputes being heard before Member
States’ courts. Art. 1 determines whether or not aspects of a case must or may be
decided in particular Member States’ courts,1 whether other Member States’ courts
can also exercise jurisdiction or must decline to do so,2 and whether a judgment from
the court of another Member State is entitled to automatic recognition and then
enforcement.3 The first question any Member State’s court must ask itself is whether
the dispute falls within the scope of the Regulation. This may well be to put the
question too simply. There can be considerable argument over the content of the
dispute. Member States’ courts may not agree as to the extent of the matters in dispute
and whether all or any of the issues raised are within the scope of the Regulation. There
can also be disagreement over the consequences of a decision that some issues in a case
are excluded from the Regulation. Traditionally, Art. 1 sets the scope ratione materiae of
the Brussels I Regulation.4 If the dispute falls outwith the Regulation, then matters of
jurisdiction, lis pendens and recognition and enforcement of the judgment in that dis-
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1 See, for example, Artt. 2 to 4 et seq.
2 See, for example, Artt. 22, 23, 27, 28 and 29.
3 Chapter III.
4 The scope of the Regulation ratione temporis (it applies to all proceedings commenced on or after

1 March 2002, Artt. 66 and 71); over particular persons (e.g. non Member States as a party to the

proceedings); and its territorial scope (e.g. the relationship to Denmark, the Lugano Convention, and

the non European possessions of France and non Member States) is discussed elsewhere, see Intro-

duction notes 42-90 (Magnus).



pute have to be answered by reference to different rules. These may be found in the
traditional local law rules (not arising from EU legislation), treaties5 and other EU
legislation.6

2The purposes of the Regulation must be reflected in Art.1, which delimits the scope of
the Regulation. The purposes of Art. 1 can therefore be found generally in the recitals
to the Regulation. As originally conceived in the Brussels Convention of 1968 and
taken through its various amendments by Accession States, the apparent primary
purpose was the automatic recognition and easy enforcement of judgments within
Member States.7 The difficulty of recognising and enforcing foreign judgments was
believed to hamper the single market. The scope of the Regulation could be inter-
preted only narrowly to achieve the original aim of the recognition and enforcement of
judgments. However, in order to further the primary aim, the Brussels Convention laid
down rules of international jurisdiction to allocate jurisdiction in various disputes
covered by the Convention to the courts of a Contracting States. The jurisdictional
rules give rise to the greatest number of references to the ECJ and have taken on
various purposes of their own. So, although the words of Art. 1 remain substantially
unchanged from the original Brussels Convention of 1968, the purposes of the Regu-
lation have reflected developments in the jurisprudence of the ECJ in relation to the
Brussels Convention and also to changes in the European Union. The Regulation, too,
starts with the objective of “judicial cooperation in civil matters which are necessary
for the sound operation of the internal market”.8 Equal treatment for all litigants
throughout the European Union is therefore essential. The purposes of the Regulation,
and thus Art. 1, have been further elaborated to include legal certainty,9 respect for the
autonomy of the parties,10 minimising concurrent proceedings and irreconcilable judg-
ments11 and mutual trust in the administration of justice.12

3The difficulty in using the various purposes as aids to interpretation can be seen where
the purposes conflict. For example, where a case raises a question of the interpretation
of “arbitration”. This can be seen as a matter of party autonomy but in some circum-
stances, such as where the court of another Member State is hearing the substance of
the case, the purposes of minimising concurrent proceedings and irreconcilable judg-
ments point to a different interpretation. Utilising these different purposes in inter-
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5 For example, the New York Convention on the Recognition and Enforcement of Foreign Arbitral

Awards adopted by the United Nations Conference on International Commercial Arbitration on

10th June 1958.
6 Such as Council Regulation (EC) No.1346/2000 on Insolvency Proceedings 2000 OJ L 338/1; and

Council Regulation (EC) No. 2201/2003 concerning jurisdiction and the recognition and enforce-

ment of judgments in matrimonial matters and the matters of parental responsibility 2003 OJ L 338/1.
7 Preamble to the Brussels Convention 1968 [1972] OJ L 299/32.
8 Recital (1).
9 Recital (11).

10 Recital (14), except in certain cases.
11 Recital (15).
12 Recitals (16) and (17).



preting the scope of the Regulation can be argued to have widened the operation of
Regulation from the initially rather restricted aim. Recent ECJ jurisprudence may be
beginning to indicate a hierarchy of purposes where they conflict, headed by the
mutual trust in other courts’ decisions.13 However, whether this line of thinking will
influence the extension of the delimitation of the scope of the Regulation has yet to be
seen.14

4 The Regulation is only invoked where “an international element is involved”.15 It is
not clear how this is to be interpreted. Does any international connection suffice? Does
it have to be substantial? Does the connection have to be relevant or significant to the
dispute? For example, where two parties to a contract both are domiciled in the same
Member State in which proceedings are commenced but the goods supplied under the
contract are delivered to another Member State, is the mere fact of delivery elsewhere
sufficient to invoke the Regulation? Even if the dispute is concerned only with liability
for an allegedly late payment in the parties’ Member State and delivery is not in
dispute? The Regulation would operate to permit the Member State’s courts of the
place of delivery to take jurisdiction, but does it also apply in the courts where the
proceedings are commenced? This has not been fully tested in the ECJ16 but it is
important that this requirement is interpreted uniformly across the European Union.

5 In Owusu v. Jackson17 the Regulation’s rules were used to allocate non-discretionary
jurisdiction to a Member State’s courts, notwithstanding that both parties were dom-
iciled in that Member State. However, the issue in point in that case concerned
allocation between the courts of a Member State or those of a non-Member State as
all the events of the dispute occurred in the non-Member State and the reasoning of
the court is somewhat opaque.18 One could argue that there are stronger arguments for
resort to the Regulation where the possible international connections are with another
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13 Erich Gasser GmbH v. MISAT srl, (Case C-116/02) [2003] ECR I-14693; Gregory Paul Turner v. Felix

Fareed Ismail Grovit, Harada Ltd and Changepoint SA, (Case C-159/02) [2004] ECR I-3565 and Euro-

food IFSC Ltd. (Case C-341/04) [2006] ECR I-3813 para. 40.
14 Though see Andrew Owusu v. Nugent B. Jackson, trading as ``Villa Holidays Bal-Inn Villas'', Mammee

Bay Resorts Ltd., Mammee Bay Club Ltd., The Enchanted Garden Resorts & Spa Ltd., Consulting

Services Ltd., Town & Country Resorts Ltd., (Case C-281/02) [2005] ECR I-1383, in which the Regu-

lation was interpreted to apply even though the interests of non- Member States could be argued to

be under consideration (there were possible proceedings in Jamaica).
15 Report Jenard p 8, Report Schlosser para. 21.
16 It is clear that the Regulation does not apply to purely internal situations such as the conflict of

territorial jurisdiction between the courts of one Member State (A-G Tesauro, Opinion in Case

C-346/93 [1995] ECR I-617, I-627 para. 20).
17 Andrew Owusu v. Nugent B. Jackson, trading as ``Villa Holidays Bal-Inn Villas'', Mammee Bay Resorts

Ltd., Mammee Bay Club Ltd., The Enchanted Garden Resorts & Spa Ltd., Consulting Services Ltd., Town

& Country Resorts Ltd., (Case C-281/02) [2005] ECR I-1383.
18 For example, Andrew Owusu v. Nugent B. Jackson, trading as ``Villa Holidays Bal-Inn Villas'', Mammee

Bay Resorts Ltd., Mammee Bay Club Ltd., The Enchanted Garden Resorts & Spa Ltd., Consulting

Services Ltd., Town & Country Resorts Ltd., (Case C-281/02) [2005] ECR I-1383 para. 34.



Member State. Nevertheless, it is not clear that mere possibility, rather than the factor
specifically being in issue in a case, is sufficient to trigger the Regulation’s rules.
Certain factors are likely to be found to significant in a case even if not specifically
in dispute as the factor could be relied on to provide jurisdiction in another Member
State. These factors might include the place of the parties’ domiciles, the place of
delivery, the place of payment, the place where the events occurred, and any choice of
another court. It has been suggested that a case which involved the branch office of a
defendant not domiciled in the European Community and a consumer domiciled in
the same state as the branch office would not bring the Regulation into play as the case
lacked the necessary international character.19 However, the argument relies on the
Regulation to deem the branch office domiciled in the Member State and so must, at
some level, invoke the Regulation.20 Where the Member State in which assets are
found against which enforcement is sought is different from the Member State’s court
giving the judgment, the Regulation is clearly invoked.

6The Regulation provides rules for the regulation of jurisdiction and the recognition
and enforcement of judgments, it does not extend to matters of procedure.21 The
distinction between jurisdiction and procedure might appear to be clear. Nevertheless,
in common law Member States the jurisdictional rules are often contained in the rules
governing procedure in the courts, such as Rule 6 of the Civil Procedure Rules in
England. Member State’s courts cannot use their own rules of domestic procedure to
impair the effectiveness of the Regulation.22 Thus the English doctrine of staying of
actions in favour of a more appropriate forum23 is unavailable where jurisdiction is
governed by the Regulation.24

II. Legislative History of Art.1

7The wording of Art. 1 has not been altered from that of the same Art. in the 1978
Accession Convention25 except for numbering the paragraphs and lettering the sub-
paragraphs of the second paragraph.
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19 A-G Darmon, Opinion in Case C-318/93 [1994] ECR I-4277, I-4282 para. 24.
20 See Layton/Mercer paras. 11.018, 12.002.
21 Kongress Agentur Hagen GmbH v. Zeehaghe BV, (Case C-365/88) [1990] ECR I-1845; Fiona Shevill v.

Presse Alliance SA, (Case C-68/98) [1995] ECR I-415.
22 Fiona Shevill v. Presse Alliance SA, (Case C-68/98) [1995] ECR I-415, I-464 para. 39.
23 Often called forum non conveniens.
24 It is different where the jurisdiction of the court of the Member State is not governed by the Regu-

lation, in which case the English court has held that it can use its common law discretionary powers

to stay proceedings in favour of proceedings in another Member State’s court; Sarrio SA v. Kuwait

Investment Authority [1997] 1 Lloyd’s Rep. 113 (C. A.).
25 78/884 /EEC, Convention of Accession of 9 October 1978 of the Kingdom of Denmark, of Ireland

and of the United Kingdom of Great Britain and Northern Ireland to the Convention on jurisdiction

and enforcement of judgements in civil and commercial matters and to the Protocol on its inter-

pretation by the Court of Justice OJ 1978 L 304/1.



III. Autonomous interpretation

8 The ECJ has held that interpretation of Art. 1, as with many of the provisions of the
Regulation, requires independent, community wide, autonomous principles.26 This
involves an interpretation of Art. 1 that is not solely limited by reference to national
law on the matter in dispute. An autonomous interpretation is essential to ensure equal
and uniform operation of the Regulation.27 The Court arrives at the autonomous inter-
pretation, first by reference to the objectives and scheme of the Regulation and then to
the “general principles which stem from the corpus of the national legal systems”.28

9 The objectives of the Regulation are primarily to allow free recognition and enforce-
ment of judgments in order to further the internal market.29 There are also other
objectives, such as certainty in the clear allocation of jurisdiction between Member
States,30 protection of parties established in the European Union,31 mutual trust and
confidence between Member States, party autonomy, and so on. On many issues au-
thoritative guidance can only be given by the ECJ. First, by deciding in what cases the
objectives of the Regulation are engaged at all.32 Secondly, in identifying the limits of
the objectives of the Regulation. Thirdly, by establishing hierarchy of the objectives of
the Regulation. Fourthly, by deciding what the “general principles” are to be in any
case. And fifthly, in particular by establishing what should happen when any of these
objectives or general principles conflict.

10 It is even more difficult to pin down accurately any definition of the general principles
derived from the corpus of national legal systems. The European Union now has many
more members from a variety of legal traditions. Beyond concepts common to all
European legal systems, described at such a general level as to be unhelpful, this ex-
hortation is close to meaningless. As with any legal interpretation one would hope that
Art. 1 will be interpreted in accordance with broad conceptions of reasonable certain-
ty, justice, objectivity, fairness between the parties, and so on. However, none of these
conceptions help at the more discrete level of identifying a proper resolution to a
problem of what exactly is covered by, for example, arbitration. This reference to the
corpus of national legal systems has not been very illuminating.
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26 LTU Lufttransportunternehmen GmbH & Co. KG v. Eurocontrol, (Case 29/76) [1976] ECR 1541.
27 LTU Lufttransportunternehmen GmbH & Co. KG v. Eurocontrol, (Case 29/76) [1976] ECR 1541, 1550

et seq paras. 3 et seq.
28 LTU Lufttransportunternehmen GmbH & Co. KG v. Eurocontrol, (Case 29/76) [1976] ECR 1541, 1550

para. 3.
29 See discussion above.
30 Andrew Owusu v. Nugent B. Jackson, trading as ``Villa Holidays Bal-Inn Villas'', Mammee Bay Resorts

Ltd., Mammee Bay Club Ltd., The Enchanted Garden Resorts & Spa Ltd., Consulting Services Ltd., Town

& Country Resorts Ltd., (Case C-281/02) [2005] ECR I-1383.
31 Andrew Owusu v. Nugent B. Jackson, trading as ``Villa Holidays Bal-Inn Villas'', Mammee Bay Resorts

Ltd., Mammee Bay Club Ltd., The Enchanted Garden Resorts & Spa Ltd., Consulting Services Ltd., Town

& Country Resorts Ltd., (Case C-281/02) [2005] ECR I-1383 para. 3.
32 For instance, where there are connections with non Member States.



11The ECJ has also had regard to the definition of concepts which appear elsewhere in
Community law to interpret the same concept in the Regulation. For example, in
Gemeente Steenbergen v. Luc Baten33 the concept of “social security” had to be consid-
ered in the light of Regulation 1408/71.34 In addition, some lines may have to be drawn
between different EU instruments by Articles 67 and 71 (for example, between this
Regulation and the Brussels II bis Regulation35) which will necessitate an investigation
of the relative purposes of each instrument.

IV. Civil and Commercial Matters, (1)

12The Regulation is limited to jurisdiction and judgments in “civil and commercial
matters”. This term is not defined in the Regulation although as can be seen from the
argument above, it is given an autonomous meaning. The domestic law of civilian law
countries generally recognise the distinction between public and private law, and civil
and commercial matters are included within private law.36 However, not all Member
States agree on the exact line to be drawn.37 Common law countries do not have such a
firm conception of a distinction between public and private law.38 The amendment of
Art. 1 (1) in the1978 Accession Convention specifies that civil and commercial mat-
ters do not include “revenue, customs or administrative matters”. The extra words were
added merely to make it plain that civil and commercial matters did not extend to
these revenue, customs or administrative matters. This was done for the avoidance of
doubt and as a matter of clarity, rather than to cut down the scope of “civil and
commercial matters”. This exclusion applies whether a public authority or a private
individual is the party to the litigation. The English court has held that an action is not
a “civil and commercial matter” where one of the parties can claim state immunity.38a

In such cases the alleged claim is not justiciable in the English courts and cannot be
heard despite the court appearing to have theoretical jurisdiction over the alleged
defendant.

13Litigation between private individuals generally falls within the scope of the Regula-
tion as such cases relate to property rights, or contractual or non-contractual obliga-
tions,39 except insofar as the case is excluded by subject matter.40 The ECJ has accepted
that litigation involving a public authority as a party can fall within the scope of the
Regulation where the nature of the legal relationship between the parties is not ex-
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33 Gemeente Steenbergen v. Luc Baten, (Case C-271/00) [2002] ECR I-10489.
34 Gemeente Steenbergen v. Luc Baten, (Case C-271/00) [2002] ECR I-10489, I-10523 para. 45.
35 Council Regulation (EC) No. 2201/2003 concerning jurisdiction and the recognition and enforce-

ment of judgments in matrimonial matters and the matters of parental responsibility, OJ 2003 L 338/1.
36 Report Schlosser para. 23.
37 Report Schlosser paras. 23, 26-28.
38 See Report Schlosser para. 24. For an English law example, O'Reilly v. Mackman [1982] 3 WLR 1096

(H. L.) and cases following it.
38a Grovit v. De Nederlandsche Bank N.V. [2006] 1 WLR 3323 (Q.B.D., Tugendhat J.).
39 See Verein für Konsumenteninformation v. Karl Heinz Henkel, (Case C-167/00) [2002] ECR I-8111.
40 Report Jenard p.10.



cluded. Cases come within the Regulation where the public authority has acted in a
private law capacity: such as by entering a commercial contract,41 or by incurring
tortious liability for damage. In LTU v. Eurocontrol 42 Eurocontrol, a body formed under
public law, obtained a judgment in Belgium against a German company for payment of
various charges. Eurocontrol sought enforcement of that judgment in Germany and the
German court referred the question of whether the definition of a civil and commercial
matter was to be determined according to German or Belgian law. The ECJ held an
autonomous definition had to be applied to the scope of the Convention rather than
either domestic law interpretation. In this case, Eurocontrol was acting in accordance
with public law powers, despite the charges appearing to be of a private law nature. The
public law nature of the relationship was found as “the use of equipment and services,
provided by such body ... [was] obligatory and exclusive” and also because of the
unilateral nature of the relationship.

14 Likewise in Netherlands State v. Rüffer43 the action of the agent of the State of the
Netherlands in recovering a wreck from an international waterway and then seeking
payment from the owner was outside Art. 1. Even though the claim was brought before
the civil courts it concerned a public authority acting in exercise of its public authority
powers. These public powers were administered in performance both of an interna-
tional obligation and also under the Netherlands national law. Other national laws
also considered that administering waterways was an exercise of public authority. Ju-
risdiction in the Netherlands court could not therefore be established by reference to
the Brussels Convention.

15 On the other hand, in Sonntag v. Waidmann,44 an Italian judgment against a German
teacher found negligently liable for the death of a pupil on a school trip was held by the
ECJ to come within civil and commercial matters. Although the teacher had been
employed in a publicly funded school and could be argued to be acting in some sense on
behalf of the state, the right to compensation for criminally culpable conduct “is
generally recognised as being a civil law right”.45 In addition, the teacher’s exercise
of the powers were only those “existing under the rules applicable to relations between
private individuals”, which would be the same whether the school was a state-funded
or private school.46

16 The Regulation also covers an action by a public authority against a private individual
to recover sums paid by way of social assistance to the divorced spouse and child of the
individual.47 A distinction has been drawn in this case between two types of actions.
First, those which are brought under the rules of “ordinary law in regard to mainte-
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41 Though even this may not be entirely clear, see Report Schlosser paras. 26 and 27.
42 LTU Lufttransportunternehmen GmbH & Co. KG v. Eurocontrol, (Case 29/76) [1976] ECR 1541.
43 Netherlands State v. Reinhold Rüffer, (Case 814/79) [1980] ECR 3807.
44 Volker Sonntag v. Hans Waidmann, (Case C-172/91) [1993] ECR I-1963.
45 Volker Sonntag v. Hans Waidmann, (Case C-172/91) [1993] ECR I-1963, I-1995 para. 16.
46 Volker Sonntag v. Hans Waidmann, (Case C-172/91) [1993] ECR I-1963, I-1997 paras. 22-23.
47 Gemeente Steenbergen v. Luc Baten, (Case C-271/00) [2002] ECR I-10489.



nance obligations” are matters of private law and therefore fall within the Regulation.
Secondly, those brought under provisions “by which the legislature conferred on the
public body a prerogative of its own” fall outside the Regulation. The ECJ had to
investigate carefully the provisions of Netherlands law relied on by the public author-
ity to determine which side of the line this action fell. Therefore there has to be some
reference to national, domestic law, to determine whether the public body is acting
under a prerogative power or a private law right. The distinction is not always easy to
draw and may depend entirely on the framing of the claim in the domestic courts.

17Similarly, in Préservatrice foncière TIARD SA v. Netherlands State48 a French insurance
company had issued a contract of guarantee to the government of the Netherlands for
customs duties owed by those hauliers licensed to issue TIR carnets. These carnets
generally exempt goods carried by road from customs duties. If there has been some
irregularity, however, the customs duties become payable by the carrier. The guarantee
was governed by private law rules. The Netherlands contended that certain customs
duties were due and started proceedings against PFA for payment. PFA argued that this
claim was within Art.1 and so the Netherlands court did not have jurisdiction. The
ECJ held that in determining whether the claim was in the nature of the exercise of
public law powers, the court had to assess whether the guarantee contract entailed “the
exercise of powers going beyond those existing under the rules applicable to relations
between private individuals”.49 The court also articulated various factors to take into
consideration to decide that matter. For example, the source of the legal relationship
between the parties,50 and whether the contract was freely undertaken.51 It noted that
the mere existence of a State as a party to a contract is not conclusive of an exercise of
public powers.52 This case was followed in Freistaat Bayern v. Blijdenstein53 where a
German public body sought recovery of sums paid by way of education grant to the
child of the defendant. Under German Civil Code the child had a maintenance claim
against his or her parents in private law, to which the German public body was statu-
torily subrogated where it had paid the education grant. As this was a claim governed
by rules of ordinary law it fell within the Regulation.54
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48 Préservatrice foncière TIARD SA v. Staat der Nederlanden, (Case C-266/01) [2003] ECR I-4867.
49 Préservatrice foncière TIARD SA v. Staat der Nederlanden, (Case C-266/01) [2003] ECR I-4867, I-4892

para. 30.
50 Préservatrice foncière TIARD SA v. Staat der Nederlanden, (Case C-266/01) [2003] ECR I-4867, I-4892

para. 32. Here the claim arose out of a private law guarantee not governed by the TIR Convention

(Convention on the International Transport of Goods under Cover of TIR Carnets, 1975).
51 Préservatrice foncière TIARD SA v. Staat der Nederlanden, (Case C-266/01) [2003] ECR I-4867, I-4892

et seq. para. 33. Unlike in LTU Lufttransportunternehmen GmbH & Co. KG v. Eurocontrol, (Case 29/

76) [1976] ECR 1541 where the dues were compulsory.
52 Préservatrice foncière TIARD SA v. Staat der Nederlanden, (Case C-266/01) [2003] ECR I-4867, I-4893

para. 34.
53 Freistaat Bayern v. Jan Blijdenstein, (Case C-433/01) [2004] ECR I-981.
54 The claim however, did not fall within Art. 5 (2) jurisdiction.



18 Préservatrice foncière TIARD SA v. Netherlands State55 also raised a further question,
whether the case was excluded from the scope of Art. 1 by virtue of being within
“customs matters”. The ECJ used a similar reasoning. It argued that the delimitation
between “civil and commercial matters” and the excluded non-civil and commercial
matters exemplified by the concepts of “customs, revenue or administrative matters”
required an application of the same criterion. So in order to be excluded from the rules
of the Regulation, the claim had to arise out of a legal relationship entailing the “ex-
ercise of public powers going beyond those existing under the rules applicable to rela-
tions between private individuals”.56 This case was one of a civil and commercial matter
even though the customs debt might have to be investigated as part of it. Any inves-
tigation of the customs debt would apparently only be of a preliminary issue which could
be raised at any time. Therefore the existence of preliminary issues which are excluded
matters do not necessarily prevent the applicability of the Regulation. This is a contrary
conclusion to the one the court came to in two other cases where it held that if the
substance of the dispute was an excluded matter, then even if some preliminary matters
could have been thought to be determinable within the Regulation, the Regulation was
not invoked.57 The two views may be reconcilable by identifying the substance of the
dispute. If the substance is an excluded matter, the whole dispute is excluded. Where,
however, the substance is not excluded, but some preliminary or incidental issue is
raised which is within the scope of the Regulation, then the whole dispute is within
it. This is not very satisfactory. Whether a dispute “in substance” raises an excluded
matter is often dependent on national law rules of procedure (such as pleading) and on
which party raises the claim or defence. Such distinctions do the law no service.

19 Préservatrice foncière TIARD SA v. Netherlands State58 was followed by the ECJ in Frahuil
SA v. Assitalia SpA59 the claimant sought reimbursement of customs duties which it had
paid as guarantor. The claimant had undertaken the contract of guarantee with the
customs authorities unknown to the defendant who alleged it had already paid a sum
for the customs duties to the debtor under the guarantee. The ECJ only focussed on the
relationship between the two parties in dispute and found that their relationship was
governed by private law.60 The exercise of powers of subrogation under the guarantee
was provided for in Italian private law and therefore this action was within “civil and
commercial matters”. These two cases might be arguably distinguished from the Eng-
lish example of QRS 1 Aps v. Frandsen61 in which the purpose of the proceedings,
though apparently between private parties, was indirectly for the purpose of the State
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55 Préservatrice foncière TIARD SA v. Staat der Nederlanden, (Case C-266/01) [2003] ECR I-4867.
56 Préservatrice foncière TIARD SA v. Staat der Nederlanden, (Case C-266/01 [2003] ECR I-4867, I-4895

para 40.
57 Marc Rich & Co AG v. Societa Italiana Impianti PA, (Case C-190/89) [1991] ECR I-3855, I-3902 et seq.

paras. 26 et seq.; Owens Bank Ltd. v. Fulvio Bracco and Bracco Industria Chimica SpA, (Case C-129/92)

[1994] ECR I-117, I-155 para. 34.
58 Préservatrice foncière TIARD SA v. Staat der Nederlanden, (Case C-266/01) [2003] ECR I-4867.
59 Frahuil SA v. Assitalia SpA, (Case C-265/02) [2004] ECR I-1543.
60 Frahuil SA v. Assitalia SpA, (Case C-265/02) [2004] ECR I-1543, I-1554 para. 21.
61 QRS 1 Aps v. Frandsen [1999] 1 WLR 2169 (C. A.).



to recover revenue. In that case, a liquidator of an insolvent Danish company sought
enforcement in England of a Danish judgment against a past director of the company.
The judgment arose out of what was apparently a private law claim based on the
liability of the directors to return certain company monies after asset stripping. How-
ever, the sole creditor of the company were the Danish tax authorities, for whom the
liquidator was acting. Such an action was found by the English Court of Appeal to be
within the exclusion for revenue matters. In the former two cases the revenue had
already been collected by the State from one private party and another sought recom-
pense for that payment. Nevertheless, under the reasoning from the ECJ, one could
argue that a claim such as QRS 1 Aps v. Frandsen arose out of rights and duties attach-
ing to private persons, in that case, to the company in liquidation and its director,
which would fall within “civil and commercial matters”.

20The nature of the court or tribunal in which proceedings are brought is not relevant to
the question of whether the proceedings themselves fall within the scope of the Regu-
lation.62 It therefore covers civil claims brought before criminal courts63 as well as civil
and commercial matters which are brought before administrative tribunals.64 Also
penalties for the benefit of private individuals fall within the scope of the Regulation.65

21Employment law issues fall within the Regulation.66 This is the case even in courts or
tribunals which would not be considered by local law to have power to determine
private law rights.

22Issues arising out of the recognition and enforcement of judgments from courts of non
Member States are not within the definition of “civil and commercial matters”. In
Owens Bank v. Fulvio Bracco and Bracco Industria Chimica SpA67 the claimant bank had
obtained a judgment from a non Contracting State to the Brussels Convention. It
applied to the Italian courts for enforcement of that judgment and the defendant
alleged it had been obtained by fraud. The claimant bank also applied to the English
courts for a declaration that the judgment was enforceable and the defendants sought
to rely on the lis pendens provisions such that the English court should decline to hear
the case until the Italian proceedings were concluded. The same issue of fraud had been
raised in both the English and the Italian proceedings. The ECJ held, however, that
these proceedings in Italy and England were not “civil and commercial matters”. The
recognition and enforcement rules are only concerned with judgments from courts of
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in such cases; Volker Sonntag v. Hans Waidmann, (Case C-172/91) [1993] ECR I-1963.
64 Report Jenard p. 9.
65 Report Schlosser para. 29.
66 Articles 18-21 provide special grounds for jurisdiction in such cases. See too Report Jenard p. 9,

Sanicentral GmbH v. René Collin, (Case 25/79) [1979] ECR 3423; Roger Ivenel v. Helmut Schwab,

(Case 133/81) [1982] ECR 1891.
67 Owens Bank Ltd. v. Fulvio Bracco and Bracco Industria Chimica SpA, (Case C-129/92) [1994] ECR I-117.



Member States and not with judgments from non Member States.68 There are no
jurisdictional rules for the recognition and enforcement of judgments from courts of
non Member States. Therefore the Regulation does not apply.69 The ECJ would not
accept an argument that the issue raised in both sets of proceedings was either sever-
able or, as a mere preliminary issue, within the scope of civil and commercial matters.
The ECJ followed Marc Rich & Co AG v. Societa Italiana Impianti PA70 to hold “that if,
by virtue of its subject matter, a dispute falls outside the scope of the [Regulation], the
existence of a preliminary issue which the court must resolve in order to determine the
dispute cannot, whatever that issue may be, justify application of the [Regulation]”.71

V. Specified Exclusions, (2)

23 Art.1(2) expressly excludes certain issues from the Regulation, which would otherwise
raise questions of “civil and commercial matters”. The reports explain that these issues
were excluded as there is considerable divergence in both domestic and private inter-
national law among the Member States and also because some of the issues are the
subject of other international conventions72 and other European instruments.73

1. Status or legal capacity of natural persons, rights in property arising
out of a matrimonial relationship, wills and succession, (a)

24 The framers of the original Brussels Convention intended to exclude all family law
matters, apart from maintenance issues.74 Maintenance issues are included in the
Regulation and specific provision is made for a jurisdictional ground for such judg-
ments in Art. 5 (2). However, judgments on maintenance of parties previously married
may be made along with a decision on an excluded matter such as the status of the
parties to the matrimonial relationship. In particular, only proprietary and personal
issues arising out of a matrimonial relationship are excluded from the Regulation. This
can lead to considerable difficulties. First, it is not clear how “matrimonial relation-
ships” are defined. Are only rights in property arising out of marriages between persons
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I-117, I-155 para. 34.
72 Report Jenard p.10.
73 For example, Council Regulation (EC) No.1346/2000 on Insolvency Proceedings 2000 OJ L 338/1;
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question of jurisdiction, although it does not cover the financial consequences of the decrees.



of the opposite sex, and sanctioned by the State or church,75 to be excluded? Many
states have extended quasi matrimonial regimes which may determine property rights
between civil partnerships other than traditional marriage since the original Brussels
Convention was entered into in 1968. The EU itself recognises non-marital partner-
ships as marriage for some purposes.76 However, the definition should probably be the
same as in other European instruments, if any. Secondly, the concept of rights in
property arising out of a matrimonial relationship is unknown in some Member States
and interpreted differently in others. Thirdly, the separation of “maintenance” in pro-
ceedings which may concern various matters to do with the status of the parties and the
disposition of their property can be difficult.

25In De Cavel v. De Cavel (No 1)77 divorce proceedings were continuing in France, in
which the husband had obtained an interim order protecting assets of the couple and
freezing bank accounts. He sought enforcement of that order in Germany. The German
court asked whether the order was required to be enforced under the Brussels Con-
vention. The ECJ held that disputes relating to assets of spouses which concerned or
were closely connected with “(1) questions relating to the legal status of persons; or (2)
proprietary legal relationships between spouses resulting directly from the matrimonial
relationship or the dissolution thereof”78 were excluded. Likewise in CHW v. GJH79

the application by a husband to the Netherlands court for a provisional measure to
return and not to use in evidence a document intended to exempt the wife’s property
from the management of her husband was held to be excluded. The management of the
property (the subject of the dispute to which the provisional measure was support) was
closely connected with the property relationships which arose directly from the mar-
riage. Whether rights or claims or proceedings arise directly from the matrimonial
relationship seems to be a matter which can only be referred to the national law.

26On the other hand, proceedings concerning “proprietary legal relations existing be-
tween the spouses which have no connexion with the marriage” fall within the Regu-
lation.80 In De Cavel v. De Cavel (No 2)81 the French court deciding the divorce pro-
ceedings also made provision for interim payments to the wife to compensate for the
disparity between the spouses by the breakdown of the marriage. The ECJ held that the
German court had to enforce the French judgment as the matter fell within the scope
of Art. 1. The fact that the maintenance judgment was given in divorce proceedings
was irrelevant. The maintenance proceedings were ancillary to the divorce proceedings
and could be considered within the scope despite the principal claim being outside the
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order to enter into a valid marriage usually answered by choice of law rules in the Member State.
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Staff Regulations of the European Defence Agency, OJ 2004 L 310/9.
77 Jacques de Cavel v. Louise de Cavel, (Case 143/78) [1979] ECR 1055.
78 Jacques de Cavel v. Louise de Cavel, (Case 143/78) [1979] ECR 1055, 1066 para. 7.
79 C. H. W. v. G. J. H. (Case 25/81) [1982] ECR 1189.
80 Jacques de Cavel v. Louise de Cavel, (Case 143/78) [1979] ECR 1055, 1066 para. 7.
81 Louise de Cavel v. Jacques de Cavel, (Case 120/79) [1980] ECR 731.



scope. Reference was made to Art. 4282 which allows parts of judgments that are un-
enforceable to be severed from enforceable parts. The ECJ held that “no provision [of
the Regulation] . . . links the treatment of ancillary claims to the treatment of principal
claims”.83 These ancillary maintenance claims were obviously severable from the main
proceedings for divorce and the outcome of the main proceedings seemed to have no
bearing on the maintenance award. However, there can be proceedings which are less
clearly severable and which are more intertwined with each other.84

27 An order by a Member State’s court for a lump sum and transfer of ownership in
property in divorce proceedings may fall to be enforced within the Regulation so long
as the purpose of the award is to ensure the former spouse’s maintenance. In Van den
Boogaard v. Laumen85 the ECJ considered the specific aim of the decision of the Mem-
ber State’s court as a means of determining whether the order was for maintenance
rather than the excluded matter of proprietary legal relationship arising directly from
the matrimonial relationship. It noted “It should be possible to deduce that aim from
the reasoning of the decision in question. If this shows that a provision awarded is
designed to enable one spouse to provide for himself or herself or if the needs and
resources of each spouse are taken into consideration in the determination of the
amount, the decision will be solely concerned with maintenance.”86 However, if the
decision is “solely concerned with dividing property between spouses” then it is ex-
cluded from the Regulation.87 A decision which does both may still be enforced in part
where severance of the part dealing with maintenance is possible.

28 Proceedings concerning wills and succession are also excluded by this paragraph. So
disputes as to the interpretation or validity of a will or codicil, or claims to testate or
intestate succession to property, and the appointment and removal of trustees or ad-
ministrators to administer the succession are excluded from the scope of the Regula-
tion. However, the matter may fall within the Regulation where the dispute is between
a trustee or administrator and someone other than a beneficiary, such as a debtor to the
estate.88 A very difficult question might arise in such cases where the debtor seeks as a
matter of defence to assert that the trustee does not have power as the will is invalid.
The main subject matter of the proceedings would be within the Regulation, but the
defence directly raises an excluded matter.89 Although the jurisdiction of the court
could be said to have been properly established under the Regulation,90 any enforce-
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83 Louise de Cavel v. Jacques de Cavel, (Case 120/79) [1980] ECR 731, 740 para. 7.
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85 Antonius van den Boogaard v. Paula Laumen, (Case C-220/95) [1997] ECR I-1147.
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88 Report Schlosser para. 52.
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ment of the judgment (either accepting or denying the defence) might be more prob-
lematic. Proceedings relating to gifts inter vivos are within the Regulation as are dis-
putes over some trusts.91

2. Bankruptcy, proceedings relating to the winding-up of
insolvent companies or other legal persons, judicial arrangements,
compositions and analogous proceedings, (b)92

29This exclusion must be read in conjunction with Regulation 1346/2000 on Insolvency.
As the Report Schlosser contemplated, the two Regulations should be interpreted so
that proceedings should fall within one or the other, but not both and leaving no gap
between them.93 The Report Jenard defined bankruptcy proceedings as those which
“depending on the system of law involved, are based on the suspension of payments,
the insolvency of the debtor or his inability to raise credit, and which involve the
judicial authorities for the purpose either of compulsory and collective liquidation of
the assets or simply of supervision.”94 Unlike the arbitration exeception, where there is
no corresponding EU arbitration legislation, the Report Schlosser’s interpretation of
the mutually exclusive nature of these two Regulations means that all civil and com-
mercial matters should be decided in accordance with one of the Regulations. The
interpretation of this exclusion from the Regulation therefore should be less problem-
atic than that of arbitration. However, the ECJ has not decided a case on this point
since Regulation 1346/2000 on Insolvency. There may be ample room to argue that
the insolvency exception to the Brussels 1 Regulation is not limited to those insol-
vency issues covered in Regulation 1346/2000 on Insolvency as not all insolvency
proceedings are covered by that latter Regulation.

30The ECJ in Gourdain v. Nadler95 decided that an order of the French court requiring a de
facto manager of an insolvent company to contribute to the company’s assets was
within the exclusion. It held that the exclusion had to be given an autonomous defini-
tion, not merely decided by reference to national law. In this case, the French court
order derived directly from the bankruptcy96 and was closely connected to the “liqui-
dation des biens”. This was due to the application for the order only being made to the
court making the liquidation des biens, the order could only be made by that court (or
by the manager of the liquidation), the period of limitation ran from a date when the
final list of claims was drawn up and the reimbursement from the manager was for the
benefit of all creditors rather than any individual creditor being able to take this action
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91 Report Jenard p.11 and Art. 5 (6).
92 Note that the English language version of this exclusion contains words which do not appear in other

language versions. The specific inclusion in the English translation for “proceedings relating to the

winding up of insolvent companies or other legal persons” and “judicial arrangements” is necessary

because bankruptcy of companies is unknown in English law; Report Schlosser para. 53.
93 Report Schlosser para. 53.
94 Report Jenard p.12.
95 Henri Gourdain v. Franz Nadler, (Case 133/78) [1979] ECR 733.
96 See too Report Jenard p.12.



for itself. On the other hand, an action by a liquidator to recover debts due to the
company comes within the Regulation, not the exclusion. Such an action does not
derive directly from the winding up, but comes from the general law.97 Nevertheless,
actions by a liquidator to recover money wrongfully paid away by the debtor in fraud of
creditors are excluded as the source of the liquidator’s right to recover is in bankruptcy
law and the debtor would not have had an action.98 National courts have found diffi-
culty in interpreting the requirement that the action must derive directly from the
bankruptcy in order to be excluded from the Regulation.99

31 In Coursier v. Fortis Bank100 the Luxembourg court was faced with a judgment obtained
in France. In further French insolvency proceedings that judgment had been rendered
unenforceable in France by provisions preventing creditors acting individually against
the debtor. The later judgment was clearly within the exclusion for bankruptcy but
what of the earlier judgment? The parties conceded that that judgment was within the
scope and the ECJ decided that the effect of the later judgment fell outside the scope.
The relationship between the two judgments had to be decided according to the
Luxembourg rules of private international law.

32 Schemes of arrangement which are entered into between a debtor and creditors out of
court would, however, fall within the Regulation.101 Also within the Regulation are
proceedings to wind up solvent companies.102 If the company is in fact insolvent, any
proceedings fall outside the Regulation. It is up to the enforcing court to determine
whether or not the company was solvent.103

33 Special problems can arise with particular types of claim. The actio pauliana in civil law
countries enables a creditor to pursue a remedy against a debtor into an asset once it has
passed from the debtor to a third party, or sometimes as a personal remedy against the
third party. It is somewhat comparable in common law countries to an action taken to
enforce a security interest in an asset. These actions can arise on the debtor’s bankruptcy
or within a prior “period of suspicion”; or they may more generally be available, depend-
ing on the intention of the debtor or on the knowledge of the third party. Usually such
an action would be destroyed by the acquisition of the asset in good faith by a third
party. Those actions which derive from the general law are difficult to classify as arising
directly out of a bankruptcy. Actiones paulianae which arise out of bankruptcy proceed-
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99 See Layton/Mercer p. 358-9.

100 Eric Coursier v. Fortis Bank and Martine Coursier, née Bellami, (Case C-267/97) [1999] ECR I-2543.
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ings fall outside the scope of the Regulation, despite being initiated by an individual
creditor, as the action derives from the bankruptcy and should be determined in ac-
cordance with the Regulation 1346/2000 on Insolvency. Actiones paulianae which derive
from the general law may be argued to fall within the Regulation as they do not derive
directly from the bankruptcy, the power is not in a liquidator but in a creditor personally
and the creditor personally benefits rather than general creditors. It is clear that all such
actions which fall within the Regulation 1346/2000 on Insolvency via Annex A and
Art. 4 (2) (m) must be excluded and, drawing on the Report Schlosser, one might argue
that all actions which are not within the Regulation 1346/2000 on Insolvency should
fall within the scope of this Regulation.104 Nevertheless, this distinction is not without
practical problems and does not answer the difficult cases. First, even actions available
under the general law are often temporally and procedurally tied into bankruptcy pro-
ceedings. An example of this is the English case of Oakley v. Ultra Vehicle Design Ltd (in
liquidation)104a where a claim against a supervisor of a company voluntary arrangement
was found to fall within the Regulations despite the later insolvency of the company.
The judge noted the unsatisfactory aspects of the gaps and overlaps between the two
Regulations.104b Secondly, those actions may be affected by a later bankruptcy, in that
the right becomes unavailable or must be shared with other creditors. Thirdly, an actio
pauliana may derive from bankruptcy law but may be initiated without actual bank-
ruptcy of the debtor. Because different jurisdictional rules (and consequently choice of
law rules) would apply to the actions, inconsistent judgments may arise. A further
complication would arise if a third party sought a declaratory judgment that the asset
was free of any such claims. Although the possible claims (which may be known to the
third party) could include those arising from a likely later bankruptcy, it does not make
practical sense to separate the issues and decide them in more than one court, but that is
presently permitted. As with arbitration, a well advised party can take advantage of the
confusion and locate the most attractive forum, splitting the action to its own benefit.

34Insolvency matters have to be distinguished from other matters concerning companies
as insolvency is excluded from the Regulation but other company matters are within its
scope, many falling within Art. 22 (2). The ECJ decisions in cases such as Centros Ltd v.
Erhvervs- og Selskabsstyrelsen,105 Überseering BV v. Nordic Construction Company Bau-
management GmbH106 and Kamer van Koophandel en Fabrieken voor Amsterdam v. Inspire
Art Ltd.107 allow Member States to introduce very limited measures which protect do-
mestic creditors, consumers, employees and minority shareholders when dealing with
companies formed or registered in other Member States. Enforcement of such measures
via civil actions should fall within the Regulation if they are not classified as insolvency
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matters within the Regulation 1346/2000 on Insolvency.108 Issues such as the potential
liability of managers or shareholders for activities of the company may well arise around
the time of impending insolvency of the company, although not necessarily requiring a
liquidation. The action may well derive from area of domestic law characterised as
bankruptcy, for example, in the rules relating to minimum capital requirements. How-
ever, unless the issue arises in an actual insolvency (in which case the matter must be
excluded from the Regulation) there is an argument that the action merely deriving
from bankruptcy law is insufficient to exclude the matter from the Regulation. This
argument may be stronger where an individual creditor is taking action for its own
benefit.

3. Social security, (c)

35 As with other excluded concepts, the ECJ has held that “social security” is to have an
independent definition, determined by reference to the objectives of the Regulation.
The Report Jenard noted that this exclusion was to be limited to disputes between the
administrative authorities and employers or employees.109 In Gemeente Steenbergen v.
Baten110 the ECJ noted Regulation 1408/71111 lays down certain rules regarding social
security and the concept of social security in this Regulation must be interpreted in the
light of the substance of the concept in community law.112 However, public authorities’
actions against third parties or in subrogation to the rights of an injured party fall
within the Regulation. Therefore, where the public body which has paid out benefits to
an assisted person has a right of recourse against a third person, the proceedings for
recourse will be within the Regulation. It is important that the third person has an
obligation under private law to maintain the assisted person as it is this private law
foundation which gives rise to the “civil and commercial” nature of the claim.113

4. Arbitration, (d)

36 The exclusion of proceedings concerning arbitration matters from the Regulation has
given rise to considerable difficulties in Member States.114 The intention of the original
framers of the Brussels Convention 1968 was to exclude arbitration matters entirely as
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there were many international agreements on arbitration to which the Contracting
States were parties. At that time, it had been hoped that there might be a separate
European agreement for a uniform law of arbitration, which has never come to fruition.
The Report Jenard noted “The Brussels Convention does not apply to the recognition
and enforcement of arbitral awards . . .; it does not apply for the purpose of determining
the jurisdiction of courts and tribunals in respect of litigation relating to arbitration –
for example, proceedings to set aside an arbitral award; and, finally, it does not apply to
the recognition of judgments given in such proceedings”.115

37Nevertheless, a division of opinion between the Member States on the width of the
exception can be seen the Report Schlosser116 but agreement was reached not to amend
the text; nor was the text amended in the Regulation. The Report Schlosser notes the
difficulties where national courts take decisions on the subject matter of a dispute
despite an arbitration agreement but does not decide between the two options.117 The
Report Schlosser does unequivocally state that parties are free to submit disputes to
arbitration and national law is able to invalidate arbitration agreements despite the
Brussels Convention;118 that court proceedings which are ancillary to arbitration pro-
ceedings are excluded from the Convention;119 and that proceedings and decisions
concerning application for the revocation, amendment, recognition and enforcement
of arbitration awards are likewise excluded.120

38A very wide exclusion of arbitration was apparently accepted by the ECJ in Marc Rich
& Co AG v. Società Italiana Impianti.121 Proceedings were started in England between a
Swiss claimant and an Italian defendant under which the Swiss claimant asked the
English court to appoint an arbitrator under an agreement allegedly requiring arbitra-
tion of substantive contractual disputes between the parties in England. The Italian
defendants had already commenced proceedings in Italy for a declaration that they
were not liable to the claimants. The defendants disputed the validity of the arbitra-
tion agreement in the English proceedings and the claimants relied on the arbitration
agreement in the Italian proceedings to challenge the jurisdiction of the Italian courts.
The English Court of Appeal referred the question whether the English proceedings
were within or without the scope of the Brussels Convention to the ECJ. The ECJ held
that the intention was “to exclude arbitration in its entirety”. Particularly, ancillary
proceedings such as these proceedings for the appointment of arbitrators fell outside
the scope of the Convention. This would be so even if in such proceedings a national
court would have to determine the validity of the arbitration agreement as a prelimin-
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The Atlantic Emperor, (1993) 9 Arb. Int. 27.
115 Report Jenard p.13.
116 Report Schlosser para. 61.
117 Report Schlosser para. 62.
118 Report Schlosser para. 63.
119 Report Schlosser para. 64.
120 Report Schlosser para. 65.
121 Marc Rich & Co AG v. Società Italiana Impianti PA, (Case C-190/89) [1991] ECR I-3855.



ary issue.122 This apparently answered the English court’s question to the ECJ’s satis-
faction but its exact effect is rather unclear.

39 Where the proceedings in a national court are principally for the purpose of appointing
or removing an arbitrator, fixing the place of the arbitration, enforcing or setting aside
an arbitral award, or answering some point of law raised in an arbitration then those
proceedings fall outside the Regulation.123 In such a case the Member State’s court can
assume jurisdiction under its traditional rules, ignore any proceedings continuing in
another Member State on the same issue and use its national rules to determine
whether to refuse to recognise or enforce any judgment ordered by another Member
State’s court on the same issue. However, the less clear cases include: proceedings
where the validity of the arbitration agreement is the principal issue;124 proceedings in
which the arbitration agreement is used to challenge jurisdiction;125 injunctive pro-
ceedings to enforce an arbitration agreement;126 declaratory proceedings as to the
validity of the arbitration agreement; proceedings for damages for breach of the arbi-
tration agreement; and proceedings to recognise or enforce a judgment which has been
given in violation of an arbitration agreement (whether the validity of the arbitration
agreement was decided in that judgment or not). The prevailing view of English
lawyers seems to be that the arbitration exception should be given a wide interpreta-
tion to ensure that all these cases would likewise fall outside the scope of the Regu-
lation.127

40 However, it is possible to argue that in more recent years the arbitration exception has
been somewhat cut down by developments on other exclusions in the Regulation.
While it is clear that arbitration awards are neither recognisable nor enforceable under
the rules of the Regulation other matters which raise questions of arbitration could be
argued to come within the Regulation. The Evrigenis/Kerameus Report notes that “the
verification as an incidental question of an arbitration agreement which is cited by a
litigant in order to contest the jurisdiction of the court before which he is being sued
pursuant to the Convention, must be considered as falling within its scope”.128 On that
reasoning, where arbitration has been raised as an incidental issue in proceedings
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which are otherwise within the scope of the Regulation, the Regulation’s rules on
jurisdiction, lis pendens and recognition and enforcement nonetheless apply. Advocate
General Darmon in Marc Rich AG v. Società Italiana Impianti SpA criticised that inter-
pretation of the paragraph unless it was only to be regarded as applying to the question
of recognition of a judgment obtained in disregard of a valid arbitration agreement. He
regarded that question, too, as open.

41In the Van Uden decision129 the ECJ reiterated that arbitration was to be excluded from
the Regulation entirely, so long as the proceedings were in substance issues of arbitra-
tion or ancillary to arbitration. Proceedings which were parallel to the arbitration were
not necessarily excluded. In this case provisional measures sought from a Member
State’s court in support of arbitration proceedings would fall within the scope of the
Regulation for the purposes of providing provisional or protective measures under
Art. 31. Allowing some matters which could be said to be related to arbitration to
come within the Regulation in this way could be argued to pave the way for the narrow
interpretation of the arbitration exception. On this analysis, unless the arbitration is
directly and primarily the subject matter of the proceedings, any other proceedings
come within the scope of the Regulation. Art. 27 and the automatic recognition and
enforcement provisions would then apply. Other commentators130 argue that the re-
cognising court is permitted to make its own decision on the scope of the Regulation.
This is hardly consistent with a uniform interpretation of the exception and is contrary
to the prohibition on reviewing the judgment granting court’s jurisdiction found in
Art. 35.

42Some commentators have argued that it might be possible to define the arbitration
exception by reference to the scope of the New York Convention on the Recognition
and Enforcement of Foreign Arbitral Awards.131 If the matter comes within the scope of
the New York Convention it falls outside the scope of the Regulation.132 This argu-
ment takes account of the purpose of the exception for arbitration. As the New York
Convention requires national courts to decide matters of existence, scope and validity
of an arbitration agreement such matters are outside the scope of the Regulation. But
that argument does not answer many of the difficult questions outlined above.133
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1958.
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Bhum) [2005] 1 Lloyds Reports 67 (C.A.); Navigation Maritime Bulgare v. Rustal Trading Ltd (The Ivan

Zagubanski) [2002] 1 Lloyd’s Reports 106 (Q. B. D., Aikens J.); Welex AG v Rosa Maritime Ltd (The

Epsilon Rosa) (No. 2) [2003] 2 Lloyd’s Reports 509 (C.A.); Vale do Rio doce Navegacao SA v. Shanghai

Bao Steel Ocean Shipping Co Ltd (t /a Bao Steel Ocean Shipping Co) [2000] 2 Lloyd’s Reports 1 (Q.B.D.,

Thomas J.); Alfred C Toepfer International GmbH v. Societe Cargill France [1998] 1 Lloyd’s Reports 379



VI. Cases involving some aspects which may fall outside the
scope of the Regulation (Principal or Ancillary Claims, Preliminary,
Incidental or Indirect Issues)

43 More complex cases which raise several intertwined issues either as a matter of claim or
as defence where some of the issues could fall outside the scope of the Regulation are
difficult. The case-law is not consistent and the problems particularly intricate. How
should ancillary matters, indirectly raised claims, preliminary issues or preliminary
proceedings, defences, incidental questions and provisional measures be dealt with?

44 The cases seem to indicate the following principles. First, if the principal subject
matter of the dispute is an excluded matter, for example, arbitration, then the entire
dispute is excluded from the ambit of the Regulation, including any incidental or
preliminary matter that would otherwise be included.134 However, severable ancillary
claims can be included.135 Provisional measures in support of civil and commercial
claims that would otherwise be excluded under Art. 1(2) are within the scope of the
Regulation.136

45 If the principal subject matter of the proceedings is not an excluded matter, it appears
that the proceedings are within the scope of the Regulation. This is so despite the
possibility of incidental, preliminary or ancillary matters falling outside the scope of
the Regulation.137 This proposition includes any defences raised; i.e. the possibility of
raising an excluded matter as a defence does not affect the scope of the Regulation.138

Proceedings which do not directly derive from an excluded matter are included within
the scope of the Regulation,139 for example, proceedings which only indirectly concern
matters of bankruptcy.140 Given that the Regulation allows declaratory proceedings,141

a well advised litigant may take advantage of local law to frame the issues in the
proceedings to fall within or without the Regulation to its benefit.
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46This is a very unsatisfactory conclusion. Although it might be possible to justify these
principles in relation to the assumption of jurisdiction under the Regulation, the
problem is merely then postponed to the question of recognition and enforcement of
any judgment given. Is the recognising Member State’s court entitled to determine
afresh the matter of the scope of the Regulation? Is it bound by any decision on this
question given by the judgment granting court? An affirmative answer to the latter
question is the only one consistent with aim of mutual trust and confidence.

VII. Special Arrangements for Denmark

47Denmark has concluded a special agreement with the European Union in relation to
this Regulation.142 Art. 1 applies in the same manner as to all other Member States.

142 Adoption by the Council of Decision 2006/325/EC, 2006 OJ L 120/22. The text of the agreement

can be found at 2005 OJ L 299/62.





Chapter II
Jurisdiction
Section 1
General Provisions

Article 2

(1) Subject to this Regulation, persons domiciled in a Member State shall, whatever their
nationality, be sued in the courts of that Member State.
(2) Persons who are not nationals of the Member State in which they are domiciled shall be
governed by the rules of jurisdiction applicable to nationals of that State.
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I. Introduction

1 Chapter 2 of the Brussels I Regulation has as its heading ‘Jurisdiction’. This Chapter
contains ten sections, dealing from general provisions (section 1), special grounds of
jurisdiction (Section 2), autonomous jurisdiction (Sections 3 to 5), exclusive jurisdic-
tion (Section 6), prorogation of jurisdiction (Section 7), examination as to jurisdiction
and admissibility (Section 8), lis pendens and related actions (Section 9) to provi-
sional, including protective measures (Section 10).

2 Section 1 (General provisions) contains three provisions. The general rule of jurisdic-
tion is laid down in Art. 2. Art. 3 deals with the prohibition of using exorbitant
grounds of jurisdiction against defendants domiciled in the Member States. Art. 4
provides for the application of the national rules of jurisdiction, if the defendant is
not domiciled in a Member State.
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II. Article 2: general rule of jurisdiction

3Art. 2 gives the general rule of jurisdiction. The same provision can be found in Art. 2
Brussels Convention. The defendant having his domicile in a Member State shall,
whatever his nationality, be sued in the courts of that Member State. This provision
gives expression to the notion actor sequitur forum rei, according to which the plaintiff
has to sue the defendant before the courts of the latter’s domicile.1 Where the plaintiff
is domiciled is of no consequence for the application of the Brussels I Regulation.
Art. 2 can be seen as the cornerstone of the jurisdictional regime. In the Group Josi
decision the ECJ reaffirmed its settled case-law that jurisdiction rules which depart
from the general principle of Art. 2 can only be used in the specific cases as expressly
provided for in the Brussels Convention. The same applies under the Brussels I Regu-
lation.

4The Regulation will apply, if the defendant is domiciled in a Member State (with the
exception of Denmark, see Art. 1 (3)). However, there are exceptions to this general
rule of jurisdiction. The defendant may be sued in a Member State other than the
Member State where he is domiciled in the cases mentioned in Artt. 5 to 7 (special
rules of jurisdiction), and must be sued regardless of domicile in the courts of the
Member State determined by Art. 22 in matters of exclusive jurisdiction. Furthermore,
Art. 2 can be put aside by virtue of a forum choice agreement between the respective
parties (Art. 23) and by tacit prorogation if the defendant enters an appearance with-
out contesting the court’s jurisdiction (Art. 24).

III. General jurisdiction

5According to Art. 2 defendants that are domiciled in a Member State shall be sued in
the courts of that Member State. Art. 2 does not confer jurisdiction upon the court of
the place where the defendant is domiciled. He may be sued in any court of that
Member State, which has jurisdiction under the national law of that State. Art. 2 does
not touch upon the national rules of venue.2 In most cases the court of the place where
the defendant is domiciled, has jurisdiction under these national rules. In legal practice
the application of Art. 2 has the same effect.

IV. Forum non conveniens

6According to the doctrine of forum non conveniens, which is known in common law
systems, a court can decline its jurisdiction if it is of the opinion that a court of another
jurisdiction would be a more appropriate forum for the trial of the action. The appli-
cation of forum non conveniens is not allowed in the context of the Brussels I Regula-
tion. The ECJ has denied the application of this doctrine under the Brussels Conven-
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tion.3 Under the Brussels I Regulation there is no reason to deviate from this preli-
minary ruling. The ECJ emphasised that nothing in the wording of Art. 2 Brussels
Convention suggests that its application is subject to the condition that there should
be a legal relationship involving a number of Contracting States.4 As the ECJ pointed
out, the existence of an international element is required for the application of the
jurisdiction rules of the Brussels Convention. Under the Brussels I Regulation such an
international element is also required, which may follow from recitals 1 and 2 of the
Regulation’s preamble, where mention is made of the adoption by the Community of
measures relating to judicial cooperation in civil matters which are necessary for the
sound operation of the internal market. According to recital 2, provisions to unify the
rules of conflict of jurisdiction in civil and commercial matters are essential in this
respect. Furthermore, recital 8 also states that there must be a link between proceed-
ings to which the Brussels I Regulation applies and the territory of the Member State
bound by this regulation. In order to become operable, Art. 2 does not only require that
the defendant is domiciled in the Member State of the court seised, but also that the
case has an international element. If the case is purely national and without interna-
tional elements, either within the EU or outside the Member States, Art. 2 is not
operable.

7 In the case of the Owusu, the claimant, Mr Owusu, was a British national domiciled in
the United Kingdom, who suffered a serious accident during a holiday in Jamaica. Mr
Owusu brought an action for breach of contract against Mr Jackson, who was also
domiciled in the United Kingdom and who had let to Mr Owusu a holiday home in
Jamaica. The claimant brought also an action in tort against several Jamaican com-
panies. The defendants asked for a declaration that the English court should not ex-
ercise its jurisdiction, because the case had closer links with Jamaica and that the
Jamaican courts were a forum with jurisdiction in which the case might be tried more
suitably in the interests of all the parties and the ends of justice. The question was
whether Art. 2 Brussels Convention would still apply, where the claimant and one of
the defendants are domiciled in the same Contracting State and the case between
them has certain connecting factors with a non-Contracting State. The ECJ ruled that
a court of a Member State cannot deny jurisdiction on the ground that the proceedings
have more connecting factors to any other (Member) State.5
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V. Domicile

8What is to be understood by the notion ‘domicile’ for the purposes of the Brussels I
Regulation, is provided for in Artt. 59 (for natural persons) and 60 (for legal persons).
Art. 59 provides a conflicts rule in order to determine whether a party is domiciled in
the Member State whose courts are seised of the matter and provides for the applica-
tion of the lex fori. If a court of a Member State is seised of a matter, that court shall
apply its internal law to decide whether a party is domiciled in that State. Should the
court of that State decide that a party is domiciled in another Member State, the law of
the latter State ought to be applied (Art. 59 (2)). Art. 59 does not give an autonomous
definition of domicile.6 However, Art. 60 gives an autonomous definition regarding the
domicile of a company or other legal person or association of natural or legal persons.
According to recital 11 of the Regulation’s preamble the domicile of a legal person
must be defined autonomously so as to make the common rules more transparent and
to avoid conflicts of jurisdiction. According to Art. 60a company or legal person is
domiciled at the place where it has its statutory seat, its central administration, or its
principal place of business. However, there is an exception to this rule: for the purposes
of the application of Art. 22 (2) regarding exclusive jurisdiction in proceedings con-
cerning certain matters of company law, the domicile of the company or legal person
should be determined in accordance with the rules of private international law of the
forum.

9Since the notion ‘statutory seat’ is unknown in the United Kingdom and Ireland,
Art. 60 (2) gives a special rule regarding the use of this notion.

10The domicile of a trust is to be determined in accordance with the rules of private
international law of the forum (Art. 60 (3)).

VI. No discrimination based on nationality

11The general rule of jurisdiction laid down in Art. 2 is based on the connecting factor of
domicile (within the meaning of Artt. 59 and 60) in a Member State. Nationality is of
no importance. A Russian citizen who is domiciled in Germany, shall be sued in ac-
cordance with the provisions of the Brussels I Regulation, in the German courts, just as
a Liberian company having its central place of business in Greece, shall be sued
according to Art. 2 in the Greek courts. Nationality of the defendant is of no impor-
tance, unless the defendant is domiciled outside the Member States. In the latter case
the rules of national jurisdiction have to be applied (Art. 4) including the rules of
exorbitant jurisdiction mentioned in Art. 3 and Annex I to the Brussels I Regulation.
The national grounds of exorbitant jurisdiction can not be exercised against persons
domiciled in a Member State.
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12 Discrimination on the ground of nationality is prohibited against defendants domiciled
in a Member State. This follows from Art.12 EC Treaty and from the case-law of the
ECJ.7

VII. Article 2 (2): assimilation

13 Art. 2 (2) provides for an assimilation between persons not having the nationality of
the Member States with those who have. Persons without the nationality of the Mem-
ber State in which they are domiciled, shall be treated in accordance with the rules of
national (local) jurisdiction applicable to nationals of that State. The same provision
can be found in Art. 2 (2) Brussels Convention. The Jenard Report explains that the
same rules of jurisdiction apply to a foreigner domiciled in the Member State of the
forum as those rules that are applicable to nationals of that forum state.8

14 Art. 4 (2) provides for the same assimilation regarding the application of exorbitant
rules of jurisdiction against defendants domiciled outside the Member States.

Article 3

(1) Persons domiciled in a Member State may be sued in the courts of another Member State
only by virtue of the rules set out in Sections 2 to 7 of this Chapter.
(2) In particular the rules of national jurisdiction set out in Annex I shall not be applicable as
against them.

I. Jurisdiction over persons domiciled in a Member State

1 Art. 3 (1) states that persons domiciled in a Member State may be sued in the courts of
another Member State only by virtue of the rules set out in Sections 2 to 7 of Chapter II
of the Regulation. From this provision it follows that the rules of jurisdiction as laid
down in the Regulation are exhaustive. The rules of national jurisdiction shall not be
used against defendants domiciled in a Member State.

II. Exorbitant rules of jurisdiction

2 Art. 3 (2) explicitly provides for the non-applicability of the rules of national juris-
diction as set out in Annex I to the Regulation against defendants domiciled in a
Member State. The rules in Annex I can be described as exorbitant grounds of juris-
diction, which are internationally not acceptable, because they are based on, for in-
stance, nationality of the plaintiff, the localisation of property within the forum state
or the detention of property in the forum state. Annex I gives a non-exhaustive list of

Art 2, 12-14
Art 3, 1, 2
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exorbitant rules of national jurisdiction, which cannot be applied against defendants
domiciled in a Member State. Annex I cites the exorbitant rules which are most
known, e.g. the German § 23 ZPO (Gerichtsstand des Vermögens) and the English rule
based on the service of the document instituting the proceedings on the defendant
during his temporary presence in the United Kingdom (tag jurisdiction). The grounds
mentioned in Annex I are not exhaustive, as made clear from the words ‘in particular’
used in Art. 3 (2). The use of an exorbitant ground of jurisdiction is not prohibited, if it
is a ground for provisional measures according to Art. 31. If the court seised cannot base
its jurisdiction for provisional measures on Art. 2 or Artt. 5 to 24, the court can use its
national rules of jurisdiction, including possible exorbitant rules.1

3According to Art. 74 the Member States shall notify the Commission of the texts
amending the list in Annex I (as well as the lists in the other Annexes). As it now
stands, Annex I mentions the exorbitant grounds of jurisdiction of all Member States,
with the exception of the Netherlands and Spain (and of course Denmark, which is not
a Member State within the meaning of the Brussels I Regulation). The Netherlands
informed the Commission of changes in its national law of civil procedure as from 1
January 2002, which resulted in the deletion of the previously mentioned exorbitant
grounds of Dutch jurisdiction.2 Spain reformed its national procedural law in 1985 and
does not have exorbitant rules of jurisdiction either.3

Article 4

(1) If the defendant is not domiciled in a Member State, the jurisdiction of the courts of each
Member State shall, subject to Articles 22 and 23, be determined by the law of that Member
State.
(2) As against such a defendant, any person domiciled in a Member State may, whatever his
nationality, avail himself in that State of the rules of jurisdiction there in force, and in
particular those specified in Annex I, in the same way as the nationals of that State.

I. Defendant domiciled outside the Member States

1Art. 4 is a very important provision. It does not give jurisdiction to the courts of a
Member State, but it demarcates the application of the jurisdiction rules set out in the
Regulation vis-	-vis defendants domiciled outside the Member States. In that case the
rules of national jurisdiction have to be applied in order to determine whether the
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court of the forum state has jurisdiction. However, there are a few exceptions to this
rule. The national rules of jurisdiction do not apply, if the matter falls within the scope
of Art. 22 (exclusive jurisdiction) and Art. 23 (choice of forum). Art. 22 applies irre-
spective of domicile of the parties. Art. 23 has its own scope of application and only
requires that one or more of the parties to the forum choice agreement is domiciled in a
Member State. Art. 24 regarding tacit submission could also be seen as an exception to
Art. 4, although this is not explicitly mentioned. Art. 24 also applies irrespective of the
domicile of the parties, which can be derived from the Group Josi decision of the ECJ.1

2 The autonomous rules of jurisdiction laid down in Sections 3 (insurance), 4 (consumer
contract) and 5 (individual contract of employment) do not prejudice the application
of Art. 4. For instance, an insurer without domicile in a Member State can be sued in
the courts of a Member State according to the national rules of jurisdiction of that
State. However, if the insurer has a branch, agency or other establishment in one of the
Member States, he shall be deemed to be domiciled in that Member State for disputes
within the scope of Section 3 (see Art. 9 (2)). The same applies for Artt. 15 (2) and 18
(2), which contain similar provisions. These Articles can be seen as exceptions to
Art. 4.

II. Effect of Article 4

3 If the defendant is not domiciled in a Member State, the rules of national jurisdiction
shall apply. A judgment rendered against such a defendant will be recognised and
enforced in all Member States under the rules of the Brussels I Regulation. The scope
of application of Chapter III of the Regulation regarding recognition and enforcement
does not depend on the defendant’s domicile. It is only required that the judgment is
given by a court or tribunal of a Member State (Art. 32). This also means that a
judgment given against a defendant domiciled outside the Member States, in which
jurisdiction is based on an exorbitant ground of national jurisdiction, shall be recog-
nised and enforced under the rules of the Regulation. Jurisdiction of the court of the
Member State that rendered the decision may not be reviewed (Art. 35 (3)). In this
respect the Regulation does not deviate from the Brussels Convention. The effect that
a judgment rendered against a defendant domiciled outside the EC could be recognised
and enforced within the Member States received much criticism at the time the Brus-
sels Convention was drafted.2 However, the drafting committee took a firm stand in
this respect and justified the extension of these exorbitant ‘privileges’ of jurisdiction
against defendants domiciled outside the (then) Contracting States.3

4 In this respect regard should be had to Art. 72, which refers to Art. 59 Brussels Con-
vention. The Regulation shall not affect agreements by which Member States under-
took, prior to the entry into force of the Regulation, pursuant to Art. 59 Brussels
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Convention, not to recognise judgments given, in particular in other Contracting
States to that Convention, against defendants domiciled or habitually resident in a
third country, where, in cases provided for in Art. 4 Brussels Convention, the judgment
could only be founded on an exorbitant ground of jurisdiction specified in Art. 3 of
that Convention. Such agreements are concluded between the United Kingdom and
Canada, and the United Kingdom and Australia.4 Art. 59 Brussels Convention has no
equivalent in the Brussels I Regulation, due to the fact that under community law the
individual Member States are no longer exclusively competent to conclude agreements
on recognition and enforcement of judgments in civil and commercial matters.

III. Article 4 (2): assimilation

5Art. 4 (2) is more or less a repetition of Art. 2 (2). If the defendant is not domiciled in a
Member State, the claimant domiciled in a Member State may, whatever his nation-
ality, avail himself in that state of the rules of jurisdiction there in force, including the
rules specified in Annex I to the Regulation, in the same way as the nationals of that
State. In this respect mention should be made of Art. 14 of the French Civil Code.5

This exorbitant ground of jurisdiction is, for instance, available to an American na-
tional domiciled in Paris against another American national domiciled in New York.

Section 2
Special Jurisdictions

Article 5

A person domiciled in a Member State may, in another Member State, be sued:
1. (a) in matters relating to a contract, in the courts for the place of performance of the

obligation in question;
(b) for the purpose of this provision and unless otherwise agreed, the place of perform-

ance of the obligation in question shall be:
– in the case of the sale of goods, the place in a Member State where, under the

contract, the goods were delivered or should have been delivered,
– in the case of provision of services, the place in a Member State where, under the

contract, the services were provided or should have been provided,
(c) if subparagraph (b) does not apply then subparagraph (a) applies;
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2. in matters relating to maintenance, in the courts for the place where the maintenance
creditor is domiciled of habitually resident or, if the matter is ancillary to proceedings
concerning the status of a person, in the court which, according to its own law, has
jurisdiction to entertain those proceedings, unless that jurisdiction is based solely on the
nationality of one of the parties;

3. in matters relating to tort, delict or quasi-delict, in the courts for the place where the
harmful event occurred or may occur;

4. as regards a civil claim for damages or restitution which is based on an act giving rise to
criminal proceedings, in the court seized of those proceedings, to the extent that that
court has jurisdiction under its own law to entertain civil proceedings,

5. as regards a dispute arising out of the operations of a branch, agency or other establish-
ment, in the courts for the place in which, the branch, agency or other establishment is
situated;

6. as settlor, trustee or beneficiary of a trust created by the operation of a statute, or by a
written instrument, or created orally and evidenced in writing, in the courts of the
Member State in which the trust is domiciled;

7. as regards a dispute concerning the payment of remuneration claimed in respect of the
salvage of a cargo or freight, in the court under the authority of which the cargo or freight
in question:
(a) has been arrested to secure such payment, or
(b) could have been so arrested, but bail or other security has been given;

provided that this provision shall apply only if it is claimed that the defendant has an
interest in the cargo or freight or had such an interest at the time of salvage.
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A. General considerations

I. Ratio legis

1Art. 5 confers jurisdiction on other courts than those of the state where the defendant
has his domicile. It is for the plaintiff to choose. This freedom of choice was introduced
in view of the existence of certain well-defined cases that involved a particularly close
relationship between the dispute and the court which may most conveniently be called
upon to take cognizance of the matter.1 The dispute and the court having jurisdiction to
entertain shall be linked by an especially close connecting factor.2 The sound admin-
istration of justice and the efficacious conduct of proceedings ought to be fostered and
enhanced3 as is evidenced by Recital (12). Behind this lies the general principle of
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1 Siegfried Zelger v. Sebastiano Salinitri, (Case 56/79) [1980] ECR 89, 96 para. 3; SAR Schotte GmbH v.

Parfums Rothschild SARL, (Case 218/86) [1987] ECR 4905, 4919 para. 9; Custom Made Commercial Ltd.

v. Stawa Metallbau GmbH, (Case C-288/92) [1994] ECR I-2913, I-2955 para. 12.
2 Report Jenard p. 22; Lloyd's Register of Shipping v. Société Campenon Bernard, (Case C-439/93) [1995]

ECR I-961, I-981 para. 21.
3 Industrie Tessili Italiana Como v. Dunlop AG, (Case 12/76) [1976] ECR 1473, 1486 para. 13; Martin

Peters Bauunternehmung GmbH v. Zuid Nederlandse Aannemers Vereniging, (Case 34/82) [1983] ECR

987, 1002 para. 11; Hassan Shenavai v. Klaus Kreischer, (Case 266/85) [1987] ECR 239, 253 para. 6;

Dumez France SA and Tracoba SARL v. Hessische Landesbank, (Case C-220/88) [1990] ECR I-49, I-79

para. 17; Mulox IBC Ltd. v. Hendrick Geels, (Case C-125/92) [1993] ECR I-4075, I-4104 para. 17;

Antonio Marinari v. Lloyd's Bank plc and Zubaidi Trading Co., (Case C-364/93) [1995] ECR I-2719,

I-2738 para. 10; Réunion européenne SA v. Spliethoff's Bevrachtingskantoor BV and Master of the vessel

``Alblasgracht 002'', (Case C-51/97) [1998] ECR I-6511, I-6544 para. 27; Besix SA v. Wasserreini-

gungsbau Alfred Kretzschmar GmbH & Co. KG (WABAG) and Planungs- und Forschungsgesellschaft



private international law (in a wider, non technical meaning) to search for proximity.4

Additionally, Art. 5 attempts to strike the balance between the plaintiff’s and the
defendant’s interests and to put it on a more evenly balanced level whereas if only
Art. 2 existed, the defendant would be overly favoured.5 In practice, Art. 5 has proved
itself to be the perhaps most important Article of the entire Brussels-Lugano regime
generating more requests for preliminary rulings to the ECJ than any other Article.6

2 Since rules on jurisdiction require particular clarity and a clear structure in order to
become workable and the general aim of the Regulation is to the same end,7 Art. 5
nevertheless does not employ a (or even worse the) close connection per se as a con-
necting factor in its own right,8 but denominates certain more specific connecting
factors. The respective list is – save for Arts. 6; 7 – exhaustive in terms of special juris-
diction besides the general jurisdiction granted by Art. 2.9 To accept as the sole criterion
of jurisdiction the mere existence of a connecting factor between the facts at issue in a
dispute and a particular court would be to oblige the court to investigate other circum-
stances and would render the defined heads of jurisdiction in Art. 5 nugatory.10 Above
all, it would jeopardise the possibility of foreseeing, i.e. calculating in advance, which
court could have jurisdiction, and would thus defy the main aim of the jurisdictional
rules of the Regulation.11 Rules on jurisdiction must not be subjected to scrutinising
each and every fact in a single case. The strengthening of the legal protection of persons
domiciled in the EU by enabling the claimant easy access into the court in which he
may choose to sue and the defendant to reasonably foresee in which court he may be
sued, stars amongst the main objectives of the entire Brussels I Regulation.12
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Dipl. Ing. W. Kretzschmar GmbH & Co. KG (Plafog), (Case C-256/00) [2002] ECR I-1699, I-1727

para. 31; Rudolf Kronhofer v. Marianne Maier, (Case C-168/02) [2004] ECR I-6009, I-6029 para. 15;

Color Drack GmbH v. Lexx International Vertriebs GmbH, (Case C-386/05) nyr para. 20.
4 Teixeira de Sousa/Moura Vicente Art. 5 note 1; Fallon, in: M�langes en l’honneur de Paul Lagarde

(2005), p. 241, 243, 244.
5 Cf. only Ignatova, Art. 5 Nr. 1 EuGVVO – Chancen und Perspektiven der Reform des Gerichtsstands

am Erf�llungsort (2005) p. 71 et seq.
6 Cf. only de Boer, NJ 2005 Nr. 337 p. 2611, 2612.
7 Custom Made Commercial Ltd. v. Stawa Metallbau GmbH, (Case C-288/92) [1994] ECR I-2913, I-2956

para. 15.
8 Cf. Custom Made Commercial Ltd. v. Stawa Metallbau GmbH, (Case C-288/92) [1994] ECR I-2913,

I-2955 para. 12.
9 Jakob Handte & Co. GmbH v. Traitements Mécano-chimiques des surfaces SA, (Case C-26/91) [1992]

ECR I-3967, I-3994 para. 13; Custom Made Commercial Ltd. v. Stawa Metallbau GmbH, (Case C-288/

92) [1994] ECR I-2913, I-2955 para. 12; Frahuil SA v. Assitalia SpA, (Case C-265/02) [2004] ECR

I-1543, I-1555 para. 23.
10 Custom Made Commercial Ltd. v. Stawa Metallbau GmbH, (Case C-288/92) [1994] ECR I-2913, I-2956

para. 19.
11 Custom Made Commercial Ltd. v. Stawa Metallbau GmbH, (Case C-288/92) [1994] ECR I-2913, I-2956

para. 18.
12 Besix SA v. Wasserreinigungsbau Alfred Kretzschmar GmbH & Co. KG (WABAG) and Planungs- und

Forschungsgesellschaft Dipl. Ing. W. Kretzschmar GmbH & Co. KG (Plafog), (Case C-256/00) [2002]



3With the exception of (6) all heads of special jurisdiction contained in Art. 5 vest
jurisdiction in a certain court, not only in the courts of a state. Hence, Art. 5 – with the
exception of (6) – does not only regulate international jurisdiction, but also local
jurisdiction or venue,13 excluding the rules of the national law of the forum on local
jurisdiction from application.14 These rules are rendered inoperative. The onus to plead
the facts supporting jurisdiction under Art. 5 is generally on the plaintiff.15 The mere
allegation, e.g. of a contract, might not be deemed sufficient to invoke (1), not even if
there is a serious question calling for a trial in this regard arises.16

II. Legislative history

4Art. 5 has always been part of the overall scheme, with a starring role ever since the
original Brussels Convention back in 1968. In part, predecessors in national legislation
can be identified for some of the heads of jurisdiction contained in Art. 5: Belgian
Arts. 41; 52 (1) loi sur la comp�tence du 25 mars 1876 plus Art. 624 Code judiciaire,
French Arts. 59 (3); 420 cpc (ancien), Italian Art. 20 Codice di procedura civile and
German § 29 ZPO provided the role models for (1) in its initial shape,17 and the
concept of (3) is derived from Belgian Arts. 41; 52 loi sur la comp�tence du 25 mars
1876, French Arts. 59 (12) cpc (ancien) plus Art. 21 d�cret du 22 decembre 1958,
Italian Art. 20 Codice di procedura civile and German § 32 ZPO,18 whereas § 21 ZPO
in Germany could possibly claim ideological parentage for (5) but for the interference
of a number of bilateral treaties between the original Member States.19 Such bilateral
treaties were also considered as models for (1) and (3).20 National ancestors to (2) and
(4) are not listed whilst (2) was partially modelled on the 1958 Hague Convention on
the recognition and enforcement of judgments for child maintenance.21
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ECR I-1699, I-1726 paras. 25 et seq.; Fonderie Officine Meccaniche Tacconi SpA v. Heinrich Wagner Sinto

Maschinenfabrik GmbH, (Case C-334/00) [2002] ECR I-7357, I-7392 para. 20; Danmarks Rederifor-

eniging, acting on behalf of DFDS Torline AS v. LO Landsorganisationen i Sverige, acting on behalf of SEKO

Sjöfolk Facket for Service och Kommunikation, (Case C-18/02) [2004] ECR I-1417, I-1455 para. 36.
13 Cf. only Report Jenard p. 22; OLG Kçln WM 2005, 612, 615 =AG 2005, 123, 125; OLG Kçln InVo

2006, 491; Rb. Rotterdam NIPR 2000 Nr.146 p. 233; Leible, in: Rauscher Art. 5 note 4; Schurig, in: FS

Hans-Joachim Musielak (2004), p. 493, 496.
14 Hence, even the szenario that a lawsuit is lodged in the right state but in the wrong place within that

state can occur occasionally; e.g. Rb. Zutphen NIPR 2005 Nr. 69 p.112.
15 Cf. only Hanbridge Ltd. v. British Aerospace Communications Ltd. [1993] 3 I. R. 343, 358 (S. C., per

Finlay C. J.).
16 Tesam Distribution Ltd. v. Schuh Mode Team GmbH [1990] I. L. Pr. 149, 158 (C. A., per Nicholls L. J.);

New England Reinsurance Corp. v. Messoghios Insurance Co. SA [1992] 1 Lloyd’s Rep. 251, 252 (C.A.,

per Leggatt L. J.); Rank Film Distributors Ltd. v. Lanterna Editrice Srl [1992] I. L. Pr. 58, 67 et seq.

(Q. B. D., Saville J.); Collins, in: Dicey/Morris para. S 11-249.
17 Report Jenard p. 22 et seq. In detail see Newton p.124-130.
18 Report Jenard p. 25.
19 Report Jenard p. 26.
20 Report Jenard p. 23 and 25 respectively.
21 Report Jenard p. 24 et seq.



5 On the way from the original Brussels Convention to the present Regulation, Art. 5
has undergone a number of changes, not surprisingly as Art. 5 has always been at the
very forefront of jurisdiction and has attracted many judgments both on the European
and national level on the one hand and much scrutiny in academic writing on the
other. The intense discussion generated the need for legislative reaction. Only (2), (4)
and (5) remained unaltered ever since. (6) and (7) were additions on the occasion of
the first Accession Convention in 1978.

6 (3) has been subject to only a modest and considerate change of wording insofar as the
last clause was inserted when the Regulation was drafted, in order to make it unam-
biguously clear that actions for preventing tortious damage were included as well.22 In
the near future major reform might threaten the very existence of (2) since the pend-
ing Proposal for a Regulation on (i.a.) jurisdiction in matters relating to maintenance
obligations23 opts for a comprehensive code on private international law matters of
maintenance in the largest sense. If such a Regulation is implemented jurisdiction in
maintenance matters would not be governed by the Brussels I Regulation anymore but
exclusively by the specific instrument24 which would, to this extent, supersede the
Brussels I Regulation.25

7 Shining prominently in many instances of international trade, (1) has seen almost
constant law reform for fifteen years. In 1988 the Lugano Convention added to the
original text, which contained not more than the present (1) (a), two more sentences,
the latter of which had been modified previously in 1989 by the Accession Convention
of San Sebastian-Donosta. Both additional parts formed a reaction to the case-law
from the ECJ26 concerning labour contracts,27 most prominently indicated by the
modification in 1989, which directly and instantly mirrored the decision in Six Hum-
bert,28, 29 and were later moved to Art.19 (2) of the Regulation exerting major restruc-
turing work. Jurisdiction in labour lawsuits is now exclusively dealt with by Arts. 18-21.
(1) in general was slightly re-edited in 1978 in order to codify the then case-law of the
ECJ30 by adding “in question” after “obligation”.31
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22 Commission Proposal COM (1999) 348 final p.14.
23 Proposal for a Council Regulation on Jurisdiction, Applicable Law, Recognition and Enforcement of

Decisions and Cooperation in Matters Relating to Maintenance Obligations, COM (2005) 649 final.
24 Arts. 3-11 Proposal for a Council Regulation on Jurisdiction, Applicable Law, Recognition and En-

forcement of Decisions and Cooperation in Matters Relating to Maintenance Obligations, COM

(2005) 649 final.
25 Cf. Art. 48 (1) Proposal for a Council Regulation on Jurisdiction, Applicable Law, Recognition and

Enforcement of Decisions and Cooperation in Matters Relating to Maintenance Obligations, COM

(2005) 649 final.
26 Thence Roger Ivenel v. Helmut Schwab, (Case 133/81) [1982] ECR 1891; Hassan Shenavai v. Klaus

Kreischer, (Case 266/85) [1987] ECR 239.
27 Report Jenard/Möller paras. 37-40; Report Almeida Cruz/Desantes Real/Jenard para. 23.
28 Six Constructions Ltd. v. Paul Humbert, (Case 32/88) [1989] ECR 341.
29 Report Almeida Cruz/Desantes Real/Jenard para. 23.



8During the process of drafting the Regulation (1) was one of the main points of dis-
cussion. Traditionalists advocating in favour of the status quo fought against moderni-
zers who opted for a change from a more normative to a factual approach towards
ascertaining the place of performance in contract.32 In particular, two of the grand
lines in the jurisprudence of the ECJ were at issue, namely whether to restrict the place
of performance to the very claim in question and whether to employ substantive law
via the private international law of the forum. Eventually, (1) settled for a compromise
which in essence gives the edge to the modernises although complicates matters, but
only in rare cases.33

III. Non-exclusivity and relationship with other heads of jurisdiction

1. Relationship with general jurisdiction under Art. 2

9Art. 5 does not grant exclusive jurisdiction34 and even less an exception for a defendant
sued in his domicile.35 To the contrary, Art. 5 presupposes as a prerequisite that there is
general jurisdiction within the EU. Art. 5 comes only into operation if the defendant
has his domicile within the EU and not in a non-Member State,36 i.e. when the general
requirements of Art. 2 are fulfilled. The opening words of the very wording make this
abundantly and unmistakably clear as they emphasise the defendant’s domicile in a
Member State as a prerequisite. If the defendant is not domiciled in any Member State,
Art. 5 is inapplicable whereas by virtue of Art. 4 (1) the national rules on jurisdiction
of the forum state apply.37 Thus special jurisdiction under any and whichever head of
Art. 5 co-exists as a matter of definition with general jurisdiction under Art. 2 and does
not render Art. 2 inoperable.38 For instance, a claimant is not forced to sue a German,
with German domicile, who is running a business in England under (5) at the place of
the business in England, but can resort to Art. 2.39 The choice afforded by this co-
existence is given to the claimant and is not to be pre-empted by the court which is not
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30 A. de Bloos SPRL v. Société en commandite par actions Bouyer, (Case 14/76) [1976] ECR 1497, 1508

paras. 8-14.
31 Report Schlosser para. 89.
32 See in more detail Markus, SZW 1999, 205, 210; Kohler, in: Gottwald (ed.), Revision des EuGV�/

Neues Schiedsverfahrensrecht (2000), p.1, 12; Campuzano Díaz, AEDIPr 2001, 920, 921; Beaumont,

in: Essays in Honour of Sir Peter North (2002), p. 9, 15-20; Peter Arnt Nielsen, in: Liber Professorum

College of Europe 2005, p. 245, 254 et seq.; Ignatova (fn. 5), p.169-182; Rodriguez, Beklagtenwohnsitz

und Erf�llungsort im europ�ischen IZVR (Z�rich 2005) paras. 639-643.
33 Cf. Campuzano Díaz, AEDIPr 2001, 920, 921; Tagaras, CDE 2003, 399, 402 et seq.
34 Cf. only Rel. Porto Col. Jur. 1995 III 237, 239.
35 Cass. RCDIP 94 (2005), 732, 733; D. 2005, 1332; Mahinga, D. 2005, 1332, 1335; Mourre/Lahlou, Rev.

dr. aff. int. 2005, 509, 520; Gaudemet-Tallon, RCDIP 94 (2005), 733, 739 et seq.
36 Cf. only BGE 129 III 738; OGH ZfRV 2004, 77, 79; Rb. Rotterdam NIPR 2002 Nr. 48 p. 90.
37 Cf. only ObG Z�rich ZR 105 (2006) Nr. 67 p. 282; Carrascosa González, in: Calvo Caravaca, Art. 5.1

CB note 3.
38 Cf. only Mahinga, D. 2005, 1332, 1335.
39 OLG Kçln IHR 2005, 167, 168.



allowed to restrict this choice by employing a doctrine of forum non conveniens.40 The
appropriateness of the court must not be justified on a full blown forum conveniens
analysis but in a much more limited manner, Art. 5 being a much more blunt instru-
ment.41 The conclusion that Art. 5 jurisdiction is not discretionary should go without
saying.42

10 Art. 5 solely establishes special, facultative, specific or optional jurisdiction. But this
co-existence is restricted insofar as special jurisdiction can only be established in a
Member State different from the Member State where the defendant has his domi-
cile.43 In this regard the wording of Art. 5 is unambiguously clear too. The starting
clause before (1) expresses the restriction perfectly clear. It is less a restriction in terms
of international jurisdiction than in terms of venue or local jurisdiction determining
which court in a given state shall be competent. Since all heads of jurisdiction con-
tained in Art. 5 (with the exception of (6)) also determine venue (or local jurisdiction
in this meaning) the restriction is not to be neglected. Otherwise Art. 5 would per-
mutate to a rule on local jurisdiction or venue only which it is not intended for.44

11 The relation with Art. 2 raises the question as to whether the fact that there exists a
head of general jurisdiction, influences the interpretation of the heads for special
jurisdiction contained in Art. 5. If a decision has to be made between an extensive
and a restrictive interpretation of one of the heads of jurisdiction under Art. 5, it could
arguably militate against an extensive interpretation that this would narrow the weight
of general jurisdiction under Art. 2.45 The principle of actor sequitur forum rei as ear-
marked and highlighted by Art. 2 should gain its proper weight and should not be
overly pierced. Nonetheless it is the fundamental principle attributing jurisdiction.46

In particular, a cautious approach has to be advocated for wherever the possibility of a
forum actoris arises and would thus not only negate, but partially reverse the principle
laid down in Art. 2.47 Since legal certainty is one of the main aims of the Regulation,
Art. 5 should be interpreted in a way as to enable a normally well-informed defendant
reasonably to foresee before which courts, other than those of the state in which he is
domiciled, he may be sued.48

Art 5
10, 11

Brussels I Regulation

on Jurisdiction and Recognition in Civil and Commercial Matters

94 March 2007

40 Boss Group Ltd. v. Boss France SA [1997] 1 WLR 351, 358 (C.A., per Saville L.J.); L'Aiglon Ltd. v. Gau

Shan & Co. Ltd. [1993] 1 Lloyd’s Rep. 164, 175 (Q. B. D., Hirst J.); Mahme Trust Reg v. Lloyd's TSB

Bank plc [2004] 2 Lloyd’s Rep. 637, 641 (Ch.D., Sir Andrew Morritt V.-C.); Rogerson, [2001] Cambridge

Yb. Eur. L. 383.
41 Rogerson, [2001] Cambridge Yb. Eur. L. 383.
42 Rogerson, [2001] Cambridge Yb. Eur. L. 383.
43 Cf. only BGE 131 III 76, 80 = EuLF 2005, II-48, II-50; CA Paris [2000] I. L. Pr. 799, 804; Rb.

Rotterdam NIPR 2006 Nr. 201 p. 305; Slonina, SZZP 2005, 313, 323.
44 Slonina, SZZP 2005, 313, 323.
45 Schmidt-Kessel, ZEuP 2004, 1021, 1025.
46 Rudolf Kronhofer v. Marianne Maier, (Case C-168/02) [2004] ECR I-6009, I-6029 para. 13.
47 Antonio Marinari v. Lloyd's Bank plc and Zubaidi Trading Co., (Case C-364/93) [1995] ECR I-2719,

I-2739 para. 13.



12Although to allow for special jurisdiction besides general jurisdiction does not lead to
general jurisdiction being extinguished or pushed aside entirely. Insofar the model
employed by Art. 5 is absolutely different from e.g. Arts. 15-17 or Arts. 18-21 which
erect their own cosmos and exclude Art. 2 from operation. Accordingly, Art. 5 should
be mainly interpreted in its own right and on its own merits, this is more so the case
since at least Art. 5 (1) and (3) bear close relationships with forthcoming acts of
Community law in the field of PIL where a parallel to Art. 2 does not exist. For
instance to give “contract” a narrower meaning in the context of Art. 5 (1) than under
the forthcoming Rome I Regulation or the already existing Rome Convention would
unduly separate sister Acts from each other.49

13The mere existence of Art. 2 should not lead to the preponderance of a restrictive
interpretation.50 Insofar a standard phrase in the jurisprudence of the ECJ should not be
overestimated. The Court has a number of standard paragraphs on its word processor,
and these are slotted into judgments as if to suggest that what is said immediately after
one of these boilerplate clauses is consistent with or may be dictated by it, e.g. the need
to construe certain provisions restrictively.51 Art. 2 is not a principle which may be
derogated from only on grounds of absolute necessity.52 It would be particularly un-
fortunate if such a narrow approach would be established at the expense of overall
coherence of the Regulation.53 The mere existence of heads of special jurisdiction as
such enhances the possibility that the defendant is subjected to jurisdiction abroad (i.e.
in another state than the state of his domicile). Hence, this possibility is inherent in the
basic decision to install heads of special jurisdiction and must not be criticised ab-
stractly or invoked as some kind of counter-argument in single cases.54 Every head
under Art. 5 pursues a specific objective and is thus not inferior to Art. 2.55 The ex-
tensive range of exceptions to Art. 2 renders any grudging attitude inappropriate.56

Chapter II . Jurisdiction

Section 2 . Special Jurisdictions

Art 5
12, 13

Peter Mankowski 95

48 Jakob Handte & Co. GmbH v. Traitements Mécano-chimiques des surfaces SA, (Case C-26/91) [1992]

ECR I-3967, I-3995 para. 18; GIE Groupe Concorde v. Master of the vessel ``Suhadiwarno Panjan'',

(Case C-440/97) [1999] I-6307, I-6350 et seq. para. 24; Besix SA v. Wasserreinigungsbau Alfred

Kretzschmar GmbH & Co. KG (WABAG) and Planungs- und Forschungsgesellschaft Dipl. Ing.

W. Kretzschmar GmbH & Co. KG (Plafog), (Case C-256/00) [2002] ECR I-1699, I-1726, I-1733 paras.

26, 54.
49 See infra Art. 5 notes 30-32 (Mankowski).
50 Contra Rudolf Kronhofer v. Marianne Maier, (Case C-168/02) [2004] ECR I-6009, I-6029 para. 14;

Handbridge Ltd. v. British Aerospace Communications Ltd. [1993] 3 I.R. 342 = [1994] 1 ILRM 39 (S.C., per

Finlay C.J.); Leo Laboratories Ltd. v. Crompton BV [2005] 2 ILRM 423, 429 (S.C., per Fennelly J.); Royal &

Sun Alliance Insurance plc v. MK Digital FZE (Cyprus) Ltd. [2007] I.L. Pr. 29, 55 (C.A., per Rix L.J.).
51 Briggs, [2005] LMCLQ 124.
52 Lando, in: ECJ (ed.), Civil Jurisdiction and Judgments in Europe (1992), p. 23, 26; Hau, ZZP Int. 7

(2002), 214, 215.
53 Peel, [1998] LMCLQ 22, 25.
54 Geimer, EuZW 1992, 518; Holl, WiB 1995, 462, 465; Mankowski, Jura 1996, 145, 148; Peter Huber,

ZZP Int. 1 (1996), 171, 173; cf. also Mercury Publicity Ltd. v. Wolfgang Loerke GmbH [1992] I.L. Pr. 142,

154 (C. A., per Purchas L. J.); Gascoine v. Pyrah [1994] I. L. Pr. 82, 94 (Q. B. D., Hirst J.).
55 Bio-Medical Research Ltd. trading as Slendertone v. Delatex SA [2001] 2 ILRM 51, 60 (S.C., per Fennelly J.).



Whereas Art. 2 looks at the defendant, Art. 5 looks at the substance matter.57 The
heads of jurisdiction contained in Art. 5 have been clearly and forcefully recognised as
justifiable and desirable in the interests of certainty.58

14 Accordingly, each head of jurisdiction under Art. 5 should be judged separately, on its
individual merits and properly without a restrictive guideline derived from the exist-
ence of Art. 2. That an interpretation going beyond the cases expressly envisaged by
Art. 5 should be avoided59 is nothing more than a petitio principii if the question at stake
is which cases are envisaged. It does for instance not bar attributing a broad scope to
the notion of “contract” encompassing unilateral promises.60 Even less (3) should be
narrowly confined but allow for some judicial generosity favouring the alleged victim.61

Since the list of heads of special jurisdiction contained in Arts. 5-7 is exhaustive62 an
extension nevertheless remains clearly barred. Beyond that, the language employed
should be given its natural meaning and should not be artificially confined so as to
produce unconvincingly narrow interpretations.63 In particular, narrowing (1) is not
necessarily a social good.64 In any event, restrictive interpretation must not become
destructive interpretation which is quite another thing.65

2. Relationship with other heads of jurisdiction in the Regulation

15 Friendly co-existence is also possible with the heads of jurisdiction found in Art. 6.
Arts. 5 and 6 are not mutually exclusive. An accumulation is possible since Art. 6
follows a different ratio, namely to bundle proceedings bearing a relationship with each
other. Whereas Art. 5 looks at the ratio materiae of each single claim in isolation, Art. 6
pursues a ratio connexitatis.

Art 5
14, 15

Brussels I Regulation

on Jurisdiction and Recognition in Civil and Commercial Matters

96 March 2007

56 Agnew v. Länsförsäkringsbolagens AB [2001] 1 A. C. 223, 247 (H. L., per Lord Cooke of Thorndon).
57 Report Jenard p. 22; Bajons, in: FS Reinhold Geimer (2002), p.15, 41 et seq.
58 Credit Agricole Indosuez v. Chailease Finance Corp. [2000] 1 All ER (Comm) 399, 411 (C.A., per Potter

L. J.).
59 Anastasios Kalfelis v. Bankhaus Schröder Münchmeyer Hengst & Cie., (Case 189/87) [1988] ECR 5565,

5585 para. 19; Jakob Handte & Co. GmbH v. Traitements Mécano-chimiques des surfaces SA, (Case

C-26/91) [1992] ECR I-3967, I-3994 para. 14; Réunion européenne SA v. Spliethoff's Bevrachtingskantoor

BV and Master of the vessel ``Alblasgracht 002'', (Case C-51/97) [1998] ECR I-6511, I-6541 et seq. para.

16; Freistaat Bayern v. Jan Blijdenstein, (Case C-433/01) [2004] ECR I-981, I-1000 et seq. para. 25;

Rudolf Kronhofer v. Marianne Maier, (Case C-168/02) [2004] ECR I-6009, I-6029 para. 14.
60 Petra Engler v. Janus Versand GmbH, (Case C-27/02) [2005] ECR I-481, I-517 para. 48.
61 London Helicopters Ltd. v. Helportugal LDA-INAC [2006] 1 All ER (Comm) 595, 601 (Q. B.D., Simon

J.); Briggs/Rees para. 2.156.
62 Custom Made Commercial Ltd. v. Stawa Metallbau GmbH, (Case C-288/92) [1994] ECR I-2913, I-2955

para. 12; Frahuil SA v. Assitalia SpA, (Case C-265/02) [2004] ECR I-1543, I-1555 para. 23.
63 Agnew v. Länsförsäkringsbolagens AB [2001] 1 A. C. 223, 240 (H. L., per Lord Woolf M. R.).
64 Briggs, (2000) 71 BYIL 435, 453.
65 Briggs, (1996) 67 BYIL 577, 585.



16Adversely, if one of the special regimes designed to protect weaker parties, found in
Arts. 8-14, 15-17 and 18-21 respectively, is applicable, Art. 5 can not be invoked save
for an express proviso to the contrary. Arts. 8, 15 (1) and 18 (1) only contain an express
proviso in favour of Art. 5 (5). Consequentially, all other heads of jurisdiction under
Art. 5 are excluded if a collision with one of the special regimes arises.

17It goes without saying that Art. 5 also gives way to any kind of exclusive jurisdiction
under Art. 22 or Art. 23. Art. 5 does not contain ius cogens and can thus be derogated
from by way of a party-made agreement on jurisdiction.66 Even the most important
head of jurisdiction in contract under (1) can be seen differently in this light as a mere
default or fall-back rule in the case that the parties were for whichever reason not
capable to exercise their prerogative by contractual agreement on jurisdiction.67

Whether a jurisdiction clause as contained in a contract intends, and is wide enough
to also cover claims in tort, is a matter of construction of the contractual clause.68

Likewise, Art. 5 falls victim to tacit submission on the defendant’s part pursuant to
Art. 24. Furthermore, Art. 5 does not guarantee the plaintiff jurisdiction if the plaintiff
himself had previously consented to a jurisdiction clause in favour of a court in a non-
Member State of the EU with a such jurisdiction clause by recognition of party auton-
omy prevailing.69

3. Relationship between the heads of jurisdiction under Art. 5

18Following from the non-exclusive nature of the single heads of jurisdiction, a claim
could also come under two or more heads. But this can only occur if such co-existence
is consistent with the scopes of application of the respective heads. Since most of the
heads are restricted to certain classes of claims not covered by any other head and are
insofar ratione materiae mutually exclusive, special jurisdiction under two or more heads
for the same claim is a rare event. A claim in contract simply can not be a claim in tort
simultaneously.70 A claim for maintenance can not be regarded as a claim arising in
matters of a trust. The likeliest candidate to co-exist with another head is Art. 5 (5)
since it is not restricted to a specific class of claims71 but covers, for instance, claims in
contract (which also fall under Art. 5 (1)) or tort (which also fall under Art. 5 (3)).
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66 Cf. only Mainschifffahrts-Genossenschaft eG (MSG) v. Les Gravières Rhenanes SARL, (Case C-106/95)

[1997] ECR I-911, I-939 para. 14; LG Neubrandenburg IHR 2006, 26, 28.
67 Hau, IPRax 2000, 354, 357.
68 Cf. only Roche Products Ltd. v. Provimi Ltd. [2003] 2 All ER (Comm) 683 (Q.B.D., Aikens J.); Briggs,

(2003) 74 BYIL 535; Vischer, in: FS Erik Jayme (2004), p. 993.
69 Aud. Prov. Madrid AEDIPr 2002, 699, 703 et seq. with note Bouza Vidal.
70 Anastasios Kalfelis v. Bankhaus Schröder Münchmeyer Hengst & Cie., (Case 189/87) [1988] ECR 5565,

5585 et seq. para. 19 et seq.; Base Metal Trading Ltd. v. Shamurin [2005] 1 All ER (Comm) 17, 28

(C. A., per Tuckey L. J.).
71 Cf. only Anton Durbeck GmbH v. Den Norske Bank ASA [2003] 2 WLR 1296, 1309 (C. A., per Lord

Phillips of Worth Matravers M. R.).



Another possibility is Art. 5 (4). Both Art. 5 (5) and (4) do not bear a restriction to
certain classes of claims but require some link with the forum encompassing in prin-
ciple all classes of claims.

4. Concurring jurisdiction

19 Special jurisdiction for different claims can lead to the same jurisdiction and to joint
treatment by the same court.72 But this is a coincidence as it relates to a multiplicity of
claims not to the same claim. A claim in contract can be accompanied by a claim in
tort resulting in both being tried in the same forum competent for the claim in contract
by virtue of Art. 5 (1) and for the claim in tort by virtue of Art. 5 (3), but this is by no
means a necessary event. Concurring jurisdiction is possible but not mandatory.73

20 Where the plaintiff alleges to have a majority of claims the question arises as to
whether one of those should be regarded as the most important claim, and whether
consequentially jurisdiction of that claim should attract jurisdiction for the other
claims too although these other claims if classified on their own merits, would not fall
under the same head of jurisdiction as the “governing” claim. The most prominent
instance where this issue gains importance is where the claims are allegedly founded in
both contract and tort. The desire to save costs by joint treatment of the different
claims might provide an incentive to allow for concurring jurisdiction to be con-
strued.74 The technical instrument would be some kind of attractiveness whereby the
jurisdiction for one claim would attract the concurring jurisdiction for the other claim,
too.75

21 Such a forum attractivitatis is not expressly provided for in the system of the Brussels I
Regulation. To the contrary, it would pierce the bounds of classification ordinarily
applicable to the single heads of jurisdiction.76 A supporting argumentum e contrario
can be derived from Art. 6 where the Regulation expressly provides for fora connexita-
tis thus honouring the desire for joint proceedings, but only insofar as listed in Art. 6.
The deeper concern, however, is that it would overly favour the plaintiff as it would
provide him with a forum otherwise not available for the concurring claim, and in
turn disfavour the defendant severely.77 The entire system of heads of jurisdiction
contained in the Brussels I Regulation tries to strike a fair balance between plaintiff
and defendant. Its centerpiece, Art. 2, conveys the basic decision to value the defen-
dant over the plaintiff in case of reasonable doubt. Here a case of considerable doubt
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72 Cf. only Vlas, NJ 2005 Nr. 39 p. 209, 210.
73 Cf. only Vlas, NJ 2005 Nr. 39 p. 209, 210.
74 Most prominently advocated for by Geimer, IPRax 1986, 80, 81; id., NJW 1988, 3089.
75 Favouring such an approach e.g. OLG Koblenz RIW 1990, 316; Geimer, NJW 1988, 3089; Gottwald,

IPRax 1989, 272, 273; Gottwald, in: M�nchener Kommentar zur ZPO Art. 5 EuGV� note 8; Krop-

holler Art. 5 note 79; Schlosser Vor Art. 5 note 2k.
76 Leible, in: Rauscher Art. 5 note 17.
77 Cf. only Thomas Pfeiffer, Internationale Zust�ndigkeit und prozessuale Gerechtigkeit (1995) p. 611;

Mankowski, IPRax 1997, 173, 178; id., JZ 2003, 689 et seq.



is in question.78 Furthermore, a forum attractivitatis would fit ill in jurisdictions which
in their own law follow the principle of non cumul like most prominently France
does.79 For all these reasons, the better solution is that a forum attractivitatis does not
exist.80 Eventually, Art. 28 might bridge the gap between the different proceedings
and provide for an appropriate instrument to handle them.81

22Accordingly, neither does the forum delicti attract concurring contractual claims,82 nor
vice versa does the forum contractus attract concurring claims in tort.83 The former
contention can be additionally supported by the argument that the tortious activity
does not imprint its stamp mark and signature on the contract, but is rather fortuitous if
viewed in relation to the contract.84 Furthermore, extending and widening the scope of
the forum delicti could possibly lead to an augmented potential for threats and the
probability of inefficient compromises.85 Unwelcome forum shopping for contractual
claims by simply alleging a concurring tort would become too seductive an option for
the claimant.86 Neither does replacing the traditional forum loci delicti with an acces-
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(2004), 652 with note Marie-Élodie Ancel; OLG Kçln WM 2006, 122, 125; HG Z�rich SZIER 1996, 74,

75 with note Volken; Rb. Middelburg NIPR 1996 Nr.133 p. 204.
81 Anastasios Kalfelis v. Bankhaus Schröder Münchmeyer Hengst & Cie., (Case 189/87) [1988] ECR 5565,

5586 para. 20.
82 Anastasios Kalfelis v. Bankhaus Schröder Münchmeyer Hengst & Cie., (Case 189/87) [1988] ECR 5565,

5585 para. 19; Réunion européenne SA v. Spliethoff's Bevrachtingskantoor BV and Master of the vessel

``Alblasgracht 002'', (Case C-51/97) [1998] ECR I-6511, I-6549 para. 49; BGHZ 132, 105, 112 et seq.;

BGHZ 153, 173, 180; BGH WM 2005, 339, 341 et seq. = NJW-RR 2005, 581, 583 et seq.; Cass. RCDIP

93 (2004), 652 with note Marie-Élodie Ancel; HG Z�rich SZIER 1996, 74, 75 with note Volken; Rb.

Middelburg NIPR 1996 Nr.133 p. 204; Blobel, EuLF 2005, I-68, I-70.

Contra Banniza von Bazan, Der Gerichtsstand des Sachzusammenhangs im EuGV�, dem Lugano-

Abkommen und im deutschen Recht (1995) p.148 et seq.; Otte, Umfassende Streitentscheidung

durch Beachtung von Sachzusammenh�ngen (1998) p. 520 et seq.; Geimer/Schütze Art. 5 note 222.
83 Cf. only Hoge Raad NJ 2005 Nr. 39 p. 208 with note Vlas; Watson v. First Choice Holidays and Flights

Ltd. [2001] 2 Lloyd’s Rep. 339, 343 (C.A., per Lloyd J.); Protodikeio Athinai EED 1998, 227 with note

Vassilikakis; Protodikeio Thessaloniki Arm. 2002, 1167.
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sory connection following a governing contract form part of the lex lata under the
Brussels I Regulation.87 That competing claims would be related in the sense Art. 28
employs does not change the picture since Art. 28 is not a rule on jurisdiction and does
not vest jurisdiction in any court.88

B. Special jurisdiction in contract, Art. 5 (1)

I. General considerations

1. Structure

23 In cross-border trade or commerce, (1) is by far the most important special head of
jurisdiction contained not only in Art. 5 but in the entire Brussels I Regulation since it
provides a special forum in contract, i.e. in the main instrument of commerce.89 (1) is
not intended at personally benefiting certain classes of creditors but takes into account
that the creditor and debtor in contract are linked by a voluntary bond.90 It attains an
equal balance for the creditor preventing and avoiding the undesirable result that the
debtor would be overly favoured by an exclusive application of Art. 2.91 In its complex
structure (1) reflects a compromise between an autonomous solution and the model
which developed under its predecessor Art. 5 (1) Brussels Convention. Without re-
peated recourse to both the history and the genesis (1) can not be understood properly.
In particular (1) (a) disguises more than it reveals at first glance and ought to be read in
the light of the previous judgments of the ECJ starting with two of the oldest under the
Brussels Convention, namely Tessili and de Bloos, both of 1976.92 (b) is the modernising
element as it introduces an autonomous fact-based concept for the most important
categories of contracts. Then follows (c), which comes as some kind of surprise, as it
appears as a kind of catch-all clause93 but in reality only has a very limited scope.

24 The main rule is stated in (b). (b) is lex specialis to (a) and thus gains prevalence over
(a) since it deals with two specific categories of contracts whereas (a) covers all types of
contracts. Although it treats only two categories (b) covers most contracts as the
majority of contracts in international trade can be identified either as contracts for
the sale of goods or contracts for performing services. Outside and besides these cate-
gories only a rather fractional remainder of contracts exists. Insofar (a) sounds more
comprehensive than it actually turns out to be. In practice, the application of (a) is
exceptional and not the rule.94
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87 Mankowski, in: FS Andreas Heldrich (2005), p. 867, 886.
88 Cf. only Burke v. UVEX Sports GmbH and Motorrad TAF GmbH [2005] I.L. Pr. 348, 355 (High Ct. of

Ireland, Herbert J.).
89 Cf. only Mankowski, in: FS Andreas Heldrich (2005), p. 867, 889; Kropholler Art. 5 note 1.
90 Matthias Lehmann, ZZP Int. 9 (2004), 172, 182 et seq.
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recht (1985) p.104; id., para. 256; Matthias Lehmann, ZZP Int. 9 (2004), 172, 183.
92 References infra in fn. 3; cf. in particular Marie-Élodie Ancel, RCDIP 90 (2001), 158, 159.
93 Cf. Kerameus, in: Liber amicorum Pierre Widmer (2003), p.163, 166.



25For practical purpose the first look should be in the contract namely whether it con-
tains a concrete agreement on the place of performance. If this is not the case one
should start with (b). If the contract in question does not fall under (b) because that
contract can not be classified as a contract for the sale of goods or for performing
services, one has to fall back upon (a).95 Hence, the application of (a) is essentially a
matter of a negative characterisation under (b).96 If the contract comes within either of
the two categories under (b), but the place of performance as determined following (b)
is located outside the EU, (c) comes into operation and leads back to (a).97 Hence, (b)
ought to be asked first whether it is applicable. Insofar additional issues of character-
isation beyond classifying an issue as contractual arise.98

2. Characterisation

a) Contractual issues
26(1) in toto requires that a contractual issue is at the core of the claim. Accordingly, a

question of classification arises. One has to assert whether the core matter of the present
claim falls under the concept of “contract” underlying (1). Two steps are necessary.
Firstly, a definition of “contract” ought to be developed. For the sake of uniformity an
autonomous and independent interpretation without reference to any national law in
particular (be it the lex fori or the lex causae) is required.99 The phrase “matters relating
to contract” must not be taken as referring to how the legal relationship in question is
classified by the relevant national law.100 Generally, the wording of (1) should not be
overrated in this detail since the versions in the different languages are sometimes wider
(«en mati�re contractuelle», «in materia contrattuale», “matters relating to a con-
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tract”), sometimes narrower (“verbintenissen uit overeenkomst”), and sometimes in
between („vertragliche Anspr�che“).101 Secondly, the concrete matter has to undergo
subsumption under that definition.

27 The ordinary case of “contract” appears evident and obvious: a mutual consent binding
upon all parties under which each party has to perform obligations. Consensual trans-
actions are contracts.102 Obligations voluntarily assumed by agreement are contractual
by their nature.103 This is by no means restricted to commercial transactions, but covers
all and every mutual agreements.104 But does this exhaustively and comprehensively
define “contract” also with regard to less obvious cases? Can there be a conclusion that
anything else apart from a mutual contract with consideration (in the English legal
terminology) can not be treated as a “contract” for the purposes of Art. 5 (1)? Should
the seemingly obvious impression gained at first glance narrow the overall concept, or
should this concept be broader? Some examples of practical importance might suffice
to illustrate and emphasise the problem: How about cheques, bills of exchange or
independent warranties (the latter issued by the producer not by the seller)? 105 Apart
from classifying these instruments of a rather unilateral than mutual nature, questions
might arise as to the classification of side issues which can occur in the vicinity of any
contract, i.e. claims for terminating negotiations without a justifying reason, or claims
for damage done to the goods or assets of either party in the conduct of a negotiation or
of the performance of a contract concluded.

28 “Contract” should be given a broader meaning106 adjusted to the underpinning eco-
nomic issues.107 Offer and acceptance as such are not the all-decisive elements.108 The
paramount borderline is to distinguish between contract and tort. Functionally, two
distinguishing features can be detected: the fortuitous character of the meeting of the
parties on the one hand, and the possibility or opportunity for (self-)protection or
distribution of risks by agreement on the other hand.109 A contract is the result of
strategic and co-operative interaction between the parties searching to transform an
uncooperative game into a cooperative game.110 Its core consists of reliable commit-
ment which is sanctioned and enforceable.111 It aims at protecting transaction specific
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103 Base Metal Trading Ltd. v. Shamurin [2005] 1 All ER (Comm) 17, 27 (C. A., per Tuckey L. J.).
104 Høyesteret [1998] I. L. Pr. 804, 806.
105 See Art. 5 note 60.
106 Petra Engler v. Janus Versand GmbH, (Case C-27/02) [2005] ECR I-481, I-517 para. 48; BAG AP Nr. 1
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investments.112 The creditor chooses deliberately to invest. He is active and not only
passively subjected to the debtor’s activities113 since contract is a mechanism for plan-
ning and for reducing complexity.114 Choice, commitment and co-operation are the
keywords for contract.115 An involuntary creditor in tort has nothing to chose. The
accidental meeting is not the intentional meeting of the minds.116

29That the debtor voluntarily entered into it technically is the basic characteristic fea-
ture of a contractual obligation. If the obligation at stake is not freely assumed by the
debtor it can not be characterised as contractual.117 Where a sub-buyer of goods pur-
chased from an intermediate seller brings an action against the manufacturer for dam-
ages on the ground that the goods are not in conformity, no contractual relationship
between the sub-buyer and the manufacturer exists because the latter has not under-
taken any contractual obligation against the former.118 It is immaterial whether the
substantive law of the forum (be it the applicable substantive law or not) qualifies
product liability as contractual119 since the meaning of “contract” under (1) must be an
independent and autonomous one. Legal certainty and predictability demand that the
manufacturer or any previous seller must not be confronted with a writ by a person
personally unknown to him in the contractual forum destinatae solutionis.120 Pacta tertiis
nec nocent nec prosunt appears to be the appropriate adage.121 Additionally, in a chain of
contracts, the parties’ contractual rights and obligations may vary from contract to
contract so that the contractual rights a buyer can enforce against his immediate seller
will not necessarily be identical with, and equal to, the rights which the seller can
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exercise against his own seller or the rights which the manufacturer will have accepted
in his relationship with the first buyer /re-seller.122

30 As to the scope to which claims arising in connection with a contract can be char-
acterised as contractual, Art. 10 Rome Convention provides a most helpful guideline:
An issue listed in Art.10 (1) Rome Convention should be classified as contractual for
the purposes of (1), as well.123 Otherwise the interpretation of the sister acts would
differ in a paramount issue of utmost importance. At least there is not a trace of a
convincing reason why such divergence should be allowed to intrude and disturb. The
Brussels and Rome Conventions were designed to compliment each other.124 Accord-
ingly, their respective interpretation should pay mutual respect to the other act.125 If
private international law answers the question which issues have to be characterised as
contractual in an extensive (if not comprehensive) manner, the law on jurisdiction
should follow this lead as closely as possible and should not deviate without proper
justification or better insight, the less since historically private international law was
concerned earlier with issues of classification and has developed more sophisticated
answers. With the growing number of Community instruments in the area of contract
law, the ambition and desire should thrive for a common und uniform understanding of
“contract” throughout all European instruments.126

31 A very formal counter-argument would read that the Rome Convention is not binding
upon the Accession States which are not signatories of the Rome Convention. Even
disregarding that the forthcoming Rome I Regulation will cure this anyway, the Ac-
cession States accepted the acquis communautaire as it stands including the interpreta-
tion of existing Community acts by the ECJ. Additionally, the Accession States did not
raise any protest against the interpretation of the Brussels Convention being transfer-
red to the Brussels I Regulation in particular.

32 But does the term “contract” in (1) not fulfil a function different from the role which it
has to perform with regard to the Rome I regime? Under the Rome I regime it is the
basic term whereas for the purposes of (1) it only serves as the common denominator
for but one case of special jurisdiction. Special jurisdiction can be seen as a deviation
from general jurisdiction and thus it could tentatively be argued that “contract” should
be construed as far as (1) is concerned.127 However, the price would be way too high: to
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alienate the two sister regimes.128 There has never been something like a genuinely
procedural definition of “contract”, nor will there ever be.

33The assertive look at Art. 10 Rome Convention has the additional advantage to stress
and emphasize that rules for the breach of contract, even if they are contained in legal
acts, should be qualified as contractual.129 Contract law is underlying and supplement-
ing contracts. It serves as the foundation for quasi-implied terms in a contract.130 Not
only those obligations are contractual which are expressly spelled out by the parties in
the contract itself, but also those contained in implied terms in English terminology131

and in supplementary rules of contract law.132 The perfect contract stipulating for all
and every contingency does not exist as its negotiation would run into prohibitively
high transaction costs.133 Every contractual remedy qualifies as exactly that: a contrac-
tual remedy.134

b) Unilateral promises
34Unilateral promises lack mutuality of obligations, or in English legal terminology:

consideration. Yet they are binding upon the promisor, and the promisee can enforce
them. The promisor issues a unilateral promise voluntarily in order to oblige and bind
himself legally. In turn the promisee accepts and retains it. Insofar some kind of basic
consensus exists as the promise approves of the promise and does not reject it. Likewise
the paramount element of voluntariness on the side of the obliged party exists. The
promisor freely decides whether to issue the promise at all and in whose favour.135 He
even takes the initiative on his very own motion having made up his own mind.136 The
main and most material elements which can be identified in the definition of “con-
tract” are thus fulfilled. The bond between the parties is not fortuitous, nor is the
obliged party subjected to its obligation by the operation of law. Accordingly, unilat-
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eral promises should be deemed to be covered by a wide notion of “contract” not
specifically demanding consideration.137 Consequentially, donations and gifts are also
covered by (1)138 (but not (b)139).

35 To limit “contract” to contracts generating mutual obligations would allow the English
doctrine of consideration to creep in by the backdoor although “contract” remained
unaltered since the original version of Art. 5 (1) Brussels Convention and none of the
original Member States adhered to the concept of consideration as a prerequisite for a
contract. Genetically, the case for limiting is thus quite weak. As seductive it might
appear at first glance to give contract a restricted meaning and to classify only mutual
contracts as genuine contracts, one should withstand this seduction. Rather one should
look not at the formal clothing and wrapping, but at the material content: Even a
mutual contract is only an instrument for commitment and self-binding promises
whereas the commitment is the material core.140 On the recipient’s part some kind of
acceptance might be required141 but such minimum acceptance can be easily found in
any attempt by the recipient to enforce the given promise in reliance upon its valid-
ity.142 The absence of consideration (in English legal terminology) will not prevent an
obligation from being contractual.143 That the travaux préparatories dub it an open
question whether disputes arising from unilateral acts are covered by (1)144 should not
prohibit answering the question if a convincing and well-reasoned answer can be
found. The notion of promise should not be (over)loaded with too much reliance on
the promisor’s willingness in his forum internum but rightly be judged by its external
appearance. This external appearance can be ascertained with convenient ease.145

36 Apparently a German and Austrian speciality146 exists in the field of the so-called
Gewinnzusagen: A consumer receives a letter promising him a considerable sum of
money (or a valuable prize like a holiday trip or a car, or at least the chance to win
either money or a prize) which he allegedly won as a participant in a lottery (in which,
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in fact, the consumer had never participated and of which he had not even heard of
before). In small print the offer pretending such generosity is sometimes revoked, if so,
in most instances on the backside. The consumer might in some instances be left with
the remainder, namely his own order for goods which he was asked to place in order to
get the opportunity and to fulfil the alleged prerequisites for cashing in the prize. Now
in Germany and Austria the legislator respectively seizes the offeror on his word and
enforces the promise.147 The question arises as to whether the promise constitutes a
contract. The ECJ first backed out of answering the question in a general matter, but
rather instrumentalised particularities of a certain constellation in order to ascertain
that a consumer contract exists if the consumer orders goods or services and if such
order is intrinsically linked with the foregoing promise.148 This was a clear escape
strategy avoiding a comprehensive answer.149 When seized the second time and getting
a second opportunity, the ECJ proclaimed the promise as such to be contractual.150 It
asserted that consideration is not required nor mutuality of obligations, but only a
freely entered promise to perform, be it unilateral or not.151

37The impression of a binding promise legitimately gained by the recipient carries that
classification.152 Mental reservations on the promisor’s side are immaterial.153 He who
wilfully conveys the impression of an enforceable obligation must be hold to his loud
word and must not be allowed to step back into small print on the back side.154 Insofar
the basic requirement of a voluntary act is complied with since the promisor is not by
any means compelled to issue the Gewinnzusage.155 Paradoxically, for the very case of
Gewinnzusagen the contractual characterisation results in Gewinnzusagen dropping out
of the realm of (1) and being transferred to the reign of Arts. 15-17: Since Arts. 15-17
cover all types of contracts pursuant to Art. 15 (1) (c) unless Art. 22 takes precedence
and since the former restriction to contracts for the sale of goods and the provision of
services as contained in Art.13 (1) Brussels Convention has been deleted, even the so-
called isolated Gewinnzusage (not combined with any contract selling goods or servi-
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ces)156 has now emigrated into the realm of the specific rules on procedural consumer
protection.157

c) Validity of contract in question
38 A claim in contract normally implies the validity of the contract. Yet this premise is

not absolute. If a positive declaratory action aims at asserting the very existence of a
contract, or, vice versa, if a negative declarative action (as far as permitted by the
national procedural law of the forum) seeks an assertion that a contract does not exist,
these issues ought to be characterised as contractual.158 This applies to whichever
ground of vitiation including (but by no means restricted) to rescission, annulation,
withdrawal, lack of agent’s power or lack of consensus.159 “Contract” does not require
nor presuppose a valid contract as a necessary prerequisite.160 Otherwise it would be too
seductive an exceptio for the defendant to allege that a contract does not exist in order
to deprive the plaintiff of the forum contractus.161 (1) could be bereft all too easily of its
legal effect.162 A mere defence raised by the defendant can not influence the scenari-
o163 which must be clarified before the writ issued in order to give the plaintiff the
required security. Furthermore, one could point to Art. 8 (1) Rome Convention where
the validity of the contract is clearly included in the contractual ambit and not treated
as a type of prerequisite. The existence of the elements constituting a contract is a
contractual matter.164 Additionally, it would not make all too much sense to decide in
one forum that the contract exists and then in another forum which claims follow from
the contract.

39 For the same reasons (1) covers suits which primarily aim at asserting the further
existence or the future or present non-existence of a contract in particular due to a
rescission, repudiation, withdrawal or another attempt by either party to liberate itself
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from the contractual bond.165 Merely voidable contracts are even actual contracts.166

The contractual nature holds true for an action to annul or nullify a contract167 as such
action might be necessary e.g. pursuant to Art. 1184 or 1304 Code civil or Art. 1427
Codice civile. In the extreme consequence, since (1) is not expressly limited to the
parties of the contract themselves,168 even an action by a creditor of one of the parties
to assert the invalidity of a contract vis-à-vis the claimant creditor if permitted by the
law of the forum can be covered.169

d) Contracts coerced by law
40Sometimes parties are forced or coerced by the applicable law to conclude a contract. If

one party benefiting from such legal rules sues the other party with the ultimate goal to
coerce this other party to conclude the contract (if only the other party’s actual con-
sent is replaced with the judgment) the claim aims at a contractual issue.170 Although
the element of the second party voluntarily entering into the contract is lacking since
this party is not acting upon its own free will, the result as such dominates the char-
acterisation.171 On its face, the resulting contract does not spell out that it was formed
pursuant to legal obligations.

e) Pre-contract and pre-contractual instruments
41The claim is the more contractual if a party is sued due to a commitment stemming

from a pre-contract or a (binding) letter of intent172 or a (binding) memorandum (of
understanding)173 or binding heads of agreement.174 In this situation a party’s obliga-
tion (e.g. to conclude a contract) generates from its own previous consent to do so in
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the then future. The same applies if previously one party granted the other an option to
actualise a contract and the other party enforces such option.175 In all these instances
the party entered voluntarily in a binding agreement. “Contract” must not be subli-
mated to “main contract”.

f) Claims arising out of invalid contracts
42 Claims arising due to the invalidity of a contract are also covered by the notion of

contractuality. Although they are not directly based on the contract insofar as they
would follow from the contract itself, they are clearly related to the contract. The
parties themselves might even have provided for a regime designed for the event of
invalidity of the contract. If they do not so, the rules of the applicable law step in as
gap-fillers. This encompasses in particular claims based on condictio indebiti or condictio
ob causam finitam as the case may be.176 All modes of returning the performances
exchanged under a contract should be treated in equal manner and be characterised
as contractual quasi infected by their object.177 In essence, no material difference can
be detected in this regard between a contract set aside, a never existing contract and a
void contract.178 If a plaintiff claims breach of contract or return alternatively, both
pleadings should be handled the same way and be covered by (1).179 One should even
widen the spectrum and classify claims based on condictio causa data non secuta or
condictio ob rem as contractual although they only relate to a purpose accompanying
the contract and not serving as the goal of the contract itself.

43 The entire matter has to be characterised as contractual.180 Art. 10 (1) (e) Rome
Convention unambiguously demands so.181 This rule clearly counts claims arising out
of invalid contracts as contractual.182 Unfortunately, Art. 22 Rome Convention gives
the Member States permission to declare a reservation against Art. 10 (1) (e) Rome
Convention, and in particular the United Kingdom has seized upon this opportunity. If
scrutinised under very formal auspices, the argument loses some force since Art. 10 (1)
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177 Stadler, in: FS Hans-Joachim Musielak (2004), p. 569, 581.
178 Peel, (1996) 112 L. Q. Rev. 541, 544.
179 Briggs, (2000) 71 BYIL 435, 452.
180 Lord Nicholls of Birkenhead (dissenting) in Kleinwort Benson Ltd. v. Glasgow City Council [1997] 3 WLR

923, 936-940 (with Lord Mustill concurring, ibid., 936); Schack, Der Erf�llungsort im deutschen,

ausl�ndischen und internationalen Privat- und Zivilprozessrecht (1985) para. 311; Wieczorek/

Schütze/Hausmann Art. 5 note 6; Peel, [1998] LMCLQ 22, 25 et seq.; Virgo, (1998) 114 L. Q.Rev.

386, 388-390; Geimer/Schütze Art. 5 note 64; Franzina (fn.172), p. 277-283; Contra Kleinwort Benson

Ltd. v. Glasgow City Council [1997] 3 WLR 923, 931-935, 942-947 (H.L., per Lords Goff of Chieveley,

Clyde and Hutton respectively); Pitel, (1998) 57 Cambridge L. J. 19, 21.
181 Schlosser Art. 5 note 5.
182 Cf. only Jayme, in: In memoria Mario Giuliano (1989), p. 529.



(e) Rome Convention is not binding upon all Member States. Nevertheless, this
should not be seen as leaving the general line183 following Art.10 (1) Rome Conven-
tion as the basic qualification. The sister rules ought to be interpreted harmoniously.184

Hence, claims in restitution or unjust enrichment are covered by (1) insofar as they
purport to involve a contractual exchange.185 Insofar the words “in matters relating to
contract” might not prove synonymous with the words “in proceedings based upon
contract”,186 with the latter being slightly narrower. But the wording of (1) as such can
not be taken to be decisive in this regard in the fear that the language version differ
slightly from each other.187

44In addition to the comparative argument based on Art. 10 (1) (e) Rome Convention, a
further, substantive argument militates for this result, namely that otherwise denomi-
nations would gain too much weight: Claims resulting from the termination, with-
drawal or rescission of a contract would be characterised as contractual in any event188

whereas claims resulting from the initial voidness of the same contract would not. The
reason why the contractual exchange failed should not be decisive for the character-
isation of the claims aiming at the return of the already exchanged. Neither should the
mere denomination with its accidentalities. Whether a national law coins a claim for
the return of something exchanged under an invalid contract a claim by way of unjust
enrichment or else, must not determine the outcome of the autonomous classification.
The autonomous classification does not refer to any national law in particular, hence it
must not be all-decisive if the substantive law of the forum is not familiar or, even
worse, hostile to any concept of unjust enrichment or restitution. The Community
notion of “contract” might be wider than the respective notion under national law.189

Even less convincing is any approach190 that relies on a void contract as having no basis
for a contractual claim. That places way too much weight on terminology and wording.
Such playing with words is disreputable.191

45Additionally, it would be contrary to the purpose of the Regulation to promote the
efficacious conduct of proceedings and to avoid multiplicity of related proceedings, if
having decided that a contract is null and void, the same court could not proceed to
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Davenport v. Corinthian Motor Policies at Lloyd's 1991 SLT 774, 778 (OH, Lord McCluskey).
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188 OLG Oldenburg WM 1976, 1288 with note Geimer; OLG D�sseldorf IPRax 1987, 234; Aud. Prov.
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Lord Goff of Chieveley); McGrath, (1999) 18 Civ. Just. Q. 41, 48.
191 Briggs, (1996) 67 BYIL 577, 582.



decide on the restitutionary consequences following directly from this.192 Claims for
consequential relief are an integral and unexceptional part of disputes to set aside
contracts.193 It would be strictly unadvisable to split jurisdiction between courts, one
determing whether the contract is void and the other dealing with the consequential
remedies.194

g) Claims founded in company law
46 A quite sensitive area with regard to classification is the field of claims stemming from

company law. The more sophisticated and elaborate company law became the more it
departed from the basics founded in the corporate charter. The corporate charter is a
contract if yet with some peculiarities.195 (1) is not limited to mutual agreements
between just two parties.196 For the purposes of (1), the specifically procedural answer
to the question as to whether a corporation is a network (or set) of contracts197 or a
collectivistic entity,198 favours the former.199 The corporate charter is binding upon
persons who accede to the company be it by original accession, be it by derivative
acquiring of corporate shares, and even more, it is binding even upon those who
opposed in meetings but did not leave the company. Company law particularly in
Germany has moved quite some way from its beginnings and developed rules finely
tuning the balance between company interests, shareholders’ interests, stakeholders’
interests and the interests of the creditors of the company. Yet it did not abandon the
contractual bond completely. At least as far as intra-corporate relations are concerned,
company law, be it ius cogens or be it ius dispositivum, generates contractual claims.200

47 This has the additional advantage that under the national (substantive) law applicable
the place of performance of intra-corporate obligations between the company and the
shareholders or vice versa or between the shareholders in this specific capacity is es-
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Mankowski, NZI 1999, 56, 57.
197 Cf. only Easterbrook/Fishel, The Economic Structure of Corporate Law (1991) p.14.
198 Cf. only Karsten Schmidt, Gesellschaftsrecht (4th ed. 2002) p. 80.
199 Cf. Gerhard Wagner, in: Lutter (ed.), Europ�ische Auslandsgesellschaften in Deutschland (2005),

p. 223, 271.
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tablished to be the place where the association is established.201 Through the back-
door some kind of forum societatis can be found which is not otherwise recognised202 in
the Brussels I Regulation and denied even by Art. 22 (2), but could prove rather
useful.203

48If the corporate charter is characterised as contractual, the liability of the shareholders
towards the company is classified the same way.204 The shareholders are bound by the
very corporate charter whether the company itself can be regarded as a party to the
charter by virtue of the applicable national law or not. The internal liability of the
shareholders can in some instances be qualified as breach of contract.205 Amongst the
qualifiers are for instance claims based on §§ 32a; 32b GmbHG206 or on § 30
GmbHG207 or obligations in analogy to §§ 30; 31 GmbHG.208 The obligation to pay
the promised portion of the capital to the company as enforced by the creditors of the
company by virtue of § 171 (2) HGB should be located in the contractual realm.209 The
same applies to claims against the members of a property-holding community like e.g.
the German Wohnungseigentümergemeinschaft210 if the latter is organised as some kind of
corporate body either by operation of law or by actual agreement and if and insofar as

Chapter II . Jurisdiction

Section 2 . Special Jurisdictions

Art 5
48

Peter Mankowski 113

I-1774 et seq. paras. 14 et seq.; OLG Bremen RIW 1998, 63; OLG Jena NZI 1999, 81; OLG Koblenz

NZG 2001, 759 with note Günter Christian Schwarz; OLG Kçln WM 2005, 612, 614 = AG 2005, 123,

124; OLG Stuttgart NJW-RR 2005, 814; Aud. Prov. Zaragoza REDI 1996, 2, 258, 259 with note Sancho

Villa; Brödermann, ZIP 1996, 481, 482 et seq.; Mankowski, EWiR Art. 5 EuGV� 1/98, 269, 270; id.,

NZI 1999, 56, 57; Fawcett, in: Fawcett/Harris/Bridge para. 3.65.
201 Martin Peters Bauunternehmung GmbH v. Zuid Nederlandse Aannemers Vereniging, (Case 34/82) [1983]

ECR 987, 1003 para. 14; OLG Kçln WM 2005, 612, 614 = AG 2005, 123, 124.
202 Cf. Martin Peters Bauunternehmung GmbH v. Zuid Nederlandse Aannemers Vereniging, (Case 34/82)

[1983] ECR 987, 1003 para. 14.
203 OLG Kçln WM 2005, 612, 614 = AG 2005, 123, 124; Leible, in: Rauscher Art. 5 note 25.
204 Jaspert, EuGV�-Gerichtsst�nde und Anspruchsdurchsetzung gegen ausl�ndische herrschende Un-

ternehmen (1995) p.113; Mankowski, NZI 1999, 56, 57; Martiny, in: FS Reinhold Geimer (2002),

p. 641, 659; Kindler, in: FS Peter Ulmer (2003), p. 305, 312 et seq.; Matthias Lehmann, GmbHR 2005,

978, 980.
205 Kindler, in: FS Peter Ulmer (2003), p. 305, 312 et seq.
206 OLG Bremen RIW 1998, 63; OLG Jena NZI 1999, 81; OLG Kçln WM 2005, 612, 614 = AG 2005, 123,

124; Altmeppen, NJW 2004, 97, 103.

Contra Haas, NZI 2002, 457, 465 et seq.; Peter Ulmer, NJW 2004, 1201, 1207; id., KTS 2004, 291,

299; Weller, IPRax 2004, 412, 414.
207 OLG Koblenz NZG 2001, 759; Günther Christian Schwarz, NZG 2001, 761; id., NZG 2002, 290, 297.

Contra Haas, DStR 2002, 144.
208 OLG Jena NZI 1999, 81; OLG M�nchen GmbHR 2006, 1152, 1154; Kranemann, EWiR Art. 5 EuGV�

1/98, 779; Matthias Lehmann, GmbHR 2005, 978, 98.
209 BGH NZG 2003, 812; OLG Stuttgart NJW-RR 2005, 814, 815; Carsten Schneider, BGH-Report 2003,

1007, 1008.

Contra OLG Naumburg NZG 2000, 1218, 1219; Matthias Lehmann, IPRax 2005, 109, 110; id., GmbHR

2005, 978, 980.
210 OLG Stuttgart NJW-RR 2005, 814; Alexandra Schreiber, juris-PraxisReport 2005, 86, 88.



Art. 22 (1) does not come into application.211 The obligations must not be derived
directly from the corporate charter itself, but can follow from acts or decisions made by
organs of the association.212 Otherwise matters which are closely related to each other,
if not practically interchangeable, would be unduly separated.213 Functionally, those
decisions by the organs crystalise the corporate charter and draw their legitimacy from
it.

49 Within the intra-corporate realm, the liability of the directors and the members of the
board towards the company also features,214 but only in principle. The paramount
question in this regard is as to whether the directors and alike are tied to the company
by employment contracts or not: If the answer is affirmative, Arts. 18-21 apply and not
(1); if this answer is negative, (1) is applicable.215 The more specific corporate regime
gains prevalence insofar as it demands as such. To answer the question and to find a
generally contractual nature of the relationship, the law applicable to the company
might provide a helping hand, without contravening the autonomous interpretation of
(1).216

50 One further complicating step are rules on fixed capital or alike, governing the mini-
mum funds of the company and the possible redistribution among the creditors of the
company. Particularly in Germany issues regarding groups of companies are relevant in
this context. The German Konzernrecht calls for an answer in matters of international
jurisdiction, as well. Insofar as the internal redress by the subsidiary, its management or
(in case of bankruptcy) its receivers (Insolvenzverwalter) is at stake, shareholding and
thus a matter intrinsically linked to the contractual bond around the subsidiary is the
dominant factor and hence such internal redress should be qualified as contractual,217

even if is clothed in such a complicated manner as the German Existenzvernichtungs-
haftung218 or previously an analogy to § 302 AktG.219
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51The next issue to be tried features claims by creditors of the company holding the
members of the board or the directors of the company liable. Now externals who are
not parties to the corporate charter enter the picture. The best approach should be to
classify claims stemming from such rules as accessory to those claims which they are
providing security for. Compare the rules on capital and funds with the rules regarding
the extent to which a human is liable. The latter are classified not by the source from
which they arise (which would tentatively be a non-existing “law of persons”), but fall
within the ambit of the claims to which they provide a person liable, respectively. The
fact that the Brussels I Regulation does not contain an express provision about acces-
soriety does not amount to a counter-argument220 since the result can be developed
without such rule. Hence the result can be summarised as follows: If the external
creditor has a claim in contract against the company, his further claim to hold the
shareholders liable, also qualifies in contract. If his claim against the company is in
tort, the liability claim is also in tort.221 The first alternative would be to classify the
claim against the parent body or the shareholders as contractual for they assented to
the corporate structure.222 A second alternative would resort to a tortious character-
isation since at least some allegations could be based on tort too,223 depending on the
applicable substantive law. The argument favouring such approach is evident: There is
nothing like a direct contractual link based on voluntary commitment between the
directors and the creditor.224 The more refined thoughts based on the overall structured
are to a certain extent neglected or assessed as carrying less weight. In some instances,
liability stemming from Konzernvertrauen as a sub-feature of culpa in contrahendo under
Swiss law225 was characterised as contractual,226 but relying too much on the classifi-
cation by national law.

52Last but definitely not least and even less as some kind of coda comes the external
liability of shareholders, in particular of a dominant shareholder or a genuine parent
body, towards creditors of the company (or even subsidiary). It can be argued that the
accessory characterisation should be chosen as the appropriate device. Alternatively,
one could feel bound to say without differentiation that the liability is extended only
by legal rules and can not be based on a contractual bond.227 Yet such an approach
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could misidentify and misdo the nature of the collective promise228 which the share-
holders issue, at least by signing the minimum capital and subjecting themselves to the
applicable liability regime.229 The fixed capital is the minimum chip which the share-
holders put on the table. They have something to lose and commit themselves to the
common cause of the company. The fixed capital defines the minimum investment.
Fixed capital forces the shareholders to share in a minimum amount of the corporate
risk.230 Owning capital in the company is capital at risk.231 The shareholders act as
agents for the company creditors in any event.232 Fixed capital deploys desirable in-
centives by subjecting the shareholder-agents to their own risk. As the incorporators
declare vis-à-vis present and future creditors that they are willing to provide a certain
amount of their own assets a first signal is given as to the creditworthiness of the
company thus mitigating the creditors’ informational disadvantage.233

h) Pre-contractual dealings and liability
aa) In general

53 Before parties conclude a contract they are often involved in extensive pre-contractual
negotiations. They are not total strangers to each other whilst they have not reached
final agreement yet. Between these poles a realm of interdependencies emerges, and
perhaps – depending on the applicable law – even obligations between the parties
arise. The social contact has been established and intensified. The existence of a
contract, i.e. that a contract was successfully concluded, is not a strict prerequisite for
(1) to come into operation.234 The ultimate goal of concluding a contract and the
intensified contact both must not be neglected. The parties in pre-contractual dealings
do not interact fortuitously, but with a common goal. They are not strangers to each
other or passers-by as in the situation of an ordinary tort.235

54 An additional element needs to be considered if the contract was not eventually
concluded. Although the original aim was not achieved, this does not disqualify the
pre-contractual relations from the realm of (1) automatically. Parties might have found
themselves bound by duties to inform and to respect the other’s assets or alike. As long
as they were still in the process of negotiating they were under the specific pre-con-

Art 5
53, 54

Brussels I Regulation

on Jurisdiction and Recognition in Civil and Commercial Matters

116 March 2007

228 See in particular Wolfgang Schön, EBOR 5 (2004), 429, 439 et seq.; id., Der Konzern 2004, 162, 166 et

seq.
229 Cf. Kulms, IPRax 2000, 488, 492 et seq.; Martiny, in: FS Reinhold Geimer (2002), p. 641, 665.
230 Cf. Wiedemann, FS Karl Beusch (1993), p. 893, 909.
231 Cf. only Fleischer, Finanzplankredite (1995) p. 87; Wiedemann, FS Karl Beusch (1993), p. 893, 909.
232 Cf. only Jensen/Meckling, 3 J. Fin. Econ. 306 (1976); Engert, ZGR 2004, 813, 820.
233 Mülbert/Birke, EBOR 3 (2002), 696, 727 et seq.; Wolfgang Schön, EBOR 5 (2004), 429, 440; id., Der

Konzern 2004, 162, 166; Eidenmüller, in: FS Andreas Heldrich (2005), p. 581, 593.
234 Fonderie Officine Meccaniche Tacconi SpA v. Heinrich Wagner Sinto Maschinenfabrik GmbH, (Case

C-334/00) [2002] ECR I-7357, I-7393 para. 22; Petra Engler v. Janus Versand GmbH, (Case C-27/

02) [2005] ECR I-481, I-516 para. 45, I-517 para. 50.
235 But cf. for an apparently general characterisation of claims based on pre-contractual liability as

tortious Cassaz. RDIPP 2004, 1008, 1009; OLG Kçln WM 2005, 612, 614 =AG 2005, 123, 124; OLG

D�sseldorf EuLF 2006, II-93; Hof Arnhem NIPR 2006 Nr. 304 p. 449.



tractual regime. The outcome of their negotiations can not alter this retrospectively. If
there is a specific pre-contractual regime structuring negotiations and establishing
specific duties of good faith tailor-made for the negotiations, such regime would be
rendered nugatory if its application depended on the eventual outcome of the nego-
tiations. The parties need their guidelines and rules of the game during the negotia-
tions. Incentives must be actual and effective and must not be blown away later-on by
the winds of misfortune.

55At least pre-contractual duties to inform or to disclose information should be classified
as contractual.236 This is the more appropriate if they can prompt and generate a claim
to rescind a contract that is eventually concluded, with such actions being contractual
by nature.237 Culpa in contrahendo must not be classified as tortious due to a mere
allegation that a place of performance can not be identified, either.238 If there is an
obligation, it must as a matter of law and construction have a place of performance.
Nevertheless the case should be different if duties protecting the integrity of the other
party’s assets, as such, are at stake.239 In this instance claims stemming from culpa in
contrahendo should be characterised as claims in tort since culpa in contrahendo then
tends to be a tool to short-cut deficiencies in national tort law. Functionally such
claims are in tort although the parties could have contracted for a specific regime
since they knew each other before the incident. Strongly militating in favour of a non-
contractual classification altogether is Art. 1 (2) (i) Proposal Rome I Regulation240

although this particular proposal can be attacked in turn for being overly undifferen-
tiated.241 Yet the Joint Understanding concerning the Rome II Regulation and it par-
ticular its Art. 12 could finally and conclusively turn the legislative tide in ultimate
favour of the delictual classification.

bb) Breaking off of negotiations
56A special and most intricate case is the breaking off or rupture of the negotiations by

either party. Although the parties are generally free in their decision whether to con-
sent to contract, and might break off negotiations even at the last moment, the rup-

Chapter II . Jurisdiction

Section 2 . Special Jurisdictions

Art 5
55, 56

Peter Mankowski 117

236 LG Dortmund IPRspr. 1998 Nr. 139 p. 255; LG Potsdam VersR 2003, 378; LG Hof IPRspr. 2002

Nr. 132a p. 341; Franzina, Riv. dir. int. 2003, 714, 731 et seq.; Dörner, IPRax 2005, 26, 27; Ignatova

(fn. 5), p. 118; to the same result Cass. EuLF 2006, II-92 but the court does not take any account of the

jurisprudence of the ECJ, Magnier, EuLF 2006, II-93.

Further differentiating Moura Vicente, RabelsZ 67 (2003), 699, 711 if and insofar as such duties to

disclosure simultaneously aim at guarding public interests such as the regular and transparent func-

tioning of markets, fair competition and stability of prices.
237 Agnew v. Länsforskäringsbolagens AB [2001] A. C. 223, 244 (H. L., per Lord Woolf M. R.); cf. also

Stadler, (2005) 42 CMLRev. 1637, 1653.
238 Contra Epheteio Athinai Arm. 2001, 1239.
239 Mankowski, IPRax 2003, 127, 133 et seq., Moura Vicente, RabelsZ 67 (2003), 699, 711.
240 Proposal for a Regulation of the European Parliament and the Council on the law applicable to

contractual obligations (Rome I), presented by the Commission on December 15, 2005, COM (2005)

650 final.
241 Mankowski, IPRax 2006, 101, 102 f.



turing party might have signalled otherwise before and might be bound by its previous
dealings and behaviour.

57 In the absence of any pre-agreements the ECJ characterised a claim for the breaking off
or rupture of negotiations as tortious, not as contractual.242 The main argument on
which this finding243 was based reads that the obligation to make good the damage
allegedly caused by the unjustified breaking off of negotiations could derive only from
breach of rules of law, in particular the rule which requires the parties to act in good
faith in negotiations with a view to the formation of a contract.244 This argument
misapprehends the function of supplementary rules of law. It can easily be falsified:
One only has to remember all the rules for breach of contract which are contained in
legislative acts that must undoubtedly be characterised as rules of contract law.245

Following the ECJ, the entire body of contract law could not exist or else be classified
as non-contractual – an evidently absurd result. If backing by the very text of (1) was
required, the French and Italian version («en mati�re contractuelle», “in materia
contrattuale”) would provide it.246 Specifically with regard to duties of good faith such
duties would be meaningless without their specific point of reference, namely the
intended contract.247

58 If a classification as tort was preferred, in the extreme consequence parties may only be
advised as to choosing the places where they negotiate, while carefully considering the
respective legal risks in such a choice.248 Yet the better approach is to opt for a char-
acterisation as contractual.249 The parties of negotiations are not strangers to each
other who have met by accident.250 They invest at least as much commitment and
reliance as to maintain the contact. They could have also established an own regime for
their negotiations laid down in letters of intent and alike. If they do not so, the applic-
able ius dispositivum steps in for mere gap-filling. Functionally, this reflects contractual-
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243 Which by some is only used as a point of reference and not a foreclusion; André Huet, Clunet 130

(2003), 668, 670; Pertegás (fn.128), p.175, 186 § 5-31.
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247 Cf. Collins, in: Dicey/Morris para. S 11-249.
248 Veenstra, NTBR 2003, 138, 142.
249 Cass. Clunet 128 (2001), 133; CA Chamb�ry Clunet 126 (1999), 188; Rb. Kh. Gent TBH 2003, 175,
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seq.; Broggini, Europa e dir. priv. 2004, 1127, 1143.
250 Mankowski, IPRax 2003, 127, 131.



ity and does not mirror the prerequisites of a tort.251 It is rather accidental whether the
parties structure their negotiations by instruments like a letter of intent (and would
accordingly bring them clearly and unambiguously within a contractual regime),252 and
thus too much emphasis should not be placed on the absence of such a letter, but the
overall bond of a unitary pre-contractual sphere should be recognised, not the least
since any distinguishing differentiation of modes of conduct would be both difficult and
dangerous.253 Furthermore, the economic theory of incomplete contracts could give a
helping hand in reference to low transaction costs.254 Any approach to try to charac-
terise the partners of the negotiations as a kind of company and to employ an analogy to
(6) in order to reach jurisdiction at the place where this “company” has its seat,255 ought
to be rejected outrightly as over-construed and over-pensive.

i) Bills of lading
59Claims arising out of bills of lading are contractual by their very nature:256 The carrier

under the bill of lading voluntarily promises to deliver the goods to the bearer or the
consignee as the case may be. As unilateral promises are contractual, too,257 there is no
need to ascertain whether the bill of lading is a contract of carriage or only a means of
evidence for an original contract of carriage. Nevertheless, if the plaintiff relies on the
bill of lading in order to sue the actual carrier, not the carrier according to the wording of
the bill of lading, there a voluntary submission does not exist and the issue is a tortious
one.258 Sub-carriers in particular are not germane to the bill of lading.259 Yet like so
many instances beyond the ordinary case,260 the characterisation as tortious generates
more difficulties as to the localisation of the place where the damage occurred.261
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seq. para. 19, 23.
257 Supra Art. 5 notes 34-36 (Mankowski).
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j) Bills of exchange and cheques
60 Bills of exchange and cheques also are contractual.262 They evidence and contain a

unilateral promise on the debtor’s side. Claims against the person accepting and guar-
anteeing a bill of exchange, by the indorsee against this person and against the person
signing an own solar bill of exchange qualify as contractual, too.263 Bills of exchange
and cheques do not contain, however, a voluntary promise by the person signing
them, towards the creditor. Insofar as a redress by the creditor against the person sign-
ing the cheque or bill of exchange is at stake, a contractual characterisation is subject
to criticism.264

k) Internal redress between jointly liable debtors in contract
61 If joint debtors are liable towards their common creditor in contract, their internal

redress should also qualify as contractual. Insofar an accessory classification should
prevail. The voluntary act on the single debtor’s side is the act establishing his con-
tractual liability towards the creditor. Anything else would run contrary to the insti-
tution of joint and several liability.265

l) Negotiorum gestio
62 Though the optimal construction of the content of claims based on negotiorum gestio

might be explained best by adopting the model of hypothetising a contract,266 nego-
tiorum gestio lacks the element of an obligation voluntarily assumed at least on the
principal’s part.267 Accordingly, negotiorum gestio can not be characterised as a con-
tractual issue.268

m) Claims by third party-beneficiaries
63 Under many national laws including German law (§ 328 BGB: Vertrag zu Gunsten

Dritter) and English Law (Contracts (Rights of Third Party) Act 1999)269 contractual
claims can be established in the favour of third parties who are not formal parties to the
contract. Such third party beneficiaries nevertheless derive their status from the con-
tract and from the contract exclusively. The debtor is bound and has voluntarily sub-
mitted himself to perform such an obligation in their favour. This should also be
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Martiny, in: FS Reinhold Geimer (2002), p. 641, 660.
265 Engdiv Ltd.v. G. Percy Trentham Ltd. 1990 SLT 617, 621 (O. H., Lord Prosser); Kulms, IPRax 2000,
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recognised by a characterisation of claims by third party-beneficiaries as contractual for
the purposes of (1).270 In addition, claims by the beneficiary against a trust also should
qualify as contractual.271

64The case is different however, if a third party is deemed by national law to be included
in the wider ambit of the contract insofar as this party is not able to claim for specific
performance of a primary obligation, but gets protection according the contractual
regime (mostly in order to overcome deficiencies in national tort law). Such a Vertrag
mit Schutzwirkung für Dritte, in German terminology, does not establish a claim in
contract, but must be submitted to the realm of tort under (3).272

n) Representation and agency
65Agency poses quite some problems. The starting point nevertheless is trite: If the

contract concluded by the agent on the principal’s behalf is binding upon the principal
pursuant to the agent having proper authorisation under the applicable substantive
law, a contractual bond between the principal and the other party exists. The activities
and declarations by the agent are held by the principal in this instant. Yet one can not
judge and ascertain this without recourse to the substantive law applicable to the
agency. Any attempt to try otherwise and establish autonomous rules is doomed for
failure since (1) does not contain even the slightest indication to the extent of such
rules. According to the respective lex causae, even undisclosed agency could – as under
English law273 – result in direct contractual bonds between the principal and the other
party which should be duly recognised as contractual by (1).274

3. Assignment and subrogation

66Quite often contractual claims are assigned by the original creditor, the assignor, to
another person, the assignee (e.g. a trading company assigns its own claims against its
customers to its bank). The assignee and the debtor have never entered into a direct
contractual bond between themselves. Yet originally, as between the assignor and the
debtor, the claim in question has been a contractual one. Does the claim cease to be
contractual and strip off its original virtue due to the assignment?
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67 The ECJ tentatively appears to restrict (1) to cases where there exists a direct contrac-
tual bond between plaintiff and defendant,275 thus expelling cases from the realm of (1)
in which an assignment has taken place and in which the assignee sues.276 Apparently,
special jurisdiction under (1) is measured as a grace and gift for the plaintiff and denied
wherever possible. Such an interpretation of (1) nevertheless would be erroneous,
though. Unlike (2) or Arts. 15-17 or Arts. 18-21, (1) does not benefit or privilege the
individual in a specific capacity (like a consumer or employee or claimant in mainte-
nance),277 but is based on a certain classification of the claim in question.278 The very
nature of the claim in question needs to be determined and ascertained ab initio. When
the claim is generated and originates, it has a certain nature and bears a certain
classification. This will not be altered by replacing the creditor with another person.
A claim originating from a contract does not alter its contractual nature. It is founded
in contract, and this is the relevant, all-important and all-decisive issue.279 What is
correct under Rome I, must also be correct under Brussels I.280 [(1) aims at alleviating
to cash in the obligation whoever is the creditor.281 rephrase] The formula of the ECJ
should not become a mantra as it is not comprehensive, but only partial and specific.282

68 If a claim requires a bond freely assumed by one party towards another in order to be
characterised as contractual this does not automatically dictate that it necessarily must
originally be founded in the present plaintiff’s favour.283 No such implication exists. He
who freely and voluntarily creates obligations against himself cannot complain if the
obligation is assigned later, all the more since this does not alter the place of perform-
ance. The place of performance remains the same since it is either linked with the
factual delivery or with the original creditor, not subsequent creditors including the
present plaintiff. The defendant debitor cessus is not unfairly treated since he faces
jurisdiction only in a place which he could envisage from the outset. Otherwise the
debitor cessus would gain an unjustified windfall profit from the assignment, and parties
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contemplating a transfer of the obligation from the original creditor would be advised
only as to the transfer of the eventual proceeds of the obligation in advance and to
order the original creditor to stay upfront and to cash in the obligation. It does not
matter that the debitor cessus is not party to the assignment or subrogation and did not
participate voluntarily in this process.284 Nor does the fact become relevant that the
assignee was previously unknown to the debtor.285 Accordingly, assignees and subro-
gating persons can also sue in the court designated by (1) if only the claim assigned or
subrogated has been in contract initially.286 It may be added that in the event of
another person individually succeeding to the debt by agreement the claim retains its
contractual nature and can be pursued in the forum provided by (1).287 For the sake of
clarification, it should be asserted that the holder of a lien to a claim sort of subrogates
into the claim when exercising his lien and should thus be enabled to rely on (1) if the
claim is a contractual one.288

II. Art. 5 (1) (b)

1. Characterisation

a) Contracts for the sale of goods
69The first category covered by (b) comprises contracts for the sale of goods. This ex-

pression should be given an autonomous meaning independent from the definition a
contract for the sale of goods is given by the lex fori, the lex causae or any other (single)
national law. Rightly it should be taken as a concept of Community law.289 The na-
tional sales laws might provide some help, but only in their entirety and as a kind of
comparative background, not with defining power.

aa) Contract for sale
70The phrase “sale of goods” ought to be coined widely, i.e. at least interpreted regardless

of whether a transfer of property is automatically executed or not.290 Otherwise con-
tracts governed by a lex causae, which – like German law or even the CISG – strictly
distinguishes between contractual issues and issues of property law, would be excluded.
Since only contractual issues are inside Art. 5 (1), property law falls completely outside
and does not even have indirect influence via questions of classification.291 The basic
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meaning of “sale of goods” thus should read as the contractual exchange of goods
against money.292

71 But on the other hand the phrase “sale of goods” requires that parties contract for a
transfer of property since otherwise it would be impossible to distinguish between a sale
of goods and the mere hire of goods. Delivery is the physical hand-over when material
and corporeal goods are concerned. Under a hire contract the goods in question are
also handed over which implies that something else must serve as the distinguishing
and characteristic element of a sale of goods.

72 Seizing upon the meaning of “sales”293 in the CISG,294 the most elaborate and most
widely used international instrument in modern times,295 it does not matter whether
the seller is called upon to produce the goods or not.296 If the element of activity does
not become predominant the mere result that a product is handed-over and property in
this product has passed, becomes the important characteristic.297 The seller-producer
and the mere re-seller are both covered by (a). How the seller obtains the goods and
comes into a position to transfer property in them, has no relevance if not the process
of producing (as opposed to its resulting outcome) as such is the topic the parties are
mainly interested in. The place of manufacture is irrelevant when the contract is for
supply of goods elsewhere.298 Printing orders should be taken as constituting sales
contracts.299 Even an artist selling a picture to be painted, should be regarded as a
seller since the buyer is interested in the result of the artist’s efforts not in the painting
process itself. If the seller is obliged to install the goods at the buyer’s place, that does
not alter the nature of the contract as one for the sale of goods, either.300
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73The mere fact that after-sale services have to be provided by the seller, does not alter
the nature of the contract.301 Neither such a split, nor would regarding such services as
the dominant element do justice to the over-all structure of (a) in most instances. One
has only to compare this case with an event in which the seller has to perform war-
ranties due to defective goods by repairing them. However, the picture might change if
the after-sale services are not declared as such but form the subject of a separate con-
tract for e.g. monitoring, maintaining and repair in case of need.302 In this case the
parties themselves have opted for a split. Different contracts can and should be treated
as such: different contracts. A contract containing mixed obligations for supply, de-
livery, maintenance and support ought to be subjected to identifying the most impor-
tant obligation, though.303 On yet another hand, contracts providing for regular or
occasional up-dates should be treated as sales contracts.

74Complex contracts, the elements of which are the sale of goods and the provision of
services at a roughly equivalent level, should not be transferred to the realm to (a).
Although, the Joint Working Group which elaborated (1), might have held a different
view.304 But would it really make sense to allow for two elements, which if agreed upon
separately, would clearly fall within (b), but when being combined, drop out of (b)?
Admittedly, it must be conceded that in the next step the choice for the appropriate
connecting factor is a difficult issue. But perhaps a lenient tendency towards a dépeçage
could cure the illness and provide the requisite remedy. Yet it should be clear that
distribution agreements as such do not qualify as sale contracts305 whereas an actual
contract for the transfer of goods under the umbrella of a master agreement does.305a

75Since an obligation to transfer property is the decisive element leasing contracts do not
feature as contracts for the sale of goods. They are effectively for the hire of goods
unless either party seizes upon given options to actualise a dormant sales element
contained in some leasing contracts. To effectivate such an option transforms the
contract into a contract for the sale of goods, but only after the actualisation. Before
the option is exercised a leasing contract is for hire and not for sale.306

76Barter contracts are not sales contracts either307 but for a different reason. As barter
contracts establish mutual obligations to transfer property, it is impossible to identify a
performance by a single party which would be characteristic for the entire contract.
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Consequentially, it is impossible to identify any place of the delivery of the goods under
(b) since the mutual main obligations are equivalent and bear the same relevance.

77 For yet another reason donations and gifts are not covered by (b): Whereas “contract”
in general does not require consideration to be agreed upon, it is different in the case of
sale contracts. Sale contracts are for remuneration and thus require consideration to be
agreed upon.308 Yet the case can be different in the event of so-called gemischte Schen-
kungen (literally to be translated as “mixed donations”) where a consideration is agreed
upon, but to the knowledge of both parties does not properly reflect the value of the
good to be transferred. If the sales part of the transaction is the dominant one, (b)
should apply, sticking to the ordinary yardstick that the preponderant part qualifies the
entire transaction in the case of doubt.309

bb) Goods
(1) In general

78 Goods in the literal every-day meaning are tangibles, corporeal goods.309a A more
accurate and reasonably refined approximation defines goods as physically tangible
objects (other than real estate) to which tradeable personal property rights attach.310

This encompasses already the majority of possible objects of a contract under which
delivery shall take place and property shall be transferred. Tangibles are the evident
realm of “goods”. If the contract provides for the good to be produced by the seller, the
contract will nevertheless be a sales contract311 unless the buyer’s specification are so
exhausting that the element of services gains prevalence and the contract should be
denominated as a contract essentially for the provision of services. The borderline
between those two categories of contracts reflects and mirrors the similar borderline
between the fundamental freedom of movement of goods under Art. 23 et seq. EC
Treaty and the fundamental freedom for the provision of services under Arts. 49 et seq.
EC Treaty on the other hand.312 Generally, the understanding of goods under (b)
should follow the path cut by the respective definition in the CISG as far as possible.313
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(2) Ships and vessels
79Since no express exception can be found, even ships which are definitely tangibles in

the natural sense, are covered. Art. 2 (e) CISG is not mirrored in (b).314 There are no
(assumed) particularities of ship sales that would demand the treatment of ships as
immovable property. That property in ships is registered in the real rights register does
not affect the mere sales contract too much. The same applies to the sale of other
vessels which might be registered somewhere (like aircrafts).

(3) Money
80On the other hand money, if taken as an instrument to measure and denominate value,

is not covered.315 Not a single coin or Art. 5 note matters if currency swaps are entered
in and executed, even more so since such deals today do not involve genuine coins or
notes anymore but only numbers and figures in accounts. Things are different if Kru-
gerrands, Golden Eagles or Maple Leafs are bought and the delivery of genuine coins is
at stake. Then and only then a sales contract is at stake.

(4) Real estate (immovables)
81Of the catalogue of exceptions to be found in Art. 2 CISG, which should serve as some

guideline for the interpretation of “goods” under (b), real estate (immovables) and
electricity remain. Unfortunately, as for the sale of immoveable property the answer is
not already found in Art. 22 (1) since this paragraph only deals with claims founded in
rights in rem and not with contracts on acquiring such rights.316 Hence, the sale of
immovables is only excluded from (b) if one could restrict the meaning of “goods” to
movables, since immovables are without the slightest doubt tangibles and corporeal.
Passing possession does not pose a major problem. Delivery of an immovable takes
place where this immovable is located. Effects in the books (if they are necessary under,
or demanded by, the applicable legal system for the transfer of property) are of no avail
since delivery as such does not refer to the transfer of property but to the change in
possession.

82Nevertheless, these constructive steps are only of secondary importance. The first and
logically paramount question that needs to be answered is whether the sale of land can
be qualified as a sale of goods or whether the notion of “goods” implicitly requires that
the object of the sale can be transported and moved. The German and Dutch versions
unequivocally demand so for they refer to „bewegliche Sachen“ or “roerende zaken”
respectively thereby excluding „unbewegliche Sachen“ or “onroerende zaken” by the
way of argumentum e contrario.317 This gains strong support from some quarters of
Community law since Art.1 (2) (b) Consumer Sales Directive318 expressly restricts
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“consumer goods” to tangible movable items. The interpretation of (1) (b) should not
be uninfluenced by other instruments of Community law which refer to the sale of
goods or the provision of services in comparable circumstances.319

83 Distinguishing between goods and immovables gives rise to consequential questions.
Firstly, according to which law the characterisation issue as to whether the tangible is
deemed a movable or an immovable (the lex fori 320 or the lex rei sitae321 or in auton-
omous interpretation322) and, secondly, how to deal with the nitty-gritty of movable
tangibles which form part of land or are accessoire to land pursuant to the applicable
national law. If under Art. 22 (1) a characterisation pursuant to the lex rei sitae ought to
be preferred323 there is a strong case for proceeding down the same avenue here. Yet the
search for consistency might not stop with Art. 22, but also indicate a look at other
attempts in Community law to deal with the problem. Art. 1 (2) (b) Consumer Sales
Directive provides an example for an autonomous try.

84 But the parallel could be taken one step further and land could be treated as a “good”,
subjecting the German version to a teleological reduction. Insofar (1) could comple-
ment Art. 22 (1) and help filling the gaps of the latter. At least the courts at the place
where the immovable is located would have jurisdiction but for the difference between
exclusive jurisdiction under Art. 22 (1) and special jurisdiction here. At least treating
land as a “good” would avoid any difficulties in distinguishing and would solve the case
of Zubehör by simply not allowing it to arise. On the other hand, the price would be
considerably high by deviating from the internationally common circumscription of
goods in Art. 2 CISG which expressly excludes immovables, and from Art.1 (2) (b)
Consumer Sales Directive. Between Scylla and Charybdis the dice should eventually
be cast in favour of the traditional approach to regard real estate to be excluded from
the realm of “goods”. The areas of doubt connected with it are rather minor and do
eventually not amount to convincing counterarguments.

(5) Electricity and other sources for energy
85 Electricity is a virtual quantity. It is not tangible in the natural sense that one could

touch it, nor has it ever been transported or produced in a tangible form. In terms of
physics energy might be a function of mass (e = mc2), but in terms of physics only.
Thus, although electricity is not expressly excluded from the circle of goods it should
fall outside this circle.324 That one can speak of a delivery of electricity at the custo-
mer’s place does not turn the tide. Oil is a tangible and does not pose any major
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321 Hüßtege, in: Thomas/Putzo, Art. 5 note 6.
322 Kropholler, Art. 5 note 34; Leible, in: Rauscher Art. 5 note 48.
323 Report Schlosser, p.129; Schlosser, in: GS Rudolf Bruns (1980), p. 45, 58-60; Kaye, pp. 894-898;

Mankowski, in: Rauscher Art. 22 note 5.
324 Contra Magnus, IHR 2002, 45, 47 fn. 26.



problems. Gas as another source for energy might not be corporeal in a strict sense but
could materialise if transferred into another stage physically. Accordingly, it should be
regarded as a “good”.

(6) Software and other digitised products
86Modern times have raised the question of whether software or information be can be

regarded as “goods” for the purposes of (b). Perhaps surprisingly the better arguments can
be raised in favour of an affirmative answer at least for standard software.325 Despite the
naturalistic impression at first glance that both software and information are intangi-
bles, the notion of “goods” ought not to be restricted to tangibles.326 For software there is
a line of argument relating back to the interpretation of the CISG. Under the CISG the
almost general opinion subjects standard software (i.e. software not specifically designed
to meet the customer’s individual orders and requirements) to the notion of “goods” for
it should not make a fundamental difference whether the software is delivered on a hard
disk or on-line.327 The mere wrapping of the hard disk does not matter, it is the content
inside. The wrapping cannot determine the nature of the entity itself.328 Historically
anything started with the hard disk and software thus was believed to be covered by the
CISG. Alterations based upon technological progress have been rejected. A justifica-
tion to treat someone who buys standard software on a hard disk or CD more preferential
insofar as an additional ground for jurisdiction is opened in his favour, compared to
someone who buys the software in digitised mode can hardly be found.329

87Other digitised products could possibly follow an analogy to the standard/individual
software divide.330 Mostly, matters of licensing and transferring usage rights under
intellectual property law could be the most imminent cause and purpose for contract-
ing. Perhaps this can be reflected in classification.331 Information, however, has never
had a tangible form and can thus not be treated as a “good”.332 Engaging in database
research, however, would constitute a “supply of services”, a fortiori conducting such
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331 Cf. Foss/Bygrave, (2000) 8 Int. J. L. & Info. Tech. 99, 109-112; Mankowski, CR 1999, 512, 516 et seq.;

Fawcett, in: Fawcett/Harris/Bridge para. 10.45.
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research as a kind of shopping or research agent;333 hence, such activity would enter the
realm of (b) not by the first, but by the second door.334

(7) Rights and securities
88 Rights, e.g. to claims, patents, trademarks, etc. do not star amongst the goods since they

are not corporeal tangibles; the sale of shares of a company (or of units of a unit trust)
also falls outside the scope of application of (b).335 Although the latter might be
deemed as incorporated in some kind of corporatisation (the old idea of a share in
paper), the important issue behind the sale of shares is the transfer of the right, not the
transfer of some piece of paper (if such paper in the age of electronic account holding
still exists). The same should apply to other securities.336 Though substantive law
might treat them differently in some respect, what matters with regard to them is the
right and title, not the paper (if some substitute for paper can still be construed). In
modern times securities are kept electronically, and it would fit ill if securities in
printed form were treated differently. The German distinction between Wertpapiere
and Wertrechte should not matter, either.337

b) Contracts for the provision of services
aa) General considerations

89 The second category covered by (b) comprises contracts for services. The notion of
“services” bears an autonomous meaning independent from any respective notions
contained in the national legal orders of the Member States.338 Insofar the EC Treaty
provides the most valuable guidelines. As an act of Community law the Brussels I
Regulation should seek conformity and parallel interpretation with the EC Treaty
wherever possible. Hence, it appears most appropriate to adopt the meaning given to
“services” under Arts. 49; 50 EC Treaty339 if and insofar as the Brussels I system itself
does not demand otherwise. Additional help can be provided by, and recourse can be
held to, the interpretation of the notion of “services” under Art. 13 Brussels Convention

Art 5
88, 89

Brussels I Regulation

on Jurisdiction and Recognition in Civil and Commercial Matters

130 March 2007

333 Foss/Bygrave, (2000) 8 Int. J. L. & Info. Tech. 99, 113; Papathoma-Baetge/Nehrenberg/Finke, in:

Kaminski/Henßler/Kolaschnik/Papathoma-Baetge (eds.), Rechtshandbuch E-Business (Neuwied/Krif-

tel 2002) Part 2 A note 84; Mochar/Seidl, �JZ 2003, 241, 243; Hans Markus Wulf (fn. 327), pp. 34-37.
334 van der Hof, Internationale on-line overeenkomsten (2002) p. 57; Mankowski (fn. 325), p.125, 129.
335 See only Czernich, wbl 2002, 337, 340; Magnus, IHR 2002, 45, 47; Burgstaller/Neumayr Art. 5 note 10

(Oct. 2002); Leible, in: Rauscher, Art. 5 note 47; Fawcett, in: Fawcett/Harris/Bridge para. 3.147;

Ignatova (fn. 5), p. 186; Lynker (fn. 292), p. 56 et seq; Franzina (fn.172), p. 319 and (with regard to

the parallel question under Art.13 (1) Brussels Convention) Waverley Asset Management Ltd. v. Saha

1989 SLT (Sh Ct) 87, 88 (Sheriff Court of Lothian and Borders at Edinburgh, Sheriff Shiach).
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337 Contra Basedow, in: FS Erik Jayme (2004), p. 3, 9.
338 OLG D�sseldorf IHR 2004, 108, 110 with further references; OLG Kçln RIW 2005, 778, 779; Rb. Kh.

Antwerpen ETL 2005, 657, 667; Kropholler Art. 5 note 42.
339 OGH �JZ 2004, 388, 390; OLG D�sseldorf IHR 2004, 108, 110; Rb. Kh. Hasselt TBH 2003, 623 with
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and under Art. 5 Rome Convention.340 Classical examples of services are provided by
brokers,340a commercial agents341 and distributors,342 in more modern times accompa-
nied by franchisees.343 Researchers, private investigators,344 customs declarants,345 mar-
keting agencies and architects also accompany them,346 likewise lawyers347 and accoun-
tants. From the modern trades, e.g. website designing and access providing feature as
services.348

90Services should be given a broad meaning.349 The notion of services encompasses every
activity rendered in the interest of another person. In general this coincides with, and is
fostered by, an economic understanding: Services are acts of production. As economic
goods they are not perfected products but activities that could be the object of a de-
mand.350 For instance, a handyman provides services.351 A contract for the carriage of
goods also qualifies as a contact for the provision of services,352 likewise travel contracts
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and holiday arrangements.353 Amongst the contracts for the provision of services agree-
ments between a customer and its bank for the purpose that the bank should issue a
letter of credit or a guarantee to the benefit of a third party (e.g. in the event that an
importing buyer asks his bank to open a letter of credit in favour of the seller exporting
to this buyer) also feature.354 Even hotel accommodation can classify as a service.355 The
required element of activity nevertheless rules out a Gewinnzusage.356

91 Nevertheless some modifications departing from the meaning derived from Art. 49 EC
Treaty are necessary and inevitable due to particularities inside the Brussels I system:
This system contains a specific and comprehensive regime for insurance contracts in
Arts. 8-14 Brussels I Regulation which is why in turn (argumentum e contrario) insur-
ance contracts can not be covered by the general rule of (b).357 The same holds true
with regard to labour contracts which fall under the specific and comprehensive regime
of Arts. 18-21 Brussels I Regulation. Although per definitionem labour contracts are
concerned with providing services their social function and the apparent necessity to
protect the employee as the (typically) weaker party appeal for a specific regime taking
into account these particularities. Accordingly, labour contracts as covered by Arts. 18-
21 Brussels I Regulation are excluded from the meaning of services under (b).358

92 Mixed contracts with two or more elements form, which one can be regarded as, the
provision of services whereas the other(s) can not, are covered by (b) if the provision of
services is characteristic for the contract in its entirety or else preponderant.359 The
alternatives either fall short of characterising the contract as such, namely to empha-
sise the principal obligation on which the action is based,360 or lead too much to (a)
with its inherent drawbacks, namely to demand that all obligations must come within
the ambit of (b).361 In the rare event contracts combine elements of a sale contract and
elements of a distribution contract; even then one has to ask which obligation char-
acterises the contract most.362 To stick with a result that such contracts are within both
categories of (b) at least where the distributor acquires title to the goods,363 falls one
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step short. If the contract does not require consideration but defines only a gratuitous
mandatum (b) should not be held applicable364 in order to keep pace with both the
definition of sale of goods and the general understanding of demand on markets. If the
contract is for a result and rather less for the activity possibly leading to the result, it is a
matter of fact and degree whether the element of activities required is important
enough to qualify under services.365

bb) Loan agreements
93The most difficult issue concerns loan agreements. They are definitely not covered by

Art. 49 EC Treaty since – lex specialis derogat legi generali – specific rules on the freedom
of capital movement are to be found in Arts. 56-60 EC Treaty. On the other hand the
Brussels I Regulation does not contain a specific sub-regime for loan agreements and
mentions only a small variety of them briefly in Art. 15 (1) (b). Hence the maxim of lex
specialis does not apply in this context. In this regard (b) plays host for a controversy
which previously emerged under Art. 13 (1) Brussels Convention. There (some366)
French courts opened a line of argument that loan agreements without a specific
financing purpose would be covered by “contracts for services”367 whilst the prevailing
opinion – in particular in legal writing – was to the contrary.368 Art. 15 (1) (c) Brussels I
Regulation now solves the case for consumer contracts, but the problem reappears
under Art. 5 (1) (b).

94In Community law, loan agreements feature amongst bank services, namely in the
Annex to the amended Banking Directive369 and, insofar as they are not covered by
Arts. 56 et seq. EC Treaty, under Art. 50 EC Treaty.370 In one of the most specific acts of
Community legislation concerning banks the notion of “services” thus comprises loan
agreements. This at least increases the burden to argue in favour of the opposite result
under (b). Also the argumentum e contrario ex Art.13 (1) no. 2 Brussels Convention
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which is the main argument for the opposite approach under Art. 13 (1) (3) Brussels
Convention can not be imported into (b).371 Political reasons which might have made
it advisable to attempt to escape the strict regime of consumer protection rules as to
jurisdiction under Art. 13 Brussels Convention, do not apply in the context of (b),
even less so since banks, as they might feel burdened by (b), can derogate from (b)
easily by employing a jurisdiction clause. Accordingly, loan agreements should be
deemed included in (b).372 This result emerges regardless whether the loan is coupled
with a fixed purpose for spending the loan sum, i.e. whether it is for identified financing
purposes or not.373

cc) Letting and hire
95 The mere letting of goods, other tangibles, immovables, or rights does not constitute a

service since it lacks the characteristic element of activity whether it is called hire,
borrowing or else. To the contrary, it is rather defined by refraining from activity and
emitting something from the lessor’s sphere. Accordingly, the letting of rooms or flats is
not covered although it might result in some obligations on the landlord’s part to
provide for activities. These obligations are not the all-important characteristic per-
formance for a lease agreement.

2. Factual concept behind (b)

96 The genesis reveals the concept behind (b):374 “Anti-Tessili” or “Anything but Tessili” is
the maxim.375 There must not be a continuity of interpretation in this regard.376 Ge-
netically, (b) follows a factual concept,377 particularly derived from the French model of
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(2005), p. 417, 428; Rodriguez (fn. 32), paras. 651-657.
376 Trib. Rovereto RDIPP 2005, 162, 167 = Giur. it. 2005, 1005 with note Poggio.
377 Cf. only OGH �JZ 2004, 388, 389; OGH EuLF 2005, II-80, II-81; OGH EuLF 2006, II-10; Hof

’s-Gravenhage NIPR 2006 Nr. 307 p. 453; Rb. Kh. Hasselt TBH 2003, 623 with note Kruger; OLG

Hamm IHR 2006, 84, 85; Kerameus, in: Liber amicorum Pierre Widmer (2003), p.163, 165; Audit,

Rec. des Cours 305 (2003), 9, 437; Kaster-Müller, EuLF 2005, II-47, II-48; Lynker (fn. 292), p. 90.



Art. 46 ncpc378 and from respective French insinuations.379 Its main purpose is to avoid
recourse on normativity and in particular gap-filling by means of recourse to the ap-
plicable national law via the private international law of the forum380 as Tessili advo-
cated for and prescribed.381 Jurisdiction shall be determined without having to employ
private international law. PIL is deemed (overly) complicated, and ascertaining juris-
diction shall not be burdened and hampered with incidental questions of substantive
law if ever possible. Issues of substantive law shall be left to later stages of the proceed-
ings and erased as far as possible from the initial and rather early stage of jurisdiction.
Jurisdiction shall be ascertained following an autonomous concept with uniform solu-
tions independent of the forum seised and without interference by different approaches
in the substantive laws of the Member States. What survived from Tessili is redistributed
to (a) and expelled from the realm of (b).382 Pragmatism reigns.383 Insofar as (b) comes
into operation the opponents of the status quo were victorious and got the better of the
ensuing compromise. (b) is definitely not a presumption for ascertaining the place of
performance under (a).384

97This factual concept presents more problems in detail than might be recognised at first
glance. However, for the majority of cases it works and is operable without major
difficulties. In the majority of cases a simple solution emerges, all the better since it
becomes unnecessary to ask whether the buyer’s obligation to pay has its own place of
performance as this question has been answered abstractly in the negative.385 E.g. it has
become unnecessary to dive too deep into the nitty-gritty of auction contracts in order
to ascertain the place of performance386 since only the delivery of the auctioned goods
is relevant.387 Without recourse to national PIL and the diverging solutions under na-
tional substantive laws, uniformity is enhanced and procedural law as the sole sover-
eign rules its very own realm of evaluating jurisdictional interests.388
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378 Which reads: «Le demandeur peut saisir 	 son choix, outre la juridiction du lieu o� demeure le

d�fendeur: [. . .] en mati�re contractuelle, la juridiction du lieu de la livraison effective de la chose ou

du lieu de l’ex�cution de la prestation de services.» But cf. on divergences in details Ignatova (fn. 5),

p. 219-223.
379 Kropholler /von Hinden, in: GS Alexander L�deritz (2000), p. 401, 405 et seq.; Klemm (fn. 340), p. 61;

Kropholler Art. 5 note 27.
380 Cf. only Commission Proposal COM (1999) 348 final p.15; OGH �JZ 2004, 388, 389; BGH NJW

2006, 1806; OLG Koblenz IPRspr. 2001 Nr.151 p. 307; OLG Kçln RIW 2005, 778, 779; Rb. Kh.

Hasselt R.W. 2004-2005, 833, 834; Trib. Rovereto RDIPP 2005, 162, 165 = Giur. it. 2005, 1005 with

note Poggio; LG Neubrandenburg IHR 2006, 26, 27; Scapinello, Dir. mar. 107 (2005), 588, 590 et seq.
381 Cf. Industrie Tessili Italiana Como v. Dunlop AG, (Case 12/76) [1976] ECR 1473, 1486 para. 15.
382 Completely wrong in this regard Rb. Arnhem NIPR 2005 Nr. 56 p. 97.
383 OGH �JZ 2004, 388, 389.
384 Takahashi, (2002) 27 Eur. L. Rev. 530, 534.
385 OGH IPRax 2004, 349, 350; A-G Ruiz-Jarabo Colomer, [1999] ECR I-6309, 6324 para 55.
386 Cf. under Art. 5 (1) Brussels Convention BGH ZIP 2003, 213.
387 Stephan Lorenz, EWiR Art. 5 EuGV� 1/03, 417, 418; Leible, IPRax 2005, 424, 427.
388 Leipold, in: GS Alexander L�deritz (2000), p. 431, 438.



98 Where goods were actually delivered or where an activity takes place and can be
located is mainly a question of whether enough proof and backing can be provided
for any sustainable contention. He who alleges that the goods had to be delivered, or
were in fact delivered, or that the activity ought to be performed, or was in fact
performed, in a certain place generally has to shoulder the burden of proof in accord-
ance with the rules regarding such a burden in the national (procedural) law of the
forum seized. Yet if an allegation is made that delivery was in fact effectuated at a
certain place (e.g. the buyer’s place of business) and the other party does not contest
this, the issue will be solved rather easily and expeditiously.389

3. Principle of characteristic performance

99 Unlike the traditional approach established by de Bloos and still followed under (a),390

under (b) a single, unitary and uniform place of performance under the entire contract
is deemed to exist.391 This place is deemed identical for every obligation stemming
from the contract. No split between the different obligations occurs, and cases of
declaratory actions concerning the contract in its entirety are also appropriately dealt
with.392 This intends to, and aims at, focusing and concentrating (but for Art. 2)
special jurisdiction in contract to a single court.393 In order to determine such single
place of performance in effect for the entire contract, the principle of characteristic
performance is employed.394 It might not be spelled out expressly in the wording like it
is in Art. 4 (2) 1, 2 Rome Convention but (b) reflects and mirrors the principle in its
concrete appearance, namely by concentrating on the place of delivery of goods or of
rendering services respectively.

100 The practical consequences of this unitary approach are eminent and of the utmost
importance: The concentration of jurisdiction is warranted for.395 All secondary ob-
ligations including claims for damages share the place of performance of the obligation
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389 Rb. Arnhem NIPR 2003 Nr. 49 p.100.
390 See infra Art. 5 notes 128 et seq. (Mankowski).
391 Cf. only Color Drack GmbH v. Lexx International Vertriebs GmbH, (Case C-386/05) nyr para. 26; OGH

IPRax 2004, 349, 350; BGH NJW 2006, 1806; Rb. Zwolle-Lelystad NIPR 2006 Nr. 304 p. 447; LG

M�nchenII IPRax 2005,143,144;Rb. ArnhemNIPR 2006Nr. 51 p. 83; Ibli, NILR 2002,114, 115; Audit,

Rec. des Cours 305 (2003), 9, 434; Kienle, IPRax 2005, 113; Fawcett, in: Fawcett/Harris/Bridge para.

3.171; Stephan Lorenz/Unberath, IPRax 2005, 219, 222 et seq.; Ignatova (fn. 5), p. 205 et seq.; Rodriguez

(fn. 32), paras. 648-650; Daniel F. Berg, NJW 2006, 3035, 3036; Mongiò Erdelbrock, EuLF 2006, I-228.
392 Cf. only Color Drack GmbH v. Lexx International Vertriebs GmbH, (Case C-386/05) nyr para. 26;

Eltzschig, IPRax 2002, 491, 492 et seq.; Thorn, IPRax 2004, 354, 356.
393 Stadler, (2005) 42 CMLRev. 1637, 1648.
394 Cf. only OLG Kçln RIW 2005, 778, 779; OLG Hamm IHR 2006, 84, 85 et seq.; OLG Kçln IHR 2006,

86, 87; Rb. Arnhem NIPR 2006 Nr. 52 p. 84; Vzngr. Rb. Utrecht NIPR 2002 Nr. 215 p. 365; Marie-

Élodie Ancel, RCDIP 90 (2001), 158, 163; Pålsson, SvJT 2001, 373, 379; Marquette, TBH 2002, 499, 500

et seq.; Carballo Piñeiro, REDI 2002, 856, 859; Schoibl, JBl 2003, 149, 157; Rommelaere, Rev. dr. comm.

belge 2003, 103, 106 et seq.; Kerameus, in: Liber amicorum Pierre Widmer (2003), p.163, 165 et seq.;

Tagaras, CDE 2003, 717, 743, 745; Grisay/Piccininno, J. trib. 2005, 97, 101; Franzina (fn.172), p. 291.



characterising the contract.396 A discernible place of performance with regard to de-
claratory actions, be they affirmative or negative, emerges.397 But foremost and most
importantly, the obligation to pay has the same place of performance as the said
obligation characterising the contract.398 Sellers and service providers, as money cred-
itors, can sue the buyers and customers at the place of performance of the obligation
characterising the contract. (b) might not suit them by establishing a forum actoris at
their respective place of business automatically. But if the place of performance can be
identified at the seller’s place of business a forum actoris emerges. Whenever the contract
binds the buyer to take delivery at the seller’s place of business this formation arises,
likewise if the service is to be rendered at the provider’s place of business. Then the seller
enjoys a forum actoris if he sues the buyer for payment. Sellers under fob-contracts and
under cif-contracts399 also profit as the place of performance, equalling the place of
delivery of the goods to the buyer, is in the port of loading400 (which will in most instances
be near, and at least in the same state as, one of the seller’s places of business), not in the
port of discharge. The same applies under fas (free alongside ship).401 On the other hand,
the buyer gets a forum actoris for actions for repayment or other remedies due to defective
goods if the delivery of the goods happens at his place.402 Yet the place of delivery need
not necessarily coincide with the place of either party and can lead to jurisdiction of a
court in a state where none of the parties has a place of business.403

4. Accordance with the contract

a) Ambit of the reference to the contract
101The first clouds of doubt as to the proper interpretation of the fact-oriented concept

are shed by the words “under the contract”.404 Primarily, this appears at first glance to
refer to express provisions in the contract explicitly spelling out the place of perform-
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395 Cf. only Vlas, WPNR 6421 (2000), 745, 749.
396 OGH �JZ 2004, 388, 389.
397 Cf. LG Neubrandenburg IHR 2006, 26, 27.
398 Cf. only OGH �JZ 2004, 388, 389; OLG Hamm IHR 2006, 84, 85; Rb. Zutphen NIPR 2005 Nr. 69

p.112; Rb. Zwolle-Lelystad NIPR 2006 Nr. 304 p. 447; Trib. Padova, sez. Este RDIPP 2007, 147, 151;

Vzngr. Rb. Alkmaar NIPR 2003 Nr. 281 p. 437; Vlas, WPNR 6421 (2000), 745, 749; Couwenberg/

Pertegás Sender, in: Van Houtte/Pertegás Sender (eds.), Het nieuwe Europese IPR: van verdrag naar

verordening (2001), p. 31, 50 § 3-33; Lima Pinheiro p. 84; Piltz, IHR 2006, 53, 55.
399 For cif-contracts differing Fawcett, in: Fawcett/Harris/Bridge para. 3.185: place of delivery ought to be

equalled with delivery of the documents substituting for the goods. Unclear Cassaz. RDIPP 2006, 447,

449; Cassaz. Mass. Giust. Civ. 2005 no.14208.
400 Protodikeio Thessaloniki 1998, 1238; Fawcett, in: Fawcett/Harris/Bridge para. 3.183.
401 Fawcett, in: Fawcett/Harris/Bridge para. 3.182.
402 Hau, IPRax 2000, 354, 359; Bajons, in: FS Reinhold Geimer (2002), p.15, 54; Magnus, IHR 2002, 45,

47; Mankowski, in: FS Andreas Heldrich (2005), p. 867, 889.
403 Kropholler /von Hinden, in: GS Alexander L�deritz (2000), p. 401, 407.
404 Cf. in particular Marie-Élodie Ancel, RCDIP 90 (2001), 158, 162; Droz/Gaudemet-Tallon, RCDIP 90

(2001), 601, 635; Béraudo, Clunet 128 (2001), 1033, 1044; André Huet, Clunet 128 (2001), 1126,

1128-1130; Eltzschig, IPRax 2002, 491, 495 et seq.



ance. Such express stipulations however are already dealt with on a higher level in the
structure of (1): (b) and (a) alike come only into operation if the contract does not
contain an express stipulation of the place of performance. Hence, the reference in (b)
can not be read as to express contractual provisions.405 Otherwise it would amount to a
redundant duplication.406 It would be disastorous to deprive the clause “unless other-
wise agreed” of any meaningful sense, waiting for some imaginative court to breathe
meaning in it, elsewhile attributing to it only an incoherent interpretation, which the
opposite approach would be bound to do.407 Secondly, contractual provisions from
which a like inference can be gained operate without any contradiction to the funda-
mental decision to have no recourse to the lex causae since they are implications from
the contract, not from any rule supplementing the contract.408 Here contractual fixa-
tions regarding the place of delivery are masters of the game.409 The most prominent
examples are provided by cif- or fob-contracts.410 Fob, as such, is concerned with the
delivery of the goods, albeit it is influenced by technical modalities of transport and
might overemphasise the importance of the port of loading to some degree, though.411

102 Generally, the use of one of the clauses from Incoterms clarifies the matter consider-
ably.412 As yet another example, “cash against delivery” might establish the place of
performance for the buyer’s obligation to pay at the place of delivery contractually.413 If
the parties inserted “free house”, “frei Haus”, “frei Baustelle” or alike in their contract,
it is nevertheless doubtful whether this constitutes an agreement influencing the place
of delivery or whether this only bears relevance for the passing of the risk and the
allocation of costs between the parties.414 The clause does not have an unequivocal
content.415 It depends on the circumstances in which the two alternating meanings
should prevail under the concrete contract.416 If, for instance, the seller has undertaken
to install the goods or to instruct the buyer’s personnel the place of delivery is influ-
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405 Bruneau, JCP 2001 I 304 no.11; Droz/Gaudemet-Tallon, RCDIP 90 (2001), 601, 635.

Contra Briggs/Rees p.131; Vlas, WPNR 2000, 749, 750; Klemm (fn. 340), p. 71; cf. also Layton/Mercer

para. 15.045.
406 Cf. André Huet, Clunet 128 (2001), 1126, 1128 et seq.
407 Cf. for such an opposite approach Briggs/Rees p.131; Klemm (fn. 340), p. 71.
408 Kienle, IPRax 2005, 113, 115.
409 André Huet, Clunet 128 (2001), 1126, 1129 et seq.
410 Magnus, IHR 2002, 45, 48; Rauscher, in: FS Andreas Heldrich (2005), p. 933, 942; cf. also Kruger,

TBH 2003, 623.
411 Cf. Piltz, IHR 2006, 53, 55.
412 Cf. only Carrascosa González, in: Calvo Caravaca, Art. 5.1 CB note 20.
413 LG N�rnberg-F�rth IHR 2004, 20.
414 Cf. BGH CLOUT 268; OGH SZ 71/145; OLG Karlsruhe CLOUT 317. In preference of the latter,

narrower scope OGH JBl 1999, 333; OGH RdW 1999, 210; OLG Kçln IHR 2002, 66; OLG Koblenz

IHR 2003, 66; KantonsG Zug IHR 2005, 119, 121 et seq.; Fountoulakis, IHR 2005, 122, 123.
415 Cf. only OLG Kçln IHR 2002, 66.
416 Magnus, IHR 2002, 45, 48.



enced;417 the same applies if the seller issued a warranty or has undertaken to provide
repair services for a certain period.418

103Clauses dealing with costs or insurance exclusively (e.g. CPT “carriage paid to” or CIP
“carriage and insurance paid”) have no impact on the place of performance.419 Par-
ticular observance must be paid to D-clauses (like DES “delivered ex ship” or DEQ “ex
quay” or DDP “delivered duty paid”).420 Inherent in Incoterm clauses is the restriction
that such clauses will not directly influence the place of payment as they only deal with
modalities of the delivery of the goods.421 On the other hand, it would be rash to state
that Incoterms never influence jurisdiction.422 For instance, “free on truck” clearly
indicates that delivery at the truck is agreed upon423 whereas “ex works”, “ex factory” or
“ab Werk” point towards the seller’s production facilities as the place of delivery424

likewise do “ex warehouse” or “ex store” point to the places respectively named425

whereas “ex ship” and “ex quay” designate the port of discharge.426 If the seller has
also to install the goods (in particular machinery) at the buyer’s premises the place of
delivery should be located at the buyer’s premises.427

104But doubts arise in the remaining instances where the contract itself neither contains
an express provision nor allows for an inference. Does “according to the contract” then
open the backdoor and put the construction of the contract as to the legal rules
applicable, particularly the respective ius dispositivum of the lex causae or e.g. Art. 31
CISG, centerstage? 428 At least this could be maintained due to one of the main ratio-
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417 Cf. in a slighty different context in the near vicinity OLG Kçln IHR 2006, 86, 87.
418 Cassaz. Giur it. 1995 I/1 col. 1480, 1484; Cassaz. Foro it. 2000 I col. 2226, 2231; Bajons, in: FS

Reinhold Geimer (2002), p.15, 51 et seq. Unclear Fawcett, in: Fawcett/Harris/Bridge para. 3.157.
419 OLG Hamm IHR 2006, 84, 85; Rauscher, in: FS Andreas Heldrich (2005), p. 933, 942; Piltz, IHR

2006, 53, 57.
420 Rauscher, in: FS Andreas Heldrich (2005), p. 933, 943; Fawcett, in: Fawcett/Harris/Bridge para. 3.188

et seq.; cf. also Højesteret UfR 2001, 1039, 1043. Very affirmatively Rb. Arnhem NIPR 2006 Nr. 51

p. 83.
421 Rauscher, in: FS Andreas Heldrich (2005), p. 933, 942 et seq.
422 Tentatively contra KantonsG Z�rich ZGGVP 2003, 208.
423 Rb. Rotterdam NIPR 2005 Nr. 63 p.105; Fawcett, in: Fawcett/Harris/Bridge para. 3.182.
424 OLG Karlsruhe InVo 2007, 33, 38; Rb. ’s-Gravenhage NIPR 2005 Nr. 51 p. 90; Vlas, WPNR 6421

(2000), 745, 749 et seq.; Fawcett, in: Fawcett/Harris/Bridge para. 3.180. Yet more cautious OGH EuLF

2006, II-10.
425 Fawcett, in: Fawcett/Harris/Bridge para. 3.180. More cautiously OLG Hamm IHR 2006, 84, 85.
426 Fawcett, in: Fawcett/Harris/Bridge paras. 3.186 et seq.
427 OLG Kçln IHR 2006, 86, 87 with reference to OLG Celle IPRax 1985, 284, 288; OLG M�nchen RIW

2000, 712, 713.
428 Cf. Béraudo, Clunet 128 (2001), 1033, 1045; Marie-Élodie Ancel, RCDIP 90 (2001), 158, 162; Claude

Witz, D. 2001, 3614; Takahashi, (2002) 27 Eur. L. Rev. 530, 535 et seq.; Lima Pinheiro p. 84; Eltzschig,

IPRax 2002, 491, 495 et seq.; Newton p.117; Vlas, NILR 2004, 451, 453; Piltz, IHR 2006, 53, 57 and

tentatively Jault, Petites affiches, 29 mai 2002, no.107 p.19; Magnus, in: Ferrari (ed.), Quo vadis

CISG? (2005), p. 211, 232.



nales behind ius dispositivum: The very purpose of ius dispositivum is to fill gaps and
lacunae in the contract. So, if the contract contains a gap it would be most natural for
ius dispositivum to step in. Or, even worse, should (a) step in by virtue of (c)? 429 How-
ever, a stark contrast with the general, factual approach behind (b) would result.430 PIL
and substantive law would creep in again431 through the backdoor to the detriment of
uniform solutions independent from the forum seized and the substantive law applic-
able. Thus, the contention to have recourse to the ius dispositivum quasi automatically
is unsustainable in the light of the genesis of (b).432 Overeagerness to withdraw matters
would partially lead to the approach pursued by (a) with its inherent drawbacks and
rather defeat the purpose of (b).433 Furthermore, the further aim of concentrating the
contractual lawsuits in a single forum as pursued by (b) would be jeopardized, too.434

Caution suggests that “according to the contract” should be read as nothing more than
a decent hint that the characteristics of the contract should be taken into account.435

105 At least one should not hold recourse to either the European or the UNIDROIT Prin-
ciples on Contract Law. They do not constitute some kind of generally applicable rules
or yardsticks in instances involving international trade. They do not form part of
Community law, nor have they ever been recognised in any way by the Community
legislator. They do not have a binding force of law anywhere, and it would be way too
progressive to introduce them into practice in the interpretation of the most important
head of special jurisdiction. As a further hindrance it can be identified that they were
not developed with an eye on procedural issues.436 As to substance, both sets of prin-
ciples would produce the rather unwanted result of a forum actoris favouring the seller
insofar as they both437 establish the seller’s place of business as the place of perform-
ance for the obligation to pay.438 Since the Principles have not been accepted in
practice, where they are widely unknown and not even their mere existence forms
part of general knowledge, it would be very impractical to let them form part of the
contractual regime.
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429 Cf. Couwenberg/Pertegás Sender, in: Van Houtte/Pertegás Sender (eds.), Het nieuwe Europese IPR: van

verdrag naar verordening (2001), p. 31, 50 § 3-34; Vlas, NILR 2004, 451, 453; Klemm (fn. 340), p. 83.
430 Cf. Jonathan Harris, (2001) 20 Civ. Just. Q. 218, 220; Note, D. 2001, 2592; André Huet, in: M�langes

en l’honneur de Paul Lagarde (2005), p. 417, 428; Fawcett, in: Fawcett/Harris/Bridge paras. 3.194-

3.196.
431 As advocated for e.g. by Béraudo, Clunet 128 (2001), 1033, 1045; Rommelaere, Rev. dr. comm. belge

2003, 103, 108.
432 André Huet, in: M�langes en l’honneur de Paul Lagarde (2005), p. 417, 428.
433 Fawcett, in: Fawcett/Harris/Bridge para. 3.193.
434 Vlas, NILR 2004, 451, 453.
435 Cf. Audit, Rec. des Cours 305 (2003), 9, 437.
436 Magnus, IHR 2002, 45, 48.
437 Art. 7:101 European Principles; Art. 6.1.6 UNIDROIT Principles.
438 Magnus, IHR 2002, 45, 48.



b) Conflict between inference from the contract and later facts
106Another issue might arise if the place of delivery or performance expressly or impliedly

provided for in the contract does not coincide with, and conform with, the factual
place of delivery or performance. Should the latter prevail, or should one stick with the
inference from the contract? 439 The sequence in (b) indicates that the first approach is
the correct one.440 The contract and its wording reign as long as the delivery or per-
formance have not yet taken place,441 not the least since there does not exist a feasible
alternative (or, in a functional perspective, replacement). This situation is radically
altered the very moment the factual developments take place. A factual concept
should place as much reliance on facts as possible.442 The factual approach would lose
its consistency if, in the case of a divergence between the terms of the contract and the
facts, (b) should become inoperable and refuge were to be found in (a).443

107However, this appears to open up some opportunities for the debtor if he intentionally
deviates from the contract and delivers (or performs) in another place than the place
which can be implied from the contract as the place of performance. He gains both the
opportunity and an unwelcome incentive to shift jurisdiction in his favour and to the
creditor’s detriment. But the picture would be incomplete if one did not take the
massive counter-incentives into account: Delivering in the wrong place could make
the debtor liable for damages according to the national law applicable. He would have
to pay quite a high price, and in most instances too high a price, in exchange for a
rather minor advantage. Simple sending the goods to the wrong place does not have
consequences for jurisdiction under (b).444 Additionally, the buyer might find himself
in a position not to accept delivery in the non-contractual and thus wrong place, with
the seller incurring additional expenses. Generally, the place of delivery can be shifted
if the buyer voluntarily and without objections accepts delivery in a different place
than originally agreed upon.445 Parties can in any event avoid such ambiguities and
calamities if they expressly stipulate for a certain place of performance since (b) gives
like prevalence to such stipulation as (a) and a deviation can only be effected in
mutual consent by both parties.
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439 Favoured by Trib. Padova EuLF 2006, II-16, 18; Fawcett, in: Fawcett/Harris/Bridge paras. 3.201 et seq.
440 Cf. also Rb. Utrecht NIPR 2003 Nr. 297 p. 455; Kropholler Art. 5 note 47.

Contra Vlas, WPNR 6421 (2000), 745, 750; Takahashi, (2002) 27 Eur. L. Rev. 530, 535.
441 Kropholler Art. 5 note 47.
442 Cf. Magnus, IHR 2002, 45, 47.
443 As advocated for by Layton/Mercer para. 15.048.
444 Eltzschig, IPRax 2002, 491, 495; Günter Hager/Bentele, IPRax 2004, 73, 74; Ulrich G. Schroeter

(fn. 305), § 17 note 39.
445 OGH IPRax 2006, 608 610; Kropholler Art. 5 note 47; Magnus, IHR 2002, 45, 47; Leible, in: Rauscher

Art. 5 note 51; Günter Hager/Bentele, IPRax 2004, 73, 74; Thorn, IPRax 2004, 354, 356; Fawcett, in:

Fawcett/Harris/Bridge para. 3.203.



5. Place of delivery of the goods

108 At the outset, goods are delivered where they switch physical possession446 and where
the factual control passes onto the buyer (or his personnel).447 This outset perfectly
matches a factual approach. It uses a factual criterion not recurring on legal connota-
tions, like for instance, the passing of the risk.448 The place of delivery thus need not be
identical with the place where the risk passes from the seller to the buyer.449 A simple
hint to cif-contracts might serve as an illustration for this contention. Furthermore, a
reference to the passing of the risk would put the applicable substantive law at the core
of the matter since such passing could not be determined autonomously according to
yardsticks from (b) itself, and such reference to substantive law would contravene both
the genesis and the purpose of (b).450 Neither should any conclusion be drawn from
Art. 63 (1) and the notion of final place of delivery contained therein. Sometimes such
conclusion is employed against stressing the place of the physical possession of the
goods and in favour of emphasising the place where the seller exerted activities in-
stead.451 Placing importance on the latter place452 is irreconcilable with the most basic
understanding of delivery: “delivery” relates to the goods as such and it is absolutely
vital and essential that the buyer’s sphere is involved. Activities merely in the seller’s
sphere might influence the passing of the risk but do not automatically touch the
buyer’s sphere. Else the seller would find himself in too strong a position to act stra-
tegically and opportunistically since his potential for manipulating internally and
without control would be enhanced.

109 In particular it would appear unwise to hold recourse to the transfer of property. Insofar
the legal systems of the Member States, let alone of other possibly applicable laws,
differ too wildly. One would have to deal with a variety of laws stretching from transfer
by consensus already in the contract (thus before the goods were afflicted physically) to
the delayed transfer flowing from the German Eigentumsvorbehalt. Where goods are
delivered effectively in fact453 and are transferred from the seller’s sphere into the
buyer’s sphere can be ascertained by proving the facts in most instances. The ordinary
case does not inflict major difficulties: Goods pass into a warehouse or into the hands of
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446 OGH EuLF 2005, II-80, II-81; OLG Hamm IHR 2006, 84, 86; OLG Kçln IHR 2006, 86; Rb.
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TGI P�rigueux EuLF 2006, II-20, II-21.
447 OLG Kçln IHR 2006, 86; Piltz, IHR 2006, 53, 56 et seq.
448 Cf. only Rutten, R. W. 2002-2003, 666, 668.
449 Rutten, R. W. 2002-2003, 666, 668.
450 OGH EuLF 2005, II-80, II-81; cf. also Gsell, IPRax 2002, 484, 486 et seq.
451 Piltz, IHR 2006, 53, 56.
452 As OLG D�sseldorf IHR 2004, 108, 110; Rb. Maastricht November 11, 2003; Rb. Kh. Kortrijk

December 4, 2003; Bajons, in: FS Reinhold Geimer (2002), p.15, 52; Gsell, IPRax 2002, 484, 491;

Leible, in: Rauscher Art. 5 note 53; Kienle, IPRax 2005, 113, 116; Piltz, IHR 2006, 53, 56 generally do.
453 Cf. OGH EuLF 2005, II-80, II-81; Rb. Kh. Hasselt R.W. 2004-2005, 833, 834 and also Bernard Audit,

Rec. des Cours 305 (2003), 9, 439; Trib. Padova, sez. Este RDIPP 2007, 147, 153.



a carrier designated by the buyer. The final destination is the final destination and not
a previous hand-off to the first carrier if that carrier is not designated by the buyer.454

The truck arrives and delivers there at the end of its journey.455 In ordinary cases the
solution is painfully simple and thus has the big advantage of almost unbeatable sim-
plicity. No serious problems arise in the event of optional or range agreements between
the parties calling for the final destination to be nominated at a time when the goods
are already shipped:456 If the buyer opts for a certain destination and the goods are
delivered there accordingly, this is the place of delivery.457 Where the contract calls for
delivery to alternative places and delivery ultimately fails at either place each place
where delivery should have been effectuated, should suffice.458 If a conflict arises be-
tween the delivery address mentioned in invoices or other documents and the place
where delivery was indeed effectuated the latter should prevail459 but the onus to prove
such conflict will be on the party alleging the delivery address on the face of the
invoice to be incorrect.

110An additional advantage is the appropriateness of the solution wherever defects in the
goods are the core issue of the ensuing lawsuits.460 This result does not conflict with the
freedom of movement of goods.461 The price for this is that the buyer gains a rather
favourable forum actoris if the goods are delivered to his place.462 Yet under the ordinary
fob- or cif-contract the prerequisite is not met, and the seller can not complain about
unfairness if he himself agreed to transport the goods to the buyer which he was not
forced to do from the outset. The old adage of volunti non fit iniuria lurks around the
corner.

111Yet on a second level, the question arises as to whether constructive delivery could
suffice.463 The intricate problem introduced by this question reads as to whether legal
connotations should creep in by the backdoor and how to determine the law governing
aspects of constructive delivery. If constructive delivery was allowed in, legal questions
would arise inevitably. On the other hand the reference to accord with the contract
already raises like questions.464 The answer to the present question must be consistent
with the answer previously given in the context akin. On the first level, if the parties
for instance agreed that delivery should be deemed perfected when the seller transfers
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454 OGH EuLF 2005, II-80, II-81.
455 Rb. Maastricht, sector kanton, locatie Heerlen NIPR 2005 Nr. 169 p. 234.
456 Tentatively contra Kubis, ZEuP 2001, 737, 750.
457 Layton/Mercer para. 15.048; Fawcett, in: Fawcett/Harris/Bridge para. 3.220.
458 Tentatively contra Fawcett, in: Fawcett/Harris/Bridge para. 3.212.
459 Tentatively contra Rb. Rotterdam NIPR 2005 Nr. 272 p. 368.
460 Kropholler /von Hinden, in: GS Alexander L�deritz (2000), p. 401, 407; Günter Hager/Bentele, IPRax

2004, 73, 76.
461 Günter Hager/Bentele, IPRax 2004, 73, 77.
462 Schack, ZEuP 1998, 931, 932 et seq.; Kubis, ZEuP 2001, 737, 749 et seq.
463 Fawcett, in: Fawcett/Harris/Bridge para. 3.218.
464 Supra Art. 5 notes 101-103 (Mankowski).



possession to the first carrier, this agreements prevails, and delivery is identical with
the handover to the first carrier.465 Delivery takes place where upon the terms con-
sented by the parties the seller must present the goods in order to fulfil his obligations
under the contract.466 What suits the parties should be enforced.467

112 Even on a second level, one should nevertheless not switch back to a pure normative
approach and even less to the Tessili-doctrine for a second option where actual delivery
has not taken place,468 as this would implement a major split into a uniform concept in
clear contradiction to the travaux préparatoires. Any place of delivery envisaged in the
contract should answer the question.469 Even worse is a combination of (b) and Tes-
sili 470 since (b) was designed and introduced as a genuine anti-Tessili-device.471 The
same applies to any combination of (b) and CISG472 or to any attempt to circle back to
(a) via (c) in the event that the parties have not agreed upon any place of delivery in
particular.473 That the parties can agree so, is a prejudicious option and (b) only steps
in as a gap-filler if they have not exercised this option.

6. Place where a service is rendered

113 Ideally, a service is rendered where the service provider performs the necessary activ-
ities and where the customer receives the respective results. If those places to do not
coincide or, worse, are located in different countries a decision has to be made as to
whether the activity or the result should become the dominating factor. On the one
hand we have the activity and the availability of the result, on the other hand we have
the mere extraction of the result. Drawing an analogy to the delivery of goods would
slightly favour the completion of the service, i.e. the result passing into the customer’s
sphere. Playing with words would place reliance and emphasis on the wording that the
services have to be “provided”, as this wording does not employ “performed”. “Per-

Art 5
112, 113

Brussels I Regulation

on Jurisdiction and Recognition in Civil and Commercial Matters

144 March 2007
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2005, II-47, II-48. But contra Trib. Padova, sez. Este RDIpp 2007, 147, 153 (applying Art. 31 CISG);

Trib. Padova EuLF 2006 II-16; Trib. Reggio Emilia EuLF 2005, II-177.
473 Another time uncunningly presented by Rb. Almelo NIPR 2003 Nr. 206 p. 310; Rb. Arnhem NIPR

2003 Nr. 289 p. 445 and also by BGH RIW 2005, 776, 777 et seq. See in more detail infra Art. 5
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formed” could point a little further towards the activity, whereas “provided” brings the
customer’s perspective into the picture more prominently. Providing services gives an
eye to the customer receiving the services.474 The natural reflection could point to the
provider’s place at least insofar as research or teaching efforts are at stake.475

114Particularly under short term service contracts the service can be entirely rendered in
another country than the country where the service provider has his place of business.
If for example an expert is hired to inspect goods stored in another country, flies there,
reports or gives advice there, the service is rendered in the country where the goods are
inspected.476 Even some period of preparation spent in the home country does not
militate against this result.477 The case might be different if the expert performs an
inspection locally but writes and completes his report only after his return home. The
service required is not the mere inspection as such, but also, if not dominantly, the
report on the quality of the goods. In the latter case the service ordinarily should be
deemed as rendered at the expert’s place of business with the inspection considered as
being a vital act, but grounded in preparation.

7. Particular situations

a) Delivery of goods in instalments
115Sales contracts can provide for the goods to be delivered in instalments. If all instal-

ments are to be delivered and are in fact delivered at the same place (b) does not give
rise to any particular problem as only one single place of delivery of the goods exists.
This is the normal situation of a standing relationship between an exporter and an
importer in which the importer takes delivery in a regular manner, with reduced costs
due to the implementation of standardisation procedures. Nor does a problem arise if
every instalment is related to a single and separate contract.478

116Yet instalments might be scheduled to be delivered at different places. Imagine either a
seller delivering from different warehouses, or conversely a buyer asking for delivery to
different plants. Another time for the purposes of applying (b) two sub-constellations
must be distinguished. The first poses less of a problem, or in fact no problem at all at
the level of international jurisdiction: The places where the instalments are to be
delivered, are located in the same state. Then only the only problem is the identifica-
tion of the place and thus ascertaining local, not international jurisdiction. The pos-
sible solutions are the same as in the second sub-formation.

117The latter sub-formation is concerned with the rather exceptional case that delivery of
instalments takes place in different states, e.g. the first instalment at Hamburg, the
second at Rotterdam etc. A variety of solutions can be sketched: (1) Every place of
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474 Mankowski (fn. 325), p.125, 130. Cf. also van der Hof (fn. 326), p. 58.
475 Béraudo, Clunet 128 (2001), 1033, 1047; Mankowski (fn. 325), p.125, 130.
476 Cf. OLG Frankfurt RIW 2004, 864.
477 OLG Frankfurt RIW 2004, 864.
478 Fawcett, in: Fawcett/Harris/Bridge para. 3.211.



delivery establishes a place of performance for the entire contract even if only a single
instalment was delivered there.478a (2) The single place of delivery establishes a place
of performance only with regard to the respective instalment. Intellectually the con-
tract must be sliced and compartmentalised into parts belonging to the single instal-
ments. (3) A centre of gravity needs to be identified.479 The most important place of
delivery becomes the protagonist and dominates the other ones into oblivion. (4) A
place of performance can not be identified at all and (1) in its entirety becomes
inoperable.480 (5) Since (b) is not operable one has to fall back on (a) via (c).481 (6)
An auxiliary presumption must be developed, for instance instrumentalising the par-
ties’ places of business.

118 Of the possible solutions the first overly favours the plaintiff482 and dramatically in-
creases the risk of irreconcilable judgments483 whereas the fourth goes to the other
extreme and lets the pendulum swing entirely in the defendant’s favour depriving the
plaintiff of the advantage of special jurisdiction. Nevertheless the fourth solution can
draw some support from the judgment of the ECJ in Besix.484 But Besix485 should not
form part of the solution or its reasoning since Besix should be regarded as fundamen-
tally misconceived. Besix decrees that an obligation to refrain from certain behaviour
in a majority of countries does not have any place of performance at all.486 This case
now would fall under (a) since the contract in question could not be characterised as
one for the sale of goods or for performing services, but the judgment was decided in a
way consistent with the approach prevailing under (a).487 Even if that could be possibly
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478a Cf. subsidiarily and for the purposes of ascertaining venue only, Color Drack GmbH v. Lexx Interna-
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479 Magnus, IHR 2002, 45, 49; Takahashi, (2002) 27 Eur. L. Rev. 530, 539; Leible, in: Rauscher Art. 5 note 55
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481 E.g. Marie-Élodie Ancel, RCDIP 90 (2001), 158, 160.
482 Takahashi, (2002) 27 Eur. L. Rev. 530, 538.
483 Cf. Besix SA v. Wasserreinigungsbau Alfred Kretzschmar GmbH & Co. KG (WABAG) and Planungs- und
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Forschungsgesellschaft Dipl. Ing. W. Kretzschmar GmbH & Co. KG (Plafog), (Case C-256/00) [2002]

ECR I-1699, I-1733 para. 55; followed by Rb. ’s-Hertogenbosch NIPR 2005 Nr. 169 p. 234.
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5534 (2002), 1; ead., REDI 2002, 372, 377 et seq.; Hau, ZZP Int. 7 (2002), 214, 216; Layton/Mercer
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set aside or else overcome,488 its reasoning ought to be distinguished from cases con-
cerning the delivery of goods in instalments internationally spread.489 Whilst with
regard to obligations to refrain from something one could randomly to localise them
in any way, the same can not possibly be said of obligations to deliver. The fourth
solution generates rather insurmountable problems by multiplying the possible number
of jurisdictions and, in particular, enhances the danger of conflicting judgments.490 To
avoid conflicting judgments is one of the main goals of the entire Brussels I-system as
illustrated by Arts. 27; 34 (3). Accordingly, regard should be paid to it when deciding
between the solutions.

119The second solution, i.e. compartmentalising the contract, bears some difficulties but is
generally feasible. E.g. Art. 73 CISG reflects such compartmentalisation with a restric-
tion to the instalment in question; hence, compartmentalising could be regarded as a
solution with some backing in sales law. In support of the respective contention one
could also look at the mosaic principle as it was developed by the ECJ in Shevill for torts
with regard to the place where the material damage was sustained, under Art. 5 (3).491

On the other hand, it could amount to an onslaught of the structure of the contract if
one turns to the obligation to pay.492 Yet in most instances it would be possible to af-
filiate portions of the price with the single instalments. Nevertheless, problems would
arise if the seller claims the price for more than one instalment. The third solution is
generally consistent with the over-all approach as to identify the closest link and now
carries the support of the ECJ in Color Drack if for the limited purposes of ascertaining
venue only.492a Yet it might imply intricate problems of weighing contracts.492b

b) Contracts for services to be rendered in multiple jurisdictions
120For contracts regarding the performance of services the factual approach bears addi-

tional delicacies. The contractual relationship between a commercial agent and his
principal might be viewed as paradigmatic: How should one ascertain the place of
performance if the commercial agent is called upon to render his services in a number
of countries, e.g. the three Benelux states, the northern France and the west of Ger-
many? Or think of a shipping company performing a sea carriage across the Atlantic.493

Another example is provided by a Munich-based lawyer engaged for arbitration pro-
ceedings in London encluding a hearing in London and taking evidence there.494 Not
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494 Cf. BGH NJW 2006, 1806.



less than six alternative solutions can be proposed:495 (1) to search for the factually
most relevant part of the activities;496 (2) to let every place of performance suffice to
grant jurisdiction for the entire contract; (3) to call an end to the attempt to ascertain a
place of performance under (b) and to fall back on (a) via (c);497 (4) to let every place
of performance suffice to grant jurisdiction but only with regard to the activity exerced
in the respective state;498 (5) to deny any place of performance; (6) to employ a sub-
sidiary normative approach, namely a rebuttable presumption that the activity is
centred on the commercial agent’s principal place of business, akin to Art. 4 (2) 2
Rome I Convention.

121 The first alternative might run into insurmountable factual problems, at least in hard
cases.499 Weighing contacts is not the easiest task as PIL illustrates. The second overly
favours the plaintiff and disposes of the justified interests of the defendant rashly. In
particular, the suing commercial agent would be far better off. In addition, it multiplies
the number of available jurisdictions contrary to some general tendencies.500 The third
looks logically impeccable but surrenders nevertheless as it gives up the factual ap-
proach altogether. At the worse, it leaves the general line of (b) to provide for only one
uniformly determined forum.501 The fifth is spell-bound for disaster, and should give
way at least to the third which pays better regard to the internal structure of (1). It is
short of a desperate attempt of ultima ratio.502 Yet the sixth and last option should be
favoured. It rescues the factual approach as far as possible. Firstly, it gives due weight to
the factual setting of the individual case insofar as it allows for a rebuttal of the pre-
sumption. Normativity does not gain prevalence as such and does not dispose of the
facts single-handedly, but serves as some kind of last resort, of ultima ratio. Secondly, it
is in conformity with a general approach to fill factual connecting points with auton-
omous normativity in cases of need. Such an approach can also provide a helping hand
in Internet cases.

c) Contracts for services rendered online
122 To determine where services rendered online are performed, is a daunting task if one is

restricted to a mere look at the facts. Certainly, the service provider executes his ac-
tivity where his personnel acts or where his technical equipment electronically ex-
ecuting what is on demand, is located. Nevertheless, most services are not completed
without the customer gaining and acquiring some result. The mere activity as such
does not suffice. He who asks for research wants the results of that research. Who asks
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499 Cf. similarly Lynker (fn. 292), p.114.
500 Kropholler Art. 5 note 50; Lynker (fn. 292), p.114.
501 Thorn, IPRax 2004, 354, 357.
502 Magnus, IHR 2002, 45, 49; Kropholler Art. 5 note 50; cf. also Lynker (fn. 292), p.117.



for access wants to gain this access, etc. The lawyer appears to be left with the question
what should gain prevalence under (b), the activity or the result?

123As nothing happens online without input either by men or by machine programmed by
men, any notion that the service is rendered in a legal vacuum, should be easily
disposed off. Thus it comes down to the alternative of whether the uploading by the
content provider (literally taken: the service provider503), or the downloading by the
customer bears more weight.504 Applying the general approach developed above,505 the
pendulum should swing in favour of the first alternative.506 Otherwise the additional
difficulty would arise that a last step entirely controlled by the customer would deter-
mine the supplier’s performance – a result which sounds quite a paradox if clad in these
terms.507 In any regard, the place of the server employed by the content provider should
be ruled out as it could be arbitrarily located508 and appears rather fortuitous.

124Another concept puts forward the submission that in case of doubt the place where the
service is performed, should be equated with the place where the person providing the
service has its relevant place of business; allegedly a comparative survey is said to
support such a submission.509 This would, however, be tantamount to re-introducing
normative concepts510 through the backdoor in spite of the fact that this rule was
developed as a deviation and as opposed to normative concepts (in particular like
those in Tessili)511 and thus is bound to revert to a factual concept.512 Dropping any
reasoning which refers to legal concepts of a specific law, namely a rebuttable pre-
sumption that the service is provided at the relevant place of business of the service
provider, could offer some help.513 In particular it could avoid difficulties which were to
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be encountered if one referred to the factual place of uploading.514 European PIL pro-
vides a supporting hint fostering this answer: Art. 4 (2) 2 Rome Convention elevates
the service provider’s relevant place of business to be the connecting factor. Hence, PIL
places more reliance on the activity. No striking counter-arguments are discernible
why the rules on jurisdiction should proceed down a different avenue. At least the
contention to follow the approach preferred in PIL can be supported and fostered by
the fact that behind the mere activity in most instances there is the organisational
background. Delivery of goods is far more significant to the respective contract since it
mostly involves questions of passing on property or title in the goods delivered. Ren-
dering services does not have such implications. Accordingly, it seems appropriate to
put emphasis on the activity. If further backing is required, the accepted definition of
contracts on the provision of services515 might provide it as its central and paramount
element is the activity.516 Finally, the presumption developed should enable the ne-
cessary foreseeability and thus calm calls517 for inapplicability of (b).

d) Contracts for the transport of goods or passengers
125 Contracts for the transport of goods or passengers come within the broad definition518

of contracts for services.519 Following the general tendency to look at Arts. 50 et seq.
EC Treaty for first guidance,520 Art. 51 EC Treaty provides the appropriate backing.521

One caveat ought to be applied before discussing the application of (b) to such con-
tracts in detail: Many of the international conventions governing the carriage of goods
or passengers contain rules on jurisdiction which in turn gain prevalence over (b) by
virtue of Art. 71 so that any questions concerning (b) would not even arise. Most
prominent examples are provided by Art. 33 Montreal Convention, Art. 28 Warsaw
Convention (both on the carriage of passengers or goods by air) and Art. 31 CMR (on
the carriage of goods by road). Nevertheless, some modes of carriage are not governed
by conventions yet in force (for instance the carriage of passengers by road), and some
conventions do not contain rules on jurisdiction. The latter is particularly true for
carriage of goods by sea because neither the Hague nor the Hague-Visby Rules (direc-
tly) deal with jurisdiction. Only Art. 21 Hamburg Rules expressly establishes a juris-
dictional regime but the Hamburg Rules are not in force for any of the Member States
of the EU yet.
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126Where are the respective services under a contract of carriage performed? A first fea-
sible solution appears to give dominant weight to the delivery of the goods and con-
sequentially locate the place of performance at the place of delivery522 since it is only
with the delivery that the carrier’s obligations are fulfilled in their entirety. Although,
an intuitive glance however casts some doubt on this proposal: The delivery is only the
last action whereas the transportation as such took place beforehand. To rely on the
delivery would be tantamount to neglect the entire process of transportation as such.
To concentrate on the delivery would on the other hand draw a parallel to the treat-
ment of contracts for the sale of goods.523 But there the result weighs in more whilst
contracts for services by their very definition rather stress the element of activity.

127Another aspect pointing towards the place of delivery is the practical tendency of
cargo interests to sue the carrier there so as to elevate the place of performance under
(b) to produce an accordance between practice and legal rules. But on the other hand
one should not mix bills of lading with other contracts of carriage but rather draw the
proper divide. Under the latter the shipper is the likely plaintiff whereas under bills of
ladings in most instances the consignee becomes the main actor. Cargo interests only
seldom sue under the original contract of carriage since in most instances they are not
privy to this contract. Hence, the argument also exerts no great force. On the other
hand the number of possible places of performance is limited so that it does not escape
into the oblivion of negating any place of performance.524 For the sake of clarity it
should be maintained that under a bill of lading where the relevant activity is the
delivery of the goods, the place of performance is the place where such delivery is
effected.525

III. Traditional approach, Art. 5 (1) (a)

1. General considerations

128Since (a) is not limited to certain classes or categories of contracts it only requires the
classification of the matter at stake as contractual and no further or additional refine-
ments. If the correct order is chosen the negative issue of characterisation that the
contract at stake is not governed by (b) has already been ascertained in advance as one
correctly has started with (b). To proceed directly and primarily to (a) would be in-
correct.526 (a) is clearly conceived as a rule for the remainder of contracts not caught by
(b).527
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522 CA Rouen DMF 1998, 577, 579 with note Nicolas; Hau, ZZP Int. 5 (2000), 284, 289 et seq.; Meeusen/

Neut, in: van Hooydonk (ed.), Actualia zee- en vervoerrecht (Antwerp 2003), p. 37, 63; Stephan

Roland, Jurisprudence du Port d’Anvers 2003, 136.
523 Rb. Kh. Antwerpen ETL 2005, 657, 669.
524 Rb. Kh. Antwerpen ETL 2005, 687, 699 et seq.; Verguts/Verhees, TL 2003, 447 et seq.
525 Rb. Kh. Antwerpen ETL 2005, 671, 677.
526 As it unfortunately happened e.g. in LG Gießen IHR 2003, 276.
527 Hau, IPRax 2000, 354, 359; Newton p.116; Schoibl, JBl 2003, 149, 158.



129 Contractual matters still regulated by (a) are for instance: corporate matters;528 guar-
antees by third parties (which do not follow the guaranteed transaction with regard to
their places of performance529); agreements to negotiate;529a letters of comfort530 (since
unilateral promises ought to be characterised as contractual in nature531); other con-
tracts or agreements for the purpose of contributions to a common venture532 or re-
imbursement533 except insurance contracts; sale of immovables;534 sale of intangibles,
in particular sale of securities;535 licensing agreements;536 complex contracts (e.g. proxy
contracts537) insofar as they do not qualify as contracts for the sale of goods or the
provision of services;538 databank contracts; cooperation agreements; agreements not
to compete in certain markets; agreements to refrain from the use of certain trade-
marks, patents or other protected rights of intellectual property;539 contracts for the
carriage of goods but only insofar as they are – incorrectly540 – not identified as con-
tracts for the provision of services;541 letters of credit (if they are not characterised as
financial services and thus fall within (b)); bills of exchange.542

130 To subject claims, in particular restitutionary claims, based on the initial voidness or
invalidity of a contract under (a) in any event would disregard the watershed estab-
lished by (b), though.543 If the contract in question envisaged the sale of goods or the
provision of services, (b) should be master of the matter, not (a). Otherwise one would
on the second level deviate from the seminal decision544 on the first level to assert a
contractual characterisation and to stick with the approach lined out in Art.10 (1) (e)
Rome Convention, namely to let the contract govern the condictio indebiti as far as
possible.
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528 OLG Stuttgart NJW-RR 2005, 814, 815.
529 OGH SZ 71/191; Rauscher, in: FS Andreas Heldrich (2005), p. 933, 937.
529a Hof ’s-Hertogenbosch NIPR 2007 Nr. 40 p. 68.
530 CA Paris D. 2002 somm.1394 with note Audit; LG D�sseldorf RIW 2005, 629 with note Mecklenbrauck.
531 Mecklenbrauck, RIW 2005, 630, 631. Generally supra Art. 5 notes 34-37 (Mankowski).
532 Cf. Mora Shipping, Inc. v. Axa Corporate Solutions Assurance SA [2005] 2 Lloyd’s Rep. 769, 773 para. 19

(C. A., per Clarke L. J.).
533 Takahashi, Claims for contribution and reimbursement in an international context (2000) p. 27 et

seq.; cf. also Engdiv Ltd.v. G. Percy Trentham Ltd. 1990 SLT 617 (O. H., Lord Prosser).
534 Cf. only ØLD UfR 2006, 2794, 2797.
535 CA Paris JCP E 2006 Panorama 2575; Pålsson, SvJT 2001, 373, 380.
536 Fawcett, in: Fawcett/Harris/Bridge para. 10.45.
537 Cf. OLG Stuttgart IPRax 2006, 472; Michael Stürner, IPRax 2006, 450, 452.
538 Leffler, SvJT 2002, 816, 822. Questionable Cassaz. RDIPP 2006, 427, 429.
539 Vzngr. Rb. Arnhem NIPR 2003 Nr. 209 p. 318.
540 Cf. supra Art. 5 note 125 (Mankowski).
541 Rb. Kh. Antwerpen ETL 2005, 687, 700.
542 Matthias Kilian, BGH-Report 2004, 552, 553.
543 Contra Bajons, in: FS Reinhold Geimer (2002), p.15, 63 et seq.
544 Supra Art. 5 note 24 (Mankowski).



2. Relevance of the single obligation

131Under (a) the principle of characteristic performance does not apply,545 quite unlike as
under, and quite in contrast to, (b) but long asserted in the case law of the ECJ546 and
ever confirmed547 against fierce challenges.548 Every single obligation carries in prin-
ciple its own place of performance. It does not matter where the place of performance
of the characteristic obligation can be located, nor should a principle of priore temporis
(allocating most to the obligation first in time) weight be established.549 Relevant is
only the obligation specifically at stake and under surveillance. The wording empha-
sising “the obligation” (and not “the contract”) supports this contention which was
established by the ECJ as early as 1976550 and has despite the numerous challenges
never been corrected save for the legislative intervention in (b). The splitting-the-
cake solution formed part of an overall compromise with the defenders of the status quo
as otherwise reform of (1) would not have been achievable at all.551 Thus if it comes
down to (a) the relevant obligation at stake has to be identified.552

132Yet the principle gets some refinement: Secondary obligations, i.e. obligations arising
out of the breach of another obligation, the so-called primary obligation, do not keep
their own and independent place of performance, but follow the primary obligation.
The breach of the contract follows the contract. Accessorium sequitur principale.553 One
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545 Cf. only Furrer/Schramm, SJZ 2003, 105, 109; Kerameus, in: Liber amicorum Pierre Widmer (2003),

p.163, 166; Ignatova (fn. 5), p. 241 et seq.; Rodriguez (fn. 32), para. 659.
546 A. de Bloos SPRL v. Société en commandite par actions Bouyer, (Case 14/76) [1976] ECR 1497, 1508

paras. 8-14.
547 Leathertex Divisione Sintetici SpA v. Bodetex BVBA, (Case C-420/97) [1999] ECR I-6747, I-6790 et seq.

paras. 31-42; BGH NJW 1992, 2428; BGH NJW 1993, 2753; BAG AP Nr.1 zu Art. 5 Lugano-Abkom-

men Bl. 5R with note Mankowski; BGE 124 III 188, 190 et seq.; Aud. Prov. Barcelona REDI 1999, 706,

707 with note Gardeñas Santiago.
548 E.g. Cassaz. RDIPP 1996, 117; Cassaz. RDIPP 1996, 529, 538; Cass RCDIP 86 (1997), 585 with note

Gaudemet-Tallon = Clunet 125 (1998), 129 with note André Huet = D. 1998 somm. 279 with note

Audit; Cass. RCDIP 87 (1998), 117 rapport Rémery; Droz, D. 1997 chron. 351, 353. The story of the

jurisprudence of the ECJ concerning Art. 5 (1) Brussels Convention is very aptly told by Bajons, in:

FS Reinhold Geimer (2002), p.15, 19-35.
549 Rogerson, [2001] Cambridge Yb. Eur. L. 383.
550 A. de Bloos SPRL v. Société en commandite par actions Bouyer, (Case 14/76) [1976] ECR 1497, 1508

paras. 8-14.
551 Peter Arnt Nielsen, in: Liber Professorum College of Europe 2005, p. 245, 255; cf. also Klemm

(fn. 340), p. 61; Kropholler Art. 5 note 31.
552 Cf. e.g. AP Les Illes Balears AEDIPr 2005, 664; Trib. Padova, sez. Este RDIPP 2007, 147, 153.
553 Hassan Shenavai v. Klaus Kreischer, (Case 266/85) [1987] ECR 239, 259 para. 19; Leathertex Divisione

Sintetici SpA v. Bodetex BVBA, (Case C-420/97) [1999] ECR I-6747, I-6791 et seq. para. 38; Epheteio

Thessaloniki Arm. 1999, 1744; Rb. Kh. Gent TBH 2003, 175, 177; Rogerson, [2001] Cambridge Yb.

Eur. L. 383; Collins, in: Dicey/Morris para. S 11-252.



has to look at the obligation forming the basis of the legal proceedings,554 i.e. the one
which corresponds to the contractual right on which the plaintiff’s action is based.555

Insofar not the petitum as such but the causa petendi matters.556 As far as a right to be
paid damages or the dissolution of a contract on the ground of the wrongful conduct of
the other party are concerned, the obligation referred to in (a) is that which still arises
under the contract and the non-performance of which is relied upon to support such
claims or contentions.557 This also extends to claims for damages alleging and antici-
pating a future breach of contract.558 The obligation broken and the claim for damages
resulting from the breach, share the same place of performance which is determined
according to the primary obligation.559 The same applies if the breach of the contract
generates contractually agreed default payments or contractual penalties (regardless
whether besides or in lieu of damages).560 In essence and in the very result, it comes to
every party gaining its place of performance against the other party for the purposes of
jurisdiction.561

133 Likewise, accompanying duties follow the main and primary duties under the con-
tract.562 For instance, if a right to information is pleaded in order to gain necessary data
for a claim of payment, such a right is an accompanying right.563 On the other hand,
primary duties do not follow each other, but ought to be treated separately.564 The
equivalent rank of such primary duties is decisive, an equal weight and importance
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554 A. de Bloos SPRL v. Société en commandite par actions Bouyer, (Case 14/76) [1976] ECR 1497, 1508

para. 11.
555 A. de Bloos SPRL v. Société en commandite par actions Bouyer, (Case 14/76) [1976] ECR 1497, 1508

para. 13.
556 Trib. Bergamo RDIPP 2003, 451, 455 et seq.; cf. also Cassaz. RDIPP 2005, 443, 446.
557 A. de Bloos SPRL v. Société en commandite par actions Bouyer, (Case 14/76) [1976] ECR 1497, 1508 para.

14; Cassaz. Dir. mar. 96 (1994), 1047, 1048; BGE 122 III 45; OGH JBl 1998, 515; OGH IPRax 2002,

131; KantonsG Zug IHR 2005, 119, 121; Valloni p.105 et seq., 259.
558 BGE 124 III 188, 192.
559 Cf. only A. de Bloos SPRL v. Société en commandite par actions Bouyer, (Case 14/76) [1976] ECR 1497,

1508 para. 14; BGHZ 134, 201; BAG AP Nr.1 zu Art. 5 Lugano-Abkommen Bl. 5R with note Man-

kowski; OGH �JZ 2004, 140 = JBl 2004, 186, 187; Cassaz. RDIPP 2003, 973, 975; Dir. mar. 106

(2004), 1336, 1337; OLG Hamm NJW-RR 1995, 188; OLG Stuttgart RIW 2004, 711, 712; Aud. Prov.

Murcia REDI 2002, 371, 372 with note Carballo Piñeiro; Juzgado Primera Instancia n8. 1 Tolosa

(Guipfflzcoa) REDI 1998, 1, 277, 278 with note Jiménez Blanco.
560 Trib. Bergamo RDIPP 2003, 451, 455 et seq.
561 Schlosser, EuGV� (1996) Art. 5 EuGV� note 7; Bajons, in: FS Reinhold Geimer (2002), p.15, 46.
562 Cf. only Cassaz. Dir. mar. 2004, 1336; Cassaz. RDIPP 2007, 201, 203; BayObLG RIW 2001, 862, 863;

OLG D�sseldorf IHR 2003, 121, 122; OLG Stuttgart RIW 2004, 711, 712.
563 Banniza von Bazan (fn. 82), p. 92 et seq.
564 Cf. only Leathertex Divisione Sintetici SpA v. Bodetex BVBA, (Case C-420/97) [1999] ECR I-6747,

I-6791 et seq. paras. 38-40; BGH BGH-Report 2004, 549, 552 with note Matthias Kilian; OLG

D�sseldorf IHR 2003, 121, 122.



within the contractual structure is not required.565 Whether the duty in question is a
primary or a secondary or an accompanying one is determined according to the lex
causae, the substantive law applicable.566

134However, it must not be allowed to assume that if one party sues for payment and the
defendant invokes breach of contract by the plaintiff as a defence, the claimant’s
obligation is the obligation in question.567 The writ identifies the claim at stake, and
if the writ asks for payment, defenses are not to alter the qualification.568 If a letter of
credit is still deemed to be covered by (a)569 and the beneficiary sues the issuing bank,
the obligation in question is the obligation to pay, not any obligation to examine and
take up the documents presented.570 The contractual nature of a letter of credit should
be beyond any reasonable doubt.571

135Restitutionary claims stemming from the invalidity of contractual relationships borrow
their very nature from the contractual relationship.572 Accordingly and consequen-
tially, the place of performance designated for the contractual relationship should
prevail,573 not the search for a place of performance for the restitutionary claim in its
own right.574

136Concentration insofar features amongst the aims pursued by (a) not allowing for a
majority of places of performance to exist for a single obligation.575 The risk of irrec-
oncilable judgments contrary to Arts. 27; 34 (3), (4) militates against any other ap-
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565 Cf. Leathertex Divisione Sintetici SpA v. Bodetex BVBA, (Case C-420/97) [1999] ECR I-6747, I-6791 et

seq. paras. 38-40.
566 A. de Bloos SPRL v. Société en commandite par actions Bouyer, (Case 14/76) [1976] ECR 1497, 1509 para

15/17; OLG Stuttgart RIW 2004, 711, 712; The ``Sea Maas'' [2000] 1 All ER 536, 542 = [1999] 2

Lloyd’s Rep. 281, 284 (Q. B. D., Rix J.); Bajons, in: FS Reinhold Geimer (2002), p.15, 22.

Contra Rüßmann, IPRax 1993, 40; Karsten Otte, IPRax 2002, 132, 135.
567 Contra ØLD UfR 1993 A 802.
568 Cf. Pålsson, in: Festskrift til Ole Lando (1997), p. 259, 272 et seq.; Mankowski, EWiR Art. 5 EuGV�

2/99, 1117, 1118.
569 In favour of a characterisation bringing it under (b) supra Art. 5 note 90 (Mankowski).
570 Credit Agricole Indosuez v. Chailease Finance Corp. [2000] 1 All ER (Comm) 399, 406 et seq. (C. A.,

per Potter L. J.).
571 Cf. only Rb. Kh. Antwerpen TBH 1995, 429, 431; Claeys, TBH 1995, 433, 435 et seq.
572 Supra Art. 5 notes 45, 130 (Mankowski).
573 OGH EvBl 2002/172; Peel, [1996] LMCLQ 8, 13 et seq.; Dickinson, [1996] LMCLQ 556, 563; Tiefen-

thaler, �JZ 1998, 544, 545; Martiny, in: FS Reinhold Geimer (2002), p. 641, 653, 658; Jethan, ecolex

2003, 583, 584; Geimer/Schütze Art. 5 note 68.
574 Contra OGH JBl 1998, 515 = ZfRV 1998, 157; OGH ZfRV 1998, 161 = RdW 1998, 552; Bajons, in: FS

Reinhold Geimer (2002), p.15, 53 et seq.
575 Besix SA v. Wasserreinigungsbau Alfred Kretzschmar GmbH & Co. KG (WABAG) and Planungs- und

Forschungsgesellschaft Dipl. Ing. W. Kretzschmar GmbH & Co. KG (Plafog), (Case C-256/00) [2002]

ECR I-1699, I-1727 para. 29; Hof van Cass. ETL 2006, 49, 53.



proach.576 Courts can not get away with asserting to the contrary particularly, if they
have not made the effort the obligation at stake.577 Yet different obligations of equal
rank may have different places of performance in different states.578

137 Major problems occur if the law suit involves questions with regard to the contract in its
entirety, not to a single obligation. The main example is provided by negative declara-
tory actions that have the goal to declare the entire contract null and void. Two possible
ways out of the ensuing dilemma appear feasible: (i) to identify the obligation which is
the plaintiff’s primary target;579 (ii) to seize upon the obligation characteristic of the
contract in its entirety.580 The first solution is more consistent with the general ap-
proach whereas the second attempts at introducing a concept not followed generally,
through the backdoor for a special instance. On the other hand the first solution gen-
erates the need to identify the relevant obligation by a rather subjective criterion. The
plaintiff gets some opportunities to influence the choice, and there ought to be same
safeguards preventing the plaintiff from dominating the concrete result. He might have
a most pressing obligation in mind of which he wants to be liberated, but the writ might
not expressly reflect this, e. g. due to formalities of the national procedural law. To
materialise the plaintiff’s intention might in any event prove difficult.

3. Place of performance according to the applicable substantive law

138 Back in 1976 the ECJ developed the so-called Tessili-doctrine: For the purposes of
Art. 5 (1) Brussels Convention in its original version of 1968 the place of performance
ought to be determined pursuant to the substantive law applicable on the claim in
question.581 As for the reasoning the ECJ detected too big a divergence in the approa-
ches followed by the national laws of the (original) Member States as to gain an
opportunity to develop a uniform solution by comparing these national laws. Because
the Member States in their national laws determined the place of performance all too
differently the ECJ was not prepared to opt for an autonomous solution.582 This doc-
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paras. 38, 40.
579 BAG AP Nr.1 zu Art. 5 Lugano-Abkommen Bl. 6 with note Mankowski; USF Ltd. (trading as USF

Memcor) v. Aqua Technology Hanson NV/SA [2001] 1 All ER (Comm) 856, 862 (Q. B. D., Aikens J.);
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commentata 1986 I 689 with note Campeis/Arrigo de Pauli; OLG Frankfurt/M. RIW 1980, 585; OLG

Stuttgart IPRax 1999, 103.
580 André Huet, Clunet 110 (1983), 395 at 397; Gaudemet-Tallon, Rev. crit. dr. int. pr. 72 (1983), 516 at

518; cf. also Lima Pinheiro p. 83.
581 Industrie Tessili Italiana Como v. Dunlop AG, (Case 12/76) [1976] ECR 1473, 1486 paras. 13-15.



trine withstood every challenge which reached the Court,583 however massive these
challenges were,584 including a frontal head-on attack by A-G Lenz.585 The ECJ even
crushed586 a simultaneous rebellion by A-Gs Ruiz-Jarabo Colomer587 and Léger588 and
thus placated even the slightest doubts as to the firmness of its holdings.589 Obediently
the Tessili-approach was followed in the national courts at last.590 Finally, as part of the
overall compromise the doctrine found refuge in (a).591 The travaux préparatoires are
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Pr. 314, 329 et seq. (Q. B.D., Smith J.); Trib. Padova, sez. Este RDIPP 2007, 147, 153; Rb. Kh. Brussel
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p. 401, 408 et seq.; Leipold, in: GS Alexander L�deritz (2000), p. 431, 445, 451; Hausmann, EuLF
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quite clear and unambiguous in this regard.592 The traditional approach reasserts itself
and prevails insofar.593 To bring (a) and (b) more in line with each other, particularly
on the general line of a factual approach like under (b), might be a desideratum594 but
is a matter for a future regulatio ferenda, not for the present regulatio lata.595 You may not
like the compromise reached by the Community legislator, but you have to accept it
and can not ex post topple the defenders of the status quo insofar as they were successful.

139 Accordingly, the interpretation of (a), which was designed to keep the judge-made
Tessili -doctrine, should mirror the judgments of the ECJ as closely as possible. Under
(a) one has still to ascertain the applicable substantive law and must ask this law where
it locates the place of performance for the obligation in question.596 At least this gives a
clear guideline how to proceed and thus gains the edge over determining the place of
performance by reference to the nature of the relationship of the obligation and the
circumstances of the single case.597 As to substance the debtor can be sued where he is
obliged to perform according to substantive law.598 Paying due regard to the standing
line of decisions of the ECJ interpreting Art. 5 (1) Brussels Convention generates the
necessary guidance and thus meets the general requirements for clarity and security.
The ECJ held steadily rockfast to its line,599 and advising the court to deviate from it
would produce unwelcome insecurity.600 Admittedly, the ECJ might not be bound by
the travaux préparatoires601 but would nevertheless undermine the ratio underlying (a) if
it switched approaches. Furthermore, the alternative of an autonomous approach try-
ing to resemble (b) might result in chaos as it would have to surmount and overcome a
wealth of difficulties defining the “natural” place of performance for each type of
contract.602
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596 Cf. only OLG Stuttgart RIW 2004, 711, 712 et seq.; Rb. Rotterdam NIPR 2004 Nr. 156 S. 251;

Kropholler /von Hinden, in: GS Alexander L�deritz (2000), p. 401, 408 et seq.; Vlas, WPNR 6421

(2000), 745, 749; Jayme/Christian Kohler, IPRax 2000, 454, 460.
597 GIE Groupe Concorde v. Master of the vessel ``Suhadiwarno Panjan'', (Case C-440/97) [1999] ECR

I-6307, I-6351 para. 25.
598 Cf. only BAG AP Nr.1 zu Art. 5 Lugano-Abkommen Bl. 5R with note Mankowski.
599 See references in fn. 3.
600 Mankowski, EWiR Art. 5 EuGV� 1/02, 519, 520.
601 Klemm (fn. 340), p. 63 et seq.
602 Klemm (fn. 340), p. 64.



140In order to ascertain the applicable substantive law one has to employ the private
international law of the forum.603 The rules of PIL serve the very purpose to determine
the applicable law on the concrete claim. There is nothing more to it. In particular
nothing like a parallel between forum and ius shall be achieved by the Tessili-ap-
proach604 (and is a rather accidental result if the locus executionis coincides with the
place of business of the party responsible for the characteristic performance605). Tessili
was not about implementing a forum legis. Whilst back in 1976 even the PIL rules of the
Member States wildly differed, today the Rome Convention – but of course only for its
Member States – and in the near future the Rome I Regulation, provide uniform
European conflicts rules for contracts. Thus a possible source for diverging results has
been reduced and is scheduled to vanish further.606 That courts apply the conflicts rules
incorrectly and thereby would reach different results in cases of the same kind, does not
undermine the argument based on uniformity of the conflicts rules. Judicial errors
remain judicial errors and do not account for the quality of the rules the judges are
bound to apply. If judges neglect their duty to apply conflict rules contained in a treaty
ex officio and fall back on the substantive law of the lex fori, following a fact doctrine
without remorse and without a second thought,607 this is a deplorable result608 but no
inherent default of the Tessili-approach.609 Yet the adoption of the Tessili doctrine,
combined with vacillations between national laws on the place of payment, can lead
to perverse results depending on the accident of the court before which the matter is
brought, since for instance English, Dutch, Italian and Greek law make it generally
incumbent upon the debtor to physically seek out his creditor whilst German, French
and Belgish law opted for the opposite approach favouring the debtor’s residence.610

Summarisingly, the detour to PIL and the lex causae introduces an element of capri-
ciousness unto the proximity equation, varying according to the particular approach of
determing the place of performance employed by the concrete lex causae.611
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I-6307, I-6352 para. 30; Hau, ZZP Int. 5 (2000), 284, 287.
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362 = [2000] I. L. Pr. 29 (C.A.); The ``Ethniki'' [2000] I.L. Pr. 426 (C.A.); Credit Agricole Indosuez v.

Chailease Finance Corp. [2000] 1 All ER (Comm) 399, 410 (C. A., per Potter L. J.); John Charles Barry

v. Kenneth Bradshaw [2000] I. L. Pr. 706 (C. A.); Pret. Burso Arsizio Dir. comm. int. 2001, 935.
608 Cf. only Sánchez Lorenzo, REDI 1998, 319; Briggs, (1999) 70 BYIL 319, 337; Esteve González, AEDIPr

2000, 816, 818; Portatadino, Dir. comm. int. 2001, 937.
609 Tentatively contra Kubis, ZEuP 2001, 737, 746.
610 Cf. only Reed, (1999) 18 Civ. Just. Q. 218, 234 et seq.
611 Newton p.122.



141 General assertations that negative obligations (i.e. obligations to refrain from doing
something specified) do not have any place of performance,612 are rash and in this
generality not supported by a correct application of the normative approach namely to
refer to the applicable substantive law: If the applicable law equals such place of per-
formance with the debtor’s or the creditor’s domicile, a place of performance can be
identified,613 and at the same time the danger of multiple places of performance (which
indeed are not desirable614) would be effectively banned.

142 The substantive law applicable is not bound to be of national origin. To the contrary,
uniform law could play a major role. Insofar as uniform law is applicable pursuant to its
own rules on its on own scope of application it also fits well into the overall scheme
designed by (a). Uniform law forms a kind of substantive law and features as part of the
legal orders of its member states. Accordingly, it must find proper application if a
recourse on substantive law takes place. This has always been recognised under Art. 5
(1) Brussels or Lugano Convention and holds true for (a), too.615 The main example in
the past was provided by the CISG,616 in particular Art. 57 (1) (a) CISG with the much
criticised617 consequence of a forum actoris for the seller. Today the bulk of sale of goods
within Europe is dealt with under (b) without having recourse to the applicable sub-
stantive law. Thus the CISG has lost much of its impact for (1).618 Only under (c) can
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[1997] I.L. Pr. 825, 827; Hof Gent TBH 1998, 389 with note Watté; Hof Brussel R.W. 1998-1999, 924,
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et seq.



some instances can arise where Art. 57 (1) (a) CISG still comes into operation for the
purposes of the European jurisdictional regime.619 It is definitely wrong to start with a
combination of (1) and CISG.620

IV. Scope of Art. 5 (1) (c)

143(c) is not the catch-all clause that it might appear at first glance. It covers only those
cases which drop through the net of (b). (c) at second glance may even appear re-
dundant but on closer inspection serves a useful and unique purpose if only in limited
circumstances. Certainly (c) would be redundant (or politely expressed: declaratory621)
if it served as a simple reminder of the very existence of (a) insofar as cases are con-
cerned which are covered by (a) in its own right.622 There is, however, one variety of
cases which do not fall under (a) in its own right since insofar (a) would be derogated
from by (b): contracts for the sale of goods or for performing services where under (b)
the place of performance would be located outside the EU. Generally, (b) would govern
those cases but would not lead to special jurisdiction in contract inside the EU. Now
enter (c) which, after the factual approach failed to identify a special forum in a
Member State and pointed towards some place in a non-Member State, changes ap-
proaches and switches over to the normative approach followed by (a).623 This is
confirmed by the travaux préparatoires.624 The plaintiff gets some kind of a second
chance to establish special jurisdiction.625 In practice, exporting companies established
in the EU might profit to the detriment of their partners in contract who are estab-
lished outside the EU.626 This draws criticism from some quarters.627
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623 OLG D�sseldorf IHR 2004, 108, 110; OLG Frankfurt RIW 2004, 864, 865; Trib. Padova EuLF 2006,
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625 Kubis, ZEuP 2001, 737, 751; Carballo Piñeiro, REDI 2002, 372, 377; Hau, ZZP Int. 7 (2002), 214, 219;
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626 Hau, IPRax 2000, 354, 360.
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144 Besides this it is often argued that (c) also applies if the application of (b) leads to
multiple places of performance.628 Then, these authors submit, a place of performance
under (b) should be deemed unidentifiable.629 The alternative, however, should be first
to look whether one amongst the place of performances is the dominating one. All and
any means of properly understanding and construing (b) have to be employed before
one could resort to (c) which as some kind of escape clause should insofar be treated as
a last resort or ultima ratio.

V. Agreements on the place of performance

145 Determining jurisdiction under (1) leaves some room for doubt and insecurity. Parties
and their advisers might want to strike out or at least reduce the remaining potential
for insecurity. Their ingenuity can result in an agreement on the place of performance
in the contract itself. The words “unless otherwise agreed” in (1) (b) evidence that the
jurisdictional rule gives way and cedes if such clause is legally recognised.630 Although
(1) (a) does not contain alike or similar words expressly the prevalence of recognised
clauses is upheld.631 It is clearly wrong to restrict such precedence of party autonomy to
(b) – with the consequence that in the event of a contractual agreement one had to
leave only (b) and had to fall back on (a).632 (a) is equally subjected under the reign of
party autonomy; otherwise one would substantially change the approach generally ac-
cepted under Art. 5 (1) Brussels Convention633 and would separate (a) from its prede-
cessor whilst the opposite approach should prevail.634 Equally wrong would be the ad-
versary approach635 to have recourse to (a) every time an agreement on the place of
performance is in question.636 Proposals to dispose of the possibility to agree on the
place of performance and to refer the parties exclusively to the possibility to conclude
agreements on jurisdiction637 did not succeed, either. Yet if an agreement on the place
of performance conflicts with a jurisdiction in the same contract (a rare event to be
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628 E.g. Marie-Élodie Ancel, RCDIP 90 (2001), 158, 160.
629 Same references as in the last fn.
630 Overly thoughtful Eltzschig, IPRax 2002, 491, 493.
631 Micklitz/Rott, EuZW 2001, 325, 329; André Huet, Clunet 128 (2001), 1126, 1129; Kropholler Art. 5

note 35; Wernicke/Vera Hoppe, MMR 2002, 643, 645; Rommelaere, Rev. dr. comm. belge 2003, 103,

105; Ganssauge (fn. 325), p. 23; Mankowski, LMK 2005 Nr.155248; cf. also BGH RIW 2005, 776, 777.

Doubting Hau, IPRax 2000, 354, 360.
632 As Takahashi, (2002) 27 Eur. L. Rev. 530, 537 erroneously assumes.
633 Siegfried Zelger v. Sebastiano Salinitri, (Case 56/79) [1980] ECR 89, 97 para. 5; Mainschifffahrts-Genos-

senschaft eG (MSG) v. Les Gravières Rhénanes SARL, (Case C-106/95) [1997] I-911, I-943 para. 30;
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634 Klemm (fn. 340), p. 65 et seq.
635 As uncunningly implemented by BGH RIW 2005, 776, 777 et seq.
636 Mankowski, LMK 2005 Nr. 155248.
637 Harald Koch, JZ 1997, 841, 843; Schack, ZEuP 1998, 931, 939, Leipold, in: GS Alexander L�deritz

(2000), p. 431, 449.



observed only if draftsmanship has completely failed) the latter must prevail since the
jurisdiction clause principally generates exclusive jurisdiction.638

146There is a sharp distinction between two types of agreements on the place of perform-
ance: The first designs a place which bears some factual relationship with the perform-
ance of the contract. It is fully recognised without a need to pay observance to par-
ticular formalities.639 That the parties had at the back of their minds to influence
jurisdiction, is neither required nor necessary.640 It does not even prove detrimental
if the contract confers an option upon one of the parties to choose the relevant place,
e.g. the place of payment under a letter of credit or any other contract.641 Insofar the
other party arguably can be said to have waived their right to certainty putting itself at
the mercy of the claimant.642 In addition, it should not be stated as a prerequisite that
parties intended to deviate from the place of performance to be established ex lege
lacking any agreement.643 Even a declaratory agreement in substance confirming such
place of performance still serves clarity and simplifies matters.

147The second kind of agreement on the place of performance is inserted in the contract
for the sole purpose of ascertaining and distributing jurisdiction; it designs a place
which does not bear a factual relationship with the performance of the contract.
Looking not at the words of the clauses but at their purpose the latter type aims solely
at influencing jurisdiction and should thus be treated as a jurisdiction clause. It should
be measured against Art. 23 and must fulfil the formal requirements spelled out
there.644 Furthermore it can fall victim to the restrictions in Arts. 13; 17; 21 if they
are applicable.645 Compared to, and contrasted with, Art. 5 (1) Brussels Convention
the latter emphasis is even strengthened as (b) establishes a fact-oriented notion of
“place of performance”.646 A place of “performance” without an actual connection
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641 Credit Agricole Indosuez v. Chailease Finance Corp. [2000] 1 All ER (Comm) 399, 411 et seq. (C.A., per

Potter L. J.).
642 Cf. Rogerson, [2001] Cambridge Yb. Eur. L. 383.
643 Contra OLG Kçln IHR 2006, 86, 87.
644 Mainschifffahrts-Genossenschaft eG (MSG) v. Les Gravières Rhénanes SARL, (Case C-106/95) [1997]

I-911, I-943 et seq. paras. 31-35; GIE Groupe Concorde v. Captain of the vessel ``Suhadiwarno Panjan'',

(Case C-440/97) [1999] ECR I-6307, I-6351 et seq. para. 28; BGH NJW-RR 1998, 755; OLG Kçln

IHR 2006, 86, 87; LG Trier IHR 2004, 115, 116; Schack, IPRax 1996, 247; Kropholler Art. 5 note 36.
645 Kropholler Art. 5 note 36.
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with the subject-matter can be regarded as fictitious.647 (1) in its entirety follows an
effective and objective approach, not one relying on fictivities, hence, a deviation
should pay due regard to this basic feature.648 On the over hand, not every deviation
from the place of performance as ascertained under (a) in particular qualifies the
agreement as an abstract one.649 In any event, an abstract agreement is identified if
performance is not at all possible at the agreed place.650 This circumscribes the neces-
sity that the place of performance agreed upon must bear some relation to the reality of
the contractual exchange and does not refer to concepts of factual impossibility as they
might be contained in national laws.651

148 Whether the parties have reached an agreement as to the place of performance (or
only consented as to a mere address of delivery652), whether the necessary consensus
exists653 and whether an agreement might have been terminated, rescinded or revoked
afterwards, has to be determined in accordance with the applicable substantive law.654

Matters of construction and interpretation are also subjected to the lex causae655 (and
not to the law of the place of performance possibly agreed upon656). The lex causae is
even called upon to decide whether such an agreement is permissible at all.657 (1) does
not contain appropriate yardsticks for answering these questions autonomously.658 To
the contrary, since even Art. 23 (the most appropriate place where to find something
about consensus in the entire Brussels I Regulation and the hypothetical place where
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653 Cf. OGH ZfRV 2002/49: Unilateral request to perform at a certain place does not suffice.
654 Siegfried Zelger v. Sebastiano Salinitri, (Case 56/79) [1980] ECR 89, 97 paras. 5 et seq.; BGE 122 III 249,

251; BGH RIW 2005, 776, 777 et seq.; OLG Karlsruhe RIW 1994, 1046, 1047; OLG D�sseldorf IHR
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with note Samyn; Kropholler /von Hinden, in: GS Alexander L�deritz (2000), p. 401, 409; Eltzschig,

IPRax 2002, 491, 494; Leible, in: Rauscher Art. 5 note 44; Layton/Mercer para. 15.045; Rauscher, in: FS
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656 As proposed by Christian Kohler, IPRax 1983, 265, 268.
657 Siegfried Zelger v. Sebastiano Salinitri, (Case 56/79) [1980] ECR 89, 97 para. 6; BGE 122 III 249, 251;

Hof Antwerpen TBH 1995, 387, 388 with note Erauw; Hof Antwerpen TBH 2003, 150, 151 with
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to look at in this respect) does not contain respective answers,659 the parallel with
Art. 23 is a supporting reason for referring to the applicable substantive law. If the
private international law of the forum permits so, the parties are free to choose another
applicable law for the agreement on the place of performance than for the remainder of
the contract.660 Such dépeçage by choice of law will, however, only randomly appear in
practice as it complicates matters without a discernible gain. Yet it should be stressed
and emphasised that the requirements of the lex causae for the validity of such agree-
ments on the place of performance are additional to the autonomous requirement of a
factual relationship between the agreed place and the exchange of performances.661

149Generally, it should be called into recollection that the nomination of a place of
performance or the inclusion of Incoterms merely in invoices or alike, e.g. documents
issued subsequently to the conclusion of the contract as such, regularly does not
amount to any kind of agreement subject to the lex causae and can thus not carry an
agreement on the place of the performance, either.662 The consensus required is lack-
ing.663 The case might be different if the other party has agreed to the nomination in
the past. Even if the other party did not reject such nomination repeatedly in the past,
consensus can be deemed to exist at least if one is prepared to apply Art. 23 (1) (3) by
way of analogy. Nevertheless, the mere inclusion of an Incoterm might not amount to a
proper agreement on the place of performance.664

150In practice, it would go way too far to assume that agreements on the place of per-
formance are generally invalid if they determine the seller’s place of business as the
place of performance. Firstly, under most contracts (and not only under those featuring
“ex works” or similar provisions) the seller’s place of performance bears some relation
with the actual exchange of performance.665 Secondly and even more importantly, that
an agreement falls within the second category is by no means equivalent to invalidity.
If and insofar as such agreement fulfils the requirements of Art. 23, it is valid, however
remote the agreed place might be from the actual exchange of performances. Agree-
ments on places of performance will mainly appear in pre-printed form as part of
General Terms and Conditions.666 Thus they will in most instances comply with
Art. 23 (1) (a).667
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661 Wautelet, 3 Col. J. Eur. L. 465, 472 (1998).
662 OGH EuLF 2005, II-80, II-81; KantonsG Zug IHR 2005, 119, 121; Rb. Kh. Hasselt IHR 2005, 114, 115.
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151 An agreement on the place of performance might not withhold and might not stand in
the light of the later performance of the contract. The parties might have agreed on X
as the place of delivery of the goods whereas later-on delivery is effected by the seller in
Y and accepted by the buyer. Then the parties in their autonomy lifted and waived the
original agreement and entered into a replacing agreement tacitly.668

152 In any event, an agreement on the place of performance needs to be distinguished from
a mere agreement on the place of payment.669 The latter does not provide the necessary
width to indirectly determine the forum for the entire contract but is expressly related
to only one of the obligations. A concentration of disputes is not accomplished since
the court of the place of payment will have only jurisdiction to entertain suits for
payment670 whereas disputes regarding the delivery of the goods are not covered.671

Nevertheless, in this limited capacity it ought to be recognised672 since party autonomy
is granted and an agreement for the place of payment is only a minus to an agreement
on the place of performance for all contractual obligations.673 That this results in a split
between the places of performance of the single obligations contrary to the concept
followed by (b) has to be accepted, though is unwelcome.674 At least it should not be
caused to switch over to (a) by operation of law.675 The concept underlying (b) cedes if
an agreement by the parties is made however restricted in scope it might be. Likewise it
should be recognised if parties opted to depart from (b) in favour of adopting the Tessili-
approach676 – volenti non fit iniuria. Whether an agreement upon the place of delivery
constitutes an agreement on the place of performance is a matter of interpretation of the
respective contract term.677

153 If the parties only agree upon a place of performance for the main and characteristic
obligation, the place of payment should be determined according to (b) and thus by
operation of law follow this agreed place of performance.678 The parties might not have
considered this consequence when drafting their agreement, but the concentration
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671 Vlas, NILR 2004, 451, 452.
672 Tentatively contra Vlas, WPNR 2000, 745, 749; Koppenol-Laforce/Van Rooij, AdvBl 2002, 418, 421;

Broeckx, Nieuw Juridisch Weekblad 2003, 186, 193; Kruger, TBH 2003, 352; Rauscher, in: FS Andreas

Heldrich (2005), p. 933, 947.
673 Klemm (fn. 340), p. 205 et seq. Cf. also Rogerson, [2001] Cambridge Yb. Eur. L. 383.
674 Contra Rauscher, in: FS Andreas Heldrich (2005), p. 933, 946 et seq.
675 Tentatively contra Rb. Kh. Hasselt TBH 2002, 595; van Houtte, TBH 2002, 595, 596; Stuer, TBH

2003, 152, 153.
676 Heuzé, RCDIP 89 (2000), 595, 625; André Huet, Clunet 128 (2001), 1126, 1127; id., in: M�langes en

l’honneur de Paul Lagarde (2005), p. 417, 429; Leible/Sommer, IPRax 2006, 568, 570 et seq.
677 OGH EuLF 2005, II-82.
678 Klemm (fn. 340), p. 204 et seq.



effect aimed at by (b)679 demands such consequence unless the parties have expressly or
impliedly agreed upon a differing place of payment.680

VI. Special rule in Art. 63

154If a defendant is domiciled in Luxembourg is sued in another Member State based on
(1) and the place of delivery for goods or for performance of services is also in Lux-
embourg, this defendant has the opportunity to invoke that the court does not have
jurisdiction pursuant to Art. 63 (1). Yet this special rule has lost almost all its weight
after (b) has come into force since the connecting factors employed by (b) are essen-
tially identical with the additional requirements which must point to Luxembourg in
order to make Art. 63 (1) operative. Art. 63 (3) states an express exception from
Art. 63 (1) for contracts on the provision of financial services. Furthermore it expires
on February 29, 2008 by virtue of Art. 63 (4).

C. Special jurisdiction in maintenance matters, Art. 5 (2)

I. General remarks

155Special jurisdiction in matters relating to maintenance are granted by virtue of (2). (2)
is not a rule on the scope of application681 although it unambiguously indicates that not
all matters of family law are excluded from the Brussels I Regulation; yet the relevant
provision for ascertaining this submission still is Art. 1 (2) (a).682 The purpose behind
(2) is to give a helping hand to those presumably in need. Maintenance can literally be
of the most vital importance to the creditor as he needs it for living. Since a compara-
tive survey easily reveals that in substantive law maintenance requires the creditor’s
dependency,683 effective protection to the creditor and the consequential need for
effective jurisdiction not deterring the creditor become paramount. The creditor and
maintenance applicant can be regarded as the weaker and more deserving party.684

Accordingly, (2) sympathises with the creditor and guarantees the creditor a forum
actoris mainly for social purposes.685 The creditor can raise his claim in the court of his
domicile or habitual residence. He does not have to incur travelling expenses and does
not have to deal with the misfortunes of a legal system or court system alien to him or
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682 For an attempt to conceptualise the relation between Art. 5 (2) and Art.1 (2) (a) as well as between

Art. 5 (4) and Art.1 (1) Carrillo Pozo, in: Calvo Caravaca, Art. 5.2 CB note 4.
683 Infra Art. 5 note 158 (Mankowski).
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685 Cf. only Jayme/Kohler, IPRax 2004, 481, 487; Hau, GPR 2005, 143, 145.



his advisors.686 The respective burden is on the debtor who in derogation from, and
reversal of, the general principle contained in Art. 2 does not get jurisdictional pro-
tection.687 Since the court seized has to assess the applicants needs and which level of
living is prevailing, it makes additional sense to stick with the applicant’s domicile or
habitual residence.688 The defendant can not complain about gross unfairness as his
personal relationship with, and his duty to care for, the applicant draw him towards the
applicant.689

156 That this approach also enhances the position of wealthy maintenance creditors is
accepted as a consequence which could not to be avoided without major definitional
and even more severe practical difficulties. The approach draws a very welcome par-
allel to the basic connecting factor employed in Art. 4 of the 1973 Hague Maintenance
Convention for the purposes of private international law.690 After some reconsidera-
tion in the process of drafting the Brussels IIbis Regulation (2) has regained its deserved
place as the central rule for jurisdiction in maintenance matters.691 Consequentially, it
appears not to be subjected to legislative scrutiny.692 Wealthy and well-advised clients
who plan for handling possible maintenance obligations to be incurred in the future
might nonetheless succumb to the temptation of concluding a convenient agreement
on jurisdiction with the prospective maintenance debtor. This opportunity arises since
(2) – like Art. 5 in its entirety – is dispositive law and can be derogated from.693

157 (2) basically uses the technique of a so-called alternative Anknüpfung. It does not
employ a single connecting factor but two connecting factors. The plaintiff can choose
between the two of them. It is not required that the plaintiff has both his domicile and
his habitual residence in the same state, but it is sufficient for jurisdiction that one of
those two can be found in order to establish jurisdiction. This favours the plaintiff in
one respect but such an inclination can be borne since in the vast majority of cases the
plaintiff’s domicile and habitual residence coincide. In practice, family courts apply (2)
rather frequently.694 In a broader context, (2) is under legislative review altogether.
The Commission has tabled a Draft Regulation on maintenance obligations695 which
might become a full-fledged Regulation in the next years as part of the building-up of a
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European family law.696 The rules on jurisdiction are expected to remain basically
unaltered but for replacing the debtor’s domicile with the debtor’s habitial residence.697

II. Characterisation: maintenance

158No express definition of maintenance is given in the Brussels I Regulation. However, it
appears advisable and legitimate to borrow the definition from the system of Hague
Convention dealing with maintenance matters. Although they do not contain an
express definition either, almost unanimous consensus has developed the following
definition of maintenance: Maintenance secures the insofar dependent creditor’s ele-
mentary needs and costs of living by transfers from the debtor’s side.698 Paramount
elements are that the creditor is in a need to receive, and that the debtor is in a
financial position to comply.699 The recipient’s needs, the payer’s means and the sup-
portive nature of the payment are what matters.700 Recourse must not be held to
substantive law, neither of the lex fori nor of the lex causae.701

159This broad definition is supported by the Report Schlosser.702 Which denomination the
instances carry according to national law, does not matter. It is not required that na-
tional law coins them “maintenance”.703 Substance, not denomination matters. For
instance, the so-called Heiratsgut in Austria (some kind of dowry) may qualify as
“maintenance” for the purposes of (2)704 overcoming dogmatic restraints inherent in
domestic law.705 Nor is it relevant whether lump sum payment is required or at least
optionally permitted, or whether, in turn, payment in instalments or periodic payment
is demanded or optional and whether instalments have to be paid monthly, in every
second, third or sixth month, yearly or else regularly or whether a single lump sum
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701 Carrascosa González, REDI 2004, 225, 236 et seq.
702 Report Schlosser para. 92.
703 Cassaz. RDIPP 2004, 678, 682 et seq.; Hausmann, IPRax 1990, 382, 387; Martiny, Rec. des Cours 247
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payment does the trick.706 This form of payment may also be in the nature of mainte-
nance where the capital sum set is designed to ensure a predetermined level of in-
come.707 The mode is immaterial. It is either payment in money or specific perform-
ance in natura are equally covered.708 The choice of method of payment cannot alter
the nature of the aim pursued.709 Likewise, that orders are also sought for ownership in
certain property to be transferred between debtor and creditor cannot call in question
the nature of the order sought as an order for the provision of maintenance since the
aim is still to make provision, by means of assets in stead of a clear cut capital sum, for
the creditor’s maintenance.710 Whether the court deems itself bound by an agreement
between former spouses concerning the separation of goods does not bear any rele-
vance, either.711

160 Contrary to the approach taken by the 1973 Hague Maintenance Conventions, (2)
does not mention any specific legal basis for the maintenance claim; this marked
difference in the wording should be noted but nevertheless not be overemphasised.712

The Report Schlosser also suggests that maintenance under (2) should be restricted to
the field of family law713 leaving obligations arising from the law of torts outside,714

likewise specific kinds of an employer’s obligations towards his pregnant female em-
ployees. Contractual maintenance agreements do not feature amongst the qualifiers, at
least, insofar as a maintenance obligation did not exist previously.715 The contractual
nature and its independency from the wife’s needs, the Islamic morning gift (mahr)
does not feature as a maintenance issue, either.716

161 Characterisation as a maintenance issue also applies to property adjustments which
can not be characterised as a division of matrimonial assets.717 If the provision awarded
is designed to enable the benefited party to provide for himself or if the needs and
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(2005) p.193.
716 Spellenberg, in: Staudinger, BGB, Internationales Verfahrensrecht in Ehesachen (2005) § 606a ZPO

note 239.



resources of each of the parties are taken into consideration in the determination of its
amount, it is concerned with maintenance.718 On the other hand, where the provision
awarded is solely concerned with dividing property between the spouses, it will be
concerned with rights in property arising out of a matrimonial relationship719 and thus
falling outside the scope of the Brussels I Regulation by virtue of Art. 1 (2) (a). Grow-
ing confusion and intermingling between matrimonial property and maintenance on
the one hand and multi-purposiveness on the other hand in substantive law might mar
the distinction in the concrete case, though.720 On the other hand, it does not amount
to something even remotely akin to a révision au fond if this is assessed by the court in
the state where recognition or enforcement is sought.721 Charges on property or prop-
erty transfer also can be instrumentalised for purposes of maintenance.722 This could
bring for instance the splitting of pension titles (Versorgungsausgleich), as known to
German or Dutch law within the definition, but only if and insofar as Art. 1 (2) (a)
does not come into operation.723 Yet the distribution of the common premises between
spouses after a divorce might be qualified as a matter falling under Art. 1 (2) (a).724

Generally, the legal orders of the Member States do not let maintenance derive from,
and originate from, rules governing matrimonial regimes.725

162If courts are asked for multiple orders in particular in divorce proceedings regulating
both the matrimonial relationships and the maintenance issues, it must be carefully
distinguished between those orders which relate to rights in property arising out of a
matrimonial relationship and those which relate to maintenance having regard in each
particular matter to the specific aim of the respective order.726 Yet in some instances
instruments provided for by national law might serve dual or multiple purposes and
include e.g. an element of compensation or damages. Then it depends on which is the
more or most dominant of the two or multiple purposes, whether the respective in-
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strument can be classified as maintenance. Prestations compensatoires pursuant to
Arts. 270 et seq. Code civil contain a compensatory element, yet their prevailing
purpose dealing with the possibilities of either party and their respective needs qualifies
them as maintenance.727 In turn, they do not fall within the scope of the Brussels IIbis
Regulation.728 Equally immaterial is as to whether adaptations, alterations or else
modifications due to a later change of circumstances are possible.729 Maintenance is
at stake where the claim is that it involves payments for pregnancy, childbirth and the
needs of the mother of the newly born during the months immediately following the
birth,730 but only insofar as their debtor is the (presumed) father not a body of social
security. On the other hand, claims possibly arising from the breakdown of a personal
relationship as such do not qualify as maintenance but ought to be treated as tortuous
damages under (3).731

163 The notion of maintenance also covers ancillary issues and accompanying entitle-
ments as e.g. a right to information.732 In particular, an entitlement as to make the
other spouse pay for the initiation of maintenance proceedings, as e.g. provided for by
§ 1360a (4) BGB, is included.733 Yet the court should be astute and conscience does not
accept jurisdiction over matters which fall outside either (2) or – for instance by virtue
of Art. 1 (2) (a) – the entire Brussels I Regulation, particularly matters concerning
rights in property arising out of a matrimonial relationship.734 On the other hand, if
mere preliminary matters are related to the field excluded by Art.1 (2) (a), (2) still
applies in its own right.735

164 Maintenance obligations arising out of, or in relation to, wills and succession are also
treated cautiously under Art. 1 (2) (a). Generally, maintenance claims arising under
the law of successions are excluded form the scope of (2).736 However, an application
by a widow for an order for maintenance by way of periodical payments of the net
estate of her late husband as provided for e. g. by sec. 2 Inheritance (Provision for
Family and Dependants) Act 1975 in England, might fall within (2).737
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III. Maintenance creditor

165A maintenance creditor is not only the creditor who has already been awarded main-
tenance, i.e. one who already has obtained a title. To restrict the notion of mainte-
nance creditor to this class of creditors would severely limit (2) insofar as under this
assumption only claims for alterations of already existing judgments would fall under
(2).738 The correct approach is to broaden the notion and to provide the envisaged
protection to persons seeking, and applying for, maintenance. Consequentially, main-
tenance creditor is every person who raises a claim in maintenance including a person
bringing a maintenance action for the first time.739 He who alleges to be a creditor in
maintenance is a maintenance creditor for the purposes of (2). Material dependency is
an issue that is only to be questioned at the core of the matter740 under the rather
formal umbrella of respective allegations. In another way an additional advantage
arises in that this is in line with the interpretation741 of the 1973 Hague Convention.742

Ex post the answer to the question appears so obvious and trite that the question was
better off never to have been asked and even less have reached the ECJ.743

166It is for the ensuing judicial procedure to ascertain by its process whether the alleged
claim exists or not. At the level of determining jurisdiction it would be unnecessary,
unwise and costly to indulge into the material questions of substantive law. This holds
to be particularly true for incidental or preliminary questions like affiliation, paternity
or parentage: They can not be regarded properly as problems of jurisdiction.744

IV. Lawsuits covered

1. Lawsuits by the maintenance creditor

167As to the personal ambit of (2), lawsuits brought by the maintenance creditor are
undoubtedly covered and included in (2). It is the paramount purpose of (2) to protect
the maintenance creditor in person.
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2. Lawsuits by the maintenance debtor

168 Taken literally, matters relating to maintenance are also suits which are commenced by
the prospective maintenance debtor. The prospective debtor might launch a pre-emp-
tive strike and apply for a negative declaratory judgment that he, in fact, does not owe
maintenance to the alleged creditor if a negative declaratory action is an instrument
familiar to the procedural rules of the forum.

169 Reversing the procedural roles of the parties does not reverse the respective positions of
creditor and debtor under substantive law. Accordingly, (2) would by no means grant a
forum actoris to the debtor, but allow only for jurisdiction at the place where the
creditor has his domicile or habitual residence. As Art. 2 already vests general juris-
diction in the courts of the state where the defendant has his domicile, holding (2)
applicable would only widen the spectre of possible fora if the creditor has his habitual
residence in another state than the state where he has his domicile, or if status pro-
ceedings are involved. Hence, the question as to whether (2) also covers suits initiated
by the debtor, only arises in limited circumstances.

170 An affirmative answer in favour of such an approach can be identified in two argu-
ments: Firstly, applying (2) would not do injustice to, or would not be unfair to, the
creditor. He gains a home advantage or at least a jurisdictional fair game in a court of
status proceedings with which he bears a major personal link. Secondly, negative
declaratory actions are covered by both (1) and (3).745 Systematically, (2) would be
alienated from its sister heads of special jurisdiction if the affirmative answer was
refused.

171 Nevertheless, (2) could be understood as a favour personally benefiting the mainte-
nance creditors for his presumedly pressing needs. Hence, its rationale can be construed
as a limited one, not fitting suits commenced by other plaintiffs other than the creditor
himself.746 The Schlosser-report also is rather sceptical and eventually dismissive of any
contention that negative declaratory actions should come within (2).747 Hence, both
the purposive and the genetic interpretation point towards the negative answer.748

3. Applications to vary a previous maintenance order

172 Ideally the amount of maintenance granted should reflect the actual need on the
creditor’s side and the actual possibilities on the debtor’s side. In the real world, how-
ever, a judgment for maintenance or another maintenance order can only reflect the
needs and possibilities at the time when the judgment or order is rendered. Hence, in
the course of fate the circumstances might vary substantially, and either party might
apply to the court in order to vary the previous order and to adapt the award made to
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the then prevailing, new circumstances. National law should allow for this, as e. g.
§ 323 ZPO in Germany does.

173Generally, (2) covers such applications.749 This encompasses actions where the
amount of maintenance due had not been fixed previously, actions to vary an amount
already fixed ore actions to require the maintenance to be paid where the defendant is
in arrears or refuses to pay.750 Yet the connecting factor in (2) is not adapted as to
automatically vest jurisdiction in the court which rendered the first judgment now to
be altered.751 A fossilisation or petrification does not take place.752 Rather (2) sticks
with its ordinary scheme and vests jurisdiction in the courts of the creditor’s domicile
or habitual residence at the time when the application is lodged.753 Insofar (2) does not
establish a forum actoris for the maintenance debtor wishing to alter a previous order for
maintenance.754 The lack of a petrification and the ensuing possibility of a divergence
instead of an extended kind of perpetuatio fori might lead to the doubtful consequence
that a court has to alter a maintenance order based on either foreign law or on another
substantive law than that applied by the original court, neither of which is reassound-
ing.755

174If a judgment debtor ordered to pay maintenance files an application to the court, (2)
applies in principle756 but its operation will in most instances be excluded by the
opening words of Art. 5 that special jurisdiction can only be located in an other Mem-
ber State than the one where the defendant has his domicile. Since creditor and debtor
refer to the position of the respective parties towards the claim and not to their roles in
the proceedings, (2) would in these circumstances lead to jurisdiction at the place of
the maintenance (judgment) creditor’s domicile or habitual residence. The only in-
stance where (2) is not excluded then arises if the creditor has his habitual residence in
another Member State than the one where he has his domicile. In any event, appli-
cation to vary a maintenance order originally made by the family court hearing divorce
proceedings can not be regarded as an ancillary matter to the divorce proceedings since
the latter are not pending anymore.757

175Applications for alterations of an existing judgment must not be confused and inter-
mingled with appeals. Whether an appeal is (still) permissible has to be determined
pursuant to the procedural rules of the forum. As long as an appeal is permissible, a
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749 Jackie Farrell v. James Long, (Case C-295/95) [1997] ECR I-1683, I-1706 para. 20; OGH JBl 2003, 54;

OLG Frankfurt IPRax 1981, 136; OLG Hamm IPRax 1988, 307; OLG Jena FamRZ 2000, 681; OLG

N�rnberg FamRZ 2005, 1691, 1692; AG M�nchen IPRax 1990, 60.
750 Jackie Farrell v. James Long, (Case C-295/95) [1997] ECR I-1683, I-1706 para. 20.
751 Cf. OGH JBl 2003, 54.
752 Carrillo Pozo, in: Calvo Caravaca, Art. 5.2 CB note 16.
753 Leible, in: Rauscher Art. 5 note 68; cf. also Lima Pinheiro p. 89.
754 OLG N�rnberg FamRZ 2005, 1691, 1692; Riegner, FamRZ 2005, 1799, 1800.
755 Cf. Riegner, FamRZ 2005, 1799, 1800.
756 Contra Report Schlosser para. 107; Layton/Mercer para. 15.059.
757 Layton/Mercer para. 15.075.



perpetuatio fori prevails, and (2) applies paying due observance to the creditor’s dom-
icile or habitual residence at the time when the initial lawsuit commenced, regardless
whether the creditor has moved on in the meantime.758

4. Redress against the maintenance debtor by public institutions or authorities

176 Rather often, public institutions or authorities step upfront in lieu of the maintenance
debtor and foresee the maintenance creditor’s necessities. In turn a cessio legis or sub-
rogation is ordered by the law, and the public institution or authority becomes the new
creditor of the maintenance claim now ex lege assigned or subrogated to it. The suit of
the public institution or authority against the maintenance debtors then ensuing falls
within the scope of Art. 1 and must not be classified as a matter of social security falling
outside the Regulation entirely.759 The succession in the claim does not change the
character of the claim.760

177 Hence the question arises as to whether (2) grants a personal privilege limited to a
certain class of plaintiffs or whether the jurisdictional benefit is inherent in the claim
for maintenance as such. In the case of an assignment, a subrogation or a cessio legis, the
second alternative would amount to special jurisdiction761 not of the courts of the place
where the assignee is domiciled, but of the place where the original maintenance
creditor is domiciled,762 whereas the first would extinguish the applicability of (2) in
the moment the assignment or cessio legis becomes effective. The ECJ763 endorsed the
first approach in line with its judgment Shearson Lehman Hutton764 on jurisdiction in
consumer contracts.765 Not untypically, the action was by a public body in order to get
some redress and reimbursement.

178 This approach at first glance appears inconsistent with the correct approach766 that an
assignee is bound by a jurisdiction clause if the assignor was bound so and an assign-
ment (or a subrogation) took place according to the applicable national law.767 Never-
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758 Report Schlosser para. 104.
759 Gemeente Steenbergen v. Luc Baten, (Case C-271/00) [2002] ECR I-10489, I-10521 para. 37; Martiny,

IPRax 2004, 195, 200-202.
760 Cf. only Teixeira de Sousa/Moura Vicente Art. 5 note 5.
761 Favoured e.g. by Gaudemet-Tallon Art. 5 note 205; Álvarez González, AEDIPr 2005, 639 et seq.
762 Martiny, IPRax 2004, 195, 200-202.
763 Freistaat Bayern v. Jan Blijdenstein, (Case C-433/01) [2004] ECR I-981, I-1002 paras. 29-30; cf. to the

same result Cassaz. RDIPP 2004, 678, 683; Carrillo Pozo, in: Calvo Caravaca, Art. 5.2 CB note 9.
764 Shearson Lehman Hutton, Inc. v. TVB Treuhandgesellschaft mbH, (Case C-89/91) [1993] I-139, I-187

para 18.
765 To the same result OLG Dresden NJW 2007, 446 et seq.; Blobel, EuLF 2004, 46, 48 et seq.; Neu,

EuZW 2004, 278, 279.
766 Partenreederei MS ``Tilly Russ'' and Ernst Russ v. SA Haven- en Vervoerbedrijf Nova and SA Goeminne

Hout, (Case 71/83) [1984] ECR 2417, 2435 paras. 24-26; Coreck Maritime GmbH v. Handelsveem BV,

(Case C-387/98) [2000] ECR I-9337, I-9374 para 23.
767 Pataut, RCDIP 93 (2004), 471, 474. But contra Takahashi, [2001] LMCLQ 107, 116 et seq.



theless, it can be upheld if the ratio underlying (2) is identified as personally protecting
and favouring a weak party.768 The benefit of the forum actoris then is granted to the
maintenance creditor in this specific capacity and is not inherently attached to the
claim as such.769 As a test as to whether a personal benefit is involved or a qualification
is attached to the claim, it might serve as to whether the connecting factor employed
refers to the usually weaker party in this capacity describing it by personal features or
whether, alternatively, the connecting factor is related to the nature of the claim
independent of, and without reference to, the original creditor’s person. If the con-
necting factor relates back to the original creditor, a personal benefit is envisaged.
Otherwise, assignees or persons gaining the claim by virtue of a cessio legis would face
the strange situation that they had a special forum at the original creditor’s domicile.
On this side of the borderline fall cases under (2) and Arts. 8-14; 15-17; 18-21, whereas
claims under (1), (3) and (5) are on the other side and the forum sticks to the claim
there.770 In summary, it can be said that where already the original aim is to provide a
forum actoris not by coincidence, but on purpose, such jurisdiction gets lost if the claim
is transferred, whereas a merely coincidental forum actoris is not swept out and per-
sists.771 This applies regardless of whether the assignee or the subrogating party is a
public body or a private person.772 [Insofar the incentive structure is to be approved.773

V. Creditor’s domicile

179For the purposes of (2) the creditor’s domicile is determined pursuant to Art. 59.774 A
specific definition of domicile for maintenance proceedings does not exist; instead the
general yardstick applies as found in Art. 59. Since only natural persons can be main-
tenance creditors, Art. 60 which is restricted to companies, can not be applicable in
the context of (2).

VI. Creditor’s habitual residence

180Besides the domicile, the creditor’s habitual residence serves as a connecting factor
(and must be located in a member state in order to trigger (2).774a Whereas domicile is
a normative concept referring to national law under Art. 59, habitual residence is a
factual concept. This can be supported by the fact that Art. 59 is not blessed with a
sister provision referring to national law with regard to habitual residence.775 The
generally accepted definition reads usually as: the factual centre of the creditor’s per-
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768 E.g. Pålsson, SvJT 2005, 224, 232.
769 Very sceptical with regard to (2) Rauscher, ZZP Int. 9 (2004), 160, 163-165 pointing towards an

allegedly problematic structure of incentives and intrinsic motivations.
770 Cf. Schlosser, JZ 2004, 408, 409; Rauscher, ZZP Int. 9 (2004), 160, 167.
771 Stephan Lorenz/Unberath, in: FS Peter Schlosser (2005), p. 513, 514-519.
772 André Huet, Clunet 131 (2004), 635, 638; Vlas, NJ 2005 Nr. 411 p. 3143, 3144.
773 Álvarez González, REDI 2004, 839, 841.
774 Leible, in: Rauscher Art. 5 note 71; Layton/Mercer para. 15.071.
774a Cf. only ObG Z�rich Z�rchRspr 105 (2006) Nr. 67 p. 279.
775 Cf. only McEleavy, (2004) 53 ICLQ 605, 623.



sonal and social life.776 In the vast majority of cases, the habitual residence is identical
with the place where the creditor is living.777 Links with the creditor’s social environ-
ment are mainly established and focussed there.778 Furthermore and even more im-
portantly, as maintenance relates to the creditor’s needs, these needs are best assessed
by reference to the material conditions at the place where the creditor is living.779 The
courts at the place where the claimant is actually living, are in the best position to
evaluate the conditions prevailing right there and thus to fix the proper amount of
maintenance due.780 A person who lives, e.g. in Hamburg, might need more for his
living than a person who lives for instance in Bratislava since living is more expensive
in Hamburg than in Bratislava. As a rule of thumb a habitual residence is founded if a
person has been living for six months in the same place.781 Yet length of residence
might not be an intrinsic element.782

181 Habitual residence is an autonomous generic term having regard only to facts and
without reference to legal and normative concepts. Accordingly, two main differences
between the factually determined habitual residence and the legally defined domicile
can be detected: Firstly, nothing like a “habitual residence of dependency” exists, and
secondly the lack of intention on the relevant person’s part to establish a habitual
residence at a particular place, is immaterial.783 The habitual residence can claim
another major advantage: The applicant or plaintiff can prove the underlying facts
rather easily as he has only to assert facts about himself and has the relevant informa-
tion readily available without incurring further costs.784

182 Another time it proves very helpful to borrow from the system of the Hague conven-
tions on maintenance matters785 although they do not contain an express definition
either. Yet the quoted definition prevails and has been meticulously developed under
their umbrella.786 Even more importantly, the definition is in constant application
there and has proven absolutely workable without generating major problems but for
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776 Cf. only Baetge, Der gewçhnliche Aufenthalt im Internationalen Privatrecht (1994) p.101; Martiny,

Rec. des Cours 247 (1994 III), 131, 178.
777 Cf. only Neuhaus, Die Grundbegriffe des internationalen Privatrechts (2nd ed. 1976) p. 235; Man-

kowski, in: FS Andreas Heldrich (2005), p. 867, 880 et seq.
778 Martiny, Rec. des Cours 247 (1994 III), 131, 175.
779 Report Jenard p. 25; Martiny, Rec. des Cours 247 (1994 III), 131, 175.
780 Report Jenard p. 25.
781 Cf. only Baetge (fn. 776), p.111; Martiny, Rec. des Cours 247 (1994 III), 131, 178. Yet critically Völker,

jurisPR-FamR 3/2006 Anm. 5.
782 Cf. Robin Swaddling v. Adjudication Officer, (Case C-90/97) [1999] ECR I-1075, I-1100 para. 30 (in the

context of social security).
783 Martiny, Rec. des Cours 247 (1994 III), 131, 178.
784 Mankowski, in: FS Andreas Heldrich (2005), p. 867, 881.
785 Cf. Report Jenard p. 24 et seq.; Kropholler Art. 5 note 59.
786 See in particular Jayme, M�langes en l’honneur d’Alfred E. von Overbeck (1990), p. 529; Hausmann,

IPRax 1990, 382; Mankowski, in: Staudinger (fn. 698), Anh. I zu Art.18 EGBGB notes 141-153 with

further references.



the difficult area of child abduction. The justification to look there is all the better
since the habitual residence was added as a connecting factor for jurisdiction in (2) to
expressly align (2) with Art. 4 Hague Convention.787 Furthermore, any problems with
concepts of derivative domicile or domiciles of dependency are avoided, which possi-
bly could bear particular relevance for deserted wives who can now sue their husbands
where they themselves are habitually resident rather than at the place of their legal
domicile.788

183In the future, a watchful eye should also be kept on the case law789 developing under
Art. 2 Brussels II Regulation and Art. 3 Brussels IIbis Regulation, where the notion of
habitual residence has been introduced into Community law at another point.790 Since
habitual residence is the most important connecting factor instrumentalised in order to
determine jurisdiction under these Regulations, the likelihood and probability that
case law will be found there, is higher than under (2). Further support might also be
gained from the general analogy of the centre of personal and financial interests with
the habitual residence as it has developed in the case law on Art. 39 EC Treaty in
regard to employees’ tax duties.791

VII. Connection with status proceedings

184In many Member States the national law allows the combining of proceedings con-
cerning status (e.g. divorce or affiliation) with maintenance proceedings. In the inter-
est of procedural economy and efficiency national law permits the hearing of those
closely interrelated proceedings jointly, particularly because status often is a prelimin-
ary question of the utmost importance in maintenance. It would not be advisable to
disconnect such nexus at the level of international jurisdiction. Accordingly, the sec-
ond option of (2) vests jurisdiction in the court of the status proceedings to hear the
maintenance claim. Nevertheless, the second option does not deprive the plaintiff of
the opportunity to invoke the first option. The two options are logically disjunctive to
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791 Cf. Finanzamt Köln-Altstadt v. Roland Schumacker, (Case C-279/93) [1995] ECR I-225, I-260 paras. 31

et seq.; Frans Gschwind v. Finanzamt Aachen-Außenstelle, (Case C-391/97) [1999] ECR I-5451, I-5487

para. 22; Patrick Zurstrassen v. Administration des contributions, (Case C-87/99) [2000] ECR I-3337,

I-3362 para. 21; Arnoud Gerritse v. Finanzamt Neukölln-Nord, (Case C-234/01) [2003] ECR I-5933,

I-5958 et seq. para. 43; Florian W. Wallentin v. Riksskatteverket, (Case C-169/03) [2004] ECR I-6443,

I-646 para. 15.



each other and not mutually exclusive. The second option was clarified on the occa-
sion of the 1978 Accession Convention to accommodate the provisions of the United
Kingdom whereby it was made clear that maintenance issues can be dealt with by way
of ancillary relief in divorce proceedings.792

185 Status proceedings are proceedings as to the outcome of which the personal status of a
human being can be altered. Personal status comprises such elementary attributes as
being married or being divorced or being someone’s child or father or mother. The
main examples of status proceedings are, of course, divorce proceedings.793 But pro-
ceedings asserting affiliation or parenthood likewise are included, as are for the time
being, proceedings merely concerning parental responsibility. The latter issue would be
treated differently once the pending Proposal for a Regulation on (i.a.) jurisdiction in
matters relating to maintenance has entered into force.794

186 Whether a joint hearing and a joint treatment of status proceedings and maintenance
proceedings (a so-called Verbundverfahren) is permitted must be answered by the na-
tional procedural rules of the forum.795 If they disallow such joint treatment and opt for
separate treatment in formally distinct proceedings instead it is not for (2) to alter this
result. (2) does not guarantee the existence of a Verbundverfahren in each and every
Member State. It only allows jurisdiction for the accessory action796 if such an action is
permissible under national law. In this event it mainly benefits the applicant in divorce
proceedings.797 Whether maintenance for the period of separation is related closely
enough to divorce proceedings might at first sight be questionable but should be
affirmatively answered in the interest of procedural economy and efficiency.798 Joint
and simultaneous trial and decision should not be deemed necessary requirements,
either.799

187 Whether a court has jurisdiction to entertain the status proceedings has to be deter-
mined pursuant to the jurisdictional regime applicable to the respective status pro-
ceedings. (2) itself does not establish jurisdiction, but leaves this to national law. On
the other hand, the very existence of (2) clearly indicates that nothing in the Brussels I
Regulation prohibits national law from having its say or requires jurisdiction to be
ascertained else.800 Although the wording of (2) refers to “national law” this does not
exclude a reference to Community law since Community law forms part of the “na-
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792 Layton/Mercer para. 15.072.
793 E.g. Aud. Prov. Murcia REDI 2004, 328, 329 et seq.
794 Cf. Art. 3 (d) Proposal for a Council Regulation on Jurisdiction, Applicable Law, Recognition and

Enforcement of Decisions and Cooperation in Matters Relating to Maintenance Obligations, COM

(2005) 649 final.
795 Cf. only Banniza von Bazan (fn. 82), p. 79; Leible, in: Rauscher Art. 5 note 72.
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797 Gaudemet-Tallon, RCDIP 94 (2005), 733, 741 et seq.
798 Götz Schulze, IPRax 1999, 21, 22 et seq.
799 Götz Schulze, IPRax 1999, 21, 22. Contra apparently KG IPRax 1999, 37, 38.
800 Götz Schulze, IPRax 1999, 21, 22.



tional” law of the Member States.801 This gains importance for divorce proceedings in
particular since jurisdiction in divorce is mainly governed by the Brussels IIbis Regu-
lation. Where no Community instrument is applicable, domestic law reigns and rules.
If the court has to dismiss status proceedings previously pending before it, it still can
resort to the other head of jurisdiction in (2), namely the creditor’s domicile or habi-
tual residence.802

188(2) generally accepts the rules on jurisdiction in status proceedings and does not
intervene if those rules jump the supposedly rather low threshold that they should not
be based solely on the nationality of either party. Insofar as the Brussels IIbis Regula-
tion is applicable, this has become immaterial since Art. 3 (1) (b) Brussels IIbis Regu-
lation does not use the nationality of a single party as connecting factor, but only the
mutual nationality of both parties to divorce proceedings. (2) does not see the need for
a correction if jurisdiction in the status proceedings is based on mutual nationality of
all parties concerned803 (as formerly in Art. 2 (1) (b) Brussels II Regulation and now in
Art. 3 (1) (b) Brussels IIbis Regulation) or if nationality features only as one amongst a
variety of relevant elements.804 A nationality is also mutual if it is not the so-called
effective nationality of one party or both parties.805 Taking into account that even (2)
requires the defendant to be domiciled in the EU, problems which ought to be cor-
rected can only arise in the rare event that Art. 7 Brussels IIbis Regulation (replacing
Art. 8 Brussels II Regulation) refers to national law.806

189Only the predominance of a one-sided nationality is stigmatised. Insofar, however, it
does not make a difference whether the relevant nationality is the plaintiff’s or the
defendant’s in the status proceedings. The correction relates to the exclusion of exor-
bitant jurisdiction. Status proceedings as such generally fall outside the scope of ap-
plication of the Brussels I regulation pursuant to Art. 1 (2) (a). Accordingly, Art. 3 (2)
does not provide the necessary correction against exorbitant jurisdiction of the kind
which, e. g. Art. 14 Code civil in France or Luxembourg or Art. 15 Code civil in
Belgium, establish based on the plaintiff being a national of the forum state. Art. 5
(2) last clause comes into play on this behalf, at least for maintenance affairs.807 But
the fact that jurisdiction for a maintenance case is not established under (2), does not
influence the jurisdiction for the status proceedings as such. The lack of jurisdiction
only requires the court to dissolve the joint treatment and to dismiss the application for
maintenance.808
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D. Special jurisdiction in tort, Art. 5 (3)

I. General remarks

190 The second most important among the heads of special jurisdiction contained in Art. 5
is (3) conferring jurisdiction in matters of tort, delict or quasi-delict on the courts of
the place where the harmful event occurred or may occur. It provides for special ju-
risdiction in the case of extra-contractual obligations based upon the debtor’s liability
towards the creditor. Drawing upon experience gained from rules in the legal orders of
some Member States and in bilateral conventions special jurisdiction was established
particularly with traffic accidents in mind.809 Later experience proved that other in-
stances provided for more substantial mattering cases. Courts should not adopt a two-
tier test first asking whether the requirements of (3) are met and then, guided by a
presumption favouring the affirmative result, whether it is justified to attribute juris-
diction to the courts so designated,810 but a total one-tier assessment.811 The party
alleging a claim in tort has to plead accordingly and has in particular to plead support-
ing facts in accordance with the standards as established by the procedural law of the
forum.812

191 Under (3) the court also has the jurisdiction to entertain negative declaratory actions
with which an alleged tortfeasor tries to ascertain that he does not commit or has not
committed a tort, e. g. an infringement.813 The negation is governed by the same
jurisdictional rules as the claim for damages. It mirrors the positive action by the
victim. Furthermore, the negative declaratory action falls on its merits under the
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definition of tort.814 At their core the proceedings are about liability and nothing
else.815 That it is not in itself an action for damages does not militate against the
result,816 nor does the general approach that special jurisdiction as a deviation from
the fundamental rule in Art. 2 (1) should be construed strictly and rather narrowly.817

What is correct in contract818 should also be correct in tort. With the introduction of
the last clause of (3), any attempt of arguing that the negative declaratory action
seeking permittance ex ante and not dealing with events ex post is incorrect as it is
not concerned with liability819 since the concept of liability does not require actual
damage to be sustained.

192Any other result would conflict with the fundamental line of reasoning under the
notion of lis alibi pendens as contained in Art. 27 since there the positive action for
damages and the negative declaratory action aiming at non-liability are deemed to
cover the same cause of action.820 Furthermore, an unexplainable split between juris-
diction for positive and negative declaratory relief would emerge.821 The creditor (and
in particular if suing for damages) would be treated more favourably without justifica-
tion for such privilege being readily discernible.822 To the contrary, the creditor’s and
the prospective debtor’s (or alleged non-debtor’s) array of weaponry should carry equal
weight.823 Equality of arms is desirable and a petitum.824 It would be not advisable to
estrange and alienate the positive and the negative declaratory actions, sisters in mind,
from each other. Additional support can be gained from the fact that (3) also covers
future torts as must be deducted from its last clause.825 Art. 93 (5) Regulation (EC)
No. 40/94 does not give rise to an argument to the contrary, but should be restricted to
its own ambit and scope of application.826 The negative answer is mainly caused by fear
of just another overboarding torpedo-problem.827 Yet the appropriate – and in fact the
only – place to deal with torpedoes must be Art. 27, not the interpretation of Art. 5
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827 Dieter Stauder, GRUR Int. 2000, 1022 et seq.



(3).828 Lastly, it is too broad a statement hat the alleged tortfeasor cannot avail him-
selve of (3)829 since in the event of a negative declaratory action he can.

II. Characterisation

1. Non-contractual liability

193 For the purposes of characterisation the ECJ employs a negative and autonomous830

definition: Tort, quasi-tort and delict cover all actions which seek to establish liability
of a defendant and which are not related to a contract within the meaning of (1).831

Tort is primarily defined as a non-contractual issue. Accordingly, contract and tort (=
non-contract) are construed as strict alternatives. A contractual issue can not qualify
as tortuous and vice versa. There is no overlap between (1) and (3).832 The principle of
mutual exclusivity with regard to the single claim reigns.833 Accordingly, the first step
for practical purposes must be to ascertain that the issue in question is not contrac-
tual.834 This has to be tested against the definition of contract under (1). Hence, to
assert that the breach of a fiduciary duty could come within (3)835 holds true only
insofar as such duty can not be characterised as contractual. The notion of contract
evidently encompasses gap-filling rules of contract law and is not restricted to claims
verbally spelt out in the text of the contract itself.836 In the event of an agreement on
excluding or limiting liability, even if such liability is arising from a tort, nevertheless
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828 Czernich, in: Czernich/Tiefenthaler/Kodek Art. 5 note 78; Hootz p.188. Cf. also Cassaz. Foro it. 2004 I

col. 2464; Franzosi, Dir. ind. 2004, 429; Zanolini, Riv. dir. int. 2005 II 166; de Jong, [2005] EIPR 75.
829 Cf. Trib. Siracusa Dir. Mar. 2006, 906, 915 et seq.
830 Cf. only Anastasios Kalfelis v. Bankhaus Schröder Münchmeyer Hengst & Cie., (Case 189/87) [1988]

ECR 5565, 5585 para. 18; OLG D�sseldorf DB 2004, 128.
831 Anastasios Kalfelis v. Bankhaus Schröder Münchmeyer Hengst & Cie., (Case 189/87) [1988] ECR 5565,

5585 para. 18; Mario Reichert et al. v. Dresdner Bank AG, (Case C-261/90) [1992] ECR I-2149, I-2180

para. 16; Réunion européenne SA v. Spliethoff's Bevrachtingskantoor BV and Master of the vessel ``Alblas-

gracht 002'', (Case C-51/97) [1998] ECR I-6511, I-6543 para. 22; Rudolf Gabriel, (Case C-96/00)

[2002] I-6367, I-6398 para. 33; Verein für Konsumenteninformation v. Karl-Heinz Henkel, (Case C-167/

00) [2002], I-8111, I-8139 para 36. Followed e.g. in Source Ltd. v. TÜV Rheinland Holding AG [1997] 3

WLR 365, 371 (C. A., per Staughton L. J.); OLG Stuttgart IPRax 1999, 103, 104; Constance Short and

others v. Ireland, The Attorney General and British Nuclear Fuels plc [1996] 2 I. R. 188, 202 (H. C.,

O'Hanlon J.); HG Z�rich SZIER 1996, 74, 75 with note Volken.
832 Raiffeisen Zentralbank Österreich AG v. National Bank of Greece SA [1999] 1 Lloyd’s Rep. 408, 411

(Q. B. D., Tuckey J.).
833 Cf. Burke v. UVEX Sports GmbH and Motorrad TAF GmbH [2005] I. L. Pr. 348, 353 (High Ct. of

Ireland, Herbert J.).
834 Verein für Konsumenteninformation v. Karl-Heinz Henkel, (Case C-167/00) [2002], I-8111, I-8140

para. 37; Source Ltd. v. TÜV Rheinland Holding AG [1997] 3 WLR 365, 371 (C. A., per Staughton

L. J.); Protodikeio Herakleion Archeio Nomologias 2001, 240.
835 Casio Computer Co. Ltd. v. Sayo [2001] I. L. Pr. 694, 701 (C. A., per Tuckey L. J.).
836 Hoge Raad NJ 2005 Nr. 39 p. 208 with note Vlas.



not the contractual character of the agreement, but the matter regulated by agreement
and not changing its character, should gain the advantage.837

194In other regards, the concept of tort obviously needs refinement without which it
would bear considerable imprecision and insecurity.838 A purely negative definition
in the strict sense would be rather problematic.839 Without further refinement and
restriction e.g. maintenance claims could be regarded as claims in tort insofar as one
stretches the natural meaning of “liability” – an obviously absurd result. Not every
claim which can not be qualified as contractual, automatically classifies as tortious.840

Extra-contractual and tortious are not synonymous. In this regard the wording of (3) in
some languages (Danish: “i sager om erstatning uden for kontrakt”; Portuguese: “en
mat�ria extracontractual”) is too wide.841 Some obligations simply are not covered by
(1) and (3).842 Suffice it to point to maintenance claims as the most striking example.
Insofar the dividing line between (1) and (3) is different from the dividing line be-
tween Rome I and Non-Rome I, where it suffices to classify something as non-con-
tractual to keep it out negatively,843 whereas here a positive inclusion in (3) is at stake
(and the correct counterpart in PIL should be the outside frontier of Rome II).

195Generally, (3) nevertheless pursues a broad concept of tort.844 In particular, it covers
not only situations where an individual has personally sustained damage but also the
undermining of legal stability for instance by the use of unfair contract terms.845 Quasi-
collective actions by associations or institutions seeking the prevention of such damage
to the general good are included846 not the least since in the specific case of unfair
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837 Kaye p. 510. Contra Burke v. UVEX Sports GmbH and Motorrad TAF GmbH [2005] I.L. Pr. 348, 354 et

seq. (High Ct. of Ireland, Herbert J.).
838 Cf. Vinaixa i Miquel, Rev. der. com. eur. 2002, 977, 992.
839 Vlas, NILR 2002, 118, 119.
840 Cassaz. RDIPP 2005, 435, 440; Gothot/Holleaux para. 85; Gaudemet-Tallon, RCDIP 78 (1989), 121;

Blanco-Morales Limones, in: Calvo Caravaca, Art. 5.3 CB note 7; Libchaber, R�p. Defr�nois 2003, 254,

257 et seq.; Veenstra, NTBR 2003, 138, 141; Leclerc, Clunet 131 (2004), 911, 915.
841 Guus E. Schmidt, NIPR 2004, 296, 297.
842 Briggs, [1992] LMCLQ 283, 285 et seq.; Bertrand Ancel, RCDIP 81 (1992), 721, 725; Robert Stevens,

(1996) L. Q.Rev. 391, 396.

Contra Delebecque, DMF 1999, 33, 34.
843 Cf. Pertegás (fn.128), p.175, 184 § 5-26.
844 Handelskwekerij G. J. Bier BV v. Mines de Potasse d'Alsace SA, (Case 21/76) [1976] ECR 1735, 1746 et

seq. para. 15/19; Verein für Konsumenteninformation v. Karl-Heinz Henkel, (Case C-167/00) [2002],

I-8111, I-8141 para 42; BGH WM 2006, 350.
845 Verein für Konsumenteninformation v. Karl-Heinz Henkel, (Case C-167/00) [2002], I-8111, I-8141

para. 42.
846 Verein für Konsumenteninformation v. Karl-Heinz Henkel, (Case C-167/00) [2002], I-8111, I-8141

para. 42; OGH RdW 2003/124.



contract terms Art. 7 Directive 93/13/EC847 demands efficacy of such actions848 as
does, in the wider context, Directive 98/27/EC.849 Although a Swedish proposal850 to
include a new paragraph in Art. 5 expressly dealing with collective actions by con-
sumer protection associations or official bodies, was rejected (mainly because actions
by official bodies could fall outside the notion of “civil and commercial matters”),
leaving collective actions covered by (3).851 A certain concentration could be effected
if jurisdiction was established at the seat of the respective organisation.852 If an alleg-
edly tortious activity took place in the past the fact that it was suspended by the alleged
tortfeasor does not deprive the claimant of the opportunities (3) offers, the more so if a
ruling on the legality of such activity is already pending.853 Insofar a perpetuatio fori
must prevail, and the plaintiff can avail himself of (3).

2. Tort, delict and quasi-delict

196 That the wording lists tort, delict and quasi-delict side by side each other does not add
significantly to the classification. The inclusion of both tort and delict is a concession
to differing linguistic denominations in the English-speaking legal community, namely
the use of “delict” in Scotland. The doubling does not appear in the other versions, for
instance in French or German.854 Another reverence to, and bowing before, a certain
national tradition in substantive law is the addition of quasi-delict. It is due to parti-
cularities of French law reflecting and distinguishing strict and fault-based liability.855

The only conclusion gained should be that (3) covers torts regardless whether they
establish strict or fault-based liability.856 Fault or non-fault does not feature as an
excluding factor. A causal link between the damage and the event in which that
damage originates is required,857 though, but should not pose too big an obstacle. A
denomination in some languages which expressly refers to the illeceity of the act
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847 Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts, OJ 1993 L 95/

29.
848 Verein für Konsumenteninformation v. Karl-Heinz Henkel, (Case C-167/00) [2002], I-8111, I-8141

para. 43.
849 Council Directive 98/27/EC of 7 May 1998 on harmonisation of the main provisions concerning

export credit insurance for transactions with medium and long-term cover, OJ 1998 L 148/22.
850 Expos� by the Swedish delegation, Doc. 6248/98 JUSTCIV 12 (February 27, 1998).
851 Christian Kohler (fn. 32), p.1, 21.
852 Leclerc, Clunet 131 (2004), 911, 916.
853 Danmarks Rederiforeniging, acting on behalf of DFDS Torline AS v. LO Landsorganisationen i Sverige,

acting on behalf of SEKO Sjöfolk Facket for Service och Kommunikation, (Case C-18/02) [2004] ECR

I-1417, I-1455 paras. 37 et seq.
854 In particular the Italian version has been reformulated on the occasion of drafting the Brussels I

Regulation; cf. Cassaz. RDIPP 2005, 435, 439.
855 Schlosser Art. 5 note 15; Mörsdorf-Schulte, ZZP Int. 8 (2003), 407, 430.
856 Cf. only Mankowski, EWiR Art. 5 EuGV� 1/98, 269, 270; Kindler, in: FS Peter Ulmer (2003), p. 305,

317. Erroneously to the contrary Götte, DStR 1997, 503, 505.
857 Handelskwekerij G. J. Bier BV v. Mines de Potasse d'Alsace SA, (Case 21/76) [1976] ECR 1735, 1746 et

seq. para. 15/19; Danmarks Rederiforeniging, acting on behalf of DFDS Torline AS v. LO Landsorganisa-



committed must not be taken as an order to prove such legality or illeceity already at
the stage of ascertaining jurisdiction.858 Such task should be left to later stages whereas
it should be sufficient for the purposes of (3) that the plaintiff alleges a tort to have
happened.

197On the other hand, the phrase “quasi-delict” should not be overly extended and should
thus not be taken as a per se inclusion of unjust enrichment, restitution or negotiorum
gestio.859 Nevertheless, restitutionary claims based on wrongdoing are covered although
their denomination does not refer to torts expressly.860 If Kalfelis is invoked to the
contrary,861 the invocation is unjustified since Kalfelis does not express anything on
restitutionary claims directly.862 Nothing in (3) restricts claims covered by those claims
for damage,863 the material point being the enforcement of liability by whichever
means are instrumentalised for this purpose. Perhaps some notion of “restitution in
wrong” could help terminologically, if it is not burdened with particularities.864 (3) also
applies to claims founded in negotiorum gestio since it can be said that either the
principal or the gestor suffers disadvantages.865

198Even vindicatory claims, the vindicatio rei, can be said to fall in the scope of (3).866

Whether the substantive law of the lex fori or the lex causae or the lex rei sitae classifies a
matter as an issue of the law of property, is not all-decisive for the purposes of (3) due to
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tionen i Sverige, acting on behalf of SEKO Sjöfolk Facket for Service och Kommunikation, (Case C-18/02)

[2004] ECR I-1417, I-1453 et seq. para. 32.
858 Apparently contra Trib. Siracusa Dir. Mar. 2006, 906, 915.
859 Cf. Werner Lorenz, IPRax 1993, 44; Blanco-Morales Limones, in: Calvo Caravaca Art. 5.3 CB note 15;

Hootz p.185. But see also Cassaz. RDIPP 1991, 772.

Contra Hartley, (1989) 14 Eur. L. Rev. 169, 174.
860 Peel, [1998] LMCLQ 22, 26 et seq.; Virgo, (1998) 114 L.Q.Rev. 386, 389; Briggs, (2001) 72 BYIL 437,

473; Guus E. Schmidt, NIPR 2004, 296, 297 et seq. Cf. also Kleinwort Benson Ltd. v. Glasgow City

Council [1997] 3 WLR 923, 935 (H. L., per Lord Goff of Chieveley); OGH EvBl 2002/3; Hof

’s-Hertogenbosch NIPR 2005 Nr.159 p. 219 et seq.

Contra OGH ZfRV 2001, 70; Blanco-Morales Limones, in: Calvo Caravaca Art. 5.3 CB note 14; Uhl

p.125 et seq.; Kropholler Art. 5 note 75. Doubtful Yeo, (2001) 117 L. Q.Rev. 560, 564 et seq.; Hootz

p.185.
861 As e.g. by Leible, in: Rauscher Art. 5 note 83.
862 Cf. Anastasios Kalfelis v. Bankhaus Schröder Münchmeyer Hengst & Cie., (Case 189/87) [1988] ECR

5565, 5586 para. 21.
863 Erroneously contra Trib. Bergamo RDIPP 2003, 451, 460.
864 As in English law; see Birks, in: Essays in Honour of Gareth Jones (1998), p.1; id., Unjust Enrichment

(2003); Tettenborn, in: Essays in Honour of Gareth Jones (1998), p. 31; Virgo, ibid., p. 307; Swadling,

ibid., p. 331.
865 Cf. in more detail Uhl p.126 et seq.
866 Guus E. Schmidt, NIPR 2004, 296, 298.

Contra Rb. Breda NIPR 1991 Nr. 158.



the general necessity of an autonomous interpretation. Accordingly, claims for remov-
al flowing from the ownership of a good can in some instances be characterised as
tortious under (3).867

199 Tortious liability must not be held to be synonymous with damages. Other possible
consequences and the actions pursuing them are also covered. The last clause of (3)
should make this clear since it unambiguously grants jurisdiction for actions to inter-
dict future activities. Accordingly, e.g. actions against the press and other media en-
terprises for publishing statements denouncing previous publications should not drop
outside the ambit of torts.868 Also, (3) is open for actions which aim at local inspec-
tions or at gaining information in order to prepare the main strike in damages or
interdiction.869

3. Torts covered

200 Amongst the torts encompassed feature inter alia: car and other traffic accidents;870

violation of rights to the victim’s personality;871 breach of constitutional rights if
granted also by EC law like the right of free movement;872 antitrust matters,873 if also
concerned with European law like in particular Art. 81 EC Treaty;874 unfair competi-
tion and unfair commercial practices;875 copyright, patent or trademark infringe-
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867 Kindler, in: FS Peter Ulmer (2003), p. 305, 318; Hüßtege, in: Thomas/Putzo Art. 5 note 10.
868 Stadler, JZ 1994, 642, 648 et seq. Contra tentatively Kubis, Internationale Zust�ndigkeit bei Persçn-

lichkeits- und Immaterialg�terrechtsverletzungen (1999) p.116 et seq.
869 Hye-Knudsen, Marken-, Patent- und Urheberrechtsverletzungen im europ�ischen Internationalen

Zivilprozessrecht (2005) p. 64.
870 Cf. only Report Jenard p. 26; Areios Pagos Ell. D. 2004, 421; Blanco-Morales Limones, in: Calvo

Caravaca, Art. 5.3 CB note 13.
871 Areios Pagos Ell. D. 2004, 421.
872 Norbert Schmidt v. Home Secretary of the Government of the United Kingdom [1995] ILRM 301 (High Ct.

of Ireland).
873 Cf. only Protodikeio Thessaloniki [2003] I. L. Pr. 39; Zimmer/Leopold, EWS 2005, 149, 150; Ashton/

Vollrath, ZWeR 2006, 1, 7.
874 Roche Products Ltd. v. Provimi Ltd. [2003] 2 All ER (Comm) 683 (Q.B.D., Aikens J.); Fitchen (2006),

13 Maastricht J. Eur. & Comp. L. 381, 389.
875 BGH GRUR 1988, 483, 485 – AGIAV = NJW 1988, 1466; BGH GRUR 1998, 419 – Gewinnspiel im

Ausland; BGH GRUR 1998, 945 – Co-Verlagsvereinbarung; BGHZ 153, 82, 91; BGH 30 March 2006

– I ZR 24/03 para. 21 – Arzneimittelwerbung im Internet; Cassaz. RDIPP 1994, 344; Cassaz. RDIPP

1996, 529, 538 et seq.; Cass. RCDIP 93 (2004), 652 with note Marie-Élodie Ancel; OLG M�nchen

NJW-RR 1994, 190 = EuZW 1994, 190; KG WRP 1994, 868, 870; OLG Frankfurt/M. OLG-Report

Frankfurt 1996, 259, 260 f.; OLG Stuttgart IPRax 1999, 103, 104; OLG Hamm RIW 2000, 58; KG

NJW-RR 2002, 113 = MMR 2001, 759 – DocMorris; OLG Dresden RIW 2002, 959, 960 = IPRax 2002,

421, 422; OLG Stuttgart MDR 2003, 350 with note Stefan Braun; KG ZLR 2003, 604 with note

Meisterernst; OLG M�nchen IPRspr. 2003 Nr. 102 p. 306; CA Orl�ans RCDIP 93 (2004), 139 with

note Gaudemet-Tallon = Clunet 131 (2004), 193 with note André Huet; Rb. Kh. Dendermonde TBH

2000, 242, 244 with note Wautelet; Rb. Kh. Veurne [2006] I. L. Pr. 336, 344.



ment;876 rape and bodily or physical violence;877 product liability or non-contractual
liability from defective goods;878 environmental damage insofar as it is not (wrongly)879

deemed covered by Art. 22 (1);880 unjustified execution of judgments judicially squa-
shed later-on insofar as this is not deemed to be covered by Art. 22 (5);881 fraud;882

deception; torts committed on the capital markets;883 actions challenging the financial
integrity of a company even if concurring with contractual claims to the same avail;883a

the action directe en responsabilité within a chain of contracts qualifies as tort at least
insofar as the product damages other assets,884 and must not be deemed to fall outside
(1) and (3) entirely.885

201It is not necessary that damage was actually sustained in the past. This follows at least
from the last clause of (3),886 but could be derived even without it. Actions for pre-
venting future damage must be treated equivalent to actions for compensatory dam-
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876 Cf. only Cass. RCDIP 93 (2004), 632 with note Cachard; Cass. JCP G 2006 IV 3497; BGH GRUR

1994, 530, 531 – Beta; OGH EvBl 2001/194; OGH wbl 2001, 231 with note Thiele; OGH �JZ-LSK

2002/54; BGH GRUR 2005, 431, 432– Hotel Maritime= WRP 2005, 493, 494 = JZ 2005, 736 with

note Ohly; Mölnlycke AB v. Procter & Gamble Ltd. [1992] 4 All ER 47 (C.A.); KG RIW 2001, 611, 613

= GRUR Int. 2002, 327, 328 – Euro-Paletten; ObG Z�rich sic! 2004, 793, 794; Rb. ’s-Gravenhage

NIPR 1999 Nr. 83 p.130; LG D�sseldorf GRUR Int. 1999, 455, 457 – Schussfadengreifer; LG D�s-

seldorf GRUR Int. 1999, 775, 776 – Impfstoff II; LG Hamburg GRUR Int. 2002, 163 – hotel-mar-

itime.dk with note Pellens/Pietsch; Trib. Bruxelles J. trib. 2003, 234, 235; Kieninger, GRUR Int. 1998,

280, 282; Glöckner, WRP 2005, 795, 798; Ahrens, in: Ahrens (ed.), Der Wettbewerbsprozess (5th ed.

2005) ch. 16 note 11; Hye-Knudsen (fn. 869), p. 63.
877 Hoge Raad NJ 2002 Nr. 539 = NIPR 2002 Nr. 35.
878 Cass. DMF 1995, 283, 286 with note Tassel; Cass. Bull. civ. 2006 I n8. 342 p. 295; OGH JBl 2001, 185;

Areios Pagos Ell. D. 2004, 421; ØLD UfR 1994, 342; Leo Laboratories Ltd. v. Crompton BV [2005] 2 IR

225, 233 et seq. (S. C., per Fennelly J.).
879 But cf. in favour of applying Art. 22 (1) if environmental damage to real estate is at stake, OGH �JZ

2004, 77, 80 = JBl 2004, 105 with note Rotter; further noted by Tiefenthaler/Hanusch, ecolex 2004,

330; Wehdeking, DZWIR 2004, 323; Hadeyer, ecolex 2004, 828. Cf. also the reference for a premi-

linary ruling in OGH ecolex 2004, 859 with note Mayr.
880 Blanco-Morales Limones, in: Calvo Caravaca Art. 5.3 CB note 13; Schack, IPRax 2005, 262, 265;

Günter Hager/Felix Hartmann, IPRax 2005, 266, 268 et seq.
881 Rb. Rotterdam NIPR 2006 Nr. 319 p. 468; Kindler, in: FS Peter Ulmer (2003), p. 305, 318; Hüßtege,

in: Thomas/Putzo Art. 5 note 10.
882 OLG Kçln WM 2006, 122, 124 et seq. = IPRax 2006, 479; v. Hein, IPRax 2006, 460.
883 OLG Bremen IPRax 2000, 226, 228; OLG Kçln WM 2006, 122, 124; Protodikeio Athinai EED 2001,

268; Protodikeio Peiraios CID 2001, 322.
883a OLG M�nchen GmbHR 2006, 1152, 1155.
884 Bauerreis, RCDIP 89 (2000), 331, 346 et seq.; id., Das franzçsische Rechtsinstitut der action directe

und seine Bedeutung in internationalen Vertragsketten (2000) p. 224 et seq.
885 Bauerreis (fn. 885), p. 222 et seq. Contra Gaudemet-Tallon, RCDIP 81 (1992), 726, 737; ead., RCDIP

82 (1993), 485, 489.
886 Verein für Konsumenteninformation v. Karl-Heinz Henkel, (Case C-167/00) [2002] ECR I-8111, I-8143

para. 49.



ages.887 Otherwise the paradox result would appear that the most proficient and effi-
cient way to deal with torts (namely to prevent them and to spare the accompanying
financial and social costs of a wrongdoing) would find limits and would have to over-
come high stakes and hurdles.

202 That the claim is one for damages is not required. Generally, the claim must not be for
damages, but can pursue any possible goal if such goal is based on non-contractual
liability.888 Accordingly a declarative action ascertaining tortious liability triggers off
the application of (3) as well.889 Whether the court seised has jurisdiction under na-
tional procedural rules to entertain claims for damages or is restricted to hear actions
for ascertaining liability only, resulting in a special nature of the court under national
law, is immaterial.890 Since (3) does not require a damage already sustained, redress
claims between jointly liable tortfeasors are also covered by (3).891 Any notion re-
stricting liability to damages in the strict sense would be irreconcilable with the last
clause of (3) at least and would unnecessarily narrow the proper ambit of (3). (3)
should be deemed to also cover the actio quasi-negatoria.892

III. Place where the harmful event occurred

1. Principle of ubiquity

a) The principle
203 The place where the harmful event occurred is not defined expressly in (3). In a long

and standing line of decisions dating back to 1976 and confirmed ever since the ECJ
has established that this place can be understood twofold: on the one hand as the place
where the harmful event giving rise to the damage occurred, and on the other hand as
the place where the damage occurred;893 both are in principle894 equivalent and on
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887 Verein für Konsumenteninformation v. Karl-Heinz Henkel, (Case C-167/00) [2002] ECR I-8111, I-8142

para. 47.
888 Leible, IPRax 2003, 28, 31.
889 Danmarks Rederiforeniging, acting on behalf of DFDS Torline AS v. LO Landsorganisationen i Sverige,

acting on behalf of SEKO Sjöfolk Facket for Service och Kommunikation, (Case C-18/02) [2004] ECR

I-1417, I-1451 et seq. paras. 22-28.
890 Danmarks Rederiforeniging, acting on behalf of DFDS Torline AS v. LO Landsorganisationen i Sverige,

acting on behalf of SEKO Sjöfolk Facket for Service och Kommunikation, (Case C-18/02) [2004] ECR

I-1417, I-1451 et seq. paras. 22-28.
891 Kropholler Art. 5 note 74; Burgstaller/Neumayr Art. 5 note 51 (Oct. 2002); Schlosser Art. 5 note 15;

Spickhoff, VersR 2003, 665, 666; Leible, in: Rauscher Art. 5 note 81; Ansgar Staudinger, ZEuP 2004,

767, 777.
892 Cf. only BGH WM 2006, 350; Glöckner, WRP 2005, 795, 799.
893 Handelskwekerij G. J. Bier BV v. Mines de Potasse d'Alsace SA, (Case 21/76) [1976] ECR 1735, 1746 et

seq. paras. 15/19-24/25; Dumez France SA and Tracoba SARL v. Hessische Landesbank, (Case C-220/88)

[1990] ECR I-49, I-78 para. 10; Fiona Shevill v. Presse Alliance SA, (Case C-68/93) [1995] ECR I-415,

I-460 para. 20; Antonio Marinari v. Lloyd's Bank plc and Zubaidi Trading Co., (Case C-364/93) [1995]

ECR I-2719, I-2738 et seq. para. 11; Réunion européenne SA v. Spliethoff's Bevrachtingskantoor BV, (Case



equal footing. The choice between them is for the plaintiff.895 To place reliance ex-
clusively on the place of the event giving rise to the damage would allegedly make (3)
lose most of its effectiveness since ordinarily a person acts where that person has his
domicile and thus Art. 2 would come into play to the detriment of (3).896

204This so-called principle of ubiquity avoids choosing between the alleged tortfeasor’s
activity and its results by attributing the same weight to both, and thereby favours the
plaintiff, the alleged victim. Being undecided between activity and damage does not
lead to tossing a coin but to using sympathy for the victim as the tie-breaker. An escape
strategy produces a quite remarkable favor actoris. It simply doubles the opportunity for
the plaintiff. The justification of the principle is not beyond doubt, but on the contrary
rather dubious.897

205In practice, the principle does not produce too many results differing from those which
would be reached if only the place where the damage was sustained was used as the sole
connecting factor: Usually the plaintiff is interested in the forum actoris and will sue in
this place anyway or at least in case of doubt.898 If the defendant acted in the same state
there is no difference between both connecting factors employed, but congruence and
coincidence. A differing place of activity becomes only relevant in the rare instances
where it is located neither in the state where the defendant has his domicile (covered
by Art. 2, not by Art. 5 (3)),899 nor in the state where the damage was sustained.900

206(3) does not contain any escape clause, for instance, in favour of the courts of the state
of the common habitual residence,901 quite unlike the forthcoming Art. 5 (2) Rome II
Regulation in conflicts law. If the relevant facts are located abroad, (3) does not lead
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C-51/97) [1998] ECR I-6511, I-6544 para. 28; Verein für Konsumenteninformation v. Karl-Heinz Henkel,
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Maier, (Case C-168/02) [2004] ECR I-6009, I-6029 et seq. para. 16.
894 But see on the restriction of the second option Art. 5 notes 207-213.
895 Cf. only Handelskwekerij G.J. Bier BV v. Mines de Potasse d'Alsace SA, (Case 21/76) [1976] ECR 1735,

1747 para. 24/25; Hof Arnhem NIPR 1999 Nr. 272 p. 364.
896 Handelskwekerij G. J. Bier BV v. Mines de Potasse d'Alsace SA, (Case 21/76) [1976] ECR 1735, 1747

para. 20/23; Fiona Shevill v. Presse Alliance SA, (Case C-68/93) [1995] ECR I-415, I-460 para. 22;

Antonio Marinari v. Lloyd's Bank plc and Zubaidi Trading Co., (Case C-364/93) [1995] ECR I-2719,

I-2739 para. 12.
897 Cf. only von Hein, Das G�nstigkeitsprinzip im Internationalen Deliktsrecht (1999) p. 97-102; Man-

kowski, in: FS Andreas Heldrich (2005), p. 867, 884 et seq.
898 Schurig, in: GS Alexander L�deritz (2000), p. 699, 706.
899 Handelskwekerij G. J. Bier BV v. Mines de Potasse d'Alsace SA, (Case 21/76) [1976] ECR 1735, 1747

para. 20/23; Fiona Shevill v. Presse Alliance SA, (Case C-68/93) [1995] ECR I-415, I-461 para. 26.
900 Mankowski, in: FS Andreas Heldrich (2005), p. 867, 885.
901 Cf. Hoge Raad NJ 2002 Nr. 539 = NIPR 2002 Nr. 35.



the parties back home.902 On closer inspection there does not exist the slightest ne-
cessity to introduce such an escape, in particular, bearing in mind that Art. 2 points to
the defendant’s domicile anyway. On the other hand, (3) must under no circumstances
be interpreted as containing a principle of territoriality that the localisation of one
element of the case within the forum state already suffices however strong such prin-
ciple might be in the national la of the forum state.903

b) The so-called “mosaic principle” as a restriction to the second option
207 The principle of ubiquity privileges and favours the plaintiff. From the other angle it

disfavours the defendant. Particularly detrimental, dangerous and burdenful for the
defendant is the jurisdiction at the place where the damage was sustained. The night-
mare opposite, if not presenting the victim with a proper forum, is inviting the alleged
victim to sue for the entire damage wherever he holds even part of the intangible
allegedly affected. This would jeopardise the alleged wrongdoer’s prospects severely as
it would result in world-wide or at least Europe-wide forum shopping. The mere pos-
sibility to sue here or there offers the plaintiff a bargaining chip not to be underesti-
mated. Hold-up games become feasible. In order not to give the edge to the plaintiff a
priori, but to get something akin to a level-playing field with roughly equal chances for
plaintiff and defendant, some counter-balance must be introduced. (3) must not be-
come a full-swing forum actoris.904

208 In Shevill the ECJ developed the so-called mosaic principle: At the place where the
damage was sustained, a claim can only be brought for the damage sustained in the
forum state, not for the world-wide damage.905 The advantage of having a forum actoris
is combined with (and simultaneously poisoned by) a restriction. The mosaic principle
should be regarded as a structural element in (3).906 It should be recognised as a much-
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904 Areopagos CID 2004, 350; Epheteio Peiraios CID 2001, 61 with note Stamatopoulos.
905 Fiona Shevill v. Presse Alliance SA, (Case C-68/93) [1995] ECR I-415, I-461 et seq. paras. 28-33.
906 Cass. Clunet 125 (1998), 136, 137 with note Huet; OGH RdW 2002, 603; OGH RdW 2002, 664;

Cass. RCDIP 93 (2004), 632 with note Cachard; OLG Hamburg AfP 1996, 69, 71; OLG M�nchen

MMR 2000, 277; Hof ’s-Gravenhage [1999] FSR 352, 359; Trib. Bruxelles J. trib. 2003, 234, 235;

Ehmann/Thorn, AfP 1996, 20, 23; Birgit Bachmann, IPRax 1997, 179, 187; Gerhard Wagner, RabelsZ

62 (1998), 243, 283 et seq.; Stauder, IPRax 1998, 317, 321; Mankowski, RabelsZ 63 (1999), 203, 274-

276; id., MMR 2002, 817, 819; Perret, in: M�langes en l’honneur de Jean-FranÅois Poudret (1999),

p.125, 132; Brinkhof, IIC 2000, 706, 713; Pansch, EuLF 2000/01, 353, 357 et seq.; Véron, Clunet 128

(2001), 805, 820; Hausmann, EuLF 2003, 278, 279 et seq.; Schlosser Art. 5 note 20; Thomas Pfeiffer, in:

Gounalakis (fn. 512), § 13 Art. 5 note 60; Pataut, RCDIP 93 (2004), 800, 807 et seq.; Hausmann/

Obergfell, in: Fezer, UWG (2005) Einl. I note 365; Christian Berger, GRUR Int. 2005, 465, 469;
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welcome obstacle to excessive forum shopping.907 Its scope of application should not be
confined to defamation, libel or slander, although Shevill was a judgment against a
newspaper corporation.908 The restriction does not torpedo the purpose of (3), but only
strikes the necessary right balance. To favour the plaintiff overly would constitute a
windfall profit for the plaintiff and would deny, or at least neglect, the defendant’s
legitimate interests. The equality between the two options has to give way to proce-
dural justice. The option to sue wherever damage was sustained still plays enough into
the plaintiff’s hands and is favourable enough. Almost unlimited or universal jurisdic-
tion by virtue of the places where damage was sustained, spread out would not serve the
purpose of (3).909 Sympathy with the alleged victim leads quite some miles but not
everywhere. One has to bear at least at the back of one’s mind that the general
principle as laid down in Art. 2 reads actor sequitur forum rei and that thus every special
jurisdiction widening the defendant’s jurisdictional liability must find a justification.
Furthermore, if the purpose of the second option is to attribute jurisdiction to the
courts of the place which are territorially best suited and most appropriate to assess the
local damage due to their vicinity to the evidence and the victims’s assets damaged
assets, this rationale is the less convincing the further away the damage are sustained.910

209The fragmentation of jurisdiction carries the danger that different courts in different
states where different parts of the damage occurred, reach different results and in the
most unfortunate event reach irreconcilable judgments.911 Yet this will only happen if
the damage is spread in a way that it is worthwhile for the victim to pursue his aims in
different jurisdictions. In most instances, however, the bulk of the damage will occur in
one jurisdiction, whereas in another jurisdiction no damage or only minor portions can
be identified, which do not make it worth the effort to bring an action for liability.
That the victim would have to commence litigation in every state concerned in order
to collect part of the damage, is too expensive, too costly and thus not too attractive for
the alleged victim.912 Imagine the alternative: Without restricting the competence of
the courts, every court seized would rule over the global damage. It could not be said
that this concerns a different cause and action, but instead a perfect collision occurs.
Hence, absolutely contrary to the apparent point of criticism, the mosaic principle
does not augment, but reduce the danger of irreconcilable judgments.
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909 Pataut, RCDIP 93 (2004), 800, 807.
910 Cf. Fiona Shevill v. Presse Alliance SA, (Case C-68/93) [1995] ECR I-415, I-462 para. 31.
911 Fiona Shevill v. Presse Alliance SA, (Case C-68/93) [1995] ECR I-415, I-462 para. 32.
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210 Yet this solution is not unfair to the victim since the victim has an option to sue the
alleged tortfeasor for the global damage sustained either at the latter’s domicile or at
the place where the relevant activity can be located.913 Fairness is safeguarded and
guaranteed by the two other elements of the over-all system: The alleged victim still
has any opportunity to recover his global damage, if only elsewhere: at the alleged
perpetrator’s domicile and, if differing from this domicile, at the place where the
alleged perpetrator displayed his activities.914 The victim is not without protection
and not without a forum where he can claim all in one.

211 The mosaic principle provides a very effective counter-incentive against forum shop-
ping by supposed or alleged victims and thus effectively safeguards the legitimate
jurisdictional interests on the alleged wrongdoer’s side.915

212 There is nothing specific and special about defamation916 that warrants confining the
mosaic principle to it; to the contrary it should be recognised as a principle of general
applicability.917 That the probability of harmful effects occurring in a multiplicity of
jurisdictions is higher in the event of a defamatory article in a newspaper in compar-
ison to a shot by a gun does not justify different treatment. To the contrary, that the
restriction was introduced in an instance where it matters most, is only confirmation
for the generality of the approach. In support one could for instance imagine the case of
a mass pollution by an industrial plant near a border.

213 It has been argued that the mosaic principle does not fit too well with actions not for
damages but for prohibiting certain activities.918 In this regard prohibiting the activity
for one country could lead to its total prohibition if the activity can not be nationally
split, e.g. due to technical means in the case of an advertisement or a website on the
World Wide Web.919 But this argument falls short if one looks at the alternative: The
mosaic principle is a restriction on jurisdiction at the place where the damage occur-
red. Without such jurisdiction the courts at this place would have unrestricted, in
principle “universal” jurisdiction – with the same result that a prohibition would
produce global effects.920
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915 Mankowski, RabelsZ 63 (1999), 203, 276; id. (fn. 325), p.125, 151.
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Inc. v. Yousef Abdul Latif Jameel [2005] EWCA Civ 75 (C. A., per Lord Philipps of Worth Matravers
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2. Place where the harmful event giving rise to the damage occurs

a) General notion
214Where the harmful event giving rise to the damage occurs appears to be a concept

simple to grasp. It has not generated judgments dealing with complicated matters or
even stirred a major discussion in legal writing. In general terms, the harmful event
relates to the tortfeasor’s activities or, in the event of a material inactivity, inactivities.
In principle it comes down to physicalities. One needs to identify and localise the
consciously conducted activity on the potential tortfeasor’s side which amounts to a
relevant cause for the resulting damage.921 At the least, activities fulfilling part of the
tort in question and emanating from the tortfeasor’s sphere to the external world are
covered.922 To strip the rule to the low level, in which only the last event would be
covered,923 would not do justice. Other activities are still causal in the ordinary sense924

of the outcome and are not prevented by the very last event which then would have to
be thought as hypothetically interrupting causality and negating its own history. If
activities are first announced and later-on implemented and if the announcement itself
already contains a tortious element, the announcement is a relevant activity,925 along
with proceeding implementation.926 If inactivity is the tortious conduct alleged the
place where activity ought to have taken place becomes relevant.927

215According to the prevailing opinion, particularly in legal writing, mere acts of pre-
paration are not covered.928 Although this might sound appreciable in principle, this
tricky question needs to be answered: What are mere acts of preparation? Three alter-
native concepts appear feasible: first to let any activity suffice (at least such activity
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Sturm (1999), p.1573, 1580.
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which gains a certain level of factual relevance), or second, to declare only the very last
act completing the tort in question relevant,929 or third, to have recourse to the law of
the state where the activity in question can be located, and to ask it whether it regards
such activity already to be a tortious activity. The latter concept is the most convincing
and by far most satisfying.930 In the last consequence, it is for the law at the place of
activity to decide whether and to which extent it is willing to protect which values and
how low or how high it sets the threshold.931 The alternative, when it comes down to
distinguishing such concepts, would have to fall back to a certain degree at least on
either the impression gained by others or on the tortfeasor’s subjective intention (i.e.
insofar as the tortfeasor believed that he had done everything he could do, the stadium
of preparation would be left,932 whereas preparation would be at stake if the tortfeasor
believed his previous activities would not to have generated external effects as yet933).

216 An example used for purposes of illustration is the case of a photograph taken and
later-on distributed. According to the prevailing opinion, only the distribution should
matter.934 But how about the variation that is was illegal to take the photograph at all
at the place where the photograph was taken? Why shall the protection of privacy
granted there give way – to which avail or for which general good? Could there be a
more obvious activity than taking the photograph itself? 935 Or a secondly, an even
more famous example: A defamatory letter is written and conceived in one country,
but eventually posted in another one. Why should the concept be neglected? Is the
incriminating element really sufficiently and exhaustively described by the emanation
to externals – with the consequence that the content, the most incriminating element,
is pushed aside? To seize upon the conception closely mirrors the reason why the
tortfeasor’s activity generally is apt to carry jurisdiction:936 because activity is what is
at the core of the matter and in substance founds the tort.937 He who wants to enjoy the
benefits and privileges of a liability haven should at least be forced to move more than
the mere posting into this haven, namely the production.938 To the contrary, he who
deliberately splits the conception and the emanation over a border should bear the
risk: Without his crossing, the border a reduplication of places of activity would be out
of question.939 The place where something was planned and contrived might not be
evidently clear to the external observor, in particular the victim. A presumption that a
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929 Bukow, Verletzungsklagen aus gewerblichen Schutzrechten (2003) p. 57.
930 Mankowski, RabelsZ 63 (1999), 203, 263 et seq.; Schack, MMR 2000, 135, 137; id., para. 299.
931 Mankowski, RabelsZ 63 (1999), 203, 263.
932 Kubis (fn. 868), p.148.
933 Kubis (fn. 868), p.149.
934 OLG Bremen IPRax 2000, 226; Leible, in: Rauscher Art. 5 note 87.
935 Cf. AG Hamburg RIW 1988, 319; Kubis (fn. 868), p.144.
936 Mankowski, RabelsZ 63 (1999), 203, 262.
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person locates his main activities where he is resident, could help at least for the
purposes of PIL940 and would on the other hand limit the jurisdictional risk in the
light of the relationship between (3) and Art. 2.

217If the relevant activity took place aboard an ocean going vessel outside territorial
waters, the vessel has to be attributed to the state of the flag which she is flying.941

Flag state sovereignty is a kind of sovereignty recognised by international law.942 It is
for international law to answer the incidental question posed to it as to whether a
vessel is deemed to be subjected to jurisdiction to legislate or adjudicate of a certain
state. Generally, such incidental questions as to whether a certain state can claim
sovereignty and jurisdiction over a certain area, is submitted to international law as
well.943 Accordingly, the territorial waters, the Exclusive Economic Zone and the
continental shelf form parts of the coastal state also for the purposes of the Brussels I
Regulation.944

218A rather tricky case is the case of omissions, i.e. the instance that the wrongdoer should
have acted but did not meet his duties and remained inactive and passive. Omissions
are clearly included in the definition of tort.945 Thus, there must be a solution. Firstly,
one can not avoid having recourse to the applicable substantive law in order to define
which duties existed and which obligations the prospective tortfeasor had to obey.
Secondly, the place of the relevant inactivity has to be identified. Another time the
relevant duty, and for this purpose the applicable substantive law, must answer the
question as to where he who was under this or that duty, was obliged to act.946

b) Scope of jurisdiction
219There is no restriction as to the jurisdiction of the court at the place where the harmful

act, i.e. the harmful event giving rise to the damage, occurred. This court has juris-
diction to entertain claims concerning the entire global damage inflicted. Such a
jurisdiction does not do injustice to the defendant tortfeasor since he had had every
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opportunity to choose the place where he himself exerted activity. If he chooses im-
prudently (insofar as he neglects his own interests and acts in a country with a high
liability standard), he has to internalise the negative consequences of his own unfor-
tunate decision regardless of whether this decision was made on purpose or rather
accidentally. Where he acts he can be held responsible. For instance, the parties to
an agreement that purportedly restrict competition both act where they reach such
agreement (however spurious and accidental that location might be) and where they
act upon the agreement implementing its term and transforming them into concrete
practice.947 Admittedly, the ECJ held that in the event of a negligent publication the
editor’s domicile should be deemed to be the place of relevant activity,948 thus impli-
citly striking out, e.g. the printing process, the release as such and the actual distribu-
tion process. Yet this can be explained as adding another dimension to the place of
actual release.949

220 The risk resulting from this “global” jurisdiction is the more sustainable for the defen-
dant tortfeasor as in the majority of cases the place where he acted is identical with the
place of his habitual residence or at least a place where he has a place of business. If the
place of the action happens to coincide with the tortfeasor’s habitual residence and
with the tortfeasor’s domicile, (3) will not even be operable since in this event the pre-
condition of Art. 5 in toto is not met, being that the place which is designed by the head
of special jurisdiction, must not be located in the country where the defendant has his
domicile.950

c) Majority of tortfeasors
221 Another tricky issue arises if the victim faces a majority of tortfeasors: Can he hold all

of them of them liable at the place where only one of them acted? Does a joint and
commonly planned activity make them join as accomplices under the auspices of
jurisdiction, too? The answer should be affirmative.951 (3) is not confined to acts of
the principal himself,952 but requires acts by the defendant or those for which he is in
law responsible.953 The very existence of Art. 6 (1) does not give rise to an argumentum
e contrario. Nor would a concentration of jurisdiction at the place where the main
perpetrator displayed his activity (or in the event of a majority of equivalent perpe-
trator a limitation of the scope of jurisdiction [to each one’s personal activity) be
convincing.954 A real and genuine danger of unjustified forum shopping by the plaintiff
is not discernible: He only holds the co-actors liable where their chosen accomplices
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acted. Dividing activity must not lead to results different from those which would be
found if a single tortfeasor had exerted all necessary activities. In any event, the dis-
honest assistee is at home in (3) and could face a lawsuit where he acted.955 A matter of
characterisation arises as to who can be regarded as an accomplice, and has to be
answered sticking to a European concept.956 The internal redress for reimbursement
or contribution between tortfeasors should be characterised as a matter of delict as
well.957

d) Single torts
222The judge and the lawyer are invited to distinguish between the single classes of tort in

order to identify the proper forum respectively.958 Traffic accidents do not pose any
major problems. They are per definitionem a local affair, and the wrongdoing can be
easily identified.959 Car crashes materialise somewhere on real streets just like acci-
dents inflicting personal injury to pedestrians do. Of course, the matter is no different if
it is not a car but a motorbike or a truck is involved. The vehicle operated is not any
kind of distinguishing factor. The mere fact is the same: To identify the place of an
accident does not give rise to legal, but only to factual problems.

223If the material tort is one set in motion by statements by the tortfeasor, the place where
the statement leaves the tortfeasor’s forum internum is the place of the harmful act,960

e.g. the place where a union issued a call for industrial action or strike.961 Where the
victim or other persons receive the message or statement on the other hand, should not
be considered. Yet for the opposite result the following argument can be put forward:
The act consists of two elements, only the first of which is issuing the statement. But
the second element is the reception by another person. Unless another person receives
the statement, the act could be deemed incomplete with the second element missing.
The most appreciable approach nevertheless appears to be even wider: to identify two
places of harm-inducing activities, namely issuing the statement and even before that
conceiving the statement.962
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955 Briggs, (2001) 72 BYIL 437, 471.
956 v. Hein, IPRax 2006, 460, 461 et seq.
957 Cf. Takahashi (fn. 533), p. 31 et seq. with reference to Santa Fe v. Gates LMLN 23 February 1991

(Q. B. D., Ognall J.).
958 Cf. only Muir Watt, RCDIP 94 (2005), 330, 333 et seq.
959 Cf. only Rel. Lisboa Col. Jur. 1998 v. 86, 87; Aud. Prov. Salamanca AEDIPr 2003, 845; Juzgado

Primera Instancia de Oviedo (n8 4) AEDIPr 2003, 843, 844.
960 ABCI v. Banque Franco-Tunisienne [2003] Lloyd’s Rep. 146, 160 (C.A., per Mance L.J.); Domicrest Ltd.

v. Swiss Bank Corporation [1999] QB 548, 567 (Q. B. D., Rix J.); Alfred Dunhill Ltd. v. Diffusion

Internationale de Maroquinerie de Prestige SARL [2002] 1 All ER (Comm) 950, 957 (Q. B. D., Judge

Kenneth Rokison Q. C.); London Helicopters Ltd. v. Helportugal LDA-INAC [2006] 1 All ER (Comm)

595, 604 et seq. (Q. B. D., Simon J.); Newsat Holdings Ltd. v. Zani [2006] 1 All ER (Comm) 607, 617-

619 (Q. B. D., David Steel J.).
961 Hergenröder, GPR 2005, 33, 35.
962 Supra Art. 5 note 216 (Mankowski).



224 Informational torts are based on the distribution of the incriminated information. Thus
this distribution is the material act. If a market is misinformed (be it negligently, be it
deliberately) spreading the information on the market concerned is the activity that
matters.963 For the purposes of the first alternative under (3) this holds true even if
reliance is placed on such a statement elsewhere.964 The victim acting in reliance on
the negligent misstatement might become relevant only in the context of the place
where the damage occurred.

225 Torts by way of media are committed where the respective media is published.965 If a
tort is committed via television, the place of broadcasting defines at least a relevant
activity966 if not the most relevant activity. Nevertheless the publishers’ or editors’ seat
bears equal relevance967 yet it is best to explain these places as presumedly being the
places where the tortious content is conceived. In the event of a publication uploaded
on satellite TV the country-of-origin principle as endorsed in Art.1 (2) (b) Directive
93/83/EC968 expressly nominates the place of broadcasting, also for the purposes of
identifying the relevant activity under (3).969

226 Torts committed via the Internet display their most relevant activity with the upload-
ing of the incriminated content.970 The mere accessibility as such does not constitute
an activity.971 Accessibility is on the receiving end and is the result of the activity, but
not part of the activity itself. Even less the actual access by the user is an activity by the
tortfeasor. Neither are the places where the technical equipment employed for trans-
mitting like gateways or servers is located, places of relevant activity.972
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963 Van Houtte, in: McLachlan/Nygh (eds.), Transnational Tort Litigation (1996), p.155, 169; von Hein,

RabelsZ 64 (2000), 194, 198; id., RIW 2004, 602, 604.
964 Domicrest Ltd. v. Swiss Bank Corp. [1999] QB 548, 567 et seq. (Q. B. D., Rix J.); Alfred Dunhill Ltd. v.

Diffusion Internationale de Maroquinerie de Prestige SARL [2002] 1 All ER (Comm) 950, 957 (Q. B. D.,

Judge Kenneth Rokison Q. C.); London Helicopters Ltd. v. Helportugal LDA-INAC [2006] 1 All ER

(Comm) 595, 604 et seq. (Q. B. D., Simon J.); Newsat Holdings Ltd. v. Zani [2006] 1 All ER (Comm)

607, 617-619 (Q. B. D., David Steel J.).
965 Coester-Waltjen, in: FS Rolf A. Sch�tze (1999), p.175, 179; Leible, in: Rauscher Art. 5 note 92; André

Huet, Clunet 131 (2004), 873, 874.
966 OLG M�nchen OLGZ 1987, 216, 218; Coester-Waltjen, in: FS Rolf A. Sch�tze (1999), p.175, 179.
967 Fiona Shevill v. Presse Alliance SA, (Case C-68/93) [1995] ECR I-415, I-460 et seq. para 24.
968 Council Directive 93/83/EEC of 27 September 1993 on the coordination of certain rules concerning

copyright applicable to satellite broadcasting and cable retransmission, OJ 1993 L 248/15.
969 Reindl, in: Koppensteiner (ed.), �sterreichisches und europ�isches Wirtschaftsprivatrecht, Vol. II

(1996), p. 249, 350 fn. 228; Thomas Dreier, in: Michael Walter (ed.), Europ�isches Urheberrecht

(2001) Art.1 Satelliten- und KabelRL Art. 5 note 11.
970 Cf. only Birgit Bachmann, IPRax 1997, 179, 182; Mankowski, RabelsZ 63 (1999), 203, 269 et seq.;

Christian Berger, GRUR Int. 2005, 465, 467.
971 Birgit Bachmann, IPRax 1997, 179, 184; Mankowski, RabelsZ 63 (1999), 203, 269.
972 Christian Berger, GRUR Int. 2005, 465, 467; Hye-Knudsen (fn. 869), p. 97 et seq.



227In the event of a copyright or trademark infringement the delivery of the potentially
incriminating goods or publications is at least the relevant acticity.973 Where an in-
criminating advertisement is published and distributed to the public, relevant activ-
ities are exerted. Yet some authors argue that the principle of territoriality, still pre-
vailing in matters of intellectual property, prohibits and prevents that a place of rele-
vant activity exists outside the state where the copyright is allegedly infringed.974 But
this approach lacks convincing power. The infringement as such is the result of the
activity whereas activity is directed to, and related to, but not identical with its even-
tual object. Hence, a place of relevant activity outside the state where the copyright
can be normatively located is possible.975 The principle of territoriality is concerned
only with the protected asset whereas it is not deemed to restrict jurisdiction;976 other-
wise it would imply that not even general jurisdiction under Art. 2 (1) would lay – a
result evidently not envisaged and not tenable. Accordingly, the production of the
goods the labels of which amount to the infringement, should be regarded as a relevant
activity,977 and a restriction following an alleged “last event rule”978 should not be
recognised. Even from the opposite view, an exception to the principle of territoriality
is conceded when a majority of parallel rights in several states is infringed allowing a
uniform acticity to take place979 (if there are not several distinct infringers980). Com-
mon ground is also reached insofar as that a mere transit of the goods passing through a
state should not constitute a relevant activity.981

228If wrongful birth is qualified as tortious, the tortfeasor’s activity is not the birth of the
child,982 but his negligent mistreatment leading to the misinformation about the preg-
nancy or the health of the future child. Agreements which are incriminated by antitrust
law, are staged where they are concluded983 alternatively at their place of operation.984
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973 LG Mannheim NJW 2002, 624.
974 To this avail Dieter Stauder, GRUR Int. 1976, 465, 474; Wilfried Neuhaus, MittPat 1996, 257, 264;

Bettinger/Thum, GRUR Int. 1999, 659, 664; Sack, WRP 2000, 269, 271; Grabinski, GRUR Int. 2001,

199, 204; Treichel, Die Sanktionen der Patentverletzung und ihre gerichtliche Durchsetzung im

deutschen und franzçsischen Recht (2001) p. 22; Schack para. 306a; Bukow (fn. 929), p. 74, 91.
975 Pansch, EuLF 2000, 353, 355; Nagel/Gottwald § 3 note 66; Hausmann, EuLF 2003, 278, 280 et seq.
976 Wilfried Neuhaus, MittPat 1996, 257, 261; Karsten Otte, IPRax 2001, 315, 317. Contra Ebner (fn. 928),

p.186 et seq.
977 Pansch, EuLF 2000/01, 353, 355; Hye-Knudsen (fn. 869), p. 73.
978 As advocated for by Wilfried Neuhaus, MittPar 1996, 257, 264; Grabinski, GRUR Int. 2001, 199, 204.
979 Dieter Stauder, GRUR Int. 1976, 465, 477; Ebner (fn. 928), p.187.
980 Dieter Stauder/Kur, in: Schricker/Dreier/Kur (eds.), Geistiges Eigentum im Dienst der Innovation

(2001), p.151, 155; Ebner (fn. 928), p.187.
981 Grabinski, GRUR Int. 2001, 199, 204; Hye-Knudsen (fn. 869), p. 74. But cf. also Geimer/Schütze Art. 5

note 250.
982 Contra Rb. Middelburg NIPR 2003 Nr. 53 p.104.
983 Ashton/Vollrath, ZWeR 2006, 1, 8.
984 Withers, [2002] JBL 250.



3. Place where the damage occurred

a) Harmful effects on the victim
229 The damage occurs where the event giving rise to the damage produces and inflicts its

harmful effects on the victim985 or, more precisely, on the primarily protected assets or
values of the victim.986 In principle, the place of damage connotes the place where the
physical damage is done or where the recoverable economic loss is actually suffered.987

A causal connection between the damage and the event giving rise to it is required.988

230 The ECJ condemns any approach to imply a reference to the applicable substantive law
and to its pre-requisites for liability.989 Allegedly this would overload the jurisdictional
rule with too many normative and legal implications990 (besides the fact that the
modern PIL of torts itself uses the place where the damage occurred, as one of its main
connecting factors and some kind of vicious circle appears to be threatening). At least
such a normative approach would be accompanied by unwelcome uncertainty.991 A
causal link between activity and damage should suffice.992

231 Yet this approach fits rather ill with the emphasis993 placed on the primary damage
afflicted to the primarily protected asset or value. How could one possibly determine
which protection, to which extent, is allegedly granted to which asset or value without
having recourse to a national law? In substance, (3) does not grant such protection.
Intuition might lead quite some way as to which value or asset is protected, but can not
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986 Cf. only Mari, in: M�langes Fritz Sturm (1999), p.1573, 1583 et passim.
987 Collins, in: Dicey/Morris para. S 11-262.
988 Dexter Ltd. v. Harley The Times 2 April 2001 (Q. B. D., Lloyd J.); Mari, in: M�langes Fritz Sturm

(1999), p.1573, 1577, 1583.
989 Antonio Marinari v. Lloyd's Bank plc and Zubaidi Trading Co., (Case C-364/93) [1995] ECR I-2719,

I-2740 et seq. paras. 18 et seq.; Cassaz. RDIPP 2004, 1372, 1374; Alfred Dunhill Ltd. v. Diffusion

Internationale de Maroquinerie de Prestige SARL [2002] 1 All ER (Comm) 950, 961 (Q. B. D., Judge

Kenneth Rokison Q. C.); Holl, EuZW 1995, 766, 767; Volken, SZIER 1996, 137; Rauscher, ZZP Int. 1

(1996), 151, 165 et seq.; Kubis (fn. 868), p.105; Briggs, (2001) 72 BYIL 437, 471; Kropholler Art. 5

note 88; Schlosser Art. 5 note 19; Hootz p.179.

Contra Bischoff, Clunet 109 (1982), 463, 468; Kaye p. 567; Geimer, JZ 1995, 1108; Nerlich, WiB 1995,

972; Mansel, RabelsZ 61 (1997), 756, 757 et seq.; Schack para. 299.
990 Antonio Marinari v. Lloyd's Bank plc and Zubaidi Trading Co., (Case C-364/93) [1995] ECR I-2719,

I-2740 et seq. paras. 18 et seq.; Hootz p.179.
991 Antonio Marinari v. Lloyd's Bank plc and Zubaidi Trading Co., (Case C-364/93) [1995] ECR I-2719,

I-2741 para. 19.
992 Handelskwekerij Bier BV v. Mines de Potasse d'Alsace SA, (Case 21/76) [1976] ECR 1735, 1746 et seq.

para. 15/19; Danmarks Rederiforeniging, acting on behalf of DFDS Torline AS v. LO Landsorganisationen i

Sverige, acting on behalf of SEKO Sjöfolk Facket for Service och Kommunikation, (Case C-18/02) [2004]

ECR I-1417, I-1453 et seq. paras. 31-34.
993 See infra Art. 5 note 233 (Mankowski) and Rauscher, ZZP Int. 1 (1996), 151, 162.



defy entirely the the grave doubts. And that the intuition can differ where different
individuals are invited to become intuitive (just to avoid the term “inventive”) is
commonplace and trite.

232A task left for national law, yet not for the applicable substantive law but for the
procedural law of the forum, is to ascertain to which extent the court may scrutinize the
plaintiff’s allegations as to the facts.994 If recourse on the applicable substantive law is
not be had for the definition of the tort at stake, the plaintiff is not required to plead
such tort fully, but only to establish some kind of arguable case coming within the
autonomous definition of tort under (3).995

b) Primary damage and consequential damage
233Only the primary or immediate damage is relevant for the purposes of (3). Primary

damage is the damage to the asset originally protected. Which asset is protected, must be
determined pursuant to the tort in question. Specific torts are designed to protect certain
assets or values. Since the tort at stake must provide the answer to the question, an
autonomous and uniform approach which would be entirely fact-based, is not feasible.

234Indirect financial damage or adverse consequences of an event which has already
caused damage elsewhere do not establish jurisdiction. It would be too extensive to
encompass any place where the adverse consequences of an event can be felt which has
already caused damage actually arising elsewhere.996 Otherwise that would give too
much weight to the plaintiff’s domicile and enable a plaintiff to determine the com-
petent court by his choice of domicile.997 An almost complete forum actoris is undesir-
able.998 The expenses and losses of profit incurred as a consequence of the initial
harmful event might be incurred elsewhere so that, as far as the efficiency of proof is
concerned, the court of the place where consequential damage was sustained, would be
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van Cass. R. W. 2003-2004, 457; OGH �JZ 2005, 111, 112; Rb. Kh. Dendermonde TBH 2000, 242,

244 with note Wautelet.
997 Dumez France SA and Tracoba SARL v. Hessische Landesbank, (Case C-220/88) [1990] ECR I-49, I-80

para. 19; Antonio Marinari v. Lloyd's Bank plc and Zubaidi Trading Co., (Case C-364/93) [1995] ECR
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GmbH [2004] 1 WLR 2966, 2973 (Ch. D., Lawrence Collins J.); cf. also Réunion européenne SA v.

Spliethoff's Bevrachtingskantoor BV and Master of the vessel ``Alblasgracht 002'', (Case C-51/97) [1998]

ECR I-6511, I-6544 et seq. para. 29.
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para. 20; Rb. Almelo NIPR 2003 Nr. 47 p. 97 et seq.



inappropriate.999 No “money pocket rule” (along the line “the damage was suffered in
my pocket”) applies.1000 That it would be easier for the victim to hold redress if he
could do so at the centre of his financial interests, is conceded, but does not overcome
the tortfeasor’s legitimate interests.1001 Equally it must be conceded that distinguishing
the economic consequences of the damage from the immediate damage may not be
easy, particularly in cases of economic torts.1002 There could be something like an “also-
primary” financial damage.1003

235 The case is different, though, if the victim after the initial damage sustains further
damage to the primarily protected asset or good. Imagine for instance a medical mal-
treatment where the maltreatment caused the initial damage in one state but the
victim suffers additional damage later-on after his return in his home country. Then
the consequential damage affects the primarily protected asset or value and can not be
regarded as irrelevant. Accordingly, as far as the additional damage is at stake, (3)
establishes jurisdiction in the victim’s favour where the victim sustained the additional
damage.1004 Aggravation and deterioration of condition might not be a fresh cause of
action or a fresh wrong.1005 But nevertheless they are a further detriment to the pro-
tected value. This is latent damage directly deriving from the original wrong and thus
causally and immediately linked with the initial wrongdoing, not in any way derived
from some intermediate step.1006

c) Damage to the assets of third parties
236 Generally, indirect victims of a tort can not avail them of the jurisdiction of the place

where they themselves suffer financial consequences from the tort, but can only sue at
the place where the primary damage was inflicted to the primary and direct victim.1007

This holds particularly true for parent companies who allege that they have been
detrimentally affected by actions upon their subsidiaries.1008
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1001 Cf. Antonio Marinari v. Lloyd's Bank plc and Zubaidi Trading Co., (Case C-364/93) [1995] ECR I-2719,

I-2741 para. 20.
1002 Collier, (1996) 55 Cambridge L. J. 216, 218.
1003 Kosmehl, in: Liber amicorum Thomas Rauscher (2005), p. 79, 88.
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Contra Henderson v. Jaouen [2002] 1 WLR 2971, 2976 (C.A., per Wall J.); Briggs, (2002) 73 BYIL 453,
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1006 Not properly evaluated by Henderson v. Jaouen [2002] 1 WLR 2971, 2976 (C. A., per Wall J.).
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para. 22; Réunion européenne SA v. Spliethoff's Bevrachtingskantoor BV and Master of the vessel ``Alblas-
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para. 20; Cass. D. S.1990 IR 158.



237Yet the other party might be not the primary victim, but a victim of its own and in its
own right. Whether this can hold true must be determined pursuant to the ambit of the
tort in question. If according to the applicable national law the tort in question can be
deemed also against the other party as a second victim, this party can claim damages in
its own right. It can join the proceedings as a second plaintiff. To exclude it from the
proceedings would negate the protection granted to the second victim; protection of
financial interests must also be recognised in the administration of justice. What
remains not feasible, however, is that the first victim can seize upon the damage
inflicted to the second victim and profit from the other’s damage in matters of juris-
diction directly. Not even Art. 6 (1) might lend a helping hand to the first victim
insofar since it seizes upon a majority of defendants, not of plaintiffs. In the event of
damage inflicted upon a subsidiary, however, the parent company might prove that this
also damaged her own assets via the subsidiary and thus obtain a forum at the place
where the damage was sustained by the subsidiary.1009

d) Relevant damage to the fortune as such
238If the tort committed was a tort designed to protect the victim’s fortune as such the

damage to the fortune is the relevant damage.1010 In this exceptional formation the
damage to the fortune is the primary damage. However, the difficulty to locate a
fortune does not vanish. Yet this should pave the way for entirely striking out a juris-
diction alternative to the jurisdiction of the courts of the place where the tortfeasor
displayed his activities.1011 If the victim only has one body of fortune the answer is an
easy one. But the problem increases if the victim holds several masses or parts of
fortune. If a certain and identifiable account is exclusively affected, i.e. transfer was
made from this account to another person than the victim (be it the tortfeasor himself,
be it an accomplice, be it someone else) and an internal transfer was made to this
account this account appears at first glance to be the relevant one. The material point
is the combination of exit transfer to the external party: it releases the asset out of the
victim’s fortune, and the lack of a transaction related transfer or reorganisation within
the victim’s sphere.

239To regard the last of the victim’s accounts, which was active before the ultimate exit
transfer or where the money was finally taken from the victim’s control,1012 as the
relevant account under every possible circumstances1013 would open unwanted and
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Nr. 272 p. 364.
1012 Cf. Casio Computer Co. Ltd. v. Sayo [2001] I.L. Pr. 694, 703 (C.A., per Tuckey L. J.); OLG D�sseldorf

EuLF 2006, II-93, 94.
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undesirable potential for manipulation firstly on the tortfeasor’s side, though.1014 Just
imagine a transaction induced by fraud which involves setting up a new account: Is the
damage sustained where the new account is established or where the account from
which the transfer to the new account was made, can be located? The fraudulent
tortfeasor could easily advise as part of his fraud scheme where the new account shall
be drawn up and thus diminish the victim’s possibilities. Accordingly, the account from
which the transfer to the newly established account was perfected should serve as the
connecting factor.1015 The fraudulent advisor is not hampered and can foresee and
identify quite easily where the victim shall draw upon: He himself lures the victim
into the internal transaction.1016 Hence, difficult issues of causality possibly obscuring
and clouding the picture should not occur.1017

240 On the other hand a general rule that the victim is deemed to hold his fortune at the
place where his habitual residence is located, can not be sanctioned, at least not as a
strict rule.1018 Modern times with the increasing number of cross-border investments
and the ever growing numbers of migrants have enhanced the possibility and like-
lihood that there are different accounts in different states. A cautious approach
phrased in general terms could resort to the place where the money was first abstracted
from the victim.1019 However, a rebuttable presumption that the victim’s fortune is to
be regarded as located at the victim’s habitual residence can serve as a useful line of last
resort. The presumption is rather weak but helps to answer the case in which no other
solution is reasonably available. Given the alternative, namely to deprive the victim of
an opportunity to invoke the second option ordinarily granted under (3), the presump-
tion mirrors the remaining sympathy for the victim. As a matter of fact it is backed by
the observation that the majority of people hold at least their main account at their
home place. Where the money is eventually spent should not weigh too heavily.1020

e) Damage to goods on transport (res in transitu)
241 Damage to goods in transitu, i.e. in a transport operation onboard a ship or aircraft raises

the problem as to locating the place where the goods were damaged. Particularly in the
age of containers it can become practically impossible to identify and even more to
prove the place where the goods were actually damaged. Accordingly, some more
normative solutions must provide for the tie-breaker otherwise the consignee would
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be deprived of the benefits of (3). The ECJ has ruled out both the place of actual final
delivery and the place where the damage to the goods was finally ascertained.1021

Firstly, the ECJ sensed some danger in an exaggerated forum actoris.1022 Secondly, the
place of final delivery was held to be subject to change during the voyage and thus did
not fulfil the necessary criteria for foreseeability to protect the prospective perpetra-
tor.1023 This holds even more true for the place where the victim finally discovered the
damage.1024

242Instead the ECJ championed the place where the carrier was to deliver the goods.1025

This in substance is a fictitious1026 approach that forces recourse to contractual docu-
ments and can lead to a split if the actual carrier is responsible only for one part of a
combined transport, in that his liability terminates at the place where he hands over
the goods to the next actual carrier.1027 That the goods transported are not unpacked at
the place of delivery does not provide a counter-argument1028 since this would be
tantamount to switching back to the place where the damage was discovered, the
latter being unsustainable from the angle of foreseeability for the carrier. That in
practice the place of delivery will in most instances coincide with the place where
the damages was discovered,1029 is fortuitous.1030

f) Single torts
243Once again one must look at each class of torts separately in order to properly identify

the place where the relevant damage was sustained.1031 If the relevant damage can be
equalled with physical or bodily harm and injury, such damage can be located quite
easily, namely where the victim was hurt, i. e. where the victim’s body was injured.
Neither the places where consequential damages is discovered or unearthed later-on
are relevant, nor the places from which the victim must draw on his assets in order to
cover the ensuing medical costs. Where the victim was injured by the hit, the bullet,
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002'', (Case C-51/97) [1998] ECR I-6511, I-6546 para. 34.
1022 Réunion européenne SA v. Spliethoff's Bevrachtingskantoor BV and Master of the vessel ``Alblasgracht

002'', (Case C-51/97) [1998] ECR I-6511, I-6546 para. 34.
1023 Réunion européenne SA v. Spliethoff's Bevrachtingskantoor BV and Master of the vessel ``Alblasgracht

002'', (Case C-51/97) [1998] ECR I-6511, I-6546 para. 34; Vlas, NILR 2002, 118, 119 et seq.
1024 Réunion européenne SA v. Spliethoff's Bevrachtingskantoor BV and Master of the vessel ``Alblasgracht

002'', (Case C-51/97) [1998] ECR I-6511, I-6546 para. 34; Cass. ETL 1999, 675; Hof, ’s-Hertogen-

bosch NIPR 2000 Nr. 210 p. 348; Kropholler Art. 5 note 89; Hausmann/Obergfell, in: Fezer (fn. 906),

Einl. I note 362.
1025 Réunion européenne SA v. Spliethoff's Bevrachtingskantoor BV and Master of the vessel ``Alblasgracht

002'', (Case C-51/97) [1998] ECR I-6511, I-6546 para. 35.
1026 van Haersolte-van Hof, NIPR 2000, 386, 389.
1027 Cf. Harald Koch, IPRax 2000, 186, 188.
1028 Contra Gaudemet-Tallon, RCDIP 88 (1999), 331, 337 et seq.; Vlas, NILR 2002, 118, 120.
1029 de Meij, TVR 1999, 125, 129 et seq.; Vlas, NJ 2000 Nr. 156.
1030 Cf. van Haersolte-van Hof, NIPR 2000, 386, 389.
1031 Cf. only Muir Watt, RCDIP 94 (2005), 330, 333 et seq.



the accident or else, is the only material place. For the purpose of ascertaining juris-
diction, it does not matter whether the tortfeasor acted intentionally or negligently or
without personal fault. Where the tort relates to identifiable single assets (e.g. a car or
estate) the relevant place is the place where this asset was located at the time of the
affliction.1031a

244 In the event of negligent misstatements the place of receipt and reliance becomes
material.1032 However, if the place of mere receipt differs from the place where the
victim acted upon the misstatement to the detriment of his own fortune, the place of
the latter action should prevail.1033 The simple receipt of the misstatement does not
automatically harm the potential victim’s assets. Only the victim’s action in reliance on
the misstatement triggers off the consequences. Unlike defamation, libel and slander,
misstatements are not concerned with the protection of personal values. The different
direction of protection asks for a different treatment as to the material place.1034

245 Fraud and misrepresentation inflict their damage at the place where they trigger off
financial transactions on the victim’s side. If a statement, allegedly fraudulous or in-
volving misrepresentation, is made to the victim in one place, but the victim acts on
this statement in another place (e.g. by arranging credit facilities), the latter place is
the relevant one.1035 If the place where the detrimental decision was made by the
victim does not coincide with the location of any assets with which the victim passes
over as a result of his decision, the latter location should prevail.1036 The place of the
decision can be fortuitous and could all too easily be subject to carefully and cunningly
planned manipulation by the tortfeasor.1037 The protection is granted to the assets and
the fortune, whereas protection of the free will of the person is only instrumental and a
kind of vehicle.

246 Financial loss caused by strike, industrial action or sympathy actions by trade unions
ordinarily arise at the place where the respective enterprise is established.1038 That
single assets of this enterprise are the primary objects of the strike etc. should not be
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1031a Cf. as an example Vzngr. Rb. Breda NIPR 2007 Nr. 38.
1032 Domicrest Ltd. v. Swiss Bank Corporation [1999] QB 548, 567 (Q. B. D., Rix J.) and also, albeit not

followed Minster Investments Ltd. v. Hyundai Precision and Industry Co. Ltd. [1988] 2 Lloyd’s Rep. 621

(Q. B. D., Steyn J.).
1033 Girsberger, in: Liber amicorum Kurt Siehr (2000), p. 219, 228 et seq.; Spindler, IPRax 2001, 153, 155;

comp. Domicrest Ltd. v. Swiss Bank Corporation [1999] QB 548, 567 (Q. B. D., Rix J.); Layton/Mercer

para. 15.095.
1034 Cf. Spindler, IPRax 2001, 153, 155.
1035 Raiffeisen Zentralbank v. Tranos [2001] I. L. Pr. 85 (Q. B. D., Longmore J.); cf. also London Helicopters

Ltd. v. Helportugal LDA-INAC [2006] 1 All ER (Comm) 595, 604 (Q. B. D., Simon J.).
1036 Girsberger, in: Liber amicorum Kurt Siehr (2000), p. 219, 229 et seq.
1037 Girsberger, in: Liber amicorum Kurt Siehr (2000), p. 219, 229 et seq.
1038 Cf. Danmarks Rederiforeniging, acting on behalf of DFDS Torline AS v. LO Landsorganisationen i Sverige,

acting on behalf of SEKO Sjöfolk Facket for Service och Kommunikation, (Case C-18/02) [2004] ECR

I-1417, I-1457 para. 43; Palao Moreno, REDI 2004, 848, 852.



held decisive since these assets are only instrumentalised whereas the main object is to
detrimentally affect the fortune and the earnings of the enterprise.1039 If the financial
loss consisted from the withdrawal of one ship from its normal route and the hire of
another ship to serve the same route, the damage should not be said to have occurred
onboard the first ship.1040 If the relevant loss (by whichever tort) is a drop in the market
valve of a subsidiary the place of incorporation of that subsidiary moves to the cen-
tre.1040a

247If the tort does harm to the victim’s reputation, the reputation needs to be localised.1041

Where a person is not known, this person does not have a reputation. It is not the place
of the publication of a defamatory or libelous statement which qualifies as the place
where the damage was sustained,1042 but the place where the victim’s reputation al-
ledgedly is ruined. In the event of defamatory letters sent to individual recipients, the
place(s) where these letters are received and read by the addressees will regularly
coincide with that latter place.1043 A publication via mass media inflicts its harm to
the victim’s reputation where it reaches its audience, viewers or readers (as the case
may be) if the victim has a defendable reputation there.1044 The damage to reputation
is not to be localised automatically at the victim’s domicile.1045 Where the victim
enjoys goodwill and the detrimental affect to their reputation is felt locally, the damage
occurs there.1046

248Insofar as torts are committed by means of mass media or publication, a restriction on
jurisdiction is required to strike the right balance. Therefore a mere spill-over, i.e. an
accidental distribution of a publication in a country where it is not intended to be
distributed, ought to be ruled out.1047 The single copy of a Finnish newspaper taken by a
traveller from his plane and imported into his home country Malta does not trigger off
the jurisdiction of the Maltese courts.
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1039 Mankowski, RIW 2004, 481, 495.
1040 But cf. Danmarks Rederiforeniging, acting on behalf of DFDS Torline AS v. LO Landsorganisationen i

Sverige, acting on behalf of SEKO Sjöfolk Facket for Service och Kommunikation, (Case C-18/02) [2004]

ECR I-1417, I-1457 paras. 44 et seq.
1040a Hof ’s-Hertogenbosch NIPR 2006 Nr. 308 p. 455 et seq.
1041 E.g. Reed/T. P. Kennedy, [1996] LMCLQ 108, 119 et seq.
1042 But cf. CA Paris D. 1999 I. R. 270; Vzngr. Rb. Almelo NIPR 2005 Nr. 52 p. 94.
1043 Cf. Cassaz. Foro it. 2006 col. 3388, 3398 = RDIPP 2006, 1076, 1088; OLG Saarbr�cken NJW-RR

2003, 176.
1044 Cf. only Bogdan, in: Beater/Habermeier (eds.), Verletzungen von Persçnlichkeitsrechten durch die

Medien (2005), p.138, 141.
1045 OGH �JZ 2005, 111, 112; Cassaz. RDIPP 2006, 1076, 1088 = Foro it. 2006 col. 3388, 3398.
1046 Modus Vivendi Ltd. v. Procter & Gamble, Inc. [1996] F. S. R. 790, 802 (Ch.D., Knox J.); Mecklermedia

Corp. v. D. C. Congress GmbH [1997] I. L. Pr. 629, 637 et seq. (Ch. D., Jacob J.).
1047 OLG M�nchen NJW-RR 1994, 190; Coester-Waltjen, in: FS Rolf A. Sch�tze (1999), p.175, 183 et seq.



249 Torts committed via the Internet do not enjoy specific rules on jurisdiction tailor-made
to their scope.1048 In particular, the E-Commerce-Directive1049 does not contain any
such rules nor alterations of the rules of the Brussels I Regulation including (3); insofar
Art. 1 (4) E-Commerce-Directive can be seized at its word and taken at face value.1050

Infringement of trademarks, patents or copyrights taking place over the Internet pro-
duces a violation of a protected right where it produces, but only its effects if the
respective right is protected there. The World Intellectual Property Organisation
(WIPO) has drafted some recommendations in this regard1051 which can aptly be sum-
marised as attempting to establish some kind of commercial effects doctrine.1052 Yet
caution should be applied since the WIPO Recommendation does by no means form
anything like a binding rule, nor has it gained approval by courts yet.1053 Generally, the
same approach, but for the specialities of intellectual property law, should prevail as in
matters of unfair commercial practices.1054 The mere accessibility of a website via the
World Wide Web does not suffice.1055 Additionally, it is at least required that the
marketer purposefully availed and directed his website to the country in question.1056

250 Insofar as pre-contractual liability qualifies as tortious1057 it will in most instances only
generate financial and economic loss. The creditor’s domicile or habitual residence
should generally be regarded as the place where the respective damage was sus-
tained.1058 Defective goods inflict damage to the buyer in negligence where they are
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1048 For the application of (3) on potentially libellous statements cf. e. g. KG AfP 2006, 258, 259;

Hernández Rodríguez, AEDIPr 2005, 642, 644.
1049 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal

aspects of information society service, in particular electronic commerce, in the Internal Market

(Directive on electronic commerce), OJ 2000 L 178/1.
1050 Cf. only KG ZLR 2003, 604 with note Meisterernst; Mankowski, ZvglRWiss 100 (2001), 137, 175 et seq.
1051 Standing Committee on Trademarks of the WIPO, Joint Recommendation Concerning the Protec-

tion of Marks and Other Industrial Property Rights in Signs on the Internet (2001), <http://www.

wipo.int/sct/en/documents/session_6/pdf/sct6_7p.pdf> with explanatory remarks under <http://www.

wipo.int/sct/en/documents/session_6/pdf/sct6_notesrev.pdf>; re-printed i. a. in WRP 2001, 833; on

these Recommendation cf. only Bettinger, WRP 2001, 789; Kur, GRUR Int. 2001, 861.
1052 Ohly, JZ 2005, 738, 739.
1053 Mankowski, CR 2005, 758, 762.
1054 Cf. infra Art. 5 note 255 (Mankowski) and Hye-Knudsen (fn. 869), p.104 et seq.
1055 Hof Brussels TBH 2005, 694; Mankowski, CR 2002, 450 et seq.; id., MMR 2002, 817 et seq.; Mourre/

Lahlou, RDAI 2005, 509, 523.

Contra Cass. RCDIP 93 (2004), 632 with note Cachard = Clunet 131 (2004), 872 with note André

Huet = D. 2004, 276 with note Manara = JCP 2004 II 10055 with note Chabert; OLG M�nchen NJW

2002, 611 – literaturhaus.de; OLG Karlsruhe MMR 2002, 814, 815 – intel; OLG Hamburg MMR 2002,

822, 823 – hotel-maritime.dk; CA Paris Clunet 131 (2004), 492 with note Bergé; TGI Nanterre JCP,

�d. E, 1999, 954 with note Vivant/Le Stanc; André Huet, Clunet 131 (2004), 873, 878.
1056 KG NJW 1997, 3321; Mankowski, MMR 2002, 817, 818; Kurtz, IPRax 2004, 107; Cachard, RCDIP 93

(2004), 634, 641-644; cf. also BGH GRUR 2005, 431, 432 – Hotel Maritime = WRP 2005, 493, 494 =

JZ 2005, 736 with note Ohly.
1057 Supra Art. 5 note 55 (Mankowski).



delivered to the buyer.1059 Anti-competitive practices inflict harm on the victim where
market access is denied in the event that the victim is a prospective competitor, or
where the overcharged prices had to be paid on acquiring goods or services in the event
that the victim is a customer.1060 An infringement of copyright or protected trademarks
might take place where the goods exelting such infringement are delivered.1060a

251In the event of wrongful birth qualifying as a tortious event, the damage sustained
consists of the maintenance due to the child, the loss of earnings etc.1061 The primary
damage is pure economic loss. It occurs where the respective moneys can originally be
located in the parents’ accounts.1062 Thus it appears misapprehended to define the
conception of the child as the damage.1063

252If the damage is the result of a lawsuit brought by a third party (i.e. the victim was
tricked into behaving in a way that he could be successfully sued by this third party),
the place where the damage occurred is not necessarily identical with the place where
the forum of the suit by the third party is located.1064 To hold otherwise raises the
danger of a forum actoris since the result would be to entitle the claimant to sue in his
domicile for contribution or reimbursement whenever he was sued there by virtue of
Art. 2.1065

g) Unfair competition (unfair commercial practices)
253In matters of unfair competition (unfair commercial practices) the threshold can be

higher. Taking (3) literally, this rule does not contain a sub-rule specifically designed
for unfair commercial practices. Hence, the question as to the appropriate connecting
factor appears to be answered once it is raised: (3) applies, as clad in its usual terms,
without modification or adaptation.1066 But learned conflicts lawyers might hesitate
before concluding this as the final result. At the back of their minds they have the
traditional rule in private international law specifically designed for unfair commercial
practices, namely the so-called marketplace rule.1067 The PIL of unfair commercial
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1058 Cassaz. RDIPP 2004, 674, 678; Cassaz. RDIPP 2004, 1008, 1010.
1059 Leo Laboratories Ltd. v. Crompton BV [2005] 2 IR 225, 233 et seq. (S. C., per Fennelly J.).
1060 Ashton/Vollrath, ZWeR 2006, 1, 8; cf. also Fitchen (2006), 13 Maastricht J. Eur. & Comp. L. 381, 393-

399.
1060a Rb. Rotterdam NIPR 2006 Nr. 201 p. 305.
1061 Rb. Middelburg NIPR 2003 Nr. 53 p.104.
1062 Rb. Middelburg NIPR 2003 Nr. 53 p.104.
1063 Contra Hof ’s-Gravenhage NIPR 2005 Nr. 50 p. 89.
1064 Waterford Wedgwood plc v. David Nagli Ltd. [1999] I.L. Pr. 9, 22 (Q.B.D., Judge Charles Aldous Q.C.).
1065 Waterford Wedgwood plc v. David Nagli Ltd. [1999] I.L. Pr. 9, 22 (Q.B.D., Judge Charles Aldous Q.C.);

Takahashi (fn. 533), p. 30.
1066 Cf. only Cassaz. RDIPP 1994, 344; OLG Hamm RIW 2000, 58; Rb. Amsterdam NJ 1979 Nr.146 with

note Schultsz; Trib. Monza RDIPP 1980, 429; Trib. comm. Li�ge J. trib. 1983, 556.
1067 Its latest emanation is Art. 5 (1) of the Amended Proposal for a Council Regulation on the law

applicable to non-contractual obligations, submitted by the Commission on July 22, 2003, COM

(2003) 427 final, the so-called Rome II Regulation.



practices does not follow the principle of ubiquity, but developed it’s own rule. Apply-
ing the ordinary principle of ubiquity when jurisdiction in unfair commercial practices
has to be judged, does not therefore coincide with the revered PIL rule. One could
argue that the jurisdictional rule is still inchoate and needs refinement in order to
reach the higher echelon and more elevated level the PIL has already reached. To
reconcile PIL and jurisdiction, one could feel tempted to instrumentalise a purposive
interpretation of (3) in order to establish the marketplace rule.1068

254 Nevertheless practitioners should be warned that this has not been affirmed by reliable
authority yet.1069 The likelihood of differing results using the different approaches is
not all too high in any event. The marketplace can be described as the place where the
incriminated action took place,1070 or the place where the protected interested, namely
fair competition with regard to consumers or customers, is affected.1071 To operate
either of both these approaches properly an additional requirement of minimum mar-
ket relevance has to be introduced1072 depending whichever approach is preferred. The
activity should have some measurable impact on the targeted market.

255 For instance, the mere receivability of an electronic advertisement in a country where
the advertising company does not sell or market its products, should not trigger off
jurisdiction.1073 The mere accessibility of a website via the World Wide Web does not
suffice.1074 Additionally, it is at least required that the marketer purposefully availed
and directed his website at the country in question.1075 The marketer should be in-
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1068 In favour of such an approach Kessedjian, in: McLachlan/Nygh (eds.), Transnational Tort Litigation –

Jurisdictional Principles (1996), p.171, 184-187; Bernd Schauer, Electronic Commerce in der EU

(1999) p. 257; Schack, MMR 2000, 135, 137; von Hein, RabelsZ 64 (2000), 194, 198; Thomas Pfeiffer,

in: Gounalakis (fn. 512), § 13 Art. 5 note 60; Glöckner, in: Harte-Bavendamm/Henning-Bodewig (eds.),

UWG (2004) Einl. D Art. 5 note 16; cf. also Fezer, in: Staudinger, BGB, Internationales Wirtschafts-

recht (13rd ed. 2000) Art. 5 note 650.

But sceptical e.g. Helmut Rüßmann, K & R 1998, 422, 424; Hausmann/Obergfell, in: Fezer (fn. 906),

Einl. I note 356.
1069 Thomas Pfeiffer, in: Gounalakis (fn. 512), § 13 Art. 5 note 60; Mankowski (fn. 325), p.125, 154.
1070 So e.g. Rolf Sack, WRP 2000, 269, 272; Veelken, in: FS 75 Jahre Max-Planck-Institut f�r Privatrecht,

(2001), p. 293, 315 et seq.; Mankowski, in: von Bar/Mankowski, Internationales Privatrecht, Vol. I:

Allgemeine Lehren (2nd ed. 2003) § 7 note 61.
1071 So e.g. Lindacher, WRP 1996, 645, 648; Pichler, Jahrbuch Junger Zivilrechtswissenschaftler 1998, 229,

249; Hausmann/Obergfell, in: Fezer (fn. 906), Einl. I note 357.
1072 Guidelines for, and elements of, designing such restrictions are provided by Mankowski, GRUR Int.

1999, 909, 916-918; id., CR 2000, 763; Hausmann/Obergfell, in: Fezer (fn. 906), Einl. I note 369.
1073 CA Orl�ans RCDIP 93 (2004), 139, 145 with note Gaudemet-Tallon = Clunet 131 (2004), 193 with

note André Huet.
1074 Hof Brussels TBH 2005, 694; Mankowski, CR 2002, 450 et seq.; id., MMR 2002, 817 et seq.; Mourre/

Lahlou, RDAI 2005, 509, 523.

Contra Cass. RCDIP 93 (2004), 632 with note Cachard = Clunet 131 (2004), 872 with note André

Huet = D. 2004, 276 with note Manara = JCP 2004 II 10055 with note Chabert; OLG M�nchen NJW

2002, 611 – literaturhaus.de; OLG Karlsruhe MMR 2002, 814, 815 – intel; OLG Hamburg MMR 2002,



tended to be of significant interest in the country at stake.1076 The language em-
ployed,1077 the nature of the product marketed, the transport cost sensitivity and the
ensuing logistic abilities to distribute can provide valuable indications.1078 Proper mea-
sures by the marketer to minimise his jurisdictional risk may be recognised.1079 If the
website displays national symbols like flags or offers national contact lines, it is directed
at the respective countries.1080 Generally it appears unadvisable to distinguish between
so-called active and so-called websites.1081

256If marketing takes place at the market in one country whereas the final supply is
executed in another country, the relevant place either as the marketplace or the place
where the damage was sustained, is in the former country of marketing.1082

257In the field of unfair commercial practices disclaimers might serve a useful purpose. In
unfair commercial practices a generalisation has to be implemented. Disclaimers in-
dicate the spatial ambit in particular of a web-site1083 but only insofar as the advertising
person himself generally pays due regard to his own disclaimer and complies with it.1084

That a handful of contracts is concluded with consumers from an “unwanted” or
“undesired” country over a longer period does not render the disclaimer ineffective as
such an indication.1085 To apply the law of the place where it is issued, to the disclai-
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822, 823 – hotel-maritime.dk; CA Paris Clunet 131 (2004), 492 with note Bergé; TGI Nanterre JCP,

�d. E, 1999, 954 with note Vivant/Le Stanc; André Huet, Clunet 131 (2004), 873, 878.
1075 KG NJW 1997, 3321; Mankowski, MMR 2002, 817, 818; Kurtz, IPRax 2004, 107; Cachard, RCDIP 93

(2004), 634, 641-644; cf. also BGH GRUR 2005, 431, 432– Hotel Maritime= WRP 2005, 493, 494 =

JZ 2005, 736 with note Ohly.
1076 Cf. 1-800 Flowers, Inc. v. Phonename Ltd. [2002] F. S. R. 191, 212, 221 (C. A., per Jonathan Parker and

Buxton L.JJ. respectively), ~ [2000] F.S.R. 697 (Ch.D., Jakob J.); Euromarket Designs, Inc. v. Peters and

Trade and Barrel Ltd. [2001] F.S.R. 288, 295 et seq. (Ch.D., Jacob J.); Bonnier Media Ltd. v. Greg Lloyd

Smith and Kestrel Trading Corp. The Times July 10, 2002, paras. 14-20 (O.H., Lord Drummond Young)

http://www.scotcourts.gov.uk/opinions/dru2606.html; Vzngr. Rb. ’s-Gravenhage NIPR 2005 Nr. 168

p. 233.
1077 Cf. TGI Paris Clunet 131 (2004), 491, 493 with note Bergé.
1078 See in more detail Mankowski, CR 2000, 763, 765-767.
1079 Mankowski, MMR 2002, 817, 818.
1080 KG GRUR Int. 2002, 448, 450; Mankowski, GRUR Int. 1999, 909, 917; Hausmann/Obergfell, in: Fezer

(fn. 906), Einl. I note 369.
1081 André Huet, Clunet 131 (2004), 873, 879.
1082 Hausmann/Obergfell, in: Fezer (fn. 906), Einl. I note 361, 366; compare for the purposes of PIL BGHZ

113, 115, 15 et seq. – Kauf im Ausland; BGH GRUR 1998, 419, 420 – Gewinnspiel im Ausland.
1083 OLG Frankfurt MMR 2001, 751, 752 with note Mankowski; LG Frankfurt/Main, CR 2002, 222 with

note Dieselhorst.
1084 BGH 30 March 2006 – I ZR 24/03 para. 22 – Arzneimittelwerbung im Internet; OLG Frankfurt MMR

2001, 751, 752 with note Mankowski; KG ZLR 2003, 604 with note Meisterernst; Mankowski, GRUR

Int. 1999, 909, 919 et seq.; Hausmann/Obergfell, in: Fezer (fn. 906) Einl. I note 369.
1085 Mankowski (fn. 325), p.125, 155.



mer1086 appears to be an unnecessary complication and divides closely related issues.
More precisely, it would elevate the disclaimer beyond its proper rank making the
disclaimer an issue of its own. But since the disclaimer only provides nothing more
than a mere indication, its validity is not an issue at stake.1087

IV. Place where the harmful event may occur

258 The second alternative found in (3) vests jurisdiction in the courts of the place where
the harmful event may occur. It is entirely related to future torts and is specifically
designed to cover preventive actions.1088 Thus it does not bear relevance to torts which
have already happened and have been perfected in the past. Accordingly, claims for
damages can not be brought there since damages require an event in the past and
negative consequences inflicted upon the victim’s assets or fortune. Harm not yet
materialised but only pending in the dark clouds and the insecurity of the future, does
not trigger damages in whichever substantive law. Generally, the principle of ubiquity
also applies,1089 and accordingly both the courts of the place where the future activity
will happen, and of the place where the future damage will be sustained, have juris-
diction. The latter was hotly debated (and mostly1090 denied1091) under Art. 5 (3)
Brussels or Lugano Convention, but now contemplates and reflects the protective
aspects at issue and the legislative developments, particularly in environmental mat-
ters.1092

259 Two scenarios must be distinguished: the first where in the past a harmful event already
has taken place, and the second where this was not the case. The first scenario provides
an evident solution for localising the future tort tentatively: Under the assumption
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1086 As proposed e.g. by Radicati di Brozolo, in: Ferrarini/Hopt/Wymeersch (eds.), Capital Markets in the

Age of the Euro (2002), p.165, 167.
1087 Mankowski (fn. 325), p.125, 155.
1088 Cf. only Commission Proposal COM (1999) 348 final p.15; Verein für Konsumenteninformation v. Karl

Heinz Henkel (Case C-167/00), [2002] ECR I-8111, I-8142 para. 48; BGH WM 2006, 350, 351;

Markus, SZW 1999, 205, 207; Christian Kohler (fn. 32), p.1, 21; Hausmann, EuLF 2000-01, 40, 48;

Micklitz/Rott, EuZW 2001, 325, 329; Piltz, NJW 2002, 789, 792; Michailidou IPRax 2003, 223, 225;

Kropholler Art. 5 note 68; Leible, in: Rauscher Art. 5 note 81.
1089 Niboyet, Gaz. Pal. 2001, 1, 943, 946; Droz/Gaudemet-Tallon, RCDIP 90 (2001), 601, 637; André Huet,

Clunet 131 (2004), 193, 195.
1090 But cf. for an affirmative answer Geimer/Schütze Internationale Urteilsanerkennung I/1 p. 621 et seq.;

Jürgen Heinrichs, Die Bestimmung der gerichtlichen Zust�ndigkeit nach dem Begehungsort im na-

tionalen und internationalen Zivilprozessrecht (1984) p. 50; Behr, GRUR Int. 1992, 605, 607; Man-

kowski, EWS 1994, 305, 307 and tentatively WAC Ltd. v. Wilcock 1990 SLT 213, 215 (O. H., Lord

Cameron of Lochbroom).
1091 Cassaz. RDIPP 1990, 685, 687; OLG Bremen RIW 1992, 231, 233; LG Bremen RIW 1991, 416; Trib.

Lodi RDIPP 1992, 332, 336 et seq.; Pres. Rb. Middelburg NJ 1989n Nr. 744 p. 2891 = [1990] I. L. Pr.

249; Desantes Real, La competencia judicial en la Comunidad Europea (1986) p. 317.
1092 Cf. Betlem, Civil Liability for Transfrontier Pollution (1993) p.108-112; Fach Goméz, ZEuS 1999, 583,

603 et seq.



that the future tort roughly mirrors, and coincides with, the particulars of the past tort
at least a presumption should be formulated that the future tort will take place where
the tort in the past has happened.1093 In order to trigger this presumption the similarity
between the past and the future tort is required, but there need not be total corre-
spondence between the two of them. The main features have to bear this similarity.

260More problematic (but nevertheless firmly encompassed by the second alternative of
(3)1094) is the second scenario since here the past does not provide a helping hand
regularly or on a reliable basis with the possibility that the tort might be staged for the
first time.1095 Even now some cases can be solved fairly easily: If the potential tortfeasor
announces to strike at a certain place or against certain parts of the potential victim’s
assets which can be located at a certain place the victim can seize the tortfeasor upon
his own word. The tortfeasor can not duck away, and the victim can rely on the threat
in order to determine where to launch his pre-emptive counter-strike. Insofar the
threatening announcement turns against its own master.

261If no act or announcement by the prospective tortfeasor directly indicates where the
tort will occur one has to look at the facts of the particular case.1096 There might at least
be some indications which kind of tort is lurking around the corner. The kind of future
tort at stake heavily influences the possible target, i.e. the kind of assets held by the
victim which are threatened and might be affected. The target of the projected attack
is vital for defining the attack. If for instance a copyright infringement ought to be
discussed it is immaterial where the victim holds his main account since it is not the
money in the books which is threatened. If bodily harm and injury is in question the
location of other assets would not matter either. If unfair competition is at stake the
relevant market targeted at by the attack is the decisive factor. The same approach
applies if pollution of the environment is at stake: The relevant place is where the
harm to the environment of the claimant’s property materialises.1097 If an infringement
is threatened, the starting point of the production of the products infringing the
victim’s intellectual property rights or trademarks should suffice.1098 In any event, there
must be a serious danger of a damaging act, not a mere theoretical possibility.1099
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1096 Cf. Kaye p. 571.
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E. Special jurisdiction in connection with criminal proceedings, Art. 5 (4)

1. Annex jurisdiction

262 Civil claims can be handled as annexed matters in criminal proceedings by criminal
courts if the applicable national law on criminal procedure permits so. For the purposes of
(4) jurisdiction in such annexed civil matters is established before the court hearing the
respective criminal proceedings. Eventually this is only a kind of consequence flowing
from legislative decisions made in Art.1: For the purposes of its applicability the
Brussels I Regulation does not distinguish between different kinds of courts, but only
between the matters at stake. Accordingly, a civil matter1100 tried in a criminal court is
covered.1101 Ancillary civil proceedings are not criminal proceedings and thus not by
virtue simply of their links with criminal matters are they excluded from the scope of
application of the Brussels I Regulation.1102 The plaintiff gets some kind of forum con-
nexitatis by virtue of (4).1103 He might gain a major advantage from a participation in the
criminal proceedings: he may profit and benefit from the inquiries and inquisitions
official bodies execute, and will thus run less into lack of evidence.1104 From a higher
level of abstraction, (4) serves purposes of procedural economy and of maintaining the
unity of the proceedings.1105 In practice ancillary proceedings trying civil claims bear a
very differing relevance in the Member States; they are rather important in Belgium, the
Scandinavian countries, France and Italy whereas they only seldom are staged in Ger-
many in Austria.1106 The main relevance of (4) might be with regard to traffic acci-
dents.1107

2. Reference to national law for criminal proceedings as such

263 On the other hand criminal proceedings follow different rules apart from those for
genuine civil proceedings. Taking this into account the jurisdictional regime has to pay
quite some respect. (4) features as a peculiarity among the heads of jurisdiction in
Art. 5: In contrast to the other heads (with the exception of the second option of (2))
it does not define itself as being the connecting factor employed for establishing ju-
risdiction but makes jurisdiction indirectly dependent upon the heads of jurisdiction,
and of criminal jurisdiction at that, in the national law of the forum.1108 Whichever link
the national law deems sufficient to grant criminal jurisdiction is indirectly accepted
by (4). Apparently Brussels I did not want to intervene in criminal procedural law
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1100 But characerisation must come first; Burgstaller/Neumayr Art. 5 note 61 (Oct. 2002).
1101 Art. 1 note 15 (Rogerson).
1102 Davenport v. Corinthian Motor Policies at Lloyd's 1991 SLT 774 (OH, Lord McCluskey); Layton/Mercer

para. 15.100.
1103 Schoibl, in: FS Rainer Sprung (2001), p. 321, 323.
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1106 Schoibl, in: FS Rainer Sprung (2001), p. 321, 323.
1107 Droz para. 36; Weser para. 199; Collins p. 61; Layton/Mercer para. 15.100.



(which generally is outside the scope of application of Brussels I) and did not deem it
worthwhile to circumscribe factors eventually restricting excessive jurisdiction with
regard to annexed civil matters.1109 If national law on criminal procedure e.g. vests
jurisdiction in the courts where the accused was apprehended this will suffice.1110 Even
heads of jurisdiction which would be unsustainable in mere civil proceedings in the
light of Art. 3 (2) like the victim’s nationality gain access through the backdoor.1111 (4)
does not employ it’s own restrictive approach like e. g. (2) does for maintenance
matters.1112

3. Bringing ancillary civil claims in criminal proceedings
must be allowed by national law

264A precondition may require that the national law of the forum allows to bring civil
claims to be brought in criminal proceedings. If the national law does not permit this,
(4) is not applicable as the final clause of (4) demonstrates with ultimate clarity. (4)
does not guarantee the possibility to bring civil claims in criminal proceedings inde-
pendent from, and the less overriding, national law. Also (4) accepts any restrictions or
conditions with which the national law qualifies such annexed civil claims before
permitting them. (4) generally does not intervene with the national code on proceed-
ings before criminal courts. Accordingly, collective actions, like for instance the action
civile under French law, are included.1113 The wording of (4) would even cover civil
claims brought against another defendant other than the defendant in the criminal
proceedings, but this should be restricted to cases where the defendant is identical in
both sets of proceedings.1114

265Orders by the criminal court for recompensation of the victim and other restitution
orders do not fall under (4)1115 if and insofar as they are prompted either on the own
motion of the court or an application by the public prosecutor. They lack the nature of
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1110 Report Jenard p. 26. Cf. Christian Kohler (fn.1104), p. 74, 76; Schoibl, in: FS Rainer Sprung (2001),

p. 321, 328.
1111 Cf. Prinz von Sachsen Gessaphe, ZZP Int. 5 (2000), 225, 231 et seq., 234 et seq.; Geimer/Schütze Art. 5

note 284; Geimer, in: Studia in honorem N�meth J�nos (2003), p. 229, 231 et seq. and also Idot,

Europe 157 (2000), 22.
1112 Schoibl, in: FS Rainer Sprung (2001), p. 321, 324.
1113 Michailidou, IPRax 2003, 223, 226.
1114 Schoibl, in: FS Rainer Sprung (2001), p. 321, 328 et seq.; Burgstaller/Neumayr Art. 5 note 60 (Oct.

2002).
1115 Schoibl, in: FS Rainer Sprung (2001), p. 321, 326; Burgstaller/Neumayr Art. 5 note 61 (Oct. 2002).
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a civil matter by virtue of Art. 1,1116 since they are not pursued by a person in a private
capacity. Deprivation orders and confiscation orders are definitely not covered.1117

4. Criminal court seised

266 Jurisdiction under (4) is only granted if the criminal court is seised, i.e. if the criminal
court is entertaining the criminal proceedings. (4) acknowledges that according to
national law on criminal procedure the civil matter might be annexed to the criminal
proceedings but demands that the criminal proceedings established take the lead for
the civil matter. In this regard it is not detrimental if the writ for the annexed civil
proceedings is issued simultaneously with the opening step in the criminal proceedings.
It is not necessary that the criminal proceedings are initiated first and that there must
be some space of time between this and issuing the writ for the annexed civil matter.
The point of time when the criminal court becomes seised with the criminal proceed-
ings must be determined pursuant to the national law of the forum. It defines “seisin”
and the respective prerequisites (whether in a system employing judges for exploring
the initial case actions by this judge are relevant, whether issuing the summons mat-
ters, whether service on the accused/defendant is necessary, whether only a formal
initiation and opening of the proceedings by the court suffices etc.). Mere preliminary
investigations do not seise a criminal court.1118 If the criminal investigation is not
under way at all, (4) is wholesale inoperable.1119

267 If on the other hand any national procedural law should go so far as to allow isolated
civil matters in criminal courts, (4) would not come into operation and jurisdiction for
such an isolated claim could only be based on other heads of jurisdiction. The idea
behind (4) is to acknowledge annex competence. Accordingly, if there is nothing to
which the civil matter is or could be annexed this idea can not be validly invoked.1120

Even less (4) can vest jurisdiction in civil courts.1121

268 Likewise the mere possibility that criminal proceedings could possibly be established
does not suffice, nor does any only hypothetical, but not actual criminal proceed-
ings.1122 (4) does not come into operation either if criminal proceedings take place in
the state where the accused has its domicile, by virtue of the opening words of
Art. 5.1123 But under the general notion of perpetuatio fori the forum provided by (4)
should be retained if in concreto the criminal proceedings were terminated with the
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1116 Kaye p. 589.
1117 Layton/Mercer paras. 12.023, 15.100.
1118 Layton/Mercer para. 15.100.
1119 Protodikeio Thessaloniki Arm. 1994, 308 with note Vassilikakis.
1120 Cassaz. RDIPP 1997, 729, 734.
1121 Vassilikakis, Arm 1994, 310; id., IPRax 2005, 279, 281.
1122 Cassaz. RDIPP 1997, 729, 734; Trib. Varese RDIPP 1998, 425, 428.
1123 Cassaz. RDIPP 2003, 547, 553.



accused being acquitted whereas the civil proceedings of adhesion are pursued further
by the plaintiff.1124 Accordingly, the actual pending of the criminal proceedings at the
time when judgment is given in the ancillary civil proceedings, is not required.1125

5. Special rule in Art. 61

269Without prejudice to any more favourable provisions of national laws, persons dom-
iciled in a Member State who are being prosecuted in the criminal courts of another
Member State of which they are not nationals for an offence which was not inten-
tionally committed, may be defended by persons qualified to do so, even if they do not
appear in person, pursuant to Art. 61. Yet likewise by virtue of Art. 61, the court seised
of the matter may order an appearance in person; in the case of a failure to appear, a
judgment given in the civil action without the person concerned having had the
opportunity to arrange for his defence need not be recognised or enforced in the other
Member States.

F. Special jurisdiction based on an establishment, Art. 5 (5)

I. General remarks

270(5) grants special jurisdiction in favour of the courts of the place where the defendant
has an establishment if and insofar as the claim bears a relation to this establishment. It
is funded on the ratio that the defendant should be held liable where he himself vol-
untarily founded an establishment and thus enhanced the local reach of his own
activities. Where you seek your advantage you must face the consequences even if
they are adversarial. The underlying ratio is akin to, but not identical with, the Amer-
ican concept of doing business.1126 Playing with words, one could feel tempted to call
(5) a “small (or miniaturised) general jurisdiction”1127 or “quasi-general jurisdiction”1128

since it is neither restricted nor related to certain classes of claims but requires a
connecting factor derived from the defendant. Only the factor chosen differs from
Art. 2 and justifiedly restricts which claims can be brought in this special forum. Alter-
natively, (5) could be called a quasi defendant’s domicile for the purposes of jurisdic-
tion.1129 On the other hand, as with all heads of special jurisdiction contained in Art. 5,
an establishment only matters if it is located outside the state where the defendant has
his domicile.1130
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1128 Virgós Soriano/Garcimartín Alférez, Derecho procesal civil internacional (2000) para. 102.
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Worth Matravers M. R.).
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271 (5) only provides a forum against the owner of the establishment but not a forum actoris
in his favour. It does not augment his possibilities but only extends jurisdiction against
him. The owner of the establishment can only rely on other heads of jurisdiction if he
actively brings claims stemming from the activity of the establishment (for instance
the proprietor of an agency business against the principal hiring his services).1131 This
applies even if the owner of a legally independent entity regarded as the establishment
of another entity, sues this other entity as his principal.1132

272 On the other hand, (5) is concerned with jurisdiction for suits against the owner of the
establishment, the principal, only. It is not related to jurisdiction for suits against the
establishment if the latter is a legal entity in its own right, e.g. a subsidiary. Jurisdiction
for such suits has to be ascertained independently. Nevertheless jurisdiction for joined
suits against the principal and the legally independent establishment might coincide
by virtue of (5) against the former and Art. 2 (1) (plus national rules on local juris-
diction or venue) against the latter (or by a combination involving Art. 6 (1)).

II. Establishment

1. General definition

273 An establishment is defined as a place of business which has the appearance of per-
manency, such as the extension of a parent body, has a management and is materially
equipped to negotiate business with third parties so that the latter, although knowing
that there will if necessary be a legal link with the parent body, the head office of which
is abroad, do not have to deal directly with such parent body but may transact business
at the place of business constituting the extension.1133 An establishment is therefore an
entity capable of being the primary, or even exclusive, interlocutor for third parties e.g.
in the negotiation of contracts.1134 The establishment acts as the decentralised and
prolonged arm of the principal.1135 Yet a minimum degree of independence going
beyond the fact that the establishment covers a certain area, should not be recog-
nised.1136 The definition is autonomous and excludes any reference to national law.1137
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274This definition implies that an establishment needs at least a basic and minimum
amount of equipment and some personnel.1138 The personnel should not be identical
with the entrepreneur himself. Thus, if the only person employed is the entrepreneur,
only in rare circumstances an establishment can be said to exist. Such rare circum-
stances might occur if the entrepreneur has a branch office in another state than that
where he is domiciled, and if he visits this second office on regular basis or at least to
such an extent that it can be said to have been established permanently. The presence
at a temporary fair for a few days lacks the element of permanency, too, even if it is
repeated every year.1139

275The necessary requirements are also lacking in the event of services offered online: A
website and its accessibility do not account for equipment.1140 Otherwise the grim and
undesirable result would emerge that the entrepreneur would avail himself by means of
(5) almost everywhere in the EU. Yet in some instances and under particular circum-
stances the website might generate the impression to prospective customers that the
entrepreneur entertains an establishment in a certain country.1141 But any concept of a
“virtual branch”1142 should be recognised as futile and doomed.1143 The coup de grâce is
delivered by recital (19) of the E-Commerce-Directive.1144, 1145

276Also the establishment must be used for external business on the market. A mere
production facility without an outlet does not fit the definition. Neither does a pure
storage facility or an office without contact to the external world, with only lines of
communications within the enterprise. A mere accountancy office does not constitute
an establishment and place of business, either. [The less, mere technical equipment
and machinery could gain relevance. In particular, mere servers can not amount to
something remotely akin to an establishment.1146 Even a foreign office without exter-
nal business does not suffice, either.1147 The case could possibly be different with sales
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offices yet they require their own management.1148 A ship does not amount to an
establishment, nevertheless.1149

277 On the other hand an establishment does not require any formalities. In particular, it
does not need to be registered in any national register or list by public authorities,1150 if
only for the simple reason that registers do not exist in every Member State. Many
instances are possible where, even if a company register or alike existed, an enlistment
or registration would not even be feasible, e.g. if the principal is not a company.

278 Establishment and place of business are synonyms. It is not required that the establish-
ment constitutes the principal place of business. Every place of business suffices if it
satisfies the elements of the definition. Surprisingly, to the contrary, the principal place
of business is excluded if the defendant is a company. Although the principal place of
business is a place of business in every respect, the answer follows inevitably from
Art. 60 (1) (c): The principal place of business of a company already constitutes a
general jurisdiction and can thus, by the very logic and the opening words of Art. 5, not
be used in order to establish special jurisdiction. Insofar the change in the way how to
determine the seat, from Art. 53 Brussels Convention to Art. 60 (1) has some slight
consequences. If the defendant, however, is not a company but a genuine person (a
simple human being), Art. 60 (1) (c) does not apply, and the principal place of business
remains a place of business within the meaning of (5).

279 Yet the degree of independence of an agent could become too high in order to convey
the impression to externals that he acts under a principal’s direction.1151 If the agent is
basically free to organise his own work or hours of work (as the German Handelsver-
treter pursuant to § 84 (1) 2 HGB) this indicates such independence.1152 In particular,
an agent is not acting under a specific principal’s direction and instructions if he is free
to represent at the same time several rival firms producing or marketing similar pro-
ducts or services.1153 Only under very special circumstances external specialists and
service providers like lawyers would qualify as someone else’s establishment pursuant to
(5).1154 The general test is that of direction and control,1155 if only to be met with regard
to the concrete matter at hand.

280 Since (5) is aiming at suiting externals, it is not applicable in the event that the owner
of an legally and formally separated legal entity serving as an establishment for a
principal, sues this very principal for matters concerning the internal relationship
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between the said legal entity and the principal; neither does it apply if such an owner
sues third parties.1156 Purely internal functionalities and relationships are not within
(5).1157 Furthermore, even some important external relationships are governed by spe-
cial rules of jurisdiction, namely tenancy contracts (Art. 22 (1) subpara. 1) and em-
ployment agreements (Arts. 18-21).1158 Those comprehensive regimes prevail over (5).

2. Irrelevance of links under company law

281Whether the establishment is a subsidiary (and thus a company as an own legal entity)
or a dependent branch does not matter. The autonomous concept of interpretation
indirectly prevents (5) to be made an accomplice to the purposes of national company
laws.1159 The establishment without the additional element of a legal entity is the main
example, but the main example only, for the notion of establishment.1160 This main
example serves as an illustration only and should by no means be treated as conclusive.

282If subsidiaries and formally separated legal entities were excluded from the realm of (5),
disaster would dawn and the floodgates for strategic and opportunistic behaviour would
be opened.1161 Substance over form should prevail as the leading maxim if a formally
independent entity is in fact functionally operated like a dependent branch.1162 Equally
immaterial is the degree of dependency of the establishment on the principal pursuant
to company law,1163 and vice versa. The principal must not exert legal control over the
establishment in the sense that it must be owner or at least majority shareholder of a
subsidiary. The plaintiff must not be held to invest in information about the internal
relationship between the establishment and the principal. He has not to enquire
whether the principal is a parent company. He has not to pierce the artful and wilful
obscuration of links via multiple tier stakeholding or via holding companies which so
often takes place.

283In fact it is not even required that the principal owns a single share of the legal entity or
company owning the establishment. Even companies which are entirely independent
and unrelated in terms of company law (for instance commercial agents), can serve as
establishments under (5) insofar as they do not exceed the degree of concrete inde-
pendence permitted by the general definition.1164 Economically the principal can
choose between three ways of distribution and working a market: a branch, a subsidiary
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or a network of agents. These three options are of generally equal value, and should
thus be treated in an equal manner as far as possible.1165

284 As the concept is a factual one, only factual sub-ordination by the establishment under
the purposes pursued by the principal matters. Under extreme circumstances the or-
dinary “chain of command” might even be reversed with the result that a parent
company becomes an establishment of an own subsidiary for the limited purposes of
(5).1166 The concrete subordination is the key element. At first glance this result might
appear astonishing, surprising and not easily deducted from the wording of (5),1167 but a
of concept it becomes fully justified.1168

285 Yet care and caution have to be exercised. In contractual matters in particular, it is
necessary first to ascertain which of the companies involved should become partner to
the contract. If the plaintiff contracted with the subsidiary, not with the parent com-
pany, he generally can not sue the parent company under the contract, and the con-
sequential issue whether the subsidiary constitutes an establishment of the parent
company does not even arise.1169 Accordingly, the mere existence of a subsidiary does
not per se guarantee the existence of an establishment.1170 If the subsidiary has not
performed a role in, or taken part in, either the formation or the execution of the
contract in question, the corporate link is irrelevant. The mere existence of a group of
companies does not indicate that one does serve as the establishment of the others,
either.1171 Only if the subsidiary has acted on behalf of the parent company (e.g. taken
over part of the performance of a contract concluded by the parent company), will the
subsidiary serve as an establishment of the parent company.1172 The same applies
amongst sister companies.

3. Paramount importance of the external perception and appearance

286 Paramount and decisive is the external perception and appearance measured by rea-
sonable standards.1173 Internal structures which are not perceivable to externals and to
the public must not constitute excuses for the holder of the establishment. An exceptio
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1165 Mankowski, RIW 1996, 1001, 1004.
1166 SAR Schotte GmbH v. Parfums Rothschild SARL, (Case 218/86) [1987] ECR 4905, 4920 para. 16.
1167 Cf. the – sometimes harsh and severe – criticism by Bischoff, Clunet 115 (1988), 544; Droz, RCDIP 77

(1988), 737; Schultsz, NJ 1989 Nr. 750.
1168 Kropholler Art. 5 note 108.
1169 Leible, in: Rauscher Art. 5 note 107.
1170 Kropholler Art. 5 note 107; Gottwald in: M�nchener Kommentar Art. 5 note 54; Leible, in: Rauscher

Art. 5 note 107.
1171 Kulms, IPRax 2000, 488, 490; Schack, in: GS J�rgen Sonnenschein (2003), p. 705, 707; cf. Rb.

Roermond NIPR 2004 Nr. 52 p.109.
1172 OGH ZfRV 2000, 79; OLG M�nchen RIW 1999, 873.
1173 SAR Schotte GmbH v. Parfums Rothschild SARL, (Case 218/86) [1987] ECR 4905, 4920 para. 15;

Geimer, EWiR Art. 5 EuGV� 1/88, 63, 64; Pocar, in: ECJ (ed.), Jurisdiction and Enforcement of

Judgments in Europe (1992), p. 99, 104; Wieczorek/Schütze/Hausmann Art. 5 EuGV� note 78.



ex iure proprio, in the worst and most malign case stemming from an own manipulation,
must not be permitted. The impression that externals receive of the establishment
carries weight and in factis the only thing that matters. Hiding behind a home-made
construction must not lead to successfully luring the externals into losing suits brought
under (5).1174 To the contrary, the plaintiff’s reliance on the impression which he gain-
ed justifiedly, merits protection. The more generous interpretation of (5) is the price
enterprises have to pay for mobility and penetration of foreign markets.1175 If for in-
stance, a parent company deliberately develops its subsidiary as the central market
player, both in its advertising measures and in the terms of the contracts eventually
concluded with the customers, and the parent company acts in a subordinated and
auxiliary position, the principal (or other relevant) place of business parent company
must be regarded as an establishment of the subsidiary.1176

287A c/o address used in correspondence has been held not to constitute an establish-
ment.1177 The holding appears doubtful, though. A c/o address channels communica-
tion and makes direct contact with the principal unnecessary. That the principal can
be perceived as a legal entity different from the one established at the address named,
does not exclude anything, but simply clarifies the ordinary case that the contractual
partner is the principal, not the c/o address, a basic requirement for raising the ques-
tion whether there is an establishment.

288If an establishment or branch is still registered with the local authorities, the external
plaintiff can rely on the impression conveyed by the registration even if the establish-
ment has already ceased to exist.1178 An excuse based on the practical inexistence of
the registered establishment will not be permitted.

289If the establishment has never existed and has never been active on the market, it will
not constitute the necessary links. An establishment without activities has not con-
tacted anyone, nor participated in the performance of anything. In such instances, the
necessary bond between the claim in question and the establishment1179 will most cer-
tainly be lacking.1180

290If an agent serves as a mere transmitter of messages, passing incoming ones on to the
undertaking he represents, the external perception could fall into doubt as to whether
he reaches a sufficient degree of (managerial) competence to have direct recourse to
that undertaking unnecessary.1181
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1174 Duintjer Tebbens, in: ECJ (ed.), Jurisdiction and Enforcement of Judgments in Europe (1992), p. 84;

Mankowski, RIW 1996, 1001, 1004; Geimer/Schütze Art. 5 note 314.
1175 Chaput, Dr. soci�t�s 6/2000, 23.
1176 Mankowski, EWiR Art.15 EuGVVO 1/05, 251 et seq.
1177 LG Wuppertal NJW-RR 1994, 181; Leible, in: Rauscher Art. 5 note 105.
1178 Geimer/Schütze Art. 5 note 311.
1179 Infra Art. 5 notes 295-300 (Mankowski).
1180 Less cautionary Geimer/Schütze Art. 5 note 311.
1181 Cf. Blanckaert & Willems PVBA v. Luise Trost, (Case 139/80) [1981] ECR 819, 829 para. 12.



III. Branch or agency

291 The terms “branch” or “agency”1182 do not have much relevance nor an independent
meaning worth discussing at length. They serve as illustrations for the over-all (and catch
all) notion of establishment.1183 Their inclusion indicates some kind of eiusdem generis
rule for the interpretation of the notion of establishment that the general notion has to
be construed in analogy to the (natural) understanding of the examples given. Accord-
ingly it would be futile to attempt individual in-depth definitions for anyone of these
illustrating terms in order to develop something apart from the general notion. Tenta-
tively one could argue that the inclusion of an agency supports, and lends additional
force to, the contention that it does not matter whether the establishment is a legal
entity in its own right or not,1184 since agencies are mostly legal entities of their own.

IV. Commercial agents and other intermediaries

292 Commercial agents, distributors, brokers and other intermediaries pose another pro-
blem. If and insofar as they carry out their own decisions, it can hardly be said that they
are concretely subjecting themselves under another person’s orders. Insofar as this
perception prevails, they do not constitute establishments of the companies or persons
they are acting for or the products or services of which they are distributing.1185 The
mere fact that agents represent principals in certain affairs does not per se elevate them
to the status of an establishment of such principal.1186

293 In particular, if the intermediary acts for a number of companies, it becomes even less
possible to denominate him as an establishment of either of these companies.1187 The
case can be settled more simply and for an obvious reason, though, at least in con-
tractual matters: An intermediary sporting such a degree of independence will almost
inevitably contract in his own name and on his own behalf, not on the behalf of any
principal. To use the extreme case as an illustrating and telling example: The wholesale
store is not an establishment of any manufacturer and definitely contracts with its
customers in its own name and on its own behalf.

294 If the intermediary, nevertheless, does not act in his own name, but serves as a place
where the customers of the principal can turn to, e.g. for cashing in warranties, he
concretely subordinates himself under the purposes pursued by the principal and thus
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1182 Cf. Højesteret UfR 2004, 2710, 2713.
1183 Cf. A. de Bloos SPRL v. Société en commandite par actions Bouyer, (Case 14/76) [1976] ECR 1497, 1509

et seq. para. 21; cf. also Report Jenard/Möller para. 43; Blanco-Morales Limones, in: Calvo Caravaca,

Art. 5.5 CB note 7 et seq.
1184 Supra Art. 5 notes 283, 286 (Mankowski).
1185 Blanckaert & Willems BVBA v. Luise Trost, (Case 139/80) [1981] ECR 819, 829 para. 12 (commercial

agent); LG Hamburg IPRspr. 1974 Nr. 154 p. 407 (broker).
1186 A little rash for instance Aud. Prov. Barcelona AEDIPr 2003, 875, 876 but apparently in a case not

bearing any major problems.
1187 Blanckaert & Willems PVBA v. Luise Trost, (Case 139/80) [1981] ECR 819, 829 para. 12.



acts as an establishment however he might be at the level of making entrepreneurial
decisions in general.1188 In these instances he is simply a substitute for an individual
branch run by the principal directly. Functionally he will be perceived by the custo-
mers as part of the distributional system of this particular principal with regard to the
goods or services in question.1189 This applies in particular if the agent throughout his
entire trade and business acts on the behalf of the principal in question exclusively.1190

295If the external perception is to this avail and if the agent has already acted in external
reception it should not matter as to whether internally the agency agreement was
finalised or whether only a pre-contract existed.1191 Yet such an external perception
should not possibly be generated where the agent has not commenced his activity on
the principal’s behalf.1192

V. Connection or nexus between claim and establishment

296In order to entertain jurisdiction at the place of an establishment, a specific connec-
tion between the claim and specifically this establishment must be ascertained. The
establishment does not substitute for the domicile or the seat as it would if it attracted
all claims against the defendant. In balancing the legitimate interests of both parties
the additional forum for the plaintiff is opened and available only insofar as the de-
fendant availed himself there through activities of his own. Activities of the branch
must carry a nexus with the dispute.1193 This nexus can be either of a contractual or of a
tortious or delictual nature; either suffices1194 and it is not required that the nexus itself
come within certain categories.

297If a contractual claim is at stake the establishment must have played a role either in the
formation or in the performance of the contract. Either suffices. Likewise some activity
on account of the parent body can suffice.1195 Even some brokering might do. Other-
wise there would be too much of an incentive for the holder of the establishment to
allow the establishment do all the advertising, the hooking and poking, letting the
establishment get the customer on the hook, but finally allowing his principal place of
business step in to conclude the contract. Formalities and formal positions are not re-
quired as (5) follows an entirely factual approach. But it might prove extremely diffi-
cult to sue the parent company successfully if a subsidiary as an own legal entity en-
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1188 Mankowski, RIW 1996, 1001, 1005.
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Art. 5 note 53; Leible, in: Rauscher Art. 5 note 106.
1190 Cf. only Lima Pinheiro p. 91.
1191 But cf. Aud. Prov. Islas Baleares AEDIPr 2003, 871, 872.
1192 Aud. Prov. Islas Baleares AEDIPr 2003, 871, 872.
1193 Anton Durbeck GmbH v. Den Norske Bank ASA [2003] 2 WLR 1296, 1309 (C. A., per Lord Phillips of

Worth Matravers M. R.).
1194 Cf. only Cass. RCDIP 89 (2000), 462, 463 with note Marie-Élodie Ancel; Cass. RCDIP 90 (2001), 157,

158 with note Marie-Élodie Ancel.
1195 LG Bremen VersR 2001, 782, 783 with note Schuler.



tered into the contract.1196 Then the burden is to prove the involvement of the parent
company in the contract. If the contract is concluded in the name, and on behalf, of
the parent body matters are far easier and almost obvious.1197 Yet a contract entered in
the name of the agent, but materially clearly on behalf of the identified principal
should suffice.1198 Where the contract is concluded does not matter, regardless whether
the contract was signed at the place of the establishment or whether the manager of
the establishment entered into it in his capacity as branch manager while away from
the place of business.1199 If the establishment participates in the performance of the
contract, it should not matter whether the establishment already existed at the time
when the contract was concluded.1200

298 A claim in tort must also bear some relationship with the activity of the establishment,
be it that it results from commercial contracts concluded or performed by personnel of
the establishment or be it that it results from factual activities of the establishment, e.g.
such activity as doing harm to neighbourhood or environment or customers. In the
majority of instances, the place of the establishment will also constitute the place
where the harmful act giving rise to the damage occurred, and accordingly in most
instances jurisdiction can be based on (3) as well.1201 Where the damage is eventually
sustained does not matter for the purposes of (5).1202

299 Rather difficult to answer is whether (5) is available for claims against the parent body
allegedly based on piercing the corporate veil. If and insofar as the establishment
exerted external activities, but was not equipped with the necessary funding, a harmful
activity set into motion through the establishment can be said to exist. Insofar at first
glance it appears not justified to attribute the activity not also to the establishment, but
only to the parent body. Yet the main allegation could be identified as not equipping
the establishment with the necessary funding or draining it out or putting a “bad com-
pany” forefront. These allegations relate to (in)activities on the part of the parent
body.1203 Tossing the coin nevertheless should lead to jurisdiction under (5) being es-
tablished since without the activity by the establishment no claims would have arisen
which now indirectly qualify for piercing the corporate veil.1204
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1196 Supra Art. 5 notes 283-286 (Mankowski).
1197 Cf. Cass. RCDIP 90 (2001), 157, 158 with note Marie-Élodie Ancel = Dr. soci�t�s 6/2000, 22.
1198 Layton/Mercer para. 15.108.
1199 Cf. Layton/Mercer para. 15.108.
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59.
1201 Cf. only Leible, in: Rauscher Art. 5 note 108; Pulkowski, IPRax 2004, 543, 545.
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Worth Matravers M. R.).
1203 Tentatively so Gerhard Wagner (fn.199), p. 223, 258 et seq.
1204 To the opposite result Gerhard Wagner (fn.199), p. 223, 258 et seq.



300(5) does not require that the claim has to be fulfilled at the respective place of perform-
ance.1205 To restrict (5) in such a manner would deprive it of almost all its effect.1206 In
the contractual context (5) would be dwarfed and would only duplicate (1).1207 Fur-
thermore, the establishment can be involved in the negotiation process only whereas
other branches carry out the later execution of the contract, and it still would be beyond
doubt that the contract in question is sufficiently closely linked with the first establish-
ment.1208 Shifting to a higher and more abstract level, the lack of a restricting require-
ment is a general statement, equally applying to claims in tort.1209 But the mere attempt
to hold the parent body liable at the place of the establishment does not constitute the
necessary nexus.1210

301The establishment must still exist at the time when the writ is issued and the lawsuit
becomes pending.1211 If it has been dissolved earlier, there is no appropriate connecting
factor left. If the establishment has been abandoned (and in the case of a previously
registered establishment has fallen out of the register)1212 before the writ was issued and
the proceedings were instituted, this instance, the plaintiff can not rely on his impres-
sion since the basis for it has been destroyed. The past is irrelevant, and only this point
in time when the lawsuit becomes pending matters. A former establishment does not
suffice. If, however, the establishment gets dissolved only after the lawsuit had become
pending, the general principle of perpetuatio fori prevails, and jurisdiction is retained.
On the other hand, the establishment must have existed at the time when the relevant
event happened;1213 this can be deducted from the prerequisite of a connection be-
tween the claim and the establishment which can not be effected simply by the fact
that the establishment later-on acted as agent for the principal. The concept of estab-
lishment relates to relevant operations, and this must be taken into account appro-
priately. Nevertheless, it does not overcome any scenario that the establishment does
not exist anymore at the commencement of proceedings.1214
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para. 17; Kropholler Art. 5 note 111.
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1208 Cf. Lloyd's Register of Shipping v. Société Campenon Bernard, (Case C-439/93) [1995] ECR I-961, I-981

para. 20.
1209 Anton Durbeck GmbH v. Den Norske Bank ASA [2003] 2 WLR 1296, 1308 (C. A., per Lord Phillips of

Worth Matravers M. R.).
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Contra Kaye p. 591.
1212 Cf. supra Art. 5 note 288 (Mankowski).
1213 Schlosser Art. 5 note 24; Leible, in: Rauscher Art. 5 note 109 fn. 381; cf. also OGH ZfRV 2000, 79.
1214 Contra Kaye p. 591.



G. Special jurisdiction in matters of trusts, Art. 5 (6)

302 Genetically, (6) was a concession on the occasion of the accession of the United
Kingdom and Ireland to the Brussels Convention since the concept of trust is unknown
to the legal orders of the continental Member States.1215 A trust does not constitute a
legal entity in its own right. Therefore it can not be sued as such,1216 but proper
defendant is the trustee. Without (6) it would be necessary to rely on Art. 2 (1) and
to sue the trustee in the state of his personal domicile notwithstanding special juris-
diction for instance under (3). (6) widens the spectre and grants additional jurisdiction
favouring the claiming creditors.

303 Bearing the history of the legal institution and the genesis of (6) in mind, the defini-
tion of trust should take into consideration the English understanding foremost.1217

Scottish and Irish concepts might provide additional value.1218 The common law pro-
vided the problem to be dealt with, and accordingly, it is the first haven for the
answers.1219 Yet the most elegant solution is to hold recourse to the definition in the
1985 Hague Trusts Convention1220. 1221 Generally (6) indicates – like Art. 60 (3) – that
the Brussels I Regulation regards trusts inter vivos as something akin to, or in the
vicinity of, corporations, a view which will conflict with the English understanding
to a certain degree.1222

304 In order to restrain the scope of (6) it is necessary that the defendant is sued in his
specific function related to the trust. (6) does not constitute another general jurisdic-
tion to the detriment of representatives or beneficiaries of a trust. Only settlors, ben-
eficiaries and trustees as such, in this specific function, are proper defendants for the
purposes of (6).
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see e.g. Trib. Parma Dir. e giur. 2004, 655; Trib. Milano Riv. not. 2005, 850; Trib. Parma Riv. not.

2005, 851; Trib. Velletri Europa e dir. priv. 2005, 785; Giuliani, Contratto e impresa 19 (2003) 433;
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(2004) p.103-281.
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Trust im Europ�ischen Zivilprozessrecht (2001) p. 278 et seq.
1218 Layton/Mercer para. 15.117.
1219 Cf. Gardella/Radicati di Brozolo, 51 Am. J. Comp. L. 611, 619 et seq. (2003).
1220 Hague Convention on the Law Applicable to Trusts and Their Recognition, July 1, 1985, published

i.a. in: RabelsZ 50 (1986), 698.
1221 Cf. (but actually in another context) Conrad (fn.1217), p. 292.
1222 Aubrey L. Diamond, RDIPP 1981, 289, 303; Wittuhn, Das Internationale Privatrecht des trust (1987)

p.112 et seq., 117 et seq.



305Furthermore, (6) is designed for internal struggles and does not generally benefit ex-
ternal creditors1223 or other strangers-outsiders.1224 Only persons personally benefited
by the trust may sue in the additional forum established by (6).1225 Accordingly, ex-
ternal creditors are still bound to sue the trustee at his domicile or in the courts of the
place in which special jurisdiction is vested pursuant to one of the other heads of
Art. 51226 or 6 or for which exclusive jurisdiction exists for instance under Art. 22
(1).1227 In many instances, lawsuits against the trustee concerning immovables are in
fact battles about land so that Art. 22 (1) will apply.1228

306Even (6) does not establish a comprehensive forum societatis in trust matters since it
only grants jurisdiction if a claim against the mentioned persons is brought, but not a
forum actoris for either the mentioned persons or the trust itself.1229 It does not cure the
generally missing forum societatis the less since trusts are a far more impersonal concept
than companies. Yet it does not matter if the defendant raises the objection that the
trust does not exist or is legally invalid.1230 Otherwise jurisdiction would depend on
defences possibly raised contrary to the approach pursued under (1).1231

307With the restriction to trusts created by the operation of a statute,1232 written act or act
confirmed in writing, (6) excludes simple oral trusts. There must be some evidence of
the founding of the trust if they trust is not construed as a matter of law, but based on
party autonomy. Matters are more complicated with legal trusts. If it strived to remain
consistent in every possible respect the law would have to recognise them. In the last
consequence this wide notion even would include constructive trusts if they are es-
tablished by law and even if the law instrumentalises acts by parties to imply the
existence of a trust. The requirement that a legal trust must be created by the operation
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Collins, in: Dicey/Morris para. S 11-277.
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1225 Report Schlosser para. 110; Geimer/Schütze Art. 5 note 327; Glasson, in: Thomas/Alastair Hudson

(eds.), The Law of Trusts (2004) para. 42.19.
1226 Conrad (fn.1217), p. 277, 299-308.
1227 Report Schlosser para. 110; Leible, in: Rauscher Art. 5 note 111; comprehensively Conrad (fn.1217),

p. 223-274.
1228 Basedow, in: Handbuch des Internationalen Zivilverfahrensrechts, Vol. I (1982), Ch. II note 42; cf.

also Re Hayward (Deceased) [1997] Ch. 45 (Ch.D., Rattee J.); Jonathan Harris, (1997) 22 Eur. L. Rev.

179; id., in: Glasson (ed.), The International Trust (2002), p. 9, 18 et seq.
1229 Report Schlosser para. 112; Wieczorek/Schütze/Hausmann Art. 5 note 87; Leible, in: Rauscher Art. 5

note 112; Geimer/Schütze Art. 5 note 332.
1230 Conrad (fn.1217), p. 277.
1231 Conrad (fn.1217), p. 277.
1232 See the non-exhaustive list of statutes concerned as compiled by Conrad (fn.1217), p. 278, in par-

ticular sec. 19; 34; 104 Law of Property Act 1925; sec. 2 sched. 1 (1) Trusts of Land and Appointment

of Trustees Act 1996.



of a statute, is stricter and narrower. In particular it does not comprise constructive,1233

resulting1234 or implied trusts created by common law rules.1235 Yet an exception should
be made for resulting trusts which arise upon the failure or exhaustion of an express
trust which was created by a written instrument, orally or evidenced in writing.1236

Furthermore, trusts created by a contract for the sale of land are excluded from (6).1237

Testamentary trusts, trusts arising under wills or trusts in bankruptcy are already ex-
empt by virtue of Art. 1 (2) (a) and (b) respectively.1238

308 Pursuant to (6) the courts of the Member State where the trust has its seat gain juris-
diction to entertain lawsuits against the mentioned persons. The general idea behind
this approach reads that the defendant in question is sued as a kind of representative of
the trust, hence in lieu of the trust. If the trust itself was sued, Art. 2 (1) would lead to
international jurisdiction of the courts of the state where the trust has its domicile as
defined in Art. 60. (6) constructively extends this approach to suits against the persons
representing the trust. Accordingly, the connecting factor is the domicile of the trust.
The definition for domicile of the trust is provided by Art. 60 although, strictly speak-
ing, a trust is neither a company nor any other kind of legal entity nor an association of
natural or legal persons.

309 The connecting factor employed by (6) is the domicile or seat of the trust. It has to be
ascertained pursuant to Art. 60 (3).1239 Art. 60 (3) is specifically designed for accom-
plishing this feat. The relevant point of time for ascertaining whether someone had his
domicile in the forum state is the same as under Art. 2 in conjunction with Art. 60.1240

According to English authority the relevant point of time under English law (in order
to answer the question as to whether the defendant has his domicile in England) is the
date when the proceedings are instituted and not when they were served.1241 (6) estab-
lishes only international jurisdiction and leaves it to the national law of the state to
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answer where the trust has its seat, and thus to clarify the matters of local jurisdiction
or venue.1242 In principle, this mirrors the approach followed in Art. 2 (1). Comparing
the heads of jurisdiction contained in Art. 5 to each other, (6) is an exception in this
regard.

310The practical relevance of (6) is rather limited: From the point of view of the con-
tinental Member State it can become rarely operative since trusts with their seat on
the continent in a hostile legal environment not recognising the institution internally,
are rarae (if not rarissimae) aves.1243 And from the perspective of the Member States
which recognise the trust as an institution of their domestic law, it will only rarely
occur that settlor, trustees or beneficiaries are domiciled abroad and not in the forum
state. Only if such divergence between the domicile of the defendant and the seat of
the trust can be detected, (6) provides an additional forum – and even then only in
those instances covered by Art.1 Brussels I Regulation, i.e. with the important excep-
tion of testamentary trusts post mortem,1244 matrimonial trusts and trusts generated by
insolvency proceedings.

H. Special jurisdiction in maritime salvage, Art. 5 (7)

311Like (6), (7) was added to the original Brussels Convention on the occasion of the
accession of the United Kingdom and Ireland. The maritime community in the city of
London required its inclusion just for the sake of acknowledging the established prac-
tice with maritime disputes, especially in salvage, centred in London.1245 Yet the rule
was not tailor-made for accommodating English rules of jurisdiction in rem in maritime
matters in particular1246 for it operates only in personam.1247 The more dogmatic ratio-
nale reads that the salvor saved the ship, the cargo and the respective interests which
possibly would have been extinguished but for his activity. Whereas substantive law
grants a privilege to the salvor, in most instances materialising as a maritime lien,
procedural law must provide for the means for effective enforcement.1248 Claims se-
cured by maritime liens were in the draftsmen’s mind1249 but the wording does not
contain a respective restriction. Taking the goal of protecting the salvor seriously
negative declaratory actions against the salvor would not be included in (7).1250 None-
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1245 Cf. Report Schlosser para. 121; Geimer/Schütze Art. 5 note 346.
1246 Contra Layton/Mercer para. 15.120.
1247 Infra Art. 5 note 315 (Mankowski).
1248 Report Schlosser para. 123; Kropholler, RIW 1986, 929, 931; Pellis, Forum arresti (1993) p. 86; Niegisch,
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Geimer/Schütze Art. 5 note 348.
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theless, so restrictive an approach would be contrary to the general line to be pursued
with regard to all heads of jurisdiction contained in Art. 5 and would single (7) out
amongst them.1251 However, salvage disputes only rarely come to court since arbitra-
tion clauses are commonplace in salvage contracts, and the salvage arbitration falls
outside the Brussels I Regulation by virtue of Art. 1 (2) (d).1252 Furthermore it might be
justified that (7) does not provide a special forum for all and any maritime claims but
only for a rather limited class of them.1253

312 (7) establishes a forum arresti.1254 It grants jurisdiction where arrested assets of the
defendant or assets of the defendant bailing other assets outs, are, and thus aims at
ensuring great effectiveness. Since cargo and freight are volatile, this helps both sides,
plaintiff and defendant, although there is only such relationship between the arrest and
the main procedure as the national law allows. Generally, the forum arresti benefits the
arresting salvor who is not bound to follow the rule of actor sequitur forum rei, but is
privileged by getting another head of jurisdiction the location of which he can influ-
ence heavily.1255 He who has helped fast shall get his remuneration as expeditiously as
possible.1256 On the other hand, cargo interests might sue a would-be salvor under (3)
for negligence.1257

313 Where freight or cargo can be arrested, or in other words: which court has jurisdiction
to entertain arresting proceedings, is not for (7) to determine. (7) is only concerned
with ensuing main proceedings and co-ordinates the follow-up. Jurisdiction in the
arresting proceedings ought to be determined according to national law, pursuant to
Art. 31. In maritime matters the 1952 Arrest Convention takes the lead in those states
which are Member States to this treaty. Otherwise the courts have to have recourse to
their very national law. (a) however is modelled on Art. 7 of the 1952 Arrest Con-
vention,1258 and in particular on Art. 7 (1) (2) (e) of that Convention.1259

314 An actual arrest is not required but can be substituted under certain circumstances. (b)
reflects this in dealing with the case that freight or cargo could have been arrested, but
the prospective applicant refrained from commencing arresting proceedings because
bail or other security had been given. Insofar (7) goes beyond the ideas of the 1952
Arrest Convention.1260 It is not necessary that the other security was given by cargo
interests or persons interested in the freight or expressly on behalf of such persons. A
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1252 David C. Jackson, Enforcement of Maritime Claims (3rd ed. 2000) para. 6.143.
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1254 Pellis (fn.1248), p. 84.
1255 Geimer/Schütze Art. 5 note 348.
1256 Niegisch (fn.1248), p.141.
1257 Brice/Reeder, Maritime Law on Salvage (4th ed. 2003) para. 2.31.
1258 Pocar, Dir. mar. 101 (1999), 183, 188 et seq.
1259 Iriarte Angel, in: Calvo Caravaca, Art. 5.7 CB note 6.
1260 Pocar, Dir. mar. 101 (1999), 183, 189.



guarantee bond issued by the P&I club of the ship suffices. For the purposes of (b) it is
irrelevant where the security was given; material is only the hypothetical forum of the
arrest. Yet (7) does not come into operation if neither an arrest took place nor security
was put up.1261

315“Freight” has not to be taken literally (which would restrict it mainly to freight under
voyage charters or individual contracts of carriage) and should include hire under time
charters.1262 In (7) freight has an untechnical meaning not derived from the termino-
logical technicalities of English maritime law. It covers both freight under contracts of
carriage and voyage charters on the one hand and hire under a time charter on the
other hand. The inclusion of freight is to cater in particular for cases in which the
freight is payable conditionally upon the safe arrival of the cargo at its destination; if it
had not been salvaged, no freight would have been payable and it is appropriate that
the salvor should have a prior right to be satisfied out of the freight.1263

316The forum arresti exists only against the persons interested in freight or cargo but not
against the ship nor against the shipowner.1264 (7) does not recognise any concept of an
action in rem. The shipowner enters the picture only insofar as he is interested in the
freight possibly earned. Thus, (7) might be of particular interest in states which do not
recognise a joint and several or common liability on the shipowner’s behalf for the
salvage quota of cargo and freight.1265 But on the other hand interest in the freight does
not require the interested person to be owner of the ship earning the freight. Interests
in the freight include every creditor of the freight claim be it the shipowner, be it a
charterer, be it an assignee (e.g. a bank). Bunkers are yet again outside (7).1266

317(7) in fine gives two points of time at which the interest in freight or cargo can be
properly ascertained: first the time when the suit commences (i.e. dependent on the
national law, when the writ is issued or served on the defendant or the suit is enlisted
with the court), and second the time of the salvage. Thus (7) grants jurisdiction against
former cargo interests which now have ceded with their interest, but possessed it at the
time of the salvage. Time of the salvage means the entire duration of the salvage
operation. He who had an interest in cargo or freight at any point of time between
the beginning and the end of the salvage operation is a proper defendant.
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318 The relevance of (7) appears to be further restricted if one limits (7) to non-contractual
salvage claims and lets (1) govern contractual claims in salvage.1267 Since the majority
of salvage claims nowadays is in contract, this would appear to render (7) almost
nugatory. At least professional salvors only become active if a salvage contract is en-
tered into, sometimes playing even hold-up games on the High Seas with ships in need.
However, the first impression is slightly deceptive since jurisdiction under (7) is not
founded against the shipowner, but against persons who are interested in freight or
cargo. Salvage contracts ordinarily are entered into between the salvor and the ship-
owner. Not too frequently cargo interests join in. Hence, (7) gives way to the contrac-
tual regime only in the event that either the shipowner who previously entered into a
salvage agreement, is sued or cargo interests which became parties to a like agreement,
are defendants.

Article 6

A person domiciled in a Member State may also be sued:
1. where he is one of a number of defendants, in the courts for the place where any one of

them is domiciled, provide the claims are so closely connected that it is expedient to hear
and determine them together to avoid the risk of irreconcilable judgments resulting from
separate proceedings;

2. as a third party in an action for warranty or guarantee or in any other third party pro-
ceedings, in the court seised of the original proceedings, unless these were instituted
solely with the object of removing him from the jurisdiction of the court which would be
competent in his case;

3. on a counterclaim arising from the same contract or facts on which the original claim was
based, in the court in which the original claim is pending;

4. in matters relating to a contract, if the action may be combined with an action against the
same defendant in matters relating to rights in rem in immovable property, in the court of
the Member State in which the property is situated.
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I. General Considerations

1. Joining connected claims before a single court

1 Similarly to Art. 5 and 7 also comprised within Chapter II, Section 2, of the Regula-
tion, Art. 6 provides for rules of special jurisdiction which operate by exception to
Art. 2 and the general rule conferring jurisdiction on the courts of the Member State of
the defendant’s domicile. Its specific function is to allow for the joining before a single
court of closely connected claims over which several different courts would ordinarily
be competent under the Regulation. The jurisdiction of a court originally seised of a
given claim extends to other closely related claims solely by virtue of the connection
between them. The rationale of the whole provision now appears in the text of Art. 6
(1), whose wording borrows on this point from the ruling of the Court of Justice in
Kalfelis v. Bankhaus Schröder:1 related claims may be brought before a single court when
they are “so closely connected that it is expedient to hear and determine them together
to avoid the risk of irreconcilable judgments resulting from separate proceedings”.
Such considerations are important enough to warrant an exception to the rules deter-
mining the jurisdiction of the courts which are otherwise competent to hear the con-
nected claims. Although Art. 6 is presented formally as an exception to Art. 2, and its
first paragraph provides expressly for an extension of the jurisdiction of the court of one
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co-defendant’s domicile to the detriment of the jurisdiction of the courts for the place
of domicile of the other defendants, nevertheless, the joining of connected claims can
also in effect deprive other courts competent under the Regulation, such as those of
Art. 5, of their jurisdiction over a connected claim. Both the wording of the text and
the case-law of the Court of Justice show concern to prevent abuse of Art. 6, which
might be invoked solely to oust the jurisdiction of the natural forum of a claim. It is up
to the national court in every case to satisfy itself that there is a connection between
the claims sufficient to establish that the choice of forum does not amount to an
abuse.2

2If narrowly related or interdependent issues are decided separately in different courts,
the overall result may well be incoherent. The four paragraphs of Art. 6 illustrate the
risks associated with separate jurisdictional allocation of connected claims. Thus, if
connected claims against several defendants are heard by different courts, co-debtors’
obligations or the liability of multiple tortfeasors could be determined differently
(Art. 6 (1)); a claim for indemnity could be successfully pursued against a third party
even when no initial liability or obligation is established in respect of the litigant who
brings the claim in indemnity (Art. 6 (2)); an action might be heard without regard for
a reciprocal claim brought elsewhere by the defendant, and issuing from the same
events (Art. 6 (3)); issues relating to rights in rem in immovable property which were
designed to secure a contractual debt could be solved independently of litigation
relating to rights arising under the contract (Art. 6(4)). Although dissociating the
various claims in these examples might not always give rise to judgments which are
irreconcilable in the sense that they could not logically be executed simultaneously
(which is the definition of irreconcilability in the context of the recognition and
enforcement of foreign judgments, under Art. 34 (3) and (4) of the Regulation), it
would nevertheless be highly unsatisfactory as a practical matter, and profoundly unfair
to the litigants involved, if they were exposed to contradictory judicial findings.

3This is particularly so in view of the fact that unless the incoherence created by
separate judgments on connected claims is such that they cannot logically be executed
simultaneously, thus meeting the stricter requirements of Art. 34 and justifying refusal
of recognition and enforcement in other Member States, each of the separate decisions
moves freely throughout the Community. In order to reduce the risk of subjecting
parties to irreconcilable judgments handed down in different Member States, Art. 6
provides a preventive solution at the prior, jurisdictional stage, based on a definition of
the connection between claims that had therefore to be wider than the one used in
Art. 34 to prevent the recognition of judgments. However, the same provision clearly
also serves the interests of procedural economy, since, independently of such a risk, it
may often be expedient, in terms of procedural costs, for a single court to hear and
determine issues which are common to several claims. Cost reduction may indeed be
an important incentive for litigants to join connected claims, and the Court of Justice
has emphasised the importance of this objective within the scheme of the Regulation/
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Convention.3 However, it is important to emphasise that whereas the court seised of an
original claim has no discretion to refuse to hear a connected claim which fulfils the
requirements laid down by one or other of the paragraphs of Art. 6, it is open to the
claimant to the connected claim to bring it or not before the court seised of the original
claim. While it is certainly expedient, for instance, that a court seised of the original
claim should also hear a closely related counterclaim, the counterclaimant may well
choose to bring the counterclaim elsewhere. In such a case, the risk of irreconcilable
decisions is dealt with under Art. 28 of the Regulation (Art. 22 Brussels Convention),
which in certain cases allows for the joining of related actions already pending before
the courts of different Member States.4

2. Jurisdiction deriving from the connection between claims

4 Although variations in the structure and wording of the four paragraphs of Art. 6 have
given rise to debate on this point, it would appear from the European Court’s decisions
both in Kalfelis5 and in Kongress Agentur Hagen v. Zeehaghe6 concerning Artt. 6 (1) and
6 (2) respectively, that a close connection between the claims to be joined is required
throughout the provision, even when not expressly stated. In the case of article 6 (2),
the Court has defined the requirement functionally, as “sufficient to establish that the
choice of forum does not amount to an abuse”.7 However, additional requirements are
imposed in some instances, suggesting that the content of the required connection has
a variable geometry.8 A close connection between claims thus becomes a specific
ground for exercising jurisdiction. It is a case of derived jurisdiction, in the sense that
the jurisdiction of that court over the related claim would not exist but for the close
connection which it entertains with the original claim; a court which is not otherwise
competent to hear a particular claim can nevertheless become so by sole virtue of the
fact that this claim is closely related to, or derives from, another, which it is competent
to hear. Several other provisions of the Regulation similarly provide for instances of
derived jurisdiction (Art. 9 (1) (c), co-insurers may be sued before the court seised of
proceedings against the leading insurer; Art. 16 (3), counterclaims arising from con-
sumer contracts; 20 (2), counterclaims arising from employment contracts; Art. 5 (2),
maintenance issues ancillary to questions of personal status; Art. 5 (4), civil claims for
damages in criminal proceedings). As in all these other cases, Art. 6 lays down rules of
special jurisdiction, since its purpose would be frustrated if the various issues were not
concentrated before a single court, the one specifically seised with a connected claim;
neither procedural economy nor the avoidance of irreconcilable decisions would be
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attained if the various connected claims could nevertheless be dispersed among the
courts of the Member State in which the original claim was brought.

5One important issue which has not yet been determined by the European Court is
whether, in cases in which Art. 6 does not identify the court seised of the original
claim, so that the basis on which it is exercising jurisdiction is indifferent, it allows for
the joining of connected claims before the court of a Member State competent over a
claim brought against a defendant domiciled in a non Member State, on the basis of
the national private international law rules of that Member State, which could include
rules of exorbitant jurisdiction listed in Annex 1. In La Réunion européenne v. Splieth-
off's Bevrachtingskantoor e.a.,9 the Court ruled that Art. 6 (1) of the Convention did not
operate to confer derived jurisdiction on the court of a Contracting State when the
defendant to the claim of which it was seised was domiciled in a non Contracting State
and jurisdiction thereby determined under national rules of private international law.
However, in that case, the text itself specifies that the court originally seised must be
the court for the place of the domicile of one of the defendants – which cannot the
case, by definition, if the defendant to the initial claim is domiciled elsewhere. Art. 6
(4) is not concerned with this issue, since it provides exclusively for the extension of
the jurisdiction of the court competent under Art. 22 (1) of the Regulation, that is, the
court of the Member State where immoveable property is situated.10

3. Relationship with Art. 28

6While also concerned with avoiding incoherent decisions handed down by courts of
different Member States on closely related issues, the procedural mechanism put into
place by Art. 28 of the Regulation differs from Art. 6 in structure and function. Like
the lis pendens provisions in Art. 27, Art. 28 envisages two related actions which are
each already pending before the courts of different Member States. It provides that the
court second seised has discretion to stay proceedings, or indeed decline jurisdiction
under certain conditions, when the claim of which it is seised is related to an action
already pending in the courts of another Member State (while not identical, since in
such a case the lis pendens provisions of Art. 27 would be applicable). By contrast,
under Art. 6, the court originally seised of a claim extends its jurisdiction to the con-
nected claim brought before it immediately, regardless of whether another court is
subsequently seised (if this is the case, Art. 27 would ensure its priority in respect of the
connected claim). It has no discretion to refuse to hear the connected claim, although
it must ascertain whether the connection is sufficient to warrant extension of its ju-
risdiction.

7However, the most important difference lies in the fact that pursuant to Art. 28 (2),
the court first seised must be competent over the related claim in order for the second
court to decline jurisdiction; the required connection between that claim and the
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action which is already pending before the first court is insufficient. This means that
Art. 28 operates merely to join proceedings pending before competent courts through
the use of an exception, whereas Art. 6 invests an otherwise incompetent court with
derived jurisdiction over the connected claim, by sole virtue of the connection be-
tween that claim and another of which it is competently seised. For instance, in the
case of Art. 6 (1), the court seised of the initial claim, being the court of the defen-
dant’s domicile, is not otherwise competent, at least on the basis of that particular
provision, in respect of the claim brought against a co-defendant whose domicile is in
another Member State. Similarly, Art. 6 (4) expressly provides that a claim in contract
may be brought before the court with exclusive jurisdiction under Art. 22 (1) over
proceedings concerning rights in rem in immovable property. This is a clear exception
to the principle that jurisdiction under Art. 22 exists only for the purposes of the
specific proceedings whose object justifies an exception to Art. 2, so that Art. 6 (4)
extends the jurisdiction of a court not otherwise competent under the Regulation. In
cases of third party proceedings (Art. 6 (2)) or counterclaims arising from the same
contract or facts (Art. 6 (3)), the court originally seised may or may not be otherwise
competent over the connected claim under Artt. 2 or 5.

4. Variable geometry of connectedness

8 Despite these differences, an identical, functional, definition of the required connec-
tion between claims appears in both contexts. The codified definition in Art. 6 (1),
borrowing from the Court’s ruling in Kalfelis,11 contains identical wording to that of
Art. 28 (3), and concerns claims which are “so closely connected that it is expedient to
hear and determine them together to avoid the risk of irreconcilable judgments result-
ing from separate proceedings”. However, Art. 6 subordinates to further, stricter, re-
quirements the extension of jurisdiction to related claims; unlike Art. 28, it does not
make bare connectedness a sufficient basis for the joining of several claims. Thus,
under Art. 6 (1) connected claims against multiple defendants can be heard only by
the court for the place of the domicile of any of them; apparently more flexible, Art. 6
(2) allows for a claim against a third party to be heard by the court seised of the initial
litigation, but the claim itself, which will usually be framed as an claim for indemnity,
must present the technical characteristics of a third party procedure; according to
Art. 6 (3), the court seised of a claim can also hear a counterclaim, provided however
that it arises from same contract as the initial action; Art. 6 (4) deals with the very
specific case of actions to recover secured debt and enforce a security on immovable
property.

9 The Court of Justice has construed the four cases in Art. 6 narrowly, refusing to allow
extension of a given court’s jurisdiction in cases which do not fit the requirements in
those paragraphs. Thus, in La Réunion européenne,12 it considered that Art. 6 (1) did not
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allow the extension of the jurisdiction of the court of a Member State when that court
was not the court of the domicile of one of the defendants. The explanation for the
more restrictive conditions of Art. 6, as compared with those of Art. 28, would appear
to lie in the fact that the former provides for derived jurisdiction, whereas the latter
operates merely by way of an exception raised before the court second seised.13 Indeed,
the risk of fraud or abuse of this particular head of jurisdiction, which could be used
solely to justify the jurisdiction of a court which is not competent in respect of the
related claim, correlatively ousting that of the natural forum, may therefore be greater.
This fear is clearly articulated in Art. 6 (2), for instance, which provides expressly that
third party proceedings cannot be brought before the court seised of the original claim
if they “were instituted solely with the object of removing (the defendant) from the
jurisdiction of the court which would be competent in his case”. It may well be, too,
that the risk of transforming jurisdiction over connected claims into a forum actoris is
more particularly present in the cases which fall under Art. 6. Thus, for instance, in the
case of Art. 6 (3), the counterclaimant will be allowed to sue before the courts of his
own domicile, at least to the extent that the court seised of the initial claim is com-
petent under Art. 2. It must also be remembered that the corollary to the more liberal
requirements of Art. 28 is the discretion to decline or retain jurisdiction invested in the
court second seised under its paragraph 2.

5. Close connection as a general ground for derived jurisdiction?

10Given the common definition of connected claims and its functional content, one may
wonder whether a close connection between claims should not be made into a general
head of jurisdiction, allowing the joining of claims before a court initially seised in
every case in which there would otherwise be a risk of irreconcilable judgments, even
outside the restrictive conditions laid down in Art. 6. Indeed, some cases fall outside
the requirements of Art. 6, in which it would nevertheless be expedient to allow claims
to be grouped, while Art. 28 does not necessarily ensure that they will be joined at a
later stage. For instance, the French domiciled driver of a car which crashed in Italy,
sued by the injured passenger in France, attempts to join the Italian domiciled driver of
the other vehicle involved in the accident, both in indemnity for any compensation
granted to the passenger and in tort, for compensation for his own losses. Art. 6 (2)
allows the first of the driver’s claims to be joined to that of the passenger’s before the
French court, but not the second: it is not a third party claim and since it is not
reciprocal, it does not count as a counterclaim under Art. 6 (3) either. If the driver
then sues the coach driver in Italy for his personal loss, Art. 28 will not allow the
claims to be joined subsequently, since the French court is not competent over the
claim, being neither the court of the defendant’s domicile (Art. 2) or that of the place
of the harm (Art. 5 (3)).

11This explains why attempts have been made to convince the European Court to
recognise a general principle, deriving inductively from the four cases set out in Art. 6,
according to which a close connection between claims could operate under the Regu-
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lation to extend the jurisdiction of any court competent over any one of them. How-
ever, the Court of Justice has refused to construe the provisions of the Convention so as
to include connectedness as a basis for jurisdiction outside the instances in which the
grouping of related or derived claims is expressly provided for. Thus, in Elefanten Schuh
v. Jacquemain,14 it refused to consider that Art. 22 of the Convention (28 Regulation)
could operate otherwise than by way of exception to an action already pending before a
court of competent jurisdiction. Furthermore, in La Réunion européenne,15 it rejected
the argument according to which, when the connection between two claims is so close
as to make them indivisible, the requirements of Art. 6 might be by-passed, and em-
phasised that the concept of indivisibility (borrowed here from French civil procedure)
understood as a connection strong enough to justify derived jurisdiction uncondition-
ally, had no place within the scheme of the Convention.

6. Claims brought respectively in contract and tort

12 It seemed clear under the ruling in Kalfelis16 that subject to the conditions defined by
any of the four paragraphs of Art. 6, it was up to the national court seised of several
claims to decide in each case whether these claims were connected in such a way as to
justify their being heard by a single court. Indeed, the uniform definition of the required
connection being purely functional, insofar as it commands an enquiry as to whether
severing the claims would lead to a risk of irreconcilable decisions, it seems difficult not
to leave it to the national court originally seised to decide if the required connection
exists in view of the particular circumstances of the case. However, the Court of Justice’s
ruling in La Réunion européenne has to a certain extent hampered the freedom of the
national courts by ruling that there is an insufficient connection in this respect between
two claims brought respectively in contract and in tort against different defendants.17

Thus, Art. 6 (1) (disqualified in this particular case because the court seised of the
original claim was not the court of the place of domicile of one of the defendants)
would not in any event allow such claims to be joined, even when the court seised of the
original claim considers the two claims to be otherwise so closely related as to give rise
to the risk of irreconcilable decisions if determined separately by different courts.

13 To justify this result, the Court refers to its previous ruling on Art. 6 (1) in Kalfelis,18 in
which it was said that the court competent in matters of tort on the basis of Art. 5 (3)
did not have jurisdiction over the contractual issues raised in the context of the same
claim. However, this delimitation of the jurisdiction of the courts respectively com-
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petent in matters of contract and tort did not necessarily mean that there could not be
a close connection between the two claims, either under Art. 6 (1), which does not
require that the court seised with the initial claim have original jurisdiction to hear
it,19 or indeed pursuant to Art. 28 (1), which allows for a stay of proceedings regardless
of whether the first court has jurisdiction over the related claim (whereas, under
Art. 28 (2), in order to justify the court second seised declining its jurisdiction over
the connected claim, the court first seised must have original jurisdiction over that
claim, which Kalfelis20 expressly excludes in this case). The ruling in La Réunion euro-
péenne21 has generally been perceived both as drawing excessive consequences from
Kalfelis22 and as generating practically undesirable results, frustrating the requirements
of expediency in many cases. In Watson v. First Choice Holidays and Flights Ltd.23 an
British domiciled holidaymaker injured during a package holiday in Spain when
chased by a security guard from a neighbouring resort complex, sued the English tour
operator before the English courts, and attempted at the same time to bring a claim
against the Spanish employer of the security guard. The Court of Appeal of England
referred to the Court of Justice for a preliminary ruling designed to clarify the under-
lying rationale of La Réunion européenne.24 It said that but for that decision, it would
have taken the fact that the two claims were framed respectively in contract and in tort
as, at most, a factor to be taken into consideration when considering the sufficiency of
the connection between them and the expediency of joining them. Unfortunately, the
clarification did not take place as the case was subsequently settled.

7. Paralysis of Art. 6 by contractual choice of forum

14To what extent does Art. 6 interfere with the effects of contractual choice of forum? For
instance, one of the co-defendants to connected claims brought before a single court
under Art. 6 (1), might be individually bound to the claimant by such a clause. In this
case, the first issue is whether a close connection between the various claims can
override the clause and deprive the defendant to the connected claim of access to the
contractually designated court. The Court of Justice has ruled on several occasions that
the contractually chosen forum has priority over Art. 6, thus preventing the court
seised of an initial claim from determining related claims, even when Art. 6 would
otherwise empower it to do so.25 It could however be argued that the parties can be
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presumed not to have intended the clause to operate so as to separate a claim covered
by the clause from another so closely related as to be indivisible. Although the Court
has not the opportunity to rule specifically on this issue, in La Réunion européenne,26 it
said that indivisibility, as distinct from mere connection, had no place in the Con-
vention (in the different context of allowing such a concept to overcome the restric-
tions inherent in Art. 6 (1)). When the choice of forum clause designates the courts of
a non Member State, while the connected claim belongs to the jurisdiction of the
courts of a Member State under the Regulation, it is up to the national private inter-
national law of the forum seised of the connected claim to decide the effect of the
connection between claims on the operation of the clause.

15 A distinct, although related, issue is whether the chosen court can extend its jurisdic-
tion to connected claims involving third parties who have not consented to the choice
of forum. There seems to be no reason to exclude this possibility, although care should
be taken to distinguish this situation from that which would consist in extending the
effect of the clause itself to parties who had not consented to it. In fact, Art. 6 is rele-
vant in this respect in only a limited number of situations: Art. 6 (1) operates exclu-
sively in favour of the court of the place for the defendant’s domicile, while Art. 6 (4)
concerns the court with exclusive jurisdiction over immovable property, which can in
no way be affected by party choice. On the other hand, under Art. 6 (2), there is no
requirement concerning the identity of the court seised of the original claim, so that
there is no reason why a court designated by a forum selection clause should not be
called upon to hear a connected action indemnity or on a warranty or guarantee. Un-
der Art. 6 (3), a counterclaim may be brought before the court originally seised, pro-
vided it issues from the same contract. Although most contractual claims arising under
the same contract would probably naturally come within the scope of a choice of forum
clause contained in that contract, this may not always be the case; for instance, in
Meeth,27 the question whether the court seised of the original claim could hear the
counterclaim arose because the contract contained a reciprocal choice of forum clause
in favour of either defendant’s domicile, so that the counterclaim should ordinarily
have been brought in the court of the original claimant’s domicile. Without mention-
ing Art. 6 (3), the European Court said that a national court seised on the basis of
Art. 17 of the Convention (Art. 23 of the Regulation) should be able to take account of
the connected counterclaim (here, a set-off). There is indeed no reason to exclude the
operation of Art. 6 (3) in such a case.

8. Jurisdiction over connected claims and national rules of procedure

16 The specific nature of derived jurisdiction over connected claims raises the issue of the
relationship between the rules of jurisdiction under the Regulation, and the national
rules of procedure of the forum. The forum seised of a claim may have jurisdiction under
the Regulation to hear a connected claim, but its rules of procedure may not allow the
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junction of the claims. In Kongress Agentur,28 the Court of justice considered that the
court seised of the original claim may apply its national procedural rules, but in doing
so must not deprive Art. 6 of its effectiveness. Thus, a court seised on the basis of Art. 6
(2) could apply its procedural law to determine whether an action on a guarantee could
be brought, but it could not base a refusal on the fact that the guarantor is domiciled in
another Contracting State and that the joining of the claims would cause extra delay.
There does not seem to be any obstacle to Member States making specific, additional,
requirements as to the sufficiency of the connection between claims, such as the ex-
istence of a “real issue” to be tried against a co-defendant in the case of Art. 6 (1),
designed to ensure that the natural forum of the co-defendant is not ousted through the
creation of an artificial claim. Similarly, in Cie Réunion Européenne v. Zurich Espana,29

the Court specifically directed the national court to satisfy itself that third-party pro-
ceedings within the ambit of article 6 (2) do not seek to remove the defendant from the
jurisdiction of the court which would otherwise be competent. Conversely, however,
jurisdiction under Art. 6 (1) to hear a connected claim is not affected by national rules
of procedure under which the initial claim is inadmiissible from the time it is brought,
ie in relation to the first defendant.29a A particular case is Art. 6 (4), which expressly
subordinates the derived jurisdiction in matters of contract of the court competent
under Art. 22 (1) over immovable property, to the condition that the action in con-
tract “may be combined”, presumably under the law of the forum, with an action
concerning rights in rem against the same defendant.

9. Art. 6 and the overall scheme of the Regulation

17One of the particular interests of Art. 6 is that it serves to reveal a certain hierarchy
among the various objectives pursued by the Regulation. Thus, while considerations of
procedural expediency such as joining connected claims to avoid incoherent decisions
or reduce costs involved in multiple proceedings are certainly important, they are not
exclusive. They may therefore have to give way before stronger bases of jurisdiction,
such as the will of the parties under Art. 23. Similarly, it can be seen from the restric-
tive content of Art. 6 (1), which operates only in favour of the court of the domicile of
one of the co-defendants, or indeed from the wording of Art. 6 (2), which expresses
concern to avoid the ousting of the jurisdiction of an otherwise competent court, that
procedural expediency must be weighed against the protection of the natural forum of
the claim. On the other hand, it still has to be determined whether considerations of
procedural economy and expediency are sufficiently strong to justify the extension of
the jurisdiction of court seised on the basis of an exorbitant head of jurisdiction under
its own national private international law, to a connected claim which itself would
belong to the court of another Member State under the Regulation. The issue also
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arises as to how far such considerations should justify a general head of jurisdiction
based on a close connection between claims, and whether it is time that the Court’s
ruling in Elefanten Schuh30 should be reconsidered. Alternatively, it might be that the
various provisions of Art. 6 should be given a more extensive reading than the one
upheld by the Court’s present line of case-law. In particular, La Réunion européenne,31

which considers that there is insufficient connection between a claim in contract and
another in tort under Art. 6 (1), is arguably insufficiently attentive to the needs of
procedural efficiency.

II. Multiple defendants – Art. 6 (1)

1. General function and content

18 In cases in which a claimant is pursuing connected claims against multiple defendants
domiciled in different Member States, this provision allows for the claims to be
brought before a single court, that of the domicile any one of the defendants. Typically,
it allows for the grouping of similar claims against joint tortfeasors or co-debtors. It is
the only one out of the four paragraphs of Art. 6 to provide for the grouping of in-
dependent claims which do not have some specific procedural link between them
(such as third party proceedings, counterclaims, or claims which aim to recover secured
debt and enforce the security on immovable property). As such, exemplifying derived
jurisdiction based on a connection between claims, it bears a general definition of the
connection requirement, which is in fact applicable throughout Art. 6.32 It is also a rule
of special jurisdiction, in that the grouping of the litigation takes place before a specific
court; it invests jurisdiction over the connected claim in the court for the place of
domicile of one of the defendants, and not in the courts of the Member State where the
defendant is domiciled, in general. Therefore, for the provision to operate, it is not
enough for the initial claim to have been brought before any other court of the Mem-
ber State of the domicile of the defendant, other than the court for the place of his
domicile – although in some systems, the jurisdiction of the competent court may not
be local, as in the case of the High Court of England.

18a Although it seems to be clear from the wording and policy of Art. 6 (1) that the claims
brought against the various co-defendants do not have to be claims in the same set of
proceedings, this point was raised in England in a recent case which came up before
Court of Appeal.32a Construing Art. 6 (1) in its context and having regard to its
purpose, the Court accepted that “how actions are initiated, constituted and prosecut-
ed is a matter for national procedure and does not bear upon the operation of the
principles underlying the Regulation”. It concluded that the claims brought against
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various co-defendants (here, several distinct claims for damages) can, for the purposes
of derived jurisdiction under that provision, be brought in more than one action, given
that it is then up to the national court to verify in each individual case whether they
are sufficiently connected to justify consolidation before the courts of the domicile of
one of the co-defendants.

19The grouping of multiple claims is a faculty for the claimant, who may continue to
pursue the defendants severally, before the courts of their respective domiciles under
Art. 2, despite the importance, within the scheme of the Regulation, of avoiding ir-
reconcilable decisions; thus, the defendant to the connected claim has no means of
obliging the claimant to make use of Art. 6 (1), although he may subsequently raise an
exception to the jurisdiction of the court second seised under Art. 28 (2) once the
action is pending before the court of another Member State. On the other hand, the
court seised of a connected claim has no discretion, as it does under Art. 28 (2), to
decide whether expediency requires the claims to be heard together.33 Practically, how-
ever, since it is up to the court to decide whether the claims are connected within the
meaning of Art. 6 (1), it is unclear whether there is any real difference in this respect
between the two texts.

2. Court for the place of domicile of a defendant

20The text makes it clear that jurisdiction over a connected claim against a defendant
domiciled in another Member State belongs exclusively to the courts for the place of
the domicile of one of the other defendants. Domicile is no doubt to be ascertained at
the date of issue of proceedings, following the principle which generally applies for the
determining of jurisdiction, although it is not made explicit even under Art. 2. This
means that connected claims can be concentrated before a court which is initially that
of the place of domicile of a defendant, even if that defendant later moves to another
Member State, including that of a co-defendant, or even to a non Member State.
When one or more of the several defendants are domiciled in non Member States,
the effect of the connection between the claims on the jurisdiction of the court of a
Member State seised on the basis of Art. 2, in respect of those defendants, will be
determined by the national private international law of the forum. On the other hand,
domicile of a co-defendant in a non Member State cannot serve to attract the other
claims under Art. 6 (1).34 Under Art. 6 (1), a court whose jurisdiction is based on any
grounds other than domicile is not empowered to hear the connected claim. This is
true whether such a court is competent by virtue of one the special heads of jurisdic-
tion of Art. 5 (1) or 5 (3), or indeed even pursuant to a choice of forum clause under
Art. 23.
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21 This is often considered to mean that outside the specific instances of indemnity,
counterclaim, or recovery of secured debt dealt with in the subsequent paragraphs, in
which the claims are naturally interdependent, only jurisdiction based on the domicile
of a defendant under Art. 2 is “strong” enough to justify its extension to related but
independent claims which would ordinarily be brought before the courts of the dom-
icile of the other defendants. However, this reasoning is debatable. It is true that both
the Jenard-Report35 and the Court of justice in Kalfelis36 reflect concern that the pro-
vision might be invoked abusively to oust the jurisdiction of the courts of the Member
States where the other defendants are domiciled. Clearly, the joining of claims, which
will deprive the co-defendants of their right under Art. 2 to be sued in the courts of the
Member States of their own domicile, must be allowed only on serious grounds –
grounds which are now expressed in the codified definition of the connection require-
ment in Art. 6 (1) itself. Arguably, if such good reasons do indeed exist, and expediency
requires that a defendant be deprived of the right to be sued before the courts of the
Member State of his domicile, it is not clear why the exception should operate exclu-
sively in favour of a court exercising jurisdiction under Art. 2.

22 A similar point was put to the European Court under the Convention in La Réunion
Européenne,37 in a case where the national court was originally seised of claim against a
defendant who was not domiciled in a Contracting State, and its jurisdiction based on
the national rules of the forum. It was argued that in circumstances in which there was a
particularly close link between claims so as to make them indivisible, a court seised on
grounds other than Art. 2 of the Convention should also be able to extend its jurisdic-
tion to related claims against co-defendants domiciled in Contracting States. In reject-
ing this argument, the Court pointed out that “the objective of legal certainty pursued
by the Convention would not be attained if the fact that a court in a Contracting State
had accepted jurisdiction as regards one of the defendants not domiciled in a Contract-
ing State made it possible to bring another defendant, domiciled in a Contracting State,
before that same court in cases other than those envisaged by the Convention, thereby
depriving him of the benefit of the protective rules laid down by it”. This reasoning rests
more on the need to ensure the effectiveness of the Convention, particularly insofar as
it aims to protect defendants from unfair surprise, than on the specific architecture of
Art. 6 (1). If the court originally seised has jurisdiction under the Convention/Regu-
lation, in cases where the Convention/Regulation itself allows an exception to Art. 2,
then the particular objections voiced by the Court would seem to lose their relevance.
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3. The court for the place of domicile of any defendant

23The provision allows the claims to be joined before the court for the place of the
domicile of any one of the multiple defendants. Since the claims envisaged by Art. 6
(1) are independent in the sense that there is no specific procedural link between
them, any one of the claims can determine the jurisdiction of the court which will
hear them all; there is no requirement that that claim be more important or central
than the others or that the defendant be in some way “principal”. In an interesting
Dutch case38 involving multiple claims for concerted violation of industrial property
rights, it was considered that the court of the seat of the principal defendant (“the
spider at the centre of the web”) is exclusively empowered to hear the multiple con-
nected claims. However, no such hierarchy between the various courts of the respec-
tive domiciles of the defendants appears in the text of Art. 6 (1), which would seem
to indicate that jurisdiction over the whole set of claims can invest in any one of
them, however small the claim or secondary the part played by that particular defen-
dant (unless indeed the connection between such claims is deemed insufficient).38a

This aggravates the risk of fraud, since it might provide an incentive to frame an in-
significant claim in order to determine jurisdiction. This is why some national sys-
tems therefore require, additionally to the connection requirement, that there be a
serious claim against the defendant whose domicile is used to attract jurisdiction.
The same lack of hierarchy between the claims can also lead to difficulties concern-
ing the definition of the respective scope of Art. 6 (1) and the subsequent paragraph,
Art. 6 (2), which concerns third party claims.39

4. Requirement of close connection

24The initial version of Art. 6 (1) comprised no requirement as to the connection be-
tween the claim of which the court was originally seised and the claim brought
against another defendant to which it could extend its jurisdiction. The provision
merely read: “A person domiciled in a Member State may also be sued: 1) where he
is one of a number of defendants, in the courts for the place where any one of them
is domiciled”. This is still the wording of Art. 6 (1) of the Lugano Convention. How-
ever, legal doctrine and national case-law soon read into this Article the require-
ment that, to justify that claims against various defendants domiciled in different
Contracting States be heard and determined by a single court, there should be a
close connection between such claims. Indeed, the Jenard Report had already poin-
ted out the risk of abuse inherent in derived jurisdiction, which could lead a clai-
mant to make entirely unrelated claims against several defendants solely in order to
oust the jurisdiction of the courts of their respective domiciles.40 Clearly, Art. 6 (1)
is designed to enhance the interests of coherent administration of justice within Eur-
ope, and in no way to turn the objectives of the Convention/Regulation on their
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head. This is why, in Kalfelis,41 the European Court of Justice ruled that a close con-
nection between claims is required, and that it must receive a uniform definition, “in
order to ensure, as far as possible, the equality and uniformity of the rights and obli-
gations under the Convention of the Contracting States and of the persons con-
cerned”. This definition, which also finds expression in Art. 28 (3) Regulation (22
(3) Convention), was in turn codified in Art. 6 (1) of the Regulation, which now re-
quires that the claims be “so closely connected that it is expedient to hear and deter-
mine them together to avoid the risk of irreconcilable judgments resulting from sepa-
rate proceedings”. Such a connection might typically exist in cases where the several
claims involve a company and its shareholders, the main debtor and the guarantor,
or several participants in a chain of contracts.

25 The need for a uniform definition under Art. 6 (1) stemmed from various factors
generating uncertainty. Some of these are linked to the content of the various national
laws. Thus, the very concept of derived jurisdiction in cases of connected claims,
outside third party proceedings or counterclaims, is not known to all national systems.
Moreover, in all events, connexity as a procedural concept does not necessarily co�n-
cide with categories of substantive law which may nevertheless be relevant in situa-
tions coming within the scope of Art. 6 (1), in particular the concept of joint and
several liability. But the source of uncertainty also lay within the Convention itself,
where there are multiple applications of the connection requirement which do not
always rest on the same degree of connectedness. Thus, different degrees of connect-
edness appear in Artt. 22 of the Convention (28 Regulation) and 27 (3) and (5)
Convention (34 (3) and (4) Regulation). As explained in the The Owners of the Cargo
Lately Laden on Board the Ship ``Tatry'' v. The Owners of the Ship ``Maciej Rataj''42 a
sufficient connection exists for the needs of Art. 22 of the Convention (28 Regulation)
when there is a risk that, if decided separately, the various claims could give rise to
decisions which are contradictory, even if they can be executed separately and their
legal consequences are not mutually exclusive. For instance, calling on a third party’s
guarantee or indemnity, while rejecting the initial claim in liability against the defen-
dant who has initiated the third party claim, is not technically impossible, although it
is clearly incoherent and no doubt incomprehensible to the parties concerned. On the
other hand, this latter factor is required by Art. 27 (4), whose stricter conditions can be
explained by the fact that it serves to impede free movement of judgments. When
providing a uniform definition in Kalfelis,43 the court opted for the wider concept of
Art. 22 (3) of the Convention. In La Réunion européenne,44 it confirmed that this was
the only operational definition under Art. 6 (1), and that the narrower concept of
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indivisibility, known to the civil procedure of some national systems, had no place in
the scheme of the Convention.45

25aA difficult issue arises as to the impact of the conflict of laws on the connection
requirement under Art. 6 (1). A connection within the meaning of that provision has
been judged not to exist, by a recent decision of the Court of Justice,45a in the case of
multiple claims for concerted violation of property rights in different Member States
against various defendants belonging to the same corporate group. Despite the appar-
ent links between the claims brought against the various co-defendants, which were
based on identical violations of a European patent, the Court maintained that since
different national laws would be applied in the various Member States, each applying
its own law in respect of acts occurring within its own territory, there was no risk that
resulting decisions would be irreconcilable. This construction of connection under
Art. 6 (1) would appear to suggest that whenever claims – for example, in tort – against
several co-defendants, albeit having an identical object and based on parallel sets of
facts, are governed by different laws, then the irreconcilability requirement is not
fulfilled. This exclusion may well be too dogmatic. It would no doubt have been
preferable to leave it to the national court to appreciate in each case whether the fact
that various court reach contradictory outcomes on similar claims by reason of differ-
ences in the applicable law is or not reasonably intelligible from the point of view of
the parties concerned. But no doubt the latter observation signifies that more attention
should be given to the design of choice of law rules within the Community. Difficulties
should diminish with the new “Rome II” Regulation.

5. Insufficient connection between claims in contract and tort

26In La Réunion européenne,46 the European Court ruled that there is insufficient connec-
tion between claims brought respectively in contract and in tort against different de-
fendants to justify such claims being joined before a single court. Although the Court
referred to its own ruling in Kalfelis,47 the latter decision was in fact addressing a dif-
ferent issue, concerning the extent of the respective jurisdiction of courts under Artt. 5
(1) and 5 (3). The question was whether the court which had jurisdiction in matters of
tort could decide an issue in contract. However, in deciding that the jurisdiction of the
court seised on the basis of Art. 5 (3) did not extend to issues in contract, Kalfelis48 did
not exclude the existence of a connection between claims brought in contract and tort
respectively, within the meaning of Art. 6 (1). Indeed, this provision operates to confer
jurisdiction on a court which is otherwise incompetent to hear the claim, so that the
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fact that the court seised of the original claim has no jurisdiction over the connected
claim is hardly a convincing argument (on this point, see the argument which can be
drawn from the content of Art. 6 (4)).49 The impediment which now exists to the join-
ing of connected claims in contract and tort is certainly unfortunate, particularly as
separate actions pending subsequently before different courts could not be reunited
under Art. 28 (2), since the court first seised would lack the required original jurisdic-
tion over the connected claim. In Watson v. First Choice Holidays and Flights Ltd.,50 the
Court of Appeal of England referred to the European Court for a preliminary ruling
designed to clarify the import of La réunion européenne,51 in this respect, but the case
was settled. This is one of the instances where it seems regrettable either that the close
connection between claims is not a general head of jurisdiction under the Regulation,
as confirmed by Elefanten Schuh,52 or that an unnecessarily restrictive reading of the
connection requirement was retained in La Réunion européenne.53

6. Impact of a forum selection clause

27 The recurrent difficulty concerning the impact of a contractual choice of forum be-
tween the claimant and the defendant to a connected claim arises in the context of
Art. 6 (1). While this provision leaves no room for the question of the extension of the
jurisdiction of the chosen forum to other claims against defendants domiciled in other
Member States,54 the reverse issue arises as to effect of a close connection between
claims on the operation of the forum selection clause. Although the European Court’s
case-law has not concerned Art. 6 (1) on this point, there is no reason to believe its
response would be different.55 The clause prevails, since Art. 23 does not reserve the
case of connected claims, and neutralising the parties’ choice of forum for reasons of
expediency would go against one of the fundamental policies of the Regulation. It is
doubtful that the parties could be presumed to have intended that the clause should
give way to the jurisdiction of another court, even when the claim covered by the
clause is perceived to be indivisible from a claim against a different defendant that falls
outside its scope.56 Art. 28 could not operate to bring the claims together subsequently
before the courts of the domicile of one of the defendants, since, whatever the order in
which the actions were brought before different courts, neither one would have juris-
diction over the other claim. A stay of proceedings by the court second seised, whether
or not the chosen forum, would however be possible under Art. 28 (1).
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7. Jurisdiction if initial claim is inadmissible under national law

27aA particular difficulty arose in Reisch Montage AG v. Kiesel Baumaschinen Handels
GmbH56a as to whether jurisdiction over a connected claim still exists when the initial
claim is inadmissible from the time it is brought under the national procedural laws of
the forum. In this case, the initial claim against a defendant domiciled in the forum
state was inadmissible at the time it was brought under the procedural law of the forum
due to the fact that bankruptcy proceedings concerning that defendant’s assets were
still pending. Indeed, it is certainly arguable that an inadmissible claim is a somewhat
flimsy basis on which to justify extension of the forum court’s jurisdiction in respect of
non-domiciled co-defendant. Moreover, there is a particular risk in such circimstances
that any fictive – and ultimately inadmissible – claim might be used to establish the
jurisdiction of a given court, with the sole purpose of ousting the jurisdiction of the
court(s) of the domicile of the (real) co-defendant(s). However, the Court pointed out
that Art. 6 (1) “does not include any express reference to the application of domestic
rules or any requirement that an action brought against a number of defendants should
be admissible, by the time it is brought, in relation to each of those defendants under
national law”. Nevertheless, is was perfectly aware that extending the jurisdiction of
the court seised of an inadmissible claim might well give rise to fraudulent or disloyal
manipulation of Art. 6 (1) and emphasised with reference to Kalfelis56b and Reunion
europèenne56c that this provision “cannot be interpreted in such a way as to allow a
plaintiff to make a claim against a number of defendants for the sole purpose of re-
moving one of them from the jurisdiction of the courts of the Member State in which
that defendant is domiciled”.

III. Third party proceedings – Art. 6 (2)

1. Third party claims

28The concepts of warranty and guarantee are not defined by this provision, although the
additional reference to “any other third party proceedings” in the English language text
tends to confirm the idea, generally upheld in continental legal doctrine, that they
should be interpreted sufficiently flexibly so as to include any procedural mechanism
by which initial proceedings are extended to join a third party. The third party claim,
which may have its legal basis in a contract, as in a claim on a guarantee, or which may
be an action for indemnity in a tort case, will be incidental to, or conditional on, the
original claim, in the sense that it is brought in the event that the claimant succeeds in
his action against the defendant, at which point the third party is called upon to
contribute in whole or in part to the debt. In an important case, GIE Groupe européen
v. Zurich España, the Court of justice decided that proceedings whereby an insurer,
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defendant to an action in indemnification, seeks contribution from another insurer
considered to have provided cover for the same event, are third party proceedings
which come within the ambit of article 6 (2).57 Definitional and procedural disparities
between national systems are important, a similar result sometimes being achieved by
varied means. In the case of Germany and Austria, these differences are sufficient to
warrant a specific provision in order to accommodate procedural specificities.58 Vo-
luntary interventions of third parties would seem to be included, in the same way as
compulsory joinder.

29 There is debate, however, as to whether third party proceedings within the meaning of
Art. 6 (2) require that the initial proceedings must already have been initiated when
the third party is joined. Does the provision still apply if the initial claim is addressed to
the main defendant and the third party simultaneously? There seems to be no reason
why it should not, as long as the claim against the third party is relevant only in the
event that judgement is given against the main defendant; otherwise, the case would
seem to fall naturally under the stricter conditions of Art. 6 (1). However, some situa-
tions may be problematic in this respect, and once again the lack of a general head of
jurisdiction based on the connection between claims, or alternatively, the excessively
narrow conditions in which the instances of derived jurisdiction allowed under Art. 6
are framed, may regrettable. For instance, it may happen that a third party to a claim in
guarantee or indemnity counter-attacks in turn by bringing an action against both the
initial claimant and the defendant to the original action (who in turn made the claim
against the third party in guarantee). In respect of the defendant to the original claim,
the claim brought by the third party is a counterclaim and may be joined pursuant to
Art. 6 (3). But in absence of reciprocity, the claim brought by the third party against
the original claimant is not,59 and must be either a third party claim or a claim against
several defendants. However, Art. 6 (2) is disqualified if third party claims are strictly
defined as joining a party who is not involved in the initial proceedings. But if this is a
claim against multiple defendants, then Art. 6 (1) will not allow it to be brought before
the court originally seised unless this is the court of the domicile of the defendant (both
to the original claim and to the third party’s counterclaim). This may not be the case,
since Art. 6 (2) comes into play even if the original claim has not been brought before
the court of the defendant’s domicile.
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2. Basis of the court’s jurisdiction indifferent

30Indeed, the requirements relating to the jurisdiction of the court seised of the initial
claim are far more flexible under Art. 6 (2) than under Art. 6 (1). While the latter does
not allow the grouping of connected claims before any court other than that for the
place of domicile of one of the defendants, the former is indifferent to the grounds on
which the court seised of the main claim is exercising its jurisdiction. This point was
made clearly by the Court in Kongress Agentur Hagen,60 where the court was seised of
the original claim on the basis of Art. 5 (1): “To enable the entire dispute to be heard
by a single court, Art. 6 (2) simply requires there to be a connecting factor between the
main action and the action on a warranty or guarantee, irrespective of the basis on
which the court has jurisdiction in the original proceedings”. Thus, a court originally
seised on the basis of any other provision of Art. 5, or indeed on that of Art. 23 of the
Regulation, could equally hear and determine a connected third party claim. This
flexible interpretation of Art. 6 (2) is in conformity with the aim of procedural econ-
omy and expediency pursued by Art. 6. It may be wondered why similar flexibility does
not exist the case of independent but closely connected claims against several co-
defendants, where an analogous reasoning would be equally relevant.61

3. Exorbitant fora

31However, while it is perfectly conceivable that the grounds for the jurisdiction of the
court seised of the initial claim should be indifferent when they result from the Regu-
lation or Convention itself, as in Kongess Agentur Hagen,62 a more difficult issue arises
when the jurisdiction of that court is based on its own private international law, in
cases where the defendant is not domiciled in a Member State.63 This may mean that
the grounds are exorbitant and that the court has been seised on the basis of one of the
banished heads of jurisdiction which figure in annex 1 of the Regulation. For instance,
a French court seised by virtue of the claimant’s French nationality under Art. 14 of the
French Civil Code has been considered by the French courts as competent under Art. 6
(2) over connected claims for which the courts of another Member State were other-
wise competent under the Regulation/Convention.

32At first glance, it may seem undesirable that an exorbitant forum competent under
national rules could serve as a magnet to claims which would otherwise be allocated
under the Regulation. Indeed, La Réunion européenne64 might well provide authority for
the contrary view, since it refused to allow a court seised of a claim against a defendant
domiciled in a non Member State on the basis of national rules, to extend its jurisdic-
tion to connected claims under Art. 6 (1). However, expediency might appear, on the
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other hand, to support a flexible reading of 6 (2) on this point. Indeed, whatever the
grounds on which a court of a Member State was actually seised, once proceedings have
been instituted, the only practical issue is to reduce the risk of waste and incoherence
inherent in any dispersion of connected proceedings. It is true that the third party might
then be subjected to an exorbitant forum. But it can be argued that, from the point of
view of that third party, the effect of Art. 6 (2) is, in any event, to remove him from the
forum ordinarily competent under the Regulation; moreover such a forum is exorbitant
in respect of the defendant to the original claim, but as regards the third party, there is
little difference between the situation in which he is joined in proceedings before the
court of the domicile of the defendant to initial claim, and the one in which he is hailed
before the court of the claimant’s nationality or domicile. Moreover, the considerations
put forward by the European Court in La Réunion européenne65 in order to justify why a
court seised on the basis of its national jurisdictional rules is not empowered under
Art. 6 (1) to hear connected claims against defendants domiciled in Member States,
and principally the concern to ensure the effective protection of such defendants,66 are
not necessarily relevant in the case of Art. 6 (2), which is otherwise indifferent to the
basis on which the court is seised of the original claim under the Regulation.

4. Initial claim outside scope of Regulation

33 A similar, but not identical, problem arises when the initial claim is not comprised
within the subject-matter scope of the Regulation, whereas the third party proceedings
are. For instance, the defendant might be involved in the Member State of his domicile
in an administrative procedure related to import duties on mislabelled products (ex-
cluded from the scope of the Regulation under Art. 1 (1)), and could wish to join the
supplier, domiciled in another Member State and responsible for the mislabelling.
There is debate as to whether the indifference of Art. 6 (2) towards the basis of the
jurisdiction of the court seised of the original claim goes as far as allowing the joining of
the claims when the original claim is outside the scope of the Regulation (subject to
the national procedural provisions of the forum, which of course may not allow the
joining of an administrative procedure and a civil claim for indemnity). It has been
said that Art. 6 (2) is too weak a ground to attract within the Regulation claims which
would ordinarily fall outside it. However, the distinction between “strong” and “weak”
fora within Art. 6 is hardly convincing in this respect,67 since they all pursue an iden-
tical goal of procedural efficiency. It seems more reasonable to think that Art. 6 (2) is
inapplicable when the original claim falls outside the scope of the Regulation, so that it
is up to the law of the forum of that court to determine whether a third party claim can
be joined, even when that claim falls within the scope of the Regulation.68
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34In cases of complex claims, in which the main issue falls outside the Regulation and an
ancillary question within, it is frequent to distinguish according to whether the solution
to the main question depends on the answer to the ancillary question (for instance, the
main claim relating to the payment of social security may be dependant upon the
existence of an employment contract) or can be solved independently of it (which
would be the case in the import duty example cited above, since the civil claim is merely
a claim for indemnity, whose very cause lies in the existence of the main proceedings).
In the first case, the ancillary question would be absorbed by the regime of the main
question, and so excluded from the Regulation. In the second case, the independent
ancillary claim would remain within its scope. Even in the latter case, it would appear to
be up to the law of the forum to determine whether the claims can be joined. Excep-
tionally, however, Art. 5 (2) (claims for maintenance dependant upon a main issue of
personal status) and 5 (4) (a civil claim for indemnity dependant upon criminal pro-
ceedings) contain rules of derived jurisdiction which allow the joining of the ancillary
claim before the court competent to decide the main question, which falls outside the
scope of the Regulation (and which constitutes confusingly, in conflict of laws termi-
nology, an “incidental question”). The law of the forum of a court seised of the original
claim under the Regulation should equally determine whether a connected claim may
be brought before it, when that claim does not fall within the scope of the Regulation.

5. Implied requirement of a close connection?

35Although the text of Art. 6 (2) does not expressly require that there be a close con-
nection between the main claim and the third party proceedings, so that such a
requirement has sometimes been considered not to exist, it seems difficult to conceive
that it is not implied. If any, unconnected, claim could be made against a third party,
there would be a risk, similar to the one addressed in Kalfelis69 in the context of Art. 6
(1), that derived jurisdiction be used to oust the jurisdiction of the court of the dom-
icile of the third party. That the requirement of a close connection exists implicitly in
Art. 6 (2) was first suggested by the European Court of Justice in Kongress Agentur
Hagen,70 when it said, “To enable the entire dispute to be heard by a single court, Art. 6
(2) simply requires there to be a connecting factor between the main action and the
action on a warranty or guarantee, irrespective of the basis on which the court has
jurisdiction in the original proceedings”. Indeed, the existence of a close connection
between the claims is the very reason for all the instances of derived jurisdiction in
Art. 6, and the codified definition in Art. 6 (1) of the Regulation would seem to be
relevant to the whole provision. That the requirement of a close connection exists in
resepct of article 6 (2) is now expressly confirmed by GIE Groupe européen v. Zurich
España,71 in which the Court states that the “applicability [. . .] of Article 6(2) of the
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Convention remains subject to compliance with the condition requiring that the
third-party proceedings should not have been instituted with the sole object of remov-
ing the party sued from the jurisdiction of the court which would be competent in the
case. [. . .] The existence of a connection between the two sets of proceedings before the
courts is inherent in the very concept of third-party proceedings. [. . .] There is an
inherent relation between an action brought against an insurer seeking indemnifica-
tion for the consequences of an insured event and proceedings whereby that insurer
seeks contribution from another insurer considered to have provided cover for the
same event. [. . .] It is for the national court seised of the original claim to verify the
existence of such a connection, in the sense that it must satisfy itself that the third-
party proceedings do not seek to remove the defendant from the jurisdiction of the
court which would be competent in the case”. The Court then takes pain to emphasise,
however, that the close connection required here is purely functional, insofar that
“Article 6 (2) of the Convention does not require the existence of any connection
other than that which is sufficient to establish that the choice of forum does not
amount to an abuse”.

36 In the case of third party claims on warranties or actions for indemnity, Art. 6 (2) is
designed to allow the joining of a third party claim which is causally linked to the main
claim, in the sense that the third party is joined in indemnity or guarantee only in the
event the main defendant is liable or called upon to pay. It is not designed to allow a
party to the main claim to secure a favourable forum for any unconnected claim against
a third party. The requirement might arguably be even more useful here than in the
context of Art. 6 (1), since Art. 6 (2) works to extend the jurisdiction of fora other than
that of the defendant’s domicile, so the wider choice might arguably present a greater
danger of manipulation. In fact, the connection requirement appears negatively in the
text of Art. 6 (2), which reserves the case in which the provision is used to remove a
third party from an otherwise competent court.

6. Abuse of derived jurisdiction

37 While Art. 6 (2) does not expressly require a close connection, it does on the other
hand reserve the case where it is invoked with the sole aim of removing the third party
from the jurisdiction of the court which would otherwise be competent under the
Regulation. Arguably, this is one and the same requirement. This is indeed confirmed
by the Court of justice’s decision in GIE Groupe européen v. Zurich España72 and may
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entail important consequences in respect of the allocation of the burden of proof.
Discussion on this point tends to point to the idea that the requirement of a close
connection is actually implied by the very existence of the derived forum, so that a
showing of such connection must be must be made by the claimant (or verified by the
court of its own motion); but once the connection is established, the defendant would
have the burden of proving that it is being used nevertheless for the sole purpose of
ousting the jurisdiction of another court. This is no doubt a very demanding task, since
when a close connection is established within the meaning of Art. 6 (1), so that the
court is satisfied that expediency justifies that the claims be joined, it will be difficult to
prove abuse. However, in GIE Groupe européen v. Zurich España,73 the Court placed a
heavy burden on the national court seised of the original claim, which must “verify the
existence of such a connection, in the sense that it must satisfy itself that the third-
party proceedings do not seek to remove the defendant from the jurisdiction of the
court which would be competent in the case”. This reserve might be of service in
systems which do not have any specific means of preventing procedural fraud in such a
case, for instance in the form of the additional requirement that the connected claim
be a serious one.74

7. Forum selection clause

38The third party called upon in warranty or guarantee, for instance a manufacturer in a
products liability claim against the retailer, may be able to oppose a contractual choice
of forum to the defendant to the main claim. How far should this clause paralyse the
derived jurisdiction of the court seised of the original claim? The Court of justice has
clearly affirmed the priority of Art. 17 over Art. 6 (2).75 It does not appear to leave any
room for an exception in the case where the claims are perceived to be indivisible, as
some national systems do, considering that parties themselves might be presumed not
to have intended the claims to be separated in such a case.76

8. Additional requirements under national procedural law

39In Kongress Agentur Hagen,77 the Court made it plain that in authorising the joining of
a third party claim, Art. 6 (2) does not prevent the court seised of the original claim
from applying its own rules of procedure to determine the conditions in which leave to
bring the third party claim can be granted, and whether the joinder is possible. How-
ever, this must not interfere unduly with the operation of the Convention and, in
particular, a court cannot, by reference to its own procedural rules, refuse such leave for
the sole reason that the third party is domiciled in another Contracting State, so that
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the joinder of the connected proceedings would cause delay. This principle strikes a
balance between the procedural autonomy of Member States, and the effectiveness of
the Regulation.

9. Special rules for Germany, Austria and Hungary

40 Art. 65 of the Regulation (Protocol to the Convention, Art. V) contains special rules
designed to take account of the procedural specificity of third party proceedings in
German, Austrian and Hungarian law. It provides:

“1. The jurisdiction specified in Art. 6 (2), and Art.11 in actions on a warranty or
guarantee or in any other third party proceedings, may not be resorted to in Germany,
Austria and Hungary. Any person domiciled in another Member State may be sued in
the courts:
(a) of Germany, pursuant to Artt. 68 and 72 to 74 of the Code of Civil Procedure
(Zivilprozessordnung) concerning third-party notices;
(b) of Austria, pursuant to Art. 21 of the Code of Civil Procedure (Zivilprozessordnung)
concerning third-party notices;
(c) of Hungary, pursuant to Articles 58 to 60 of the Code of Civil Procedure (Polg�ri
perrendtart�s) concerning third-party notices.
2. Judgments given in other Member States by virtue of Art. 6 (2), or Art. 11 shall be
recognised and enforced in Germany, Austria and Hungary in accordance with Chap-
ter III. Any effects which judgments given in these States may have on third parties by
application of the provisions in paragraph 1 shall also be recognised in other Member
States.”

Illustrating the occasionally difficult encounter between common rules of jurisdiction
and national rules of procedure, this provision addresses the problem which arises in
connection with Art. 6 (2) under German, Austrian and Hungarian law, which do not
recognise any procedural mechanism by which judgment can be given against a third
party as such. Art. 65 therefore renders Art. 6 (2) inapplicable before German and
Austrian courts, but allows for the application of rules of civil procedure of the forum,
according to which a judgment on a main claim can be made opposable to a third party
under a notice procedure (litis denuntiatio). A third party domiciled in another Member
State may therefore be made subject to such notice before the German, Austrian and
Hungarian courts. The second paragraph of the same provision ensures that despite
these differences, judgments handed down in other Member States in respect of third
party claims by virtue of Art. 6 (2) will be recognised and enforced in Germany,
Austria and Hungaria in accordance with Chapter III, while reciprocally, other Mem-
ber States will recognise the effects that judgments handed down in these countries
may have on third parties, under their procedural rules.
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IV. Counterclaims – Art. 6 (3)

1. Definition of counterclaim

41Although bringing a claim by way of defence might seem to be a widely shared in-
stitution of civil procedure, Art. 6 (3) has raised some very difficult issues due to
technical differences on this point between the various legal systems. Thus the defini-
tion of a counterclaim varies considerably.78 According to the Jenard Report, Art. 6 (3)
was inspired from Belgian law, and envisages a claim which could have been the object
of distinct proceedings, while its object does not disappear if the initial claimant desists
from the claim.79 In its important ruling in Danvaern Production,80 the Court of Justice
distinguished the counterclaim within the meaning of Art. 6 (3), and a claim raised as
a pure defence, which can always be brought before the court seised of the original
claim. The latter is “where the defendant pleads, as a defence, the existence of a claim
he allegedly has against the plaintiff, which would have the effect of wholly or partially
extinguishing the plaintiff’ s claim”. The former is “where the defendant, by a separate
claim made in the context of the same proceedings, seeks a judgment or decree order-
ing the plaintiff to pay him a debt”. For the provision to have any significance, the
counterclaim must of necessity be a distinct claim, that is, a claim aiming to obtain the
pronouncement of a separate judgment or decree. In the same decision, the Court said
it was up to the law of the forum to determine what constitutes a defence and in what
circumstances such a defence may be raised. The distinction between a pure defence
and counterclaim under Art. 6 (3) raises persistent difficulties as far as set-off is con-
cerned.81

2. Reciprocal claim between identical parties

42A counterclaim within the meaning of this text involves the same parties as the
original claim and does not comprise any action which aims at joining an additional
party (which would come under Art. 6 (2) or even 6 (1)). The strict requirements of
the text may lead to unfortunate consequences, given that close connection between
claims is not a head of jurisdiction under the Regulation.82 For instance, in the ex-
ample encountered above,83 where a French driver (or his insurer), who was sued in the
French court of his domicile by a passenger harmed in an car accident in Italy, raises
two claims in the course of the same proceedings against the Italian domiciled driver
(or his insurer) of the other vehicle involved in the accident, one in indemnity for any
payment to be made to the passenger, the other in compensation of his own harm, only
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the former can be brought before the court seised of the original action brought by the
passenger: while Art. 6 (2) can justify the extension of its jurisdiction to the third party
claim in indemnity, the tort claim, which clearly does not count as a third party action,
will have to be severed from the others despite the close links they entertain and the
equally obvious reasons of expediency which would make the jurisdiction of a single
court desirable. Indeed, it is not a counterclaim under Art. 6 (3) since it is not reci-
procal.

3. Claim deriving from same contract or facts as the original claim

43 Furthermore, the counterclaim within the meaning of Art. 6 (3) must derive from the
same contract or facts as the original claim. On this point, it is far more restrictive than
the positions generally adopted by national legal systems, and goes far beyond the
requirement of a close connection. The Jenard Report seems however to suggest that a
more flexible approach was in fact envisaged, and that the present wording can in fact
be explained by the difficulty encountered by the drafters of the Convention of finding
a single concept expressing the relatedness of two claims which was recognised by the
law of all the Contracting States.84 However, it would have sufficed to introduce a
functional definition such as the one to be found in Kalfelis85 and now codified in Art. 6
(1) of the Regulation.

44 Indeed, it is hard to find a convincing reason for which the connection required be-
tween the two claims should answer to a more restrictive definition under Art. 6 (3)
than under Art. 6 (1).86 It is true that, contemplating reciprocal claims, Art. 6 (3)
naturally creates a greater risk of introducing a forum actoris, since, in cases where the
original claim was brought before the court for the place of the defendant’s domicile
under Art. 2, the forum of the counterclaim will necessarily be the court of the coun-
terclaimant’s domicile. However, under Art. 6 (3), the original claim may be brought
before any court competent under the regulation, so that the fear of encouraging a
forum actoris can hardly explain the condition in general. Moreover, when the counter-
claim issues from a different contract or set of events, the counterclaimant who cannot
successfully bring his action before the court seised of the original claim will take his
action elsewhere; by definition, the claim is independent and can be the object of
separate proceedings, and the counterclaimant is under no obligation in any event to
bring the claim before the same court. If he brings it before the courts of another
Member State, then either party can raise an exception under Art. 28 before the court
second seised. It may well be that the claim is finally brought back before the court
originally seised, after a considerable loss of time and expense.
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4. Defining the “same contract”

45The requirement, particularly of the “same contract” is itself source of considerable
difficulties, since it can be read restrictively or not, and both readings can be traced in
the national case-law. But here again, a flexible reading seems desirable, so as not to
leave out situations where expediency clearly requires the joining of distinct claims
which are not otherwise caught by the other paragraphs of Art. 6. A typical example
would include claims issuing from contracts which are part of a group, for instance,
frame contract and successive sales. The main claim might be based on the violation of
an exclusive distribution agreement, while the counterclaim might concern the pay-
ment of the price of successive sales which took place in accordance with that agree-
ment; if too strict a definition of the “same contract” is retained, these claims which are
clearly closely connected, cannot be joined. In Danvaern Production87 a similar situa-
tion arose in connection with an agency contract, in which the respective claims
derived from the ending of the agency agreement on the one hand and the non pay-
ment of goods on the other (though the claimant later desisted from the agency claim).

5. Compensation or set-off

46The most difficult issue which arises under Art. 6 (3) concerns the treatment to be
given to set-off. It has been controversial whether set-off is included naturally within
the scope of the jurisdiction of the court deciding the main claim. In Danvaern Pro-
duction88 the European Court excluded from the scope of Art. 6 (3) “the situation
where a defendant raises, as a pure defence, a claim which he allegedly has against
the plaintiff “. This would seem to indicate that set-off or compensation raised by way
of defence does indeed come within the jurisdiction of the court seised of the main
claim. Indeed, in Meeth,89 it was said, without any reference to Art. 6 (3), that the court
seised on the basis of a choice of forum clause can take account of set-off, thus appear-
ing to exclude set-off from the definition of a counterclaim under that text. However,
in Danvaern Production,90 the Court then decided that it was up to the law of the forum
to characterise set-off either as a defence or “a claim aiming to obtain the pronounce-
ment of a separate judgment or decree”. In the latter case, it will be subject to the strict
requirements of Art. 6 (3), which will not allow the reciprocal claims to be joined
unless they derive from same contract or facts. This of course postulates that set-off in
such a case is not naturally included within the scope of the jurisdiction of the court
seised of the main claim.
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47 One of the difficulties of this distinction is that it may cut across the categories of
national law, creating a certain confusion. For instance, in many civil law systems,
compensation or set-off between two debts which are liquidated and immediately
enforceable takes place by operation of law and is always considered as set-off by way
of defence, whereas compensation involving a claim which requires to be judicially
determined is always a reconvention or counterclaim. But this does not necessarily
coincide with the distinction laid down by the Court of justice. Indeed, in order to stay
out of the scope of Art. 6 (3) and ensure that the court seised of the initial claim can
also deal with the set-off, it would appear to be sufficient to make a claim for a sum not
exceeding that of the claim brought by the other party. Even if that claim had to be
judicially determined, and would be characterised as a counterclaim by some national
laws, it would nevertheless be considered as a set-off by way of defense according to the
definition in Danvaern Production.91

6. Forum selection clauses, counterclaim and set-off

48 In Meeth,92 it was said that the court of the defendant’s domicile, seised by virtue of a
forum selection clause, could take account of set-off. The issue arose here because the
clause was reciprocal, so that independent claims raised by the defendant to the main
claim would have been allocated to court of the domicile of the initial claimant,
defendant to the counterclaim. However, the Court of Justice referred exclusively to
Art. 17 of the Convention without mentioning Art. 6 (3) nor the distinction subse-
quently outlined in Danvaern Production93 between independent claims and set-off by
way of defence. If however, following that distinction, the set-off is considered as an
independent claim, there is no reason why the jurisdiction of the court seised on the
basis of a clause should not extend to a counterclaim which fulfils the requirements of
Art. 6 (3). There is no restriction in that provision as to the grounds on which the
court seised of the original claim is exercising its jurisdiction.

49 However, the requirement that the counterclaim issue from the same contract may be
problematic, if as in the examples cited above,94 the two claims derive not from the
same agreement but from two closely connected contracts. On the different question of
whether Art. 6 (3) could paralyse a contractual choice of forum,95 the issue would only
arise in the case of a reciprocal clause, as in Meeth.96 In such as case, the question would
be whether the distinct counterclaim, which should be brought before a different court
(the court of the domicile of the defendant to the counterclaim, while the main claim
has been brought before the court of the domicile of the initial defendant, now coun-
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terclaimant) could nevertheless be brought before the court seised of the initial claim.
But the relationship between Art. 6 (3) and Art. 23 of the Regulation (17 of the
Convention) is certainly the same as for the other provisions of Art. 6.97 Only by re-
characterising the set-off as a defence rather than a counterclaim, as in Meeth,98 could
the joining of the claims be obtained.

V. Secured debts – Art. 6 (4)

1. Function and content

50The court of the place where immovable property is situated has exclusive jurisdiction
under Art. 22 of the Regulation (16 Convention) over proceedings which have as their
object rights in rem in that property. The concept of rights in rem does not necessarily
coincide with previously existing categories of property law in the various Member
States; it appears to have been inspired by the French civil law category of «droits r�els
immobiliers» and essentially covers claims involving title to immoveables and tenan-
cies in immoveable property, exclusive of actions of a contractual nature even if they
involve title to land. Under Art. 6 (4), the jurisdiction of the court of the place where
the immoveable property is situated extends to contractual claims connected to those
rights. Such extended jurisdiction operates solely in favour of that court; issues relating
to rights in rem in the property may not be joined with a contractual claim before the
forum competent to decide on issues of contract. This provision, which first appeared
in the Lugano Convention, was then introduced into the Brussels Convention by the
Convention of San Sebastien. Contractual debts being frequently secured on immo-
vable property, it aims essentially to join actions to recover the secured debt and
enforce the security (actio hypothecaria). Indeed, when the creditor is not paid, it is
clearly expedient that the litigation be joined before the court at the place where the
security will be enforced. While the text indicates that the proceedings, in contract
and in rem, must be brought against the same defendant, it presumably also requires
that the claimant is also the same in both cases. The identification of the defendant to
a claim in rem is problematic, but may be presumed to be the owner or any person
whose interest in the property would be affected by the claim.99

51This is a particular illustration, in the field of immovable property, of a derived forum
that can be found in some national systems, according to which an action on the merits
can be brought before the court of the place of enforcement of a security, for reasons of
procedural expediency. Art. 6 (4) provides an exception to the general rule, recalled in
Rösler v. Rottwinkel,100 that the courts with exclusive jurisdiction under Art. 22 of the
Regulation (16 Convention) are not competent to hear other issues, be they ancillary
to those for which the court has exclusive jurisdiction. The fact that Art. 6 (4) never-
theless allows here for the joining of connected claims goes to show that the ruling in
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La Réunion européenne,101 which refuses to allow the joining of claims in tort and
contract under Art. 6 (1) because the court competent in matters of tort is not com-
petent in matters of contract and vice versa, was not inevitable, and that it is not
because a court has no original jurisdiction over the connected claim that the require-
ments of expediency must be ignored.

2. The law of the forum must allow the claims to be joined

52 Art. 6 (4) expressly subordinates the joining of the claims in contract and in rem to the
condition that “the action [in contract] may be combined with an action [in rem]
against the same defendant”. This is presumably a reference to the national procedural
law of the forum. It makes the provision unequally applicable in different Member
States, since some national rules are more restrictive on this point. However, in Kon-
gress Agentur Hagen,102 in the context of Art. 6 (2), the Court of justice considered that
the court seised of the original claim may apply its national procedural rules, but in
doing so must not deprive Art. 6 of its effectiveness. Thus, a court seised on the basis of
Art. 6 (2) could apply its procedural law to determine whether an action on a guar-
antee could be brought, but it could not base a refusal on the fact that the guarantor is
domiciled in another Contracting State and that the joining of the claims would cause
extra delay. Presumably, similar considerations apply here. A restrictive national rule
on the joinder of different claims is acceptable if it applies in the same way to purely
domestic cases, but it must not be used to prevent the operation of Art. 6 (4) for the
sole reason that the defendant is domiciled in another Member State.

3. Contractual choice of forum

53 If the action in contract falls under a choice of forum clause in favour of a different
court, the clause must prevail over the derived forum of Art. 6 (4). The fact that the
court of the place of the property has exclusive jurisdiction over the connected action
in rem should not make any difference to the solution accepted in the case of the other
provisions of Art. 6.103 The same fact explains why, in the reverse situation, the court
seised of the contractual claim would not be empowered in any event, for instance
under Art. 6 (3), to hear the connected claim in rem. Courts other than those with
exclusive jurisdiction under Art. 22 of the Regulation (16 of the Convention) may not
determine an issue which falls within the scope of such jurisdiction unless it arises as a
purely ancillary issue.104
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Article 7

Where by virtue of this Regulation a court of a Member State has jurisdiction in actions
relating to liability from the use or the operation of a ship, that court, or any other court
substituted for this purpose by the internal law of that Member State, shall also have juris-
diction over claims for limitation of such liability.

I. Function and structure

1This provision determines jurisdiction over actions for negative declarations concern-
ing liability which might be incurred in connection with the use or operation of a ship.
The presence of this rule can be explained by the fact that international conventions
to which Member States may be party and which allow for limitations of liability in
connection with the use or operation of ships, do not provide jurisdictional rules. Such
an action, which will typically seek for a judicial declaration to the effect that the
liability will not exceed a certain value based on the tonnage of the ship, can be
brought by the beneficiary of a limitation of liability (shipowner, captain, charterer)
against a potential claimant before the court which would be competent under the
Regulation to hear and determine the main action, usually in tort. This forum, which
is, like Art. 6, a case of derived jurisdiction, supposes that the shipowner (or other),
defendant to a potential action in tort and claimant for the purpose of the negative
declaration, is domiciled in a Member State. The competent court might then be the
domicile of the shipowner, or the place of the harmful event by virtue of Art. 5 (3), or
the place of arrest of the ship or sister ship.1

II. Forum actoris and first mover advantage

2Art. 7 does not appear to have given rise to much national case-law, and the European
Court has not yet been called upon to interpret it. However, it is not unproblematic.
Insofar as it allows the claimant to bring the action before the courts of his own domi-
cile, this provision introduces, in effect, a forum actoris. Moreover, it provides the same
claimant, potential defendant to a tort claim, with a considerable first mover advan-
tage, since he is able to determine the competent forum. This forum could be used to
oust the jurisdiction of the court before which the victim would have wished to bring
his action. If the victim chose to bring an independant action elsewhere, the defendant
to that action, counterclaimant to the negative action, could raise the exception of lis
pendens under Art. 27. This was accepted by the European Court in The Ship Tatry: “An
action seeking to have the defendant held liable for causing loss and ordered to pay
damages has the same cause of action and the same object within the meaning of that
Art. as earlier proceedings brought by that defendant seeking a declaration that he is
not liable for that loss”.2 This is why it is suggested by some authors that lis pendens
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should not be able to operate in cases where the prior action is an action for a negative
declaration. However, the provision only guarantees the advantage of choosing the
forum to the shipowner (or other person bringing the claim for a limitation of liability)
when he initiates the proceedings. If the tort victim brings the initial action, the
negative claim has to be brought before the same court by way of a counterclaim. In
the same way, if the shipowner moves first, the victim may decide to bring a counter-
claim before the same court under Art. 6 (3), which would allow the two reciprocal
claims to be joined as they would derive from the same events.

III. Any court substituted for that purpose

3 It may be that under its rules of venue or special jurisdiction, a Member State would
allocate the action to a court other than the one which would ordinarily be competent
to hear the initial claim, particularly if it is the court of the domicile of the claimant.
Jurisdiction will remain with the courts of the Member State whose court is competent
to hear the main claim, but special jurisdiction may be reallocated among its courts.
This is the usual situation under rules of general jurisdiction such as Art. 2, but ex-
ceptional in cases of derived jurisdiction, where such jurisdiction is generally invested
in a specific court, as in Art. 6. However, the forum of Art. 7 is designed to provide a
procedural advantage to the shipowner, and does not pursue considerations of expe-
diency as in the case of Art. 6.
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Introduction

1Section 3 (Art. 8-14) contains rules dealing specifically with insurance contracts. This
section’s regulatory aim is to protect the policyholder and certain third parties (the
insured, the beneficiary and the injured party).1 In its aim to protect the weaker party2

Section 3 is in line with Section 4 (consumer contracts) and Section 5 (contracts of
employment). It is meant to protect the policyholder against the risks of cross border
insurance contracts and to enable him/her to efficiently participate in the internal
market. Thereby, protection of the weaker party helps the proper functioning of the
internal market.3

2On the other hand, it should be taken into consideration that insurance is a somewhat
special product. Not only is the policyholder regularly the economically and profes-
sionally weaker party, he is also the recipient of a complex product which is intensively
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1 See also Blanco-Morales Limones, in: Calvo Caravaca Art. 7 CB notes 4-13.
2 See Gerling and Others v. Amministrazione del Tesore dello Stato, (Case 201/82) [1983] ECR 2503, 2516

para. 17; in general Seatzu, Insurance in Private International Law (2003) p. 51 with further refer-

ences.
3 As to the legal policy behind Section 3 see Report Jenard, p.13; for a discussion see Heiss, in: Reichert-

Facilides/Schnyder (eds.), Versicherungsrecht in Europa – Kernperspektiven am Ende des 20.Jahrhun-

derts (2000), p.105‚ 108 et seq.



influenced by the law applicable to it (insurance as a “legal product”). Therefore,
protection of the policyholder goes further than general consumer protection.

3 Whereas Section 4 only covers consumer contracts, i.e. contracts concluded by the
consumer for a purpose which can be regarded as being outside his trade or profession,4

Section 3 grants its protection to nearly all policyholders, including those that con-
clude the insurance contract within their trade or profession.5 Only insurance com-
panies as policyholders of reinsurance contracts are completely exempted from the
protection of Section 3.6 Policyholders taking insurance for large risks7 are protected by
Section 3. They may, however, enter freely into agreements on jurisdiction.8

4 Whereas Section 4, at least in most cases,9 affords protection to the consumer only if
he/she acts as a passive consumer, policyholders are protected regardless of whether
they stay passive or shop actively for insurance cover abroad. Section 3 does not
establish a criterion of passiveness as does Art. 15 (1) (c), depriving the consumer of
his /her protection if the contract is concluded with a foreign entrepreneur not enga-
ging in business in the Member State of the consumer’s domicile. It follows, that the
policyholder enjoys protection of Section 3 even if he actively shops for insurance
coverage abroad.

5 In substance, Section 3 provides the policyholder with a menu of jurisdictions in which
he may bring an action according to his choice,10 whereas such choice is limited for the
insurer. Above all, the rules on jurisdiction are mostly mandatory. Parties may not
deviate from the rules on jurisdiction to the detriment of the policyholder.11 Conse-
quently, courts in the Member State of the policyholder’s domicile will not recognize or
enforce a judgement of another court that took jurisdiction in violation of Section 3.12
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4 See Art.15 (1).
5 See also New Hampshire Insurance Co. v. Strabag Bau AG, [1992] 1 Lloyd’s Rep. 361 (C.A.); as to this

decision see Collins, in: Dicey/Morris para. 11-302.
6 As to the exception of reinsurance contract from the scope of application of Section 3 infra Art. 8

note 5.
7 In more detail infra Art.13 (5) in connection with Art.14.
8 As to party autonomy of policyholders taking insurance for large risks, infra Art.14 note 6; the general

exception of large risk insurances from restrictions to party autonomy (see Art. 14 ( 5)) is unknown to

the Brussels and the Lugano Convention; see infra Art.14 note 6.
9 This is not true for consumer contracts for the sale of goods on instalment contract terms and

consumer loans financing such sale; see Art. 15 (1) (a) and (b).
10 As to the risk to encourage forum shopping see Heiss (fn. 3), p.105, 135 et seq referring to the US-

American case Allstate Ins. Co. v. Hague, Personal Representative of Hague's Estate 449 US 302 (S.Ct.

1980) and further cases.
11 See in detail Arts.13 and 14.
12 See Art. 35 (1) (recognition) and Art. 45 (1) (enforcement).



Article 8

In matters relating to insurance, jurisdiction shall be determined by this Section, without
prejudice to Article 4 and point 5 of Article 5.

I. Comprehensive regulation of jurisdiction

1Section 3 (Art. 8-14) contains a comprehensive regulation of jurisdiction in matters
relating to insurance. Art. 8 prevents recourse to provisions on jurisdiction other than
those of Section 3, unless they are specifically mentioned in Section 3 (exclusionary
nature of Section 31). The latter is the case with Art. 4 and Art. 5 (5). Furthermore,
Art. 12 (2) implicitly refers to Art. 6 (3).2

II. Applicability of Section 3

1. Defendant domiciled in a Member State

2Since Art. 8 refers to Art. 4, the rules on jurisdiction in matters relating to insurance
are applied if the defendant is domiciled in a Member State.3 Up to this point the
provisions on insurance are in line with general principles.

2. Defendant third country insurer established in a Member State

3If a defendant insurer is not domiciled within a Member State but has a branch, agency
or other establishment4 in a Member State, such insurer is deemed to be domiciled in
that Member States according to Art. 9 (2). Thereby, such insurer is subjected to the
rules on jurisdiction of the regulation. Consequently, he also enjoys the protection
provided by Art. 3 (2) (exorbitant jurisdiction).5

4Art. 9 (2) does not apply to policyholders domiciled in a third country and having a
branch, agency or other establishment in a Member State.
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1 See Kaye p. 807; see also Jordan Grand Prix Ltd. and others v. Baltic Insurance Group, [1999] 2 W. L. R.

134, 138 (H. L., per Lord Steyn): “.. . Section 3 is a self contained and exclusive code governing

insurance”; Fuentes Camacho, Los contratos de seguro y el derecho intenacional privado en la Uni
n

Europea (1999) p. 45; furthermore LG Bremen VersR 2001, 782 with note Schüler; Fricke, VersR

1997, 399, 401; critically as to this exclusionary nature Geimer/Schütze Art. 7 note 1.
2 As to differences of the two provisions Blanco-Morales Limones, in: Calvo Caravaca, Art.11 CB notes

24-26.
3 See Art. 4 par 1; as to the definition of domicile according to the Regulation see Art. 59, 60; as to the

reference to Art. 4 see Blanco-Morales Limones, in: Calvo Caravaca Art. 7 CB notes 37-39.
4 As to the criteria of a branch, agency or other establishment infra Art. 9 note 16 et seq.
5 Kropholler Art. 9 note 5.



III. Scope of application: “matters relating to insurance”

1. Private insurance

4 The scope of application of Section 3 covers all matters relating to insurance.6 This,
however, refers only to private insurance, whereas Art. 1 (2) (c) expressly excludes
social security from the scope of application of the Regulation and, thereby, also from
Section 3.

2. Reinsurance

5 From a substantive point of view, actions brought under a contract of reinsurance would
constitute a matter relating to (private) insurance. Nevertheless, it was held by the ECJ
in Group Josi that Section 3 may not be regarded as applying to the relationship be-
tween a reinsured and his reinsurer in connection with a reinsurance contract.7 This
view would be in line with the letter and the spirit and purpose of Section 3.8 However,
the ECJ has expressly stated that Section 3 will apply to actions brought directly
against a re-insurer by a policyholder, insured or beneficiary of an insurer.9 The same
must be true regarding direct actions brought by an injured party. A right of the
policyholder or third party to bring direct action against the reinsurer is sometimes
granted by national law, e. g. in cases of bankruptcy or liquidation of the insurer.10
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6 The Regulation explicitly refers to insurances such as compulsory insurance, liability insurance,

insurance of immovable property, marine insurance, aviation insurance; this is mentioned by the

ECJ in Group Josi Reinsurance Company SA v. Universal General Insurance Company (UGIC), (Case

C-412/98) [2000] ECR I-5925; for a more detailed analysis of the term “insurance” see Blanco-Morales

Limones, in: Calvo Caravaca, Art. 7 CB notes 16-20 and Hertz, Jurisdiction in Contract and Tort

under the Brussels Convention (1998), p.187 et seq.
7 Group Josi Reinsurance Company SA v. Universal General Insurance Company (UGIC), (Case C-412/

98) [2000] ECR I-5925, I-5961 paras. 73 and 76 referring to the Schlosser Report; see also Agnew and

others v Lansforsakringsbolagens AB [1997] 4 All ER 937 (C. A.), affirmed by Agnew and others v

Lansforsakringsbolagens AB [2000] 1 All ER 737 (H. L.); the question was left unanswered in Overseas

Union Ins. Ltd., Deutsche Rück UK Reinscurance Co Ltd. and Pine Top Insurance Co Ltd. v. New

Hampshire Ins. Co (Case C-351/89) [1991] ECR I-3317.
8 Group Josi Reinsurance Company SA v. Universal General Insurance Company (UGIC), (Case C-412/

98) [2000] ECR I-5925, I-5959 para. 67; see also Gaudemet-Tallon, p. 216; Hub p. 63 et seq.
9 Group Josi Reinsurance Company SA v. Universal General Insurance Company (UGIC), (Case C-412/

98) [2000] ECR I-5925, I-5961 para. 75; the rationale of this counter-exception must also apply to the

injured party.
10 See Group Josi Reinsurance Company SA v. Universal General Insurance Company (UGIC), (Case

C-412/98) [2000] ECR I-5925, I-5961 para. 75.



3. Actions of an insurer against another insurer

6For the same teleological reasons mentioned above for reinsurance, Section 3 does not
apply in cases where an action is brought by an insurer against another insurer.11 This
view is also supported by the wording of the Regulation regarding actions brought by
the policyholder, insured or beneficiary against the insurer or vice versa. It does not
mention actions brought by an insurer against another insurer.12 Such actions arise e.g.
in cases of double insurance, when the company that has paid the insurance money to
the insured seeks recovery of a pro rata share from the other insurer.13 As a result, the
insurer may invoke jurisdiction under Art. 6 (2) which is not applicable in matters
relating to insurance within the scope of Section 3.14

4. Insurance of large risks

7Section 3 applies to matters relating to insurance contracts covering large risks.15

Insofar even the policyholders of large risk insurance enjoy the protection that Section
3 offers. However, since they are less worthy of protection,16 Section 3 is non-manda-
tory in the field of large risk insurance and parties may deviate from the Regulation by
agreement.17 Thereby, large risks are treated in the context of jurisdiction in the same
way as they are in the conflict of law rules in the insurance directives.18

4. Rights to subrogation

8If a liability insurer has to indemnify an injured person even though he was freed from
liability as against the policyholder, e.g. due to non-payment of premium, he may sue
the policyholder for reimbursement later on.19 In this case, the action concerns the
contractual relationship of the insurer and the policyholder because its success depends
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11 See Groupement d'intérêt économique (GIE) Réunion européenne et al. Zruich España, Société pyrénéenne

de transit d'automobiles (Soptrans), (Case C-77/04) [2005] ECR I-4509 = VersR 2005, 1001 with note

Heiss; see also LG Bremen VersR 2001, 782 with note Schüler.
12 See Groupement d'intérêt économique (GIE) Réunion européenne et al. Zruich España, Société pyrénéenne

de transit d'automobiles (Soptrans), (Case C-77/04) nyr para. 21 = VersR 2005, 1001 with note Heiss.
13 This was the situation in Groupement d'intérêt économique (GIE) Réunion européenne et al. Zruich

España, Société pyrénéenne de transit d'automobiles (Soptrans), (Case C-77/04) nyr = VersR 2005, 1001

with note Heiss.
14 In more detail Heiss, in: Reichert-Facilides/Schnyder (eds.), Versicherungsrecht in Europa – Kernper-

spektiven am Ende des 20. Jahrhunderts (2000), p.105‚ 118.
15 As to the definition of large risks infra Art. 14.
16 In more detail and with examples Heiss (fn.14), p.105, 113 et seq.
17 See Art.13 in connection with Art.14; as a result, doubts and criticism put forward by Staudinger, in:

Rauscher, Art. 8 note 15 are not convincing.
18 In more detail infra Art.14 note 6.
19 See e.g. the right to subrogation granted by § 158 f VVG.



on whether or not there was insurance cover. Thereby, such an action constitutes a
matter relating to insurance and jurisdiction is regulated by Section 3.20

9 If an indemnity insurer pays the insurance money to the insured for an event caused by
a third party, the insurer may recover the payment from the tortfeasor according to the
rules on subrogation.21 In this case the insurer files the claim in tort to which the
policyholder was originally entitled. Such action remains an action in tort and is not
covered by Section 3.22

10 If several insurers are jointly liable and one of them pays the policyholder, this insurer
may seek pro-rata-indemnification from the others.23 Although this would constitute a
matter relating to insurance under substantive law, it is not covered by Section 3
because the underlying protective purposes are not considered.24

IV. Reference to Art. 5 (5)

11 Art. 5 (5) also applies to matters relating to insurance.25 Jurisdiction granted by
Art. 5 (5) may be invoked not only by a plaintiff policyholder26 but also by a plaintiff
insurer.27

Article 9

(1) An insurer domiciled in a Member State may be sued:
(a) in the courts of the Member State where he is domiciled, or
(b) in another Member State, in the case of actions brought by the policyholder, the insured

or a beneficiary, in the courts for the place where the plaintiff is domiciled,
(c) if he is a co-insurer, in the courts of a Member State in which proceedings are brought

against the leading insurer.
(2) An insurer who is not domiciled in a Member State but has a branch, agency or other
establishment in one of the Member States shall, in disputes arising out of the operations of
the branch, agency or establishment, be deemed to be domiciled in that Member State.
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20 See also Geimer/Schütze, Art. 7 note 13; Heiss, in: Czernich/Tiefenthaler/Kodek, Art. 8 note 6.
21 See e.g. § 67 VVG.
22 See also Blanco-Morales Limones, in: Calvo Caravaca Art. 7 CB note 33; Staudinger, in: Rauscher Art. 8

note 17.
23 See e.g. the right to subrogation under § 59 (2) VVG.
24 See supra Art. 8 note 6 (Heiss).
25 See the explicit reference in Art. 8; as to the question whether the reference is mandatory or may be

derogated from by parties agreement see infra Art.13 note 4 (Heiss).
26 Details in Art. 9 notes 16 et seq. (Heiss).
27 Details in Art.12 note 7 (Heiss).



I. Choice of jurisdiction by the policyholder and third party beneficiaries

1. Forum rei (Art. 9 (1) (a))

1Art. 9 (1) (a) grants jurisdiction to the courts of the Member State in which the
defendant insurer is domiciled.1 The provision refers to international but does not
determine local jurisdiction.

2Art. 9 (1) (a) in a way repeats Art. 2 (1) (forum rei). This happens for two reasons:
Section 3 is, first of all, a comprehensive regulation of jurisdiction in matters relating
to insurance,2 rendering Art. 2 (1) inapplicable in this field. Secondly, Section 3
contains mandatory3 rules protecting the policyholder, whereas Art. 2 (1) is non-man-
datory and may be derogated by a choice of jurisdiction of the parties under Art. 23.

3According to Art. 9 (2) an insurer domiciled in a third country but established in a
Member State shall be deemed to be domiciled in that Member State.4 As a result, the
domicile mentioned in Art. 9 (1) (a) includes the branch office of a third country
insurer. However, the rule only applies to claims arising out of insurance contracts
concluded by this branch.5

2. Forum actoris, Art. 9 (1) (b)

a) Forum of the policyholder
4Art. 9 (1) (b) establishes an exception to the general principle of actor sequitur forum

rei 6 and provides the plaintiff policyholder7 with an alternative forum in the place of
his /her domicile.8 Instead of bringing an action in the courts of the Member State,
where the defendant insurer is domiciled, the policyholder may freely choose to sue the
insurer in the courts for his own domicile.9
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1 As to the domicile of an insurer see Art. 60; see also Fricke, VersR 1999, 1055, 1056.
2 Supra Art. 8 note 1 (Heiss).
3 As to the limits of party autonomy in matters relating to insurance see Art.13 and 14.
4 See also supra Art. 8 note 3 (Heiss).
5 Similarly Cassaz. Giust. Civ. 1994 I 2975; Cassaz. 13 February 1993 as reported in Kaye, Case Law,

p. 663; Cass. JCP �d. G 1994 IV 205; to the contrary Trib. Tournai J. trib. 1980, 391 = Kaye, Case Law,

p. 21 (see also the criticism of this decision in the Comment by Kaye).
6 See also Hertz, Jurisdiction in Contract and Tort under the Brussels Convention (1998) p.187: “... an

exception to the Convention’s otherwise hostile attitude towards a forum actoris”; as to the rule “actor

sequitur forum rei” see Art. 2 (1).
7 “Policyholder” is the party who entered into the insurance contract with the insurer; see Polymeles

Protodikeio Piraia DEE 1995, 82 = Kaye, Case Law, p. 599.
8 See e.g. BGE 124 III 436, 441.
9 This choice must not be infringed by national legislation; see Hçgsta domstolen 3 January 2000 –

� 1122-98.



5 If the policyholder is a company or other legal person or association of natural or legal
persons, its domicile is determined by Art. 60 (1). Therefore, Art. 9 (1) (b) applies if a
plaintiff corporation having its statutory seat in a third country but its central admin-
istration in a Member State. The plaintiff corporation may sue in the courts for the
place of its central administration.10

6 The provision determines international and, simultaneously, local jurisdiction.10a Ju-
risdiction depends upon the domicile of the policyholder at the time when he/she files
the action.11

b) Forum of third party beneficiaries
7 Frequently, insurance is taken for the benefit of a third party. Whereas the policyholder

is the person concluding the contract and owing the premium to the insurer, the third
party beneficiary is the person entitled to the insurance money. In insurance against
damages, the third party beneficiary is called the “insured” (e.g. liability policies fre-
quently cover the children of the policyholder).12 In insurance for fixed sums the third
party beneficiary is called the “beneficiary” (e.g. spouses named as beneficiaries by the
holder of a life assurance policy).

8 The Brussels as well as the Lugano Convention grant third party beneficiaries the same
fora which are available to the policyholder.13 They do not provide third party bene-
ficiaries with a forum at the place of their domicile. The Jenard Report argues that it
would go too far to provide third parties with such a forum because the domicile of the
third party could not be determined upfront.14 Indeed, quite often not even the identity
of the third party is determined at the time the contract is made (insurances “for whom
it may concern”).15 Furthermore, the number of insured parties or beneficiaries may be
very high.16
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10 Areios Pagos Diki 2000, 210 = NB 1999, 1113.
10a KG Berlin Neue Justiz 2007, 79 (Gebauer).
11 See also Blanco-Morales Limones, in: Calvo Caravaca Art. 8 CB note 17; critically Geimer/Schütze

Art. 8 note 8.
12 See also Société financière et industrielle du Peloux v. Axa Belgium et al., (Case C-112/03) [2005] ECR

I-3707 = IPRax 2005, 531; as to this decision see Heiss, IPRax 2005, 497, concerning an insurance

contract concluded by a mother company in favour of several daughter companies.
13 Art. 8 (1) (2) Brussels/Lugano Convention; see BGE 124 III 382, 398 et seq.; see also Cass. JCP G

2000, IV 1 622.
14 Report Jenard, p. 31.
15 See Heiss, in: Czernich/Tiefenthaler/Kodek Art. 9 note 5; similarly Blanco-Morales Limones, in: Calvo

Caravaca Art. 8 CB note.
16 As to group insurances Fricke, VersR 1999, 1055, 1058.



9The Regulation shifts its policy17 and provides third parties, i.e. insured persons and
beneficiaries, with their own forum actoris.18 According to Art. 9 (1) (b), an insured or
beneficiary may sue the insurer based on an insurance contract in the courts for the
place where the plaintiff insured or beneficiary is domiciled.19

10The provision determines international and, simultaneously, local jurisdiction. Juris-
diction depends upon the domicile of the insured or beneficiary at the time when he/
she files the action.

c) No forum of the injured party
11Art. 9 (1) (b) does not name injured parties bringing an action directly against a

liability insurer. Therefore, according to a prevailing view in literature, the courts for
the place where the injured party is domiciled do not hold jurisdiction.20 The injured
party may, however, sue in the courts for the place where the policyholder or the
insured, as the case may be, has his domicile.21 He may also use Art. 9 (1) (a) and sue
the insurer in its domicile.22

3. Forum of co-insurers

12Co-insurance is a technique by which an interest is insured by two or more insurers
together. According to common practice, co-insurers do not commit themselves to a
joint liability. Instead, each insurer only assumes liability for a specified part of the
insured sum. Nevertheless, it is also common practice to name one insurer as the
leading insurer. Such leadership clauses usually grant power to the leading insurer to
represent all co-insurers in private negotiations as well as in court procedures with the
policyholder. As a consequence, the policyholder may bring an action for the overall
insurance money against the leading insurer who will be the defendant himself and at
the same time represent the other defendant insurers.

13Usually, the policyholder is interested in suing co-insurers jointly. In the absence of
Art. 9 (1) (c) the possibility to bring a joint action against all co-insurers would depend
on whether a specific court would hold jurisdiction over all co-insurers. This is the case
whenever the plaintiff policyholder decides to use the forum actoris provided by Art. 9
(1) (b). It is not the case, however, when the plaintiff policyholder wants to use the
forum rei provided by Art. 9 (1) (b) when the co-insurers are domiciled in different
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17 See Commission Proposal, COM 1999 (348) final, p. 16.
18 As to this shift in policy see e.g. Sánchez Lorenzo, in: Borrás (ed.) Cooperaci
n Jurdica Internacional

en Materia Civil: El Convenio de Bruselas (2001), p. 201, 204; and Calvo Caravaca/Carrascosa

González, Pr�ctica procesal civil internacional (2001), p.169.
19 See Fricke, VersR 1999, 1055, 1058.
20 See e. g. OGH 29 March 2001–2Ob71/01g; Geimer/Schütze Art.11 note 16; Hub 198; Collins, in:

Dicey/Morris para. 11-310; in more detail infra Art.11 note 7; as to the relevance of a claims repre-

sentative of the insurer established in the home country of the injured party see infra Art. 11 note 8.
21 See Art.11 (2).
22 See Aud. Prov. de Castell
n R. G. D. 608 (1995), 6127 et seq. = Kaye, Case Law, p. 842.



Member States. The plaintiff policyholder may not rely on Art. 6 (1) because it is
inapplicable in matters relating to insurance.23 Section 3 does not contain a parallel
rule.24

14 In order to make it possible25 for the policyholder to bring a joint action in the forum
rei, Art. 9 (1) (c) allows the policyholder to bring the action against all defendant co-
insurers in the courts of the Member State in which proceedings are brought against
the leading insurer.26

15 Art. 9 (1) (c) only covers situations where parties intend to create co-insurance and
determine a leading insurer.27 However, similar situations may occur whenever a pol-
icyholder takes two or more insurances on the same insurable interest either uninten-
tionally or at least without notifying each insurer about the existence of further in-
surances. National insurance contract laws sometimes provide for a joint liability of
the insurers involved.28 Art. 9 (1) (c) does not apply to these situations and the policy-
holder cannot rely on Art. 6 (1).29 As a consequence, the policyholder can only bring a
joint action in the courts of his own domicile (forum actoris). If the policyholder
decides to sue the insurers in the forum rei, separate actions must be brought.

16 If one of the insurers, who are jointly liable under the rules of the applicable law, is sued
by the policyholder in a particular court, he may want to bring an action against the
other insurers for recovery of an adequate share under the rules on joint liability. Such
a claim is not considered a matter relating to insurance.30 Therefore, Section 3 does
not apply to such cases and the plaintiff insurer may avail himself of the jurisdiction
granted by Art. 6 (2). As a consequence, an insurer sued by the policyholder in a par-
ticular court may sue all other insurers that are jointly liable as third parties in the same
court.31 If the insurer pays the insurance money to the policyholder and wants to
recover an adequate share from the other insurers under the rules on joint liability,
he may furthermore rely on Art. 6 (1).
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23 As to the comprehensiveness of Section 3 supra Art. 8 note 1.
24 See Heiss, in Czernich/Tiefenthaler/Kodek Art. 9 note 6.
25 Art. 8 (1) (c) does not impose an obligation of the policyholder to concentrate proceedings in one

court; see Collins, in: Dicey/Morris para. 11-306.
26 See Tradigrain SA v SIAT SpA and others [2002] 2 Lloyd’s Rep. 553 paras. 63 and 64 (Q.B.D., Colman J.).
27 And the co-insurance is openly agreed upon with the policyholder; see Blanco-Morales Limones, in:

Calvo Caravaca, Art. 8 CB note 23.
28 See e.g. § 59 VVG.
29 Heiss, in: Reichert-Facilides/Schnyder (eds.), Versicherungsrecht in Europa – Kernperspektiven am

Ende des 20. Jahrhunderts (2000), p.105‚ 118.
30 See supra Art. 8 note 10 (Heiss).
31 See Heiss, in: Czernich/Tiefenthaler/Kodek Art. 9 note 7; as to the modification of Art. 6 (2) if actions

are brought in Austria or Germany, see Art. 65; Heiss (fn. 29), p.105, 118.



II. Further choices

1. Art. 5 (5)

a) General remarks
17The options of the policyholder granted by Art. 9 (1) are supplemented32 by Art. 5 (5)

which, according to Art. 8, remains applicable to matters relating to insurance. Art. 5
(5) provides the policyholder with yet another option and does not derogate other
provisions, e.g. Art. 9.

18The reference to Art. 5 (5), as contained in Art. 8, is a consequential change to the
abolishment of a specific rule on jurisdiction of the courts for the place where the
intermediary is domiciled in the original version of the Brussels Convention.33 Such a
special provision was held to be superfluous in the light of Art. 5 (5).34

19According to Art. 5 (5), a policyholder may sue an insurer domiciled in a Member
State in the courts for the place in which the insurer maintains a branch, agency or
other establishment if the dispute arises out of its operation. Art. 5 (5) grants interna-
tional jurisdiction and determines local jurisdiction uno actu.35

b) Branch, agency or other establishment
20It is subject to dispute what constitutes a branch, agency or other establishment.36 For

insurance matters it seems sufficient to point out that marketing of insurance contracts
through an independent broker does not constitute a branch, agency or other estab-
lishment. Support for this view can be drawn from the legislative history. Former Art. 8
(2) Brussels Convention was abolished because it included cases where the intermedi-
ary was in fact an independent broker.37 On the other hand, it was held that a special
rule, providing for jurisdiction of the courts at the place where the insurance agent is
domiciled, would be superfluous because the case would be covered by Art. 5 (5).38 As
a consequence, marketing of insurance contracts through an insurance agent fulfils the
criteria of a branch, agency or other establishment. The same must be true for so called
pseudo brokers. Such brokers appear to be independent but are in fact tied to a par-
ticular insurer in a way that makes them agents in fact.

Chapter II . Jurisdiction

Section 3 . Jurisdiction in matters relating to insurance

Art 9
17-20

Helmut Heiss 281

32 The reference of Art. 8 to Art. 5 (5) does, of course, not exclude the choices of the policyholder

granted by Art. 9; see LG Stuttgart IPRax 1998, 100, 101 with note Looschelders, IPRax 1998, 86.
33 Art. 8 (2) Brussels Convention.
34 However, Member States might have overlooked the fact that Art. 5 (5) is non-mandatory as op-

posed to former Art. 8 (2) Brussels Convention; see infra Art.13 note 4 (Heiss).
35 In more detail supra Art. 5 note 3 (Mankowski).
36 In general see supra Art. 5 note 273-294 (Mankowski); for “Lloyd’s of London” in particular see

Cassaz., Mass. Foro it. 1999 col. 1170.
37 Heiss. in: Czernich/Tiefenthaler/Kodek Art. 8 note 8.
38 Heiss, in: Czernich/Tiefenthaler/Kodek Art. 8 note 8.



c) Apparent branch, agency or other establishment
21 The ECJ has held that jurisdiction under Art. 5 (5) applies also to cases where the

defendant has created the appearance of a branch, agency or other establishment.39

This decision by the ECJ might be of particular importance for insurance cases because
the status of an intermediary as an agent or broker is sometimes hard to figure out as
hybrid types of intermediaries can be found in the markets.40

22 It must be noted in the context that the directive on insurance mediation41 acknowl-
edges the fact that it is essential for the customer to know whether he is dealing with an
intermediary who is advising him on products from broad range of insurance under-
takings or on products provided by a specific number of insurance undertakings.42 The
directive also provides a definition for what it calls a tied insurance intermediary.43

Finally, it intends to create transparency by obliging the intermediary to give informa-
tion on his status of independence.44 However, hybrid types of intermediaries are still
not ruled out completely.

d) Disputes arising out of the operation of the establishment
23 Art. 5 (5) only grants jurisdiction if the dispute arises out of the operation of the

branch, agency or other establishment.45 This is the case if the contract under dispute
was negotiated by the branch, agency or other establishment. However, if the establish-
ment did not negotiate the contract and only represents the insurer for purposes of its
fulfilment (claims settlement) a dispute out of the insurance contract will not be held
to be a dispute arising out of the operation of an establishment.46 For the same reason, a
claims representative established according to art. 4 fourth motor insurance Direc-
tive47 in the country where the injured party is domiciled, is not a branch, agency or
other establishment within the meaning of Art. 5 (5).48
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39 SAR Schotte GmbH v. Parfums Rothschild SARL, (Case 218/86) [1987] ECR 4905, 4928 para. 15.
40 As to this problem Heiss (fn. 29), p.105, 122.
41 Directive 2002/92 /EC of the European Parliament and the Council of 9 December 2002 on insur-

ance mediation, OJ 2003 L 9/3.
42 Comment 18 Directive 2002/92 /EC of the European Parliament and the Council of 9 December

2002 on insurance mediation, OJ 2003 L 9/3.
43 See Art. 2 (7) Directive 2002/92 /EC of the European Parliament and the Council of 9 December

2002 on insurance mediation, OJ 2003 L 9/3.
44 See Art.12 (1) (e) Directive 2002/92 /EC of the European Parliament and the Council of 9 Decem-

ber 2002 on insurance mediation, OJ 2003 L 9/3.
45 As to this criterion in general see supra Art. 5 notes 295-300 (Mankowski).
46 This follows from Lloyd's Register of Shipping v. Société Campenon Bernard, (Case C-439/93) [1995]

ECR I-961.
47 Directive 2000/26 /EC of the European Parliament and of the Council of 16 May 2000 on the

approximation of the laws of the Member States relating to insurance against civil liability in respect

of the use of motor vehicles and amending Council Directives 73/239/EEC and 88/357/EEC (Fourth

Motor Insurance Directive), OJ 2000 L 181/65.
48 See also the position of the EC legislator in Comments 13 and 16 Directive 2000/26 /EC of the

European Parliament and of the Council of 16 May 2000 on the approximation of the laws of the



2. Other options of the policyholder and third parties

24The policyholder and specified third parties are provided with further options in
Art.10 and 11. Again, these rules provide for alternatives to and do not derogate Art. 9.

Article 10

In respect of liability insurance or insurance of immovable property, the insurer may in
addition be sued in the courts for the place where the harmful event occurred. The same
applies if movable and immovable property are covered by the same insurance policy and
both are adversely affected by the same contingency.

I. Liability insurance

1Art.10 clause one applies first of all to liability insurance.1 This means any kind of
insurance providing indemnification of the insured in the event that he becomes liable
(ex delicto or ex contractu) to third parties.

2Art. 10 clause one broadens the choice of the policyholder of a liability insurance by
granting jurisdiction to the courts for the place where the harmful event occurred
(locus delicti commissi).2 Sometimes the occurrence of a harmful event stretches over
two or more countries. This is the case whenever the place of the happening of the
event which gives rise to liability in tort and the place where the event results in
damage are not identical. The same situation arises in tort cases under Art. 5 (3). The
ECJ has held that the locus delicti commissi covers both places.3 As a result, the plaintiff
may choose to bring his action in the courts of either one of the places.4 The same
applies to Art. 10.5
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Member States relating to insurance against civil liability in respect of the use of motor vehicles and

amending Council Directives 73/239/EEC and 88/357/EEC (Fourth Motor Insurance Directive), OJ

2000 L 181/65; see also Heiss, (fn. 29), p.105, 146; Hub p. 87.
1 And (see infra Art.10 note 2 [Heiss]) of an insurance of immovable property; the provision does,

however, not apply to other insurances, see Cassaz. RDIPP 1977, 605.
2 See e.g. Høyesterett NRe 2002, 180.
3 See Handelskwekerij G. J. Bier BV v. Mines de potasse d'Alsace SA, (Case 21-76) [1976] ECR 1735.
4 See Handelskwekerij G. J. Bier BV v. Mines de potasse d'Alsace SA, (Case 21-76) [1976] ECR 1735.
5 See e.g. Fuentes Camacho, Los contratos de seguro y el derecho intenacional privado en la Uni
n

Europea, (1999), p. 52; Cour de cassation, chambre civile, Bull. civ. 2006 I, n8448, p. 384.



II. Insurance of immovable property and combined cover for movable property

1. Insurance of immovable property

3 Art.10 clause one also applies to insurances of immovable property. Legal literature
repeatedly states that this should also hold true to cover a harmful event that stretches
over two or more countries. The policyholder would have the choice to either bring
the action in the courts at the place of the happening of the event, which gave rise to
the damage, or in the courts at the place where the event resulted in damage (which is
the locus sitae of the immovable property).6 It is, however, doubtful whether this was
intended by the legislator. It is quite probable that the legislator wanted to confer
jurisdiction only upon the courts at the place where the immovable property is locat-
ed.7 As a consequence, Art. 10 should be interpreted narrowly as far as insurances of
immovable property are concerned.8

2. Combined cover for movable property

4 The alternative forum provided by Art.10 clause one for insurances of immovable
property also applies to movables if the policyholder is insured under the same policy
and affected by the same contingency.9 In such cases, the policyholder can sue for
damages to or loss of movable property together with the action for damages to the
immovable property.

III. Local jurisdiction

5 Art.10 determines international and, simultaneously, local jurisdiction.

IV. Party autonomy

6 Under certain circumstances parties may derogate Art. 10 by agreement. Validity of
such an agreement on jurisdiction requires that the insurer as well as the policyholder
have their domicile or habitual residence in the same Member State, the parties agree
to confer jurisdiction on the courts of that State and the State law allows such an
agreement.10
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6 See Heiss in: Czernich/Tiefenthaler/Kodek, Art. 10 note 1.
7 In more detail see Heiss, in: Reichert-Facilides/Schnyder (eds.), Versicherungsrecht in Europa – Kern-

perspektiven am Ende des 20. Jahrhunderts (2000), p.105‚ 120.
8 See also Blanco-Morales Limones, in: Calvo Caravaca, Art. 9 CB note 22; Hub p.109.
9 Art. 10 clause two.

10 See infra Art.13 note 3 (Heiss).



Article 11

(1) In respect of liability insurance, the insurer may also, if the law of the court permits it, be
joined in proceedings which the injured party has brought against the insured.
(2) Articles 8, 9 and 10 shall apply to actions brought by the injured party directly against
the insurer, where such direct actions are permitted.
(3) If the law governing such direct actions provides that the policyholder or the insured
may be joined as a party to the action, the same court shall have jurisdiction over them.

I. Art. 11 (1)

1Art.11 (1) is a provision similar to Art. 6 (2) (action on a warranty or guarantee or
other third party proceedings). If the insured is sued in tort in a competent1 court, the
insured may bring an action against his liability insurer in the same court. However, a
such right to bring an action in the forum of the tort procedure depends on whether the
lex fori allows such action.2

2A judgement given by a court of a Member State assuming jurisdiction based on Art.11
(1) is recognised and will be enforced in all other Member States including those that
do not provide for an action on a warranty or guarantee.

3Under regular circumstances Art. 11 (1) does not provide the policyholder with a
further choice of jurisdiction. The injured party may sue the insured either in the
courts of the Member State where the insured is domiciled3 or in the courts for the
place where the harmful event occurred.4 However, Art. 9 (1) (b) and 10 provide the
policyholder and/or the insured with a forum in both places anyway.5 It is the function
of Art. 11 (1) to give the policyholder access to an action on a warranty or guarantee
where the lex loci provides for such it.

4According to Art. 65, Art. 11 (1) does not apply in the courts of Austria, Germany and
Hungary. Defendants domiciled in these countries are, however, subject to jurisdiction
under Art. 11 (1) in other countries. Furthermore, decisions rendered by a foreign court
holding jurisdiction based on Art. 11 (1) must be recognised and enforced also in those
countries.
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1 As to this criterion see Kropholler Art.11 note 3.
2 For Austria and Germany see Art. 65.
3 Art. 2 (1).
4 Art. 5 (3).
5 Under the Brussels and the Lugano Convention the insured does not have a forum in the Member

State where he is domiciled; see Art. 7 (1) (b) Brussels and Lugano Convention.



II. Direct action of the injured party

1. Direct action

5 Art. 11 (1), (2) contain rules of jurisdiction for cases where the injured party brings a
direct action against the liability insurer. The rules apply only if such a right to sue
directly exists under the law applicable. The law applicable is determined by the rules
of private international law of the lex fori.6 A European unification of these rules is well
under way as the proposed Regulation of the European Parliament and the Council on
the Law Applicable to Non-Contractual obligations (“Rome II”)7 may be adopted in
the near future. Art. 14 of the proposed Regulation grants the injured party a choice to
base his direct action either on the law applicable to the tort or the law applicable to
the liability insurance contract.8 The existence of a right to a direct action in tort cases
involving motor vehicles is guaranteed throughout the European Community by Art. 3
of the Fourth motor insurance Directive.9

2. Jurisdiction

6 Art.11 (2) grants the injured party a position similar to the policyholder and to third
party beneficiaries. The injured party may bring his action in any one of the courts
holding jurisdiction under Art. 8, 9 and 10.10 Thus, the forum actoris of Art. 9 (1) (b) is
determined by the domicile of the policyholder or insured, as the case may be.11

7 The injured party has no right to sue the insurer in the courts for the place where he
himself is domiciled.12 This view has been very recently challenged. The OLG Kçln
took the standpoint that the reference in Art.11 (2) to the fora granted by Art. 9 (1)
(b) would result in a forum actoris of the injured party. The court relied i. a. on an
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6 See also Høyesterett NRt 2002, 180; CA Paris JCP G 1996 II 22745; Hof van Beroep te Brussel ETL

2006, 855; Blanco-Morales Limones, in: Calvo Caravaca Art.10 CB notes 20-24; Gaudemet-Tallon,

p. 219.
7 See the respective Commission Proposal COM (2003) 427 final.
8 Note, however, that the proposed Regulation will leave existing international conventions untou-

ched (see Art. 25 of the proposed regulation); therefore, Art. 9 of the Hague Convention on the law

applicable to traffic accidents (concluded on 4 May 1971; entry into force on 3 June 1975) will still

apply in Austria, Belgium, Czech Republic, France, Luxembourg, the Netherlands, Slovakia, Slove-

nia and Spain.
9 Directive 2000/26 /EC of the European Parliament and of the Council of 16 May 2000 on the

approximation of the laws of the Member States relating to insurance against civil liability in respect

of the use of motor vehicles and amending Council Directives 73/239/EEC and 88/357/EEC (Fourth

Motor Insurance Directive), OJ 2000 L 181/65.
10 See also Collins, in: Dicey/Morris para. 11-310; and Efeteio Athina 7455/1993 Elliniki Dikaiosyni

1995, 389 = Kaye, Case Law, p. 601.
11 Art. 9 (1) (b) omits the injured party; see supra Art. 9 note 10.
12 See LG Saarb�cken VersR 1977, 1164.



amendment to the 4th Motor Vehicle Liability Insurance Directive13, which introduced
a new consideration no. 16a alleging that the injured party enjoys a forum actoris
according to Art. 11 (2).14 The LG Hamburg, on the contrary, confirmed the traditional
view holding that the new consideration no. 16a of the 4th Motor Vehicle Liability
Insurance Directive was wrong and, after all, not binding.15 Although the BGH referred
the question to the ECJ and a decision is still pending15a, it indicated its preference for
an interpretation of Art. 11 (2) granting the injured party a forum actoris. Several
arguments stand against this view:15b First of all, Art. 9 (1) (b) of the Brussels I Regu-
lation broadened the rule of Art. 8 (1) no. 2 Brussels Convention in that it explicitly
mentions the forum actoris of the insured and the beneficiary next to the forum actoris of
the policyholder, which existed already under Art. 8 (1) no. 2 Brussels Convention.
Obviously, it would have been very easy for the European legislator to mention also the
injured party had it intended to grant it a forum actoris. The European legislator,
however, did not mention the injured party in Art. 9 (1) (b) and, subsequently, repro-
duced former Art. 10 (2) Brussels Convention as Art. 11 (2) of the Regulation without
any substantial change. This indicates that the legislator did not intend to alter the
situation of the injured party. Secondly, the power of persuation of consideration
no.16a of the 4th Motor Vehicles Liability Insurance Directive is rather weak. The
new consideration no. 16a was requested by the European Parliament within the leg-
islative procedure of the 5th Motor Vehicle Liability Insurance Directive. The Euro-
pean Parliament, however, had no right of co-decision in the making of the Brussels I
regulation. Originally, the legislator of the Brussels I Regulation, the Council, as well as
the Commission, rejected the proposal of a new consideration 16a. It was only when
the European Parliament insisted and the referral of the question to a Conciliation
Committee according to Art.251 (3) of the EC Treaty appeared to be inevitable, that
the Commission and the Council gave in and accepted the proposal of the European
Parliament. Moreover, new consideration 16a contradicts the amended Art. 4 (8) of
the 4th Motor Vehicle Liability Insurance Directive, since this article states that the
provision of a claims representative by the insurer in the country in which the injured
party is domiciled, required by Art. 4 (1) of the 4th Motor Vehicle Liability Insurance
Directive, will not found a forum in the home country of the injured party based on
Art. 5 (5) of the Regulation. This reservation of the Directive regarding Art. 5 (5) of
the Regulation would appear rather superfluous if Art. 11 (2) would grant the injured
party a forum actoris anyway. Thirdly, the Directive concerns only mandatory liability
insurances for motor vehicles. Similarly, the BGH is also concerned only with motor
vehicle insurance because under German law the right to bring a direct action exists
solely in this branch of liability insurance, whereas Art. 11 (2) covers all kinds of
liability insurances, including optional insurance. Its scope of application is, therefore,
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13 See Art. 5 (1) no. 1 of the directive, OJ 2005 no. L 149/14, amending the 4th Directive on Motor

Vehicle Liability Insurance, OJ 2000 no. L 181/65 by introducing a new consideration no. 16a.
14 OLG Kçln VersR 2005, 1721 (Looschelders); see also Staudinger, in: Rauscher Art. 11 no. 6.
15 LG Hamburg VersR 2006, 1065; the question was also raised by OLG Brandenburg 13. 9. 2006 NJW-

RR 2007, 216 but did not require a definite answer in this case.
15a BGH VersR 2006, 1677.
15b More details in Heiss VersR 2007, 327.



much broader and it is not easy to assume that it intended to provide a forum actoris for
the injured party in all branches of liability insurance considering that it is up to the
law applicabe15c to permit direct action. Fourthly, the BGH does not acknowledge the
fact that a forum actoris of the injured party against the insurer would also indirectly
lead to aforum actoris of the insurer against the policyholder or the insured. Following
Art.11 (3) the court having jurisdiction for the direct action of the injured also has
jurisdiction over the policyholder or the insured when they are joined as a party to the
action. Fifthly, the BGH does not acknowledge further negative consequences of a
forum actoris of the injured. Since it must be assumed that foreign injured parties would
bring their actions at their place of domicile, this forum will become rather inconve-
nient in the relevant cases in which the tort was committed outside the country of the
domicile of the injured party.15d Most of the pertinent evidence will be located outside
the forum country. The law applicable to the tort as well as to the insurance contract in
most cases will be foreign laws, making the case harder and more expensive to litigate.
Overall, the ECJ should not follow the suggestion of the BGH. And certainly the
European legislator should not repeat its attempt to change the contents of the Regu-
lation introducing new considerations into an old Directive which does not even
regulate the issue of jurisdiction for direct actions.

8 A forum actoris of the injured party is not created by virtue of Art. 5 (5) even if the
insurer provides for a claims representative in the country where the injured party is
domiciled.16 However, frequently the harmful event will occur in the country in which
the injured party is domiciled and, therefore, jurisdiction is granted to the courts of this
country by virtue of Art. 10 clause one.17

8a According to the Schlosser Report,18 an agreement on jurisdiction validly19 entered into
by the parties to the insurance contract (i.e. the insurer and the policyholder) shall not
bind the injured party.20
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15c See supra, Art. 11 note 5 (Heiss).
15d Cases in which the tort was committed in the country where the injured party is domiciled are not

really relevant, because Art.11 (2) in connection with Art.10 grants jurisdiction to the courts of the

place where the harmful event occurred anyway. Moreover, the law applicable to the tort will be, in

most of these cases, the law of the harmful event as well.
16 Insurers are obliged to install a claims representative according to Art. 4 (1) of the Fourth Motor

Insurance Directive (see fn.102); see Heiss, in: Reichert-Facilides/Schnyder (eds.), Versicherungsrecht

in Europa – Kernperspektiven am Ende des 20.Jahrhunderts (2000), p.105, 145 et seq.; Staudinger, in:

Rauscher Art.11 note 7.
17 See Art.10 note 1 (Heiss).
18 Report Schlosser para. 116.
19 See e.g. the prorogation allowed by Art.13 (3).
20 See also CA Paris D. 1991 Somm 285 = Kaye, Case Law, 434; a critical analysis of this position is

presented infra Art.13 note 17 (Heiss).



3. Joining of policyholder or insured as a party to the action

9If an injured party sues the insurer directly, he may still want the policyholder or
insured to be joined as a party in the same procedure. Art. 11 (3) grants to the court
holding jurisdiction for the direct action jurisdiction also for the joined procedure
against the policyholder or insured. However, the joining is only admissible if the law
governing the direct action permits it. The joining is supposed to be a technique by
which irreconcilable judgments and fraud can be prevented.21

Article 12

(1) Without prejudice to Article 11(3), an insurer may bring proceedings only in the courts
of the Member State in which the defendant is domiciled, irrespective of whether he is the
policyholder, the insured or a beneficiary.
(2) The provisions of this Section shall not affect the right to bring a counter-claim in the
court in which, in accordance with this Section, the original claim is pending.

I. Restricted choice of forum by the insurer

1. Aim and scope of (1)

1Art.12 aims at protecting the defendant policyholder (as well as defendant third party
beneficiaries) by restricting the choice of the forum on the side of the insurer. The
reference to Art. 4 given by Art. 8 makes clear that this protection is only afforded to
policyholders domiciled in a Member State. On the other hand, the domicile of the
insurer is irrelevant in the context of Art. 12 (1).1

2. Restriction to the forum rei

2In principle, the insurer may bring his action only in the courts of the Member State in
which the defendant policyholder or defendant third party beneficiary is domiciled.2

Jurisdiction depends on the domicile of the defendant at the time when the action is
filed. This rule corresponds with Art. 2 (1). However, at least two peculiarities of
Art. 12 (1) have to be mentioned: Art. 12 (1) is, first of all, mandatory as far as Art. 13
and Art.14 do not allow deviations to the detriment of the policyholder. Secondly, the
insurer cannot avail himself of special jurisdictions, e.g. those granted by Art. 5 and
Art. 6.3
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21 See Report Jenard p. 32.
1 Lord Steyn in Jordan Grand Prix Ltd. and others v. Baltic Insurance Group, [1999] 2 W. L. R. 134 [138]

(H. L.).
2 See e.g. Fuentes Camacho, Los contratos de seguro y el derecho intenacional privado en la Uni
n

Europea (1999), p. 53.
3 Note, however, the exceptions presented infra Art.12 notes 5 et seq. (Heiss).



3. Joint policyholders

3 If there are two or more policyholders to an insurance contract, the insurer must sue
every individual policyholder in the courts of the Member State where he is domiciled
even if all defendants are jointly liable for the claim of the insurer (e. g. premiums
due4).5 The insurer cannot rely on Art. 6 (1).6

4 If, on the other hand, one policyholder pays the insurer the amount jointly owed by all
policyholders, he may sue the other policyholders for reimbursement of an adequate
share. Such a claim is not considered a “matter relating to insurance” and, therefore,
not subject to Section 3. As a consequence, the policyholder may rely on all fora
granted by Art. 2, Art. 5 and Art. 6, where applicable. When he is sued by the insurer
for payment of the premium, he may also invoke Art. 6 (2) (action on a warranty or
guarantee).

II. Exceptions

1. Counter-claim (Art.12 (2))

5 If the policyholder sues the insurer and chooses a forum granted by Section 3, there is
no reason any more to prevent an insurer from suing on a counter-claim in the same
court. This is why Art. 12 (2) provides the insurer with the same forum for its counter-
claim.7

6 The right to bring a counter-claim under Art. 12 (2) depends upon the fulfilment of the
criteria of Art. 6 par 3. Accordingly, the counter-claim of the insurer must arise out of
the same contract or facts on which the original claim of the policyholder or third
party beneficiary is based.8 It must also arise between the same parties, because the
policy of non-fragmentation of legal proceedings has been trumped in Section 3 by
giving primacy to the protection of the insured.9
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4 Joint liability of all policyholders for payment of premium is established e.g. by the OGH WBl 1989,

338.
5 See the critical analysis by Blanco-Morales Limones, in: Calvo Caravaca Art.11 CB note 9.
6 See Lord Steyn in Jordan Grand Prix Ltd., and others v. Baltic Insurance Group, [1999] 2 W. L. R. 134

[138] (H. L.).
7 As to Art.12 (2) in comparison with Art. 6 (3) Blanco-Morales Limones, in: Calvo Caravaca Art.11

CB notes 24-26; also Kropholler Art.12 note 3.
8 In more detail see Art. 6 notes 43-45 (Muir Watt).
9 Jordan Grand Prix Ltd. and others v. Baltic Insurance Group [1999] 2 W. L. R. 134, 140 (H. L., per Lord

Steyn).



2. Art. 5 (5)

7Art. 5 (5) remains applicable also in matters relating to insurance (Section 3) accord-
ing to Art. 8. Art. 5 (5) does not only apply to establishments of the insurer but also of
the policyholder.10 It follows, that an insurer may rely on Art. 5 (5) if the criteria of this
provision are fulfilled. One prerequisite is that the defendant policyholder is domiciled
in a Member State.11

3. Art. 11 (3)

8Art.12 (1) also refers to Art. 11 (3) making clear that it does not derogate this provi-
sion.12

Article 13

The provisions of this Section may be departed from only by an agreement:
1. which is entered into after the dispute has arisen, or
2. which allows the policyholder, the insured or a beneficiary to bring proceedings in courts

other than those indicated in this Section, or
3. which is concluded between a policyholder and an insurer, both of whom are at the time

of conclusion of the contract domiciled or habitually resident in the same Member State,
and which has the effect of conferring jurisdiction on the courts of that State even if the
harmful event were to occur abroad, provided that such an agreement is not contrary to
the law of that State, or

4. which is concluded with a policyholder who is not domiciled in a Member State, except in
so far as the insurance is compulsory or relates to immovable property in a Member State,
or

5. which relates to a contract of insurance in so far as it covers one or more of the risks set
out in Article 14.

I. Semi-mandatory Character of Section 3, Art.13 (2)

1. Agreements to the benefit of the policyholder or third party beneficiary

1The basic rule contained in Art.13 (2) allows prorogation agreements to the benefit of
the policyholder and third party beneficiaries, i.e. agreements that allow the policy-
holder or the third party beneficiary to bring proceedings in courts other than those
indicated in Section 3. In turn, the choice of forum of the policyholder or the third
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party beneficiary may not be restricted and the choice of forum of the insurer may not
be broadened by an agreement on jurisdiction.1

2. Agreements violating Art. 13

2 Agreements on jurisdiction which are contrary to Art. 13 are void according to Art. 23
(5).2

3. The impact of Art. 35 (1) and Art. 45 (1)

3 If a court of a Member State assumes jurisdiction based on an invalid agreement on
jurisdiction, a judgement of this court will not be recognised and enforced in other
Member States.3 Thereby, the protection of the policyholder and third party benefi-
ciaries is further improved.

4. Art. 5 (5) as an exception?

4 Art. 8 reserves the applicability of Art. 5 (5) also in matters relating to insurance. In
general, Art. 5 (5) may be derogated by an agreement on jurisdiction. From a syste-
matic point of view this should also be the case in matters relating to insurance. Art. 8
does not incorporate Art. 5 (5) into Section 3, which would make the provision man-
datory. Instead, Art. 8 only refers to Art. 5 (5). As a result, Art. 5 (5) should be non-
mandatory even in matters relating to insurance. However, this result is contrary to the
purpose of Section 3. It is probably also not in line with what the purpose of the
legislator was. The reference to Art. 5 (5) was introduced to replace the former Art. 8
(2) Brussels Convention of 1968 which granted jurisdiction to the courts at the place
where the insurance intermediary had its domicile. Probably the legislator did not
realise that a mandatory rule was replaced by a non-mandatory rule. Since the matter
requires clarification, courts dealing with it should refer the case to the ECJ for a
preliminary ruling.

5. Arbitration

5 Art.1 (2) (d) makes clear that the Regulation does not apply to arbitration. This also
applies to matters relating to insurance. As a consequence, parties to an insurance
contract can opt out of the regime of the Regulation by an arbitration agreement.4
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1 See also Gaudemet-Tallon, p. 220 talking about a “principe d’interdiction des prorogations de com-

petences”.
2 Art. 23 (5) reads: “. . . shall have no legal force .. .”; see BGE 124 III 436, 441 and 443.
3 See Art. 35 (1) and Art. 45 (1); see e.g. BGHZ 74, 248; see also Aud. Prov. Madrid nfflm. 26/2001

(Secci
n 12a) of 22 January 2001; Fuentes Camacho, Los contratos de seguro y el derecho intenacional

privado en la Uni
n Europea (1999), p. 45.
4 See also Collins, in: Dicey/Morris para. 11-312; Seatzu, Insurance in Private International Law (2003)

p. 57; an arbitration clause may, however, be abusive and thereby void: see Elisa María Mostaza Claw

v. Centro Móvíl Milenium SL, (Case C-168/05) nyr.



6Arbitration as mentioned in Art.1 (2) (d) only covers private procedures that lead to a
decision in law. In my view, an agreement calling for experts to decide on certain
matters of fact which are prejudicial to a claim of an insured5 (such as the degree of
invalidity of the insured in accident insurance) do not constitute arbitration proce-
dures within the meaning of Art. 1 (2) (d).6 This should hold true even if the court
should be bound by the findings of the experts. The court, competent under Section 3,
would retain jurisdiction over these issues and determine by the law applicable wheth-
er it is bound by the findings of the experts.

II. Limited party autonomy

1. Special and large risks (Art. 13 pat. 5)

7No protection of the policyholder is needed in branches of insurance in which policy-
holders usually appear to be economically as well as professionally strong.7 This is the
case with insurances taken by policyholders for special or large risks as listed in Art.14.
This is why in these cases Art. 13 (5) grants full party autonomy to the parties.8

2. Ex post agreements on jurisdiction (Art. 13 (1))

8Agreements on jurisdiction which are detrimental to the policyholder are valid as long
as they are concluded after the dispute has arisen.9 The legislator assumes that the
policyholder knows about the risks of agreements on jurisdiction once the dispute has
arisen. As a result, he will be hesitant to conclude such an agreement. The need to
protect the policyholder lapses once matters have come that far.10

3. Third country policyholders (Art. 13 (4))

9Even though policyholders domiciled in a third country are in need of protection, they
are not granted such protection under Section 3. Therefore, insurers may freely con-
clude agreements on jurisdiction with third country policyholders.

10There are, however, two exceptions to this rule.11 The first one relates to the insurance
of immovable property situated in a Member State, while the second one concerns
mandatory insurance imposed on the third country policyholder by the law of a Mem-
ber State. In these two cases an agreement on jurisdiction concluded with a third
country policyholder may not depart from the provisions of Section 3. This restriction
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9 See Art.13 (1).

10 As to Art. 13 (1) see Fricke, VersR 1997, 399, 403.
11 Critical as to these exceptions Hub p.167 et seq.



can only be of relevance to clauses applying to actions of the third country policy-
holder brought against an insurer domiciled or established (Art. 9 (2)) in a Member
State. An agreement on jurisdiction for actions brought against the third country
policyholder would not depart from Section 3, because its provisions, i.p. Art. 12, do
not apply in such a situation. The same is true if the prorogation agreement applies to
actions brought by a third country policyholder against a third country insurer who is
neither domiciled nor established (Art. 9 (2)) in a Member State.

4. Derogation of Art.10 and Art.11 (1) (Art.13 (3))

11 Finally, parties may derogate Art. 10 and Art.11 (1) by an agreement on jurisdiction.
Such agreement is permitted by Art.13 (3) if three conditions are met. Firstly, the
insurer and the policyholder must be domiciled or habitually resident in the same
Member State. Secondly, the law of that Member State must permit the prorogation
agreement. Thirdly, the agreement must confer jurisdiction on the courts of that State.

III. Validity and effects of an agreement on jurisdiction

1. Formation of the agreement on jurisdiction

12 Section 3 does not provide any rules governing the formation of an agreement on
jurisdiction. It also does not directly refer to Art. 23. Nevertheless, there can be no
doubt that Art. 23 also applies in matters relating to insurance.12 Further more, Art. 23
(5) directly refers to Art. 13 indicating that an agreement on jurisdiction in matters
relating to insurance is governed by Art. 23.13 Thereby, parties are protected by the
requirements as to consensus and form in Art. 23.14

2. Parties affected by an agreement on jurisdiction

a) Policyholder, insured and beneficiary
13 A valid agreement on jurisdiction is binding upon the insurer and the policyholder.

The ECJ has held that a valid agreement also has an effect on the insured or the
beneficiary, at least in their own favour.15
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p. 55.
13 See also BGE 124 III 436, 441 and 443.
14 See Cass. Bull. Arr. 1997 IV no. 66: an agreement on jurisdiction lacking the form prescribed by

Art.17 Brussels Convention (now Art. 23 of the Regulation) was held invalid.
15 Gerling and Others v. Amministrazione del Tesore dello Stato, (Case 201/82) [1983] ECR 2503; see also

Hübner, IPRax 1984, 237.



14It is subject to dispute, whether an agreement on jurisdiction validly entered into
under Art. 13 may also be detrimental to the third party beneficiary. In general, agree-
ments to the detriment of third parties have no effect on them. A detrimental effect of
an agreement on jurisdiction arises whenever the defendant third party is subjected to
other jurisdictions than those provided for by the Regulation. Therefore, such agree-
ments do not bind the third party. To the contrary, it is at least doubtful whether an
agreement on jurisdiction is detrimental to a plaintiff third party if it restricts access to
the courts that hold international jurisdiction under the Regulation.16 The right, on
which the claim of the plaintiff third party beneficiary is based, was created by the
parties to the contract. It is commonly held in substantive insurance law that the in-
surer and the policyholder are free to limit the right of the beneficiary or to burden the
third party beneficiary with warranties.17 It is held in international insurance contract
law that a choice of law clause agreed upon by the insurer and the policyholder is
binding on the third party beneficiary.18 Finally, an arbitration clause binds the ben-
eficiary of a contract.19 As a consequence, an agreement on jurisdiction should equally
bind the third party beneficiary.20 However, the agreement on jurisdiction must be
entered, at the latest, together with the insurance contract granting rights to the third
party beneficiary. An ex post agreement21 would infringe an already vested right of the
third party.

15However, the Regulation has granted the third party beneficiary his own forum actoris
in Art. 9 (1) (b) and made this forum mandatory for mass risk insurances.22 Therefore,
as far as the forum actoris under Art. 9 (1) (b) is concerned, an agreement on jurisdic-
tion concluded between the insurer and the policyholder (and, by the same token, an
agreement on jurisdiction concluded by the insurer and the third party) cannot bind
the third party beneficiary. The only exception is the insurance of large and special
risks, where party autonomy is granted by Art.13 (5) in connection with Art.14.

16Within mass risk insurances the remaining party autonomy is described by Art.13 (3)
and (4). These provisions create a problem because they mention only the policy-
holder and remain silent as to the third party beneficiary. Following a recent ruling of
the ECJ,23 the provisions may be applied to the third party if it fulfils the relevant
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22 See Art.13 (2) which does not allow restrictions of Art. 9 (1) (b).
23 Société financière et industrielle du Peloux v. Axa Belgium et al., (Case C-112/03) [2005] ECR I-3707 =

IPRax 2005, 531; see note of Heiss IPRax 2005, 497.



criteria. In such case, the policyholder may agree on jurisdiction with the insurer and
thereby bind the third party within the limits of Art. 13 (3) and (4). As far as Art. 13
(3) is concerned, the third party must have his domicile or habitual residence in the
same Member State as the insurer when the insurance contract is formed. As far as
Art. 13 (4) is concerned, the third party must have his domicile in a third country.

b) Injured party
17 It is commonly held, that the fora granted for a direct action of an injured party under

Art. 11 (2) may not be derogated by an agreement on jurisdiction between the insurer
and the policyholder (e.g. an agreement in accordance with Art.13 (3)).24 Authors
supporting this view believe that an agreement on jurisdiction would be a contract to
the detriment of a third party, i.e. the injured party. However, this position is contrary
to the concept of a direct action in Art.11 (2) and in the substantive law. Unless
otherwise provided by law, the direct action only confers to the injured party a position
similar to a beneficiary under the contract. As far as there are no specific rules stating
otherwise, the rights of the injured party depend on the contents of the insurance
contract. If such contract contains an agreement on jurisdiction fulfilling the criteria of
validity under Art. 13, it should also be binding upon the injured party suing the insurer
directly.25

Article 14

The following are the risks referred to in Article 13(5):
1. any loss of or damage to:

(a) seagoing ships, installations situated offshore or on the high seas, or aircraft, arising
from perils which relate to their use for commercial purposes;

(b) goods in transit other than passengers’ baggage where the transit consists of or in-
cludes carriage by such ships or aircraft;

2. any liability, other than for bodily injury to passengers or loss of or damage to their bag-
gage:
(a) arising out of the use or operation of ships, installations or aircraft as referred to in

point 1(a) in so far as, in respect of the latter, the law of the Member State in which
such aircraft are registered does not prohibit agreements on jurisdiction regarding
insurance of such risks;

(b) for loss or damage caused by goods in transit as described in point 1(b);
3. any financial loss connected with the use or operation of ships, installations or aircraft as

referred to in point 1(a), in particular loss of freight or charter-hire;
4. any risk or interest connected with any of those referred to in points 1 to 3;
5. notwithstanding points 1 to 4, all “large risks” as defined in Council Directive 73/239/

EEC(7), as amended by Council Directives 88/357/EEC(8) and 90/618/EEC(9), as they may
be amended.
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I. Special risks

1Art.14 (1)-(4) relate to marine and aviation insurance.1 The list of risks given by
Art.14 (1)-(4) partly overlaps with Art.14 (5) in connection with Art. 5 (d) First
Non-Life Directive.2 The exemptions were introduced to serve the needs of the Eng-
lish insurance market.3

2Art. 14 (1) relates to casco insurances of seagoing ships and installations as well as
aircrafts which are commercially used. It also relates to transport insurance of goods in
transit (other than luggage of passengers) carried by such ship or aircraft.

3Art. 14 (2) relates to liability insurance. Such liability may, first of all, arise out of the
use or operation of ships, installations or aircrafts mentioned in Art.14 (1). As far as
liability arising out of the use or operation of an aircraft is concerned, the Member
State, in which the aircraft is registered, may prohibit agreements on jurisdiction.4

Secondly, liability may arise out of loss caused by the goods in transit.5

4Art. 14 (3) refers to any financial loss arising out of the use or operation of ships,
installations or aircrafts. Art. 14 (3) mentions loss of freight and loss of charter-hire
as examples.

5Art. 14 (4) grants party autonomy to the insurance of any other risk connected with
any of the risks mentioned in Art.14 (1)-(3). Even though such connected risks must
not be covered within the same policy6 there must be some link to the risks mentioned
in Art.14 (1)-(3).7

II. Large risks

6The Brussels and Lugano Convention do not provide for more party autonomy than
what has just been described (Art. 14 (1)-(4) of the Regulation). This has been criti-
cised in legal literature because large policyholders, who are economically and profes-
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20. Jahrhunderts (2000), p.105‚ 127; see also Minister of Agriculture, Food and Forestry v. Alte Leipziger

Versicherung AG, [2000] 4 I. R. 32 (S. C.).



sionally equal to the insurer, would not need such protection.8 However, general
criteria for what would constitute a large risk were thought to be hard to determine
if not impossible for a long time.9 The situation changed when the Second Non-Life
Directive10 introduced Art. 5 (d) into the First Non-Life Directive11 defining large risks
mainly for the purposes of conflict of laws.12 Whereas the directives granted party
autonomy as to the choice of the law applicable to insurances of large risks, agreements
on jurisdiction were still not permitted.13 New Art.14 (5)14 does away with this dis-
parity and grants party autonomy also in international procedural law by a dynamic
reference to the relevant provisions in the Directives’ law.15

7 The relevant provisions in the Directives’ law as referred to by Art.14 (5) read as
follows:

Art. 5 First Non-Life Directive
[Excerpt]

‘(d) “large risks” means:

(i) risks classified under classes 4, 5, 6, 7, 11 and 12 of point A of the Annex;
(ii) risks classified under classes 14 and 15 of point A of the Annex, where the
policy-holder is engaged professionally in an industrial or commercial activity or
in one of the liberal professions, and the risks relate to such activity;

Art 14
7

Brussels I Regulation

on Jurisdiction and Recognition in Civil and Commercial Matters

298 March 2007

8 In more detail Heiss (fn. 7), p. 105, 113 et seq.
9 See the observations in Tradigrain SA v SIAT SpA and others, [2002] 2 Lloyd’s Rep. 553 para. 41

(Q. B. D., Colman J.); also Gaudemet-Tallon p. 216.
10 Art. 5 Council Directive 88/357/EEC of 22 June 1988 on the coordination of laws, regulations and

administrative provisions relating to direct insurance other than life assurance and laying down

provisions to facilitate the effective exercise of freedom to provide services and amending Directive

73/239/EEC, OJ 1988 L 172/1.
11 Council Directive 73/239/EEC of 24 July 1973 on the coordination of laws, regulations and admin-

istrative provisions relating to the taking-up and pursuit of the business of direct insurance other than

life assurance, OJ 1973 L 228/3.
12 The provision was amended by Art. 2 Council Directive 90/618/EEC of 8 November 1990 amending,

particularly as regards motor vehicle liability insurance, Directive 73/239/EEC and Directive 88/357/

EEC which concern the coordination of laws, regulations and administrative provisions relating to

direct insurance other than life assurance, OJ 1990 L 330/44.
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14 An overview of the changes is given by Fricke, VersR 1999, 1055, 1059.
15 As to this change see also Sánchez Lorenzo, in: Borrás (ed.), Cooperaci
n Jurdica Internacional en

Materia Civil: El Convenio de Bruselas (2001), p. 201, 205; critically as to the reference to Directives
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(iii) risks classified under classes 3, 8, 9, 10, 13 and 16 of point A of the Annex in
so far as the policy-holder exceeds the limits of at least two of the following three
criteria:
– balance-sheet total: 6,2 million ECU,
– net turnover: 12,8 million ECU,
– average number of employees during the financial year: 250.

If the policy-holder belongs to a group of undertakings for which consolidated
accounts within the meaning of Directive 83/349/EEC (7) are drawn up, the
criteria mentioned above shall be applied on the basis of the consolidated ac-
counts.
Each Member State may add to the category mentioned under (iii) risks insured by
professional associations, joint ventures or temporary groupings.’

Point A of the ANNEX to the First Non-Life Directive
[Excerpt]

“A. Classification of risks according to classes of insurance
1. ...
2. .. .
3. Land vehicles (other than railway rolling stock)

All damage to or loss of
– land motor vehicles
– land vehicles other than motor vehicles

4. Railway rolling stock
All damage to or loss of railway rolling stock

5. Aircraft
All damage to or loss of aircraft

6. Ships (sea, lake and river and canal vessels)
All damage to or loss of – river and canal vessels
– lake vessels
– sea vessels

7. Goods in transit (including merchandise, baggage, and all other goods)
All damage to or loss of goods in transit or baggage, irrespective of the form of transport

8. Fire and natural forces
All damage to or loss of property (other than property included in classes 3, 4, 5, 6 and 7) due to fire
– explosion
– storm
– natural forces other than storm
– nuclear energy
– land subsidence

9. Other damage to property
All damage to or loss of property (other than property included in classes 3, 4, 5, 6 and 7) due to hail
or frost, and any event such as theft, other than those mentioned under 8

10. Motor vehicle liability
All liability arising out of the use of motor vehicles operating on the land (including carrier’s liability)
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11. Aircraft liability
All liability arising out of the use of aircraft (including carrier’s liability)

12. Liability for ships (sea, lake and river and canal vessels)
All liability arising out of the use of ships, vessels or boats on the sea, lakes, rivers or canals
(including carrier’s liability)

13. General liability
All liability other than those forms mentioned under Nos 10, 11 and 12

14. Credit – insolvency (general)
– export credit
– instalment credit
– mortgages
– agricultural credit

15. Suretyship
– suretyship (direct)
– suretyship (indirect)

16. Miscellaneous financial loss
– employment risks
– insufficiency of income (general)
– bad weather
– loss of benefits
– continuing general expenses
– unforeseen trading expenses
– loss of market value
– loss of rent or revenue
– indirect trading losses other than those mentioned above
– other financial loss (non-trading)
– other forms of financial loss

17. .. .”
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Introduction

1 The Brussels I Regulation contains in Section 4 three provisions on jurisdiction over
consumer contracts (Artt. 15-17). Art. 15 determines the scope of application of the
provisions, and the Article contains a definition of “a consumer”. The rules of juris-
diction are set forth in Art.16, and Art.17 determines to what extent the rules may be
departed from by agreement.

2 Section 4 of the Brussels I Regulation is a comprehensive regime for consumer con-
tracts. Thus, the Section has priority over the general and special rules of jurisdiction
in Sections 1 and 2. As a consequence, Artt. 2-7 are inapplicable where the contract is
covered by Section 4. On the other hand, Section 3 and Section 6 of the Brussels I
Regulation have priority over Section 4. Consequently, insurance contracts with con-
sumers as well as consumer contracts concerning matters where exclusive jurisdiction
is granted to the courts of a Member State are regulated exclusively by Sections 3 and 6
respectively. For instance, a contract concluded with a consumer concerning a tenancy
over immoveable property is covered exclusively by Art. 22 (1).

I. Ratio legis

3 The purpose of Section 4 of the Brussels I Regulation is to protect the weaker party,
here the consumer, by rules of jurisdiction more favourable to his interests than pro-
vided for by the general rules. Furthermore, in consumer contracts, only limited party
autonomy is accepted.1

4 In brief, provided the contract falls within the scope of application of Section 4, the
other party to the contract can only sue the consumer in the Member State where the
consumer is domiciled. On the other hand, the consumer can institute proceedings
against the other party to the contract either in the Member State, where the con-
sumer is domiciled, or in the Member State where the other party is domiciled. Finally,
Section 4 limits the effects of jurisdiction clauses because, gene-rally, such clauses can
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only be entered into after the dispute has arisen. However, such clauses are also per-
mitted if they allow the consumer to bring proceedings in other courts than those
prescribed by Section 4.

5The importance of the protective character of Section 4 of the Brussels I Regulation is
emphasized at the stage of recognition and enforcement. Although the general rule is
that the jurisdiction of the foreign court may not be reviewed, an exception is made,
inter alia, for cases covered by Section 4.2 According to Art. 35 (1), a judgment shall
be denied recognition and enforcement if it conflicts with Section 4. Consequently, a
judgment from a court that took jurisdiction over a consumer domiciled in another
Member State and whose contract falls within Section 4 can be denied recognition and
enforcement. However, the level of consumer protection in respect of recognition and
enforcement is lower under the Brussels I Regulation than under the Brussels Con-
vention because under the Regulation, in contrast to the Convention, neither of the
grounds for denying re-cognition and enforcement of a judgment can be reviewed by
the first instance court handling re-cognition and enforcement.3

6The ECJ has emphasized that the objectives, as comprised in Artt. 15 and 16 of the
Brussels I Regulation (Artt. 13 and 14 of the Brussels Convention), were inspired so-
lely by a desire to protect certain categories of buyers. Thus, the buyers covered are
only buyers in need of protection, their financial position being one of weakness in
comparison with sellers because they are private final consumers and are not engaged
in trade or professional activities when buying the product acquired. Consequently,
the compulsory jurisdiction of Art. 16 (2) of the Brussels I Regulation must be strictly
limited to the objectives proper to Section 4. According to the ECJ, this interpreta-
tion is justified because the jurisdictional provisions of Section 4 derogate from the
general principles of the system laid down by the Convention in matters concerning
contracts, such as Artt. 2 and 5 (1).4 Finally, the ECJ has stated that the protective
role fulfilled by Section 4 implies that the application of the rules of special jurisdic-
tion laid down to that end should not be extended to persons for whom that protec-
tion is not justified.5
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7 According to the ECJ, all concepts in Section 4 of the Brussels I Regulation should be
subject to a uniform interpretation independent of national laws of the Member States
in order to ensure the harmonious and efficient operation of the provisions.6

II. Legislative history

8 Section 4 of the Brussels I Regulation has been taken over from the Brussels Conven-
tion. However, over the years certain amendments have been made, partly due to
political considerations based on an increased need for consumer protection, partly
due to new technologies.

9 Originally, Section 4 of the Brussels Convention was only applicable to sale of goods
on instalment credit terms and contracts for loans repayable by instalments.7 At that
time, the provisions were inspired by national law in some of the original Contracting
States to the Brussels Convention. Based on social considerations, the policy behind
Section 4 was to offer jurisdictional protection to the buyer in contracts for sale of
goods on instalment credit terms.8

10 Following the entry of the United Kingdom, Ireland and Denmark in the EEC and
prior to the extension of the Brussels Convention to include these Member States,
Section 4 of the Brussels Convention was amended in 1978 in three ways.

11 Firstly, it was decided to expand the scope of Section 4 to cover consumer contracts
and not just, as had previously been the case, sale of goods on instalment credit terms
and loans repayable by instalments. Consequently, a definition of a “consumer” was
added. These amendments to the Brussels Convention made it clear that the common
trend to focus on and increase consumer protection in national law in the Member
States at that time had become official policy of the EEC in the context of interna-
tional litigation. Furthermore, according to Schlosser, an unacceptable situation would
arise if consumers were deprived of their national rights to protection when acting
across European borders. Consequently, it was essential to offer consumers a fair base of
jurisdiction in intra-European trade. By making these amendments, the drafters of the
revised Brussels Convention, 1978 also codified the interpretation of Art. 13 of the
Brussels Convention made by the ECJ in Société Bertrand v. Paul Ott KG.9 In this judg-
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ment, the ECJ held that the concept of sale of goods on instalment credit terms did not
cover sales and loans between parties acting in the course of business.

12Secondly, it was decided that in addition to loans repayable by instalments, Section 4
should also cover any other form of credit granted to finance the sale of goods.

13Thirdly, a new group of contracts should be covered by Section 4; viz. contracts with a
certain specified connection to the Member State where the consumer is domiciled.
According to Art. 13 (1) (3) of the Brussels Convention, any other contract for the
supply of goods or services would be covered by Section 4, provided that in the con-
sumer’s country of domicile, the conclusion of the contract was preceded by a specific
invitation addressed to the consumer directly or by advertising, and the consumer took,
in that State, the steps necessary for the conclusion of the contract. These conditions
should ensure procedural consumer protection in cases where the circumstances sur-
rounding the consumer contract had sufficient connection to the Member State where
the consumer is domiciled.10 In broad terms, this provision rests on the idea that the
commercial party is “fishing” for consumers by either targeting them in their home
country or by advertising in that country, and in that way, reaching out for them in
order to do business with them.

14During the revision of the Brussels and Lugano Conventions in 1998-99, the working
party composed of delegates from all EU and EFTA Member States discussed the ap-
plication of the provisions of Section 4 of the Brussels and Lugano Conventions in
respect to new technologies. In particular, the growing use of e-commerce was at the
core of the discussions.11 The working party examined three issues in this context.

15The first issue was whether Section 4, if untouched, would cover consumer contracts
concluded over the Internet. It was the general understanding of the working party
that Art. 13 (1) (3) of the Brussels Convention did indeed cover such contracts, pro-
vided that the setup of the seller’s e-business could be regarded as either a specific
invitation addressed to the consumer in his state or as advertising in the consumer’s
state, and provided that the consumer took the steps necessary for the conclusion of
the contract (the click) in his own State.12

16The second issue was whether Art. 13 (1) (3) of the Brussels Convention should be
clarified in order to explicate that e-commerce is covered by the provision while
maintaining the principle the provision is based on. There was unanimous agreement
that this should be the case.
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17 The third issue was whether this solution was a sound one from a political perspective.
Once again, there was general agreement that the continuous need for consumer
protection justified the solution. The working party found that the consumer is in a
very weak position when shopping over the Internet because the consumer in most, if
not all, cases pay in advance of delivery. Consequently, the seller is hardly going to
institute proceedings against the consumer.

18 The working party also found that maintaining procedural consumer protection in a
European context would in fact improve e-business because consumers will be more
willing to buy products and services over the Internet when they have sound legal
protection.13 In view of these considerations, the working party redrafted Art. 13 (1)
(3) of the Brussels Convention. The new provision appears as Art. 15 (1) (c) of the
Brussels Regulation.

19 Another difference between the Brussels Convention and the Brussels I Regulation is
that Art. 13 (1) (3) of the Convention only covered contracts for the supply of goods or
services, whereas the provision under the Regulation is not limited to such contracts,
but also covers all other cases of consumer contracts whether they concern goods, ser-
vices or other subjects.14

20 Finally, under the Brussels Convention Section 4 did not apply to a contract for
transport.15 However, under the Brussels I Regulation, this exception has been re-
defined so that the exception does not include package tours.16 The amendment is
only clarifying in nature.

Article 15

(1) In matters relating to a contract concluded by a person, the consumer, for a purpose
which can be regarded as being outside his trade or profession, jurisdiction shall be deter-
mined by this Section, without prejudice to Art. 4 and point 5 of Art. 5, if:
(a) it is a contract for the sale of goods on instalment credit terms; or
(b) it is a contract for a loan repayable by instalments, or for any other form of credit, made

to finance the sale of goods; or
(c) in all other cases, the contract has been concluded with a person who pursues com-

mercial or professional activities in the Member State of the consumer’s domicile or, by
any means, directs such activities to that Member State or to several States including
that Member State, and the contract falls within the scope of such activities.
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(2) Where a consumer enters into a contract with a party who is not domiciled in the
Member State but has a branch, agency or other establishment in one of the Member States,
that party shall, in disputes arising out of the operations of the branch, agency or establish-
ment, be deemed to be domiciled in that State.
(3) This Section shall not apply to a contract of transport other than a contract which, for an
inclusive price, provides for a combination of travel and accommodation.

I. Matters relating to a contract . . . . . . . . 5

II. The consumer . . . . . . . . . . . . . . . . . . . . . . . . . 12

III. The list of contracts . . . . . . . . . . . . . . . . . . 21

1. Sale of goods on instalment

credit terms . . . . . . . . . . . . . . . . . . . . . . . . . 23

2. Credit contracts financing

sale of goods . . . . . . . . . . . . . . . . . . . . . . . . . 26

3. All other contracts . . . . . . . . . . . . . . . . . 28

IV. General exception . . . . . . . . . . . . . . . . . . . . . 38

V. Other party not domiciled in a

Member State . . . . . . . . . . . . . . . . . . . . . . . . . 40

1Art. 15 of the Brussels Regulation determines the scope of application of the provisions
on jurisdiction for consumer contracts.

2According to the Brussels I Regulation, Art. 15 (1), in order to be covered by Section 4,
there must a dispute relating to a contract concluded by a consumer. Furthermore, the
contract must be one of three types of contracts listed in Art.15 (1) (a)-(c). However,
Art. 15 (3) contains a general exception to the scope of the application of Section 4.
Finally, Art. 15 (2) sets up a technical rule concerning contracts entered into by the
consumer with a party not domiciled in a Member State.

3The provisions of Section 4 of the Brussels I Regulation are independent of the general
scheme of the Regulation.1 Consequently, if Art. 15 covers the consumer contract,
jurisdiction can only be determined by Artt. 16 and 17 and not, for instance, Artt. 2
and 5. However, if the consumer contract does not fall within Art.15, the general
scheme of the Regulation applies, e.g. Artt. 2 and 5.

4Jurisdiction determined by Section 4 of the Brussels I Regulation is without prejudice
to Art. 4 and Art. 5 (5). An identical reservation is contained in Art. 8 of the Brussels I
Regulation. The reference to Art. 4 means that the provisions of jurisdiction of Artt. 16
and 17 only apply in respect of defendants domiciled in a Member State. The reference
also means that Member States can apply their own rules on international jurisdiction
against defendants domiciled in non-Member States. However, as mentioned earlier,
Art. 15 (2) contains an exception from the reservation. The reference to Art. 5 (5)
means that branch jurisdiction under this provision can be applied even if the contract
falls within the scope of Section 4.
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I. Matters relating to a contract

5 According to the Brussels I Regulation, Art. 15 (1), Section 4 applies to disputes
relating to a contract concluded by a consumer. The concept of a contract should be
interpreted in the same manner as under Art. 5 (1) since Art. 15 is a lex specialis of
Art. 5 (1).2 In particular, this will also cover claims relating to void contracts. Further-
more, at least in the Commission’s opinion, the concept of contract includes timeshare
agreements concerning immoveable property.3 However, so far such contracts have
been regarded as covered by Art. 22 (1) concerning exclusive jurisdiction.

6 The concept of a contract has caused some difficulties with respect to Section 4 of the
Brussels I Regulation. The ECJ has been faced with two requests for interpretation of
the concept in Rudolf Gabriel and in Petra Engler v. Janus Versand GmbH.4

7 In Rudolf Gabriel, a German company sold goods by mail order, inter alia, in Germany
and Austria. An Austrian consumer received several personalised letters at his private
address from the German company, which led him to believe that he was the winner of
a prize being a sum of money provided he ordered goods of a certain minimum value
from the German company. It appeared from various letters sent to the consumer that
the indicated prize was not a firm promise to pay the prize. The consumer ordered the
goods, but did not receive the prize. Consequently, the consumer instituted proceed-
ings in Austria according to Art. 14 (1) of the Brussels Convention (Art. 16 (1) of the
Brussels I Regulation).

8 The issue at stake was whether or not the proceedings instituted by the consumer
where contractual in nature and thus covered by Section 4. The ECJ found that the
consumer and the company were linked to each other by virtue of the contract for the
sale of goods, and that the contract was of the type listed in Art.13 (1) (3) of the
Brussels Convention (Art. 15 (1) (a) of the Brussels I Regulation). Furthermore, the
ECJ found that the correspondence sent by the German company to the Austrian
consumer established an indissociable relationship between the promise of financial
benefit and the order for goods, that order being presented by the seller as a prerequisite
for the grant of the promised financial benefit in order to persuade the consumer to
enter into a contract. As the consumer concluded the contract for the sale of goods
essentially, if not exclusively, by reason of the seller’s promise of financial benefit,
which was substantially higher than the minimum amount required for the order, the
ECJ concluded that the consumer’s claim was contractual in nature. Consequently, the
court competent to deal with a consumer contract also has jurisdiction in respect of the
claim concerning the proposed prize.5 In reaching this result, the ECJ emphasized the
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need for a court to have jurisdiction in respect of actions that are linked so closely to
the contract as to be indissociable. The ECJ also stressed the need to avoid, as far as
possible, a situation in which several courts have jurisdiction in respect of one and the
same contract.6

9A similar, yet distinct, issue arose in Petra Engler. An Austrian national domiciled in
Austria received a letter personally addressed to her at her domicile from a German
mail order company. The letter contained a “payment notice” that led her to believe
that she had won a prize of money in a lottery organised by the mail order company.
The Austrian national also received a catalogue of goods marketed by the German
company intended to induce her to conclude a contract for the purchase of goods
offered by the German company. The payment notice contained the name and address
of the Austrian national as well as the conditions for receiving the prize. The condi-
tions were in small print. The Austrian national was instructed in the notice to sign
and return the notice immediately to the German company which she did. The Aus-
trian then believed that that was sufficient to obtain the promised prize. However, the
German company refused to pay the prize to the Austrian. Consequently, the Austrian
national brought proceedings in Austria under national law claiming the prize.

10The ECJ was asked, inter alia, whether the claim constituted a claim in contract under
the Brussels Convention. The ECJ first examined whether the claim was contractual
in nature in respect of Art. 13 of the Brussels Convention (Art. 15 of the Brussels I
Regulation) since this provision constitutes a lex specialis in relation to Art. 5 (1).
The ECJ stated that Art. 13 (1) (3) is only applicable insofar that the claimant is a
private final consumer not engaged in trade or professional activities, that the legal
proceedings relate to a contract between that consumer and the professional vendor
for the sale of goods or services which has given rise to reciprocal and interdependent
obligations between the two parties, and that the conditions set out in Art. 13 (3) (a)
and (b), which require a contract to be concluded, are fulfilled. The ECJ found that
the present situation was not covered by Art.13 of the Brussels Convention because
the vendor’s initiative was not followed by the conclusion of a contract between the
consumer and the vendor. The Court stressed that the Austrian national did not as-
sume any obligations towards the German company by claiming the award of the prize.
In conclusion, the claim was not contractual in nature in the context of Art. 13 of the
Brussels Convention (Art. 15 of the Brussels I Regulation).7 On the other hand, the
ECJ found that the claim, subject to certain conditions, was covered by Art. 5 (1) of
the Brussels Convention because that provision does not require the conclusion of a
contract.8
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11 Section 4 of the Brussels Regulation does not cover all consumer contracts. The Sec-
tion only covers the contracts listed in Art.15. Furthermore, Section 4 does not cover
insurance contracts with consumers since Section 3 (Artt. 8-12) regulates such con-
tracts. Consequently, Section 3 governs an insurance contract with a consumer.9 Fi-
nally, consumer contracts falling within the ambit of Section 6 concerning exclusive
jurisdiction are not regulated by Section 4, but by Section 6. As a result, the ordinary
rules on jurisdiction in Sections 1 and 2 regulate consumer contracts not governed by
Section 3, Section 4 or Section 6.

II. The consumer

12 Section 4 of the Brussels I Regulation only applies to consumer contracts. According to
Art. 15 (1), a consumer contract is defined as a contract concluded by a person for a
purpose which can be regarded as being outside his trade or profession. This definition
is a codification of the ECJ’s judgment in Société Bertrand v. Paul Ott KG.10 Further-
more, the definition is adopted from Art. 5 of the Rome Convention on the Law
Applicable to Contractual Obligations. Consequently, the explanatory report to the
Rome Convention is of importance when interpreting the consumer concept of the
Brussels I Regulation.11 The concept of a consumer is a uniform concept. The ECJ has
emphasized this point stating that the concept of a consumer is the principal factor in
the determination of rules governing jurisdiction.12

13 The ECJ has interpreted the concept of a consumer contract in a number of cases. The
starting point is Société Bertrand v. Paul Ott KG. In this case, a dispute arose between
two commercial parties concerning a sale of a machine where payment was to be made
by way of bills of exchange spread over a period of time. The ECJ emphasized that
Art. 13 (2) of the Brussels Convention (Art. 15 (2) of the Brussels I Regulation) should
be given a restrictive interpretation in conformity with the objectives pursued by
Section 4. Consequently, the jurisdictional advantages entailed in Section 4 should
only be granted to buyers who are in need of protection, their economic position being
one of weakness in comparison with sellers, due to the fact that they are private final
consumers and are not engaged, when buying the product acquired on instalment
credit terms, in trade or professional activities.13 As a result, Art. 13 (now Art. 15) did
not cover the contract in question between two commercial parties.

14 In Francesco Benincasa v. Dentalkit SrL, an Italian national concluded a franchise con-
tract with an Italian firm with a view to setting up and operating a shop in Germany.
Subsequently, the Italian national instituted proceedings in Germany in accordance
with Section 4 of the Brussels Convention, arguing, inter alia, that he was entitled to
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do so as a consumer given that he had not yet started trading in Germany. The ECJ
found that the concept of a consumer must be strictly construed and referred to earlier
case law. Furthermore, reference must be made to the position of the person concerned
in a particular contract, having regard to the nature and aim of that contract and not to
the subjective situation of the person concerned. The ECJ added that the same person
may be regarded as a consumer in certain transactions and as an economic operator in
others. Furthermore, according to the ECJ, only contracts concluded for the purpose of
satisfying an individual’s own needs in terms of private consumption fall under the
provisions designed to protect the consumer as the party deemed to be the weaker party
financially. Consequently, the ECJ found that the consumer concept does not cover
contracts for the purpose of trade or professional activity, even if that activity is only
planned for the future, since the fact that an activity is a future activity in nature does
not divest it in any way of its trade or professional character.14

15In Johann Gruber v. Bay Wa AG the ECJ was faced with the question of whether Section
4 of the Brussels Convention covers so-called dual contracts.15 A dual contract is a
contract related to activities of partly professional and partly private nature. In this case,
an Austrian farmer entered into a contract with a German firm concerning delivery of
tiles. The farmer wanted to replace the roof tiles of his farm building. The area of the
farm building used for residential purposes was slightly more than 60% of the total floor
area of the building. In the course of the negotiations, the farmer informed the firm that
he wanted to use the tiles for the farm building and that he had ancillary buildings too.
However, he did not expressly state whether the building to be tiled was used mainly for
business or private purposes. After delivery, the farmer considered the tiles to be de-
fective, and he instituted proceedings against the German firm in Austria under Art. 13
(1) of the Brussels Convention (Art. 16 (1) of the Brussels I Regulation). The German
firm contested the jurisdiction of the Austrian court.

16The ECJ stated that the benefit of Artt. 13-15 of the Brussels Convention (Artt. 15-17
of the Brussels I Regulation) cannot, as matter of principle, be relied on by a person
who concludes a contract for a purpose which is partly concerned with his trade or
profession and is therefore partly outside it. The ECJ added that it would be otherwise
only if the link between the contract and the trade or profession of the person con-
cerned was so slight as to be marginal and, therefore, had only a negligible role in the
context of the supply in respect of which the contract was concluded, when considered
in its entirety. The ECJ also added that the fact that the private element is predomi-
nant is irrelevant in this respect. The ECJ stressed that this interpretation was sup-
ported by the restrictive definition of a consumer in Art.13 (1) of the Brussels Con-
vention; the strict interpretation of the concept of a consumer contract; the need for
avoiding a multiplication of bases of jurisdiction as regards the same legal relationship
and the principle of legal certainty in so far as a potential defendant should be able to
know in advance where he can risk to be sued.16
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17 In this case the ECJ also determined the factors a court must take into consideration
when deciding whether a contract was concluded to satisfy, to a non-negligible extent,
needs of the business of the person concerned or whether, on the contrary, the trade or
professional purpose was negligible. Thus, a court must take into account all the rele-
vant factual evidence objectively contained in the file. On the other hand, it must not
take into account facts or circumstances of which the other party to the contract may
have been aware of when the contract was concluded, unless the person who claims to
be a consumer behaved in such a way as to give the other party to the contract the
legitimate impression that he was acting for the purpose of his business.

18 In Shearson Lehman Hutton v. TVB Treuhandgesellschaft für Vermögensverwaltung und
Beteiligungen mbh the ECJ was asked to decide whether the protection granted under
Section 4 can be assigned to others. In this case, a German judge had invested through
an American firm, which had offered its services in Germany through press advertise-
ments. However, the judge lost nearly all of his investments. Subsequently, he assigned
his rights to a German firm, which in turn sued the American firm in Germany under
the provisions of Section 4 of the Brussels Convention claiming return of the sum lost
by the assignor. The ECJ emphasized that the concept of a consumer only covers a
private and final consumer not engaged in trade or professional activities, and that
Section 4 only protects the consumer as far as he is personally the plaintiff or defendant
in proceedings. Consequently, a claimant, as in the present case, who is acting in
pursuance of his trade or professional activity and who is not, therefore, himself a
consumer party to the contract may not enjoy the benefit of the special rules of juris-
diction in Section 4.17

19 The ECJ has continuously emphasised that the concept of a consumer only covers a
private and final consumer not engaged in trade or professional activities. Therefore, it
seems clear that only parties who are physical persons are entitled to the benefit of the
provisions of Section 4. This interpretation is also supported by the wording of Art. 15
(1), since the provision uses the word “a person”. Consequently, legal persons, for
instance small and medium sized enterprises, associations in general and even associa-
tions of consumers are not entitled to the procedural protection that consumers have
under Section 4. Furthermore, Section 4 probably does not offer protection to an
employee who purchases goods necessary for carrying out his job, if the employer
reimburses the employee because the goods cannot be said to be acquired for a private
purpose under these circumstances. On the other hand, if the employee purchases for
his own means, he should be considered to act as a consumer.

20 Art.15 of the Brussels I Regulation does not in general contain requirements concern-
ing the status of the other party to the consumer contract. Nor does the Rome Con-
vention contain such requirements. Therefore, it could be concluded that Section 4
can be invoked against parties acting in their private capacity or against a consumer in
a contract between two consumers. On the other hand, this interpretation would run
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counter to the aim and purpose of Section 4, viz. to provide protection only to buyers
in need of protection, their economic position being one of weakness in comparison
with sellers because they are private final consumers and are not, when buying the
product acquired, engaged in trade or professional activities. Furthermore, the con-
sumer protection directives all contain requirements concerning the status of the other
party to the contract. In these directives, the other party to the contract must be a
natural or legal person acting for purposes relating to his trade, business or profession.18

Finally, Art. 15 (3) (c) of the Brussels I Regulation presupposes that the other party to
the contract is pursuing commercial or professional activities in the Member State
where the consumer is domiciled. On that basis and in light of the transformation of
the Brussels Convention into a Regulation, it seems justified to require that the other
party to the consumer contract must be acting for purposes relating to his trade, busi-
ness or profession. In conclusion, Section 4 is inapplicable to contracts between private
parties, contracts between consumers and contracts between a private party and a
consumer.

III. The list of contracts

21Section 4 of the Brussels I Regulation does not apply to all consumer contracts, but
only the contracts expressly listed in Art. 15 (1). The list contains three kinds of
contracts; the first two, (a and b), are characterised by the type of contract, the third,
(c), is characterised by the circumstances connected to the contract. The list is ex-
haustive.

22Section 4 applies regardless of the value of the goods or services provided under the
contract since no upper or lower limit in terms of money has been prescribed by
Section 4. Consequently, the provisions can be invoked with respect to both small
and large claims.19 Furthermore, Section 4 does not require that the goods concerned
are of a kind that consumers usually buy. Purchase of rare, sophisticated, fancy as well
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concerned an expensive yacht, whereas Océano Grupo Editorial SA v. Roció Murciano Quintero and

Salvat Editores SA v. José M. Sánchez Alcón Prades, José Luis Copano Badillo, Mohammed Berroane and
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as ordinary goods is covered by the protective provisions. Finally, Section 4 does not
require that the goods concerned are consumable.

1. Sale of goods on instalment credit terms

23 According to Art. 15 (1) (a) of the Brussels I Regulation, Section 4 applies to contracts
for the sale of goods on instalment credit terms. Originally, such contracts have been
given special attention under the Brussels Convention due to social considerations
given that buyers are in need of protection, their economic position being one of
weakness in comparison with sellers, when buying on instalment credit terms.20 The
provision only applies to sale of goods. Consequently, contracts for hire or lease of
goods, contracts for sale of shares or bonds as well as contracts for sale of immoveable
property fall outside the scope of the provision.

24 The concept of a sale of goods on instalment credit terms is a uniform concept. The
ECJ has defined the concept as a transaction in which the price is discharged by ways of
several payments or which is linked to a financing contract. Consequently, it does not
cover a contract for the sale of a machine where payment was to be made by way of bills
of exchange spread over a period of time.21 On the other hand, the hire-purchase con-
tract under English law, which in England is not regarded as a sale, is likely to be
classified as a sale on instalment credit terms under Section 4 of the Brussels I Regu-
lation.22

25 In Hans-Hermann Mietz v. Intership Yachting Sneek BV the ECJ was presented with a
contract where a German national had bought a vessel from a Dutch company. The
contract was characterised by the seller manufacturing goods corresponding to a stan-
dard model to which certain alterations had been made; the seller undertaking to
transfer the property in these goods to the buyer, who had undertaken, by way of
consideration, to pay the price in several instalments; and the final instalment to be
paid before possession of the goods was transferred definitively to the buyer. The Ger-
man buyer argued that the contract was covered by the concept of contract for the sale
of goods on instalment credit terms in Art.13 (1) (1) of the Brussels Convention
(Art. 15 (1) (a) of the Brussels I Regulation). However, the ECJ found that the provi-
sion did not cover a contract with these characteristics, because the concept is intend-
ed to cover only contracts where the seller has granted the buyer credit, that is where
the seller has transferred to the buyer possession of the goods in question before the
buyer has paid the full price. Consequently, Art. 13 (1) (1) (now Art.15 (1) (a)) does
not cover contracts where the price is to paid in several instalments and in full before
transfer of possession takes place.23
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2. Credit contracts financing sale of goods

26Section 4 of the Brussels I Regulation covers a contract for a loan repayable by instal-
ments, or for any other form of credit, made to finance a sale of goods.24 Like Art. 15 (1)
(a), this provision only covers sale of goods.

27The first part of Art. 15 (1) (b) covers a loan repayable by instalments, whereas the
second part of the provision is applicable, even if the loan or credit is not based on
instalment credit terms.25 In both cases, the loan or credit must be made to finance the
sale of goods.

3. All other contracts

28According to Art. 15 (1) (c) of the Brussels I Regulation, Section 4 applies in all other
cases than those listed in (a) and (b) of the provision, to contracts concluded with a
person who pursues commercial or professional activities in the Member State of the
consumer’s domicile or, by any means, directs such activities to that Member State or
to several States including that Member State, provided the contract falls within the
scope of such activities.

29This provision has replaced Art.13 (1) (3) of the Brussels Convention. Under the
similar provision in the Convention, Section 4 would apply to any other contract for
the supply of goods or services, provided that, in the State of the consumer’s domicile,
the conclusion of the contract was preceded by a specific invitation addressed to him
directly or by advertising, and the consumer took, in that State, the steps necessary for
the conclusion of the contract. The provision in the Convention was based on the fact
that the circumstances surrounding the consumer contract had sufficient connection
to the Member State where the consumer is domiciled.26 In broad terms, this provision
was based on the idea that the commercial party is “fishing” for consumers by either
targeting them directly in their home country or advertising in that country and as
such reaching out for them in order to do business with them.

30In terms of policy, no changes were intended when the provision was drafted as it
appears in the Regulation. The purpose of the new formulation was only to clarify that
contracts concluded through new means of technology, in particular the Internet, were
to be covered by Section 4. No major substantive changes were intended to be made
with the new formulation. The only difference between the provision in the Conven-
tion and the one in the Regulation is that it is not required under the Regulation that
the consumer must take the steps necessary for the conclusion in the Member State
where he is domiciled. Nevertheless, the new wording was strongly opposed by the
European e-commerce sector, which argued that the provision was utterly unfair, and
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that it would set the sector back, blocking the evolution of e-commerce in Europe.27

However, from a political perspective, the need for consumer protection in e-com-
merce is evident when it is realised that in such contracts, in most, if not all, cases, the
consumer pays in advance of delivery. As a result, the commercial party is unlikely to
institute proceedings against the consumer. A benefit of procedural consumer protec-
tion in e-commerce, apparently partly ignored by the e-commerce sector, is that in
general consumers will be more willing to shop over the Internet when they have
reasonable procedural protection. Conclusively, it may even be argued that Art. 15 (1)
(c) of the Brussels I Regulation has contributed to the continuous growth of e-com-
merce in Europe.

31 Art.15 (1) (c) of the Brussels I Regulation is not restricted to sale of goods. It applies to
all types of contracts, whether they concern delivery of goods, provision of services or
other subjects, such as a license to use software. However, the provision does not apply
to insurance contracts covered by Section 3 or contracts covered by Section 6 on ex-
clusive jurisdiction; for instance a tenancy of immoveable property.

32 In order to be covered by Section 4, the consumer contract must be concluded with a
party who pursues commercial or professional activities in the Member State of the
consumer’s domicile or, by any means, directs such activities to that Member State or
to several States including that Member State. The interpretation of what constitutes
pursuit of commercial or professional activities in the Member State of the consumer’s
domicile or, by any means, directs such activities to that Member State or to several
States including that Member State, should be made on basis of the purpose and leg-
islative history of the provision. From this, two consequences seem to follow.

33 Firstly, the provision is founded on the principle that a certain specified connection to
the Member State where the consumer is domiciled shall exist. As such, the idea
behind the provision is still that the commercial party to the contract is “fishing” for
consumers by pursuing commercial or professional activities in the Member State
where the consumer is domiciled. This can still be done either by targeting the con-
sumers directly in their home country or advertising in that country. Consequently, as
has so far been the case, the provision covers situations where the commercial party has
taken steps to market his goods or services in the Member State where the consumer is
domiciled. Thus, the provision still applies to cross-border mail-order sales and door-
step selling.28 According to the ECJ in Rudolf Gabriel, the concepts of advertising and
specific invitation addressed directly to the consumer appearing in the Brussels Con-
vention, Art. 13 (1) (3) (Brussels I Regulation, Art. 15 (1) (c)) cover all forms of ad-
vertising carried out in the Member State in which the consumer is domiciled, whether
disseminated generally by the press, radio, television, cinema or any other medium, or
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addressed directly, for example by means of catalogues sent specifically to that State, as
well as commercial offers made to the consumer in person, in particular by an agent or
door-to-door salesman.29

34Secondly, the provision certainly also applies to commercial or professional activities
carried out through or by means of the Internet. The decisive factor is whether the
activity can be regarded as being directed to the Member State where the consumer is
domiciled. Whether this is the case or not depends on a broad discretion, taking into
consideration the aim and purpose of the technical device used by the commercial
party and other factors such as the language used on the homepage and to what extent,
if any, the other party to the contract has tried to ring-fence his activities to one or
certain Member States.30

35A website may thus be regarded as advertising in the consumer’s country. For instance,
a website written in, say Swedish, is directed to Sweden, not Spain. On the other hand,
a website written in English may very well be directed to all states given the global
acceptance of English as the international language of the Internet. In such a case, a
commercial party wishing to avoid doing business with consumers in a certain State
must take steps to ensure that contracts are not entered into with consumers from that
State, or that the homepage cannot be reached in that State.

36In this context, the Commission believes that it is important whether the homepage is
active or passive, an active site being one through which contracts can be entered
into.31 In this regard, the Commission seems to have been inspired by American case
law on jurisdiction in matters concerning the Internet.32 However, the wording of
Art. 15 (1) (c) of the Brussels I Regulation does not support this interpretation. Fur-
thermore, the Commission’s interpretation focuses wrongly on technicalities. Finally,
the interpretation is not in conformity with the aim and purpose of Section 4.33

Consequently, depending on the circumstances of the case, a passive website may be
tantamount to directing commercial or professional activities towards a given Member
State.34
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37 According to the Brussels I Regulation, Art. 15 (1) (c) it is required that the contract
entered into between the consumer and the other party to the contract falls within the
scope of the activities that the commercial party pursues or directs to a Member State.
This part of the provision shall ensure a proper connection between the contract
entered into and activities of the other party to the contract. If, for example, the
professional party directs advertisements for TV sets to the Member States, a consumer
who has bought such a TV set is covered by Art.15 (1) (c). On the other hand, if from
the same seller the consumer buys a radio, for which no advertisements have been
directed to the Member State where the consumer is domiciled, the consumer cannot
rely on Art.15 (1) (c).

IV. General exception

38 Art.15 (3) of the Brussels I Regulation excludes from the scope of Section 4 contracts
of transport other than a contract which, at an all-inclusive price, provides for a
combination of travel and accommodation. The exception covers all kind of transport
contracts, e.g. transport by ferry, aircraft, train and coaches, to the extent that such
means of transport are not governed by other international instruments. For these
contracts of transport, the ordinary provisions of the Brussels I Regulation apply.

39 Originally, the provision only excluded contracts of transport. This caused uncertainty
as to whether or not package tours were covered by Section 4. However, in the Regu-
lation, this question has been clarified, and Section 4 now covers contracts concerning
package tours, provided the contract is covered by Art.15 (1) (3). The Rome Con-
vention contains a similar provision in Art. 5 (5) providing for consumer protection in
respect of choice of law in contracts for package tours. It seems reasonable to interpret
the concept of package tours in accordance with Art. 2 of the Package Tour Direc-
tive.35

V. Other party not domiciled in a Member State

40 Art.15 (2) of the Brussels I Regulation states that where a consumer enters into a
contract with a party who is not domiciled in the Member State, but has a branch,
agency or other establishment in one of the Member States, that party shall, in disputes
arising out of the operations of the branch, agency or establishment, be deemed to be
domiciled in that State. This provision is identical to Art. 9 (2) of the Regulation.
Consequently, it should be construed in the same manner as the latter provision.

41 The ECJ has given one ruling on Art.13 (2) of the Brussels Convention (Art. 15 (2) of
the Regulation). In Wolfgang Brenner and Peter Noller v. Dean Witter Reynolds Inc, two
German nationals instituted proceedings in Germany against an American firm under
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Section 4 of the Brussels Convention. They had commissioned the defendant with the
implementation of commodity futures transactions on a commission basis. The clai-
mants, who had provided large sums of money, lost all the sums invested and claimed
damages from the defendant. Although the defendant advertised in Germany, contact
between the parties was mediated exclusively through a German firm independent of
the defendant. The ECJ found that no branch, agency or other establishment within
the meaning of Art. 13 (2) of the Brussels Convention (Art. 15 (2) of the Brussels I
Regulation) acted as an intermediary in the conclusion or the performance of the
contract between the parties. Therefore, this provision of the Brussels Convention
could not lead to jurisdiction in Germany.36

Article 16

(1) A consumer may bring proceedings against the other party to a contract either in the
courts of the Member State in which that party is domiciled or in the courts for the place
where the consumer is domiciled.
(2) Proceedings may be brought against a consumer by the other party to the contract only
in the courts of the Member State where the consumer is domiciled.
(3) This Article shall not affect the right to bring a counter-claim in the court in which, in
accordance with this Section, the original claim is pending.

1Art.16 of the Brussels I Regulation governs jurisdiction in consumer contracts covered
by Art.15.

2The provisions of the Brussels I Regulation on jurisdiction for consumer contracts are
simple and efficient in the sense that the consumer has a choice whereas the other
party to the contract does not have a choice. The consumer can choose between
instituting proceedings either in the Member State where the other party to the con-
tract is domiciled, or in the Member State where the consumer is domiciled.1

3The concept of domicile for the consumer is determined in accordance with Art. 59 of
the Regulation. As far as the other party to the contract is concerned, the concept of
domicile is also determined by Art. 59 if that party is a natural person and Art. 60 if
that party is a company or other legal person or association of natural or legal persons.

4Under Art. 16 (1), the first option corresponds to Art. 2, whereas the second option is
an example of claimant jurisdiction justified by the need for procedural consumer
protection. If the other party to the contract is domiciled in Member State A and has
a branch in Member State B, and the dispute arises out of the operation of that branch,
the consumer can, under Art. 16 (1) and (3), choose between instituting proceedings
in these two Member States in addition to his own Member State.
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5 The consumer can only rely on Art.16 (1) of the Brussels I Regulation if the other
party to the contract is domiciled in a Member State or deemed to be so under Art. 15
(2).2 Consequently, national provisions of international jurisdiction apply to situations
where the other party to the contract is domiciled outside the EU and does not have a
branch, agency or other establishment in one of the Member States through the
operations of which the dispute arises out of.

6 If after the contract has been concluded, the consumer moves to another Member
State, the question arises whether he can choose between instituting proceedings in
the old and new Member State or only one of them. It was assumed under the Brussels
Convention that the consumer had a choice for contracts listed in the Convention,
Art. 14 (1) (1) and (2), but not (3), since the steps necessary for the conclusion of the
contract would have been taken in the old Member State.3 Since the Brussels I Regu-
lation, Art. 15 (1) (1) and (2) are identical to the provisions of the Brussels Conven-
tion, the consumer clearly has a right to choose between his old and new Member State
under the Regulation in cases covered by Art.15 (1) (a) and (b). As far as the third
kind of contract is concerned, under the Brussels I Regulation, Art. 15 (1) (c), the
decisive factor is no longer the place where the consumer took the steps necessary for
the conclusion of the contract, but whether the other party to the contract pursues
commercial or professional activities or not in the Member State where the consumer
is domiciled. Consequently, it seems that in cases covered by Art.15 (1) (c), the
consumer should have the right to choose between the old and the new Member State,
provided the other party to the contract pursues commercial or professional activities
in both Member States and the contract falls within the scope of these activities in
both States.

7 The other party to the contract can only institute proceedings against the consumer in
the Member State where the consumer is domiciled.4 This provision is identical to
Art. 2. However, its importance lies in the fact that no alternative bases of jurisdiction
are available to the other party to the contract. Consequently, the only place where
proceedings can be brought against a consumer whose contract falls within the scope of
Section 4 of the Brussels I Regulation is in the Member State where the consumer is
domiciled. This procedurally safe situation for consumers combined with the choice
available to consumers under Art. 16 (1) is the key factors of consumer protection in
respect of jurisdiction under the Brussels I Regulation.

8 If after the conclusion of the contract, the consumer moves to another Member State,
his new domicile is decisive for jurisdiction under the Brussels I Regulation, Art. 16 (2)
given the protective character of Section 4.5
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9Art.16 of the Brussels I Regulation does not affect the right to bring counter-claims in
the court in which the original claim is pending in accordance with Section 4.6 This
provision is identical to Art. 6 (3), and it should be construed in the same manner as
Art. 6 (3).7

Article 17

The provisions of this Section may be departed from only by an agreement:
1. which is entered into after the dispute has arisen; or
2. which allows the consumer to bring proceedings in courts other than those indicated in

this Section; or
3. which is entered into by the consumer and the other party to the contract, both of whom

are at the time of conclusion of the contract domiciled or habitually resident in the same
Member State, and which confers jurisdiction on the courts of that Member State, pro-
vided that such an agreement is not contrary to the law of that Member State.

1The Brussels I Regulation, Art. 17 regulates the extent to which jurisdiction clauses are
accepted under Section 4 of the Regulation. The starting point is that the provisions of
jurisdiction in Art.16 are mandatory. However, jurisdiction clauses are permitted un-
der certain circumstances. The structure of Art. 17 is identical to the structure of
Art. 13 (1)-(3) concerning insurance contracts.

I. Formal and material validity

2None of the provisions in Section 4 of the Brussels I Regulation set up formal or
material requirements for a jurisdiction clause. Furthermore, it is not prescribed in
Art.17 that a jurisdiction clause in a consumer contract is subject to compliance with
Art. 23. Nevertheless, it is beyond doubt that a jurisdiction clause covered by Section
4, to the extent such clause is permissible under Art. 17, must meet the formal require-
ments imposed by Art. 23 of the Regulation.1 Material vali-dity of the jurisdiction
clause, to the extent that this question is not regulated indirectly by Art. 23, is gov-
erned by the law selected by the forum’s rules of private international law.

II. Permissible jurisdiction clauses

1. General considerations

3According to Art. 17 of the Brussels I Regulation, the provisions of Section 4 may be
departed from only by agreement in three situations listed in the provision. The use of
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“only” means that the list is exhaustive. However, the provision does not deal with the
relationship between Section 4 and Art. 24.2

4 In policy terms, Art. 17 protects consumers from being deprived of their procedural
rights under Art. 16, and as such, Art. 17 is a key provision in the context of consumer
protection. However, the Unfair Contract Terms Directive, which has priority over the
Brussels I Regulation according to Art. 67 of the Brussels I Regulation, supplements
Art. 17 of the Brussels I Regulation.3 According to Artt. 3 and 6 of this Directive and
point 1q of the list of possible unfair contract terms attached to the Directive, a clause
in a consumer contract which has the purpose or the effect of depriving the consumer
of his right to go to court may be set aside as invalid. This Directive covers all consumer
contracts and also contracts covered by Section 4 of the Brussels I Regulation. Con-
sequently, a jurisdiction agreement permissible under Art. 17 of the Brussels I Regula-
tion may nevertheless be set aside under the Unfair Contract Terms Directive.

5 In Océano Grupo Editorial SA and Salvat Editores,4 the ECJ was faced with a situation
where two Spanish companies had entered into contracts with a number of consumers
domiciled in Spain for the purchase by instalments of encyclopaedias. As the case was
purely national in nature, the Brussels Convention was inapplicable. However, the
considerations of the ECJ in this judgment are very important for the understanding of
European consumer protection in general, which Section 4 of the Brussels Regulation
forms part of. The contracts contained a term conferring exclusive jurisdiction on the
courts in a Spanish city in which none of the consumers was domiciled, but where the
sellers had their principal places of business. The contracts concerned small claims.
When the consumers did not pay the sums due on the agreed dates, the companies
instituted proceedings in the city designated in the jurisdiction clauses. Before the
claims were served on the defendants, the national court had doubts as to whether or
not it had jurisdiction over the claims in question. Consequently, the national court
asked the ECJ for a preliminary ruling on whether the court of its own motion could
determine whether an unfair term is void under the Unfair Contract Terms Directive.

6 The ECJ emphasised the unfairness of jurisdiction clauses because they oblige the con-
sumer to submit to the jurisdiction of a court that may be a long distance away from the
consumer’s domicile. Furthermore, the ECJ stressed that in cases concerning small
claims the costs relating to the consumer’s entering an appearance could be a deterrent
and cause the consumer to forgo any legal remedy or defence. The ECJ found that where
a jurisdiction clause is included, without being individually negotiated, in a contract
between a consumer and a seller or supplier within the meaning of the Unfair Contract
Terms Directive, and where the clause confers exclusive jurisdiction on a court in the
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territorial jurisdiction of which the seller or supplier has his principal place of business,
the jurisdiction clause must be regarded as unfair within the meaning of Art. 3 of the
Directive in so far as it causes, contrary to the requirement of good faith, a significant
imbalance in the parties’ rights and obligations arsing under the contract, to the detri-
ment of the consumer.5

7In regard of the question submitted to the ECJ, the ECJ noted that the system of
protection introduced by the Unfair Contract Terms Directive is based on the idea
that the consumer is in a weak position vis-	-vis the seller or supplier, in terms of both
bargaining power and level of know-ledge, and that this leads to the consumer agreeing
to terms drawn up in advance by the seller or supplier without being able to influence
the content of the terms. The ECJ also stated that the aim of the Directive would not
be achieved if the consumer were obliged to raise the unfair nature of such terms, and
that there would be a real risk that the consumer, particularly because of ignorance of
the law, would not challenge the term pleaded against him on the ground that it is
unfair.6 Consequently, the ECJ ruled that the protection provided for consumers by the
Unfair Contract Terms Directive entails the national court being able to determine, of
its own motion, whether a term of a contract before it is unfair when making its
preliminary assessment as to whether a claim should be allowed to proceed before the
national courts.

2. Subsequent jurisdiction clauses

8A jurisdiction clause in a consumer contract covered by Section 4 of the Brussels I
Regulation is valid provided it has been entered into after the dispute has arisen.7

Consequently, jurisdiction agreements entered into prior to the point in time where
the dispute has arisen, which in practice seems to be the most common situation since
such clauses usually appear in the consumer contract from the outset or as a standard
term, have no effect. Art. 17 (1) of the Brussels I Regulation will ensure that such
clauses are only valid if the consumer ratifies the clause after the dispute has arisen.

9The policy underlying Art. 17 (1) is that the consumer is only capable of fully under-
standing the effect of an agreement on jurisdiction when he knows exactly what the
dispute is about and on this basis is able to conclude whether or not it would be
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reasonable of him to accept a jurisdiction agreement. Furthermore, at this stage of the
dispute, where the controversy has arisen and the consumer thus regards the other
party to the contract as an opponent, it seems unlikely that the commercial party will
be successful in obtaining the consumer’s acceptance of a jurisdiction clause submitted
to the consumer in small print because now the consumer is far more on the alert than
he was when he entered the contract.

3. Jurisdiction clauses widening the consumer’s choice

10 Following the general policy to protect consumers, an agreement on jurisdiction that
allows the consumer to bring proceedings in courts other than those indicated in
Section 4 of the Brussels I Regulation is permissible.8 Only the consumer, not the
other party to the contract, can rely on this provision. Consequently, a clause giving
both the consumer and the other party to the contract a wider range of possibilities
than Art. 16 prescribes will only be upheld if the consumer institutes proceedings in
accordance with the jurisdictional agreement, not if the other party to the contract
does so. However, if the other party to the contract has instituted proceedings against
the consumer in the Member State where the consumer is domiciled, the consumer
cannot rely on a jurisdiction clause allowing him to sue in another Member State in
order to have the proceedings in his Member State dismissed.

4. Valid jurisdiction clauses under national law

11 The third kind of jurisdiction clauses permissible under Art. 17 of the Brussels I Regu-
lation are those described in Art. 17 (3). This provision deals with a special situation
where it was considered unfair to the other party to the contract if the jurisdiction
clause were to be set aside. The provision concerns a case where the consumer and the
other party to the contract were domiciled or habitually resident in the same Member
State when the contract was entered into, and the consumer subsequently moves to
another Member State.9

12 According to Art. 17 (3) of the Brussels I Regulation, a jurisdiction clause entered into
between the consumer and the other party to the contract will be accepted provided
three conditions are satisfied. Firstly, the consumer and the other party to the contract
must be domiciled or habitually resident in the same Member State at the time when
the contract was entered into. Secondly, the contract must confer jurisdiction on the
courts of that same Member State. Thirdly, the jurisdiction clause must not be contrary
to the law of that same Member State. If one or more of these conditions are not meet,
the jurisdiction clause will be invalid. However, if the clause meets all three condi-
tions, the consumer will be barred from instituting proceedings against the other party
to the contract in the Member State where the consumer has his new domicile. On the
other hand, the other party may institute proceedings in the Member State where the
consumer had his former domicile.
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13The rare case where both the consumer and the other party to the contract have
moved to other Member States after the conclusion of the contract seems to be cov-
ered by the wording of Art. 17 (3) of the Brussels I Regulation. However, the policy
behind the provision and the overall purpose of Section 4 suggest that a jurisdiction
clause giving jurisdiction to the Member State that both parties have left should be set
aside provided the clause is contrary either to the law of the Member State in which
the consumer has his new domicile or the law of the Member State where the other
party to the contract has his new domicile.

III. Tacit jurisdiction agreements

14It follows from Art. 24 of the Brussels I Regulation that a court of a Member State
before which a defendant enters an appearance shall have jurisdiction, unless appear-
ance was entered to contest the jurisdiction, or where a court has exclusive jurisdiction
by virtue of Art. 22. The question is whether this provision applies to consumer con-
tracts covered by Section 4 of the Regulation. A literal interpretation of Art. 24
suggest that this would be the case given that the only exception mentioned, apart
from appearance to contest jurisdiction, is Art. 22. Furthermore, Art. 17 (1) supports
this interpretation because the provision accepts agreements on jurisdiction in con-
sumer contracts, provided they have been entered into after the dispute has arisen,
which is also the case with tacit agreements on jurisdiction under Art. 24.

15On the other hand, it is presupposed that a jurisdiction clause under Art. 17 must
conform to the formal requirements imposed by Art. 23. This indicates the existence
of some degree of awareness of the effect of the jurisdiction clause, which may be
absent in cases covered by Art. 24, at least if the consumer is not informed by the court
about his rights under Section 4. Furthermore, the general policy behind Section 4 to
protect consumers and only allow derogations from Art. 17 in a limited number of
situations supports the interpretation that Art. 24 should not be applicable to con-
sumer contracts covered by Section 4. The ECJ has not decided the question, but the
latter interpretation seems more favourable from a consumer policy perspective.10
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Section 5
Jurisdiction over individual contracts of employment

Article 18

(1) In matters relating to individual contracts of employment, jurisdiction shall be determined
by this Section, without prejudice to Article 4 and point 5 of Article 5.
(2) Where an employee enters into an individual contract of employment with an employer
who is not domiciled in a Member State but has a branch, agency or other establishment in
one of the Member States, the employer shall, in disputes arising out of the operations of that
branch, agency or establishment, be deemed to be domiciled in that Member State.
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I. Preliminary remarks

1Unlike what occurred in relation to consumer and insurance contracts, the original
version of the Brussels Convention of 1968 did not include any specifically designed
provision in relation to individual contracts of employment. In spite of the fact that
setting up an exclusive forum for this matter was considered during negotiation of the
Convention, the truth is that the idea was eventually rejected for several reasons.1 In
time, this void was filled by the Court of Justice of the European Communities by means
of its jurisprudential practice. In line with existing solutions in relation to consumer and
insurance contracts, the Court reinterpreted Art. 5 (1) of the original version of the
Brussels Convention, and provided a solution specifically tailored to this type of con-
tract, specifically different any application of Art. 5(1) to a general contractual agree-
ment. And which guaranteed both the existence of a clear connection between the
dispute put forward and the court chosen and a high degree of protection for the
employee. This jurisprudential approach was later included in Art. 5 (1) of the Brussels
Convention in its San Sebasti�n version, dated 1989, and has thenceforth been main-
tained in the conventional text. In the said 1989 version, furthermore, inspired to a
certain extent on the solutions contemplated in the Lugano Convention,2 a rule about
freedom of choice in relation to this type of contract was incorporated in Art.17.

2The Brussels I Regulation altered this situation. Thus, from a formal viewpoint, and in
line with what was already happening in the Rome Convention of 1980 on the law
applicable to contractual obligations, a Section specifically dedicated to the regulation
of “jurisdiction over individual contracts of employment” was incorporated, wherein a
separate rule independent from the general provisions regarding contracts was inclu-
ded, articulating all these rules protecting the worker in a more structured and organic
manner.3 From a structural point of view, the solutions included in this Section are
generally parallel to those included in Artt. 15-17 as regards “jurisdiction over con-
sumer contracts” and borrow much of their overall structure from there. For their part,
in relation with the specific solutions incorporated, those included in Artt. 5 (1) and 17
(5) Brussels Convention were reproduced in broad outlines, albeit with the inclusion
of some provisos.4
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II. Meaning of Art.18 (1)

3 Art.18 (1), the first in this Section 5 of Chapter II of the Brussels I Regulation,
dedicated to jurisdiction in matters of individual contracts of employment – let us
point out not in relation with collective-type labour disputes or with other contracts
dependent upon individual contracts5 – configures an exception to the rules of inter-
national jurisdiction provided in the Regulation itself. In this sense, the precept spe-
cifies that in matters “relating to individual contracts of employment”, determination
of competent jurisdiction shall be carried out on the exclusive basis of the interna-
tional jurisdiction included in the above mentioned Section 5 Chapter II, without
prejudice to the provisions of Artt. 4 and 5 (5).

1. Concept of “individual contract of employment”

4 Significantly, Art. 18 does not include a definition or description of what is meant by
“individual contract of employment”. This silence, nevertheless, is broken in a way by
the jurisprudence of the Court of Justice of the Communities, which does contribute
certain keys that facilitate its understanding.6 In this sense, the Court chooses to favour
an independent interpretation of the concept, considering that this option is the only
one capable of ensuring uniform application of the Convention. On the basis of this
premise, it considers that “contracts of employment, like other contracts for work other
than on a self-employed basis, differ from other contracts – even those for the provision
of services – by virtue of certain peculiarities: they create a lasting bond which brings
the worker to some extent within the organisational framework of the business of the
undertaking or employer”.7

2. Exception to the general regime of the Brussels I Regulation

5 The special characteristics of the individual contract of employment, where there is
one contracting party that is clearly weaker than the other, are projected in the sphere
of international jurisdiction, which requires the drawing up of rules that guarantee
adequate protection for the worker and that, therefore, are “more favourable to his
interests than the general rules provide for”. This requirement is combined, further-
more, with the necessary compliance with the objectives that accompanied the Brus-
sels Convention at the time and shared today by the Brussels I Regulation: the need to
“avoid as far as possible the multiplication of the bases of jurisdiction in relation to one
and the same legal relationship and to reinforce the legal protection available to
persons established in the Community by, at the same time, allowing the plaintiff
easily to identify the court before which he may bring an action and the defendant
reasonably to foresee the court before which he may be sued”, ensuring at the same
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time the “existence of a particularly close relationship between a dispute and the court
best placed, in order to ensure the proper administration of justice and effective orga-
nisation of the proceedings”.8

6All these principles and objectives underlie the rules about international jurisdiction
contemplated in Artt. 19 to 21 and explain, under Art. 18 (1) thereof, that the rules of
international jurisdiction included therein are the only ones applicable to an indivi-
dual contract of employment;9 excluding the application of the general regime con-
templated in the Regulation, with the exception, pointed out above, of the provisions
of Artt. 4 and 5 (5). However a Reference for a preliminary ruling from the Cour de
cassation (France) has been lodged an 20 November 2006, in order to ascertain wheth-
er the special jurisdiction stated in Art. 6 (1) of the Regulation could be applied to
proceedings brought by an employee against two companies belonging to the same
group, one of which (the one which engaged the employee and refused to re-employ
him, is domiciled in a Member State and the other (for which the employee last
worked in non-Member States and dismissed him) was not domiciled in a Member
State, when the two defendants were his co-employers from whom he claims compen-
sation for dismissal.9a A good opportunity for the ECJ to clarify, first the scope of
application of Artt. 18 to 21 (taking into account their almost exclusive nature as well
as the limited answer they provide in complex situations like the ones connected to
groups of companies), and second (in case Art. 6 (1) could be applied), the conditions
to consider whether both claims were so closely connected.

7The reference to Art. 4 made in Art.18 (1) implies the acceptance of the existence of
certain circumstances where the defendant – usually the employer – is not domiciled
within the territory of the European Union.10 For these cases, Art. 4 admits that in-
ternational jurisdiction shall be determined in each State of the Union in accordance
with the provisions of their respective national rules, even admitting on occasions the
invocation of exorbitant jurisdictions contemplated in the Schedule. This mention of
Art. 4, however, is perceptibly restricted, in view of section 2 of this Art. 18, which will
be analysed below in marginal note 9 ff.

8For its part, mention of Art. 5 (5), already present in the system of the Brussels Con-
vention,11 implies admitting that every employer domiciled in a Member State of the
Union who has a branch, agency or other establishment in another Member State may
be sued before the courts of the Member State where they are located with respect to
disputes arising out of the activities carried out by them; in this case, logically, in
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relation to the “engagement of staff to work there”.12 There arises, therefore, a new
alternative for the plaintiff.13

III. Extensive interpretation of the concept of domicile present in Article 18 (2)

9 The reality of international trade reflects the increasing existence of situations where
the employer is located outside the territory of the European Union. A situation of
these characteristics brings us back to the above mentioned Art. 4 and, through it, to
the different national rules about international jurisdiction regarding individual em-
ployment contracts. Resorting to national solutions, however, may be to the disadvan-
tage of the worker, by preventing the presence of predictable, uniform jurisdictional
worker protection mechanisms and therefore favouring forum shopping situations.14

10 Those drawing up the Regulation, aware of this fact, introduced a rule in Art.18 (2) –
in line with the provisions of Artt. 9 (2) and 15 (2) – that makes it possible to limit this
negative situation that we mentioned above by pointing out that on those occasions
where a worker enters into an individual contract of employment with an employer
who is not domiciled in a Member State of the EU but who has a branch, agency or
other establishment in one of the Member States, the employer shall, in disputes
arising out of the operations of the branch, agency or establishment, be deemed to be
domiciled in that Member State. This extends the meaning of the jurisdiction of the
defendant contemplated in Art.19, permitting the worker to bring an action in the
European Union against an employer domiciled outside community territory, in ac-
cordance with the community rules regarding international judicial competence.

11 The location of the rule contained in Art. 18 (2) and its purport prevent it from being
linked to the provisions of Art. 5 (5). Both these precepts cover different situations.
Article 5 (5) refers to occasions where the sued employer domiciled in the European
Union also possesses other centres in Community territory that terminate a contract of
employment with one particular worker in the performance of their duties. The situa-
tion contemplated by Art.18 (2), on the other hand, is quite different: the employer is
not domiciled in Union territory but does, however, have a branch, agency or establish-
ment within a Member State, and the legislator proceeds to assimilate both situations
for the purposes of applying the rules regarding international judicial competence with
regard to individual employment contracts. In this way, for disputes arising from the
operation of this branch, agency or establishment, including, logically, those related to
employment contracts, he will be deemed to be domiciled in the Member State where
the said branch, agency or establishment is located.15 His connection, then, is presented
in the last resort with Art. 4, drastically limiting its applicability: in accordance with
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Art.18 (2), with regard to individual contracts of employment, Art. 4 refers only to
those defendants who are not domiciled in the European Union and do not have a
branch, agency or establishment therein.16 Only in these cases will it be feasible to
revert to national rules of international jurisdiction, with all the disadvantages involved
therein.

12The rule in Art.18 (2) verifies the material scope of the article. In other words, verifying
whether all types of dispute can be contemplated, that is, those related with the opera-
tion of the said branch, agency or establishment and the parent company established
outside Community territory or whether, on the contrary, only the former can be con-
templated. Although on the basis of a strict interpretation of the meaning of the article
only the former may be considered included, since the parent company is located out-
side EU territory and the work relationship with the same has not been specifically
concluded.17 While a finalist interpretation thereof emphasising the desire to protect
the worker present in the system of international jurisdiction designed by the Regula-
tion should permit the exercise of them all, specially if the working activity has been
carried out inside the territory of the EU. The presence of these centres in the EU shows
the connection of the employer with the European employment market, thence the
need to allow the worker to bring his actions before the courts of these countries,
safeguarding his expectations.

Article 19

An employer domiciled in a Member State may be sued:
1. in the courts of the Member State where he is domiciled; or
2. in another Member State:

(a) in the courts for the place where the employee habitually carries out his work or in
the courts for the last place where he did so, or

(b) if the employee does not or did not habitually carry out his work in any one country,
in the courts for the place where the business which engaged the employee is or was
situated.
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2. Jurisdiction of the last place

where the employee has carried

out his work . . . . . . . . . . . . . . . . . . . . . . . . . 16

II. Cases where the employee does not

carry out his working activities in

one specific place . . . . . . . . . . . . . . . . . . . . . . 18

1. Special cases concerning the

temporary posting of workers . . . . . . . 23

I. Preliminary remarks

1 When specifying the concrete jurisdictions before which actions related to individual
contracts of employment may be brought, the Brussels I Regulation distinguishes be-
tween possible disputes where the employee is the plaintiff (art. 19) – practice shows
that the majority of labour lawsuits are commenced by employees, in particular in
matters of dismissals – and those where the employer is the plaintiff (art. 20). The
treatment given to each special case varies according to the position occupied by each
one in their work relationship. An analysis of this reveals the fact that the employer
holds a strong position, whereas the employee is in a weaker position in this type of
contract. This relational scheme involves the design containing a set of laws regarding
competent jurisdictions in which there is an underlying intention to favour and protect
the worker from the employer. Thus, as well as it happens in Art. 6 of the Convention
on the law applicable to contractual obligations, the favor laboratoris becomes the
guideline for concrete solutions related to this matter incorporated in the Regulation.

II. Article 19 (1): General rule of jurisdiction of the defendant’s domicile

2 Article 19 begins by reproducing in paragraph 1 the general rule about the jurisdiction
of the defendant’s domicile in Art. 2.1 In this way, an employer domiciled in a Member
State of the European Union may be sued by an employee before the courts of the
Member State where the former is domiciled. According to the provisions of Art. 18
(2), if his domicile is outside the European Union but the employer has a branch,
agency or other establishment in Community territory, this business centre shall be
considered a domicile for these purposes. Correlatively, if the worker has carried out all
his activity within the European Union but the sued employer is not domiciled nor has
a branch, agency or establishment in the European Union, the provisions of Art. 19
shall be inapplicable and it will be necessary, according to Art. 4, to apply the different
national laws related to the issue.

3 From the point of view of the sued employer, the jurisdiction of the defendant’s dom-
icile has the positive element of guaranteeing his expectations of defence, since this is
his natural jurisdiction. For its part, the criterion of the defendant’s domicile offers the
worker a jurisdiction within the Union that may be relevant in situations, most notably
in today’s global market place, where it is not unusual for an employee to carry out his
work outside European Union territory.2 The option favouring jurisdiction in the dom-
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icile, nonetheless, situates within the scope of an individual employment contract a
series of consubstantial problems, linked to the fact that the Regulation does not
include a unitary concept of the juridical term “domicile”. In this way, as far as natural
persons are concerned, Art. 59 refers the determination of domicile to the provisions of
the internal law of the different Member States, which, logically, may lead to a person
being “domiciled” in more than one Member State in accordance with national laws.3

Article 60, on the other hand, sets out a triple way of determining the domicile of
companies and other corporate persons. In this sense the domicile will be understood
to be either in the place where they have their head office4 or where they have their
central administration or their main business centre.

4Logically, the moment to verify the existence of a domicile in the European Union is
when the claim is served.

III. Article 19 (2): Exceptions to rule of the jurisdiction of domicile

5Together with the possibility of resorting to the courts of the Member State where the
sued employer is domiciled, Art. 19 (2) designs a series of special privileges that ac-
knowledge the worker’s right to take action before the jurisdictional authorities of
other states in the Union. It depends entirely on the will of the plaintiff whether or not
to have resort to these special jurisdictions and he shall decide in accordance with his
interests and the particular circumstances of the case.5 The rights designed in the
precept distinguish a situation where the worker has habitually carried out his work
in one particular place in the European Union from a second one, contemplating other
cases where has not habitually been so. In the first case, the worker may bring his
action in the courts of the place where the employee habitually carries out his work in
the European Union, or in the courts of the last place where he did so. Should the
worker not have a habitual place of work, he may bring his action before the courts of
the place where the business which engaged the employee is or was situated.6

1. Cases of habitual workplace of the employee in a given country

a) The rule of the place where the employee habitually carries out his work
aa) Introduction

6The rule contemplated in Art.19 (2)(a) that attributes jurisdiction to the courts of the
place where the employee habitually carries out his work in the European Union was
already envisaged in Art. 5 (1) of the San Sebasti�n Convention of 1989, traditionally
playing an important role, furthermore, in national systems of international judicial
competence.7 The direct antecedent of the rule is to be found in the judgment of the
Court of Justice of the European Communities of 26 May 1982, in the Ivenel case,8
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where, in relation with a dispute about a breach of an agency contract, the Court of
Justice ignores the doctrine laid out in the De Bloos decision,9 stating that individual
employment contracts, as contracts with a specific set of problems related both to their
social transcendence and the obligations involved in them, require a differentiated
solution that takes their particular characteristics into account. In this sense, it states
that “in the case of a contract of employment the connection lies particularly in the
law applicable to the contract; and that according to the trend in the conflict rules in
regard to this matter that law is determined by the obligation characterizing the con-
tract in question and is normally the obligation to carry out work”.10 Making it clear, in
short, that the courts of the place where the employee discharges his obligations to-
wards his employer will be the ones competent to judge any dispute that may arise.

7 In accordance with the Court of Justice of the Communities, the solution reached is
that which best protects the worker as the weaker party in an individual employment
contract, since it is “the place where it is least expensive for the employee to com-
mence, or defend himself against, court proceedings”.11 Furthermore, it is a correct
solution from the employer’s point of view since, as it is he who determines as a last
resort the place where the employee shall carry out his work, it is reasonable and
predictable that he should be sued in that place.12 Besides, the doctrine gives a positive
value to the fact that the rule of the habitual workplace favours the convergence
between the forum and the ius, thus permitting the law of the State where the employ-
ee carries out his work to be applied by the jurisdictional authorities of the said State.13

8 Logically, in order for the rule to be applied, it must be a place located in a Member
State of the European Union. As the Court of Justice provided in its judgment of
15 February 1989 in relation to the Six Constructions case,14 on occasions where the
habitual workplace is found to be outside the European Union, that place may not be
the basis for the application of the rule contemplated in Art. 19 (1)(a). As the Court
itself stated, this does not give rise to special problems in a system like that of the
Brussels Convention, now The Brussels I Regulation, where the plaintiff always has the
option of resorting to the general jurisdiction of the place where the defendant is
domiciled – contemplated in Art.19 (1) – or to one of the special fora provided for
in Art. 19 (2). The existence of three special jurisdictions, furthermore, increases the
possibilities of resorting to one of them in practice.
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11 Mulox IBC Ltd. v. Hendrick Geels, (Case C-125/92) [1993] ECR I-4075, I-4104; Kropholler Art.18 note
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bb) Determination of the habitual workplace
9In short, a close relationship is presumed to exist between the employment contract

and the place where the working activity is carried out. A relationship that is even
reflected in the application of that Member State’s mandatory rules and collective
agreements.15 The rule, then, is based on the principle that all work is carried out in a
particular place and that, therefore, the worker is linked to that place, and the courts of
the said place are the best prepared to hear the dispute and satisfy the worker’s legit-
imate expectations. Logically, the application of the rule requires that the said place be
located in a Member State of the European Union.

10The functioning of the rule does not give rise to any particular problems on occasions
where the work is carried out by the employee in a single place,16 where there are
several places but one of them is the habitual place for the parties,17 or where the work
is performed in several places, although only one of them is inside the European
Union. Greater problems arise, however, in cases where the work is carried out by the
employee in more than one place. In these cases, the application involves defining the
place where the work is “habitually” carried out. This has been determined in the
jurisprudence of the Court of Justice of the Communities by means of different hy-
potheses concerning the location of the locus laboris.

11The question arose for the first time in the judgment of the Mulox case on July 13,
1993.18 The case was about an ex employee who had carried out his work in different
countries and brought an action against his ex employer. The Court, when determining
the habitual workplace in a case where the work was carried out in different places,
underlined the need to interpret the old Art. 5 (1) of the Brussels Convention –
currently Art. 19 of the Brussels I Regulation – in such a way “as to avoid any multi-
plication of courts having jurisdiction, thereby precluding the risk of irreconcilable
decisions and facilitating the recognition and enforcement of judgements in States
other than those in which they were delivered”.19 This points directly to the fact that it
is impossible to grant jurisdiction to the courts of all the countries where the employee
has carried out his work and the subsequent need to specify one place where he is
presumed to have carried out is work habitually. Correlatively, this desire not to multi-
ply jurisdictions implies that on occasions where the habitual place of work cannot be
determined, either because there are two or more places of equal importance or because
none of the places where the employee carries out his work is relevant enough to be
considered competent, it will have to be accepted that the jurisdiction contemplated
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in Art. 19 (2)(a)20 is inapplicable and resort to the following criteria of international
jurisdiction set out in Art. 19.

12 On the basis of these premises, the Court of Justice of the Communities chooses to
consider that the place where the work is carried out is that place “where or from which
the employee principally discharges his obligations towards his employer”.21 This refer-
ence to “principal” was changed in Art. 5 (1) of the San Sebasti�n Convention and later
in Art.19 (1)(a) of the Brussels I Regulation, of which we are now analysing “habitual”.22

A change which, as we shall point out below, has a direct influence on the effectiveness
of the criterion of international jurisdiction contemplated in Art.19 (2)(b).23

13 Specifically the employee is understood to carry out his work habitually in the place
where he “has established the effective centre of his working activities and where, or
from which, he in fact performs the essential part of his duties vis-	-vis his employer”.24

It is, in short, a presumption iuris tantum, for whose concretion, as the Luxembourg
Court points out, the national court responsible for applying the Regulation must take
into account the factual background of the case:25 circumstances such as whether or
not the worker carried out his work from one particular office, whether he organised his
professional activities from that office, whether he had his residence in that place, how
long he stayed there, whether he went back there after every business trip.. . make it
possible to verify the location of the effective centre of the employee’s working activ-
ities.26

14 The position sustained by the Court of Justice assumes that the employee has an office
or “effective centre” from which he carries out his working activities.27 In practice,
nevertheless, it is clear that there is a possibility that this office may not exist. This is the
underlying situation in the Weber case,28 referring to the work as a cook carried out by a
certain person on several platforms located in the sea. In this case, the Luxembourg
Court understood that, on those occasions where a person performs the same work in
several places, any qualitative criteria relating to the nature and importance of work
done in various places within the Contracting States are irrelevant. Therefore, “the
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relevant criterion for establishing an employee’s habitual place of work, for the purposes
of article 5 (1) of the Brussels Convention is, in principle, the place where he spends
most of his working time engaged on his employer’s business”.29 To sum up, when taking
into account the total working relationship, the duration of the different work periods
carried out in the different Member States of the Union must be considered, presuming
that the place where most time is spent will be considered the habitual workplace.30

15This time rule is based on a presumption that may be rebutted, however, only on
occasions where the factual background of a case shows that there is a greater relation-
ship with one particular Member State. Circumstances such as the fact that an employ-
ee, having carried out his work in one particular Member State goes to work perma-
nently in another country, and that reflect the desire that this latter place should
become a new habitual place of work within the meaning of Art. 19 (1)(a).31 All of
this may affect to a certain extent the predictability of the international jurisdiction of
a Court, since the interpretation of all these issues depends on the judge.32

2. Jurisdiction of the last place where the employee has carried out his work

16Together with the rule about the place where the employee habitually carries out his
work, Art. 19 (2)(a) extends the range of options offered to the employee when bringing
an action against his employer by incorporating a reference to the court of the last place
he worked. This is a criterion that is not contemplated in the Brussels Convention.33

17The location of the rule in Art.19 (2)(a) and its relationship with the first of the
hypotheses contemplated by the legislator – where the employee habitually carries out
his work in a specific place – would lead to it being considered as a “closing” clause
endowed with a plural function: Thus, in the first place, it would cover those cases
where it is not very easy to specify which is the habitual workplace as the employee has
carried out his work for a company in more than one State.34 In this way, in relation
with the time criterion present in the Weber case – a judgment issued 2 days before the
Brussels I Regulation came into force – the decision would be not to take into con-
sideration the longest period of work, as in this case, but the last one.35 Furthermore,
the criterion made it possible, in the second place, to deal with situations where the
dispute arises after the work relationship has concluded, so that theoretically there
would no longer exist a habitual workplace. In this case, the place chosen would be the
last place where the employee habitually carried out his work.36 Finally, it even goes so
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far as to mention that it refers to situations where the employee did not carry out his
work in one specific country, so that the place would be the last one where he had
carried out his working activities.37 Otherwise, it states, there would be no point in
introducing the criterion of the last workplace, since it would already be known as it
would be the habitual one.38 This option, nevertheless, would seem to be as far away
from the meaning of the precept as from the location of the rule within Art.19(2)(a):
cases where the employee did not carry out his work habitually in one specific country
should refer to the provisions of Art. 19 (2)(b).

II. Cases where the employee does not carry out his
working activities in one specific place

18 On occasions where he does not carry out his habitual work in one specific State of the
Union, the employee may resort to the courts of the place where the business which
engaged the employee is or was situated.39 This rule, included in Art. 5 (1) of the
Brussels Convention, is now introduced in (2) (b) in Art.19. It is a criterion that has
had different appraisements by the doctrine, where it has been considered a criterion
both favourable and unfavourable to the employee’s interests and expectations.40

19 The rule refers to the present or past location of the business that engaged the employ-
ee. This temporal option has the advantage that, even if the business has disappeared,
the courts of the place where it was located shall be competent to hear the possible
dispute.41 Correlatively, its greatest disadvantage resides in the possible lack of a ra-
tional connection between the courts selected and the dispute that may arise before
them.42

20 The jurisdiction of the location of the business that engaged the worker at first sight
seems to be a predictable criterion easy to apply. Its greater complexity stems from the
need to specify the meaning of employing company, adapting it to a complex practice
where certain formulas of business interposition are common – see the Judgment of the
European Court of April 10, 2003 in the Pugliese case43– international circulation
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within a Multinational Business Group,44 or the presence of secondary companies that
act as mere hiring agencies. A broad interpretation of the concept is required here.45

21The effectiveness of this rule has been seriously affected by the jurisprudential practice
of the Court of Justice of the Communities regarding employment contracts, and it has
acquired a strong residual character.46 The jurisprudence of the Court reveals a clear
tendency to “reinterpret” extensively the terms of Art. 5 (1) of the Brussels Conven-
tion in its San Sebasti�n version – now Art.19 (2)(a) of the Brussels I Regulation –
endowing in it a character of priority in the international jurisdiction system as regards
to individual employment contracts previously contemplated in the Convention and
now governed by the Regulation.47 In cases where the employee has not carried out his
working activities in a single State, this leads to the court deciding to apply the con-
cept of habituality from different angles, considering it to be one place or another by
virtue of different hypotheses. The above mentioned judgments in the Mulox cases –
pronounced before the San Sebasti�n Convention came into force – the Rutten case or
the Weber case are a clear token of this.48 All of this regardless of the facts, mentioned
above, that this can affect the predictability of international jurisdiction.

22Furthermore, the virtuality of the jurisdiction is affected, according to the doctrine, by
the fact that Art. 5 (1) of the San Sebasti�n Convention of 1989 was replaced by the
qualitative criterion of “principal” workplace, as mentioned in the Mulox judgment,
which practically annuls the viability of the criterion of the business that engaged the
employee.49 The introduction ex novo in Art. 19 (2)(a) of the criterion of the last place
where the employee carried out his working activities also involves an additional
limitation in resorting to it.50

1. Special cases concerning the temporary posting of workers

23Article 19 of the Brussels I Regulation must not make us forget the validity of Directive
96/71/EC of the European Parliament and of the Council of 16 December concerning
the posting of workers in the framework of the provision of services,51 where a whole
set of provisions is included with a view to guaranteeing a minimum level of rights for
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workers in respect of temporary posting; a different situation from the case of “shifting”
a worker from one place to another.52 Among other provisions, the Directive incor-
porates a norm of international jurisdiction that tends to determine competent Courts
in relation to this type of situation, which prevails over the rules in the Brussels I
Regulation by virtue of its speciality, at the same time as it completes and extends the
jurisdictions contemplated in the Regulation for these cases.53

24 With all the difficulties that its description may entail,54 the temporary posting of a
worker from the country where he habitually carries out his working activities to
another State is somewhat exceptional according to Art. 2 of the Directive. In short,
it is a provisional posting; limited to a specific period of time. In this sense, the
employee is considered to continue habitually carrying out his working activity in the
country from which he was moved. All the circumstances involved in a temporary
posting can have a direct influence on the determination of the competent Courts,
insofar as according to Art. 19 of the Brussels I Regulation the worker would not be
entitled to sue his employer before the courts of the country where he is now carrying
out his working activities. Unless, logically, there is an agreement to resort to the
courts of another country on the basis of Art. 21. This situation may be to the worker’s
disadvantage, because it prevents him from resorting to the courts of the country where
he is carrying out his work, which at the present time are those most closely related to
him and those that therefore facilitate concordance between the forum and the ius.55

25 In order to solve this negative situation, Art. 6 of Directive 96/71/EC incorporates a
rule about international jurisdiction, limited in its scope of application to cases of
enforcement of the right to the terms and conditions of employment guaranteed in
Art. 3 with respect to the activities stipulated in Art.1 of the Directive. The said Art. 6
acknowledges that the worker temporarily posted to another country within the Eu-
ropean Union is entitled to resort to the courts of the Member State in whose territory
he is posted at the present time or was posted in the past. Apart from this option, he
may also sue his employer before the courts of another State, in accordance with the
provisions present in the existing Convention on Jurisdiction: that is, the Brussels
Convention of 1968, currently the Brussels I Regulation. In this way, an alternative
option is established in favour of the worker posted away from his habitual place of
residence, who may choose the jurisdiction in which to serve his claim according to his
specific interests.56
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Article 20

(1) An employer may bring proceedings only in the courts of the Member States in which
the employee is domiciled.
(2) The provisions of this Section shall not affect the right to bring a counter-claim in the
court in which, in accordance with this Section, the original claim is pending.

A. Jurisdiction according to the employee’s domicile

1The policy of protecting the weaker party in an individual employment contract is
clearly reflected in Art. 20 (1), where it is plainly stated that the employer may only
sue the employee in the courts of the Member State where the employee is domiciled,
thus invalidating the possibilities afforded by Art. 5 (1) of the Brussels Convention
with respect to bringing the proceedings against the employee in his habitual work-
place.1 Unlike what occurs with the employee, Art. 20 does not provide the employer
with any alternative jurisdiction.2 His only option is to resort to the jurisdiction where
the sued employee is domiciled. In short, this is a new rule, not contemplated in Art. 5
(1) of the Brussels Convention.

2Article 20 (1) basically reproduces the rule of Art. 2, whose application regarding
individual employment contracts is demurred by Art.18 (1). In the case of a suit
against the employee, the jurisdiction based on the employee’s domicile implies refer-
ring to a place that habitually coincides with the place where the employee carries out
his working activities.3 A place that usually depends on the employer’s will.4 The
greatest problems arising from this criterion logically stem from the above mentioned
lack of a unitary criterion regarding domicile, which can lead, according to Art. 59, to
the fact that the worker may be considered to be domiciled in several different States.5

3The reference to the domicile of the sued employee seems to incorporate a mention of
the place where the employee carries out his work, a place that may or may not
coincide with the place where the employer has his business.6 In any case, neither
these hypotheses will necessarily arise in practice, nor this rule will guarantee that
disputes will be heard by the courts for the place where the employee is domiciled.7
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n 2 (2003) p. 7, 27.
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B. Right to counter-claim

4 The above limitation does not, however, prevent the employer from serving a counter-
claim before the court hearing an incidental suit contemplated in the rule regarding
jurisdiction included in Section 5 of Chapter II of the Brussels I Regulation. This rule is
in the same line as the provisions of Artt. 12 (1) and 16 (3). Whereas the general rule of
Art. 20 was incorporated in paragraph 1 of Art. 20, in paragraph 2 the rule of Art. 6 (3)
is reproduced, a provision whose application of which would otherwise be excluded by
virtue of Art. 18 (1).

5 The rule is formulated in generic terms and does not refer to the employer as the person
entitled to serve a counter-claim.8 Nevertheless, the fact that the rule is physically
located in Art. 20, together with the fact that the jurisdiction of the Courts of the sued
employer’s domicile is one of the options open to the employee by virtue of Art. 19 (1),
makes the employer the person most likely to make use of this possibility.9 An alter-
native, on the other hand, foreseeable for the employee and which responds to the
principle of procedural economy.10

Article 21

The provisions of this Section may be departed from only by an agreement on jurisdiction:
1. which is entered into after the dispute has arisen; or
2. which allows the employee to bring proceedings in courts other than those indicated in

this Section.

I. Freedom of choice in individual contracts of employment

1 Article 21 of the Brussels I Regulation admits freedom of choice with respect to the
determination of competent Courts in matters of individual employment contracts.1

Just as occurs with the system of international jurisdiction contemplated in a general
sense in the Brussels I Regulation, the choice to be made by the parties by virtue of
Art. 21 shall prevail over the solutions contemplated in Artt. 19 and 20 thereof. How-
ever, acceptance of freedom of choice in this matter is not absolute. It is a doubly
limited acceptance, both regarding the form of expressing it and regarding the scope of
its application. This has a direct influence on the understanding of the role played by
the principle of freedom of choice in the international jurisdiction system designed by
the Brussels I Regulation in relation with individual employment contracts. Thus,
contrary to the provisions of the general regime, the impossibility to derogate the spe-
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cial fora contemplated in Artt. 19 and 20 would constitute the general rule, whereas
the possibility of derogating them by means of the parties’ exercise of their freedom of
choice would acquire a somewhat exceptional nature, given the limitations that ac-
company the exercising of this freedom of choice.2

II. First limitation: Non-acceptance of tacit submission

2The first of these two limitations is manifested in the fact that the use of freedom of
choice seems to be accepted in the precept exclusively in its express dimension and not
in relation to tacit submission. Independently of the existence of some doctrinal opin-
ions that find this possibility feasible,3 the fact that Art. 18 (1) constricts the determi-
nation of international jurisdiction in regards to individual employment contracts to
the provisions of Artt. 4, 5 (5) and 18 to 21 would support this position contrary to tacit
submission regarding individual employment contracts.4

III. Second limitation: Conditions for the exercise of express freedom of choice

3Furthermore, as a second limitation, freedom of choice is restricted insofar as that the
parties are not entirely free to choose the competent Court to hear the dispute. This is
a solution already present in Art.17 (2) 2 Brussels Convention of 1968, in its San
Sebasti�n version of 1989, which, rejecting the underlying philosophy of the Sanicen-
tral Judgment,5 responds to a desire to protect the worker – the weaker party in the
contract – rather than the employer – the stronger party – by preventing the latter from
taking advantage of his strong position to limit the selection of competent Tribunals
that the Regulation offers the employee or to increase the possible jurisdictions con-
templated for the employer.6 It is presumed, then, that the principle of freedom func-
tions normally when the parties that use it occupy similar juridical positions. However,
in a contract like an individual employment contract, where the position of the parties
is clearly unequal, as one party is strong and the other is weak, fully accepting freedom
of choice could prejudice the weak party insofar as the strong party would tend to
impose his solutions on the weaker one. In this way, the underlying policy of protecting
the worker in the Regulation leads the legislator to limit, although not to prevent, the
use of freedom of choice, only allowing it on occasions where it is of benefit to the
worker.7

4On the basis of these points, Art. 21 lays down two conditions in order to exercise
freedom of choice. In this sense, it is surprising that Art. 21 omits all reference to the
possibility of submission to the courts of the State where the parties have their dom-

Chapter II . Jurisdiction

Section 5 . Jurisdiction over individual contracts of employment

Art 21
2- 4

Carlos Esplugues Mota/Guillermo Palao Moreno 343

2 Mosconi, RDIPP 2003, 5, 23.
3 Mosconi, RDIPP 2003, 5, 26-27. Prior to the Brussels I Regulation, Cassaz. RDIPP 1992, 327.
4 Palao Moreno, Derecho internacional y de la integraci
n 2 (2003), p. 7, 27, fn 49.
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n 2 (2003), 7, 27; Droz, RCDIP 79 (1990),
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icile or habitual residence, provided that such an agreement is not contrary to the law
of that Member State. This possibility is, however, contemplated in Art.13 (3), with
relation to insurance contracts, and 17 (3), concerning consumer contracts. In the case
of disputes arising from individual employment contracts, this possibility, therefore, if
it is carried out pursuant to Art. 21, would not be affected by what the provisions of the
legal system of the Member State to whose courts the parties have resorted have to say
against it.8

1. First condition

5 The first of the determinants contemplated in Art. 21 (1) refers to the fact that the
express submission to the courts of one particular Member State that the parties may
agree upon must take place after the specific dispute in question has arisen.9 In that
case, the choice made shall prevail over the jurisdictions contemplated in Artt. 18 and
19. In short, it is assumed that just as in an agreement about competence concluded
before the dispute, the stronger party will always have the temptation and the possi-
bility to deprive the worker of the benefits concerning jurisdiction offered by Artt. 19
and 20, at this particular stage of the working relationship, after the dispute has arisen,
it is very unlikely – and difficult – that the employer should abuse the position of force
he has in the contract.

2. Second condition

6 The concise wording of the rule contemplated in Art. 21 (1) raises the question of
absolute invalidity of the agreements about the choice of jurisdiction agreed upon by
the employee and the employer before the dispute arose. The second condition con-
templated in Art. 21 addresses precisely this matter, specifically in paragraph (2). In
this sense, the provision clearly states that express agreements regarding submission to
jurisdictions agreed upon before the dispute arises which permit the employee to bring
actions before courts other than those contemplated in Artt. 18 to 20 shall be valid.10

The extension of the choice of jurisdictions laid before the employee in itself and
without going into whether they are jurisdictions linked to the employee or not is
assumed to be to the employee’s advantage, justifying the acceptance of a clause of
submission agreed upon before the disputes arises. Otherwise, the choice of jurisdiction
would be considered invalid because it would not be understood to safeguard the
employee’s interests.11
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IV. Exercise of freedom of choice in practice of law

7Article 21 is limited to pointing out on what occasion and under what conditions the
principle of freedom of choice can be exercised in relation to the determination of
jurisdiction in matters concerning individual employment contracts. The rule, how-
ever, makes no mention of the formal requisites that must accompany its exercise in
practice. In this sense, and in spite of the provisions of Art. 18 (1) about its inapplic-
ability to individual employment contracts, everything suggests that, in line with the
provisions of Art. 23 (1), it must be presented in writing or verbally with written
confirmation.12

Section 6
Exclusive jurisdiction

Article 22

The following courts shall have exclusive jurisdiction, regardless of domicile:
1. in proceedings which have as their object rights in rem in immovable

property or tenancies of immovable property, the courts of the Member State in which
the property is situated. However, in proceedings which have as their object tenancies of
immovable property concluded for temporary private use for a maximum period of six
consecutive months, the courts of the Member State in which the defendant is domiciled
shall also have jurisdiction, provided that the tenant is a natural person and that the
landlord and the tenant are domiciled in the same Member State;

2. in proceedings which have as their object the validity of the constitution, the nullity or
the dissolution of companies or other legal persons or associations of natural or legal
persons, or of the validity of the decisions of their organs, the courts of the Member State
in which the company, legal person or association has its seat. In order to determine that
seat, the court shall apply its rules of private international law;

3. in proceedings which have as their object the validity of entries in public registers, the
courts of the Member State in which the register is kept;

4. in proceedings concerned with the registration or validity of patents, trade marks, de-
signs, or other similar rights required to be deposited or registered, the courts of the
Member State in which the deposit or registration has been applied for, has taken place or
is under the terms of a Community instrument or an international convention deemed to
have taken place. Without prejudice to the jurisdiction of the European Patent Office
under the Convention on the Grant of European Patents, signed at Munich on 5 October
1973, the courts of each Member State shall have exclusive jurisdiction, regardless of
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domicile, in proceedings concerned with the registration or validity of any European
patent granted for that State;

5. in proceedings concerned with the enforcement of judgments, the courts of the Member
State in which the judgment has been or is to be enforced.
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I. General purpose

1The provisions on exclusive jurisdiction are contained in the Section 6 of the Chapter
II of the Regulation, which comprises just one Article (22).

2This Article refers always to “courts of the Member State”; this wording makes it clear
that the Article regulates only the international jurisdiction. Territorial jurisdiction is
regulated by the domestic law of Member States. If the domestic law of the State with
exclusive jurisdiction does not provide for the territorial jurisdiction of a local court,
there is a gap in the jurisdiction system; this gap shall be filled according to the criteria
in force in the respective legal order. In general these criteria will lead to the same
outcomes that would result from the application of the rules on international jurisdic-
tion contained in Art. 22 to the determination of territorial jurisdiction.1

3The exclusive jurisdiction of the courts of a Member State displaces the general rule of
the defendant’s domicile and the special rules on legal jurisdiction. The exclusive
jurisdiction may also not be overridden by an agreement on jurisdiction neither by
the defendant’s voluntary submission to the forum (Arts. 23 (5) and 24). The court of a
Member State seized of a claim which is principally concerned with a matter over
which the courts of another Member State have exclusive jurisdiction shall declare of
its own motion that it has no jurisdiction (Art. 25). Otherwise there is a defence to
recognition or enforcement, in the other Member States, of the judgment given
(Arts. 35 (1) and 45 (1)).

4Although not often, an action may come within the exclusive jurisdiction of several
courts. In this case, any court other than the court first seized shall decline jurisdiction
in favour of that court (Art. 29).

5The heads of exclusive jurisdiction contained in Art. 22 are directly applicable when-
ever the respective connecting factor points to a Member State bound by the Regu-
lation and the dispute arises from a transnational relationship. The exclusive jurisdic-
tion of a Member State’s courts applies regardless of defendant being domiciled in the
territory of a Member State (cf. Art. 22 main sentence) and regardless of any connec-
tion with another Member State.2

6This is related with the general reason for the exclusive legal jurisdiction stated by
the ECJ: “the existence of a particularly close connection between the dispute and a
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Contracting State, irrespective of the domicile both of the defendant and of the
plaintiff ”.3

7 Nonetheless, strictly speaking it seems that the reason for these exclusive jurisdic-
tions is not only the intensity of the connection but also the matters that are in-
volved; in these matters are in force, in the whole of the Member States, mandatory
rules and the application of these rules shall be assured whenever there is a given
connection with their State of origin. As a matter of fact, the criteria of exclusive ju-
risdiction tend to coincide with the connecting factors relevant for the application
of these mandatory rules.4

II. Legislative history

8 Art. 22 has a statutory precedent in the Art.16 of Brussels Convention in which it is
based almost entirely. The substantial differences, of short reach, concern only two
situations:
– in the § 2 of heading (1) (added to the Brussels Convention by the Accession

Convention of Portugal and Spain), on the subject of tenancies of immovables,
with respect to the prerequisites to the jurisdiction of the courts of the Member
State where the defendant is domiciled;

– in the heading (4), on the subject of registration or of validity of intellectual
property rights, with respect to rights governed by a Community act or by the
Convention on European patent.

These differences will be scrutinized when dealing with those issues.

III. Exclusive jurisdiction of third States

9 Where the connecting factor employed by the rule of exclusive legal jurisdiction points
to a third State (i.e., a State that is not a Member State), and the defendant is not
domiciled in a Member State, the jurisdiction is governed by the domestic law (Art. 4
(1)). Where the defendant is domiciled in a Member State the opinions are divided:
the Reporters,5 followed by part of the authors,6 deem applicable the other rules of the
Regulation (or of the Brussels and Lugano Conventions as the case may be), namely
Art. 2; some authors hold that according to the spirit of the Regulation in these matters
only the connecting factors contained in Art. 22 are suitable, and therefore the Mem-
ber States’s courts may decline jurisdiction.7

Art 22
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p.113-114 (but compare p. 35); Teixeira de Sousa, IPRax 2003, 320, 322-323; Geimer/Schütze Art. 22

note 13.



10This second doctrine deserves preference when the third State’s courts claim exclusive
jurisdiction,8 for two reasons:9 On the one hand, this doctrine is coherent with the
evaluation underlying Art. 22. That is, if the Member States claim a given exclusive
jurisdiction sphere they shall also recognize the same sphere of exclusive jurisdiction to
third States. On the other hand, this doctrine contributes to a harmonious allocation
of jurisdiction. The opposite doctrine leads the courts of a Member State to claim
jurisdiction at the same time that the courts of a third State reasonably claim exclusive
jurisdiction.

11The Regulation requires a Member State’s court to declare it has no jurisdiction where
the court of another Member State has exclusive jurisdiction (Art. 25), but it does not
preclude a Member State’s court of declaring it has no jurisdiction in other situations
where this is in accordance with the spirit of the Regulation.

12Certainly the Regulation does not mandate either the Member State’s court to declare
it has no jurisdiction where the connecting factor employed by one the headings of
Art. 22 points to a third State whose courts claim exclusive jurisdiction. Therefore, in
these circumstances, if the court of a Member State declares it has jurisdiction, this
does not amount to a defence of recognition of the judgment given by this court in
other Member States.10

IV. Interpretation

13From the wording of Art. 22, as well as from its ratio, it is unequivocal that the list of
matters therein contained is exhaustive.11 The Regulation does not allow the enlarge-
ment of exclusive jurisdiction’s matters by way of analogy or based upon any other
technique.
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ment in a third State, it also makes sense to honour the exclusive jurisdiction of a third State even if

the judgment could be enforced in a Member State.
9 In favour of a general principle of relevance of foreign courts’s exclusive jurisdiction based upon
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10 See also Galvão Teles, Rev. Fac. Dir. Univ. Lisboa 37 (1996) 119, 152-153.
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14 The concepts used in the headings of Art. 22 shall be subject to autonomous inter-
pretation.12 The ECJ has been stressing that the headings of Art. 16 of Brussels Con-
vention – which as aforementioned is the statutory precedent of Art. 22 of the Regu-
lation – must not be given a wider interpretation than is required by their objective,
since the allocation of exclusive jurisdiction results in deprivation of the freedom to
choose the forum and, in certain cases, in the submission of the parties to a jurisdiction
which is not that of the domicile of any of them.13

15 In principle, Art. 22 applies only where the claim is principally concerned with one of
the matters listed (and not where the claim raises only one of these matters as a
preliminary question – cf. Art. 25).14

V. Rights in immovable property

16 In proceedings which have as their object rights in rem in immovable property or
tenancies of immovable property, the courts of the Member State in which the prop-
erty is situated have exclusive jurisdiction ((1) § 1). However, in proceedings that have
as their object tenancies of immovable property concluded for temporary private use
for a maximum period of six consecutive months, the courts of the Member State in
which the defendant is domiciled shall also have jurisdiction, provided that the tenant
is a natural person and that the landlord and the tenant are domiciled in the same
Member State ((1) § 2).

17 This exclusive jurisdiction is also provided for in the Brussels and Lugano Conventions
(Art. 16 (1)), although there is a divergence between these Conventions regarding the
prerequisites of the jurisdiction of the defendant’s domicile courts. The Brussels Con-
vention requires that both the landlord and the tenant are natural persons and are
domiciled in the same Contracting State. Under the Lugano Convention it is suffi-
cient that the tenant is a natural person and that none of the parties is domiciled in the
Contracting State where the immovable is situated.

18 The Regulation has followed to some extent an intermediate path: it is sufficient that
the tenant is a natural person, but it is required that both parties have domicile in the
same Member State. The landlord can be either a natural person or a legal person.15

This seems to be, in the light of the provision’s ratio, the best solution. As a matter of

Art 22
14-18

Brussels I Regulation

on Jurisdiction and Recognition in Civil and Commercial Matters

350 March 2007

12 Compare Report Schlosser para. 168, who seems to prefer a characterization lege causae regarding the
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fact, it is justified the possibility of entering a suit in the forum of the common domicile
of the landlord and of the tenant even if the landlord is, as frequently happens, a legal
person.16

19It is further required that the tenancy is concluded for temporary private use for a
maximum period of six consecutive months. The concept of “private use” shall be
understood in the same light as the concept of consumer contract resulting from
Art.15 (1). Therefore, the tenancy shall not be deemed for private use where it is
concluded for the exercise of an independent economic activity.17

20These prerequisites fulfilled, the claimant may choose between suing in the courts of
the Member State where the immovable is situated or in the courts of the Member
State where the defendant is domiciled. According to the Jenard/Möller Report (con-
cerning the Lugano Convention) we are in presence of “two exclusive jurisdictions”,
which may be considered “alternative exclusive jurisdictions”.18

21This deviation from the exclusive jurisdiction of the forum rei sitae is normally suffi-
cient to avoid that two persons domiciled in the same Member State, who are parties in
a short term tenancy of an immovable situated in another Member State, are forced to
discuss the disputes arising therefrom in the courts of this Member State, which will be,
as a rule, an inconvenient forum for both parties. This situation arises often with
respect to leasing of holiday accommodations.

22The autonomous concept of right in rem is characterized by the “power of its holder to
claim the property that is subject to this right against any person who doesn’t hold a
prevailing right in rem”.19

23In examining the delimitation of the actions comprised by the exclusive jurisdiction,
the ECJ has stressed the ground for this jurisdiction: “the essential reason for conferring
exclusive jurisdiction on the courts of the Contracting State in which the property is
situated is that the courts of the locus rei sitae are the best placed, for reasons of
proximity, to ascertain the facts satisfactorily and to apply the rules and practices
which are generally those of the State in which the property is situated”.20

24It shall be added that the rights on immovables are generally governed by the lex situs
and that most of the applicable rules has mandatory character and a close link with the
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economic Constitution, so that the exclusive jurisdiction of the forum rei sitae assures
the application of these mandatory rules.21

25 It has been discussed if the concept of immovable property shall be defined autono-
mously or according to the law of the situs.22 In favour of the last interpretation it has
been argued that the provision takes into account the connection between the juris-
diction of the forum rei sitae and the applicability of the lex situs. Actually, we have just
pointed out that the applicability of the lex situs in this matter is one of the reasons that
justify the exclusive jurisdiction. Nevertheless, the argument derived therefrom to the
definition of the immovable property’s concept is inconclusive, since the lex situs rule is
generally applicable irrespective of the movable or immovable nature of the property.

26 The exclusive jurisdiction comprises only an action based upon a right in rem and not
an action having as an object, a right in personam. Thus, it excludes an action for
rescission and/or damages for the loss resulting from the breach of a contract for the
sale of immovable property;23 an action based on tort for breach of right in immovable
property;24 an action to enforce the obligations of the seller regarding the transfer of
title, in those systems in which this transfer is not an automatic effect of the contract
for sale;25 an action for restitution of property raised by a party where the other party to
the contract is not performing his obligations under the contract for sale of the prop-
erty;26 an action for annulment of the contract for sale;27 an action for a declaration
that the son holds an apartment on trust for the father and for an order requiring him to
execute documents vesting legal title in the father;28 an action where a creditor seek to
set aside a gift of the legal ownership of immovable property alleged made by the debtor
to defraud his creditors (action paulienne);29 and an action for compensation for the use
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21 See also Lawrence Collins, in: Dicey/Morris p. 374 and Gaudemet-Tallon p. 73. Compare the critical

comments of Geimer/Schütze Art. 22 note 38 et seq., and of Fernández Arroyo, in: FS Erik Jayme

(2004), Vol. I, p. 169, 177-178.
22 For the first understanding see Peter Gottwald in: M�nchener Kommentar zur ZPO Art.16 EuGV�

note 8, and Geimer/Schütze Art. 22 note 42; in favour of the second understanding see Kropholler

Art. 22 note 11; and Peter Schlosser Art. 22 note 2, who speaks in this context of a “characterization

according to the lex situs”; Mankowski, in: Rauscher Art. 22 note 5.
23 Cf. Richard Gaillard v. Alaya Chekili, (Case C-518/99) [2001] ECR I-2771, I-2781 paras. 18 et seq.
24 Cf. Report Schlosser para. 163.
25 Cf. Report Schlosser para. 170. See further Report Schlosser para. 171 and Mankowski, in: Rauscher,

Art. 22 note 8.
26 Cf. Report Schlosser para. 171 and Richard Gaillard v. Alaya Chekili, (Case C-518/99) [2001] ECR

I-2771, I-2782 para. 21.
27 Cf. Gothot/Holleaux p. 84-85 and Gaudemet-Tallon p. 73.
28 Cf. George Lawrence Webb v. Lawrence Desmond Webb, (Case C-294/92) [1994] ECR I-1717, I-1738

para. 15.
29 Cf. Mario P. A. Reichert, Hans-Heinz Reichert and Ingeborg Kockler v. Dresdner Bank, (Case 115/88)

[1990] ECR I-27, I-42 para. 12.



of a flat following the annulment of the respective transfer of title.30 Albeit the point is
debatable, the ECJ has also deemed excluded an action which seeks to prevent a
nuisance affecting or likely to affect and belonging to the applicant, caused by ionising
radiation emanating from a nuclear power station situated on the territory of a neigh-
bouring State.31

27The exclusive jurisdiction doesn’t extend to the whole of the actions concerning rights
in immovable property, but just to those that, simultaneously, fall within the scope of
application of the Regulation and tend to determine the extent, content, ownership or
possession of a immovable property or the existence of other rights in rem therein and
to provide the holders of those rights with the protection of the powers which attach to
their interest.32

28The extension of this exclusive jurisdiction to tenancies is justified by two reasons: the
close link that often occurs between the rules applicable to tenancies and the rules on
immovable property and the fact that, in general, some of the rules applicable to
tenancies are mandatory and designed to protect the tenant.33

29By “tenancies of immovable property” it is understood any type of tenancy: residential
tenancy, tenancy for independent professional activities, commercial tenancy and land
tenancy;34 including short term lets, namely of holiday accommodations.35 In this last
case, the circumstance of a contract for the use of a holiday accommodation being
concluded between a professional tour operator (who acts as “intermediary” between
the landlord and the tenant) and a client, which contains ancillary clauses relating to
insurance in the event of cancellation and to guarantee of repayment of the price paid
by the client, do not affect the nature of the tenancy as a tenancy of immovable
property.36

30The principal aim of the contract shall be the use of an immovable. Contracts that
have other principal aim are excluded.37 Thus, an agreement to rent a retail business is
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30 Cf. Norbert Lieber v. Willi S. Göbel and Siegrid Göbel, (Case C-292/93) [1994] ECR I-2535, I-2550

para.13 et seq.
31 Cf. Land Oberösterreich v. ČEZ, as, (Case C-343/04), nyr. Compare Opinion of A-G Poiares Maduro.
32 Cf. Mario P. A. Reichert, Hans-Heinz Reichert and Ingeborg Kockler v. Dresdner Bank, (Case 115/88)

[1990] ECR I-27, I-41et seq. para. 11.
33 See also Report Jenard p.153; Gaudemet-Tallon p. 75; North/Fawcett (fn.18) p. 232; and Peter Schlosser

Art. 22 note 1. Compare Geimer/Schütze Art. 22 note 105 et seq.
34 Cf. Report Jenard p.153.
35 Cf. Erich Rösler v. Horst Rottwinkel, (Case 241/83) [1985] ECR 99, 127 para. 23 et seq.
36 Cf. Dansommer A / S v. Andreas Götz, (Case C-8/98), [2000] ECR I-393, I-415 et seq. para 38.

Compare the critical annotation of Huet, Clunet 127 (2000) 551, 553.
37 Cf. Theodorus Engelbertus Sanders v. Ronald van der Putte, (Case 73/77) [1977] ECR 2383, 2390

para.16, and Mankowski, in: Rauscher, Art. 22 note 15.



not deemed to be a “tenancy of immovable property”.38 The same applies to a contract
in which the provision of services is the prevailing element, such as an agreement
concluded by a travel organizer who, besides undertaking to procure for the customer
the use of short-term holiday accommodation, of which he is not the owner, under-
takes also to provide a set of services – such as information and advice, where the travel
organiser proposes a range of holiday offers, the reservation of accommodation during
the period chosen by the customer, the reservation of seats in connection with travel
arrangements, the reception at the destination and, possibly, travel cancellation in-
surance – for an inclusive price.39 In this case, the agreement will normally be a con-
sumer contract within paragraph c) of Art. 15 (1) and, occasionally, within the second
sentence of Art. 15 (3) of the Regulation.

31 Regarding the nature of the dispute, this heading comprises not only the disputes
concerning the existence or the interpretation of the contract, the compensation for
damage caused by the tenant and the giving up possession of the premises,40 but also
the generality of the disputes concerning the obligations under the contract, including,
therefore, those relating to the payment of the rent.41 Excluded are, by way of contrast,
the disputes that only indirectly concern the use of the property, such as a claim by a
landlord for damages for the lost enjoyment of a holiday in the property let and for the
travel expenses.42

32 The application of this head of jurisdiction to contracts for use of immovable property
on a timeshare basis (often called “timesharing contracts”) has been causing some dif-
ficulties in the Member States courts. These difficulties are to a large extent due to the
differences between the laws of the Member States regarding the characterization of
the right of use conferred by these contracts. Such differences have been acknowledge
by Recital (3) Timesharing Directive,43 which only aims at establishing a minimum
basis of common rules on time-share arrangements so as to ensure “proper operation of
the internal market” and to protect purchasers.44 Another difficulty results from the
difference between “traditional” tenancies and timesharing contracts with respect to
the means of payment.45
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38 Cf. Theodorus Engelbertus Sanders v. Ronald van der Putte, (Case 73/77) [1977] ECR 2383, 2391 para.

19.
39 Cf. Elisabeth Hacker v. Euro-Relais GmbH, (Case 280/90) [1992] ECR I-1111, I-1132 para. 14 et seq.
40 Cf. Report Jenard p.153, followed by the ECJ in Theodorus Engelbertus Sanders v. Ronald van der Putte,

(Case 73/77) [1977] ECR 2383, 2390 paras. 12/15.
41 Cf. Erich Rösler v. Horst Rottwinkel, (Case 241/83) [1985] ECR 99, 127 et seq. paras. 28-29 and Peter

Schlosser Art. 22 notes 7 and 12. Compare, for the contrary view, Report Jenard p.153 and Geimer/

Schütze Art. 22 note 120. See further Report Schlosser para 164.
42 Cf. Erich Rösler v. Horst Rottwinkel, (Case 241/83) [1985] ECR 99, 127 et seq. para. 28.
43 Directive 94/47/EC of the European Parliament and the Council of 26 October 1994 on the protec-

tion of purchasers in respect of certain aspects of contracts relating to the purchase of the right to use

immovable properties on a timeshare basis, OJ 1994 L 280/83.
44 Recitals (2) and (9) Timesharing Directive.
45 Recital (5) Timesharing Directive.



33In general terms, it may be said that each timesharing contract has to be characterized
in the light of its effects under the law or laws which are applicable by operation of the
conflict rules of Member States. Proceedings concerning rights in rem conferred by
timesharing contracts are undoubtfully subject to Art. 22 (1) of the Regulation.46 In
principle, timesharing contracts shall be dealt as “tenancies of immovable property”.
The same understanding has been suggested with respect to timesharing relationships
that although formally shaped as being of “corporate” or “association” nature are sub-
stantially equivalent to contractual relationships for use of property.47 Nonetheless, the
ECJ held in the Klein case that Article 16 (1) (a) of the Brussels Convention does not
apply to a “club membership contract” which, in return for a membership fee which
represents the major part of the total price, allows members to acquire a right to use on
a time-share basis immoveable property of a specified type in a specified location and
provides for the affiliation of members to a service which enables them to exchange
their right of use.48 Disputes concerning the obligations under timesharing contracts
shall be embraced by this exclusive jurisdiction, even if they confer a right in rem to the
purchaser. As a matter of fact, it makes little sense that those disputes fall within the
scope of the exclusive jurisdiction when arising from mere contractual tenancies but
not when resulting from contracts for use of immovable property that also confer a
right in rem.49

34In the case of immovable property being situated in two Contracting States, exclusive
jurisdiction over the immovable property situated in each contracting State is, in
principle, held by the courts of that State.50 Nevertheless, if the immovable property
situated in one Contracting State is adjacent to the property in another State and the
property is situated almost entirely in one of those States, it might be appropriate to
regard the property as a single unit and deem it to be entirely situated in one of those
States for the purposes of conferring on the courts of that State exclusive jurisdiction.51

35It is understood that these principles, enunciated by the ECJ with respect to tenancies
of immovable property, are also applicable to rights in rem in such property.52
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46 Cf. Mankowski, in: Rauscher Art. 22 note 7 and Kropholler Art. 22 note 17.
47 See also Mankowski, in: Rauscher Art. 22 note 17. Compare Kropholler Art. 22 note 17, Peter Schlosser

Art. 22 note 10 and Geimer/Schütze Art. 22 note 112.
48 Brigitte and Marcus Klein v. Rhodos Management Ltd., (Case C-73/04) [2005] ECR I-8667. Compare

the Opinion of the A-G Leendert Geelhoed in the same Case.
49 On the contrary, it shall be excluded a dispute concerning the right to reimbursement of a sum

erroneously paid in excess of the amount demanded in consideration for use of an apartment, which is

not based on a right or obligation arising under the time-share agreement but on unjust enrichment –

see aforementioned opinion of A-G Leendert Geelhoed in Brigitte and Marcus Klein v. Rhodos Manage-

ment Ltd, (Case C-73/04) nyr no. 39.
50 Cf. R. O. E. Scherrens v. M. G. Maenhout, R. A. M. Van Poucke and L. M. L. Van Poucke, (Case 158/

87) [1988] ECR 3791, 3805 para. 13.
51 R. O. E. Scherrens v. M. G. Maenhout, R. A. M. Van Poucke and L. M. L. Van Poucke, (Case 158/87)

[1988] ECR 3791, 3805 para. 14.
52 Cf. Gaudemet-Tallon p. 76.



VI. Companies and other legal persons

36 In proceedings which have as their object the validity of the constitution, the nullity or
the dissolution of companies or other legal persons or associations of natural or legal
persons, or of the validity of the decisions of their organs, have exclusive jurisdiction
the courts of the Member State in which the company, legal person or association has
its seat ((2) first sentence).53

37 In order to determine that seat, the court shall apply its rules of Private International
Law ((2) second sentence). The reason why the autonomous concept of domicile,
defined in Art. 60, doesn’t operate here, lies in the need of assigning exclusive juris-
diction to the courts of just one State.54

38 Concerning the ground for this exclusive jurisdiction, Jenard states three reasons.55

First, in the interest of legal certainty one shall avoid contradictory judgments regard-
ing the existence of legal persons and the validity of decisions of their organs. Second,
it is in the seat State that are accomplished the formalities of publicity of the legal
person, reason that justifies the centralization of the proceedings in the courts of this
State. Third, this rule will often lead to allocate jurisdiction to the court of the de-
fendant’s domicile. To these reasons two more shall be added.56

39 On the one hand, this head of jurisdiction will often lead to a concurrence between
forum and applicable law, since the law applicable to internal affairs (statut personnel)
of the legal person is, in most cases, the law in force at the seat’s location.57 This is true
even for systems that adopt the incorporation’s theory, because normally the legal
person has the formal seat (seat stipulated in the Articles of Association and regis-
tered) in the country where it was incorporated.

40 In view of this consideration, and lacking interpretative elements that point in a
different direction, the second sentence of Art. 22 (2) shall be interpreted in a way
that the seat relevant to the allocation of jurisdiction be the same that counts to the
determination of the law applicable to the internal affairs (statut personnel).58

41 Consequently, in the countries that adopt the seat theory it is the seat of the admin-
istration that matters. The seat theory prevails traditionally in Germany and Austria
but, due to the case law of the ECJ regarding the right of establishment, it is losing
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53 See also Art. 16 (2) of Brussels and Lugano Conventions.
54 Cf. Droz/Gaudemet-Tallon, RCDIP 90 (2001) 601-652, 641.
55 Report Jenard p.154.
56 Cf. Kropholler Art. 22 note 33. Compare the critical comments made by Geimer/Schütze Art. 22

note 141 et seq.
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2002) p. 79 et seq., with more references, and Peter Schlosser Art. 22 note 16.
58 This doctrine is coherent with the best understanding of Art. 53 of Brussels and Lugano Conventions

– see Lima Pinheiro p. 77-78, with more references.



ground in favour of the incorporation theory with respect to “community companies”.59

The systems that follow the theory of incorporation (such as the English and the Dutch)
submit the legal persons to the law according to which they were incorporated. As a
rule, the legal persons are formally seated in the country where they were incorporated
and, therefore, it could be thought that in these systems only the formal seat would
matter. According to the English law, however, the legal persons are to this purpose
deemed to be seated in England whether they have been incorporated in England or
they have the administration’s seat in its territory, unless, in this second case, the
Member State where the legal person has been incorporated regards it as having seat
in its territory (Art. 10 of the Civil Jurisdiction and Judgments Order 2001).

42Other difficulties may arise in systems like the French and the Portuguese, which in
matter of companies combine the theory of the seat (of the administration) with the
relevance of the formal seat towards third parties.60 Where the company has only the
formal seat or the administration seat in Portugal, it is held that for the establishment
of the Portuguese courts’s jurisdiction one must pay attention to the seat that forms the
connecting factor used to determinate the law applicable to the issue at stake. The
relevance of the formal seat or of the administration seat depends, therefore, on the
nature of the issue.

43The determination of the relevant seat shall not depend on its location in a Member
State or in a third State.61 Where it is relevant the location of the formal seat in a
Member State, its courts shall have jurisdiction even if the administration seat is
located in a third State whose courts claim the same jurisdiction. The same can be
said vice versa.

44On the other hand, in matters of internal affairs (statut personnel) of legal persons there
are mandatory rules of the seat’s State, whose application must be assured by the
exclusive jurisdiction of the respective courts.

45Regarding this heading, there are some discrepancies in the different linguistic versions
of the Regulation that are worth notice. The English version refers to “companies or
other legal persons or associations of natural or legal persons”. The French, German
and Italian versions speak of “companies or legal persons” (sociétés ou personnes morales /
Gesellschaft oder juristischen Person/società o persone giuridiche). The Spanish version
states “companies and legal persons” (sociedades y personas jurídicas). The Portuguese
version seems to restrict the heading to legal persons, by referring to “companies and
other legal persons” (sociedades ou outras pessoas colectivas). Most of the versions make
clear that this heading is not restricted to legal persons in technical sense. The authors
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60 See Batiffol/Lagarde, Droit international priv�, Vol. II (8th ed. 1993), p. 338; Pierre Mayer/Heuzé,

Droit international priv� (7th ed. 2001) p. 668; and Lima Pinheiro (fn. 58) p. 98 et seq.
61 Compare the different view of Gaudemet-Tallon p. 80-81.



have in general understood the Brussels and Lugano Conventions, which employ
similar terms, as well as the Regulation, where they refer to “companies”, as including
organizations without legal personality, such as the Offene Handelsgesellschaft of Ger-
man law and the partnership of Common Law systems.62

46 This exclusive jurisdiction comprises only the actions concerning the validity, the
nullity or the dissolution of legal persons and other organizations or the validity of
the decisions of their organs. Other matters related with the internal affairs (statut
personnel) are excluded.63

47 The term “dissolution” shall not be interpreted in the restrict technical sense given to
it by the Civil Law legal systems. This term embraces also the proceedings that relate to
the liquidation after the “dissolution” of the company. Among these proceedings are
the disputes regarding the distribution of assets to shareholders.64

48 There are conceivable difficulties in the distinction between actions concerning the
“dissolution” and those relating to bankruptcy or analogous proceedings that are ex-
cluded of the material scope of the Regulation according to Art. 1 (2) (b). The Schlosser
Report states, in regard to the Brussels Convention, that this jurisdiction may comprise
certain winding-up proceedings (of English and Irish laws) that, contrary to most cases,
are not based upon the bankruptcy of the company.65 The same Report clarifies that,
where a company belongs to the “continental legal system”, the proceedings discussing
the admissibility of bankruptcy or the forms of its enforcement are not embraced by the
Convention. “On the contrary, all the other proceedings that are designed to verify or
to trigger the dissolution of the company don’t depend on the Law of Bankruptcy. It is
irrelevant whether the company is solvent or insolvent. The existence of preliminary
questions subject to the Law of Bankruptcy doesn’t change the situation either. For
example, a dispute relating to the possible dissolution of a company based upon the
bankruptcy of a shareholder is not subject to the Law of Bankruptcy, falling, conse-
quently, within the scope of the Convention. The Convention is also applicable
where, in the context of non-judicial dissolution of a company, third parties invoke
in the courts their quality of creditors and have thereby a claim for payment against the
company’s assets”.66
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respect of the “English” partnerships.
63 Cf. Peter Schlosser Art. 22 note 19; Kropholler Art. 22 note 40; Mankowski, in: Rauscher Art. 22
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64 Cf. Report Schlosser para. 58 and Schlosser Art. 22 note 17.
65 Report Schlosser para. 57.
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49The courts of two Member States may have jurisdiction based upon Article 22 (2)
where, according to their choice of law systems, the legal person has its seat in both
States. This may happen because of two different reasons:
– First, the applicable law or laws may allow the legal person to have two seats. In this

case, the plaintiff is free to bring the suit in any of the States in which the legal
person has a seat.67 Although, it is not likely, that the main choice of law systems
could be understood in such a way.

– Second, the jurisdiction of the courts of two Member States may derive from a
divergence regarding the concept of seat that is adopted by the respective choice of
law systems. For example, where a company has a formal seat in England (because it
has been incorporated in England) and an administration seat in Germany (which
follows, in principle, the rule of the administration seat). Here again the plaintiff is
free to bring the suit in any of these States.

50Where the courts of two Member States, having both exclusive jurisdiction, are seized
with the same action, Art. 29 is applicable.

VII. Validity of entries in public registers

51In “proceedings which have as their object the validity of entries in public registers”,
the courts of the Member State in which the register is kept have exclusive jurisdiction
(3).68

52The justification for this exclusive jurisdiction is evident: the courts of a given State
are not allowed to interfere in the operation of the public register of another State.

53Falling within the scope of this heading, for example, are the inscriptions in the
immovable property register and in the commercial and/or corporate register. The
validity of the inscriptions in the “civil register” (registre de l'état civil) is, in principle,
excluded from the scope of the Regulation (Art. 1 (2) (a)).69

54Nonetheless, this exclusive jurisdiction comprises only the validity of inscriptions in
public registers and not the effects of these inscriptions.70

Chapter II . Jurisdiction

Section 6 . Exclusive jurisdiction

Art 22
49-54

Luis de Lima Pinheiro 359

67 For a convergent view see Report Schlosser para. 162.
68 See also Art. 16 (3) of Brussels and Lugano Conventions.
69 See also Geimer/Schütze Art. 22 note 215, Mankowski, in: Rauscher Art. 22 note 38 and Calvo Cara-
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VIII. Registration or validity of intellectual property rights

55 In proceedings concerned with the registration or validity of patents, trade marks,
designs, or other similar rights required to be deposited or registered, have exclusive
jurisdiction the courts of the Member State in which the deposit or registration has
been applied for, has taken place or is under the terms of a Community instrument or
an international convention deemed to have taken place (Art. 22 (4) § 1).

56 Without prejudice to the jurisdiction of the European Patent Office under the Con-
vention on the Grant of European Patents, signed at Munich on 5 October 1973, the
courts of each Member State shall have exclusive jurisdiction, regardless of domicile,
in proceedings concerned with the registration or the validity of any European patent
granted for that State ((4) § 2).

57 This exclusive jurisdiction was already provided for in the Art.16 (4) of Brussels and
Lugano Conventions, but the new formulation given by the Regulation embraces the
rights of intellectual property whose register is regulated by a Community instrument.

58 Furthermore, the second paragraph of Art. 22 (4) of the Regulation makes clear that,
without prejudice to the jurisdiction of the European Patent Office under the Con-
vention on the European Patent, the exclusive jurisdiction extends to the European
patent. This paragraph incorporates Art. V-D of the Protocol Annexed to the Brus-
sels Convention, except in regard to Luxembourg Convention for the European Pa-
tent for the Common Market (1975), which never came into force.71 The Conven-
tion on the European Patent establishes a unified procedure for the granting of a pa-
tent for one or for several Contracting States (Art. 3). In each of the Contracting
States for which the European patent is granted it has the same effects than a na-
tional patent granted in that State (Art. 2 (2)). Therefore, where the European pa-
tent is granted for several States there are several independent rights of intellectual
property. In order to avoid that proceedings concerned with the registration or the
validity of the patent granted for one State have to be entered in a different State of
registration, Art. 22 (4) § 2 assigns exclusive jurisdiction to the courts of the State
for which the patent has been granted.72

59 Art.16 (4) Brussels Convention, when referring to “the Contracting State in which
the deposit or registration (.. .) is under the terms of an international convention
deemed to have taken place”, has mainly in mind the system established by the Madrid
Agreement Concerning the International Registration of Marks (1981, with some
revisions and with a Protocol of 1989), and the Hague Agreement Concerning the
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International Deposit of Industrial Designs (1925, revised in 1934).73 According to this
system, the registration or deposit made in the International Bureau, through the
intermediary of the Office of the country of origin, has the same effects in the other
Contracting States as the direct registration or deposit of marks or industrial designs in
these States. The Patent Cooperation Treaty (Washington, 1970, amended in 1979,
and modified in 1984 and 2001) establishes a similar system.

60Art. 22 (4) of the Regulation extends this provision to the “Member State in which
deposit or registration (...) is under the terms of a Community instrument (...) deemed
to have taken place”. It could be thought that this extension has especially in mind
Council Regulation No. 40/94 of 20 December 1993, on the Community trade mark.74

Although, when considering the regulatory system established by this Council Regula-
tion, it is quite doubtful that the provision is applicable to the Community trade mark.75

61The ground for this exclusive jurisdiction lies, first of all, in the connection of certain
actions with the proceedings for granting the right and with the organization of the
register. Since the right of intellectual property is only protected, in principle, in the
territory of the State where the deposit or registration has been made, this jurisdiction
leads generally to concurrence of the forum with the applicable law.76

62The concept of “proceedings” concerned with the registration or validity of patents,
trade marks, designs, or other similar rights required to be deposited or registered” shall
be interpreted autonomously regarding the laws of the Member States and in a narrow
way.77

63Thus, the disputes on regularity of the registration concern the registration and the
disputes on validity of the right or on the actual existence of the deposit or of the
register concern the validity.

64On the contrary, the exclusive jurisdiction does not embrace disputes concerning the
right to protection of intellectual property or arising from contracts that have as object
rights in intellectual property.78 In this way, the ECJ held that Art. 16 (4) of Brussels
Convention is not applicable to “a dispute between an employee for whose invention a
patent has been applied for or obtained and his employer, where the dispute relates to
their respective rights in that patent arising out of the contract of employment”.79
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73 Cf. Report Jenard p.154.
74 OJ 1994 L 11/1. Cf. Kropholler Art. 22 note 54.
75 See Christian Kohler, in: FS Ulrich Everling (1995), p. 656-657 and Mankowski, in: Rauscher Art. 22

note 52.
76 See, on the applicable law, Lima Pinheiro (fn. 58) p. 276 et seq., with more references.
77 See Ferdinand M.J.J. Duijnstee v. Lodewijk Goderbauer, (Case 288/82) [1983] ECR 3663, 3676 para. 19.
78 Cf. Kropholler Art. 22 note 48; Gaudemet-Tallon p. 68, 82; Teixeira de Sousa/Moura Vicente p.116; and

Fawcett/Torremans, Intellectual Property and Private International Law (1998) p.19-20.
79 Ferdinand M. J. J. Duijnstee v. Lodewijk Goderbauer, (Case 288/82) [1983] ECR 3663, 3678 para. 28.



65 Excluded from this exclusive jurisdiction are also, in principle, the actions for infrin-
gement of rights of intellectual property and the actions for abstention of tortious
conduct,80 as well as the actions concerning granting, revocation or remuneration of
compulsory licenses, because they do not regard the registration or the validity of the
right but a public intervention that limits the exclusive power of use of the intellectual
property by its holder.81

66 A question that has been object of some controversy regards the possibility of extend-
ing the exclusive jurisdiction of Art. 22 (4) of the Regulation (or of Art. 16 (4) of the
Brussels Convention) to the actions for infringement of rights of intellectual property
where the defendant raises invalidity as a defence, as well as to actions for a declaration
of non-infringement where the author alleges invalidity of the right.82

67 In the GAT case, the Conclusions of A-G Leendert Geelhoed,83 give account of three
different understandings sustained by each one of the parties, the Governments con-
cerned and the Commission:
– The first opinion, relying on a “strict interpretation” of Art. 16 (4) of Brussels

Convention, holds that this provision is only applicable to a dispute on the patent’s
validity where this dispute is the main cause of action.84

– The opposite understanding, grounded on an “extensive interpretation” of the same
provision, asserts its application to the actions for infringement of patents.

– Finally, according to an intermediate opinion, held by the Advocate General, there
is exclusive jurisdiction whenever the question of the validity or of the nullity of a
patent or of other intellectual property right referred in this provision is raised;
therefore, the Art. 16 (4) of the Brussels Conventions shall be applied where the
defendant in an action for infringement of patent or the claimant in an action for
declaration of non-infringement of patent raise the invalidity of this patent. Where
an action for infringement is brought in another court and the defendant raises this
defence, the court “may transfer the whole proceeding (to the court with exclusive
jurisdiction), may stay the proceeding until the court with jurisdiction of other
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80 Cf. Kropholler Art. 22 note 50; Lawrence Collins, in: Dicey/Morris p. 377-378 and Peter Schlosser

Art. 22 note 22.
81 Cf. Kropholler Art. 22 note 49. According to this author, these actions are even excluded from the

Regulation scope, because they are not a “civil and commercial matter”. Cf. also Peter Schlosser

Art. 22 note 22 and Mankowski, in: Rauscher, Art. 22 note 44.
82 For a general view on this question see Fawcett/Torremans (fn. 77) p. 201 et seq. and Lawrence Collins,

in: Dicey/Morris p. 378.
83 GAT Gesellschaft für Antriebstechnik mbH & Co. KG v. Luk Lamellen- und Kupplungsbau Beteiligungs

KG, (Case C-4/03) [2006] ECR I-6509.
84 See also Fawcett/Torremans (fn. 77) p. 203; Kropholler Art. 22 note 50; and Geimer/Schütze Art. 22

notes 19, 231 and 237 et seq., remarking that some systems do not allow raising the patent’s nullity as

a defence to the action for infringement; Mankowski, in: Rauscher, Art. 22 note 47, but putting

forward a distinction if, according to the procedural law of the forum, the res judicata effect is

extended to the incidental question of the patent validity.



Member State, in the terms of Art. 16 no. 4, decides the validity of the patent, and
may accept itself the validity in case of defendant’s bad faith”.

This third understanding has been followed by the ECJ’s recent judgment in the above
mentioned case.85

68The “similar rights required to be deposited or registered” are other rights on intellectual
property86 such as, for example, the right to the exclusive use of the name and insignia
of the place of business as far as protected by registration.

69The general rules on jurisdiction contained in the Regulation are applicable to the
actions in civil and commercial matters related to rights on intellectual property which
do not fall within the scope of this exclusive jurisdiction.87

70As in general, the rules of the Regulation are displaced by special rules contained in
Community instruments or in national legislation harmonised pursuant to such in-
struments (Art. 67) or in international conventions to which Member States were
parties at the time the Regulation has entered in force (Art. 71).

71Therefore, the special rules on jurisdiction contained in the Council Regulation
No. 40/94, of 20 December 1993, on the Community trade mark (for instance in the
Arts. 92 to 94),88 and in the Council Regulation no. 6/2002, of 12 December 2001, on
Community designs (Arts. 81 et seq.) shall be taken into account.89

72As to international conventions, the rules on jurisdiction (as well as the rules on
recognition of judgments) contained in the Protocol on Recognition which is part of
the European Patent Convention (Munich, 1973) (Art. 164 (1)) prevail over the
Regulation.90 This Protocol contains jurisdiction rules in respect to claims, against
the applicant, regarding the right to the grant of a European patent.91
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85 GAT Gesellschaft für Antriebstechnik mbH & Co. KG v. Luk Lamellen- und Kupplungsbau Beteiligungs

KG, (Case C-4/03) [2005] ECR I-6509. See also Roche Nederland BV and Othena v. Frederick Primus,

Milton Goldenberg, (Case C-539/03) nyr.
86 Cf. Geimer/Schütze Art. 22 notes 240 et seq.
87 Cf. Report Jenard p.154.
88 About these rules see Huet, Clunet 121 (1994) 623, 656 et seq., and Christian Kohler, in: FS Ulrich

Everling (1995), p. 656 et seq.
89 OJ 2002 003/1.
90 See Kropholler Art. 22 note 56, Mankowski, in: Rauscher Art. 22 note 49 and Geimer/Schütze Art. 22

note 250 et seq.
91 Arts. 2-6.



IX. Enforcement of judgments

73 In “proceedings concerned with the enforcement of judgments”, the courts of the
Member State in which the judgment has been or is to be enforced have exclusive
jurisdiction (5).92

74 This heading establishes a true exclusive jurisdiction: acts of enforcement in the ter-
ritory of a State may only be carried out by the courts of this State.93 This exclusive
jurisdiction has its roots in Public International Law:94 the courts of a State have only
jurisdiction to enforce (power to carry out acts of force) in it’s territory. Nevertheless,
doubt could arise with respect to certain remedies related to the enforcement, such as
applications to oppose enforcement by the debtor or by a third party.

75 According to the Jenard Report, “proceedings concerned with the enforcement of
judgments” are “disputes that may arise from ‘the use of force, of coercion or of dis-
possession of movable and immovable property to assure the material enforcement of
judgments and acts’”.95 This passage is generally understood in the sense of comprising
the adversary proceedings that have a close link with the enforcement, such as the
applications to oppose enforcement made by the debtor96 or by a third party.97

76 Excluded is the action where a creditor seeks to set aside a gift of the legal ownership of
immovable property alleged made by the debtor to defraud his creditors (action pau-
lienne), which isn’t designed to settle a dispute relating to the enforcement.98 The same
position shall be taken with respect to actions for compensation of damages caused by
undue enforcement, in which the legal foundation of the enforcement arises only as
preliminary question, as well as to actions for reimbursement of unjust enrichment
obtained through enforcement.99

77 The Community case law suggests also the exclusion of provisional or protective
measures, even if they authorize or order acts of enforcement. First, because this case
law allows generically that those measures may be ordered by the court vested with
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92 See also Arts.16 (5) of Brussels and Lugano Conventions. Regarding the attachment of international

contractual rights see Report Schlosser para. 207.
93 Cf. Kropholler Art. 22 notes 59 et seq.; Gaudemet-Tallon p. 86 et seq.; Peter Schlosser Art. 22 note 24;

and Geimer/Schütze Art. 22 note 262. Compare Teixeira de Sousa, Cadernos de Direito Privado (2004)

no. 5, 49-57, 53 et seq.
94 See also Geimer/Schütze Art. 22 notes 4 and 264.
95 Report Jenard p.154.
96 Cf. AS-Autoteile Service GmbH v. Pierre Malhé, (Case 220/84) [1985] ECR 2267, 2277 para. 12.

Compare Peter Schlosser Art. 22 note 25.
97 Cf. Kropholler Art. 22 note 61; Teixeira de Sousa/Moura Vicente p.118; and Peter Schlosser Art. 22 note 25.
98 Cf. Mario P. A. Reichert, Hans-Heinz Reichert and Ingeborg Kockler v. Dresdner Bank, (Case 115/88)

[1990] ECR I-27, I-41 para. 28.
99 Cf. Geimer/Schütze Art. 22 note 272, Kropholler Art. 22 note 62 and Mankowski, in: Rauscher Art. 22

note 59.



jurisdiction as to the substance of the matter,100 as well as by another court that has “a
real connecting link between the subject-matter of the measures sought and the ter-
ritorial jurisdiction of the Contracting State of the court before which those measures
are sought”.101 Second, since the courts of others Member States (namely those where
the acts of enforcement are sought) are, in principle, obliged to recognize, in the terms
of Arts. 33 et seq. and 38 et seq., at least the provisional measures ordered by the courts
having jurisdiction by operation of the jurisdiction provisions of the Regulation.102

78The inclusion of a proceeding of opposition to enforcement by the debtor within the
scope of this exclusive jurisdiction does not mean that in the courts of the place of
enforcement all the defences allowed by the law of the forum may be raised. The ECJ
has already held that Art. 16 (5) of Brussels Convention does not authorize the plead-
ing in the courts of the place of enforcement of set-off between the right whose en-
forcement is being sought and a claim over which these courts would have not juris-
diction if it was raised independently.103

79It would seem obvious that this exclusive jurisdiction doesn’t concern the order for
enforcement of foreign judgments (exequatur), regarding which the word “enforce-
ment” is used in another sense.104 Art. 22 (5) is not applicable to the proceedings
designed to obtain an order for enforcement of judgments given in civil and commer-
cial matters in another Member State or in a third State either.105
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100 Van Uden Maritime BV, trading as Van Uden Africa Line v. Kommanditgesellschaft in Firma Deco-Line et

al., (Case C-391/95) [1998] ECR I-7091, I-7130 para. 19. See also Peter Gottwald, in: M�nchener

Kommentar zur ZPO Art.16 EuGV� note 39 and Calvo Caravaca/Carrascoza González (fn. 4) p.113.
101 Van Uden Maritime BV, trading as Van Uden Africa Line v. Kommanditgesellschaft in Firma Deco-Line et

al., (Case C-391/95) [1998] ECR I-7091, I-7135 para. 40. On the doubts arising from this wording, see

Gaudemet-Tallon p.164. See also Bernard Denilauler v. SNC Couchet Frères, (Case 125/79) [1980] ECR

1553, 1570 et seq. paras. 15-16.
102 It seems that there is no obligation to recognize measures ordered in the terms of the Article 31 of the

Regulation – cf. Kropholler Art. 31 note 24, with more references. Compare Andrea Schulz, ZEuP 2001,

805, 824 et seq. See further Gaudemet-Tallon p. 86.
103 Cf. AS-Autoteile Service GmbH v. Pierre Malhé, (Case 220/84) [1985] ECR 2267, 2277 para. 12 and 19.

See, on the correctness of this decision, Gaudemet-Tallon p. 87-88, with more references.
104 In fact, it is used improperly in this context, see Lima Pinheiro p. 232.
105 Cf. Owens Bank Ltd. v. Fulvio Bracco and Bracco Industria Chimica SpA, (Case 129/92) [1994] ECR

I-117, I-153 paras. 24-25.



Section 7
Prorogation of jurisdiction

Preliminary remarks

1 Art. 23 and 24 form their own – the 7th – section of Chapter II of the Regulation
dealing with the prorogation of jurisdiction. The section has great practical impor-
tance and grants the parties of a legal relationship – and also the settlor of a trust
instrument – a wide freedom to determine for themselves the internationally compe-
tent forum for any present or future dispute and recognises thereby the parties’ auton-
omy to dispose over procedural matters. Though the term ‘prorogation’ seems only to
refer to a positive designation of the competent court it is common ground that the
section also covers a mere ‘derogation’ where the parties exclude the jurisdiction of a
particular court without specifying positively the competent court.1

2 Art. 23 concerns the choice of jurisdiction through agreement between the parties or
trust settlement while Art. 24 regulates the choice by submission. Choice of court
agreements will be regularly but not necessarily made before court proceedings started
and – save the one-sided determination of the competent court by a trust settlement –
require the consent of both parties. A choice by submission requires that proceedings
must have already begun and that then the defendant has one-sidedly and implicitly
accepted the jurisdiction of a court which originally had no jurisdiction over him.

3 However, as in substantive law the parties’ autonomy is not unrestricted. Neither by
agreement nor by submission can the parties oust a court’s exclusive jurisdiction under
Art. 22. Nor can they do so by agreement in advance with respect to the protective
jurisdiction under Art. 13, 17 and 21 (see Art. 23 (5).

Article 23

(1) If the parties, one or more of whom is domiciled in a Member State, have agreed that a
court or the courts of a Member State are to have jurisdiction to settle any disputes which
have arisen or which may arise in connection with a particular legal relationship, that court or
those courts shall have jurisdiction. Such jurisdiction shall be exclusive unless the parties
have agreed otherwise. Such an agreement conferring jurisdiction shall be either:
(a) in writing or evidenced in writing; or
(b) in a form which accords with practices which the parties have established between

themselves; or
(c) in international trade or commerce, in a form which accords with a usage of which the

parties are or ought to have been aware and which in such trade or commerce is widely

Preliminary, 1-3
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known to, and regularly observed by, parties to contracts of the type involved in the
particular trade or commerce concerned.

(2) Any communication by electronic means which provides a durable record of the agree-
ment shall be equivalent to “writing”.
(3) Where such an agreement is concluded by parties, none of which is domiciled in a
Member State, the courts of other Member States shall have no jurisdiction over their dis-
putes unless the court or courts chosen have declined jurisdiction.
(4) The court or courts of a Member State on which a trust instrument has conferred juris-
diction shall have exclusive jurisdiction in any proceedings brought against a settlor, trustee
or beneficiary, if relations between these persons or their rights or obligations under the trust
are involved.
(5) Agreements or provisions of a trust instrument conferring jurisdiction shall have no legal
force if they are contrary to Articles 13, 17, or 21, or if the courts whose jurisdiction they
purport to exclude have exclusive jurisdiction by virtue of Article 22.
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A. Contents and purpose

1 The Article is one of the most important provisions of the Regulation and is also the
more important one of the two articles which form the Regulation’s section dealing
with the prorogation of jurisdiction. In principle the Regulation acknowledges the
parties’ autonomy to select the internationally competent forum. Art. 23 concerns the
choice of jurisdiction through agreement or trust settlement while Art. 24 regulates the
choice by submission. The purpose of Art. 23 is twofold: on the one hand to ensure that
the parties can choose the court where their disputes shall be litigated; on the other
hand to give this freedom reasonable limits.

2 The provision allows the parties – within the boundaries of the Regulation – to agree
freely which court or courts of a Member State shall have jurisdiction over disputes
arising between the parties.1 The provision accepts that by their choice the parties can
oust the jurisdiction of the originally competent court so that another court – in a
Member State – becomes competent to determine the dispute. The parties can do so
even if neither of them is domiciled in an EU Member State as Art. 23 (3) indicates.
Unless otherwise agreed a valid jurisdiction clause founds the exclusive jurisdiction of
the designated court. This serves the parties’ interest to know in advance which coun-
try’s courts are to decide any later dispute between the parties while absent the juris-
diction agreement it always remains uncertain which party it will be who sues and
which courts will then be competent. Jurisdiction agreements therefore promote con-
siderably the foreseeability and certainty of the legal administration of possible future
conflicts between the parties.

3 Art. 23 deals further with the formal and partly with material requirements of a juris-
diction agreement. The article also orders that a jurisdiction clause in a trust instru-
ment is treated in the same way as a jurisdiction agreement. The boundaries of a
jurisdiction agreement are reminded by 5: Neither an otherwise exclusive jurisdiction
(Art. 22) nor the specific protection of a weaker party (Artt. 13, 17, 21) can be over-
thrown by the parties’ express designation of another competent court. Thus, jurisdic-
tion agreements can in fact oust the jurisdiction under Artt. 2, 5 and 6.

4 If the parties have agreed on the jurisdiction of a court outside the Member States of
the Regulation it depends on the rules applicable there whether and which prorogation
effect such a choice of forum has; however their derogation effect may affect the
jurisdiction of the courts of Member States and is therefore dealt with by Art. 23 (3).
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5For disputes over international commercial contracts Art. 23 has gained particular
importance since almost always in such cases each party tries to incorporate a juris-
diction clause into the contract that usually designates the jurisdiction of the courts of
their own country. No question, it is a considerable advantage if a party can sue the
other before the courts of their own country (‘at home’) because of the familiarity of
language, the better knowledge of the necessary formalities, the easier access to, and
lower costs of, legal advice and representation before court and because all these
aspects are more difficult for the other party. Art. 23 aims at a wide recognition of
choice of court agreements;2 party autonomy in the area of jurisdiction is subject only
to few restrictions. Thus, Art. 23 entitles private persons to a rather wide extent to
dispose in international cases over which Member States’ courts are to decide dis-
putes.3 This is justified, however, only if the choice of a specific forum which otherwise
would not be competent represents the unimpeded will of both parties.4 The consensus
of the parties is the core element and must therefore be clearly and precisely demon-
strated.5 Art. 23 and in particular its form requirements in (1) (a)-(c) try to ensure that
this aim is achieved though in principle the Article is generous with formal require-
ments necessary for choice of court clauses, especially in connection with international
commercial transactions. In this context the ECJ developed a full set of principles on
when jurisdiction clauses are validly agreed upon and incorporated into the main
contract. These principles form now a model for Europe how and when in general
contracts on the basis of general conditions are validly concluded.

6Though Art. 23 serves a very useful purpose it is unfortunate that it still gives rise to
many disputed and unsettled questions.6 In particular, the borderline between ques-
tions falling within the autonomous scope of Art. 23 and those which are regulated by
the applicable national law is still far from clear.7 This impedes seriously the central
aim of the article and of jurisdiction agreements to remove any uncertainty as to the
place where future disputes between the parties have to be litigated. De lege ferenda the
uncertainties of the provision should be at least reduced.
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3 See also Gaudemet-Tallon para. 122.
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24/76) [1976] ECR 1831 (1st sentence of the summary of the decision); see also Layton/Mercer

para. 20.002.
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24/76) [1976] ECR 1831, 1841 para. 7; Coreck Maritime GmbH v. Handelsveem BV, (Case C-387/98)

[2000] ECR 9337, 9371 para. 13 with references to prior judgments.
6 In the same sense Kropholler Art. 23 note 10; Schack para. 468: scope of application unnecessarily

complicated.
7 In this sense also Layton/Mercer para. 20.035.



B. History of the Article

7 Art. 23 had its predecessor in Art. 17 Brussels Convention. The old text has been in
essence retained with the adaptations necessary for the transformation of the Conven-
tion into a Regulation. However, the following minor modifications have been made:
Art. 17 (4) Brussels Convention was deleted. That provision dealt with the general
effect of jurisdiction clauses for the benefit of only one of the parties. It was felt
unnecessary to retain the provision which introduced an element of uncertainty be-
cause it was not always clear when a jurisdiction clause served the interest of one party
only. The deletion was all the more justified since in Art. 23 (1) 2 Regulation it was
added that the conferred jurisdiction is exclusive “unless the parties have agreed other-
wise”. This makes it sufficiently clear that the parties can modify the exclusive effect of
their jurisdiction agreement anyway. Apart from this modification only two further
points of substance were changed: Art. 23 (2) was added. It was regarded as a useful
clarification to address expressly the new form of electronic communication and to
define when it is an equivalent form to “writing”. Further, par. 6 of Art. 17 Brussels
Convention which dealt with jurisdiction clauses in employment contracts was deleted
in Art. 23; it now forms in a slightly modified, reshaped and restructured way Art. 21.

8 Almost all considerations on which Art.17 Brussels Convention were based apply as
well to Art. 23 of the Regulation. In particular, the Jenard Report and the Schlosser
Report are still useful. Moreover, all ECJ judgments on Art.17 Brussels Convention in
the 1989 version remain fully valid with respect to Art. 23; and so do the ECJ judg-
ments on the prior versions of Art. 17 Brussels Convention unless they refer to, and are
based on, text passages which have been modified.

9 Art. 17 Brussels Convention, the predecessor of Art. 23, was also the model for the
identical Art. 17 Lugano Convention. However, neither Art. 17 Brussels Convention
nor Art. 17 Lugano Convention have been thus far adapted to the present text of
Art. 23 of the Regulation.

C. Global regulation of jurisdiction agreements

10 After efforts to achieve a global Brussels I Convention failed the Hague Conference on
Private International Law prepared a more limited project, namely a worldwide Con-
vention on Choice of Court Agreements. It was finally concluded on 30 June 2005 on
a diplomatic conference.8 The Convention defines the requirements necessary for a
valid jurisdiction agreement;9 it regulates which consequences follow from a jurisdic-
tion agreement with respect to the jurisdiction of the designated court and of other –
derogated – courts;10 and it deals with the recognition and enforcement of judgments
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survey Rühl, IPRax 2005, 410 et seq. A prior Draft of the Convention was published in 2004 (Work.

Doc. No 110 E of May 2004, also available under www.hcch.net).
9 See Art. 3 (c) of the Convention.

10 See Art. 5 and 6 of the Convention.



rendered by a court designated by a jurisdiction agreement.11 Concerning the conclu-
sion of a jurisdiction agreement the Convention follows to some extent the lines of
Art. 23 of the Regulation but requires a stricter form of jurisdiction agreements (writ-
ing or other means of communication which renders information accessible).12 In
contrast to the Convention the Regulation does only partly address the consequences
of such agreements on jurisdiction.13 Moreover, the Convention’s grounds to refuse
recognition and enforcement are wider than those provided for by the Regulation.14

The relationship between the Convention and the Regulation is regulated by
Art. 26(6) of the Convention. The provision gives precedence to “the rules of a Re-
gional Economic Integration Organisation” (like the EU) where at least one of the
parties is resident in a Member State of the Regional Economic Integration Organisa-
tion or where the recognition or enforcement of judgments between Member States of
that Organisation is concerned. Thus, Art. 23 of the Regulation prevails if one of the
parties is domiciled in a State where the Regulation is applicable. The same is true with
respect to the Brussels Convention since the new Hague Convention gives also general
precedence to already existing treaties (Art. 26(3)). In the potential case that parties,
who are not domiciled in Member States of the Regulation but who are resident in
Member States of the new Hague Convention, agree on the jurisdiction of the courts
in a Regulation State it is suggested that here also the Regulation, as the more closely
connected set of rules, applies with respect to the prorogation effect.

D. Relationship to other sources of law dealing with jurisdiction agreements

I. Relationship to further international conventions

11International conventions which regulate “particular matters”, which are in force in
the involved Member State and which also govern international jurisdiction agree-
ments take precedence over Art. 23 (see also Art. 71 and the comments thereto).15

12This is of particular relevance with respect to the CMR. Art. 31 (1) CMR deals also
with jurisdiction agreements but does not provide any form for them. It is the general
view that Art. 31 CMR prevails over Art. 23 Regulation as far as Art. 31 CMR extends
since the CMR is the more specific of the two conventions.16 But it is very much
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11 Art. 8-15 of the Convention.
12 See Art. 3 (c) of the Convention.
13 The Regulation is silent on the derogation effect of jurisdiction agreements.
14 See in particular Art.11 of the Convention according to which judgments which grant non-com-

pensatory damages (punitive damages) may not be recognised. The Regulation does not contain a

parallel provision.
15 See Nürnberger Allgemeine Versicherungs AG v. Portbridge Transport International BV, (Case C-148/03)

NJW 2005, 44; ``The Bergen'' [1997] 1 Lloyd’s Rep. 380 (with respect to the Arrest Convention of

1952); Anton p.116; Kropholler Art. 71 note 5; Layton/Mercer para. 20.004; Mankowski, in: Rauscher

Art. 71 note 14.
16 Nürnberger Allgemeine Versicherungs AG v. Portbridge Transport International BV, (Case C-148/03),

NJW 2005, 44; Kropholler Art. 71 note 5; Basedow in: M�nchener Kommentar zum Handelsgesetz-



disputed whether Art. 31 CMR has any meaning with respect to the form of a juris-
diction agreement concerning a contract which falls under the scope of the CMR.
Three different views have been advanced: either that Art. 31 CMR itself firmly
though implicitly provides that no form is required;17 or that the national law desig-
nated by conflicts rules decides the form question;18 or that Art. 23 Regulation has to
be applied.19 Since Art. 31 CMR on the one hand regulates jurisdiction agreements but
on the other hand does not prescribe a certain form, the preferable view appears to be
that this provision covers the question and requires no form.20 This view is also sup-
ported by the fact that Art. 31 (1) CMR allows jurisdiction agreements only in the form
that a non-exclusive additional jurisdiction is agreed upon which cannot displace the
jurisdiction provided for by the CMR. Given this restricted effect of jurisdiction agree-
ments under the CMR the complete informality of their conclusion is acceptable.21

13 A further prevailing regulation of the form of a jurisdiction agreement is Art. 2(b) of
the Basle European Convention on State Immunity of 16 May 1972, which requires
that a contractual provision by which a state waives its immunity must be express and
in writing in order to be effective.

II. Relationship to national law

14 As far as Art. 23 is applicable it takes precedence over any national law which a EU
Member State bound by the Regulation has enacted on the same subject even if this
national law is mandatory. The consequence of this is that the Regulation is now directly
applicable Community law for those States who have adopted Title IVof the EC Treaty
(see Art. 249 EC Treaty). But the same rule was common ground under Art. 17 Brussels
Convention.22 The precedence over national law is necessary in the interest of a uniform
and forseeable application of Art. 23 under the supervision of the ECJ. As far as the scope
of Art. 23 extends it therefore regulates finally and conclusively questions of interna-
tional jurisdiction agreements.23 The national control of such agreements according to
the standards applicable to unfair contract terms is in principle inadmissible even if a
jurisdiction agreement was contained in standard contract terms.24 Nor does the validity
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buch, vol. VII (1997) Art. 31 CMR note 24 s.; Mankowski, in: Rauscher Art. 71 note 14; similarly Auer

in: Bülow/Böckstiegel /Geimer/Schütze Art. 23 note 2 et seq.
17 In this sense for instance Basedow (fn.11), Art. 31 CMR note 25; Mankowski, in: Rauscher Art. 71 note

14; generally in the same sense O'Malley/Layton para. 33.14.
18 In this sense for instance Thume, in: Fremuth/Thume, Kommentar zum Transportrecht (2000),

Art. 31 CMR note 11.
19 In this sense for instance Tiefenthaler, in: Czernich/Tiefenthaler/Kodek Art. 71 note 2; Kropholler Art. 71

note 5; apparently also Merkt, in: Hopt/Baumbach, Handelsgesetzbuch (31st ed. 2003), Art. 31 CMR

note 1 (but in essence favouring that no form is required at all).
20 See Basedow (fn.11), Art. 31 CMR note 25; Mankowski, in: Rauscher Art. 71 note 14.
21 See also Basedow (fn.11), Art. 31 CMR note 25.
22 See for instance OGH ZfRV 2001, 113; O'Malley/Layton para. 21.04.
23 See Layton/Mercer para. 20.004; Mankowski, in: Rauscher Art. 23 note 10.



of jurisdiction agreement depend on any objective connection between the chosen court
and the dispute even where national law may request such connection.25

III. Relationship to other provisions of the Regulation

15With few exceptions Art. 23 takes precedence also over the other provisions of the
Regulation which concern jurisdiction, in particular over Artt. 2 and 5. Art. 23 is
however overturned by an exclusive jurisdiction under Art. 22 and also if a jurisdiction
agreement contradicts Artt. 13, 17 and 21. Neither the exclusive nor the protective
jurisdiction provisions of the Regulation are posed at the parties’ disposal. Otherwise
their specific purpose could not be safeguarded. Also where a defendant submits under
Art. 24 to a jurisdiction other than agreed upon she/he can no longer rely on the
preceding jurisdiction agreement.26

16Art. 23 also does not overrule Artt. 27 and 28.27 In particular English courts took the
view that a valid jurisdiction agreement enabled them to disregard Art. 27 which gives
the court first seised priority to decide on jurisdiction.28 Jurisdiction agreements have
even served as a basis for English courts in granting anti-suit injunctions in order to
restrain prior foreign proceedings.29 This disputed practice30 has now been corrected by
the ECJ:31 The second court seised must stay proceedings until the court first seised has
decided on jurisdiction even if a jurisdiction agreement accords the second court ex-
clusive jurisdiction.
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International Inc. [1999] 2 Lloyd’s Rep. 632 (Q. B. D.); OT Africa Line Ltd. v. Hijazy [2001] 1 Lloyd’s

Rep. 76 (Q. B. D.).
29 Siehe zB Continental Bank NA v. Aeakos Compania Naviera SA [1994] 1 WLR 588 (C. A.); The

``Angelic Grace'' [1995] 2 Lloyd’s Rep. 87 (C. A.); Phillip Alexander Futures & Securities Ltd. v.

Bamberger Toepfer [1996] CLC 1757 (C. A.); International GmbH v. Société Cargill France [1998] 1

Lloyd’s Rep. 379 (C. A.); OT Africa Line Ltd. v. Fayad Hijazy [2002] ILPr 189 (Q. B. D., Aikens J).
30 Contra Briggs, [1994] LMCLQ 158; Hill p.145.
31 Erich Gasser GmbH v. MISAT Srl, (Case C-116/02) [2003] ECR I-14693; see thereto Grothe, IPRax

2004, 205.



E. Survey over the requirements of a valid jurisdiction agreement

17 To be valid a jurisdiction agreement must meet the following conditions which are
discussed below in detail:
– The transaction to which the jurisdiction agreement refers must fall within the

scope of application of the Regulation;32

– the jurisdiction of a court or courts in a Member State must be agreed upon;33

– one of the parties must be domiciled in a Member State34 but even if this condition
is lacking, the choice of a court in a Member State has an effect on the derogation of
the jurisdiction of other Member States;35

– the jurisdiction agreement must be connected with “a particular legal relation-
ship”;36

– the jurisdiction agreement must be validly concluded;37

– the jurisdiction agreement must satisfy a specific form varying slightly whether
transactions in international trade and commerce or in other civil matters are con-
cerned;38

– the jurisdiction agreement must not contradict Art. 22 or Art. 13, 17, 21.39

F. General scope of application of the Article

18 In general the scope of application of Art. 23 corresponds to that of the Regulation as
such. Only in territorial respect Art. 23 is of wider application than most other provi-
sions of the Regulation. If a forum selection agreement has a specific territorial con-
nection with an EU Member State – domicile of one party in a Member State, pro-
rogation of a forum in a Member State – then the Article is applicable. It is not
required that the defendant’s domicile lies in a Member State. However, since Den-
mark has not adopted the Regulation this country does not count as Member State of
the Regulation (as to the specific situation of Denmark see below).40

I. Material scope of application

19 Art. 23 requires that the jurisdiction agreement concerns matters which fall within the
general material scope of application of the Regulation, namely civil and commercial
matters unless they are expressly excluded by Art.1 (2).41 The parties cannot expand
the material scope of the Regulation by their mere agreement. Forum selection agree-
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32 See infra Art. 23 notes 18-23 (Magnus).
33 See infra Art. 23 notes 75-87 (Magnus).
34 See infra Art. 23 notes 48-51 (Magnus).
35 See infra Art. 23 note 53 (Magnus).
36 See infra Art. 23 notes 66-68 (Magnus).
37 See infra Art. 23 notes 77-87 (Magnus).
38 See infra Art. 23 notes 88-131 (Magnus).
39 See infra Art. 23 note 132 (Magnus).
40 See infra Art. 23 note 21 (Magnus).
41 Kropholler Art. 23 note 1; probably also Ansgar Staudinger, in: Rauscher Art. 59 note 7.



ments on disputes not covered by the Regulation have to be dealt with according to the
rules provided for either by other international instruments or by the autonomous
national procedural law. In particular, Art. 23 does not extend to arbitration agree-
ments (Art. 1 (2) (d)).42 But as far as the Regulation covers non-commercial matters
Art. 23 entitles the parties to also designate the competent court(s) for such matters.43

This is for instance relevant for jurisdiction clauses in maintenance agreements while
agreements on matrimonial property do not fall under the Regulation.44 The Regula-
tion does not cover insolvency proceedings as well (Art. 1(2)(b)); they are now regu-
lated by the Insolvency Regulation of 29 May 2000.45 As far as the Insolvency Regu-
lation is applicable its jurisdiction provisions46 take precedence over any inconsistent
choice of court agreement which becomes ineffective when insolvency proceedings are
instituted.47 Whether the Insolvency Regulation is applicable depends on the true
nature of the respective proceedings; only if they are strictly concerned with insolven-
cy matters – the forced liquidation or administration of the debtor’s property in the
interest, and with a view to an equal treatment, of all creditors – the mandatory
insolvency jurisdiction under Art. 3 Insolvency Regulation prevails over any jurisdic-
tion agreement.48

II. Territorial scope of application

20In general the Regulation requires in respect to territory that the defendant must be
domiciled within the territory of an EU Member State (Art. 2). But the Regulation
knows of certain exceptions to this rule. Art. 23 introduces a rather farreaching one: It
is sufficient that either the plaintiff or the defendant has the domicile in a Member
State (Art. 23 (1). And Art. 23 (3) provides even for the case that only the prorogated
forum lies in the EU while none of the parties is domiciled there. The details are
discussed below.49

III. Temporal scope of application

21For its temporal application Art. 23 requires that the Regulation must have entered
into force in the country where and when a court is seised with the dispute concerning
Art. 23 (see thereto Art. 66). For the old Member States except Denmark this date was
March 1, 2002, for the ten new Member States May 1, 2004. It is not necessary that the
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42 See Art.1 notes 36 et seq. (Rogerson).
43 Geimer/Schütze Art. 23 note 61.
44 See Art.1 notes 24 et seq. (Rogerson).
45 See also Art. 1 note 29 et seq. (Rogerson).
46 Art. 3 Insolvency Regulation.
47 Cf. Michael Stürner, IPRax 2005, 419.
48 For the distinction between insolvency proceedings and ‘normal’ civil or commercial proceedings

where jurisdiction agreements which conform to Art. 23 Regulation remain effective, cf. Mankowski,

in: Rauscher Art.1 note 18 et seq.; Michael Stürner, IPRax 2005, 419 et seq.; see also the comments to

Art. 1 note 34 (Rogerson).
49 See infra Art. 23 note 25 (Magnus).



jurisdiction agreement must have been concluded on or after the mentioned dates.
Art. 23 applies also to jurisdiction agreements which were concluded before.50 In the
same sense the ECJ had decided the intertemporal question when the Brussels Con-
vention had been introduced.51

IV. Personal scope of application

22 Like the Regulation as a whole, Art. 23 also does not require specific qualifications
with respect to the personal scope of application. Although Art. 23 (1)(c) addresses
international trade and commerce, the parties do not have to be merchants in a
specific technical sense as prescribed in some legal systems.52 Nor does the nationality
of the parties of a jurisdiction agreement matter (Art. 2).

V. Internationality

23 Since the Regulation intends to unify “the rules of conflict of jurisdiction”53 it is widely
accepted that its provisions apply only where the case possesses a certain internation-
ality.54 But the precise requirements of internationality with respect to Art. 23 are still
disputed. Partly it is argued that the unification aim of the Regulation is confined to
the Member States and that therefore the necessary internationality requires links to
more than one Member State.55 On the other hand, a broader view is taken and it is
argued that neither the text of Art. 23 nor its underlying policy requires contacts to at
least two different Member States.56 Three different aspects of the question have to be
distinguished: first, whether Art. 23 applies to cases which are merely internal except
that the parties have conferred jurisdiction on the courts of another Member State;
secondly, whether Art. 23 requires links to at least two different Member States; and
thirdly, whether Art. 23 extends to cases where only a link to a third country consti-
tutes the international element. On all three aspects the views vary, however, in the
sense just mentioned. Thus far the ECJ has not decided the matter.
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50 LG Berlin IPRax 2005, 261 with note Jayme.
51 Sanicentral GmbH v. René Collin, (Case 25/79) [1979] ECR 3423. As to the relevant point of time

when the jurisdiction agreement must meet the requirements of the Regulation see however infra

Art. 23 notes 57-64.
52 E.g., Cass. civ. JCP �d. G 1997 IV 747; Kropholler Art. 23 note 54.
53 Recital (2).
54 With respect to jurisdiction agreements see Report Jenard to Art. 17; Report Schlosser para. 174; see

also Gaudemet-Tallon paras. 133 et seq.; Mankowski, RIW 2005, 561, 567.
55 See BGH NJW 1986, 1438; BGH NJW 1989, 1431; BGHZ 116, 77; in the same sense for Austria: OGH

JBl 1998, 726; see further Samtleben, RabelsZ 59 (1995), 691.
56 See OLG M�nchen RIW 1989, 901; HG Z�rich SZIER 1997, 373; Geimer/Schütze Art. 23 note 29;

Dutta/Heinze, IPRax 2005, 224, 225, 228; Kropholler Art. 23 note 3; Layton/Mercer para. 20.006;

Mankowski, in: Rauscher Art. 23 note 5; Oberhammer, IPRax 2004, 265; also indirectly but rather

clearly Andrew Owusu v. Nugent B. Jackson, trading as ``Villa Holidays Bal-Inn Villas'', Mammee Bay

Resorts Ltd., Mammee Bay Club Ltd., The Enchanted Garden Resorts & Spa Ltd., Consulting Services

Ltd., Town & Country Resorts Ltd., (Case C-281/02) [2005] ECR I-1383 para. 34.



24In a considerable number, if not in the majority of practical cases, the differing views
on the necessary international element lead nonetheless to the same result: The men-
tioned differing views concur nonetheless in applying Art. 23 where the case has links
to two or more Member States of the Regulation, for instance where the parties of an
agreement on the jurisdiction of a Member State’s court have their domiciles in dif-
ferent Member States57 or where they have their domiciles in the same state but confer
jurisdiction on the courts of another Member State provided that the subject matter as
such is international in character as for instance a transboundary delivery etc.58 The
views reach, however, differing results where there are ‘true’ links to only one Member
State as for instance where parties of a purely internal transaction confer jurisdiction
on another Member State or where parties with their domiciles in the same Member
State agree on this State’s jurisdiction or where one of the parties to such agreement is
domiciled in a third state. The strictest view takes recourse to national procedural law
in all of these cases.59 A less strict view applies Art. 23 if the agreement conferring
jurisdiction on the courts of one Member State derogates at the same time from the
jurisdiction of another Member State.60 The widest – and prevailing – view applies
Art. 23 even if the case is connected only with one Member State as long as there is
any other ‘true’ international element.61 This view therefore determines a jurisdiction
agreement according to Art. 23 even if for instance a party domiciled in Germany
agrees with a party domiciled in the United States on the jurisdiction of German
courts62 whereas the two other views would apply national procedural law in this case.
But even the widest view does not regard a case as international if it is for instance only
the differing nationality of persons domiciled in the same state from which the inter-
nationality shall be inferred.63 However, if the only internationality of a mere domestic
case is the choice of a foreign court the opinions are again split whether this turns the
case into a ‘true’ international one.64
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57 See, e. g., BGE 125 III 108 (under Lugano Convention); OLG M�nchen IPRspr. 1985 No.133 A;

Kropholler Art. 23 note 3; Layton/Mercer para. 20.006.
58 Kropholler Art. 23 note 3; Layton/Mercer para. 20.006; but see contra Cassaz. RDIPP 1999, 1012.
59 See Report Jenard to Art.17.
60 Droz paras. 186 et seq.; Jung, Vereinbarungen �ber die internationale Zust�ndigkeit nach dem EWG-

Gerichtsstands- und Vollstreckungs�bereinkommen und nach § 38 Abs. 2 ZPO (1980), p. 64 et seq.;

Schack para. 464.
61 See Rb Leeuwaarden NIPR 2001 Nr. 294; Aull, Der Geltungsanspruch des EuGV� (1996), p.113 et

seq.; Burgstaller, JBl 1998, 691 et seq.; Gaudemet-Tallon para. 134; Geimer/Schütze Art. 23 note 45;

Kropholler Art. 23 note 3; Layton/Mercer para. 20.006; Mankowski, in: Rauscher Art. 23 note 6.
62 Even on the proposition that there are no contacts whatsoever to other Member States of the

Regulation.
63 See Gaudemet-Tallon para. 134.
64 For internationality in this case: Aull, IPRax 1999, 226; Hausmann, in: Staudinger, Kommentar zum

B�rgerlichen Gesetzbuch mit Einf�hrungsgesetz und Nebengesetzen, Arts. 27-37 EGBGB (13th ed.

2002) Anh. II zu Arts. 27 -37 EGBGB note 170; against internationality in such a case: OGH JBl

2004, 187 with note Klicka; OLG Hamm IPRax 1999, 244, 245; Beraudo fasc. 3011 no. 5; Mankowski,

in: Rauscher Art. 23 note 6.



25 The prevailing view is also supported here. Most jurisdiction agreements can then be
adjudicated according to the uniform standard of Art. 23. The prevailing view avoids
further the disadvantage and practical difficulty that first possibly derogated jurisdictions
of other Member States must be reviewed before any decision on Art. 23 can be taken.65

Furthermore, every prorogation which originally did not derogate from another Member
State’s jurisdiction can later on easily turn into such a derogation if, for example, the
parties change afterwards the place of performance of their contract so that the juris-
diction under Art. 5 no. 1 would be founded. Any prorogation of a Member State’s court
is therefore at least a potential derogation of other Member States’ courts’ jurisdiction.
This further supports the contention that except where an international element is
present no additional restriction is needed and should therefore not be read into Art. 23.
Finally, the ECJ has very clearly expressed that the provisions of the Brussels Convention
do not only concern intra-community conflicts of competence but as well general
international conflicts of competence as far as they affect the Community.66

26 Where the parties of a purely internal case with no international links whatsoever (in
particular with no place of performance in another Member State) have conferred
jurisdiction on the courts of another Member State the view is also supported here that
the necessary international element is lacking and that Art. 23 does not cover the case.67

G. Specific requirements for the application of Art. 23

I. In General

27 Though Art. 23 recognises the private designation of the competent court to a wide
extent the provision provides for a number of requirements which aim at reasonable
limits of jurisdiction agreements. Some of these conditions still refer to the scope of
application and concern the territorial relationship by which the parties or their
agreement must be connected with a Member State.68 Others concern the formation
of the agreement and its contents.69

28 Regularly, international jurisdiction agreements have at the same time two effects: to
fix the jurisdiction of the chosen court (prorogation effect) and to oust the jurisdiction
of the otherwise competent court (derogation effect). But the parties may also agree on
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65 See thereto Samtleben, RabelsZ 59 (1995), 691.
66 Andrew Owusu v. Nugent B. Jackson, trading as ``Villa Holidays Bal-Inn Villas'', Mammee Bay Resorts

Ltd., Mammee Bay Club Ltd., The Enchanted Garden Resorts & Spa Ltd., Consulting Services Ltd., Town

& Country Resorts Ltd, (Case C-281/02) [2005] ECR I-1383, commented on by Heinze/Dutta, IPRax

2005, 224 et seq.; in a similar sense already Group Josi Reinsurance v. Universal General Insurance,

(Case 412/98) [2000] ECR I-5925.
67 In this sense see also Cass. D.S.1986 IR 265 with note Audit; Gaudemet-Tallon para. 134; Gottwald, in:

M�nchener Kommentar zur ZPO Art.17 EuGV� note 4; Kropholler Art. 23 note 2; Mankowski, in:

Rauscher Art. 23 note 6; similarly Auer in: Bülow/Böckstiegel/Geimer/Schütze Art. 23 note 14.
68 See supra Art. 23 notes 23-26 (Magnus).
69 See infra Art. 23 note 75 et seq. (Magnus).



a pure addition of the jurisdiction of further courts without any derogation or even on a
mere derogation of the competent courts without the positive choice of the court
which should be competent instead. Art. 23 addresses expressly only the prorogation
effect, leaving it open according to which rules the way the derogation effect should be
determined.

29Moreover, for reasons of sovereignty, the Regulation cannot and does not regulate how
states outside the EU have to deal with jurisdiction agreements and whether and when
their courts have to accept jurisdiction which the parties have chosen.70

II. Choice of court(s) in a Member State

1. Explicit prorogation

a) Prorogation of Member States’ courts’ jurisdiction
30The Article deals expressly only with the prorogative effect of a choice of court agree-

ment. It explicitly requires that the parties confer by way of their agreement on the
jurisdiction of a court or courts of an EU Member State (except thus far Denmark).71

Choice of forum agreements intending this prorogation effect are fully covered by
Art. 23; the choice of a forum in a Member State always falls under the provision if
one of the parties is domiciled in a Member State. It does not matter whether or not
the parties derogate from a jurisdiction of a court outside the EU at the same time. It is
for those courts, if seised, to decide themselves according to their law whether and
when they give effect to such derogation.72 The parties must therefore comply with
Art. 23 if they designate jurisdiction either to a certain court in a Member State (e.g.,
the High Court in London) or more generally the courts of a certain Member State
(e.g., jurisdiction of the courts of France), leaving it in this latter case to the law of that
Member State to determine the locally competent court.

31The prorogated court must be located on the territory of a Member State of the
Brussels I Regulation. The territory of the respective Member State and whether a
court is located there is to be determined in accordance with Art. 299 EC Treaty.
Where the parties for instance agree on the jurisdiction of the courts of the Isle of
Man or of one of the Channel Islands (Guernsey, Jersey, Sark etc.) these are courts
outside the territorial scope of the Regulation.73 The prorogative effect then cannot be
determined according to Art. 2374 but depends on the national procedural law of the
court seised of the lawsuit.
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70 This is indirectly acknowledged by the ECJ in Coreck Maritime GmbH v. Handelsveem BV, (C-387/98)

[2000] ECR I-9337, I-9373 para. 19.
71 Kropholler Art. 23 note 14; Mankowski, in: Rauscher Art. 23 note 3.
72 In the same sense Geimer/Schütze Art. 23 note 44.
73 See Art. 299 (6) (c) EC Treaty which also applies to secondary EU legislation; also Briggs/Rees para.

1.15 (to the Brussels I Convention); Kropholler Einl note 29; generally to the territorial scope of the

Regulation see Introduction note 85 (Magnus).
74 Coreck Maritime GmbH v. Handelsveem BV, (C-387/98) [2000] ECR I-9337.



32 Art. 23 applies also where a party is domiciled in a Member State and the jurisdiction
of courts in a Member State75 is agreed upon but absent the jurisdiction agreement the
courts of the Member States would lack jurisdiction.76 An example is the above men-
tioned case77 that a German seller and a US buyer agree on the jurisdiction of German
courts while the place of performance is in the US. If the seller in such a case intends to
sue the buyer, without the agreement no Member States’ court would be competent to
hear the case. However, Art. 23 does not, and should not be understood to, contain an
additional condition that without the jurisdiction agreement the courts of a Member
State must have had jurisdiction, in particular, since the outcome then would depend
on the procedural role of the parties. In the hypothetical case jurisdiction would then
only be lacking if the seller sues the buyer but not vice versa. Art. 23, however, gen-
erally ignores the procedural role of the parties.

33 Despite its wording (“court or courts of a Member State”) Art. 23 covers agreements as
well which confer the jurisdiction on the courts of several Member States. In Nikolaus
Meeth v. Glacetal78 the German-French parties had agreed upon the following clause:
“If Meeth sues Glacetal the French Courts alone shall have jurisdiction. If Glacetal
sues Meeth the German Courts alone shall have jurisdiction.” The ECJ regarded this as
a valid jurisdiction clause and felt not bound by the wording “of a Contracting State”
(of then Art.17 Brussels Convention). The same reasoning must apply where parties
confer jurisdiction onto the courts of two or more Member States between which the
claimant is allowed to choose.79 On the other hand, Art. 23 (1) and (2)80 should also be
applied where the parties have agreed on the jurisdiction of a court in a Member State
and in a Non-Member State (be it either Denmark or a Lugano State like Switzerland
or a State outside the Brussels-Lugano regime).

34 Art. 23 applies also to jurisdiction agreements which are concluded for the benefit of
only one of the parties.81 It is always a matter of construction of the respective clause
whether it is designed to benefit only one of the parties.

35 As to the case that both parties agree on the jurisdiction of the courts of a Member
State but have their domiciles in states outside the territorial scope of the Regulation
see Art. 23 para. 3.82
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75 Even if it is the same Member State where the party is domiciled; see supra Art. 23 note 24.
76 Layton/Mercer para. 20.012.
77 See supra Art. 23 note 24 (Magnus).
78 Nikolaus Meeth v. Glacetal, (Case 23/78) [1978] ECR 2133.
79 As to the validity of such clauses see infra Art. 23 note 144 (Magnus); to their interpretation see infra

Art. 23 note 71 (Magnus).
80 And not only Art. 23 (3).
81 The ECJ decision in Anterist v. Crédit Lyonnais, (Case 22/85) [1986] ECR 1951 which concerned

Art.17 (4) Brussels Convention remains still valid. The ECJ stated that the fact that a jurisdiction

clause conferred jurisdiction on the courts of the Member State where one of the parties was dom-

iciled did not of itself sufficiently evidence that the clause was concluded for the benefit of that party

alone.



b) Derogation of Member States’ courts’ jurisdiction;
choice of court in a third country

36Where on the contrary the parties confer by their agreement upon jurisdiction on a
court outside the territory of the Member States of the Regulation then such agree-
ment is not directly dealt with by Art. 23.83 Accordingly, it is disputed whether, and if
so when, whether such jurisdiction agreements should be treated according to the
principles laid down in Art. 23. As a starting point it seems common ground that
Art. 23 is inapplicable even by analogy as far as the prorogative effect of such agree-
ments is concerned.84 The prorogated court has to decide on the prorogation effect of
the jurisdiction agreement according to its own law.85 The EU has no competence to
regulate the prorogation of courts outside its boundaries.

37However, it is much disputed whether Art. 23 is applicable with respect to the deroga-
tion effect of such jurisdiction agreements. Where there is contact with a Member
State the prorogation can be, and often will be, at the same time a derogation from an
otherwise given jurisdiction of a Member State court. In particular, it can be the
derogation from the exclusive jurisdiction under Art. 22 or from the protective juris-
diction under Art. 13, 17 or 21. Nonetheless, the court practice of the ECJ86 in its
tendency and national courts87 have adopted the view that in such a case Art. 23 does
not apply – neither with respect to the prorogation effect nor to the derogation effect.
The jurisdiction must be determined in accordance with national procedural and
private international law.88 On the contrary, other national courts89 and parts of legal
doctrine90 advocate that where the prorogation of a court outside the EU constitutes at
the same time a derogation of the jurisdiction of an otherwise competent EU court
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82 For a detailed discussion see infra Art. 23 note 53.
83 Coreck Maritime GmbH v. Handelsveem BV, (C-387/98) [2000] ECR I-9337, I-9373 para. 19; Report

Schlosser para. 176.
84 Coreck Maritime GmbH v. Handelsveem BV, (C-387/98) [2000] ECR I-9337, I-9373 para. 19; Report

Schlosser para. 176; Auer in: Bülow/Böckstiegel /Geimer/Schütze Art. 23 note 17; Geimer/Schütze

Art. 23 notes 40 et seq.; Kropholler Art. 23 note 14; Layton/Mercer para. 20.014; Mankowski, in:

Rauscher Art. 23 note 3.
85 See OGH JBl 1996, 795; Mankowski, in: Rauscher Art. 23 note 3.
86 Coreck Maritime GmbH v. Handelsveem BV, (C-387/98) [2000] ECR I-9337, I-9373 para. 19.
87 For instance, BGH NJW 1986, 1438 with note Geimer; BGH NJW 1989, 1431.
88 See Coreck Maritime GmbH v. Handelsveem BV, (C-387/98) [2000] ECR I-9337, I-9373 para. 19 citing

the Report Schlosser para. 176; also Kropholler Art. 23 note 14.
89 In particular Greek courts: see Areopagos Ell. Dik. 2002, 1042 et seq.; Epheteio Peiraios DEE 1999,

771 et seq.; Epheteio Peiraios END 1997, 52 et seq.; see thereto Vassilakakis IPRax 2005, 279, 281.
90 Geimer/Schütze Art. 23 notes 42 et seq.; Killias, Die Gerichtsstandsvereinbarung nach dem Lugano-

�bereinkommen (1993), p. 73 et seq.; Mankowski, in: Rauscher Art. 23 note 7; Tiefenthaler, in: Czer-

nich/Tiefenthaler/Kodek Art.17 EuGV� note 63; partly also Layton/Mercer para. 20.015 (if without

the jurisdiction agreement courts in Member States of the Regulation would have jurisdiction);

Schack para. 467 (if the jurisdiction of at least two Member States is derogated from because then

the standard of Art. 23 is needed to ensure uniformity among the Member States with respect to the

interpretation of the jurisdiction agreement).



then, such jurisdiction agreements are also covered by Art. 23 and must comply with
the requirements of this provision as far as their derogative effect is concerned. This
latter view is also adopted here. Only such interpretation avoids that by the choice of a
court outside the EU the exclusive (Art. 22) and protective jurisdiction rules of the
Regulation (Art. 13, 17, 21) are easily outruled. The respective standard of national law
does not in all Member States warrant the same level of protection that the Regulation
provides.

2. Mere derogation

38 Though they can do so it is rare that parties merely agree that the jurisdiction of certain
courts shall be excluded without designating positively the competent court(s).
Whether Art. 23 applies to such a case – at least where the jurisdiction of one or more
Member States is derogated from – is again doubtful. The prevailing view favours the
application of Art. 23 in order to secure a uniform treatment of all kinds of jurisdiction
agreements and to prevent misuse by excluding jurisdiction.91

39 However, even if Art. 23 applies the parties cannot totally eliminate the originally
existing jurisdiction by excluding the jurisdiction of all competent courts – except by
an arbitration agreement. This would mean a removal of any access to justice and
would offend the underlying principle of the Regulation that jurisdiction must be
always available to a defendant at least where s /he is domiciled.92 And of course,
Art. 23 (5) does not permit to derogate from the exclusive and protective jurisdiction
provisions of the Regulation.

3. Purely internal case

40 The Regulation does not intend to interfere with purely domestic relations.93 It is
therefore widely accepted that in such cases Art. 23 is not applicable.94 However,
already the derogation from the jurisdiction in another (Member) State turns a do-
mestic jurisdiction agreement into an international one so that Art. 23 applies.95

Where the parties of a purely domestic case have agreed on the jurisdiction of the
courts of a foreign EU Member State or of another State this alone does not found the
internationality of the case.96 The reason underlying Art. 3 (3) Rome Convention may
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91 Gothot/Holleaux para. 165; Kropholler Art. 23 note 15; Mankowski, in: Rauscher Art. 23 note 7; Mari

p. 584.
92 See Recital no.11 of the Regulation; also Auer in: Bülow/Böckstiegel /Geimer/Schütze Art. 23 note 31;

Gottwald in: M�nchener Kommentar zur ZPO Art.17 note 10.
93 See Report Jenard to Art.17; Report Schlosser para. 174.
94 OGH JBl 2004, 187 with note Klicka; Aull (fn. 52), p. 71 et seq., p.106 et seq.; Bork, in: Stein/Jonas,

Zivilprozessordnung, I: §§ 1-40 ZPO (22nd ed. 2003) § 38 note 24; Hausmann, in: Staudinger (fn. 64),

Anhang II zu Artt. 27-37 EGBGB note 170; Mankowski, in: Rauscher Art. 23 note 6; Schack para. 464.

But partly contra Geimer/Schütze Art. 23 notes 46 et seq.; also Frauenberger-Pfeiler, in: FS Rechberger

p.130 (Art. 23 covers all jurisdiction agreements which have an international effect).
95 See also supra Art. 23 note 37 (Magnus).



be adduced also here namely that a mere choice of a foreign court cannot change the
character of an otherwise purely domestic case to which mandatory internal provisions
may apply.97

4. Choice of place of performance

41An agreement on the place of performance may in its effect equal a jurisdiction
agreement because of Art. 5 (1). But nonetheless Art. 23 does generally not extend
to agreements on the place of performance which therefore need not meet any form
requirement under the Regulation but are governed in this respect by the applicable
national law.98 Where, however, the agreed place of performance lacks any factual
connection to the real place of performance and remains merely abstract or fictitious
and where such agreement therefore aims only at the foundation of jurisdiction and
would result in a circumvention of the form requirement of Art. 23 (1), then such
agreement requires the form of Art. 23 (1) as well or is otherwise invalid.99

42This philosophy cannot be transferred to the case of a party that opts for one of its two
or more domiciles, even though such option, if accepted, may result in the same
jurisdictional effect as a jurisdiction agreement.100 But it is for the national court to
decide whether and where a person’s domicile is established (Art. 59, 60).

5. Choice of law clauses

43It is more or less implied that the contractual choice of a certain law does not entail the
choice of the courts in the country of that law. A choice of the applicable law does
even not amount to a tacit choice of court.101 The reason is that today’s courts rather
often apply foreign law in international cases. Therefore it can no longer be presumed
that a chosen law is solely applied by the courts of the country of that law. A limited
and merely transitional exception to this general rule had been allowed to the United
Kingdom and Ireland pursuant to Art. 54 (3) Brussels and Lugano Convention. Ac-
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cording to this provision the courts of these two countries could accept jurisdiction
based on choice of law clauses which the parties had agreed upon before the entry into
force of the two Conventions.102 This complied with the former practice in the two
countries. The Regulation does not contain any equivalent provision.

44 However, the rule that a choice of law does not indicate a choice of jurisdiction does
not operate vice versa. A jurisdiction agreement has often been regarded as tacit
choice of law according to the maxim qui eligit iudicem, eligit ius.103 This was at least
so held where the parties agreed on the exclusive jurisdiction of certain courts and
indicated no intention to the contrary with respect to the applicable law.104

6. No discretion

45 Where a jurisdiction agreement is valid under Art. 23 and relied on by one of the
parties the court seised has no discretion but to respect it. If another court other than
the seised court is chosen the latter has to decline jurisdiction and where the seised
court has been chosen it must accept jurisdiction even if it were not competent with-
out the agreement.

46 The agreement must be given effect even if another court, other than the chosen court,
is in, for factual reasons, a better position to hear the case. The ECJ has clearly ex-
pressed – though in relation to Art. 2 – that the provisions of the Regulation are
compulsory and allow no additional discretion.105 The parties need to know from the
conclusion of their jurisdiction agreement on which court will finally decide their
disputes. The doctrine of forum non conveniens particularly of English law106 which
gives the court a certain discretion to decline or accept jurisdiction is not permissible
under the Regulation.107
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7. No necessary link to the prorogated court

47Within the boundaries of the Regulation the parties are free to choose any court they
wish. Art. 23 does not require any objective connection between the chosen court and
the parties or their dispute.108 The choice of a ‘neutral’ forum with no connection at all
to the dispute is perfectly valid109 – for instance London jurisdiction for parties dom-
iciled in France and Germany – and might provide the very advantage the parties have
intended by their choice.

III. Domicile of one party in Member State

1. Procedural role irrelevant

48The basic jurisdiction rule of the Regulation requires the defendant’s domicile in the
EU Member State where the defendant shall be sued (Art. 2).110 Contrary to that rule,
under Art. 23 (1), it is sufficient that one of the parties is domiciled in a Member State.
The procedural role – plaintiff or defendant – of this party does not matter. Even if it is
only the plaintiff who is domiciled in a Member State s /he can rely on a respective
jurisdiction agreement.111 The reason for this rule is that at the time when the juris-
diction agreement is concluded the later procedural roles are still uncertain and it
would be an unfortunate and unwanted consequence if in later proceedings only one of
the parties – the defendant – could rely on the jurisdiction agreement while the other
could not. The jurisdiction agreement therefore applies independently of the later
procedural roles of the parties.

2. Domicile in a Member State

49Under Art. 23 (1) at least one party (“one or more of” the parties) must have its
domicile in a Member State where the Regulation is in force. If both parties have
their domicile in – different – Member States the domicile requirement of Art. 23 (1)
is all the more met. If both parties domiciled in the same Member State prorogate the
forum in this Member State and do not derogate from an otherwise competent forum in
another Member State it is the prevailing view that Art. 23 is not applicable since the
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provision does not cover agreements concerning the merely internal local jurisdiction
of courts.112 But the Article is applicable if the jurisdiction in another Member State is
derogated from.113

50 The relevant domicile must be located in an EU Member State, however, with the
exception of Denmark. If the domicile is located in Denmark – and the domicile of the
other party outside the EU – then Art. 17 Brussels Convention applies (which however
is based on the same requirements). Where the relevant domicile lies in a Non-EU
Contracting State of the Lugano Convention (for instance in Switzerland) then
Art.17 Lug – again with same requirements – applies. But if one of the parties has its
domicile in an EU State where the Regulation is in force and the parties have conferred
jurisdiction on the courts of such an EU State then Art. 23 applies even if the other
party is domiciled in Denmark or in Switzerland because this case has to be treated in
the same way as if the latter party had its domicile in a third country. For this situation
the ECJ has already decided that Art. 23 applies.114

3. Several domiciles and change of domicile

51 The domicile has to be determined in the normal way according to Art. 59 and 60. If
under the relevant law a party possesses several domiciles or seats in different states it is
sufficient that one of them is located in a Member State to the Regulation. It need not
be the central seat of the party nor the seat with the most significant connection with
the transaction to which the jurisdiction agreement refers.115 For insurance, consumer
and employment matters it suffices that the insurer, supplier or employer has a branch,
agency or establishment in a Member State; then with respect to these matters these
persons are deemed to be domiciled within that state (see Art. 9 (2), 15 (2), 18 (2) and
the comments there).

52 If the party changes the relevant EU domicile after the jurisdiction agreement has been
concluded it is doubtful whether the domicile requirement of Art. 23 (1) must be met
when the jurisdiction agreement was concluded or when court proceedings were in-
stituted. The latter view prevails, also because this is in line with the solution of
intertemporal problems under the Regulation.116
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IV. Parties’ domicile outside the Member States (par. 3)

53Where both parties’ domicile is located outside a Member State Art. 23 is generally
inapplicable.117 Nonetheless the EU is affected if in such a situation the parties have
agreed on a forum in a Member State (‘a prorogation from outside’). Then the specific
provision of Art. 23 (3) applies. It excludes the (possible) jurisdiction of the courts of
all other Member States – from whose jurisdiction the jurisdiction clause may have
derogated – unless and until the prorogated forum has decided and has declined its
jurisdiction. By this exclusion Art. 23 (3) intends to secure that any derogative effect
of such ‘jurisdiction clause from outside’ is dealt with uniformly within the Member
States.118

54Whether the prorogation of the court(s) of a Member State is valid must be determined
according to the national law of the court seised.119 Art. 23 does not regulate this issue.
Art. 23 (3) gives, however, priority to the prorogated court to decide on this matter.
Other courts in Member States, even if seised in contradiction to the jurisdiction
agreement, must decline their jurisdiction irrespective whether they had jurisdiction
under their national law. They may stay the proceedings or dismiss the claim for lack of
jurisdiction. Art. 23 (3) allows them to accept jurisdiction according to their internal
law only if they are seised after the prorogated court has finally declined its jurisdic-
tion.120 However, they may then be bound by final and conclusive findings of the
prorogated court in cases, for instance, where the jurisdiction agreement is invalid.121

55It has been suggested that the effect of Art. 23 (3) must only be recognised if the
jurisdiction agreement meets the form requirements of Art. 23 (1).122 The wording of
Art. 23 (3) (“such an agreement”) may support this view. But on the contrary, the
prorogated court determines the – material and formal – validity of the jurisdiction
agreement solely according to its own national law (including the conflicts rules) since
the Regulation does not cover such a prorogation from outside. It would then be
unfortunate if the prorogated court would regard the prorogation as formally valid and
binding under its law while other (derogated) courts in Member States would regard it
as invalid under Art. 23 (1) and feel therefore not to be bound by Art. 23 (3). It is
therefore advocated here that Art. 23 (3) does not require such a prorogation to com-
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ply with the formalities of the Regulation. For the sake of a uniform effect of Art. 23
(3) among the Member States also the determination of the formal validity should be
exclusively left to the prorogated court.

56 Where the defendant submits to the jurisdiction of a derogated Member States’ court
without invoking Art. 23 (3) that court becomes however competent in any case.123

V. Relevant point in time

57 The time between the conclusion of a jurisdiction agreement and its actual invocation
in court may be considerable and circumstances which are relevant for the application
of the agreement may have changed in the meantime. This change may concern the
domicile of the parties; it may concern the internationality of the case; it may even
concern the circumstances relevant for the validity of the jurisdiction agreement.

58 It is questionable what point in time is the relevant one with respect to the mentioned
aspects. The starting point, which is probably in line with most or even all national
contract laws, is that a contract is adjudicated according to the circumstances at the
time of its conclusion because it is necessary that the parties from that point onwards
know their rights and obligations. But since the jurisdiction agreement becomes effec-
tive only when invoked in court this starting point may be subject to modifications.
The different questions where time may become relevant have therefore to be pursued
separately.

1. Relevant point in time for the validity of the jurisdiction agreement

59 The validity of a jurisdiction agreement is partly regulated by Art. 23 itself and partly
by the applicable law. The precise borderline between both is not very clear.124 How-
ever, as far as the material validity of a jurisdiction agreement – in particular whether
both parties’ consent was unimpeded by error, bias or the like125 – must be determined
in accordance with the applicable law then this law decides also at which time the facts
relevant for the validity of the contract must be present. In general it is the time when
the agreement was concluded.126 A later change of such circumstances does normally
not affect the validity of the jurisdiction agreement.
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60On the other hand the formal validity of a jurisdiction agreement is regulated by
Art. 23 itself. With regard to formal validity the relevant point in time must therefore
be fixed autonomously. In Sanicentral GmbH v. Collin127 the ECJ held – though in an
intertemporal context of an employment contract when the respective jurisdiction
agreement had been concluded before the entering into force of the Brussels Conven-
tion – that the circumstances at the time of commencing proceedings were relevant
and that it sufficed that the form requirements were then met. The Court stated:
“.. .clauses conferring jurisdiction included in contracts of employment concluded [be-
fore the Brussels Convention entered into force] must be considered valid even in cases
in which they would have been regarded as void under the national law in force at the
time when the contract was entered into.”128 The Court based its decision on the
argument that the jurisdiction agreement constitutes only an option as long as court
proceedings are not set in motion so that the relevant date is that of the institution of
legal proceedings.129 It is not certain whether the Court’s ruling applies to other than
transitional cases.130 But the Court’s solution is in line with Art. 66. The principle of
that provision that the date of commencing legal proceedings is decisive could be
easily generalised and extended to other situations where circumstances have changed
between the conclusion of the contract and the beginning of a law suit.131 It is therefore
suggested here that a jurisdiction agreement must comply with the form requirements
of Art. 23 at least at the time proceedings are commenced.132

2. Relevant point in time for the domicile

61The relevant point in time when one of the parties must have its domicile in a Member
State poses problems when the domicile has changed since. It is common ground,
though, that Art. 23 applies when the domicile of one of the parties was located in a
Member State both at the time of the conclusion of the contract and when legal
proceedings were instituted. It is probably unnecessary that it was the same party who
had its domicile in a Member State at these two points in time. It complies at least with
the wording but also with the aims of Art. 23 if at the time of conclusion of the
contract one party had its domicile in a Member State and the other party at the time
of proceedings, even if in the meantime neither party was domiciled in a Member
State.

62However, it is still disputed whether Art. 23 applies as well if a domicile in a Member
State is established only when the contract was concluded but ceases to exist when
proceedings were instituted or existed only when proceedings started but was lacking at
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the time of the conclusion of the contract. The ECJ has not yet decided the question
though it may not be unlikely that the Court follows its reasoning in Sanicentral GmbH
v. Collin.133 In legal doctrine the views are split. Partly the time of conclusion of
contract and the parties’ interest in forseeability and certainty is considered essen-
tial;134 partly the time of commencing proceedings has been regarded as finally deci-
sive.135 And the views vary whether the domicile at the relevant time is only sufficient
or whether it is necessary to found jurisdiction under Art. 23.136 It has even been
suggested that either point in time suffices.137

63 It is suggested here that in any case the domicile requirement is fulfilled if at the time of
the conclusion of the jurisdiction agreement one of the parties is domiciled in a
Member State irrespective of whether at least one of the parties retained such a dom-
icile until the institution of proceedings. Legal certainty and the necessary foresee-
ability of the place of litigation militate for this solution. However, if only at the time
when proceedings are commenced one of the parties is domiciled in a Member State
such domicile suffices as well unless the justified interests of one of the parties stand in
the way, in particular that this party relied, and was entitled to rely, on the validity of a
jurisdiction agreement which under Art. 23 would then be invalid.

3. Relevant point in time for the internationality of the case

64 The problems just discussed encounter as well when the question is posed at what point
in time the international element of the case138 must be present. Again, it has to be the
starting point of the time of the conclusion of the contract that is decisive. But unless
justified interests of one of the parties oppose such a solution it is suggested also here
that it suffices that the case is international in character at the time proceedings are
commenced.

H. Admissibility of jurisdiction agreements

65 In principle jurisdiction agreements of any kind are permissible under Art. 23 as long as
they do not violate the Regulation’s provisions on compulsory exclusive or protective
jurisdiction (Art. 22 and 13, 17, 21). The parties are even free to confer jurisdiction on
courts whose jurisdiction would be regarded as exorbitant under the Regulation (Art. 3
(2) and Annex I).139 But jurisdiction agreements must satisfy a requirement of certain-
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ty in order to avoid doubts and disputes over the competent court.140 The certainty
requirement serves also the aim to prevent that by one single jurisdiction clause a party
– in particular the stronger trading partner in general contract terms – can force the
other (weaker) party generally to litigate in foreign and actually incompetent courts.141

Art. 23 therefore requires that a jurisdiction agreement refers to a particular legal
relationship and is linked to disputes arising from that relationship.142 The jurisdiction
agreement must also provide certainty with respect to the prorogated court.143 Further-
more, it has to be questioned whether Art. 23 requires that jurisdiction agreements
must satisfy also a certain control test with regard to their reasonableness.144

I. Requirement of certainty

1. Certainty as to a particular legal relationship

66According to Art. 23 (1) sent. 1 the jurisdiction agreement must refer to “disputes
which have arisen or which may arise in connection with a particular legal relation-
ship.” It is necessary that the dispute between the parties originates from the legal
relationship for which the jurisdiction agreement had been concluded. The ECJ ex-
pressed the underlying considerations for the requirement in the following way: “That
requirement is intended to limit the scope of an agreement conferring jurisdiction
solely to disputes which arise from the legal relationship in connection with which the
agreement was entered into. Its purpose is to avoid a party being taken by surprise by
the assignment of jurisdiction to a given forum as regards all disputes which may arise
out of its relationship with the other party to the contract and stem from a relationship
other than that in connection with which the agreement conferring jurisdiction was
made.”145 A party can therefore not rely on a jurisdiction agreement if the dispute is
unconnected with the legal relationship, generally the contract, for which the choice
of forum was concluded. However, it is always a matter of construction to which
disputes between the parties a jurisdiction clause shall extend.146 It may be the inten-
tion of the parties to carry forward a prior jurisdiction clause to also further transactions
of the same or similar character, in particular in a continuing business relationship.147

A jurisdiction clause in a main contract may also extend to annexed contracts which
are concluded in connection with, and in performance of, the main contract.148 But a
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‘catch all-clause’ which covers each and every present and future dispute between the
parties must be regarded as invalid. It lacks the connection to a particular legal rela-
tionship and would deprive a party in an unlimited number of unforeseeable cases with
no time limit of the chance to litigate in the actually competent forum. Art. 23 aims at
the prevention of such wide jurisdiction agreements.

67 The ECJ further held that a jurisdiction agreement contained in a company’s statutes
still satisfied the certainty test since the agreement could be construed as being con-
fined to disputes between the company and its shareholders ‘as such’ meaning those
disputes arising out of the position as shareholder of the company.149

68 It appears not to be necessary that it is always one single relationship to which the
jurisdiction agreement is related. If the parties agree with sufficient certainty that the
jurisdiction clause should refer to several – precisely specified – legal relationships, for
instance additionally to each single transaction under a distribution agreement, then
the certainty requirement is met as well.150

2. Certainty as to the dispute

69 The dispute which is covered by a jurisdiction agreement may be one that has already
arisen when the agreement is concluded; then it is unlikely that problems of certainty
will arise. However, the much more frequent case is the case of a jurisdiction agreement
for future disputes. Art. 23 requires only that the dispute must be connected with the
relationship for which the agreement has been concluded. Art. 23 provides for no
further time or other requirement.

3. Certainty as to the chosen court

70 In order to be valid a jurisdiction agreement must, too, designate the chosen court with
sufficient certainty. According to Art. 23 (1) sent. 1 the agreement must enable the
court seised to decide that the parties have agreed upon “a court or courts of a Member
State”.151 It is not necessary though advisable that the court is named in the jurisdic-
tion clause as long as the competent court can be clearly gathered from the parties’
contract and intentions and from the circumstances as a whole.152 The clause must
only clearly state the criteria according to which the competent court is to be deter-
mined.153 A jurisdiction clause stating that “(a)ny dispute arising under this Bill of
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holler Art. 23 note 71; Layton/Mercer para. 20.047; Mankowski, in: Rauscher Art. 23 note 45.
153 Coreck Maritime GmbH v. Handelsveem BV, (C-387/98) [2000] ECR I-9337, I-9372 para. 15.



Lading shall be decided in the country where the carrier has his principal place of
business”154 is therefore sufficiently precise since when the clause is invoked the court
seised can determine the place of business and hence the competent court.155 If the
place of business has changed since the conclusion of the contract it is probably the
place at the time when proceedings are instituted which counts unless this party has
changed its place of business on purpose in order to change jurisdiction only.156

71Agreements which confer jurisdiction on the courts at the domicile of the respective
defendant157 or even of the respective claimant158 designate the competent court with
sufficient certainty since, again, at the time proceedings are instituted it is clear which
party is the claimant or the defendant.159 Equally a clause which gives the claimant the
right to choose between different courts – for instance between the court where the
defendant is domiciled and the court at the place of performance – is sufficiently
precise.160 However, a jurisdiction agreement lacks the necessary precision if the choice
of the competent court is entirely left at the claimant’s option.161 The same is true for a
clause that “the courts of the Ship’s Flag State” or “the court mutually agreed by the
parties” should have jurisdiction since the competent court cannot be precisely deter-
mined.162 Also a clause “jurisdiction: European courts” would be invalid for uncertainty
since the ECJ and the Court of First Instance cannot be freely chosen by private
persons and with respect to national courts in Europe the clause leaves it completely
uncertain the courts of which European country should be competent. On the other
hand, a clause “Internationales Handelsgericht in Br�ssel” (“international commercial
court in Brussels”) has been held to be sufficiently precise: though there is no inter-
national commercial court in Brussels but only a national commercial court the clause
was construed to designate the later court.163

Chapter II . Jurisdiction

Section 7 . Prorogation of jurisdiction

Art 23
71

Ulrich Magnus 397

154 This was the wording of the jurisdiction agreement in Coreck Maritime GmbH v. Handelsveem BV,

(C-387/98) [2000] ECR I-9337; see supra Art. 23 note 37.
155 See Coreck Maritime GmbH v. Handelsveem BV, (C-387/98) [2000] ECR I-9337, I-9372 para. 15.
156 As to the relevant time see supra Art. 23 notes 57-64.
157 See Nikolaus Meeth v. Glacetal, (Case 23/78) [1978] ECR 2133 (a reciprocal jurisdiction clause).
158 In this sense see for instance Cass. RCDIP 70 (1981), 134 with note Gaudemet-Tallon; Cassaz. Riv. dir.

int. 1996, 577.
159 In the same sense Kropholler Art. 23 note 71; Mankowski, in: Rauscher Art. 23 note 45; probably also

Gaudemet-Tallon para. 132.
160 Auer in: Bülow/Böckstiegel/Geimer/Schütze Art. 23 note 73; Kropholler Art. 23 note 73. It is, however,

a different question how such clause is to be interpreted, namely whether it has exclusive effect and

derogates from the jurisdiction of other courts or whether it provides only the jurisdiction of addi-

tional courts; see thereto infra Art. 23 note 141.
161 CA Rouen DMF 2001, 336; LG Braunschweig AWD 1974, 346; Gaudemet-Tallon para. 132; Kropholler

Art. 23 note 72; Mankowski, in: Rauscher Art. 23 note 45.
162 See Rb Rotterdam NIPR 2002 Nr. 212.
163 See OLG Celle IHR 2004, 125 et seq.



72 The certainty condition does not require the parties to nominate a specific local court.
The wording of Art. 23 allows explicitly that they designate the courts of a certain
country without specifying the locally competent court (for instance: “French courts
alone shall have jurisdiction”).164 It is then for the national law of civil procedure to
determine which local court is to have jurisdiction to decide the dispute.165 If it should
happen that the national law does not provide an answer to this question it has been
suggested that the claimant may chose where to sue in this country.166

II. Reasonableness test, ordre public or similar control test of
jurisdiction agreements?

73 It is disputed, in particular in German legal doctrine, whether Art. 23 allows for, or
even implicitly contains, a general rule that a jurisdiction agreement must be reason-
able or at least that its application must not offend public policy. The probably pre-
vailing view is that in this respect Art. 23 regulates finally and conclusively the validity
of jurisdiction agreements.167 While general questions of the material validity of juris-
diction agreements like questions of capacity, mistake, fraud etc. are governed by the
applicable national law168 it is argued that the admissibility of jurisdiction clauses as
such is a matter of Art. 23 and that this provision does not prescribe any further
requirement or allows for any further control than provided in its text.169 It is advo-
cated that even under the national law on unfair contract terms, which is based on the
respective European Directive,170 no such control is permissible.171 On the contrary a
growing number of supporters favours the view that Art. 23 contains an inherent
competence to deny the validity of jurisdiction agreements if the agreement constitu-
tes a clear misuse by one party of the freedom granted by the Article.172
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164 As in Nikolaus Meeth v. Glacetal, (Case 23/78) [1978] ECR 2133 (though on a reciprocal basis).
165 Auer in: Bülow/Böckstiegel/Geimer/Schütze Art. 23 note 76; Layton/Mercer paras. 20.051 et seq. (the

authors advocate in fn. 97 that in this respect the English courts still have “a residual forum conveniens

discretion, purely as a matter of internal U.K. law”. However, this seems acceptable only with respect

to the jurisdiction of different local courts); Mankowski, in: Rauscher Art. 23 note 46.
166 See HG Z�rich SZIER 1997, 360, 361; Briggs/Rees para. 2.93; Droz para. 212; Layton/Mercer

para. 20.052; Killias (fn. 81), p.112 et seq.; Volken, SZIER 1997, 362, 364; but sceptical Mankowski,

in: Rauscher Art. 23 note 46.
167 Geimer/Schütze Art. 23 note 123; Horn, IPRax 2006, 4; Mankowski, in: Rauscher Art. 23 note 12;

Redmann 192.
168 See infra Art. 23 note 83 (Magnus).
169 Geimer/Schütze Art. 23 note 123; Mankowski, in: Rauscher Art. 23 note 12; Pfeiffer, in: FS Rolf

A. Sch�tze (1999), p. 671, 679; Redmann 192; Schack para. 475; also Kropholler Art. 23 note 86 et

seq. with respect to the lex lata.
170 Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts, OJ 1993 L 95/

29.
171 See the references in fn. 159.
172 See for instance Gottwald, in: M�nchener Kommentar zur ZPO Art.17 EuGV� note 55; Hüßtege, in:

Thomas/Putzo, Art. 23 note 18; Pfeiffer, in: FS Rolf A. Sch�tze (1999), p. 671, 675et seq.



74The position of the ECJ on this question is still ambiguous. On the one hand the Court
has ruled that “the choice of court in a jurisdiction clause may be assessed only in the
light of considerations connected with the requirements laid down in Art.17 of the
[Brussels] Convention.”173 This decision is understood to express that [now] Art. 23
alone and only the requirements mentioned there regulate the question whether a
jurisdiction agreement is permissible.174 On the other hand in Océano Grupo Editorial
SA v. Rocío Murciano Quintero175 the Court held that a jurisdiction agreement between
a consumer and a professional – in a merely domestic case – was invalid because it
violated provisions originating from the Unfair Contract Terms Directive. It is not easy
to reconcile both decisions and it is still open how the ECJ will decide an international
consumer case with a jurisdiction agreement. But it can be argued that the ECJ ac-
cepted a misuse control test under the respective Directive and might – and in this
author’s view should – follow this line even more so in international cases.176 A certain
control is provided by the Regulation already since Art. 13, 17 and 21 dissallow certain
jurisdiction agreements which violate the procedural interests of the weaker party.177

This reduces the practical importance of the dispute considerably. Nonetheless, there
remain cases where a jurisdiction agreement can be clearly unfair, for instance where
the jurisdiction under Art. 5 no. 2 is excluded and this has been so agreed upon in the
interest solely of the defendant who is obliged to pay maintenance.

J. Agreement

I. Agreement as central requirement

75Art. 23 requires that the parties have in fact agreed that their disputes are to be
litigated in a certain court or courts. The agreement is the central element for the
validity of choice of court clauses.178 Only if the choice is carried by the parties’ free
and unimpeded consent is the procedural effect of such choice justified. The ECJ has
stated on several occasions that it is the main aim of Art. 23 to give effect to the
parties’ free and independent will and and also “to ensure that the consensus between
the parties is in fact established.”179 “.. . Art. 17 [Brussels Convention] imposes upon the
Court before which the matter is brought the duty of examining, first, whether the
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173 Trasporti Castelletti Spedizioni Internazionali SpA v. Hugo Trumpy SpA, (Case C-159/97), [1999] ECR I-

1597, I-1656 para 52.
174 See Kröll, ZZP 113 (2000), 135, 149 et seq.; Layton/Mercer para. 20.035 et seq.; Mankowski, in:

Rauscher Art. 23 note 12.
175 (Cases C-240 – C-244) [2000] ECR I-4941.
176 See in this sense Kropholler Art. 23 note 89 (but more restrictively in note 20); Ansgar Staudinger, in:

Rauscher Art.17 note 6.
177 See infra Art. 23 notes 132-134 (Magnus).
178 For the exception of trust settlements where a one-sided designation of the competent court suffices

see infra Art. 23 notes 165-170.
179 Estasis Salotti di Colzani Aimo and Gianmario Colzani v. RÜWA Polstereimaschinen GmbH, (Case 24/

76) [1976] ECR 1831 (1st sentence of the summary of the decision); Galeries Segoura SPRL v. Société

Rahim Bonakdarian, (Case 25/76) [1976] ECR 1851, 1860 para. 6.



clause conferring jurisdiction upon it was in fact subject of a consensus between the
parties, which must be clearly and precisely demonstrated.”180 A jurisdiction agree-
ment is therefore valid only if it satisfies all formal and material conditions imposed by
Art. 23.

II. Applicable law

76 The material and formal validity of a jurisdiction agreement falling within the scope of
Art. 23 can be assessed either according to the standards autonomously set by Art. 23
itself or according to the rules of the applicable national law.181 Unfortunately, it is not
entirely clear – neither from the wording of Art. 23 nor from the ECJ judgments –
which of the two governs the agreement of the parties and to which extent.182 The
starting point must be an autonomous interpretation of Art. 23 as far as possible in
order to ensure uniformity in the application of the provision.183 That means that the
requirements of a valid agreement should be inferred from the provision itself to the
extent possible. And it is rather clear that Art. 23 itself regulates the form requirements
and hence the formal validity of a jurisdiction agreement. National law is excluded in
this respect.184 The position is, however, less clear with respect to the material validity
of jurisdiction agreements.185

III. Material consent

1. Autonomous scope of Art. 23

77 Material consent means the consensus of the parties who according to Art. 23 must
“have agreed” on the chosen court’s jurisdiction. As mentioned above the ECJ reiter-
ated on various occasions that the consensus of the parties is indispensable since it is
one of the aims of Art. 23 to acknowledge the parties’ independance and freedom to
choose ‘their’ court.186 Where a true consensus of the parties is lacking the jurisdiction
agreement is invalid and has no effect.

Art 23
76, 77

Brussels I Regulation

on Jurisdiction and Recognition in Civil and Commercial Matters

400 March 2007

180 Galeries Segoura SPRL v. Société Rahim Bonakdarian, (Case 25/76) [1976] ECR 1851, 1860 para. 6.
181 As to the applicable law again different solutions can be, and are, advocated: see thereto in particular

Gaudemet-Tallon para. 152 with further references; see further infra Art. 23 note 77.
182 See thereto extensively Kropholler Art. 23 notes 23 et seq.; Layton/Mercer paras. 20.028 et seq.; also

Gaudemet-Tallon para. 152.
183 In the same sense Auer in: Bülow/Böckstiegel/Geimer/Schütze Art. 23 note 41; Hausmann, in: Stau-

dinger (fn. 64), Anhang II zu Art. 27-27 EGBGB note 180; Kropholler Art. 23 note 23; Layton/Mercer

para. 10.028.
184 See Elefanten Schuh GmbH v Pierre Jacqmain, (Case 150/80) [1981] ECR 1671, 1688 paras. 25 et seq.;

Trasporti Castelletti Spedizioni Internazionali SpA v. Hugo Trumpy SpA, (Case C-159/97), [1999] ECR

I-1597, I-1653 para. 37; further Auer in: Bülow/Böckstiegel /Geimer/Schütze Art. 23 note 46; Kropholler

Art. 23 note 30; Layton/Mercer para. 20.029; Mankowski, in: Rauscher Art. 23 note 14; Schack

para. 472.
185 See thereto infra Art. 23 note 82.



78Though the wording of Art. 23 I is not very supportive in this respect it is widely
accepted that the basic requirement of the consensus can be inferred from the Article
through an autonomous interpretation.187 The fundamental condition that both parties
are in agreement requires that the parties’ intentions are the same concerning the
choice of a court or courts (consensus ad idem) and that this agreement is in some way
expressed.188 Each party must have declared its consent to the conferral of jurisdiction
onto a specific court or courts. The agreement need, however, not be express; implicit
consensus suffices as long as it complies with the form requirements listed in Art. 23 (1)
and is clearly and precisely established.189 (A limited exception from the rule that an
implicit agreement can suffice applies where the place of final supply lies in Luxemburg;
Art. 63 (2)).190 For instance, the consensus is lacking where the jurisdiction agreement
was contained in a mere draft contract which was never ratified by the parties.191

79The basic requirement of a true consensus on the jurisdiction agreement can therefore,
and has to, be determined according to the yardstick of Art. 23 alone and needs no
redress to the applicable national law. Also the question whether a jurisdiction clause
has been validly incorporated into a contract does not follow national law but has to be
adjudicated according to the standard of Art. 23 (1).192

80Yet, the autonomous scope of Art. 23 with respect to the material consent appears to be
very limited. The Article gives no indication whatsoever how further questions in
particular those concerning grounds for the material invalidity of the consent etc.
could be decided autonomously. It is therefore the clearly prevailing view that these
questions have to be determined in accordance with the applicable national law.193

The ECJ has confirmed this view for a number of questions.194 Nonetheless the precise
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186 See in particular Galeries Segoura SPRL v. Société Rahim Bonakdarian, (Case 25/76) [1976] ECR 1851,

1860 para. 6; Trasporti Castelletti Spedizioni Internazionali SpA v. Hugo Trumpy SpA, (Case C-159/97),

[1999] ECR I-1597, I-1656 para 52.
187 See for instance Geimer/Schütze Art. 23 note 75; Kropholler Art. 23 note 23; cautiously also Gaude-

met-Tallon para. 152 (“premier pas”); but contra – full application of the applicable national law – for

instance Stöve p. 20 et seq.
188 In Galeries Segoura SPRL v. Société Rahim Bonakdarian (Case 25/76), [1976] ECR 1851, 1860 para. 6 the

ECJ requests the consensus to be “in fact established.”
189 See Auer in: Bülow/Böckstiegel/Geimer/Schütze Art. 23 note 51; Geimer/Schütze Art. 23 notes 75, 78

et seq.; Gottwald, in: M�nchener Kommentar zur ZPO Art.17 EuGV� note 14; Hausmann, in: Stau-

dinger (fn. 64), Anhang II zu Art. 27-27 EGBGB note 183; Kropholler Art. 23 note 25.
190 See thereto infra Art. 23 note 139.
191 See Implants International Ltd. v. Stratec Medical [1999] 2 All ER (Comm.) 933 (Leeds Mercantile Ct.).
192 BGH NJW 1996, 1819, 1820; OLG M�nchen WM 1989, 605; Mankowski, in: Rauscher Art. 23 note 39;

contra – the applicable national law decides – Layton/Mercer para. 20.038.
193 Auer in: Bülow/Böckstiegel/Geimer/Schütze Art. 23 note 48; Droz para. 214; Gothot/Holleaux Clunet

1971, 764; Kropholler Art. 23 note 28; Layton/Mercer para. 20.038; Mankowski, in: Rauscher Art. 23

note 41.
194 See infra Art. 23 note 82.



demarcation line between the autonomous scope of Art. 23 and the field covered by
the applicable national law still remains rather vague.195

81 Where the national law steps in this law has to be determined according to the con-
flicts rules of the forum seised with the case.196 This will be regularly the lex contrac-
tus.197 But where preliminary questions have to be dealt with separately it is the con-
flicts rule governing the respective question.198

2. Specific matters

82 For certain matters concerning the material validity of jurisdiction agreements it is
clear that they are governed by their own law which is designated by the conflicts rules
of the court seized. As far as these matters fall within the scope of the Rome Conven-
tion of 1980 the respective conflicts rules are almost identical for all Member States
under this Convention and lead – at least in theory – to the same applicable national
law. The ECJ has already decided that certain matters are governed by the law applic-
able to the main contract to which the jurisdiction agreement is annexed, namely:
– whether a third party has validly succeeded to the rights and obligations of a con-

tract party and is therefore also subject to the original jurisdiction agreement;199

– whether a contract for a fixed period of time is prolonged with the effect that also
the accompanying jurisdiction agreement is prolonged;200

– whether later parties of a contract, in particular persons who become shareholders
of an already existing company, are bound by the original contract and its jurisdic-
tion clause.201

– However, a jurisdiction agreement which is valid under Art. 23 is not tainted by the
alleged or formal invalidity of the main contract.202

83 Further questions which are widely accepted as being governed by the applicable con-
tract law are elements vitiating the valid consent of a party like mistake, error, fraud,
threat or duress.203
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195 In the same sense Gaudemet-Tallon para. 152; Geimer/Schütze Art. 23 note 81; Kropholler Art. 23 note

28; Layton/Mercer para. 20.038.
196 See Francesco Benincasa v. Dentalkit srl, (Case C-269/95) [1997] ECR I-3767, I-3797 para. 25; Droz

para. 214; Kropholler Art. 23 note 28; Layton/Mercer para. 20.038; Mankowski, in: Rauscher Art. 23

note 41.
197 See the references in the preceding note.
198 See infra Art. 23 note 84 (Magnus).
199 Partenreederei ms ``Tilly Russ'' and Ernst Russ v. NV Haven- en Vervoerbedrijf Nova and NV Goeminne

Hout, (Case 71/83) [1984] ECR 2417, 2433 para. 24; Trasporti Castelletti Spedizioni Internazionali SpA v.

Hugo Trumpy SpA, (Case C-159/97), [1999] ECR I-1597, I-1656 para 52; Coreck Maritime GmbH v.

Handelsveem BV, (Case C-387/98) [2000] ECR I-9337, I-9373 paras. 22 et seq.
200 SpA Iveco Fiat v. Van Hool NV, (Case 313/85) [1986] ECR 3337, 3355 paras. 7 et seq.
201 Powell Duffryn plc v. Wolfgang Petereit, (Case C-214/89) [1992] ECR I-1745, I-1775 paras. 19, 21.
202 Francesco Benincasa v. Dentalkit Srl, (Case C-269/95) [1997] ECR I-3767, I-3798 para. 28.



84A number of questions are not governed by the law applicable to the main contract but
by their own conflicts rule:204

– the capacity of the parties205 (mainly governed by the law of the party’s domicile,
residence, place of business or place of incorporation);

– questions of principal and agent206 (the connecting factor is often the place of
business of the [professional] agent or the place where the agent acted).

85For matters which are concerned with the direct declaration of consent, like for in-
stance the revocability of a party’s declaration or the possible need for consideration, it
could be argued that Art. 23 does cover them since the provision requires nothing else
but the mere expression of will. The consideration doctrine appears to be no part of the
“agreement” envisaged by the provision. With respect to revocability it could be in-
ferred from several EU Directives, which provide for specific rights of revocation or
withdrawal, that under the EU aquis communautaire concerning general contract law a
party can generally not revoke its declaration. Nevertheless the prevailing view, par-
ticularly in the UK, seems again to favour the application of the law designated by the
conflicts rules.207

3. The ‘language risk’

86It is probably not only a question of formal but of material validity whether the partner
of a jurisdiction agreement could, or was obliged to, understand the language in which
the other party offered the clause. Where dealt with208 the question is answered in an
autonomous way without redress to the applicable national law.209 It has been rightly
held that a jurisdiction agreement contained in standard contract terms and offered in
a language neither known to the other party nor agreed upon as the contractual
language becomes binding only if the contract partner has agreed to the contract terms
after having been informed in a language understood by him that the terms were part of
the contract.210 The contract partner must understand at least that the contract is
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203 See Auer in: Bülow/Böckstiegel/Geimer/Schütze Art. 23 note 48; Gottwald, in: M�nchener Kommen-

tar zur ZPO Art.17 EuGV� note 14; Killias (fn. 81), p. 201; Kropholler Art. 23 note 28; Kubis, IPRax

1999, 10, 12; Mankowski, in: Rauscher Art. 23 note 41; Stone p.124 et seq.
204 Thus far these conflicts rules are not unified in Europe.
205 See Auer in: Bülow/Böckstiegel/Geimer/Schütze Art. 23 note 48; Kropholler Art. 23 note 28; Layton/

Mercer para. 20.037; Mankowski, in: Rauscher Art. 23 note 41.
206 Kropholler Art. 23 note 28; Mankowski, in: Rauscher Art. 23 note 43.
207 See for instance Layton/Mercer para. 20.038; Stone p.124 et seq.
208 The ECJ was called on but finally need not to decide on the language risk in Custom Made Commercial

Ltd. v. Stawa Metallbau GmbH, (Case C-288/92) [1994] ECR I-2913.
209 Kropholler Art. 23 note 37; Mankowski, in: Rauscher Art. 23 note 40; Stone p.122; for the application

of the law designated by the conflicts rules probably Gaudemet-Tallon para. 145; as to the relationship

between form and substance see in general Kohler, Dir. comm. int. 1990, 611 et seq.
210 BGH IPRax 1991, 326; thereto Kohler, IPRax 1991, 299; OLG Hamm NJW-RR 1995, 189; citing the

decisions with approval Kropholler Art. 23 note 37; Mankowski, in: Rauscher Art. 23 note 40; see also

Auer in: Bülow/Böckstiegel/Geimer/Schütze Art. 23 note 99.



offered on the basis of general conditions.211 If he then consents it is his own risk that
the contract contains an unfavourable jurisdiction agreement. Partly, it has been ad-
vocated that merchants in international trade must always understand English irre-
spective of whether English was the language of the main contract.212 This goes too far;
only if the offeree in fact understand English does this language suffice.

4. Factual impediments like illegibility etc.

87 Also factual impediments like, e.g., the illegibility of a jurisdiction clause in very small
print, may affect the validity of the jurisdiction agreement. Again, the question must
be answered whether Art. 23 provides an autonomous solution or whether the applic-
able law designated by the conflicts rules should decide. It is suggested here that an
autonomous solution should be sought.213 As a factual question the court seised should
be allowed to decide without further redress to national law whether or not a juris-
diction clause could have been read or was illegible and for this reason invalid.214 If the
clause was illegible again the necessary consensus is lacking.

IV. Form

88 It is common ground that Art. 23 (1) covers the form requirements for jurisdiction
agreements and excludes insofar any redress to national law.215 In particular with a
view to the form requirements the ECJ has stated that the wording of Art. 23 must be
strictly construed because of the serious consequences a valid jurisdiction agreement
may have for a defendant who may lose the access to the courts which normally
would be competent for his disputes.216 Furthermore, the Article’s provisions on form
have to be interpreted in an autonomous way without redress to any national law or
concept.217

Art 23
87, 88

Brussels I Regulation

on Jurisdiction and Recognition in Civil and Commercial Matters

404 March 2007
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76) [1976] ECR 1831, 1841 para. 7; Galeries Segoura SPRL v. Société Rahim Bonakdarian, (Case 25/76)
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217 See Auer in: Bülow/Böckstiegel/Geimer/Schütze Art. 23 note 84, 86; Geimer/Schütze Art. 23 note 97;

Kropholler Art. 23 note 30.



89If the ECJ judgments218 on the form of jurisdiction clauses and in particular on their
incorporation into a binding agreement between the parties are taken as a whole it is
rather evident that they do not only formulate formal but also material rules of for-
mation of a contract.219 Indeed, these rules could easily be generalised as model for the
formation of a contract and the incorporation of general conditions into a contract. It
has been suggested that contrary to the ECJ decisions the incorporation problem
should be better left to the applicable national law.220 In support of this view it has
been argued that an autonomous solution would raise difficulties. It would, for in-
stance, disregard, where English law would be the proper law of contract, a lack of
consideration that could invalidate a jurisdiction clause which under the ‘form require-
ments’ of Art. 23 would be valid. This would, it is said, be contrary to the aim of Art. 23
“to impose tighter requirements on jurisdiction clauses than on other clauses.”221 How-
ever, Art. 23 aims as well at a unification of the standards according to which juris-
diction clauses are to be adjudicated in the Member States; and this aim militates
rather in favour of, than against, a wider scope of Art. 23. Moreover, the argument
neglects the fact that the validity of the jurisdicton agreement and validity of the main
contract are separate subjects and independant of each other.222

90The purpose also of the form requirements is “to ensure that the consensus between the
parties is in fact established.”223 The form serves to evidence that a true consensus was
reached but does not substitute the agreement. Where an agreement is lacking the
form alone does not suffice.

91The article permits five different forms: an agreement either in writing or evidenced in
writing or shown by practices among the parties or by international trade usage or
communicated by electronic means. The listed requirements are alternative conditions
of which only one must be satisfied. If however none of them is satisfied the jurisdic-
tion agreement is invalid and does not confer jurisdiction onto the chosen court.224
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zionali SpA v. Hugo Trumpy SpA, (Case C-159/97), [1999] ECR I 1597; Coreck Maritime GmbH v.

Handelsveem BV, (Case C-387/98) [2000] ECR I-9337.
219 See also Kropholler Art. 23 note 27; Layton/Mercer para. 20.083 et seq.; Herbert Roth, ZZP 93 (1980),

156, 162.
220 See Layton/Mercer para. 20.084.
221 Layton/Mercer para. 20.084.
222 See thereto supra Art. 23 note 82.
223 Estasis Salotti di Colzani Aimo and Gianmario Colzani v. RÜWA Polstereimaschinen GmbH, (Case 24/

76) [1976] ECR 1831 (1st sentence of the summary of the decision); Galeries Segoura SPRL v. Société

Rahim Bonakdarian, (Case 25/76) [1976] ECR 1851, 1860 para. 6.
224 Geimer/Schütze Art. 23 note 102; Kropholler Art. 23 note 32; Mankowski, in: Rauscher Art. 23 note 14;

Simotta, in: Fasching, Kommentar zu den Zivilprozessgesetzen I (2nd ed. 2000) § 104 Jurisdiktions-

norm note 242; left open by Report Jenard to Art. 17.



92 The decisive point in time when a choice of court clause must meet the form require-
ments listed in Art. 23 (1) and (2) is the commencement of proceedings. At least then
the form must be fulfillled.225

93 Since their first formulation in Art.17 Brussels Convention of 1968226 the form re-
quirements underwent considerable modifications until they were given their present
form in Art. 23 (1) and (2). In particular the form in accordance with practices of the
parties or with international trade usages was later added in reaction to preceeding
decisions of the ECJ.227 (2) was only added by the Regulation in 2002.

94 Certain stricter form requirements apply until 2008 with respect to transactions whose
final place of destination is Luxembourg.228

1. In writing, (par. 1) (a) 1st alt.

a) Meaning of ‘writing’
95 A jurisdiction agreement satisfies the form of ‘writing’ as required by Art. 23 (1)(a) if

both (and if more, all) parties have expressed their consent to a specific jurisdiction
clause in written and authorised form. Authorisation requires, generally, the signature
of the person making the declaration. But (2) has now eased this requirement.229 A
single written document containing the jurisdiction clause and signed by all parties
generally suffices as do also separate documents containing, or expressly referring to, the
same jurisdiction clause and signed each by the respective party alone.230 Even the mere
exchange of letters, faxes, telegrams constitutes “writing.”231 Electronic communica-
tions like e-mails which allow a durable record are now a full equivalent to “writing”
(Art. 2 (2)). However, the form of ‘writing’ is not complied with where only one of the
parties has signed the document even if the document is a standard form document of
the other party.232 The same is true where the contract obliges only the party who alone
has signed it, for instance, a contract of suretyship; the signature of the surety alone does
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225 See thereto supra Art. 23 note 59.
226 The original text of 1968 mentioned only “writing and evidenced in writing” as form requirement.
227 The form which accords with international trade usages was introduced in 1978 after the ECJ in Galeries

Segoura SPRL v. Société Rahim Bonakdarian, (Case 25/76) [1976] ECR 1851 had decided that a jurisdiction

clause in general contract terms annexed to a confirmation letter needed a further written confirmation

of the other party in order to become binding on this party. The form which accords with practices

between the parties was introduced in 1989 after the ECJ also in Galeries Segoura SPRL v. Société Rahim

Bonakdarian, (Case 25/76) [1976] ECR 1851, 1861 para. 11 had already decided in a similar way.
228 See infra Art. 23 note 139 (Magnus).
229 See thereto in detail infra Art. 23 note 129 (Magnus).
230 See BGH NJW 1994, 2700; OGH JBl 2001, 117, 119; also Auer, in: Bülow/Böckstiegel/Geimer/Schütze

Art. 23 note 91; Kropholler Art. 23 note 33; Mankowski, in: Rauscher Art. 23 note 15.
231 OGH JBl 2001, 117, 119; OGH ZfRV 1999, 150; OLG Karlsruhe IPRspr 1977 no.122; also Kropholler

Art. 23 note 33; Mankowski, in: Rauscher Art. 23 note 15.
232 See BGH NJW 2001, 1731 (signature of the surety on the stamped contract form of the bank [with a

jurisdiction clause], but no signature of the bank: no ‘writing’).



not suffice.233 Also where a jurisdiction agreement was contained in a draft contract
which remained unsigned though was later on referred to by the parties as “the contract”
the required form is lacking.234 The same solution applies where the jurisdiction clause
was contained in a draft which was deleted before the draft became the contract.235

Where the parties orally prolong a written contract, which contained a formally valid
jurisdiction clause and which expired, the form requirement is complied with.236

b) ‘Writing’ and standard contract terms
96A most important and frequent practical problem concerns the question of when a

jurisdiction clause, which is contained in general contract terms, is validly incorpo-
rated into a contract which the parties have concluded in writing. Again, the question
has to be decided autonomously according to Art. 23 without any redress to national
law.237 The ECJ has developed a body of specific rules for the incorporation which in
essence are based on the following principle: jurisdiction clauses are validly incorpo-
rated into a written contract and hence validly agreed upon only if the other party has
clearly indicated that the contract terms – with the jurisdiction clause – should apply
and if the other party had the reasonable chance to check the terms and the clause.238

Qualifications to this principle with less strict form requirements are provided for in
Art. 23 (1)(a) and (b).

97It is therefore, in general, not essential that the jurisdiction clause is in fact part of the
text of the contract. A mere reference to standard contract terms, which is contained
in a contract signed by both parties, can suffice.239 However, the reference must be
clear and precise: “(A) clause conferring jurisdiction ... printed among the general
conditions of one of the parties on the reverse of a contract drawn up on the com-
mercial paper of that party does not of itself satisfy the requirements of Article 17
[Brussels Convention], since no guarantee is thereby given that the other party has
really consented to the clause waiving the normal jurisdiction.”240 The signed contract
itself – or, as the case may be, the offer to which in turn the contract explicitly refers241
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233 See BGH (preceding fn.); also Kropholler Art. 23 note 33; but contra Auer in: Bülow/Böckstiegel /

Geimer/Schütze Art. 23 note 116; Schlosser Art. 23 note 19.
234 See Implants International Ltd. v. Stratec Medical [1999] 2 All ER (Comm.) 933 (Leeds Mercantile Ct.)

(jurisdiction clause in draft contract: no consensus of the parties).
235 See Rb Amsterdam, NIPR 2001 Nr. 210.
236 Iveco Fiat S.p.A. v. N. V. van Hool, (Case 313/85) [1986] ECR 3337; Auer in: Bülow/Böckstiegel /

Geimer/Schütze Art. 23 note 118; Kropholler Art. 23 note 39; for further discussion of this case see infra

note 113.
237 See Layton/Mercer para. 20.071; Mankowski, in: Rauscher Art. 23 note 16; Schack para. 472.
238 See the references in the following notes.
239 Estasis Salotti di Colzani Aimo and Gianmario Colzani v. RÜWA Polstereimaschinen GmbH, (Case 24/

76) [1976] ECR 1831, 1841 para. 9.
240 Estasis Salotti di Colzani Aimo and Gianmario Colzani v. RÜWA Polstereimaschinen GmbH, (Case 24/

76) [1976] ECR 1831, 1841 para. 9.
241 Estasis Salotti di Colzani Aimo and Gianmario Colzani v. RÜWA Polstereimaschinen GmbH, (Case 24/

76) [1976] ECR 1831, 1842 para. 12.



– must contain an express reference to the general conditions containing the jurisdic-
tion clause. The ECJ established the further qualification that the general conditions
with the jurisdiction clause had to be communicated to the other party together with
the offer to which reference is made so that the reference – and the general conditions
– “can be checked by a party exercising reasonable care.”242 On the other hand, “the
requirement of a writing in Article 17 [Brussels Convention] would not be fulfilled in
the case of indirect or implied references to earlier correspondence, since that would
not yield any certainty that the clause conferring jurisdiction was in fact part of the
subject matter of the contract properly so-called.”243 The rules stated by the Court
intend to ensure that the jurisdiction clause could not slip a reasonable party’s atten-
tion. Only if this is ensured then can it be safely inferred from the whole process of
concluding the contract as evidenced by the form that the jurisdiction clause became
part of a true agreement of the parties on the choice of one or more particular courts.

98 In consequence of the statements of the ECJ national courts have decided that in cases
where no further practices of the parties nor international trade usages play a role it is
an insufficient form if:
– a jurisdiction clause is printed on the back of invoices.244 An invoice – with what-

ever conditions – sent after the contract had been already concluded can as such245

in any case not incorporate a jurisdiction clause into the contract246 since the
contents of the contract stands as fixed at the time of its conclusion unless changed
by the consent of both parties;

– the general conditions with the jurisdiction clause are only handed over or attached
without any express reference to the fact that they should become part of the
contract;247

– the contract is concluded by telexes which do not mention general conditions and
one party sends afterwards its general conditions;248

– a party accepts in writing the written offer of the other party but attaches the own
standard contract terms with a jurisdiction clause. Again, the consent “in writing”
of the offeror to the standard contract terms is then lacking (unless the offeror now
again consents in writing to the terms with their jurisdiction clause);249

– a special reference to a jurisdiction clause was given and the required form was
observed but in fact the contract contained an arbitration clause;250
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242 Estasis Salotti di Colzani Aimo and Gianmario Colzani v. RÜWA Polstereimaschinen GmbH, (Case 24/

76) [1976] ECR 1831, 1842 para. 12.
243 Estasis Salotti di Colzani Aimo and Gianmario Colzani v. RÜWA Polstereimaschinen GmbH, (Case 24/

76) [1976] ECR 1831, 1842 para. 12.
244 Trib. Milano Riv.dir.int. 1978, 843; in the same sense Kropholler Art. 23 note 35.
245 The solution may be otherwise where a party has always accepted invoices with general conditions in

a long-standing business relationship; see thereto infra Art. 23 note 111 (Magnus).
246 Hof ’s-Hertogenbosch NIPR 2000 Nr.138.
247 See OLG Hamm IPRspr 1977 Nr.118; Kropholler Art. 23 note 35; Mankowski, in: Rauscher Art. 23 note

16.
248 Unidare Plc v. James Scott Ltd. [1991] 2 I. R. 88 (S. C.).
249 See BGH NJW 1994, 2699; Cassaz. Riv. dir. int. 1997, 414.



– the offeror refers in its offer to its general conditions which contain a jurisdiction
clause and the parties perform the contract;251

– a party sends an unsigned draft contract containing general conditions with a ju-
risdiction clause and the other party remits a signed declaration that it was aware of
the jurisdiction clause. Again, it has been held that this practice does not satisfy the
requirement of “writing”.252 It was argued that the practice was not reconcilable
with the strict interpretation of the provision. If such a practice would be allowed
under the provision a one-sided declaration of the offeree alone would satisfy the
form; moreover, whether the form requirement was fulfilled would then depend on
the uncertain fact whether the offeree’s declaration reached the offeror.253

99On the other hand the form requirement of “writing” has been held to have been
complied with for instance in the following situations:
– where the jurisdiction clause appears on the frontpage of the contract form which

both parties have signed254 or is affixed on the frontpage of such contract by a par-
ticular sticker containing the jurisdiction clause;255

– where a party signs specifically (“read and accepted”) the general contract terms of
the other party who has signed its offer or the contract;256

– where a clear reference on the frontpage refers to attached general contract terms or
to terms on the back;257 it is not necessary that the reference mentions the juris-
diction clause specifically nor that the general conditions themselves emphazise the
jurisdiction clause in a particular print or any other way;258

– where parties agree on a written contract which contains a clear reference to gen-
eral conditions but those conditions refer to other general conditions which con-
tain the jurisdiction clause and which are not attached;259 however, this decision
has been disapproved of by legal doctrine;260

– where parties conclude a contract which on the frontpage, athough below the
signatures of both parties, contains a clear reference to general conditions on the
back of this page the form of “writing” is complied with;261
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250 Hof Leeuwarden NJ 2003 Nr. 289.
251 Cassaz. Riv. dir. int. 2002, 697, 699; Trib. Lecco Riv. dir. int. 1998, 881.
252 BGH EuLF 2004, 230 et seq. (with respect to Art.17 Lugano Convention).
253 BGH EuLF 2004, 230, 231.
254 OLG M�nchen RIW 1982, 281, 282.
255 OLG D�sseldorf NJW-RR 1989, 1330.
256 OLG M�nchen RIW 1989, 901, 902.
257 Cassaz. Riv. dir. int. 1988, 711, 713; OGH JBl 2000, 121; BayObLG BB 2001, 1498.
258 See OLG D�sseldorf RIW 2001, 63, 64; OLG Karlsruhe RIW 2001, 621, 622; BayObLG BB 2001,

1498.
259 BGH RIW 1987, 998.
260 See Gottwald, in: M�nchener Kommentar zur ZPO Art.17 EuGV� note 19; Hausmann, in: Reith-

mann/Martiny, Internationales Vertragsrecht (6th ed. 2004), para. 3007; Mankowski, in: Rauscher

Art. 23 note 18; Rauscher, ZZP 104 (1991), 271, 288.
261 LG Hamburg RIW 1977, 424 with note Magnus.



– where both parties acting through agents express their agreement to a contract in
writing referring to a prior document which in turn refers to the general conditions
containing a jurisdiction clause while both parties or their agents know that one
party – a P & I Club (an insurer) to which the other party wanted to become an
insured member – concludes contracts exclusively on the basis of its general con-
ditions which contain as also is widely known a jurisdiction clause (English juris-
diction) though in fact the general conditions had not been attached nor shown at
the time when the contract was concluded.262

100 Special attention deserves the case when both parties tried to incorporate their general
conditions but that the conditions contained contradicting jurisdiction clauses. It has
been rightly suggested that then the necessary consensus – the ‘agreement’ of the
parties – on the choice of a certain court is lacking263 (unless later on one party has
clearly accepted the general conditions of the other party including the jurisdiction of
the court which the other party proposed).264

101 The consensus is also lacking where the text of the jurisdiction clause in general
conditions is illegible265 or where it is formulated in a language which the addressee
does not, and is not obliged to, understand and which is as well not the contract
language.266

2. Evidenced in writing, (par. 1) (a) 2nd alt.

102 The alternative requirement of “evidenced in writing” in Art. 23 (1)(a) slightly eases the
rather strict form of “writing”. But nonetheless a mere oral agreement on the jurisdiction
of one or more certain courts does not suffice. Certain writing is still necessary. The
English version “evidenced in writing” is less clear in this respect than the French,267

German268 or Spanish269 versions. Each of the latter versions expresses that an oral
(jurisdiction) agreement with a subsequent written confirmation by the other party is
required. Therefore if there is written consent only by one of the parties this satisfies the
necessary form if it confirms a preceeding oral agreement. This form of ‘half writing’ thus
presupposes two elements: an oral agreement and a subequent confirmation.
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262 Standard Steamship Owners' Protection and Indemnity Association (Bermuda) Ltd. v. GIE Vision Bail and

others [2005] 1 All ER (Comm.) 618 (Q. B. D.). Cooke J. held that “the agreement to the jurisdiction

clause was made in writing or at least evidenced in writing” (at p. 631).
263 See Mankowski, in: Rauscher Art. 23 note 19.
264 See BGH NJW 2001, 1731; Hof’s-Hertogenbosch NIPR 2003 no. 43; see also Kropholler Art. 23

note 42; Mankowski, in: Rauscher Art. 23 note 22.
265 See already supra Art. 23 note 87 (Magnus).
266 See thereto supra Art. 23 note 86 (Magnus).
267 «verbalement avec confirmation �crite».
268 „m�ndlich mit schriftlicher Best�tigung“.
269 «verbalmente con confirmaci
n escrita».



a) Oral agreement
103The oral agreement of the parties must include a consensus specifically concerning the

jurisdiction of the chosen court.270 This consent need not be express; implicit consent
is sufficient, for instance in situations where the oral contract is concluded on the basis
of general conditions which were produced or handed over prior to the conclusion of
the contract and which contain a jurisdiction clause. Then it is ensured that a party
could, by the exercise of reasonable care, have checked the clause.271 Where the oral
agreement refers to general conditions which both parties know and also know that a
certain jurisdiction clause is contained in the conditions this suffices as well.272

104Alternatively, the necessary oral agreement on the jurisdiction clause is not satisfied if
at the oral conclusion of the contract a party states that it wishes to rely on its general
conditions (with the jurisdiction clause) but annexes the general conditions only to a
later letter of confirmation.273 “(S)ubsequent notification of general conditions con-
taining such a [jurisdiction] clause is not capable of altering the terms agreed between
the parties, except if those conditions are expressly accepted in writing by the purchaser
[the other party].”274 The outcome may be otherwise where practices between the par-
ties or international trade usages exist which provide that oral consent or mere silence
suffices.275 But without any such practices or usages it cannot be deemed as consent if a
buyer remains silent on the confirmation letter sent by the vendor, which refers for the
first time to the vendor’s general conditions.276 “. . . it cannot be presumed that one of
the parties waives the advantage of the provisions of the Convention [the Brussels
Convention] conferring jurisdiction.”277 Absent particular cirsumstances like a conti-
nuing business relationship the adressee of the confirmation letter is not even bound to
object to the incorporation of the general conditions and the jurisdiction clause.278
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270 See Partenreederei ms ``Tilly Russ'' and Ernst Russ v. NV Haven- en Vervoerbedrijf Nova and NV

Goeminne Hout, (Case 71/83) [1984] ECR 2417, 2433 para. 17: “a prior oral agreement between the

parties expressly relating to the jurisdiction clause”; Hoge Raad NIPR 2000 Nr. 39; see also Gaude-

met-Tallon para. 142.
271 BGH NJW 1996, 1819; in the same sense Bork, in: Stein/Jonas (fn. 85), § 38 note 28; Kropholler Art. 23

note 42; Saenger, ZEuP 2000, 656, 670.
272 See Standard Steamship Owners' Protection and Indemnity Association (Bermuda) Ltd. v. GIE Vision Bail

and others [2005] 1 All ER (Comm.) 618, 631 (Q. B. D., Cooke J.).
273 See Galeries Segoura SPRL v. Société Rahim Bonakdarian, (Case 25/76) [1976] ECR 1851, 1860 para. 7;

see also BGH NJW 1994, 2099.
274 Galeries Segoura SPRL v. Société Rahim Bonakdarian, (Case 25/76) [1976] ECR 1851, 1861 para. 10; in

the same sense Cass. Gaz. Pal. 1986, 385 with note Piedelievre; Kropholler Art. 23 note 43; Layton/

Mercer para. 20.088.
275 See thereto infra Art. 23 notes 124-128 (Magnus).
276 Galeries Segoura SPRL v. Société Rahim Bonakdarian, (Case 25/76) [1976] ECR 1851.
277 Galeries Segoura SPRL v. Société Rahim Bonakdarian, (Case 25/76) [1976] ECR 1851, 1860 et seq.

para. 8.
278 This is the clear outcome of Galeries Segoura SPRL v. Société Rahim Bonakdarian, (Case 25/76) [1976]

ECR 1851; see also OLG Frankfurt NJW 1977, 506.



b) Confirmation in writing
105 An oral agreement on a choice of court which alone is ineffective in cases not falling

under Art. 23 (1)(b) or (c) becomes effective if one of the parties confirms the agree-
ment in writing. However, there must exist a prior agreement; if no agreement had
been reached there is nothing to confirm.279 The confirmation must further comply
fully with the prior agreement; if the confirmation introduces new conditions they are
validly incorporated only if they were in turn accepted by the other party again in
written form.280 Also where the parties have only agreed on single parts of a contract
but not on the whole and in particular not on the incorporation of general conditions
which contain a jurisdiction clause then the subsequent confirmation of the single
parts cannot result in the incorporation of the jurisdiction clause since an agreement
on it is lacking.281 A mere invoice or notice even designated as ‘confirmation’ does not
constitute a valid confirmation if and because it does not pretend to confirm a prior
oral agreement.282

106 The confirmation can be made by either party. It is not necessary that it is made by the
party disfavoured by the jurisdiction clause.283 It has been suggested that the confir-
mation must be made within a reasonable time after the conclusion of the oral agree-
ment.284 The confirmation is valid if received, and not objected to, by the other
party.285 This party may raise objections but can do so only within a reasonable time
after the reception of the confirmation.286 The ECJ stated that “(i)t would be a breach
of good faith for a party who did not raise any objection subsequently to contest the
application of the oral agreement.”287 The Court did, however, not decide which
objections could be raised. Moreover, the effect of an objection is still unclear. It is
probably an indication that the required agreement is lacking but does not necessarily,
and in any event, lead to the invalidity of the jurisdiction clause.288
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279 See BGH NJW 1994, 2699.
280 See again Galeries Segoura SPRL v. Société Rahim Bonakdarian, (Case 25/76) [1976] ECR 1851, 1860 et

seq. para. 8.
281 See BGH IHR 2004, 221 et seq.
282 See OLG Hamburg IPRax 1985, 281; see thereto Samtleben, IPRax 1985, 261; Mankowski, in: Rauscher

Art. 23 note 25.
283 See Partenreederei MS ``Tilly Russ'' and Ernst Russ v. NV Haven- en Vervoerbedrijf Nova and NV Goeminne

Hout, (Case 71/83) [1984] ECR 2417, 2433 para.17; F. Berghoefer GmbH & Co KG v. ASA SA, (Case 221/

84) [1985] ECR 2699, 2708 et seq., para.15; cited with approval by Gaudemet-Tallon para.143; Kropholler

Art. 23 note 48; Layton/Mercer para. 20.086; Mankowski, in: Rauscher Art. 23 note 24.
284 See OLG D�sseldorf IPRax 1999, 38 and thereto Hau, IPrax 1999, 24; also Auer in: Bülow/Böckstie-

gel/Geimer/Schütze Art. 23 note 110; Geimer/Schütze Art. 23 note 110; Kropholler Art. 23 note 44;

Mankowski, in: Rauscher Art. 23 note 24.
285 F. Berghoefer GmbH & Co KG v. ASA SA, (Case 221/84) [1985] ECR 2699, 2708 et seq., para. 15.
286 See F. Berghoefer GmbH & Co KG v. ASA SA, (Case 221/84) [1985] ECR 2699, 2708 et seq., para. 15.
287 F. Berghoefer GmbH & Co KG v. ASA SA, (Case 221/84) [1985] ECR 2699, 2708 et seq., para. 15.
288 In this sense also Geimer/Schütze Art. 23 note 110; Kropholler Art. 23 note 44; Mankowski, in: Rau-

scher Art. 23 note 24; but contra Auer in: Bülow/Böckstiegel/Geimer/Schütze Art. 23 note 115 (objec-

tion within reasonable time makes jurisdiction agreement invalid).



107The confirmation may take any form of writing including fax or telex289 but now also
electronic mails. Such signature or authorisation as is usual for the respective forms of
communication appears to be necessary.

108The party who claims that a prior oral agreement has been concluded must prove it.290

3. Practices between the parties, (par. 1) (b)

109This alternative291 allows the inference from practices between the parties that the
parties implicitly agreed on the jurisdiction of a certain court or courts. Nonetheless it
is necessary to establish with sufficient certainty the parties’ consensus with respect to
the jurisdiction of a particular court or courts.292 A practice alone which the parties
have established between themselves does not substitute the agreement.293

110Practices between the parties require that the parties used to conduct their transactions
regularly in a specific way and that this practice had lasted a certain time294 and had
taken place several times.295 The regularity of the conduct must be such that it appears
as justified that a party relies on it. It suffices that this is the case at the time when
proceedings were instituted.296 But it should be remembered that like all form require-
ments listed in Art. 23 the practices exception is to be also construed strictly.

111Therefore, (1) (b) is not complied with where the parties used to conclude their con-
tracts – for instance the purchase of cattle – orally and send invoices with standard terms
containing a jurisdiction clause only after the conclusion of each respective contract, in
particular, when the parties deviated in their past practice in other respects from what
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289 OGH JBl 2001, 117.
290 See BGH IPRspr 1993 Nr. 137 (a party alleging amendments of the jurisdiction clause must prove that

the parties agreed on them); see also Mankowski, in: Rauscher Art. 23 note 24.
291 The alternative was inserted in 1989 in the Brussels Convention, and retained by the Regulation, in

order to codify the rules stated by the ECJ in Galeries Segoura SPRL v. Société Rahim Bonakdarian,

(Case 25/76) [1976] ECR 1851; see Report Almeida Cruz/Desantes Real/Jenard para. 26. The alter-

native follows the rather similar formulation of Art. 9 (1) Vienna Sales Convention of 1980 (CISG)

which also acknowledges that practices between the parties have priority over non-mandatory pro-

visions of that Convention; see further Magnus, in: Staudinger, Kommentar zum B�rgerlichen Ge-

setzbuch mit Einf�hrungsgesetz und Nebengesetzen. Wiener UN-Kaufrecht – CISG (revised ed.

2005), Art. 9 CISG notes 6 et seq. Decisions and legal doctrine on that provision can and should

be used for the interpretation of Art. 23 (1) (b) Regulation.
292 Mainschiffahrts-Genossenschaft eG (MSG) v. Les Gravières Rhénanes SARL, (Case C-106/95) [1997]

ECR I-911; BGH IHR 2004, 125.
293 See BGH IHR 2004, 221, 222.
294 See Auer in: Bülow/Böckstiegel/Geimer/Schütze Art. 23 note 122; Geimer/Schütze Art. 23 note 118;

Kropholler Art. 23 note 50.
295 See OLG Celle IPRax 1985, 286; thereto Duintjer Tebbens, IPRax 1985, 262; further Mankowski, in:

Rauscher Art. 23 note 26 and 27.
296 LG Karlsruhe RIW 2001, 702; also Auer in: Bülow/Böckstiegel /Geimer/Schütze Art. 23 note 125.



the standard conditions prescribed.297 It is not certain in such a case that the parties in
fact originally agreed on the jurisdiction clause contained in the standard terms.

112 Even where a party sends its jurisdiction clause several times this cannot as such
establish a relevant practice between the parties if there was no original consensus
that the jurisdiction clause was to form part of the contract.298 Only where in a con-
tinuing business relationship a party never objected to the other party’s habitual send-
ing and/or referring to its general conditions (including a jurisdiction clause) “so that
it is established that the dealings taken as a whole are governed by the general con-
ditions .. . it would be contrary to good faith for the recipient of the confirmation to
deny the existence of a jurisdiction conferred by consent”.299

113 But where a written contract containing a valid jurisdiction clause has expired the
clause may remain valid if the parties tacitly prolong the contract. The ECJ had to deal
with a particular case of that kind in Iveco Fiat S.p.A. v. N.V. van Hool.300 In that case
the contract provided expressly that it could only be renewed in written form. After
the expiry of the original contract no such written renewal occurred but nonetheless
the parties continued their distributorship contract for further 20 years. When a dis-
pute arose and the jurisdiction clause was invoked the Court in a reference procedure
held that national law was applicable to decide whether the contract survived despite
the lack of formal renewal. If according to national law the contract had been validly
prolonged by conduct the jurisdiction clause also had survived; if national law con-
sidered the contract as finally at an end at the expiry date then the jurisdiction clause
needed to be confirmed anew in writing.301

4. International usage, (par. 1) (c)

a) The principle
114 (1) (c) recognises agreements conferring jurisdiction also if they are concluded in a

form which does not comply with the ordinary form required under Art. 23 (1)(a) but
accords with a less strict form of concluding a contract which is habitually used in
international trade and commerce. Where such an international trade usage exists
and where the contract is concluded in accordance with it the “consensus on the part
of the contracting parties as to the jurisdiction clause is presumed”.302 However, it
must be a usage which in the trade concerned is widely known and observed. More-
over, it is required that the parties of the dispute are or ought to have been aware of
the usage.
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297 BGH IHR 2004, 221.
298 BGH IHR 2004, 221, 222.
299 Galeries Segoura SPRL v. Société Rahim Bonakdarian, (Case 25/76) [1976] ECR 1851, 1861 para. 11.
300 (Case 313/85) [1986] ECR 3337.
301 Iveco Fiat S.p.A. v. N. V. van Hool, (Case 313/85) [1986] ECR 3337.
302 Mainschiffahrts-Genossenschaft eG (MSG) v. Les Gravières Rhénanes SARL, (Case C-106/95) [1997]

ECR I-911, I-940 para. 19.



115The purpose of this form alternative which was inserted in the Brussels text in 1978 was
to relax the form requirements provided for by (1) (a).303 The insertion of (c) was a
reaction to the already mentioned ECJ decision in Galeries Segoura SPRL v. Société
Rahim Bonakdarian304 which forces parties generally to confirm a jurisdiction clause
(and also the general conditons) in writing after reception. In international trade
where general conditions are often first made available as attachment to a letter of
confirmation a further written confirmation was regarded as inappropriate because it
impedes the rapidity and simplicity of such transactions.305

116The text of (1) (c) has been rather closely drafted according to the model of Art. 9 (2)
CISG.306 Therefore, also decisions and legal doctrine concerning Art. 9 (2) CISG can –
and should – be made use of,307 all the more so since almost all Member States bound
by the Regulation are also Member States of the CISG.308

b) International trade usage
117An international trade usage exists if it is established that “a particular course of

conduct is generally and regularly followed by operators in that branch”.309 The usage
must first be related to international trade or commerce. An autonomous and wide
understanding of these terms is to be applied.310 A contract between parties established
in different countries on the charter of a vessel for transport on the Rhine311 or inter-
national insurance transactions therefore certainly belong to the field of international
trade and commerce.312 A transaction is international if it concerns crossborder supply
or takes place between persons whose habitual residence or place of business is located
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303 The addition to the original text of Art. 17 Brussels Convention was mainly prompted by the United

Kingdom which intended to ease the use of standard contract terms (containing jurisdiction clauses)

in international trade and commerce; see Layton/Mercer para. 20.094.
304 (Case 25/76) [1976] ECR 1851; see thereto supra Art. 23 note 75.
305 See Report Schlosser para. 179.
306 See Report Jenard/Möller no. 58; Kohler, IPRax 1991, 305. Though the addition to Art.17 Brussels

Convention was introduced in 1978 while the CISG was finally accepted only in 1980 the draft of

Art. 9 (2) CISG had already been prepared and published in its almost final form in 1976; see Magnus,

in: Staudinger (fn. 291), Art. 9 CISG notes 4 et seq.
307 In this sense also Auer, in: Bülow/Böckstiegel/Geimer/Schütze Art. 23 note 128; Kropholler Art. 23 note

51; Mankowski, in: Rauscher Art. 23 note 31.
308 Out of the 24 EU States (except Denmark) which are bound by the Regulation only Ireland, Malta,

Portugal and the United Kingdom have not yet ratified the CISG.
309 Trasporti Castelletti Spedizioni Internazionali SpA v. Hugo Trumpy SpA, (Case C-159/97), [1999] ECR I-

1597, I-1651 para. 30.
310 See for instance Standard Steamship Owners' Protection and Indemnity Association (Bermuda) Ltd. v.

GIE Vision Bail and others, [2005] 1 All ER (Comm.) 618, 631 (Q. B. D., Cooke J.); further Kropholler

Art. 23 note 54.
311 Mainschiffahrts-Genossenschaft eG (MSG) v. Les Gravières Rhénanes SARL, (Case C-106/95) [1997]

ECR I-911.
312 Standard Steamship Owners' Protection and Indemnity Association (Bermuda) Ltd. v. GIE Vision Bail and

others [2005] 1 All ER (Comm.) 618, 631 (Q. B. D., Cooke J.).



in different states313 while a different nationality of the parties does not transform an
otherwise purely domestic transaction into an international one.314 Though Art. 23
(1)(c) addresses trade and commerce this does not mean that the provision extends
only to persons who qualify as merchant in a formal sense under the applicable na-
tional law.315 It is sufficient that the persons involved act for professional and not for
private purposes.

118 A usage further requires that a certain kind of dealing is habitually observed by most of
those who are active in the specific branch. The majority of persons involved in a
branch which is dealing with transborder transactions or transactions between parties
based in different countries must “generally and regularly”316 observe a certain course of
dealing. A usage comes into existence therefore only after some time during which it
was observed.

119 The usage need exist only with respect to the trade the parties are involved in. It is not
necessary that the usage is established worldwide or in specific countries or in all
countries in which the Regulation applies.317 However, in the particular trade or com-
merce at stake the usage must be well established, namely widely known and regularly
observed.318 “The fact that a practice is generally and regularly observed by operators in
the countries which play a prominent role in the branch of international trade or
commerce in question can be evidence which helps to prove that a usage exists. The
determining factor remains, however, whether the course of conduct in question is
generally and regularly followed by operators in the branch of international trade in
which the parties to the contract operate.”319 Usual practices in countries which are
important for international trade or practices which are accepted by leading operators
may provide evidence for usages but matter only if the same practice is recognised in
the particular field the parties are concerned with.
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313 See for instance Mainschiffahrts-Genossenschaft eG (MSG) v. Les Gravières Rhénanes SARL, (Case

C-106/95) [1997] ECR I-911 (charter of an inland-waterway vessel between parties based in France

and Germany).
314 In the same sense Kohler, Dir. comm. int. 1990, 617, 620; Kropholler Art. 23 note 54; Mankowski, in:

Rauscher Art. 23 note 32; Stöve, Gerichtsstandsvereinbarungen nach Handelsbrauch, Art. 17 EuGV�

und § 38 ZPO (1993) p. 69.
315 See Cass. JCP 1997 IV 747; Huet, Clunet 125 (1998), 138, 139; Kropholler Art. 23 note 54; Mankowski,

in: Rauscher Art. 23 note 30.
316 Trasporti Castelletti Spedizioni Internazionali SpA v. Hugo Trumpy SpA, (Case C-159/97) [1999] ECR I

1597, 1651 para. 30.
317 Trasporti Castelletti Spedizioni Internazionali SpA v. Hugo Trumpy SpA, (Case C-159/97) [1999] ECR I

1597, 1651 para. 30.
318 See also Gaudemet-Tallon para. 147; Kropholler Art. 23 note 55; Mankowski, in: Rauscher Art. 23 note

31.
319 See Trasporti Castelletti Spedizioni Internazionali SpA v. Hugo Trumpy SpA, (Case C-159/97) [1999]

ECR I 1597, 1650 para. 27.



120The usages relevant for Art. 23 (1)(c) must be those which concern the conclusion of
contracts. It must be “a particular course of conduct .. . generally and regularly fol-
lowed in the conclusion of a particular type of contract”.320 On the other hand, it is
not necessary that a usage is established which specifically concerns the conclusion of
a jurisdiction agreement or the incorporation of a jurisdiction clause into a con-
tract.321

121The party who claims that an international trade usage exists has to prove it.322 The
standard according to which the existence of an international usage in trade or com-
merce is adjudicated is exclusively set by Art. 23 (1)(c). National law which may set
other standards in this respect is excluded.323 But it is for the national courts to decide
whether an international usage has been established.324 A usage can often only be
proven by expert evidence or information from chambers of commerce.

c) Subjective element
122If a usage exists a party can rely on it as against the other party only if the usage is one

which the other party also knew or ought have known. This subjective element intends
– as the same element in Art. 9 (2) CISG does – to protect those parties who could not
be aware of certain usages which apply at local places to the international transactions
conducted there.325 In principle, where a person is doing business in a certain branch it
must be expected of him that he knows the relevant international usages. But the party
must only be aware of “widely known” usages, even if the party is a newcomer to the
market. Local usages of limited notoriety, athough used for international transactions
at the local place, need not be known to parties from other countries and can therefore
not be invoked.326 On the contrary, awareness of a specific usage can be presumed
where a party had previous trade relations with a party operating under that – well
established – usage.327
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320 See Trasporti Castelletti Spedizioni Internazionali SpA v. Hugo Trumpy SpA, (Case C-159/97) [1999]

ECR I 1597, 1659 ruling 4.
321 See Mankowski, in: Rauscher Art. 23 note 29.
322 Hof’s-Hertogenbosch NIPR 1998 Nr. 125; OLG Hamburg IPRax 1997, 420 and thereto Harald Koch,

IPRax 1997, 405; CA Paris RCDIP 84 (1995), 573 with note Kessedijan; further Mankowski, in:

Rauscher Art. 23 note 33.
323 Trasporti Castelletti Spedizioni Internazionali SpA v. Hugo Trumpy SpA, (Case C-159/97) [1999] ECR I

1597, 1653 paras. 37 et seq.
324 See Trasporti Castelletti Spedizioni Internazionali SpA v. Hugo Trumpy SpA, (Case C-159/97), [1999]

ECR I 1597, 1653 para. 36.
325 See in this sense with respect to Art. 9 (2) CISG: Ferrari, in: Ferrari/Flechtner/Brand (eds.), The Draft

UNCITRAL Digest and Beyond: Cases, Analysis and Unresolved Issues in the U. N. Sales Conven-

tion (2004), p.191 et seq.; Magnus, in: Staudinger (fn. 291), Art. 9 CISG note 24.
326 See references in the preceeding fn.; see further Kropholler Art. 23 note 58.
327 Mainschiffahrts-Genossenschaft eG (MSG) v. Les Gravières Rhénanes SARL, (Case C-106/95) [1997]

ECR I-911 para. 24.



123 Athough the usage must be so widely known that an operator should be expected to
know it as well, nonetheless no formal publication of the usage is required.328

d) Usages as to letters of confirmation and incorporation of general conditions
124 In practice international trade usages play a role mainly with respect to silence on

letters of confirmation and with respect to the incorporation of jurisdiction clauses
towards third parties.

125 The ECJ has stated that silence on a commercial letter of confirmation containing for
the first time general conditions with a jurisdiction clause amounts to consent where
an international usage to that effect exists and the parties ought to have been aware of
it.329 A respective usage – that the letter of confirmation with its annexures then fixes
the final contents of the contract unless the other party objects – is acknowledged for
instance in Germany,330 Belgium and Switzerland while many other countries, e. g.
Austria,331 do not recognise such a practice. It is therefore necessary that the parties
have either their seats in countries which allow this usage or that the parties are doing
business in a field where this usage is observed and the parties are or should be aware of
this usage. Where the respective international usage that silence amounts to consent
cannot be proven there is no valid jurisdiction agreement. It is inadmissible then to
retreat to the applicable national law and determine the effect of the silence according
to that law.332

126 In sea transport it is general practice that bills of lading contain general conditions
including a jurisdiction clause. The final holder of the bill will often not have signed
the bill nor specifically agreed to its conditions but is nevertheless bound by it.333 This
practice is so generally accepted that every operator doing business in this field must
know it.334

127 Also in international insurance transactions certain usages may lead to the incorpora-
tion of a jurisdiction clause without express, let alone written consent of the other
party. Thus, where both parties know that P & I Clubs contract only on the basis of
jurisdiction in London such a clause becomes part of the contract without further
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328 See Trasporti Castelletti Spedizioni Internazionali SpA v. Hugo Trumpy SpA, (Case C-159/97), [1999]

ECR I 1597, 1659 ruling 4.
329 Mainschiffahrts-Genossenschaft eG (MSG) v. Les Gravières Rhénanes SARL, (Case C-106/95) [1997]

ECR I-911, 940 para. 20; see also BGH NJW-RR 1998, 755; Rb Zutphen NIPR 1998 Nr.110.
330 See, e.g., BGH RIW 1995, 410; however, the conditions stated in the letter of confirmation must not

deviate to an unreasonable extent from what was agreed or assumed to have been agreed before;

moreover, this usage applies only with respect to merchants or professional operators.
331 Compare Koziol/Bydlinski/Bollenberger (eds.), ABGB (2005) § 861 ABGB note 9.
332 In this sense, however, Auer, in: Bülow/Böckstiegel/Geimer/Schütze Art. 23 note 133.
333 This is the effect of the ECJ decision in Trasporti Castelletti Spedizioni Internazionali SpA v. Hugo

Trumpy SpA, (Case C-159/97) [1999] ECR I 1597. Extensively on jurisdiction clauses in bills of lading

Mankowski, Seerechtliche Vertragsverh�ltnisse im Internationalen Privatrecht (1995) 232 et seq.
334 Girsberger, IPRax 2000, 87, 89; Kropholler Art. 23 note 62; Mankowski, in: Rauscher Art. 23 note 33.



consent.335 However, insofar as one party as a member of a P & I Club qualifies as an
insured and the Club as an insurer Art. 13 of the Regulation has to be taken into
account. In another international insurance case it was held that where an interna-
tional insurance broker includes a jurisdiction clause into a contract note this can
accord with a usage which both parties to the contract ought to have been aware of.336

128Also a jurisdiction clause in the general conditions of an international auctioneer of of
artworks has been held to be incorporated into the respective contract through inter-
national usage.337

5. Electronic communication, (par. 2)

129Art. 23 (2) had no predecessor in the Brussels Convention. The new provision pays
tribute to the development of the new form of electronic communication338 and ranks
it as equivalent to “writing” under Art. 23 (1) if the electronic message can be repro-
duced in durable form. The provision accords, too, with the objectives of the E-Com-
merce Directive339 which requests the Member States to enable in their legal system
the conclusion of contracts by electronic means.340 According to its wording and
purpose the provision requires only that the electronic communication can be durably
stored, for instance in the recipient’s mailbox, on disc, usb-stick or the like, so that it
can be reproduced in its original form at any time. In what form it is then reproduced –
on the screen, on paper or in another form – should not matter.341 However, the
provision appears not to require that the message is in fact so stored. The recipient
should have the choice to store the message; if he fails to do so it might become
difficult to prove the contents of the original message but it does not question the
electronic form being equivalent to writing.342

130Electronic communication which allows durable reproduction covers in particular e-
mails.343 These messages can be easily stored in the recipients’s mailbox or can be
downloaded onto the personal computer or can be printed. E-mails therefore satisfy the
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338 See the Explanatory Report COM 1999 (348) final p. 20.
339 Directive 2000/31/EC of 8 June 2000 on certain legal aspects of information society services, in

particular electronic commerce, in the Internal Market, OJ EC 2000 L 172/1.
340 See Art. 9 (1) e-commerce-Directive.
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Böckstiegel/Geimer/Schütze Art. 23 note 141.
342 See in this sense Gaudemet-Tallon para. 138.
343 See Kropholler Art. 23 note 41; Layton/Mercer para. 20.100; Mankowski, in: Rauscher Art. 23 note 38.



writing requirement either for the whole contract or for the necessary confirmation. So
do fax or telex.344 But for the incorporation of a jurisdiction clause nonetheless the
ordinary requirements must be observed: if as usual the jurisdiction clause is contained
in the general conditions the clause is incorporated into the contract only if a clear
reference to the general conditions is contained in the e-mail and if further the general
conditions can be as well easily downloaded and printed at the same time as the e-mail.
The e-mail or other electronic message must also be authorised – generally signed with
the printed name – though a qualified signature345 is not required.346

131 Art. 23 (2) does, however, not extend to messages on websites which cannot be down-
loaded but remain in the sphere of the offeror and can therefore be freely modified by
him.347 A mere message on the screen is no equivalent to writing.348 The same is true for
voice mails,349 video conferences350 and other electronic communication not in writing.
SMS-messages on mobile phones, though these messages appear in writing, are probably
also insufficient. Notwithstanding that they could be reproduced on paper this is a com-
pletely unusual practice and often impossible.

K. Specific situations

1. Jurisdiction clauses in consumer, insurance and employment contracts (par. 5)

a) In general
132 Even a jurisdiction agreement which is valid under Art. 23 (1) and (2) cannot oust the

protective and exclusive jurisdiction foreseen by Art.13, 17, 21 and 22. Therefore,
jurisdiction agreements which are contrary to the cited provisions are insofar without
any legal effect (see Art. 23 (5)). They do not confer the jurisdiction onto the chosen
court. However, insofar as they do not contradict Art. 13, 17, 21 and 22 jurisdiction
agreements remain valid and can be relied on if they comply with the form require-
ments of Art. 23. In consumer, insurance and employment contracts jurisdiction agree-
ments remain valid as long as they operate in favour of the consumer, insured (or
policyholder or beneficiary) or employee and allow them to bring proceedings in courts
other than those ordinarily provided for by the Regulation or if the jurisdiction agree-
ment has been concluded after the dispute has arisen.351 In cases falling under Art. 22a
deviating jurisdiction agreement is invalid with respect to the international jurisdic-
tion but might still be valid with respect to the local jurisdiction within the Member
State designated by Art. 22 if the applicable national law so allows.352 In situations
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344 Geimer/Schütze Art. 23 note 105; Layton/Mercer para. 20.100.
345 For instance according to the Directive 1999/93/EC of 13 December 1999.
346 In the same sense Mankowski, in: Rauscher Art. 23 note 38.
347 See Hausmann, in: Reithmann/Martiny para. 3010 fn. 4; Mankowski, in: Rauscher Art. 23 note 38.
348 Auer, in: Bülow/Böckstiegel/Geimer/Schütze Art. 23 note 142; Kropholler Art. 23 note 41; similarly
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351 See Art.13 (1), (2), Art.17 (1), (2) and Art. 21 (1), (2).



other than those listed by Art. 23 (5) the Regulation does not restrict the effect of a
jurisdiction agreement. This is even true if a similar need for the protection of one of
the parties – like in consumer, insurance or employment contracts – may exist as can be
the case with respect to maintenance claims. The jurisdiction under Art. 5 no. 2 can be
ousted by agreement.

133It is disputed whether Art. 23 (5) refers to jurisdiction agreements only if they pro-
rogate a court in a Member State or also where a court in a third state is prorogated.
The prevailing view favours – in the present author’s view rightly – a wide application
of par. 5. According to this view the exclusive and protective jurisdiction granted by
the Regulation cannot be derogated from by the choice of a court in a third country.353

It would be a strange result if the ‘mandatory’ jurisdiction rules of the Regulation could
not be overridden by the choice of a court within a Member State but by the choice of
a court outside a Member State.354 However, since the Regulation extends only to its
Member States it cannot hinder a prorogated court of a third state to decide a respec-
tive suit in violation of Arts. 13, 17, 21 and 22 of the Regulation. Also with respect to
the recognition and enforcement of such a judgment, the Regulation, in particular
Art. 35 (1), does not come into play355 since this provision requires that the judgment
has been rendered by the courts of a Member State (Art. 32). Whether the Member
States may deny the recognition and enforcement of third state judgments if the latter
offend the protective356 and exclusive jurisdiction provisions of the Regulation is
questionable.357

b) Jurisdiction clauses in insurance contracts
134It has to be noted that jurisdiction clauses if validly incorporated into insurance con-

tracts may have effect also towards certain third persons, in particular towards bene-
ficiaries of the insurance contract.358 This means in turn that the limits set by Art. 23
(5) operate also in favour of those persons who benefit from the insurance contract but
are no direct party to it.359 It is unnecessary that the beneficiary has personally con-
sented to, or signed, the insurance contract and its general conditions.360
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352 See thereto Kropholler Art. 23 note 76; Layton/Mercer para. 20.109.
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358 See infra Art. 23 note 158 (Magnus).
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2. Jurisdiction clauses in statutes of companies

135 The statutes of a company (the articles of association or the memorandum of associa-
tion) do not infrequently contain a jurisdiction clause which generally intends to cover
disputes between the company and its members and normally concentrates the juris-
diction at the seat of the company. Though usually only the company founders have
subscribed to the statutes of the company its conditions are deemed to bind all com-
pany members even those who acquired their share later or who voted against the
jurisdiction clause.361 “By becoming and remaining a shareholder in a company, the
shareholder agrees to be subject to all the conditions appearing in the statutes of the
company and to the decisions adopted by the organs of the company, in accordance
with the applicable national law and the statutes, even if he does not agree with some
of those provisions or decisions.”362 The statutes of a company must, however, be
accessible for the shareholder at least either at the company’s seat or in a public
register.363

136 To which disputes a jurisdiction clause in a company’s statutes extends is always a
matter of construction of the specific clause.364 A jurisdiction clause “By subscribing
for or acquiring shares or interim certificates the shareholder submits, with regard to all
disputes between himself and the company or its organs, to the jurisdiction of the
courts ordinarily competent to entertain suits concerning the company”365 has been
held to be definite and precise enough to confer jurisdiction onto the court at the
company’s seat for all disputes arising from the relationship between the company and
its shareholder since it had to construed as concerning only the relationship between
the company and the shareholder in his capacity as company member.366

3. Jurisdiction clauses in bills of lading

137 It has already been mentioned that bills of lading generally contain jurisdiction clau-
ses.367 The first holder of the bill will often have consented to the jurisdiction clause in
a form which satisfies Art. 23 (1) and (2).368 The issuer and the first holder are there-
fore bound by the jurisdiction clause.

Art 23
135-137

Brussels I Regulation

on Jurisdiction and Recognition in Civil and Commercial Matters

422 March 2007
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Harald Koch, IPRax 1993, 19, 20.
362 Powell Duffryn plc v. Wolfgang Petereit, (Case C-214/89) [1992] ECR I-1745, 1775 para. 19.
363 Powell Duffryn plc v. Wolfgang Petereit, (Case C-214/89) [1992] ECR I-1745, 1777 para. 28.
364 See generally to the construction of jurisdiction clauses infra Art. 23 notes 144 et seq.
365 That was the wording of the jurisdiction clause in Powell Duffryn plc v. Wolfgang Petereit, (Case

C-214/89) [1992] ECR I-1745.
366 See Powell Duffryn plc v. Wolfgang Petereit, (Case C-214/89) [1992] ECR I-1745, 1778 para. 32 and

BGHZ 123, 347 as final national decision in this case.
367 See supra Art. 23 note 126 (Magnus).
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138The form requirements of Art. 23 (1) and (2) are less frequently, if ever, satisfied with
respect to further holders and in particular with respect to the final holder of the bill of
lading. The final holder will often not have signed the bill nor will s /he have speci-
fically agreed to its conditions. Nevertheless, s /he is bound by it.369 This practice is so
generally accepted that it can be regarded as an international trade usage370 so that
every operator doing business in this field must know it.371 However, the binding effect
of the jurisdiction clause towards third parties can only occur if the third party has
validly succeeded to the party which has first validly agreed to the clause (though the
form requirements of Art. 23 (1) and (2) need not be satisfied with respect to the
acquisition of the bill by further holders).372 The ECJ has stated the principle for the
first time in Partenreederei MS ``Tilly Russ'' and Ernst Russ v. NV Haven- en Vervoerbe-
drijf Nova and NV Goeminne Hout373 and has affirmed it in Coreck Maritime GmbH v.
Handelsveem BV.374 Whether a party has validly succeeded to the first holder of a bill of
lading is to be determined by the applicable national law.375

4. Jurisdiction agreements with persons domiciled in Luxembourg (Art. 63 (2))

139Persons domiciled in Luxembourg enjoy a certain privilege concerning jurisdiction
agreements when sued in another Member State.376 In an extended form this privilege
was already contained in Art. I (2) of the Protocol to the Brussels Convention.377

According to what is now Art. 63 (2) of the Regulation jurisdiction agreements can
only be invoked against persons domiciled in Luxembourg if the agreement is in
writing or evidenced in writing (including the form of electronic communication
allowed by Art. 23 (2));378 the form of Art. 23 (1)(b) and (c) does not suffice to
validate such jurisdiction agreement.379 However, in addition it is necessary that the
jurisdiction agreement concerns a contract for the delivery of goods or the provision of
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Goeminne Hout, (Case 71/83) [1984] ECR 2417, 2435, para. 24 et seq.; Coreck Maritime GmbH v.

Handelsveem BV, (Case C-387/98) [2000] ECR I-9337, 9374, para. 23; Kropholler Art. 23 note 67;

Mankowski, in: Rauscher Art. 23 notes 53, 55.
376 For a detailed discussion see Art. 63 notes 11 et seq. (Mankowski).
377 See thereto Porta-Leasing GmbH v. Prestige International SA, (Case 784/79) [1980] ECR 1517; further

Gaudemet-Tallon para. 140; Kropholler Art. 64 note 4; see also Art. 64 notes 1-3 (Mankowski).
378 In the same sense Art. 63 note 12 (Mankowski); Ansgar Staudinger, in: Rauscher Art. 63 note 6.
379 Kropholler Art. 64 note 4; Mankowski, in: Rauscher Art. 23 note 57.



services (other than financial services)380 and that the final place of delivery or provi-
sion must be located in Luxembourg. Moreover, this Luxembourg exception which
pays tribute to the fact that almost all contracts concluded in Luxembourg possess an
international element and would be therefore suitable subjects to jurisdiction agree-
ments381 ends by 29 February 2008.382

L. Effects of a valid jurisdiction agreement

I. Separate validity

140 A jurisdiction agreement is generally annexed to a main contract. Nonetheless its
validity is to be determined separately.383 Even if the main contract is invalid for
instance for lack of the required form the – formal – validity of the jurisdiction agree-
ment has to be adjudicated independantly according to the standard of Art. 23.384 If
this standard is met the jurisdiction clause is valid despite the invalidity of the main
contract; and any dispute over the existence of the main contract is to be pursued in
the chosen court.385 Otherwise the mere allegation that the main contract is invalid
would suffice to also frustrate the effect of the jurisdiction agreement.386

II. Interpretation of jurisdiction agreements

141 To determine the scope of a jurisdiction agreement is a matter of construction. In the
first instance the parties’ intention and the wording of the jurisdiction agreement
determine which disputes the agreement covers. That these elements matter can be
gathered from Art. 23 itself, in particular with respect to the precedence of the parties’
intentions (“unless the parties have agreed otherwise”).387 Furthermore, Art. 23 pro-
vides some specific guidance for the interpretation of a jurisdiction agreement with
respect to its exclusive effect (Art. 23 (1) sent. 2). However, Art. 23 does not generally
state which method or law governs the interpretation as far as the jurisdiction agree-
ment refers to matters which Art. 23 does not mention. This is of particular relevance
to the question whether an agreement includes or excludes other non-contractual
claims. According to two decisions of the ECJ the forum seised has then to apply the
standards applicable there.388 However, the decisions leave it undecided whether the
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380 See Art. 64 (3); compare thereto Gaudemet-Tallon para. 141.
381 See Report Jenard to Art. I of the Protocol to the Brussels Convention.
382 See Art. 64 (4).
383 LG Berlin IPRax 2005, 261 with note Jayme; Kaufmann-Kohler p.145 et seq.; Kropholler Art. 23

note 17, 91; Vischer, in: FS Erik Jayme II (2004), p. 993, 995.
384 See thereto Harris, (1998) 23 Eur. L. Rev. 279 et seq.
385 Francesco Benincasa v. Dentalkit srl, (Case C-269/95) [1997] ECR I-3767.
386 Francesco Benincasa v. Dentalkit srl, (Case C-269/95) [1997] ECR I-3767, 3798 para. 29.
387 Art. 23 itself is based the recognition of the parties’ autonomy with respect to jurisdiction; see also

Recital (14) and supra Art. 23 notes 1, 5.
388 See Powell Duffryn plc v. Wolfgang Petereit, (Case C-214/89) [1992] ECR I-1745, 1778 para. 37;

Francesco Benincasa v. Dentalkit srl, (Case C-269/95) [1997] ECR I-3767, 3798 para. 31.



standard is the lex fori with or without its conflicts rules. This and also national
pecularities of interpretation might lead to differing results since the courts of some
countries – for instance the English and French courts – tend to construe jurisdiction
agreements in a narrower sense than others.389

142Partly it has been argued that also the ECJ favours a narrow and strict interpretation of
jurisdiction clauses themselves.390 This view is based on dicta in Estasis Salotti di Col-
zani Aimo and Gianmario Colzani v. RÜWA Polstereimaschinen GmbH391 and Galeries
Segoura SPRL v. Société Rahim Bonakdarian392 where the Court stated in identical pas-
sages that “the requirements set out in Article 17 [Brussels Convention] governing the
validity of clauses conferring jurisdiction must be strictly construed.”393 But it has been
rightly observed that the cited passages do not concern the interpretation of jurisdic-
tion clauses but deal with the interpretation of the text of Art. 17 Brussels Convention
only.394

143It is submitted here that as far as possible an autonomous method of interpretation
should be developped and applied. For this purpose any interpretation of a jurisdiction
agreement should first make use of the rules enshrined in Art. 23 itself, namely the
wording of the jurisdiction clause as the starting point, the precedence of the parties’
intentions and the presumed exclusive effect of a jurisdiction agreement. But also any
other relevant provision of the Regulation and the ECJ-judgments thereto, as for in-
stance on set-off and counterclaim395 should be taken into account in order to enable,
as far as possible, a uniform method of interpretation of international jurisdiction
agreements. Only if the Regulation does not provide any assistance then in cases of
doubt the interpretation rules of the law (including the conflicts rules) apply that
govern the jurisdiction agreement.396 In general this is the law applicable to the main
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389 See for instance for England: Dresser UK v. Falcongate Freight Management Ltd. [1992] Q. B. 502 (the

clause “all actions under this document” covers only all contracual claims but not all matters relating

to a carriage); for France: Cass. RCDIP 1990, 358 with crit. note Gaudemet-Tallon (jurisdiction clause

in a frame contract did not extend to contract concluded under the frame contract).
390 See for instance Vischer, in: FS Erik Jayme II (2004), p. 993, 995.
391 (Case 24/76) [1976] ECR 1831.
392 (Case 25/76) [1976] ECR 1851.
393 Estasis Salotti di Colzani Aimo and Gianmario Colzani v. RÜWA Polstereimaschinen GmbH, (Case 24/

76) [1976] ECR 1831, 1841 para. 7 and Galeries Segoura SPRL v. Société Rahim Bonakdarian, (Case 25/
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394 British Sugar plc v. Fratelli Babbini di Lionello Babbini & CSAS [2005] 1 All ER 55, 72.
395 See Art. 6 (3) and Danvaern Production v. Schuhfabriken Otterbeck, (Case C-341/93) [1995] ECR

I-2053.
396 See, e.g., British Sugar plc v. Fratelli Babbini di Lionello Babbini & CSAS [2005] 1 All ER 55, 72 et seq.

(“.. . the starting point, at any rate, in the process of construction, is to consider the meaning of the

relevant clause under the law which is the proper law of contract.”). In the same sense with respect to

the validity of jurisdiction agreements: Layton/Mercer para. 20.038.



contract.397 This view seems preferable as compared with a mere lex fori approach
since it secures at least that the courts in all Member States interpret a jurisdiction
clause according to the same law. This effect is achieved by the fact that the provisions
of the Rome Convention unify the conflicts rules among the Member States.

III. General scope of jurisdiction agreements

1. Exclusive jurisdiction

144 Art.17 (1) sent. 1 Brussels Convention provided, and still provides, that the effect of a
jurisdiction agreement was that “that court or those courts shall have exclusive juris-
diction.” Notwithstanding this strict wording it was the prevailing view that the parties
could, though, agree otherwise.398 Art. 23 (1) sent. 2 now explicitly provides that only
absent an agreement of the parties to the contrary a jurisdiction clause confers exclu-
sive jurisdiction onto the chosen court(s). The provision raises a presumption that the
parties generally intended an exclusive effect of their jurisdiction agreement.399 This
presumption, though, may be rebutted. In particular, the parties are free to agree on an
optional jurisdiction clause and to confer jurisdiction onto one or more courts in
addition to those which were originally competent and to leave it to the claimant to
choose among these courts. This is perfectly permissible under Art. 23 as long as it is
sufficiently certain from the clause which court(s) are to have jurisdiction.400 The
Regulation itself acknowledges such kind of jurisdiction agreements in its Art. 13
no. 2, 17 no. 2 and 21 no. 2. The parties may thus tailor such clause as they wish and
need for their purposes.401

145 By “exclusive jurisdiction” Art. 23 means that the parties – as far as they are allowed to
do so402 – agree on the jurisdiction of certain courts to the exclusion of the jurisdiction
of either all courts or certain courts which would be competent in the absence of the
agreement. The exclusive effect is the normal consequence of a jurisdiction agreement.
Either party can bring proceedings only in the chosen court(s) and nowhere else unless
the other party voluntarily submits to the jurisdiction of another court.
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397 See in particular Art.10 (1) (a) Rome Convention according to which the interpretation of a con-

tract is governed by the law applicable to the contract.
398 See for instance OLG M�nchen RIW 1980, 281; Kurz v. Stella Musical Veranstaltungs GmbH [1992] 1

All ER 630 (Ch.D., Hoffmann J.); Gamlestaden plc v. Casa de Suecia S. A. and Thulin [1994] 1 Lloyd’s

Rep. 433 (Q.B.D.); Insured Financial Structures Ltd. v. Electrocieplownia Tychy S.A. [2003] Q.B. 1260;

also Kropholler Art. 23 note 98 with further references.
399 Auer in: Bülow/Böckstiegel/Geimer/Schütze Art. 23 note 146; Geimer/Schütze Art. 23 note 166; Krop-

holler Art. 23 note 92; Layton/Mercer para. 20.060.
400 As to the certainty of the jurisdiction agreement see supra Art. 23 note 66.
401 As to clauses for the benefit of only one of the parties see infra Art. 23 note 148.
402 See the limits prescribed by Art. 23 (5).



146Where a jurisdiction agreement is also exclusive in character the court or courts
chosen have to accept jurisdiction if the agreement is relied upon while all other
courts in Member States must decline their jurisdiction (Art. 25, 26).403 It is not
necessary that the parties confer jurisdiction on one single court. Even if they agree
on several courts as being competent (“London or Paris courts to decide all disputes in
connection with the contract”) this can and in case of doubt will mean an exclusive
agreement ousting the jurisdiction of the otherwise competent court(s).404 Absent an
agreement to the contrary it is then for the claimant to choose among the designated
courts but the ordinary jurisdiction under the Regulation is excluded.

147Whether a jurisdiction agreement has exclusive or non-exclusive effect depends on its
wording and construction.405 The parties are entirely free to confer jurisdiction on
courts in addition to the jurisdiction of the courts ordinarily competent under the
Regulation or to exclude the ordinary jurisdiction. But in case of doubt or where there
is any ambiguity in the text of a jurisdiction clause the latter is to be understood as
conferring exclusive jurisdiction on the chosen court even if the word “exclusive” has
not been used.406 In consequence, a jurisdiction agreement is non-exclusive only where
there is clear indication that this was the parties’ intention. For the sake of certainty, it
must be in fact unambiguous that the agreed jurisdiction shall not replace, but only add
to, the ordinary jurisdiction. Therefore, a reciprocal jurisdiction clause (“The seller can
sue the buyer in France; the buyer can sue the seller in Germany”)407 as such confers
exclusive jurisdiction on the designated courts unless there are further circumstances
which clearly indicate a contrary intention of the parties.408

2. Jurisdiction agreements for the benefit of only one of the parties

148Art.17 (4) Brussels Convention provided, and still provides with respect to Denmark,
that “(i)f an agreement conferring jurisdiction was concluded for the benefit of only
one of the parties, that party shall retain the right to bring proceedings in any other
court which has jurisdiction by virtue of this Convention.”409 The provision has been
deleted when the Convention was transformed into the Regulation rather because of
the uncertainty caused when it has to be decided whether a jurisdiction agreement had
been concluded for the benefit for only one of the parties.410
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403 See Kropholler Art. 23 note 96; Layton/Mercer para. 20. 060.
404 In Nikolaus Meeth v. Glacetal, (Case 23/78) [1978] ECR 2133 the parties agreed on a reciprocal

jurisdiction clause giving jurisdiction to the courts in the country of the respective defendant. This

was regarded as an exclusive jurisdiction agreement. But in that case the clause was unambiguous.
405 As to the method of interpretation see supra Art. 23 note 141.
406 See also Layton/Mercer para. 20. 060. Gaudemet-Tallon para. 153 fn. 76 fears that the new formulation

will also lead to uncertainty as to the competent court.
407 See for a similar case Nikolaus Meeth v. Glacetal, (Case 23/78) [1978] ECR 2133.
408 Rather in favour of non-exclusivity in such a case Mankowski, in: Rauscher Art. 23 note 61.
409 The same text is still contained in Art.17 (4) Lugano Convention.
410 See Gaudemet-Tallon para. 157.



149 Under Art. 23 (1) of the Regulation the parties are perfectly free to exclude the pre-
sumed exclusive effect of their jurisdiction agreement also for the benefit of one party
only. However, they are required to do so in a clear way in order to rebut the presump-
tion regularly raised by a jurisdiction agreement.411 With respect to Art. 17 (4) Brussels
Convention the ECJ held that a clause choosing the courts in the country where one
party is domiciled is of itself not sufficient to support the conclusion that the clause was
for the benefit of this party alone.412 It must be either expressly stated in the clause
itself or be clearly evidenced by the circumstances as a whole that the parties intended
to confer a jurisdictional advantage on one of them.413 Therefore, although an implicit
agreement favouring one party alone is permitted it should be accepted only where
again there is no ambiguity as to the parties’ intentions.414 Because a clause in favour of
one party grants this party the privilege to sue at its option in the chosen or in the
ordinary courts which would be competent without choice, while the other party
would be bound by the jurisdiction clause and could sue in the chosen court alone,
such a one-sided jurisdiction agreement cannot be presumed. Under Art. 17 (4) Brus-
sels Convention the ECJ stated that a clause granting one of the parties a greater
variety of options than the other already constitutes a clause in favour of that party.415

This consequence can be accepted only with the qualification that the jurisdiction
clause itself or the circumstances must clearly indicate the intention to favour one
party.

3. Contractual and extracontractual claims

150 Since the scope of a jurisdiction agreement depends primarily on the intention of the
parties as expressed by the wording of the clause the parties can extend or limit their
jurisdiction agreement with respect to the claims covered as freely as they may wish.
Thus, the clause «litiges concernant l’interpr�tation ou l’ex�cution du contrat» (“dis-
putes concerning the interpretation and execution of the contract”) has been held not
to include a claim for the annullation of the contract.416 But if not otherwise agreed
upon a jurisdiction agreement in a contract which indicates only the competent court
(“Jurisdiction: London”, „Gerichtsstand: Hamburg“) covers all disputes arising from
the contractual relationship between the parties to which the jurisdiction agreement
refers. This includes claims for performance of the contract (as far as admitted in the
forum seised) but also claims for damages, termination, price reduction or other re-
medies in case of non-performance. Claims concerning the annullation or invalidity of
the contract fall generally within the scope of the jurisdiction agreement as well.417
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411 Rudolf Anterist v Crédit Lyonnais, (Case 22/85) [1986] ECR 1951, 1962 para. 14; see also supra Art. 23

note 144.
412 Rudolf Anterist v Crédit Lyonnais, (Case 22/85) [1986] ECR 1951.
413 Rudolf Anterist v Crédit Lyonnais, (Case 22/85) [1986] ECR 1951, 1962 para. 14.
414 See also Geimer/Schütze Art. 23 note 169; Kropholler Art. 23 note 94.
415 Rudolf Anterist v Crédit Lyonnais, (Case 22/85) [1986] ECR 1951.
416 Cass. JCP 1983 IV 109.
417 Francesco Benincasa v. Dentalkit srl, (Case C-269/95) [1997] ECR I-3767.



151Whether other than contractual claims – for instance connected tort claims – fall
within the scope of a jurisdiction agreement depends again in the first instance on the
wording of the agreement and on its interpretation. In case of doubt and absent any
contrary indication, tortious claims for damages and other extracontractual claims
which are connected with the contractual relation are deemed to be included as
well.418 This has been so held for claims for restitution/unjust enrichment and culpa
in contrahendo as far as they were connected with a contract.419

4. Provisional measures

152It is disputed whether also claims for provisional measures like injunctions with respect
to contracts are covered by jurisdiction agreements. If this view would be accepted for
both the prorogation and derogation effect of the jurisdiction agreement this solution
would in fact limit the scope of Art. 31 which refers the court seised to its national law
concerning provisional measures.420 With respect to the prorogation effect of the ju-
risdiction agreement it is submitted here that the agreement confers jurisdiction for
provisional measures on the prorogated court.421 This court becomes competent to
decide; but its jurisdiction is not exclusive. In order not to contradict the aims of
Art. 31 – to facilitate prompt relief – the jurisdiction agreement should not be given
effect to derogate from the jurisdiction courts would have under their national law.422

5. Termination of contract

153If the main contract containing a jurisdiction clause is terminated it is questionable
whether and if so to which extent the jurisdiction clause to the terminated contract
survives. The question is again one of interpretation of the specific clause which must
be construed in the light of the circumstances.423 But in case of doubt the jurisdiction
clause remains intact even if the main contract is invalidated.
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418 See, e.g., Continental Bank N.A. v. Aeakos Compania Naviera S.A. [1994] 1 Lloyd’s Rep. 505 (C.A.);

OLG Stuttgart EuZW 1991, 326; Auer in: Bülow/Böckstiegel /Geimer/Schütze Art. 23 note 147; Man-

kowski, in: Rauscher Art. 23 note 62; Schlosser Art.17 note 38.
419 LG Berlin IPRax 2005, 261 with note Jayme.
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Hüßtege, in: Thomas/Putzo Art. 23 EuGVO note 25; Mankowski, in: Rauscher Art. 23 note 66; Schlos-

ser Art. 23 note 42.
422 See Auer, in: Bülow/Böckstiegel/Geimer/Schütze Art. 23 note 156; Kropholler Art. 23 note 103; Man-
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423 In this sense also Gottwald, in: FS Wolfram Henckel (1995), p. 295, 303; Mankowski, in: Rauscher

Art. 23 note 63; Schlosser Art. 23 note 38.



6. Termination and modification of jurisdiction agreement

154 The parties may terminate or modify a jurisdiction agreement at any time.424 After
proceedings have been instituted the parties can do so by mere submission of the de-
fendant to the jurisdiction of the court which is seised contrary to a jurisdiction
agreement.425 Before court proceedings have started it is sugested here that the par-
ties may terminate a jurisdiction agreement by mere consent without the observation
of any form requirement since such act merely reinstates the ordinary jurisdiction
rules. If the parties substitute an existing jurisdiction clause by another it is suggested
that the form requirements of Art. 23 have to be satisfied because of the serious con-
sequences – the ousting of the ordinary jurisdiction – a jurisdiction agreement regu-
larly has.426

7. Counter-claim

155 It is disputed whether a jurisdiction agreement covers also counter-claims so that they
can only be brought in the prorogated forum. If not agreed, or clearly indicated,
otherwise a jurisdiction agreement extends to counter-claims as well.427 The coun-
ter-claim can then only be raised in the chosen court. If the parties have agreed on a
jurisdiction clause in favour of the claimant granting him the option between several
courts428 then the defendant cannot bring a counter-claim unless the claimant has
instituted proceedings in the court which the parties have at the same time designated
as competent for the defendant’s claims.429

8. Set-off

156 It is always a matter of construction whether a jurisdiction agreement excludes a claim
which falls under the agreement from being set off in other proceedings. In Nikolaus
Meeth v. Glacetal430 the ECJ held that a reciprocal jurisdiction clause according to
which each party had to be sued in its own country did not prevent the court seised
“from taking into account a set-off connected with the legal relationship in dispute.”431

The ECJ based its decision on two arguments, namely “the recognition of the inde-
pendent will of the parties to a contract in deciding which courts are to have juris-
diction”432 and on “the need to avoid superfluous procedure”.433 Therefore, unless there
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424 See Geimer/Schütze Art. 23 note 127.
425 See the comments to Art. 24 (Calvo Caravaca/Carrascosa González).
426 Auer, in: Bülow/Böckstiegel /Geimer/Schütze Art. 23 note 63 (form requirements of Art. 23 apply to

modifications of a jurisdiction agreement).
427 OGH ZfRV 2000, 76; Hof Amsterdam NJ 1989 Nr. 233; Kropholler Art. 23 note 98; Mankowski, in:
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428 As to clauses for the benefit of only one of the parties see supra Art. 23 notes 34, 148.
429 In the same sense Kropholler Art. 23 note 98.
430 Nikolaus Meeth v. Glacetal, (Case 23/78) [1978] ECR 2133; see thereto supra Art. 23 notes 33, 156.
431 Nikolaus Meeth v. Glacetal, (Case 23/78) [1978] ECR 2133, 2142 para. 9.



is clear indication of the parties’s intention to the contrary a jurisdiction agreement
does not exclude set-off.434

157It has been suggested that the law governing the interpretation follows the law gov-
erning the set-off 435 which in turn the Member States designate rather differently.436

But since it is only the procedural effect of set-off which is at stake it is submitted that
the interpretation rules and methods of the law apply which governs the jurisdiction
agreement.

9. Third party proceedings

158It has been held that a jurisdiction agreement between two parties also prevents a party
to sue the other in another court than the chosen court by way of third party proceed-
ings, for instance by way of an action on a warranty or guarantee or by any other
intervention claim.437 The jurisdiction according to Art. 6 no. 2, too, is then excluded
between the parties by their valid jurisdiction agreement. Similarly, if a party intends
to join a party in proceedings whose parties have concluded a valid jurisdiction agree-
ment then for the purposes of these proceedings the joining party should also be bound
by the agreement between the parties of the original proceedings. But where a claimant
sues several defendants in same proceedings („Streitgenossen“) a jurisdiction agree-
ment can only be invoked by and against the defendant with whom the jurisdiction
agreement has been concluded.438

159In case of mere notice of suit to a third party („Streitverk�ndung“) it is the prevailing
and preferable view that the jurisdiction agreement between the original parties does
not affect the procedural relationship between the party giving notice and the third
party.439
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10. Effects of jurisdiction agreements on third persons; assignment

160 In principle a jurisdiction agreement is valid only between the parties to it. But it has
already been shown above that jurisdiction agreements can have effect towards third
persons who may be bound by, or may rely on, the agreement though they were neither
party, nor expressly consented, to it. This is the case with jurisdiction clauses in bills of
lading,440 in insurance contracts for the benefit of a third party,441 in statutes of com-
panies,442 in trust instruments443 and in certain third party proceedings.444

161 However, the effects of jurisdiction agreements on third parties are generally at stake
where a claim is assigned for which the original parties had designated the competent
court. From the ECJ judgments in Gerling Konzern Speziale Kreditversicherungs-AG v
Amministrazione del tesoro dello Stato,445 Partenreederei MS ``Tilly Russ'' and Ernst Russ v.
NV Haven- en Vervoerbedrijf Nova and NV Goeminne Hout,446 Trasporti Castelletti Spe-
dizioni Internazionali SpA v. Hugo Trumpy SpA447 and Coreck Maritime GmbH v. Han-
delsveem BV448 the general principle can be inferred that the original jurisdiction
agreement if validly concluded is equally valid against a successor in title on whom
the claim is transferred, provided that the assignment or other transfer is valid accord-
ing to the applicable national law and that the assignee or transferee knew or could
have known the jurisdiction agreement.449 The formal requirements of Art. 23 (1) and
(2) need to be satified only by the original jurisdiction agreement but not by any
further assignment or transfer.450 Where an international trade usage as to jurisdiction
agreements exists the knowledge of the assignee or transferee is presumed.

162 But a mere connection between contracts does not suffice to carry a jurisdiction
agreement from one contract over to the other. Thus, a jurisdiction agreement in a
contract between a creditor and debtor does not extend to an accompanying guarantee
or suretyship between the creditor (or debtor, as the case may be) and the guarantor or
surety.451 Equally, a chain of contracts does not suffice to extend the effects of a juris-
diction agreement in one of the contracts to all other contracts of the chain.452 The
direct claim (“action directe”) which a consumer may have against the producer in
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Art. 23 note 72.



particular under French law is therefore not affected by a jurisdiction agreement be-
tween the manufacturer and the distributor from whom the consumer has bought.453

11. Effects on the prorogated and the derogated court

163The prorogated court if seised has to accept its jurisdiction under a valid choice of
court agreement. If the prorogated court is seised second it has, however, to stay pro-
ceedings under Art. 27 until the court first seised whose jurisdiction has been dero-
gated from has denied jurisdiction.454 Even an excessive and generalised slowness of
legal proceedings in the Member State where the court first seised is located does not
change this result.455 A decision of the court first seised which wrongly denies the
validity of a jurisdiction agreement and assumes therefore wrongly its own jurisdiction
must nevertheless be recognised by all Member States and hence by the Member State
where the prorogated court is located (Art. 35 (1)).

164The court whose jurisdiction has been validly derogated from must of its own motion
reject as inadmissible any proceedings which are contrary to the jurisdiction agreement
if it is invoked by the defendant (Art. 26 (1)).

12. Effects on recognition and enforcement of judgments

165If a court based its judgment on the erroneous assumption that it had jurisdiction either
because it regarded an invalid choice of court agreement incorrectly as valid or a valid
agreement as invalid then under the Regulation neither case allows the refusal and the
recognition and enforcement of the judgment.456 Art. 35(1) lists the provisions on
jurisdiction whose infringement justifies the refusal of recognition. This list does not
include Art. 23. The second court is excluded from reviewing the validity or invalidity
of the jurisdiction agreement.457

M. Trust instruments, (par. 4)

166Specific provisions and requirements apply to trust instruments. Art. 23 (4) accords a
jurisdiction clause in a trust instrument the same – exclusive – effect that an ordinary
jurisdiction agreement between two parties would have though a private trust is reg-
ularly created by a one-sided act of its settlor. The provision was – like the predecessors
of Art. 5(6) and Art. 60 (3) which also deal with trust issues – introduced on the
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occasion of the accession of the United Kingdom and Ireland to the Brussels Conven-
tion in 1978 since the Common Law concept of trust is unknown to continental law
and necessitated specific procedural rules.458 By a trust the settlor orders that the trust
property is held, administered, and disposed of, by a trustee who becomes the legal
owner of the trust property but who has to act in the interest and to the benefit of one
or more beneficiaries, who have no legal title to the property but become only ben-
eficial or equitable owners. Among the conditions of the trust instrument the settlor
may include a jurisidiction clause. It binds the settlor as well as the trustee or bene-
ficiary. It is not necessary that the trustee or beneficiary has consented to the jurisdic-
tion clause.459

167 Art. 23 (4) states as territorial requirement that the jurisdiction clause in the trust
instrument must have conferred jurisdiction on the court or courts of a Member State;
no further territorial connection with a Member State is expressly required. It is dis-
puted whether any further link is nonetheless required. Partly, this is denied;460 partly,
it is suggested that – as in Art. 23 (1) – at least one of the parties has to be domiciled in
a Member State.461 The preferable view seems to be that no further link is required.
Also in case of ordinary jurisdiction agreements Art. 23 (3) allows the designated court
indirectly to accept jurisdiction and – as is suggested here462 – to determine the validity
of a jurisdiction agreement in that case in accordance with the standards of the Regu-
lation. The same should apply in case of jurisdiction clauses in trust instruments which
have no other connection with a Member State than the choice of the court.

168 With respect to the material scope of Art. 23 (4) it is more or less self-understanding
that the provision extends only to such trust instruments which fall within the general
scope of the Regulation (see Art. 1).463 Trusts with respect to succession or marital
property are not covered. Nor do resulting or constructive trusts fall within the scope of
Art. 23 (4).464

169 Art. 23 (4) does not prescribe any particular form requirement for jurisdiction clauses
in trust instruments. It has therefore been suggested that the formal as well as the
material validity of a jurisdiction clause in a trust instrument should be determined
according to the applicable national law.465 On the other hand, it can be inferred from
the text of Art. 5(6) that a trust instrument and hence a jurisdiction clause contained
in it needs to be in writing or, if made orally, to be evidenced in writing, if it shall be
recognised under the Regulation. This seems at least true where the instrument is
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created by a private settlor and not by operation of statute; and Art. 23 (4) appears to
address only the ‘private’ cases.466 In such a case then also what has been stated on the
form of “writing” or “evidenced in writing” under Art. 23 (1) and (2) can be applied
accordingly to jurisdiction clauses in trust instruments467 with the qualification how-
ever, that the trust instrument will normally be one single document only. It is sug-
gested here that it is preferable to determine the formal validity of jurisdiction clauses
in accordance with the general standard the Regulation requires for jurisdiction clau-
ses.

170The jurisdiction conferred by a trust instrument covers only disputes which concern
the “internal relationships” under a trust.468 Proceedings brought against the settlor,
trustee or beneficiary fall within the scope of the provision, but only if they concern
relationships between these persons or their rights or obligations under the trust. Other
– “external” – relationships, for instance a trustee’s rights and obligations as against
third parties, are not governed by Art. 23 (4) but by the Regulation’s general provisions
on jurisdiction.469

171Like a jurisdiction agreement in a contract also a jurisdiction clause in a trust instru-
ment cannot oust the protective or exclusive jurisdiction provided for by Art. 13, 17, 21
or 22 (see Art. 23 (5)).

N. Specific questions of procedure

I. Invocation of jurisdiction agreement

172The parties are free to rely on their jurisdiction agreement; if one of the parties invokes
it the court seised has to honour a valid jurisdiction agreement: either by dismissing the
law suit where the parties agreed on the jurisdiction of another court or by accepting
jurisdiction where the parties had chosen the seised court even if this court originally
would have not been competent to hear the case. But where neither party invokes the
jurisdiction agreement and on the contrary the defendant submits to the jurisdiction of
another court than the chosen one this submission amounts to a kind of a new though
tacit choice of court. The submission (Art. 24) then prevails over the prior agree-
ment.470 Since the parties may freely agree at any time on the jurisdiction of a certain
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court it is not for the court seised to apply a prior jurisdiction agreement ex officio
against the present intentions of the parties. Only it a party invokes a jurisdiction
agreement has the court to honour it.471

II. Burden of proof

173 The party who invokes Art. 23 must prove the facts necessary to establish that Art. 23
is applicable472 and in particular all facts necessary to establish that a valid jurisdiction
clause had been agreed upon and that the parties had reached consensus on the juris-
diction of a certain court.473 Also where a party relies on the fact that a prior oral
agreement had been concluded and was confirmed subsequently in writing this party
has to prove the oral agreement.474 Additionally, the party relying on the fact that an
international trade usage provided for a less strict form concerning the conclusion of a
contract must prove such a usage.475

III. Inquiry into validity of jurisdiction agreement

174 Whether a jurisdiction agreement on which one or both parties rely is invalid is not a
matter involving the burden of proof but must be inquired by the court of its own
motion because it violates Art. 22 (see Art. 25 and 26 (1)).476

Article 24

Apart from jurisdiction derived from other provisions of this Regulation, a court of a Member
State before whom a defendant enters an appearance shall have jurisdiction. This rule shall
not apply where appearance was entered to contest the jurisdiction, or where another court
has exclusive jurisdiction by virtue of Article 22.
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I. Submission: concept

1Submission is an agreement between two parties in a juridical relationship. By this
agreement, both parties determine the court that will have international jurisdiction
to decide the controversy faced by the parties. The above mentioned agreement is
implicit (i.e. it does not previously exist in any oral form nor in writing), and always
takes place before a court during the process. Submission exists when the plaintiff
lodges a formal complaint before one court of a Member State and the defendant enters
an appearance before this court, unless the appearance was entered to contest interna-
tional jurisdiction. If the defendant contests the court’s international jurisdiction and
also raises a subsidiary defense on the substance or a subsidiary counterclaim against
the plaintiff, submission does not exist.1 If the parties determine which court will have
international jurisdiction previously to the process, then “submission” does not exist.
In which case, such an agreement will be considered as a “choice-of-court clause” (i.e.
prorogation of jurisdiction), regulated by Art. 23. For the purposes of this work, “Mem-
ber State” means a State that participates in the Brussels I Regulation. Hence, there are
twenty-four “Member States”, since Denmark does not participate in the Brussels I
Regulation.
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II. Advantages of submission by the defendant

2 Submission by the defendant has different advantages for the parties as well as for the
courts.

1. Jurisdictional unit of litigations

3 Submission promotes the concentration of different litigations before the same court.
This fact fosters the interest of the parties, especially of firms operating in international
trade. As a matter of fact, if a court has jurisdiction to decide a specific controversy
between two companies, these companies can agree that the same court will have
jurisdiction to decide a different controversy. Thereby, the same court will have juris-
diction to decide a plurality of legal differences. That reduces procedural costs, since
the parties must not be in dispute before different courts of different countries, but
before the same court.

2. Procedural economy for the courts

4 It is convenient to adopt a specific point of view to understand the reason to support
“Submission” as a rule of international jurisdiction: this point of view is that of an
economic analysis of International Civil Procedure (i.e. Law and Economics applied to
International Civil Procedure). Hence, the fact that the parties can determine the
court that will have jurisdiction to decide the controversy can be defined as “efficient”.
For example, this court is perfectly placed to decide the case in a quick and effective
manner because the object of the litigation is located in the country to which the court
belongs. At the same time, since submission makes possible to raise more than a con-
troversy before the same court, national judicial expense decreases.

3. Choice of the best court (better court perspective)

5 Submission allows the parties to confer international jurisdiction to courts specially
adapted to decide specific international controversies. Submission may contribute to
improve the quality of justice in international trade as far as it creates a sort of “com-
petition” between the courts of the different Member States. As a result, the best court
will be the one preferred by the parties.

6 For these reasons, the Brussels I Regulation promotes submission as a “point of juris-
diction”. The Brussels I Regulation raises scanty limits of substance and form to sub-
mission. Submission is contained in Art. 24, as said above. It has been studied and
analyzed by many European legal scholars.2 Art. 24 to the letter presents the same
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wording as its predecessor, Art. 18 of the Brussels Convention, at least in both French
and Spanish versions. In fact the rule has never been modified in those languages.3

Only a minor and merely linguistic change has been made in some versions of Art. 24,
such as in the English and Italian versions, as we will see further. From the perspective
of the Brussels I Regulation, submission is a special kind of “prorogation of Jurisdiction”
(i.e. stillschweigende Prorogation) and is not a “procedural unilateral act” (i.e. einseitige
Prozesshandlung).

IV. Requirements for the existence of submission

7Submission takes place provided that three different elements are met: a) plaintiff’s
initial lawsuit before a court of a Member State; b) entering an appearance by the
defendant before the above mentioned court, unless appearance was entered to contest
international jurisdiction (Art. 24); and c) respect of the limits of submission, which
are studied infra.4

1. Plaintiff’s initial lawsuit

8This requirement appears in an implicit form in Art. 24. Art. 24 requires the defen-
dant’s appearance because he has previously been sued by a plaintiff. The plaintiff’s
initial lawsuit is an indispensable requirement for submission to exist as meant by
Art. 24. Therefore, the plaintiff’s initial lawsuit must have been “presented” and, log-
ically, it must have been “admitted” by the court. The Brussels I Regulation does not
regulate the conditions and requirements of the plaintiff’s initial lawsuit. Those must
be decided under the International Civil Procedure of the State before which the
plaintiff has brought proceedings: it is the famous lex fori regit processum principle. The
ECJ confirms this answer to the question. International Civil Procedure of the State
whose courts have international jurisdiction must govern the procedural aspects of the
controversy. These aspects are not regulated by the Brussels I Regulation.5 The
Brussels I Regulation leaves this in the hands of the International Civil Procedure of
every single Member State the task of solving any question that is not an object of
specific provisions by the Brussels I Regulation. Nevertheless, the application of such
International Civil Procedure cannot imply a prejudice to the “useful effect” of the
principles contained in the Brussels I Regulation.

2. Entering an appearance by the defendant

9Art. 24 expressly requires the appearance of the defendant before the court. The ap-
pearance of the defendant before the court in question shows that the defendant wishes
that this specific court will have international jurisdiction on a specific controversy.
Since the plaintiff has already demonstrated his will to dispute before this court by
bringing a lawsuit, Art. 24 accepts that there is a “junction” of wills between plaintiff
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and defendant in the sense of disputing before a specific court. Therefore, the above
mentioned court will have jurisdiction about the controversy in question. Several
aspects must be specified with regards to the appearance of the defendant.

10 What does “appearance” mean? The defendant’s appearance presents a “hard nucleus”
and an “external sphere”. The hard nucleus, i.e. the meaning of “entering an appear-
ance”, must be determined in the same way for all the Member States. It is a uniform
concept valid for the purposes of the Brussels I Regulation, as many legal experts have
pointed out.6 Hence, “entering an appearance” can be defined as “the legal presence of
the defendant in the process, which authorizes the defendant to act as a party in that
civil trial”. And this is the correct meaning of the “external sphere” of “entering an
appearance”: the acts that the defendant must do to be considered as a party in a civil
trial are governed by the International Civil Procedure of every Member State. For
example, in German Civil Procedure the relevant moment is the defendant’s “answer
to the complaint”. It is again lex fori regit processum. The ECJ has admitted this answer.7

Anyway, if there is no “appearance” before the court, submission will never exist and
the court will not have international jurisdiction based on Art. 24. In other words, it
can be said that there will never exist a judgment rendered “in default of appearance”
on the basis of Art. 24.

11 The defendant can enter an appearance but only with the exclusive purpose of “con-
testing” the jurisdiction of the court. It is crystal clearl that this means that the de-
fendant does not want to be in a dispute before that court. Therefore, in the above
mentioned hypothese, submission will not exist. From this point of view, Art. 24 states
that: “This rule shall not apply where appearance was entered to contest the jurisdic-
tion”. Art. 24 does not indicate what “type of jurisdiction” the defendant must contest
to avoid submission to the court. Interpreting Art. 24 in the rubric of the Council
Regulation, affirming that, to avoid any submission, the defendant must contest the
international jurisdiction of the court in question, seems to be more correct. If the
defendant exclusively contests, for example, the “territorial jurisdiction” of the court,
the same defendant is admitting, at least, that he wants to bring the dispute before the
courts of the State to which the specific court concerned belongs. Therefore, in this
hypothesis, the court in question has international jurisdiction by virtue of Art. 24.
Nevertheless, this is not enough for the above mentioned court to have “entire juris-
diction” about the matter: since its territorial jurisdiction has been contested, the
effects of such contestation will be decided in accordance with the Code of Civil
Procedure of the State to which the court belongs.

12 The determination of the suitable moment for the defendant to contest the jurisdiction
of the court belongs to international civil procedure of the State of the forum.8 This
solution has been supported by the ECJ.9 Nevertheless, the same ECJ has introduced

Art 24
10-12

Brussels I Regulation

on Jurisdiction and Recognition in Civil and Commercial Matters

440 March 2007

6 Mari p. 706; O'Malley/Layton p. 611; Kropholler Art. 24 note 7; Kaye p.1117; Layton/Mercer note

20.125.
7 See P. Capelloni et F. Aquilini v. J. C. J. Pelkmans, (Case 119/84) [1985] ECR 3147, 3164 paras 20-21.
8 Cf. for example Art. 64 Spanish Civil Procedure Code.



two “uniform rules of Civil Procedure” on the question of the suitable moment for the
defendant to contest international jurisdiction.10 First rule: as it has been pointed out,
the Civil Procedure of each Member State cannot admit the possibility of contesting
the jurisdiction of the court once the defendant has made submission on the sub-
stance.11 Second rule: the Civil Procedure of a Member State governing the procedure
must be able to allow that the first procedural act of the defendant be “to contest the
court jurisdiction”. If this case is not contemplated by Civil Procedure, the defendant
must contest the court’s international jurisdiction as soon as possible according to Civil
Procedure of each Member State.12

13As the Report Jenard indicates, the rules on civil procedure of the Member State whose
courts probably have international jurisdiction, determine the procedure to be ob-
served by the defendant in order to contest the court’s international jurisdiction.

14The defendant may contest the court’s international jurisdiction but he may also, at
the same time, raise a subsidiary defense on the substance or a subsidiary counterclaim
against the plaintiff. The defendant acts this way because he must be prepared for the
eventuality of the court asserting its jurisdiction. In that case, the Civil Procedure of a
few Member States denies the defendant the possibility to make any defense on the
substance of the action subsequently. In the above mentioned hypothesis (i. e. the
defendant contests the court’s jurisdiction and, at the same time, makes some subsid-
iary defence on the substance of the action) there is no submission at all. This state-
ment has again been supported with all clarity and iteration by the ECJ.13 Nevertheless,
the defense on the substance of the action must always be subsidiary (i.e. only operative
if the court should assert its international jurisdiction). If the defense on the substance
of the action is not subsidiary, there will clearly be an intention on the defendant’s
behalf that he is willing to bring the dispute before the court in question: there will be
undoubtedly submission in the sense of Art. 24. On the other hand, it is necessary to
keep in mind that the versions in French language and in Spanish language of Art. 18
of the Brussels Convention – direct predecessor to the current Art. 24 – are both very
clear: there is no submission by the defendant when the appearance was made to con-
test the court’s jurisdiction. Other linguistic versions of Art. 18 of the above mentioned
Brussels Convention 1968, indicate that to avoid submission, the appearance of the
defendant must have been entered “solely” to contest the international jurisdiction of
the court. This way, the version in English language and the version in Italian language
both contain a reference to the term “solely” (i.e. English version) and “solo” (i.e. Italian
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Version). Let us take a look at the version of Art. 18 of the Brussels Convention 1968 in
English language: “This rule shall not apply where appearance was entered solely to contest
the jurisdiction [...].” And let us also have a look at the version of Art. 18 of the Brussels
Convention 1968 in Italian: «Tale norma non è applicabile se la comparizione avviene solo
per eccepire la incompetenza [...].» The ECJ has interpreted this provision in the sense
we have seen before.14 Thus, the French and later the Spanish version of Art. 18 of the
Brussels Convention were preferred. At the present time, the polemic presents only a
historical sense, because the version of Art. 24 in Italian language is clear: «Tale norma
non è applicabile se la comparizione avviene per eccepire l'incompetenza o se esiste un altro
giudice esclusivamente competente ai sensi dell'articolo 22», as it is the version in English
language: “This rule shall not apply where appearance was entered to contest the jurisdiction,
or where another court has exclusive jurisdiction by virtue of Art. 22”. To sum up, it is not
possible to doubt today that the wording of current Art. 24 in all official languages has
followed the sense of Art. 18 of the Brussels Convention in French and Spanish lan-
guage. Thus, the defendant can contest the court’s jurisdiction and, and the same time,
can make some defenses on the substance of the action. Not “solely” contest the
international jurisdiction of the court.

3. Limits of submission

15 According to Art. 24, submission must respect the following limits.

16 It is only possible to confer international jurisdiction by submission to a court belong-
ing to a Member State in the Brussels I Regulation. As the ECJ has pointed out in
relation with choice-of-court clauses regulated by Art. 23, the parties can designate the
court or courts that they consider suitable, at their will. It is not necessary that an
objective link exist between the controversy and the court designated by the parties.15

On the other hand, submission in favour of courts belonging to “third countries” (i.e.
Non-Member States), is ruled by the national rules on international civil procedure of
the above mentioned “third States”, and never by the Brussels I Regulation. An ex-
ample is provided by the submission by a defendant with domicile in Germany before
an American court.

17 The court that has jurisdiction by submission must be a court that, in other cases,
would not have had international jurisdiction under other provisions of the Brussels I
Regulation. Thus, the parties “extend” the jurisdiction of the court to cases not cov-
ered, a priori, by other provisions of the Brussels I Regulation. In other words: according
to the objective criteria of the Brussels I Regulation, the court has no jurisdiction at all,
the international jurisdiction is rather conferred to the court by the parties. Hence, it
can be said that the parties “extend” the court’s international jurisdiction.
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18A very complicated problem arises when submission is made in favor of a court in the
State of the defendant’s domicile. Does this specific court have international jurisdic-
tion about the controversy? To give an example: do the courts of Barcelona (Spain)
have international jurisdiction ex Art. 24, when submission is made by a defendant
domiciled in Madrid (Spain)? Two different positions have been suggested about this
matter.

19First position: the parties can tacitly choose the specific court that they consider
suitable to decide their controversy. The courts of Barcelona can be chosen by the
parties and submission can also be made in this case. In such case it does not matter
where the defendant is domiciled. He could even be domiciled in another place of the
same country. This first interpretation seems to be supported by the Spanish version of
Art. 24, which does not limit the possibility of the parties at the moment of choosing
the court to confer jurisdiction. Thus, Art. 24 is understood as a “blend” of the “in-
ternational jurisdiction rule” and the “territorial jurisdiction rule”. Submission confers
not only international jurisdiction but also territorial jurisdiction. Therefore, the par-
ties can tacitly choose a specific court in order to solve the controversy that they face.16

20Second position: It is supported by some legal scholars that Art. 24 is “merely” and
“solely” a rule of international jurisdiction. It has nothing to do with territorial juris-
diction.17 According to Art. 24, submission can be made to the courts of a specific
State. But this provision does not allow the parties to confer jurisdiction to a specific
court. This is a problem of “territorial jurisdiction” and Art. 24 does not deal with this
problem. Thus, the question of which specific court has territorial jurisdiction has to be
solved under Civil Procedure of each Member State. The French version of Art. 24
seems to support this second position: «Outre les cas où sa compétence résulte d'autres
dispositions du présent règlement [...].» Hence, in these authors’ opinion, Art. 24, does
not regulate the question of “territorial jurisdiction”. Hence, in the previous example,
if an individual domiciled in Madrid makes submission to a court of Barcelona, Art. 24
does not apply to decide the “territorial jurisdiction” of Barcelona’s court. This ques-
tion can only be solved by the current Spanish Civil Procedure Code (i. e. Ley de
Enjuiciamiento Civil 1/2000), since the defendant is domiciled in Spain. Therefore,
the effects of the appearance of the defendant before the court of Barcelona are to be
determined under the above mentioned current Spanish Code of Civil Procedure. The
Spanish Code of Civil Procedure can accept the territorial jurisdiction of the courts of
Barcelona or can deny this territorial jurisdiction. But Art. 24 has nothing to say on
this problem. To sum up, Art. 24 is only useful to confer jurisdiction in case a submis-
sion is made to a court of a Member State that does not have jurisdiction according to
the rest of provisions of the Brussels I Regulation (i.e. courts that do not have, a priori,
international jurisdiction).
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21 Submission cannot be made for the matters covered by Art. 22 (i.e. exclusive juris-
diction), as Art. 24 prescribes. These matters are the object of exclusive jurisdiction
because of their “link to the sovereignty” of every Member State. Thus, it is not ad-
mitted that the parties can “extend” the international jurisdiction of a foreign court in
these cases. For example, under Art. 22, property of immovables located in France are
to be decided only by French courts. There is no room for submission by the defendant
in favor of a German court, even though both parties are German and domiciled in
Germany. There is no way to submission in such cases. Exclusive Jurisdiction is always
to be respected. The ECJ has supported this statement.18

22 But what about probable “exclusive jurisdiction” of third States’ courts? Can the parties
“extend” the international jurisdiction of a Member State court in this case? It is not
easy to answer this question because it is closely connected with a very controversial
theory: the famous effet réflexe of Art. 22. But let us go step by step. Some legal experts
defend the famous above mentioned theory: the effet réflexe of Art. 22. According to
this theory the Brussels I Regulation shall not apply to cases involving “probable ex-
clusive jurisdiction” of third States’ courts. Therefore, the internal rules of Interna-
tional Civil Procedure are to be applied in those cases. The conclusion is that those
rules can allow submission even if the subject matter of the controversy belongs to the
exclusive jurisdiction of a third State’s courts. But this position is not convincing at all
because it can generate a denial of justice in the UE: the plaintiff’s complaint is refused.
A second group of legal experts indicate that the Brussels I Regulation applies even to
those cases (i. e. exclusive jurisdiction of non-Member States’ courts). Hence, the
courts of a Member State must decide the controversy if submission is made according
to Art. 24. The fact that the subject matter of the controversy belongs to the exclusive
jurisdiction of a third State’s courts does not count. The Brussels I Regulation does not
apply in order to defend third States courts’ exclusive jurisdiction.19 But a third posi-
tion can be sustained:20 when the Member State court’s judgment can be enforced in a
Member State, and should not be enforced in a “third State”, submission is to be
admitted and Art. 24 is to be applied. Argumentum: in this case, there is no denial of
justice at all, and the judgment can be enforced in the EU territory. On the contrary,
when the Member State court’s judgment can only be enforced in the third State,
sustaining international jurisdiction of the Member State’s courts makes no sense at
all. This judgment cannot be enforced in the UE territory and cannot be enforced in
the third State territory. Hence, why international jurisdiction of Member States’
courts is to be maintained? Argumentum: sustaining the international jurisdiction of
Member States’ courts makes no sense because those judgments will be, surely, not
enforceable in any part of the world.
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23Submission is to be made only when a controversy has already arisen. From this point
of view, submission is quite different from choice-of-court clauses. Choice-of-court
clauses are always previous to the process. On the contrary, submission is always made
during the process.

24Art. 24 applies only to international controversies covered by the material scope of the
Brussels I Regulation (see Art. 1). Since submission is only possible when the judicial
controversy has arisen, there are no risks for the defendant: the plaintiff cannot “im-
pose” the “obligation” to dispute before a specific court21 on the defendant. Hence,
Art. 24 is to be applied in all matters covered by this legal instrument, even to subject
matters with a “weak party”, such as consumer contracts, insurance contracts, employ-
ment contracts and alimony or maintenance.22 There is a strong polemic about the
possibility of submission in the field of “consumer contracts”. Nevertheless, there can
be no doubt that submission must be accepted even in this subject matter. Firstly,
because there is no express limitation to submission in the Section 4, Chapter II of the
Brussels I Regulation (i.e. the specific Section of the Brussels I Regulation devoted to
“consumer contracts”). Secondly, because when the consumer is the defendant, he can
always contest the court’s international jurisdiction if the plaintiff files a lawsuit before
a specific court. Not only the consumer-defendant can always contest the jurisdiction,
but he can refuse to appear in court, and even in this case, this specific court will not
have jurisdiction based on Art. 24.23 Hence, the consumer-defendant will never be
“forced” to act before a specific court on the basis of Art. 24.

V. Choice-of-court clauses and subsequent submission

25Subsequent submission prevails over the previous choice-of-court clauses. Every
choice-of-court clause is modifiable by the parties in the same way the parties in an
international contract can modify their choice-of-law clauses. The ECJ has supported
this statement.24 The parties can conclude a choice-of-court clause. But if they change
their mind later, they can grant international jurisdiction to a different court through
submission. The fact that the previous choice-of-court clause refers any dispute to a
Member State court, to a third State court or to arbitration is irrelevant.25

VI. Submission and reconvention

26Art. 24 also applies in case of counterclaim against the plaintiff.26 In such a case, the
plaintiff becomes the defendant. According to Art. 24, if this “previous plaintiff ”
pleads to the merits of the counterclaim and does not contest the jurisdiction of the
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court, submission exists. The court will also have international jurisdiction in this case.
The ECJ has also supported this point of view.27

VII. Effects of submission

27 Submission effects only the parties who submit to the court’s jurisdiction. On one
hand, third parties (i.e. persons who are not party to the lawsuit), are not affected by
submission at all. On the other hand, submission only covers the specific subject
matters of the dispute before the court. Controversies between parties that are not
involved by the lawsuit or possible counterclaims are not affected by submission.
Therefore, as it has been pointed out, in case of plurality of controversies or disputes
between the parties (mehrere Streitgegenstände), the court has only international juris-
diction if the defendant does not contest the court’s international jurisdiction and
accepts it in relation to each and every one of the disputes, legal differences or con-
troversies.28

VIII. The problem of the “scope of application” of Art. 24

28 One of the most controversial questions related to Art. 24 concerns the “scope of
application” of this provision. Legal experts, particularly, have examined this question:
must one of the parties have their domicile in the territory of a Member State for the
purposes of Art. 24? Several positions have been sustained.

1. The so-called “parallel thesis”

29 Some legal experts think that domicile of, at least, one of the parties should be required
“parallel” to Art. 23. This way, at least one of the parties, the plaintiff or the defendant,
it does not matter, must be domiciled in the territory of a Member State.29 But this
position is erroneous and wrong. The requirement that one of the parties be domiciled
in the territory of a Member State is indeed justified exclusively in the case of choice-
of-court clauses (Art. 23) but is not justified in the case of submission (Art. 24). The
explanation is as follows: the application of the Brussels I Regulation to the choice-of-
court clauses must be “predictable” to the parties. And should none of the parties have
their domicile in the territory of a Member State, it is clear that they cannot reasonably
foresee the application of Art. 23 to their choice-of-court clause at all. Therefore, in
the above mentioned case (i.e. none of the parties is domiciled in the territory of a
Member State), the Brussels I Regulation is not to be applied to a previous choice-of-
court clause. Example: a company with seat in New York (USA) signs a choice-of-court
clause with another company located in Ankara (Turkey) in the context of an inter-
national sale of goods agreement. The choice-of-court clause confers international
jurisdiction to the courts of Paris (France) in the case of disputes arising from the
international sale of goods agreement signed by the parties. They cannot reasonably
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foresee the application of Art. 23, because this case is not “closely connected” with the
EU territory. That is the reason why Art. 23 requires the domicile of at least one of the
parties in the territory of a Member State: it is a guarantee of legal “predictability” in an
international context. Thus, Art. 23 operates in a way similar to Art. 1.1.a) of the
Vienna Convention on International Sale of Goods (CISG) of April, 11th, 1980. As
many outstanding legal scholars have pointed out,30 this provision requires the dom-
icile of both parties in the territory of a Contracting State. The reason is clear: that
way, both parties can reasonably foresee the application of the CISG because the
situation presents a “close connection” with the CISG. From the CISG perspective,
this “close connection” is the domicile of both parties in the territory of a Contracting
State. Thus, the “technical mechanism” used by Art. 23 is the same as the one used by
Art.1 (1) (a) CISG. Art. 23 requires a “close connection” between the situation and
the EU territory. This close connection is a bit different in Art. 23, because this provi-
sion only requires the domicile of “one of the parties”. But the inspiring principle is the
same in Art.1 (1) (a) CISG and in Art. 23. In other words, Art. 23 does not want to be
“imperialist”. This provision is to be applied only if the situation presents a “close link”
with the EU territory, and not in cases “remotely connected with the EU”. To sum up,
no party will be “surprised” with the application of Art. 23, in a situation not closely
connected with the EU. But, with submission, the facts are absolutely different. Sub-
mission takes place when the controversy has already arisen before a court of a Member
State. Hence, both parties can reasonably foresee the application of Art. 24. Besides,
the defendant is always in time to refuse the international jurisdiction of the court.
That is why it is completely erroneous to require the domicile of at least “one of the
parties” in the territory of a Member State in case of submission (Art. 24).

2. The thesis of the defendant’s domicile

30The second position, maintained by some legal scholars, indicates that Art. 24 is to be
applied only in the case that the defendant has his domicile in the territory of a
Member State.31 The thesis relies on two arguments. First, the philological argument:
the current version of Art. 4 states that, if there is no special provision (see Artt. 22
and 23), the Brussels I Regulation is to be applied only if the defendant’s domicile is
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located in the territory of a Member State. There is a difference between the previous
original version of Art. 4 of the Brussels Convention of September 27th 1968. This
provision was missing in that convention whereas it now appears in the current version
of Art. 4. Therefore, Art. 24 is to be applied only if the defendant is domiciled is the
territory of a Member State. Second, the anti-fraud argument: not requiring the de-
fendant’s domicile in the territory of a Member State would promote fraud. In fact, on
many occasions, the defendant does not enter in appearance just for mere ignorance. In
such a case, a plaintiff with domicile outside the EU, would obtain a judgment from a
court of a Member State. And this judgment would have “free movement” in the EU.32

Hence the fraud, in these authors’ opinion. Nevertheless, this second thesis, more
refined and much better constructed than the previous one, is not convincing either.
As a matter of fact, even when both parties are domiciled in a non-EU country, they
can perfectly foresee the application of Art. 24 for submission before a Member State
court. And finally, it should be remembered that the wording of Art. 24 does not
require any specific domicile of the parties at all.

3. The “expansive thesis”

31 Most of the legal scholars who have faced this problem, believe that Art. 24 applies
irrespectively of the domicile of both parties. Therefore, Art. 24 applies even when
both parties are domiciled in third States or Non-Member States.33 The ECJ also shares
this point of view in Group Josi Reinsurance Company SA v. Universal General Insurance
Company UGIC. Let us take a look at para. (44): “Admittedly, under Art. 18 of the
Convention, the voluntary appearance of the defendant establishes the jurisdiction of
a court of a Contracting State before which the plaintiff has brought proceedings,
without the place of the defendant’s domicile being relevant”.34 And let us also take a
look at number (45): “However, although the court seised must be that of a Contract-
ing State, that provision does not further require that the plaintiff be domiciled in such
a State”.35 The explanation of this these is clear: Art. 24 does not require the domicile
of any of the parties because they can reasonably foresee the application of Art. 24,
even if none of the parties is domiciled in a Member State. Hence, “legal predictabil-
ity” is guaranteed and Art. 24 can be considered as not “imperialist” at all.
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I. Preliminary remarks

1Art. 25 has its predecessor in Art. 19 Brussels Convention, according to which “where
a court of a Contracting State is seised of a claim which is principally concerned with a
matter over which the courts of another Contracting State have exclusive jurisdiction
by virtue of Art. 16, it shall declare of its own motion that it has no jurisdiction”. The
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provision specifies when the conditions arise for the court of a Member State to declare
that it has no jurisdiction, in order to ensure compliance with the exclusive jurisdic-
tion rules laid down in Community law.

2 This provision is not surprising if seen in the context of the European judicial area,
where there is now a complex system of jurisdictional criteria of a general, special or
exclusive nature; hence the need to ensure coordination of the judicial function per-
formed in Member States through control of the grounds of jurisdiction. This control is
all the more important when these grounds are presented as attributing sole jurisdic-
tion to the court of a specific Member State. The European judicial area, in fact, has
focused on identifying the disputes – on the basis of homogeneous and binding criteria
throughout the member States – regarding which there are mandatory grounds that are
strong enough to prevail over any other criterion laid down in the Regulation, whether
general or special, as well as to invalidate any choice to the contrary made by the
parties to the dispute.

3 On one hand, therefore, any court situated within the territory of another member
State must deem itself without jurisdiction over such disputes, and, on the other hand,
the court identified on the basis of one of the grounds laid down in Art. 22 must deem
that it has exclusive jurisdiction in Europe,1 so that the violation of an exclusive
criterion must be established of its own motion (ex officio) by any court seised of the
claim (Art. 25) and is an impediment for the recognition and enforcement of judg-
ments in civil and commercial matters in the European judicial area (Art. 35 (1)).2

The rule in Art. 25, therefore, should ensure prior compliance with exclusive grounds
of jurisdiction and, at the same time, prevent judgments that can be undermined by
their inability to be recognisable in Europe.3

II. Implementation conditions

4 As expressly laid down in Art. 25, in order for this provision to be effective, three
conditions have to be satisfied, namely: (a) that the court of a Member State, being the
one principally seised of the matter, sees it has no jurisdiction over it; (b) that the claim
falls within the scope of those matters governed by exclusive jurisdiction rules laid
down in Art. 22 of the Regulation; and (c) that a different court in another Member
State has exclusive jurisdiction in the matter.4

5 As regards the first requisite, Art. 25 itself states that the court seised is obliged to
declare that it has no jurisdiction in favour of a court in another Member State every
time it is the “principal”, as opposed to purely incidental, court authorized to hear the
dispute. Title to ownership of a property, for example, may be a preliminary matter to
establishing the validity of a contract of sale relating to the said property; in this event,
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nothing would prevent the court seised to hear the preliminary matter, to make an
incidenter tantum decision limited to these circumstances and thus without the value of
a final judgment.5

6Again, the obligation to decline jurisdiction over a claim exists where the court seised
has no jurisdiction under Art. 22.6 In fact there may be a case in which more than one
court has exclusive jurisdiction: under Art. 22 (2), regarding “proceedings which have
as their object the validity of the constitution, the nullity or the dissolution of com-
panies or other legal persons or associations of natural or legal persons, or of the
validity of the decisions of their organs”, exclusive jurisdiction is attributed to the
“courts of the Member State in which the company, legal person or association has its
seat”. Now, since the notion of registered office is not univocal, and must therefore be
identified on the basis of the “rules of private international law” of the lex fori, this may
prove to be located within the scope of more than one legal system, among which that
of the court seised. In this case, even if another court which has exclusive jurisdiction
exists on the basis of Art. 22, the court first seised is not forced to decline jurisdiction.
As expressly laid down in Art. 29,7 in fact, “where actions come within the exclusive
jurisdiction of several courts, any court other than the court first seised shall decline
jurisdiction in favour of that court”.

7As regards the third requisite, on the other hand, the provision expressly rules that the
obligation to decline jurisdiction over a claim is limited to circumstances in which “the
courts of another Member State have exclusive jurisdiction by virtue of Art. 22”. This
rule has two consequences. The first is that the court must only declare of its own
motion that it has no jurisdiction when the exclusive jurisdiction referred to in Art. 22
is violated, without considering any violation of an exclusive jurisdiction arising from a
prorogation agreement pursuant to Art. 23 (except for the absence of the defendant,
regulated by Art. 26 (1)).8 The second consequence arises from the fact that Art. 22
cannot, at least on the basis of the express provisions of Art. 25, determine the so-
called reflected effect, i.e. conferring exclusive jurisdiction also on the court of a third
Member State, in spite of the comments to the contrary that are to be found in the case
law.9 Art. 25, in fact, does not lay down any obligation to decline jurisdiction where the
criteria adopted in Art. 22 lead to locating the dispute outside the European judicial
area. This conclusion, moreover, is confirmed by the Almeida Cruz/Desantes Real/Je-
nard Report,10 as well as by the Jenard/Möller Report,11 in which it is stated that ex-

Chapter II . Jurisdiction

Section 8 . Examination as to jurisdiction and admissibility

Art 25
6, 7

Ilaria Queirolo 451

5 Report Jenard p. 39; where it is clarified that “The words ‘principally concerned” have the effect that

the court is not obliged to declare of its own motion that it has no jurisdiction if an issue which comes

within the exclusive jurisdiction of another court is raised only as a preliminary or incidental matter”.
6 Mankowski, in: Rauscher Art. 25 note 1; Kropholler Art. 25 note 1.
7 Cf. Art. 29 note 1 (Fentiman).
8 Mankowski, in: Rauscher Art. 26 note 8.
9 See, e.g., Mansi p. 288; Gaudemet-Tallon p. 256; Mari p. 761; Carrascosa González, in: Calvo Caravaca

Art. 25 note 7; Gothot/Holleaux p. 84; Droz p.108.
10 Report Almeida Cruz/Desantes Real/Jenard para. 25.
11 Report Jenard/Möller para 49.



clusive jurisdiction, with specific reference to Art. 22 (1), is only applied where the
immovable property is situated within the territory of a Member State. This conclu-
sion, indeed, would seem to be reasonable taking into account the ratio itself of the
European judicial area, which was created in order to allow an integrated judicial
system to be set up in which judgments handed down by European courts circulate
freely; uniform jurisdictional criteria were laid down to attain this objective, among
them those in Art. 22. It would not be consistent with these basic principles to main-
tain the applicability of the Regulation even if jurisdictional criteria confer jurisdiction
on a court in a third Member State.

III. The examination as to exclusive jurisdiction and its features

1. The terms of the Regulation

8 According to the provisions of the Regulation, where a court is the principal court
seised to hear a claim over which the court of another Member State has jurisdiction by
virtue of Art. 22, the former court must declare that it has no jurisdiction. Control over
compliance with exclusive jurisdiction rules can only be exercised of its own motion by
the court seised, regardless of the relevant application by one of the parties or verifi-
cation that the defendant has appeared before the court.12

9 In brief, the features of the examination as to jurisdiction are: (a) determination by the
court, of its own motion, that it has no jurisdiction pursuant to Art. 22; (b) irrelevance
of any national procedural rules limiting examination as to jurisdiction, making it
conditional on statements by the parties or restricting it to particular stages or instan-
ces in actions; (c) irrelevance of the parties’ will as regards express acceptance of the
jurisdiction of the court seised; and (d) irrelevance of any tacit acceptance of the
jurisdiction of the court seised and, therefore, the uncontested appearance by the
defendant.

10 As to the means that the court may employ in order to establish the factual elements
on which its jurisdiction is grounded, it must avail itself of the instruments envisaged in
the procedural rules of its national legal system. Specifically, an “essential factor” in the
framework of the European judicial area is that “assertions by the parties should not
bind the court”,13 which, while assessing jurisdiction, may use all the means envisaged
for preliminary investigation by the lex fori. After having ascertained the existence of
jurisdiction, the court seised may decide the dispute “only if it is completely satisfied of
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all the facts on which such jurisdiction is based; if it is not so satisfied it can and must
request the parties to provide the necessary evidence, in default of which the action
will be dismissed as inadmissible”.14

2. Relevance of rules of the lex fori

11The Regulation states when the court is to verify jurisdiction of its own motion and
when, on the contrary, such exercise is conditional upon an objection raised by one of
the parties. It says nothing, however, about the instruments available to the court in
order “to investigate the facts relevant to jurisdiction”, which, accordingly, are to be
found in the lex fori.15 The latter, in turn, might even not make any provision for the
court to autonomously act of its own motion, with the effect of imposing “the burden of
proof in this respect on the party interested in the jurisdiction”.16 This is not an
anomaly in the functioning of the European judicial area because it has always been
acknowledged that Community law does not want to “unify procedural rules but to
determine which court has jurisdiction in disputes relating to civil and commercial
matters in intra-Community relations and to facilitate the enforcement of judg-
ments”.17

12The point to be stressed is that national laws cannot operate in this sphere indepen-
dently of uniform legislation. Specifically, the principles adopted in the European
judicial area will bind the court seised in interpreting national legislation if the latter’s
application has the effect of interfering with the provisions of the Regulation, not to
speak of the obligation to safeguard the effet utile of Community law which makes it
impossible to attach any importance to domestic rules that might otherwise endanger
the full achievement of the purposes of the European judicial area.

13Quite differently, domestic regulations cannot interfere with issues such as timing and
the obligation to establish jurisdiction on the court’s own motion. Relevant to this is
the ECJ decision in the Duijnstee case, after the request for a preliminary ruling sub-
mitted by the Dutch Hoge Raad, which was in the position of having to resolve the
conflict between Art. 419 (1) of the Dutch Code of Civil Procedure (according to
which the Hoge Raad must confine its inquiry “to the grounds on which the appeal is
based”) and Art.19 Brussels Convention, corresponding to Art. 25 Brussels I Regula-
tion, according to which if a Contracting State court is principally seised of a dispute
over which the judicial body of another Contracting State has exclusive jurisdiction, it
“shall declare of its own motion that it has no jurisdiction”.18 In its decision, the ECJ
stated that the provisions of Art. 19 Brussels Convention oblige the national court to
act of its own motion to investigate the violation of exclusive jurisdiction pursuant to
Art. 22, irrespective of the fact that a domestic procedural rule may confine the in-
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vestigation solely to the arguments submitted by the parties, thus impeding considera-
tion of jurisdiction issues if the parties have not raised any objections in this respect.
The Court’s ruling is based on a more than obvious consideration, namely that Com-
munity law prevails over domestic legislation if the latter is incompatible therewith.
The Court’s decision, however, also stated that the obligation laid down by Art. 25
applies to all stages and instances of a lawsuit, and that it cannot be limited to certain
stages in the proceedings, not even as a consequence of the application of the res
judicata principle on the basis of national law. Specifically, the ECJ ruled that jurisdic-
tion has to be verified even when the question has first arisen in the context of a
submission to the Dutch Hoge Raad and not at the beginning of a legal action or in any
event during the merits phase.19

3. Irrelevance of the parties’ will

14 Art. 25 obliges Member State courts to verify exclusive jurisdiction of their own mo-
tion, giving no weight to the parties’ will. This is not surprising if one considers the
nature of the disputes mentioned in Art. 22 for which Community law has envisaged
exclusive jurisdiction. This means that the provisions of this Art. prevail over all other
jurisdictional criteria laid down in the Regulation, and that they are mandatory, mean-
ing that they cannot be overruled by any intention to the contrary expressed by the
parties to the dispute. The grounds for jurisdiction listed in Art. 22, therefore, prevail
over any other jurisdictional criteria mentioned in the Regulation and at the same time
represent a limitation on the validity of choice-of-forum clauses, and, more generally,
on the free expression of the parties’ autonomy in choosing the competent forum.
Choice-of-forum clauses that specify the court called upon to settle disputes, outweigh-
ing considerations laid down in general or special criteria envisaged in uniform legis-
lation, are, in fact, void if they depart from the exclusive jurisdiction criteria of Com-
munity law. Specifically, a prorogation clause that conflicts with the provisions of
Art. 22 may not be taken into consideration by the selected court, which is obliged
to decline its jurisdiction over the claim. At the same time, parties are not allowed to
circumvent the provisions of Art. 22 even through a tacit expression of their inten-
tions, that is to say by an uncontested appearance by the defendant pursuant to Art. 24
of the Regulation.20

15 This conclusion, which clearly emerges from a reading of the Regulation, is confirmed
by the Duijnstee decision, in which the ECJ stated that the provisions of Art. 25 of the
Regulation oblige the national court to act of its own motion to establish the violation
of exclusive jurisdiction pursuant to Art. 22, even if neither party raises an objection to
this effect.21
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IV. Verifying the grounds of jurisdiction

16The provisions in the Regulation specify when the court has to verify jurisdiction of its
own motion and when, on the other hand, this examination must be requested by the
parties in the proceedings.22 Specifically, Art. 25 states on what conditions the court
seised must verify compliance with exclusive jurisdiction governed by Art. 22 of its
own motion. This provision is completed by the following Art. in the Regulation,
Art. 26,23 which deals with examination as to jurisdiction in cases other than those
falling within Art. 22, that is to say as regards general and special jurisdiction, or
prorogation clauses based on agreements between the parties. Art. 26 states that in
such cases the court’s declaration of its own motion regarding jurisdiction is limited to
the cases in which the defendant is absent.24 Under other circumstances, an examina-
tion as to its jurisdiction by the court seised must be specifically requested by the
defendant in the framework of his or her defence.25

1. Verifying the facts relevant to jurisdiction

17Questions arise as regards the powers of the court seised in verifying the grounds of
jurisdiction in a variety of situations: (i) when the examination is based on factual
elements as well as on notions with a legal status; (ii) both when elements that are
independent of, and unrelated to, the merits of the dispute have to be analysed and
when, on the contrary, the examination is intertwined with hearing and judgment of
the merits of the dispute; and finally (iii) when the court has to conduct the exam-
ination of its own motion (in the case of exclusive jurisdiction and the defendant’s
absence) or, as the case may be, at the request of a defendant that has appeared before
the court.26

18In the absence of guidance in Community law, the only solution is to consider the
provisions of domestic law along with the principles that can be inferred from the
uniform law itself.27 Within the legal systems of the Member States, in fact, debate has
been sparked off concerning the limits to, and the powers of, the court’s examination in
the light of the principles deriving from domestic legislation.28 Notably, a particular
conflict has arisen between the so-called presentation theory, according to which the
court must confine its investigation to the facts that the plaintiff submits in its entry of
appearance, and the full cognisance theory, according to which the court must consider
all the material that is relevant for the purposes of the judgment on the merits, in-
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cluding the possibility to request explanations and additional information in accord-
ance with the procedural rules of its domestic system.29

19 As a matter of fact, neither theory would appear to be fully satisfactory, since while it is
true that the powers of the court depend on the specific provisions of the domestic law
that is taken into consideration in each case, it is just as true that the specific features
of the matter submitted for its consideration, as well as the principles adopted in the
Brussels I Regulation itself, are also significant. In this regard, the ECJ confines itself to
functional and teleological interpretative criteria, which allow the “useful effect” of
Community law to be pursued to the greatest possible extent, which includes cases in
which the Court refrains from adopting uniform solutions in that it refers national
courts to domestic laws, which necessarily differ from each other.30

20 In this context, domestic laws regarding the examination of the grounds for jurisdic-
tion are instrumental to the pursuance of the aims of Community law, of whose en-
forcement they are contributing within the framework of the Member States’ legal
systems; where there is an irremediable contrast with principles accepted at Commu-
nity level, the only solution is to disregard domestic provisions.

a) The qualification issue
21 A first aspect to be stressed is that in the framework of the examination as to juris-

diction conducted by the court seised the decisive question may be, rather than the
existence or the location of the factual element determining the ground for jurisdic-
tion, its qualification in legal terms. In accordance with the principle iura novit curia,
the identification itself of the provisions governing jurisdiction and their interpreta-
tion are among the duties of the court, which must act independently in two respects:
on the one hand it is not bound by the allegations submitted by the parties and on the
other hand it must take the above mentioned provisions into consideration in the
Community context.

22 An example might be that of a party that brings an action for damages as a result of an
unjustified breaking-off of negotiations, invoking Art. 5 (1) on contractual liability.
Although the case law of the ECJ does not require a contract to have been concluded
in order for Art. 5 (1) to be invoked, it does consider it indispensable to identify a
specific obligation freely entered into by one party with regard to the other; conse-

Art 25
19-22

Brussels I Regulation

on Jurisdiction and Recognition in Civil and Commercial Matters

456 March 2007

29 See Mankowski, in: Rauscher Art. 26 note 4. On the same point, see also Mari p. 746; Born/Fallon/Van

Boxstael, Droit judiciaire international (2001) p. 392; De Cristofaro, Il foro delle obbligazioni (1999)

p. 276; Salerno, in: Scritti degli allievi in memoria di Giuseppe Barile (1995), p. 613; Geiger/Schütze

p. 471.
30 Ferdinand M.J.J. Duijnstee v. Lodewijk Goderbauer, (Case 288/82) [1983] ECR 3663 para. 14, where the

ECJ points out that in order to construe the terms of the Brussel Convention, “it is necessary to

consider the aims of the convention” and also that the rules of the uniform law, “which seeks to

determine the jurisdiction of the courts of the contracting states in civil matters, must override

national provisions which are incompatible with it”, even where it refers back to the internal law

of member States.



quently any liability arising from the failure to conclude a contract cannot be described
as being of a contractual nature, but one that falls under the definition of torts, delicts
or quasi-delicts pursuant to Art. 5 (3) of the Regulation.

23The court seised is certainly not expected to define the events on which liability is
based according to the plaintiff’s arguments, nor can it consider its own domestic law,
but must assess these in the light of the interpretative guidelines proper to the Euro-
pean judicial area. We recall, in fact, that in interpreting the provisions of this Regu-
lation the ECJ has worked out actual “autonomous notions” or has employed “Com-
munity notions”, which are, on the one hand, strictly functional to the specific system
of rules created by the Regulation in which they are intended to operate and to be used
and, on the other hand, have the purpose of extending to all Member States, beyond
any different significance in the various national legal systems, certain connecting
factors or qualification criteria that appear to be particularly relevant in the mutual
relationships occurring throughout the European judicial area.31

24Every time, therefore, that the elements on which jurisdiction is grounded have to be
defined, it is certain that the court seised must assess them independently on the basis
of Community case law and principles existing in the European judicial area, without
considering the arguments submitted by the plaintiff, or rather the parties, in the
matter.

b) Verifying the location of jurisdictional grounds
25It appears that the court seised may arrange – based on the lex fori – for all the necessary

inquiries to be made without being bound by the assertions of the plaintiff, or rather of
the parties, even in identifying the precise location in which the element that con-
stitutes the ground of jurisdiction is situated.32 An example would be a case involving
real property rights, in which the court should examine the factual element of the place
in which the property is situated with all the preliminary investigation instruments
that its own legal system provides (Art. 22 (1)). The same conclusion would apply if
the subject at issue were the validity of a meeting resolution, in the examination of
which the court with exclusive jurisdiction would have to establish where the com-
pany’s registered office is situated (Art. 22 (2)). Another example is an action invol-
ving liability for failure to perform a contractual obligation, brought pursuant to Art. 5
(1), in the State in which the contractual obligation should have been performed. In
establishing the place of discharge of the obligation, the court is not bound by the
plaintiff’s assertions, and may thus pay heed to the defendant if he or she locates the
criterion conferring jurisdiction in another Member State, or may arrange for this
question to be further inquired into. In this connection, the court shall apply the
provisions of the lex fori, which lay down the preliminary investigation instruments
that are admissible and may be employed by the parties or by the court.
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c) Contesting the claim’s grounds
26 A different question arises when examination as to jurisdiction becomes necessary

because the grounds for the claim are disputed, for example because the very existence
of the law that is the basis of the action is challenged. In these cases, the problem arises
of establishing whether the court competent to decide whether the claim is well-
founded is the court to which the plaintiff has had recourse, based on his or her asserted
right, or whether, on the contrary, the claim must be ruled as being inadmissible.

27 The position taken up by Community case law on this question is clear in that it
recognises the court that would have jurisdiction if the claim were justified as that
enabled to take cognisance of the grounds of the claim. Specifically, the ECJ has ruled
that a dispute regarding the existence of a lease falls within exclusive jurisdiction in the
matter of real property rights and leases pursuant to Art. 22 (1).33 A similar conclusion
was reached with regard to Art. 5 (1), establishing that jurisdiction over questions
arising from a contract includes the power of considering the existence of the elements
constituting the contract itself.34 In the Benincasa judgment, the ECJ ruled that the
court specified in the jurisdiction clause of a contract has exclusive jurisdiction even if
a request is made for the contract containing the clause to be declared void.35

28 In the cases submitted to the attention of the ECJ, however, the question at issue,
rather than the presentation theory, which binds the court to the plaintiff’s assertions,
has been the adoption of an interpretation rule capable of guaranteeing, on the one
hand, certainty of law and, on the other hand, the useful effect of conflict rules relating
to jurisdiction, with the purpose of avoiding their easy circumvention as a consequence
of a dispute on the grounds for the claim. To consider that the court seised has no
jurisdiction, in these circumstances, would be to conclude that “in order to defeat the
rule contained in that provision it is sufficient for one of the parties to claim that the
contract does not exist. On the contrary, respect for the aims and spirit of the con-
vention demands that that provision should be construed as meaning that the court
called upon to decide a dispute arising out of a contract may examine, of its own
motion even, the essential preconditions for its jurisdiction, having regard to conclu-
sive and relevant evidence adduced by the party”.36

29 It is, however, important to emphasise that where jurisdiction and merits are inter-
woven, that is to say in a case where the same controversial element is the basis for the
decision regarding the claim’s admissibility and the grounds for it, a ruling on juris-
diction cannot condition the subsequent judgment on the merits. In other words, even
if the court seised states that it has jurisdiction on the assumption of the existence of a
specific circumstance that determines its jurisdiction, it does not necessarily follow
that the judgment on the merits will acknowledge the existence of this right and
guarantee the relevant protection.
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30According to this approach, the doctrine of the “double significance” of the elements
determining the existence of jurisdiction would appear to be reasonable, if establishing
these elements might also have the effect of prejudicing the decision on the merits.37

The competent court’s domestic legislation could not, then, deny the distinction be-
tween the two situations, treating them differently also for evidentiary purposes. In
fact, ECJ case law seems to allow that it is enough to assert or present the facts con-
stituting the grounds of jurisdiction envisaged in the Regulation (with those clarifica-
tions and remedies, if any, laid down by domestic law, specifically in terms of “prob-
ability” of the asserted right) for the purpose of examination as to jurisdiction, while
national laws place an actual burden of proof on the plaintiff in order to guarantee him
or her the substantial protection of the right invoked for the purposes of the judgment
on the merits.38

2. The time when the grounds for jurisdiction must be verified

31An especially delicate question is that of establishing the time the court must refer to
in examining the preconditions for jurisdiction. The problem obviously does not arise
where the jurisdiction criterion is fixed and cannot vary in the course of time. An
example is the situation of a property referred to in Art. 22 (1), which cannot move its
location unless there is a change of sovereignty over a particular area.

32It is a different matter when there is a variable element, such as the registered office of
a company, which can be moved. Obviously any legal person may move its registered
office from one Community State to another, or decide to locate it outside the Euro-
pean judicial area. In this case, to examine the effect of Community law the time must
first be identified at which the grounds of jurisdiction exist. Two different arguments
have been presented in this respect: one theory considers that Community law is of no
assistance on this point, and refers the matter to the domestic law of the court seised,
while the other theory does consider Community law, finding principles from which, as
a general rule, it may be inferred that the relevant time is that at which the action is
initiated.

33The ECJ has not taken an express stand on this subject, but in several instances has
considered the question of the time at which the preconditions for jurisdiction in the
European judicial area must be found, ruling that this must be “only at the time that
a claim in court is submitted, thus initiating the action”.39 The ECJ’s statement
would seem to elucidate the principle that the relevant time for the purposes of the
enforcement of the Brussels I Regulation is the time at the beginning of the proceed-
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ings.40 This corresponds to the general principle embodied in domestic procedural
law systems, according to which jurisdiction and competence are considered in the
light of the actual and legal position existing at the time a claim is presented.

34 To conclude, it seems possible to state that the time at which to establish domicile is
that of the beginning of the action. According to some commentators there could be
no exceptions to this conclusion, as in the Community system any elements consti-
tuting jurisdiction that may be presented in the court seised after the proceedings have
begun must not be taken into account.41

35 As a matter of fact, if one argues on the basis of the fundamental principles behind the
European judicial area, it seems necessary to consider the relevance of the factual
elements determining a ground of jurisdiction even if such elements have arisen after
the beginning of the proceedings, as this is consistent with the solution adopted in the
majority of the Member States. Practical reasons request that the situation is to be
avoided where the court seised has to decline jurisdiction in favour of a foreign court
which has in the meantime lost its jurisdiction. Such a conclusion appears all the more
appropriate when considering that within the Regulation a specific provision exists on
lis alibi pendens that is perfectly apt to avoid the overlapping of simultaneously pending
proceedings.

Article 26

(1) Where a defendant domiciled in one Member State is sued in a court of another Member
State and does not enter an appearance, the court shall declare of its own motion that it has
no jurisdiction unless its jurisdiction is derived from the provisions of this Regulation.
(2) The court shall stay the proceedings so long as it is not shown that the defendant has
been able to receive the document instituting the proceedings or an equivalent document in
sufficient time to enable him to arrange for his defence, or that all necessary steps have been
taken to this end.
(3) Article 19 of Council Regulation (EC) No1348/2000 of 29 May 2000 on the service in the
Member States of judicial and extrajudicial documents in civil or commercial matters (OJ
2000 L 160/37) shall apply instead of the provisions of paragraph 2 if the document insti-
tuting the proceedings or an equivalent document had to be transmitted from one Member
State to another pursuant to this Regulation.
(4) Where the provisions of Regulation (EC) No1348/2000 are not applicable, Article 15 of
the Hague Convention of 15 November 1965 on the Service Abroad of Judicial and Extra-
judicial Documents in Civil or Commercial Matters shall apply if the document instituting the
proceedings or an equivalent document had to be transmitted pursuant to that Convention.
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I. Preliminary remarks

1Art. 26 of the Regulation corresponds to Art. 20 of the 1968 Brussels Convention,
which it does not change substantially, apart from the reference to Community Regu-
lation 1348/2000.

2Examination as to jurisdiction by the court seised is a basic principle that allows the
European judicial area to operate properly, and this examination must naturally be
conducted using techniques, and on the basis of principles, laid down directly by
Community law itself. These techniques and principles are extremely simple to estab-
lish when the parties are present in the proceedings and the court’s jurisdiction is
justified by a contractual provision or by virtue of their specific actions in court, as
foreseen in Artt. 23 and 24.1 If these circumstances arise, the only aspect to be con-
sidered (as specified by Art. 25) is whether the matter at dispute is one reserved for the
exclusive and mandatory jurisdiction of a court in another Member State pursuant to
Art. 22.

3On the other hand, when differences of opinion arise, the system created by the Eu-
ropean judicial area allows a defendant that appears in the proceedings to object that
the court seised has no jurisdiction if any jurisdictional criterion envisaged in the
Regulation is violated. When the defendant has not appeared, however, the court
seised must verify that it has jurisdiction of its own motion, also in this case by ascer-
taining whether any jurisdictional criterion envisaged in the common system is vio-
lated. The examination must be conducted on the basis of the contents of the available
documents or on the basis of what the court establishes independently, within the
limits of preliminary investigation procedures and subject to the restrictions in, and
complying with, any further terms of reference envisaged in its legal system.2
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4 Very briefly indeed, therefore, Community rules consist in: (a) the court seised that
established its own motion stating it has no jurisdiction if the defendant does not
appear or in the event of disputes mandatorily reserved for the exclusive jurisdiction of
a single court pursuant to Art. 22;3 and (b) the defendant’s obligation to contest the
jurisdiction of the court seised, as specified in Art. 24,4 in, and not after, his or her first
defence statement, in order to prevent the uncontested appearance to be considered ex
lege as acceptance of the court chosen by the plaintiff.5

II. Assessing jurisdiction and the relevance of the defendant’s appearance

5 The joint provisions of Artt. 25 and 26 indicate that the court must, of its own motion,
conduct an examination as to jurisdiction both in the cases of exclusive jurisdiction
regulated by Art. 22 and in the event of the defendant’s failure to appear. In the other
cases, the examination as to jurisdiction is only conducted by the court seised if ex-
pressly requested by a defendant that has appeared, since his or her uncontested ap-
pearance is considered equivalent to a tacit acceptance of jurisdiction.

6 In practice, the situations in which compliance with exclusive jurisdiction has to be
examined of the court’s own motion and those in which this examination involves the
other jurisdictional criteria as a result of the defendant’s absence, are not exactly the
same. It is only in the first case, indeed, that the court must conduct the examination
immediately; in the second case the failure of the defendant to appear must first be
established, and only after this is confirmed will the court be obliged to verify, of its
own motion, compliance with the jurisdictional rules laid down in the Regulation.

7 As it has been stressed, however, the Regulation does not specify the terms for the
conduct of this examination, that is to say it does not explain “whether a court is itself
obliged to investigate the facts relevant to jurisdiction, or whether it can, or must,
place the burden of proof in this respect on the party interested in the jurisdiction of
the court concerned”, since this evaluation “is determined solely by national law”. Nor
does it clarify the instruments to be used for the purpose if the court is called upon to
verify that it has jurisdiction (it makes no difference whether the examination is to be
made of the court’s own motion or at the request of a party). This does not mean that
the application of domestic laws cannot be limited by Community law principles.6

1. Assessing jurisdiction in the event of the defendant’s absence

8 Art. 26 (1) is concerned with rules governing the enquiry as to the jurisdiction of the
court seised in civil and commercial matters in relation to disputes not falling within
Art. 22 (which are covered by an exclusive jurisdiction clause). In such a case, the
enquiry as to jurisdiction must be effected by the court before which proceedings have
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been instituted through an assessment of the criteria and the factual circumstances so
as to exclude (at least in principle) further assessments by other courts. This is parti-
cularly true with regard to the recognition of the effects of the consequential decisions
on the merits or to the assessment of the so-called lis alibi pendens and related actions.
In particular, the provision lays down that a court other than that of the defendant’s
domicile must, of its own motion, decline jurisdiction assessed on the basis of the
provisions of the Regulation where the defendant has not appeared. This rule is de-
signed to protect defendants domiciled within the European Community, so they do
not find themselves judged by courts other than those indicated in the context of the
Regulation where they have not themselves expressly or impliedly manifested their
agreement to such jurisdiction.

9The provision, thus, requires the court of a Member State to assess its jurisdiction of its
own motion in matters in the commercial and civil field, excluding those listed under
Art. 22, where certain conditions are satisfied, viz.: a) where an action is brought
before a court which has no jurisdiction pursuant to the Regulation’s provisions; b)
another Community court has jurisdiction on the basis of any criterion provided for by
the Regulation whether this be of a general or a special character or based on the
parties’ will; c) the defendant has his or her domicile within a Community State that is
different from the one of the court seised; d) the defendant has failed to appear.7 Where
all the circumstances indicated above exist, the court which has no jurisdiction will
refuse to hear the dispute independently of any application by the parties.8 This means
that the defendant will have no obligation to appear in order to contest jurisdiction
since such an assessment must be made by any court belonging to a Member State of its
own motion.

a) Requirement involving the location of the defendant’s
domicile within a Member State

10The obligation to identify lack of jurisdiction of their own motion is imposed on all
courts belonging to Member States in the context of proceedings where a party dom-
iciled in a Member State different from that in which the proceedings are instituted
has failed to appear. This condition for the operation of the provision has given rise to
considerable uncertainty and academic discussion.

11On a first reading, the provision can be easily explained on the basis of the general
principles governing the functioning of the European judicial area: Community law
only applies when the defendant is domiciled within the European Community and
leads to the granting of general jurisdiction precisely to the courts of the country where
the defendant is domiciled. It is true that provisions of exclusive jurisdiction represent
exceptions to the above principles. These, in turn, are dealt with in Art. 25 which
requires under all circumstances the assessment of whether they have been complied
with.
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12 However, the jurisdiction prorogation clause departs from the logic and consistency of
the above reconstruction.9 In theory, at least, such a clause is capable of attributing
exclusive competence to the court first seised with the matter. This is unlike the
provisions dealing with special criteria which leave the existence of the general forum
in any case intact. In particular, where a clause has been agreed between two parties
only one of which being domiciled in the Community,10 this will be subject to the
Regulation according to the express provisions of Art. 23 (1). Its correct use is however
not sufficiently protected by the uniform provisions. Art. 26 (1), indeed, imposes an
obligation on the court to confirm compliance with the criteria used in the Regulation
of its own motion only when the defendant is domiciled in a Member State different
from that of the court seised. This means that if a defendant not appearing is a party
not domiciled in the Community, a jurisdiction prorogation clause would be rendered
ineffective by the contrary interpretation of Art. 26 (1) which requires the court to
examine its jurisdiction of its own motion only where the defendant is domiciled in the
Community. If this provision is interpreted literally it leads to an infringement of
Art. 23 of the Regulation. It also represents a discrimination against parties not dom-
iciled in the European Community, not easily reconcilable with the principle of equal-
ity and non-discrimination in the defence of a party’s rights which should be guaran-
teed to all defendants in legal proceedings, irrespective of their place of domicile.11 The
contracting party not domiciled in the European Community, unlike the domiciled
party, would be required to appear before the court seised to contrast its jurisdiction
without being able to invoke the protection guaranteed under Art. 26 (1).

13 On closer inspection it appears that the provision at issue conflicts with the content of
Art. 23 even where the defendant is domiciled in the Community. In such a case,
indeed, the party domiciled in a third country could certainly initiate proceedings in
the courts indicated in the jurisdiction agreement; it could also do so, however, in the
country where the defendant is domiciled and such courts will not be able, of their own
motion, to enforce the prorogation clause for the benefit of other Member State courts.
This conclusion appears to run contrary to the principles in the field of agreements on
jurisdiction which play a role of primary importance in identifying the court with
jurisdiction within the European judicial area. Prorogation clauses, the expression of
the parties’ autonomy, are supposed to prevail over both the general and special criteria
set out in the Regulation.12
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14For the reasons set out above, different interpretations have been suggested for Art. 26
(1) which adopt diametrically opposed solutions. To avoid discrimination in the en-
forcement of the Regulation it has been suggested, on the one hand, that the existence
of a contractual prorogation may never be identified by the court of its own motion
whenever the defendant which has failed to appear is domiciled in another state of the
European Community.13 This means that the failure to appear is to be seen as an
implied choice of the defendant not to uphold the jurisdiction of the court chosen
under the agreement rather than an overall refusal of the court seised by the plaintiff.
On the other hand, according to a preferable line of interpretation, it is possible to
argue that the requirement of the domicile in a Member State provided for under
Art. 26 (1) does not apply in the event of a prorogation of jurisdiction.14 This is not
only to guarantee the effectiveness of the choice of the parties on the matter but also
because of the unacceptable consequences in terms of discriminatory treatment which
would otherwise occur.

b) Relevance of jurisdiction criteria laid down in international conventions
15Art. 26 (1) expressly provides that in a case where the defendant domiciled in a

different contracting State fails to appear before the court seised, such court must, of
its own motion, decline its jurisdiction “unless its jurisdiction is derived from the
provisions of this Regulation”. It is precisely on the basis of a literal interpretation of
the above text that it has been proposed that the courts of a Member State before
which a dispute in civil or commercial matters is brought should decline jurisdiction if
the defendant does not appear even if they have jurisdiction on the basis of provisions
contained in special conventions safeguarded by Community law. Reference is made to
the Conventions taken into account by Art. 7115 of the Regulation which lays down
that the Regulation will not affect agreements to which Member States are contracting
parties governing jurisdictional competence, recognition and enforcement of decisions
in specific matters.

16In a case brought before the ECJ the need arose to consider jurisdiction deriving from
the provisions of the Convention on the contract for the international carriage of
goods by road signed in Geneva on May 19, 1956 (so-called “CMR”), intended to apply
to all contracts involving the transport of goods by road for reward when the place for
the receipt of the goods and the intended place of delivery are located in two different
countries of which at least one is a party to the Convention.16 According to the express
provisions of Art. 25 (2) (corresponding to Art. 20 (2) of Brussels Convention) in the
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case of the defendant’s absence or failure to appear before the court, the court seised
must declare that it has no jurisdiction of its own motion unless its jurisdiction is
grounded on criteria laid down by the Community law. For this reason the Landgericht
Memmingen had declined jurisdiction notwithstanding the fact that it was the compe-
tent court under the CMR. An appeal was filed against this decision to the Oberlan-
desgericht München which referred the matter to the European ECJ for preliminary
ruling. The latter Court relied on the joint provisions of Art. 26 (1) and Art. 57,
introducing an exception to the general rule under which Community law shall prevail
over other conventions signed by Member States for cases involving special conven-
tions, that is concerned with particular matters in relation to which it is appropriate to
introduce special rules.17 On this basis it was decided that the courts seised are to
accept jurisdiction also on the basis of international conventions and, in such cases,
they are not forced to decline to settle the dispute. The ECJ decided on this point that
jurisdiction deriving from a special convention is to be included as part of the rules
applying in the European judicial area since it is precisely Community law which
safeguards jurisdictional criteria contained in special conventions. For this reason it
concluded that in a case in which a party domiciled in one contracting State has been
summoned before the courts of another contracting State and has failed to appear, the
court concerned must take account of the rules on jurisdiction contained in the rele-
vant special convention without being required to decline jurisdiction.18

2. Assessing jurisdiction in the case of the defendant’s appearance.

17 Under the joint provisions of Artt. 24, 25 and 26 the court seised, in disputes where
exclusive jurisdiction does not apply and the defendant has appeared, will only be
required to deal with the question of its jurisdiction should a specific application be
made by one of the parties. The appearance of a defendant not challenging the juris-
diction of the court seised in its initial and main defence is thus deemed to represent a
tacit acceptance of such jurisdiction according to the precise wording of Art. 24. The
only limit on this provision is compliance with exclusive jurisdiction referred to in
Art. 22.19 Acceptance of jurisdiction prevails over the other criteria set out in the
uniform law even superseding provisions contained in a clause concerned with the
choice of the competent forum. The recognition of the role of the parties’ autonomy in
the choice of the jurisdictional body leads to weight being given to the parties’ will in
all its manifestations, whether expressed prior to, or after, the initiation of proceedings.
In this context tacit acceptance is recognised as superseding agreements that may have
been concluded earlier on due to the fact that such agreements represent a willingness
of the parties that is no longer actual when the proceedings are initiated.
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18This means that if a defendant challenges the jurisdiction of the court seised, the court
will be required to make the appropriate enquiries and checks on the relevant circum-
stances to justify its jurisdictional competence. If, however, the defendant does not
challenge the chosen court’s jurisdictional competence despite entering an appear-
ance, the court seised will be entitled to consider the exercise of its jurisdiction as being
legitimate on this ground alone (as clearly stated in Art. 24) so long as it is not a matter
reserved to the exclusive and mandatory jurisdiction of another Community court
pursuant to Art. 22.

II. Assessing the service of process on the absent defendant

19The sensitive nature and importance of the failure to appear in the context of the
court’s enquiry as to its jurisdiction justifies the provisions contained in Art. 26 (2) of
the Regulation according to which the court seised will be required to stay proceedings
until it has been able to confirm that the defendant not appearing has been given the
possibility of receiving the application initiating the proceedings or an equivalent
document in sufficient time to be able to present a defence or confirm that everything
possible has been done in order to allow him or her to do so.20

20The provision is of fundamental importance and it is intended to protect the principle
of granting each party the right to controvert in a trial from the beginning and more
generally, the right of defence which may be prejudiced by the incorrect service of the
initial documentation.21 But there is more. The provision must also take account of
legitimate practical reasons, since the protection of the defendant may not be allowed
to compromise the plaintiff’s right to jurisdictional protection through the possibility
of rendering the notice or communication concerned ineffective.

21The provision has its corollary in Art. 34 (2),22 which provides that a decision of courts
of a contracting State reached in breach of the principle of the right to controvert in a
trial, may not circulate freely across the European judicial area “where it was given in
default of appearance, if the defendant was not served with the document which
instituted the proceedings or with an equivalent document in sufficient time and in
such a way as to enable him to arrange for his defence”. It must be remembered that
according to a consistent line of case law of the ECJ, the enquiry conducted by the
court (ad quem) for the recognition of a judgment, is not bound, on this point, by the
results of the enquiry conducted at the beginning of the proceedings by the first court
(a quo). In particular, from the Klomps judgment onwards, the Court has stated that
even where the original court has made an express finding on the correctness and
validity of service in terms of compliance with the rules, the court of the State in which
recognition is requested may re-examine the question of the timely nature of the
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service in order to assess whether the defendant would have been able to present its
defence.23

22 This decision has been confirmed even in cases where the assessment of whether or not
notice was given in good time, was effected on the basis of the provisions of the 1965
Hague Service Convention. The ECJ has noted that Community law seeks to guaran-
tee an effective protection of the defendant’s rights by ensuring that the assessment on
the correctness of the service is first of all entrusted with the courts of the State of
origin and then subsequently, again, with the courts of the State where recognition is
requested. The rules on recognition thus require that the court of the State where
recognition is requested carry out a check on the proper and timely nature of service
notwithstanding the decision made by the original Court in application of Art. 15 of
the Hague Service Convention, in order to confirm that a defendant who has not
appeared, had the possibility of receiving the claim in good time to be able to put
forward its own defence.24

1. Service of process on the absent defendant “in sufficient time”

23 The double enquiry when effecting a valid process service on the absent defendant
by both the court seised and by the court of the state where recognition is requested
is also indispensable when considering that the rule laid down under 26 (2) (as that
provided by Art. 34 (2)) is expressed in extremely generalised terms. This is thus
such as to give the Court a discretionary power in its assessment of the adequacy of
the time granted to the defendant to draw up its defence following the service or
communication of the document instituting proceedings. This is because it is neces-
sary to reconcile two opposing interests. On the one hand there is the plaintiff’s re-
quirement for certainty which must be able to count on jurisdictional protection of
its claims even where the defendant decides not to appear. On the other hand there
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is the requirement to guarantee the defendant’s interests – he/she must be put in a
position where he is not only aware of the claims of the other side but also to prepare
such defence it thinks best.

24Moreover, unlike the provisions of the Brussels Convention, it is no longer necessary
for the procedures existing in the country in which service or communication has been
effected to have been complied with, so long as their breach has not prevented the
absent defendant from being informed in good time of the document instituting the
proceedings. Under the Convention regime indeed, the assessment regarding service
on the absent defendant had a dual importance, being given the express provision
laying down the obligation to assess, on the one hand, the correctness of service of the
document instituting legal proceedings to be effected on the basis of the lex fori and, on
the other hand, the granting to the defendant of a sufficient period of time in order for
him or her to arrange an appropriate defence (an evaluation that was referred to the
court). No doubt had been expressed in relation to the fact that the validity of the
service and the obligation to serve the document in good time represented distinct and
cumulative guarantees for a defendant not appearing. As a consequence, the absence of
one of these two guarantees was sufficient to lead to the refusal of a request for rec-
ognition of a foreign judgment.25

25Such a scheme could, however, give added incentive to take the risk of not appearing,
since someone could take advantage of the situation which could arise following the
incorrect service of the document instituting the foreign legal proceedings, at least in
cases where the absent defendant only had to fear enforcement of the judgment in
countries other than the one in which such judgment emanated. It was precisely to
avoid the situation where the invalidity of such service could be invoked in cases
where it would not have had an effect on the actual possibility of arranging a defence,
that the Regulation eliminated the provision concerned, stating that the enquiry made
for the benefit of the absent defendant must be limited to confirming the existence of
“sufficient time to enable him to arrange for his defence”.

26It must finally be recalled that so far as the test of the validity of the service on, or
delivery to, the defendant is concerned, Art. 26 (2) expressly states that the docu-
ment instituting the proceedings does not necessarily have to be actually communi-
cated to the defendant so long as everything possible has been done to this effect.
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There is a similar provision in the Service Regulation and in the Hague Service
Convention.26

a) Inapplicability of the provision in the event of provisional measures
27 It is undisputed that the provision set out in Art. 26 (2) 2, does not apply to actions

initiated in order to obtain provisional and protective measures pursuant to Art. 31.27

On this issue European ECJ case law states that the objection to recognition on the
grounds that the introductory document must be served on, or communicated to, an
absent defendant correctly and in good time to enable him or her to arrange for a
defence, was not conceived to be applied to decisions of a provisional or precautionary
nature which, under internal law, may be made without the presence of the party
against whom they are addressed and enforced without having being communicated
prior to the decision.28 Similar considerations lead one to exclude the view that the
obligation of suspension and assessment of service must be guaranteed during the
preliminary assessment of jurisdiction where the lex fori provides for the possibility of
granting such measures inaudita altera parte. The circumstance that the party against
which the order is directed has not had the opportunity of defending itself may indeed
represent an obstacle to the circulation of the provisional measure but it will not
automatically preclude it.

b) Link between second and first paragraph
28 The discrimination in the first paragraph between defendants domiciled in the Euro-

pean Community and defendants domiciled in third States is destined to have an effect
on the Art.’s second paragraph as well. The court seised is thus required to stay pro-
ceedings while awaiting the completion of the enquiry into the correct service on an
absent defendant only in relation to the first category of defendants, leaving domestic
law to lay down the procedure to be adopted in other cases.

29 If this discrimination already raises enforcement problems in relation to the limitation
of the enquiry into jurisdiction by the court of its own motion, there is greater un-
certainty in relation to the enforcement of the second paragraph. The limitation en-
tails, in particular, two difficulties: the first concerns the operation of the uniform
judicial system itself and the second relates to the failure to comply with fundamental
defence rights.

30 With respect to the first point, the provision introduces the possibility of emanating
decisions in the European Community where the guarantee giving the absent defen-
dant the opportunity to arrange an adequate and timely defence has not been observed.
It might be that such a decision is not recognised in other Member States according to
Art. 34 (2) which lays down the principle barring the circulation of judgments “if the
defendant was not served with the document which instituted the proceedings or with
an equivalent document in sufficient time and in such a way as to enable him to
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arrange for his defence” without this principle being limited to a defendant domiciled
within a Member State.

31In the second place it does not appear justifiable that the court, in the context of a
dispute characterised by international elements, should adopt procedures intended to
safeguard the right to controvert in a trial in a discriminatory manner according to the
defendant’s place of domicile. In this regard it should be recalled that a provision of
Community secondary legislation of the kind contained in Art. 26 must be interpreted
consistently with the general principles of Community law. There is no doubt that
those general principles must include the fundamental rights guaranteed by the con-
stitutional traditions common to the Member States which can also be traced to in-
ternational treaties relating to the protection of human rights to which the Member
States have acceded. Of particular significance among such treaties is that of the
European Convention for the protection of Human Rights and Fundamental Freedoms
(ECHR), whose importance in the context of the enforcement of the European judicial
area has already been confirmed by the ECJ. Art. 6 ECHR provides that everyone has
the right to a fair trial. On the one hand, this is concerned with the speed of proceed-
ings while, on the other hand, it recognises the right to controvert in a trial (Art. 6
(3)). The enforcement of Art. 26 (2) of the Regulation does not therefore appear
compatible with Art. 6 ECHR, permitting the court to go ahead with proceedings
where the defendant is not domiciled in the Community and has not appeared without
a required adjournment to allow enquiries as to the service of the document instituting
proceedings and the timing of such service.29

2. The implications of Regulation 1348/2000/EC

32According to Art. 26 (3), the rules provided for by Art. 26 (2) are to be replaced by the
provisions of Regulation 1348/2000/EC on service and communication in the Member
States for judicial and extrajudicial documents in civil and commercial matters when-
ever “the document instituting the proceedings or an equivalent document had to be
transmitted from one Member State to another pursuant to this Regulation”.

33This means that Art. 26 (2) will cede to the provisions in Art.19 Service Regulation
whenever, in civil or commercial matters, a judicial or extrajudicial document has to
be transmitted from one Member State to another to be served on, or communicated
to, its intended recipient.30
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34 The latter provision requires that the court seised suspends proceedings in order to
confirm service whenever the document instituting proceedings has to be served
abroad and the defendant has failed to appear. The rule provides in particular that
“where a writ of summons or an equivalent document has had to be transmitted to
another Member State for the purpose of service, under the provisions of this Regu-
lation, and the defendant has not appeared, judgment shall not be given until it is
established that: (a) the document was served by a method prescribed by the internal
law of the Member State addressed for the service of documents in domestic actions
upon persons who are within its territory; or (b) the document was actually delivered to
the defendant or to his residence by another method provided for by this Regulation”.
In either case, moreover, it is necessary that “the service or the delivery was effected in
sufficient time to enable the defendant to defend”. The court seised retains therefore,
the discretion to enquire as to the sufficiency of the time limit imposed on the defen-
dant enabling it to arrange for its defence independently of the requirements of the
domestic law applying to the jurisdiction in which the service has been effected.
Compliance with the requirement of correct service or delivery with procedural time
limits laid down by the lex fori is not be enough, since the defendant must have been
given “sufficient” time that is, long enough to arrange for an adequate defence.

35 This first paragraph is thus particularly strict in confirming that service or delivery has
been effected on an absent defendant. This is then mitigated by the second paragraph
of Art. 19 which introduces an exception which Member States may decide to take
advantage of, allowing proceedings to continue once a particular period of time has
passed even in the absence of confirmation that service or delivery has been effected.
In particular, it is provided that “each Member State shall be free to make it known, in
accordance with Art. 23 (1), that the judge, notwithstanding the provisions of para-
graph 1, may give judgment even if no certificate of service or delivery has been
received, if all the following conditions are fulfilled: (a) the document was transmitted
by one of the methods provided for in this Regulation; (b) a period of time of not less
than six months, considered adequate by the judge in the particular case, has elapsed
since the date of the transmission of the document; (c) no certificate of any kind has
been received, even though every reasonable effort has been made to obtain it through
the competent authorities or bodies of the Member State addressed”.31 This exception
is equivalent to the corresponding exception contained in Art. 26 (2) in which it is
stated that service on the defendant may be waived where the claimant is able to show
that “all necessary steps have been taken to this end”.

36 The majority of Member States have taken advantage of this possibility, informing the
Commission of their wish to implement the second paragraph of Art. 19 Service Regu-
lation, permitting the court to carry out the enquiry substituting the certificate con-
firming service on the absent defendant.32 Only four countries have expressly stated
that they do not wish to take advantage of this power granted by the Service Regu-
lation, those being Italy, Portugal, Finland and Sweden.33 In these countries the court
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will not be permitted to continue proceedings where there is no confirmatory evidence
capable of proving the correct service of the related document instituting proceedings
on a defendant not appearing where such service is to be effected in another Member
State. This choice has been criticised because of the rigorous application of the provi-
sion relating to the stay of proceedings in the event of failure to enter an appearance
and the need for appropriate documentation proving that service has been properly
effected does not protect the interests of a plaintiff in cases where it is physically
impossible to produce proof of the valid performance of service applying to a judicial
document. However, this is without prejudice to the principle according to which,
while waiting for confirmation of valid service on, or delivery to, an absent defendant,
the court seised “may order, in case of urgency, any provisional or protective measures.”

37Under its Art. 19 (4) the Service Regulation makes further provisions to the effect that,
even though an absent defendant may have been correctly served, the court is required
to assess, outside cases of “judgments concerning status or capacity of persons”, whether
to “relieve the defendant from the effects of the expiration of the time for appeal from
the judgment if the following conditions are fulfilled: (a) the defendant, without any
fault on his part, did not have knowledge of the document in sufficient time to defend,
or knowledge of the judgment in sufficient time to appeal; and (b) the defendant has
disclosed a prima facie defence to the action on the merits”. This is however qualified by
the following statement: “an application for relief may be filed only within a reasonable
time after the defendant has knowledge of the judgment”.

38In this latter case, each Member State “may make it known, in accordance with Art. 23
(1) Service Regulation, that such application will not be entertained if it is filed after
the expiration of a time to be stated by it in that communication, but which shall in no
case be less than one year following the date of the judgment”. The Member States
which have already informed the Commission of the manner of enforcement of Art. 19
(4) Service Regulation have opted for a variety of different solutions. Thus it is that
while Belgium, Spain, France, the Netherlands and Scotland have laid down that the
application to remove the bar on the presentation of an appeal may be made within
one year from the decision, Greece has extended this time limit to three years. Eng-
land, Wales and Northern Ireland require compliance with the time limit for the chal-
lenge as set down in relevant domestic legislation, Ireland and Luxemburg have given
the court the task of enquiring whether the application has been made by the absent
defendant within a reasonable time starting from the date when he or she first knew of
the decision and, finally, Austria has expressly stated that it will not impose any time-
limit for the filing of the application to remove the bar.
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3. The Hague Service Convention of November 15, 1965

39 Where service or delivery is not governed by the Service Regulation 1348/2000/EC
the Convention of 15 November 1965 on the Service Abroad of Judicial and Extra-
judicial Documents in Civil or Commercial Matters will apply.34 This entered into
force on November 10, 1969, and has been ratified by 52 countries. So far as Com-
munity countries are concerned, only Austria and Malta are not parties to the Con-
vention which is binding on all other member countries.

40 Just as with the Regulation, the provisions of the Convention are applicable every time
that a particular document has to be transmitted from one contracting State to another
contracting State. In the same way as under the Regulation, Art. 15 of the Convention
provides that “where a writ of summons or an equivalent document had to be trans-
mitted abroad for the purpose of service, under the provisions of the present Conven-
tion, and the defendant has not appeared, judgment shall not be given until it is
established that a) the document was served by a method prescribed by the internal
law of the State addressed for the service of documents in domestic actions upon
persons who are within its territory, or b) the document was actually delivered to the
defendant or to his residence by another method provided for by this Convention”. In
both cases, however, it remains necessary to satisfy the requirement of transmission “in
sufficient time to enable the defendant to defend”.

41 It should also be emphasised that under Art. 15 (2) of the Convention, contracting
States have the same power as that provided for under the Service Regulation, being,
the provision that the court “may give a judgment even if no certificate of service or
delivery has been received, if all the following conditions are fulfilled a) the document
was transmitted by one of the methods provided for in this Convention, b) a period of
time of not less than six months, considered adequate by the judge in the particular
case, has elapsed since the date of the transmission of the document, c) no certificate of
any kind has been received, even though every reasonable effort has been made to
obtain it through the competent authorities of the State addressed”.

42 The provision does not prevent the possibility that the court seised “may order, in case
of urgency, any provisional or protective measures”.

43 It is no surprise that the same countries that indicated their intention to take advan-
tage of such a power under the Service Regulation have filed similar declarations for
the purposes of the enforcement of the Hague Service Convention. In particular, the
majority of Member States being parties to the Convention, have taken advantage of
the provision, allowing the courts to carry out the enquiry to replace the certificate of
service on the absent defendant. Italy, Finland and Sweden have decided to retain the
more rigorous position requiring a stay on proceedings where it is impossible to produce
proof of the correct performance of the service formalities applying to the document
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instituting proceedings. It should be noted that Lithuania, Poland and Slovenia,
among the new Member States, have not filed any declaration stating their intent to
use the more elastic system referred to under Art. 15 (2), while Cyprus, the Czech Re-
public, Estonia, Hungary, Lithuania and Slovakia (like Belgium, Denmark, France,
Germany, Greece, Ireland, Luxembourg, the Netherlands, Portugal, Spain and the
United Kingdom) have not imposed an obligation on their domestic courts to stay
proceedings in the event of the absence of a certificate confirming service on the
absent defendant, taking advantage of the provisions set out under Art. 15 (2).
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1. Summary of Arts. 27-30

1 Arts. 27 and 28 of the Regulation1 address the problem of irreconcilable judgments
originating in different Member States, by preventing those parallel proceedings which
might give rise to such judgments.2 Both give preference to the court where proceed-
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ings are first initiated. They require proceedings in other courts to cease, by requiring
the staying or dismissal of any secondary proceedings.

2Arts. 27 and 28 are each concerned with different aspects of the problem of irrecon-
cilable judgments. Art. 28 is concerned with the generic problem of irreconcilable
judgments, and in principle regulates all cases where there is the potential for incon-
sistent decisions in different Member States. Art. 27 is concerned with the specific
problem of irreconcilable judgments which compete for enforcement within Chapter
III of the Regulation. Art. 27 is thus concerned to prevent conflicting judgments (those
having mutually exclusive legal effects). Art. 28 applies to inconsistent judgments
(those which reach different conclusions, but which are legally compatible). Art. 27
is thus an aspect of the Regulation’s regime for the mutual enforcement of judgments
between Member States. But Art. 28 serves the broader goal of ensuring the co-ordi-
nation of adjudication in the Community, and promoting uniform decisions.3 As this
suggests, although Art. 27 precedes Art. 28, and is often regarded as in some sense
primary, this is misleading. Art. 27 in truth regulates a particular aspect of a more
general problem addressed by Art. 28.

3Art. 27 and 28 seek to avoid irreconcilable judgments by identifying and controlling
those cases involving parallel proceedings in which the problem is likely to occur.
Art. 27 avoids conflicting judgments by regulating cases where the two sets of proceed-
ings are legally congruent: those in which the proceedings have the same legal objec-
tive, and so may result in competing orders or awards. Art. 28 avoids inconsistent
judgments by regulating proceedings that are merely related: those in which the legal
issues are the same, although there is no risk of a competition for enforcement, because
the legal objectives are different.
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4 Art. 27 gives precedence to the first court in two ways: by requiring (not merely
permitting) the second court to decline jurisdiction if the first court asserts jurisdiction;
and by requiring the second court to stay its proceedings to allow the first court to
determine its competence. Art. 28 permits (but does not require), the second court to
stay its proceedings whenever there are related proceedings in two States, and to
decline jurisdiction if both actions may be consolidated in the first court.

5 Arts. 27 and 28 govern the procedure of the second court, except (probably) when the
second court has exclusive jurisdiction under Art. 22, which almost certainly takes
precedence,4 although exclusive jurisdiction under Art. 23 does not.5 Under Art. 27,
the second court has no choice but to desist, if the preconditions for staying or dis-
missing proceedings are satisfied. By contrast, Art. 28 confers upon the second court
discretion to stay or dismiss proceedings. Arguably, there may be in effect a presump-
tion that the second proceedings should cease,6 but the second court may choose to
allow its proceedings to continue, if it considers that the ‘presumption’ in favour of the
court first seised is rebutted.

6 Arts. 27 and 28 do not confer substantive jurisdiction upon the first court (jurisdiction
over the substance of any dispute). They merely regulate the behaviour of the court
second seised. But in effect, they confer upon the court first seised sole competence to
determine in which Member State proceedings should be brought (except it seems
where the court second seised has exclusive jurisdiction under Art. 22). If the first
court asserts jurisdiction, no other court may hear the case. If it does not, only then
may the second court consider its own jurisdiction – only if the first court declines, may
the second court assert jurisdiction. In that sense, Arts. 27 and 28 confer procedural
jurisdiction upon the first court (jurisdiction to determine jurisdiction). Such proce-
dural jurisdiction may not be compromised by another court, even indirectly. Thus, it
has been held that an English court cannot grant an injunction to restrain a claimant
from proceeding in the court first seised.7 Such relief is prohibited, although concerned
with a claimant’s conduct, not the first court’s jurisdiction, and even if that conducts is
characterized as an abuse of the process of the English court.

7 Arts. 27 and 28 are supplemented by Art. 29, which extends deference to the court first
seised to cases where both courts have exclusive jurisdiction. The operation of all three
provisions is facilitated by Art. 30, which (in effect) defines the moment at which a
court becomes seised as that at which the first legally relevant step in the proceedings is
taken.
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II. Irreconcilable Judgments in the Community

8Arts. 27 and 28 are together the engines of the Regulation’s response to parallel pro-
ceedings and irreconcilable judgments. But they cannot be seen in isolation. Another
component in the regime is the principle of exclusive jurisdiction. Art. 22 confers
exclusive jurisdiction on the courts of Member States having a unique interest in
determining particular types of dispute, as where proceedings relate to immovable
property within a Member State. Art. 23 confers exclusive jurisdiction upon any court
to the exclusive jurisdiction of which the parties have agreed. Again, Art. 34 offers a
different solution to the problem of irreconcilable judgments (which it is the object of
Arts. 27 and 28 to prevent), by determining which of two conflicting judgments shall
have priority. By Art. 34 (4), the first judgment in time prevails, but where a foreign
judgment is inconsistent with one obtained in the country where enforcement is
sought, the latter is preferred.8 The priority accorded to the court first seised is rein-
forced by the principle that jurisdictional error in the court first seised does not gen-
erally justify denying recognition to a judgment obtained there.9 Only exceptionally
does jurisdictional error justify non-recognition, as where the first court asserts juris-
diction in defiance of another court’s exclusive jurisdiction under Art. 22.10

9At first sight, it might seem sufficient to have rules for determining which of two
conflicting judgments has priority. But Art. 34 is no answer to the problem of incon-
sistent, as distinct from conflicting judgments: those which are irreconcilable but
which do not compete for enforcement. And, if Art. 34 is a cure for the problem of
conflicting judgments, Art. 27 is intended to prevent it from occurring. In the scheme
of the European regime, the possibility of resorting to the rules for the non-recognition
of conflicting judgments is itself regarded as a problem to be avoided. The importance
of the prophylactic role of Art. 27 has been emphasised by the Court of Justice. Art. 27
(in combination with Art. 28), is ‘designed to preclude, in so far as possible and from
the outset, the possibility of a situation arising such as that referred to in Art. [34], that
is to say the non-recognition on account of its irreconcilability with a judgment given
in proceedings between the same parties in the State in which recognition is sought’.11

10The interaction between these related techniques for avoiding parallel proceedings
may usefully be summarised: (1) The solution provided in Art. 34 is to be seen as a last
resort, as a problem to be avoided. Arts. 27 and 28 are the primary means to prevent
parallel proceedings and irreconcilable judgments.12 (2) In the event of parallel pro-
ceedings involving a conflict between Arts. 22 and 23, the former prevails by virtue of
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Art. 23 (5). (3) In the event of parallel proceedings involving a conflict between
Art. 22 and Art. 27, it is likely that the former must prevail.13 (4) In the event of
parallel proceedings involving a conflict between Art. 23 and Art. 27, the latter pre-
vails.14 (5) In the event of parallel proceedings involving two courts having jurisdiction
under Art. 22, the court first seised prevails, by virtue of Art. 29. (6) In the event of
parallel proceedings involving two courts having jurisdiction under Art. 23, the court
first seised prevails, by virtue of either Art. 29, or Art. 27. (7) Generally, a judgment
given in the court first seised must be recognised in another Member State, by virtue of
Art. 35 (3). (8) A judgment given in the court first seised in breach of the jurisdic-
tional rules regulating insurance and consumer contracts15 will not be recognised in
another Member State, by virtue of Art. 35 (1). (9) A judgment given in the court first
seised in defiance of another court’s exclusive jurisdiction under Art. 22 will not be
recognised, by virtue of Art. 35 (1). (10) A judgment given in the court first seised in
breach of Art. 23 must be recognised. This is not permitted as a ground of non-recog-
nition by Art. 35 (1).

III. Objectives of Arts. 27-30

1. Preventing irreconcilable judgments

11 The primary purpose of the provisions of the Brussels Convention concerning parallel
proceedings was to prevent irreconcilable judgments originating in different Member
States,16 although the avoidance of such proceedings may be regarded as desirable as an
end in itself. The case law on the Convention emphasises that the objective is to
remove any risk that the courts of different Member States might render different
judgments in the same matter.17 Reflecting its origins in Art. 220 of the EC Treaty,
the mutual recognition and enforcement of judgments between Member States was the
function of the Brussels Convention, and the avoidance of irreconcilable judgments its
paramount purpose.18 It is uncertain whether the objective of avoiding inconsistent
judgments is paramount in the scheme of the Regulation. The Explanatory Memor-
andum is ambiguous on the point.19 But the Recitals to the Regulation suggest that the
avoidance of irreconcilable judgments is but one objective of Arts. 27-30, the other
being the independent goal of ‘the harmonious administration of justice’.20 However,
the avoidance of irreconcilable judgments remains a primary objective of Arts. 27-30
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of the Regulation, although it may now be one of several objectives of equal status in
the pantheon of objectives.

12Arts. 27 and 28 are each concerned with different aspects of the problem of irrecon-
cilable judgments. Art. 27 is designed to avoid conflicting judgments: those which have
mutually exclusive effects, compete for recognition, and are thus subject to the rules for
prioritizing between incompatible judgments. Art. 28 is intended to prevent inconsis-
tent judgments: those which reach opposite conclusions, but have compatible legal
effects and so do not compete for recognition. Thus, the purpose of Art. 27 is to
prevent the vices associated with competing judgments: the inefficiency inherent in
duplication, and the threat to mutual trust between Member States. The purpose of
Art. 28, however, is to serve the independent goal of uniform adjudication within the
Community. Thus, the objective of avoiding irreconcilable judgments is broadly con-
ceived. Such judgments are to be avoided not only because they impede the Regula-
tion’s processes for the mutual recognition of judgments, but also because inconsis-
tency in itself is intolerable within the European procedural regime.

2. Ensuring procedural efficiency

13Cases concerning the Brussels Convention emphasise the overriding objective of
avoiding irreconcilable judgments by preventing parallel proceedings. But from the
outset this has been perceived as serving the higher goal of the proper administration of
justice within the Community.21 The Recitals to the Regulation suggest that the
avoidance of inconsistent judgments is but one objective of Arts. 27-30, the other
being the independent goal of ‘the harmonious administration of justice’.22 Ensuring
uniform adjudication is one aspect of procedural efficiency. In The Tatry,23 the Court
described the objective underlying what has become Art. 28 in broad terms, which
suggest a general commitment to procedural efficiency beyond merely the avoidance of
irreconcilable judgments. One of its purposes is ‘to improve coordination of the ex-
ercise of judicial functions within the Community’.24 In principle, however, there are
certainly advantages in the avoidance of such proceedings for its own sake. It is desir-
able to avoid the inefficiency of duplicate litigation, and the manipulation of the legal
process associated with a ‘rush to judgment’ in different courts. There is evidence in the
case law that what are now Arts. 27-30 are intended to serve the Regulation’s wider
objective of procedural efficiency, which requires in turn that the Regulation’s ap-
proach to parallel proceedings should be simple, certain and uniform. Thus, in Gantner
Electronic GmbH v. Basch Expolitatie Maatschappij BV,25 the Court held that it was
irrelevant in establishing congruence between different actions that a defendant to
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one of them might have raised in its defence an issue not before the other court. In so
ruling, the Court sought to uphold the ‘objective and automatic’ nature of the Art. 27
mechanism, which would be frustrated if it were to depend on the arguments advanced
in defending proceedings.26

3. Promoting mutual trust

14 The Recitals to the Regulation and recent cases on the Brussels Convention confirm
the importance of mutual trust between Member States in the administration of jus-
tice.27 Arts. 27, 28 and 29 both express and enforce the principle of mutual trust
between Member States. They ordain that the court first seised has (in effect) exclu-
sive jurisdiction to determine its own competence, which both requires and implies a
degree of trust between States. And they imply, as a consequence, that no other court
may speak to the first court’s jurisdiction. In Overseas Union Insurance v. New Hamp-
shire Insurance,28 the Court of Justice held that the operation of Art. 27 does not
depend upon a finding by the second court that the first court lacks jurisdiction. The
court second seised cannot examine the jurisdiction of the court first seised, with the
objective of ousting Art. 27 and asserting jurisdiction itself if the first court lacks
jurisdiction.

IV. Arts. 27-30 in Practice

15 The replication of litigation, between the same parties, and involving the same or
related issues may arise in two ways: if a claimant launches parallel litigation in two
courts; and if a defendant counterclaims in a different court from that in which a claim
is brought. Arts. 27 and 28 address both cases, but it is perhaps their role in the second
that is most important in practice. Arts. 27 and 28 are particularly important in prac-
tice for three reasons: they may determine the final outcome of a dispute; they en-
courage tactical litigation; and they have given fresh impetus to the practice of seeking
negative declaratory relief.

1. Determining the outcome

16 It should not be thought that Arts. 27-30 are merely concerned with allocating juris-
diction between Member States. By doing so, these provisions may have a decisive
effect, not merely on the venue for proceedings, but on their final outcome. In reality,
for most litigants in multi-state litigation, a dispute is won or lost once it is clear where
a dispute is to be heard. In most cases, a defendant sued in a disadvantageous forum will
capitulate, and a claimant denied access to its preferred court will withdraw. Moreover,
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in many cases, this will occur not when the court first seised establishes jurisdiction,
but as soon as it is seised. The very fact that any issue of jurisdiction is to be determined
in the court first seised may be enough to provoke compromise or capitulation. More-
over, the tactical importance of suing first is reinforced by the Regulation’s rules con-
cerning the recognition and enforcement of foreign judgments. Only in exceptional
cases does jurisdictional error in the court first seised jeopardise the subsequent en-
forcement in another Member State of a judgment obtained in the court first seised.
The effect is that it may almost always be worthwhile to initiate proceedings, and
persuade a court of its jurisdiction, given that any judgment will be enforceable (pre-
sumably) in the judgment court, and (unavoidably) in any other Member State. The
likelihood that the parties will settle or surrender once jurisdiction is determined, or
once a court is seised, gives Arts. 27-29 particular importance. Their effect may be to
hand final victory to the party who sues first; their role is as much substantive as
procedural.

2. Tactical litigation

17For this reason, the battle of forums is of decisive importance in litigation. It is espe-
cially significant, therefore, that the mechanical nature of Art. 27 allows well-advised
litigants the opportunity to win that all-important battle, and thus secure a perhaps
decisive tactical advantage. Certainly, the Court of Justice has complied strictly with
the logic of Art. 27, such that critics have condemned the Brussels jurisdiction regime
as a ‘forum shoppers’ charter’.29 By commencing proceedings first, a claimant will
ensure that a dispute is heard in its preferred forum, even if merely declaratory relief
is sought,30 and even if any contract between the parties purports to submit disputes to
the exclusive jurisdiction of another court.31 It may be especially tempting for clai-
mants to launch a pre-emptive strike by seising their preferred forum first where that
forum is one in which a court becomes seised for Art. 30 purposes merely by lodging the
claim (as in English law). This may be a relatively harmless precautionary measure if
the claimant has a choice whether in due course to serve the claim, and where notice
of the lodging of the claim need not be given to the defendant. Again, the effect of
Art. 27 is that claimants are now unlikely to warn defendants of the possibility of
proceedings, perhaps by sending the traditional ‘letter before action’, threatening to
commence proceedings at the expiry of an ultimatum. To do so is to run the risk that
the defendant will launch offensive-defensive proceedings in its preferred court.32
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18 As this suggests, the effect of the Regulation is to encourage a ‘race to the courthouse’.
Certainly, the importance of suing first is a feature of all cross-border litigation. But
outside the Regulation this does not necessarily mean that parallel proceedings else-
where are prevented. Outside the Regulation, parallel proceedings are the beginning
not the end of the battle of forums. By contrast, the Regulation is striking because
merely by suing first, the winner takes all. Moreover, the effect of the Regulation may
be to encourage litigation which might never have occurred at all. At a time when
many national legal systems are seeking to promote less formal means of dispute re-
solution, and to defer the moment at which the parties’ feel compelled to litigate, the
importance of winning any battle of forums that may occur, ensures that litigation will
often be a weapon of first resort.33

3. Negative declarations

19 The practical importance of pre-emptive proceedings appears to have enhanced the
importance of negative declaratory relief in the Community.34 Proceedings for a de-
claration of non-liability have the same cause and object as an action to establish the
same liability between the same parties.35 In consequence, one party may try to fore-
stall proceedings elsewhere, by applying for a declaration of non-liability in its pre-
ferred court. In a sense such relief is no different in principle from a counter-claim, nor
should it be seen as inherently devious or tactical. And, arguably, it cannot matter
(especially in the Community), where a defendant mounts its defence. But intending
claimants may find it troubling that a party, who may have no counter-claim, is en-
titled to select the forum in which a claimant’s case is heard, especially if no claim has
yet been brought, or even threatened.

20 Some limit on this practice is provided by the relevant rules of national law governing
the circumstances in which negative relief may be sought. These might confine such
relief to cases where a claim has been made against the applicant, or at least has been
clearly threatened, and are likely to impose safeguards against abusive proceedings. But
such limitations may be of little assistance in practice to the wrong-footed claimant.
Merely to seek declaratory relief is unlikely to be viewed as inherently suspect. And
even those legal systems which have traditionally regarded negative declarations with
suspicion may now treat such relief as equivalent to positive claims, requiring no
special caution.36 But it is not merely that negative declaratory relief has become
widespread in the Community. It may have a privileged status in the courts of Member
States, in so far as the fact that a case falls within the Regulation may influence how
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any national rules regulating such relief are applied. Certainly, where a declaration is
sought in the courts of a Member State, it has been said that this alone ensures that the
applicant cannot be accused of forum shopping.37 By definition, a forum available
under the Brussels Regulation is an appropriate forum.

V. Seisin and Procedural Jurisdiction

21Arts. 27 and 28 do not confer jurisdiction on the court first seised over the substance of
the parties’ dispute.38 But Art. 27 nonetheless confers jurisdiction in a broader sense,
and its importance in this respect cannot be overstated. It does not confer jurisdiction
over the substance of any dispute (substantive jurisdiction). But it confers jurisdiction
to determine jurisdiction (procedural jurisdiction). It confers jurisdiction on the court
first seised to determine whether it has jurisdiction – competence-competence, kompe-
tenz-kompetenz. And, by giving primacy to any decision concerning jurisdiction in the
first court, it prevents any other court from considering or asserting jurisdiction. In-
directly, therefore, it regulates the power of the second court to examine its compe-
tence.

22It is unsurprising that a court should be responsible for determining its own jurisdic-
tion. But this unexceptional principle has special potency in the context of the Regu-
lation. The power of the first court to address any question concerning jurisdiction
extends even to questions which bear upon the jurisdiction of the second court. In
Erich Gasser GmbH v. MISAT Srl,39 it was held that the court first seised has jurisdiction
to determine the effects of a jurisdiction agreement in favour of the second court,
where its own jurisdiction depends upon those effects. It is unexceptional that a court
has the power to determine its jurisdiction, even if that involves issues concerning the
jurisdiction of a second court. But the Regulation is singular in so far as it prevents that
second court from addressing its own jurisdiction once another court is seised. Impor-
tantly, such procedural jurisdiction is (in effect), exclusive jurisdiction. For no other
court may trespass on the power of the court first seised to determine its competence –
even if questions concerning another court’s competence arise. This is reinforced by
the principle embodied in Art. 35 that no court may decline to enforce the judgment of
another Member State on the ground that its courts have incorrectly asserted juris-
diction.

23Moreover, it is disingenuous to suggest that the power of the court first seised is merely
a power to determine its own substantive jurisdiction. At first sight it is, even if inci-
dentally questions of another court’s exclusive jurisdiction arise. But the effect of es-
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tablishing jurisdiction in the court first seised is to deny the jurisdiction of any other
court, by forcing any other court to dismiss proceedings. It is not merely to determine
the jurisdiction of the court first seised, but also to allocate jurisdiction between Mem-
ber States, and perhaps determine the final outcome by prompting compromise or ca-
pitulation.

VI. Underlying Assumptions

24 The operation of Arts. 27-30 – and, indeed, of the Regulation – depends upon certain
assumptions which, must be identified if the Regulation’s response to parallel proceed-
ings is to be understood.

1. Certainty not discretion

25 One assumption, concerning the design of the Regulation’s response to parallel pro-
ceedings, is that the appropriate forum may be sufficiently identified by the adminis-
tration of rules, rather than by the exercise of discretion. Although Art. 28 is expressed
in permissive terms – the second court may stay its proceedings in the event of related
actions – this is unlikely to import anything resembling the common law doctrine of
forum non conveniens.40 As this implies, the unstated assumption is that the procedural
rights of the parties are best protected by this means, and efficiency in litigation
achieved, by a non-discretionary regime.

2. Parity between courts

26 A second assumption is that there are no relevant differences between the courts of
Member States in terms of the legal and practical implications of litigation. This
presumably follows from the automatic, ‘blind’ operation of Arts. 27 and 29 in par-
ticular.41 Such a scheme cannot rationally operate if it is accepted that it may matter
where a case is heard. It is also implicit in the principle of mutual trust between
Member States, reflected in the fact that substantive error in proceedings in another
Member State is never a ground for non-recognition of a judgment, and the fact that
jurisdictional error almost never does so. It is implicit that there is no (material)
advantage to be secured by either party in suing (or being sued) in the courts of one
Member State rather than another. Each such court is a natural forum. This is not to
say that such differences do not to exist, rather that they are irrelevant for present
purposes.42 This has important implications. It explains a feature of the operation of
Arts. 27 and 28, which may occasion surprise, at least for common lawyers. Because the
Regulation commits itself to the assumption of parity between the courts of Member
States, the tactical implications of proceeding in one Member State not another are
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obscured. The possibility that the venue of litigation may dictate the final outcome,
because it may provoke settlement or capitulation, becomes irrelevant – as is the
possibility that the parties may have cause to sue in one court rather than another for
tactical purposes. For this reason, the familiar charge that the Regulation is a ‘forum-
shopper’s charter’, even if it has force, mistakes the assumption upon which the Regu-
lation is founded.

3. The threat of irreconcilability

27A third (and highly significant) assumption is that parallel proceedings and irrecon-
cilable judgments in the same matter are a real threat to the stability of the Regulation,
and in particular to the mutual enforcement of judgments between Member States. It is
axiomatic that the reality of this threat underwrites Arts. 27-30 – and, indeed, the very
existence of the Regulation’s jurisdiction regime. It is enough to report that this is the
key assumption upon which Arts. 27-30 are founded. But it is unclear that the threat is
in fact as serious as is supposed. It is certainly not uncommon for litigants to claim and
counter-claim in different jurisdictions. Parallel proceedings concerning jurisdiction
are a feature of cross-border litigation. This reflects the importance of venue to the
outcome of a dispute, and in particular in inspiring settlement. Nor is it uncommon for
litigants to take the initial steps in substantive parallel proceedings, with the objective
of obtaining information, or probing the other party’s case, or testing their resolve. But
the inefficiency and cost of parallel proceedings usually make it unlikely that the
parties would pursue parallel proceedings to final judgment. Moreover, the existence
of rules for selecting between conflicting judgments (perhaps by favouring the first in
time), may themselves ensure that such a conflict will not in fact arise. There will
come a time when it is evident which judgment will be obtained first, making any
other proceedings pointless, and no doubt causing the claimant in those proceedings to
discontinue. This is not to say that irreconcilable judgments may not occur. Arguably,
however, the risk is not so great that the problem could not be solved by mechanisms
for choosing between those judgments. Certainly, the real mischief in parallel pro-
ceedings may not be the threat of irreconcilable judgments, but the inherent ineffi-
ciency of such proceedings.

4. A theory of procedural justice

28A fourth assumption is that the model of litigation embodied in the European juris-
diction regime adequately secures procedural justice.43 Any defensible regime govern-
ing jurisdiction rests implicitly on the belief that it secures the parties’ procedural
rights, and in particular, the right of access to justice, better than any other. This
requirement is made concrete in the case of the Regulation by the principle that
Community law shall respect the human rights regime of the European Convention
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on Human Rights,44 although the legal relationship between the Convention and
Community law remains problematic.45 Whether Arts. 27-30 cohere with human
rights norms is no mere academic question. As the technical interpretation of the
Regulation becomes clearer, so litigants are likely to take their battle to a higher level,
and seek to exploit the opportunities for argument presented by the Convention.

29 For some, the suggestion that Arts. 27-30 promote the strongest available theory of
procedural justice is at first sight puzzling. Notwithstanding the small degree of discre-
tion permitted by Art. 28, defendants are unable to assert that the forum conveniens is
anywhere but the court first seised. They are denied the opportunity to argue that
procedural justice (to both parties) is best served by proceedings elsewhere, the essence
of the doctrine of forum non conveniens.46 Courts are unable to allocate proceedings to
the court where equality of arms is best achieved, the doctrine’s animating concern.47

But the Regulation rests upon two different assumptions, which make such considera-
tions irrelevant, indeed meaningless. First, resort to the doctrine of forum non conve-
niens is unnecessary because it is axiomatic that procedural justice is served wherever in
the community proceedings are heard. Secondly, justice is best served by a generic not
specific approach to access to justice. More precisely, the certainty and efficiency
inherent in the strict application of Arts. 27 and 28 is more conducive to access to
justice than a case-by-case assessment of the fairness of proceeding in another court.
Whatever the justice of particular cases there is thus an overall increase in just out-
comes.

a) The Gasser model
30 This model of procedural justice is starkly revealed in the decision of the Court of

Justice in Gasser.48 There one party pre-empted possible proceedings in Austria by
suing in Italy, seising the Italian courts first and ousting the jurisdiction of the courts of
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Austria. By doing so that party benefited from the much-discussed ‘Italian torpedo’ –
the tactical victory achieved by seising exclusively the courts of a system which is
notoriously subject to considerable delays. Because the parties had purported to submit
to the jurisdiction of the courts of Austria, the Court of Justice was presented with a
possible reason to override the jurisdiction of the court first seised: the Austrian court’s
jurisdiction was (or was potentially) exclusive, pursuant to Art. 23. The decision
turned on a question of interpretation internal to the Regulation: did Art. 23 override
Art. 27? But the case was also argued on the basis that it was an infringement of Art. 6
of the European Convention to subject the respondent to the delays inherent in the
Italian legal system. Cleaving strictly to the requirements of Art. 27, the Court con-
cluded that such concerns were irrelevant.49

31A prominent feature of Gasser is the fact that the Austrian court’s competence would
have rested upon the parties’ contractual agreement to its jurisdiction under Art. 23. It
was, however, not because of any breach of a right arising under that agreement that a
breach of Art. 6 was alleged. That charge turned on the delays endemic in the Italian
judicial system. But the existence of a jurisdiction clause adds another strand to the
problem of procedural fairness, although not one addressed in Gasser. To ignore such a
clause may deny the defendant in the first court access to the jurisdiction to which the
parties had prima facie submitted. However, for the Court of Justice in Gasser, the
argument that the defendant has at least a right to have the effect of such an agreement
resolved in the named court is apparently trumped by the need for procedural certainty,
as embodied in rigid deference to the court first seised. A prima facie agreement to
jurisdiction creates no right of access to justice in the named court.50 More precisely, it
creates no right that the named court should have procedural jurisdiction to determine
the effect of the agreement.

b) Gasser and access to justice
32It is uncertain whether the theory of justice implicit in Gasser is compatible with Art. 6

of the European Convention on Human Rights, which implicitly enshrines the right of
access to justice in signatory states,51 and in particular confers a right to trial within a
reasonable time.52 The Court considered that human rights considerations did not
moderate the strict application of Art. 27.53 The judgment in this respect is arresting
in two respects for what it did not say. The Court did not apparently regard the matter
as one of competence. They might have circumvented the issue by characterising it as
one concerning the compatibility of Italian national law with the European Conven-
tion, rather than the interpretation of the European jurisdiction regime. As such, it
could plausibly have been seen as a matter beyond the remit of the Court of Justice
(and properly a matter subject only to the Convention).
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33 Nor did the Court suggest that the European jurisdiction regime itself embodies and
defends a preferable theory of procedural justice, one in which access to justice is
encouraged by the certainty and simplicity of the European regime. Instead, the Court
asserted boldly that the regime was not to be modified in the light of Art. 6. Strikingly,
the Court accepted that the accusations against the Italian legal system were ‘in gen-
eral’ correct.54 However, inspired by the principle of mutual trust within the commu-
nity, and cleaving strictly to the language and logic of the Brussels Convention, the
Court insisted that procedural injustice in the courts of Member States must be ignored
in applying the European jurisdiction regime. This position echoes the controversial
decision of a German court to the effect that what is now Art. 27 may not be qualified
even if proceedings in the court first seised would breach Art. 6.55

34 The treatment of the human rights issue in Gasser raises six distinct questions:

35 i) When, if at all, is Art. 6 infringed by the operation of Art. 27? Strict application of
Art. 27 may be inconsistent with Art. 6 of the European Convention in two respects.
First, if the national law of any Member State directly contravenes Art. 6 by permitting
unreasonable delay in coming to trial, it may subvert Art. 6 to interpret Art. 27 in such
a way as to expose a party to such delay. Secondly, if a party to a jurisdiction agreement
has a right of access to any court named therein – if only a right to have the agree-
ment’s status determined there – it may undermine Art. 6 to interpret Art. 27 so as to
defeat that right. Indeed, the decision in Gasser may amount to a direction to the
named court to deny a claimant before it access to justice in accordance with the
agreement. In that sense, strikingly and uncomfortably, it constitutes an instruction to
infringe Art. 6. It is, however, unclear whether it constitutes a denial of access to justice
merely to prevent a claimant from suing in a named court. However disappointed, such
a claimant may still access justice in the court first seised.56

36 Such arguments suggest the conceptual tension between Arts. 6 and 27 inherent in the
position adopted in Gasser, and bear upon how Art. 27 might be interpreted. More
importantly for disappointed parties in such cases, they may have grounds for seeking
redress under the European Convention against the state of the court second seised.
The court second seised may itself infringe a party’s rights under Art. 6 by staying its
proceedings as Gasser insists. If so, that party would have an action against the state
concerned. With difficulty, such a stay might be said to infringe the claimant’s right to
proceed in accordance with any jurisdiction agreement. Less speculatively, a stay might
infringe the claimant’s rights in cases such as Gasser, where unreasonable delay affects
proceedings in the court first seised, by denying the claimant an expeditious trial in the
nominated court.57
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37Gasser concerned a particular situation, involving unreasonable delay in the first court,
and a purported agreement to the jurisdiction of the second court. But Art. 6 of the
European Convention might be implicated even in cases where neither feature is
present. Even in cases where no jurisdiction agreement is alleged, it could be said that
the operation of Art. 27 is unjust where proceedings in the court first seised would be
affected by unreasonable delays. This is not to deny that the cases which have arisen,
such as Gasser, do in fact involved an agreement to the jurisdiction of the second court.
But this perhaps is only because it is difficult to see how Art. 27 could in fact be
qualified in any other case, given the language and logic of the Regulation.

38Art. 27 may also be at odds with Art. 6 in cases which do not involve delay in the first
court. Other facets of Art. 6 may be involved. It is implicit in Art. 6 that a party’s right
of access to justice must be effective.58 The fact that a court has jurisdiction, and that a
claim or defence is theoretically possible, is irrelevant if there are obstructions to the
effective exercise of that right. Again, although not adumbrated as an express right
under Art. 6, it is clear that Art. 6 implies a right to equality of arms.59 Each party must
have ‘a reasonable opportunity of presenting his case to the court under conditions
which do not place him at a substantial disadvantage vis-	-vis his opponent’.60

39These emanations of the right of access to justice in civil proceedings remain largely
untested in the jurisprudence on the Convention, and have yet to be examined in the
context of the Regulation. And it is unclear whether such rights engage in purely civil
cases, or those involving parties on an equal footing.61 But it is at least arguable that a
stay or dismissal in the second court under Art. 27 is incompatible with Art. 6 if the
disappointed claimant would be materially prejudiced if required to proceed in the
court first seised, rather than the second court.62 Suppose, for example, that a party
could fund its case in the second court, but not the first, because only in the second
court is legal aid or a conditional fee arrangement available.63 Or suppose that the costs
regime in the first court makes it unfeasible for one party to proceed there.64 Or suppose
that a party would be unable to advance arguments in the first court which would be
available were it to claim in the second court, perhaps because of procedural obstacles,
or because of mandatory rules applicable in the first court.65
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40 Arguably, in any such case – and the examples could be multiplied – it would infringe
the potential claimant’s right of access to justice if the court second seised stays its
proceedings. In such cases the prejudice suffered by the disappointed party is not
merely disadvantageous, but erodes effective access to justice, and impairs the equality
of arms necessary to procedural fairness. In such cases, a disappointed claimant might
seek redress under the Convention against the state whose courts have applied Art. 27,
and thus in principle obtain damages. In reply, it could properly be argued that the
rights to equality of arms, and effective access to justice, are not absolute in the scheme
of the Convention. They may be qualified if access to justice is better secured by other
means,66 as perhaps by the procedural certainty inherent in strict adherence to Art. 27;
or if the public interest requires, as it might if the efficient operation of the Regulation
is regarded as a greater good. Which view is correct is presently uncertain

41 ii) If Art. 6 is infringed, is it necessary to qualify Art. 27? The Court in Gasser thought
not. Apparently, Art. 27 must be applied even if Art. 6 is infringed. This begs difficult
questions about the reception of the Convention within Community law. To what
extent, if at all, is Community legislation subject to the European Convention? It also
poses a question of characterisation: does the infraction lie in the national law of the
court first seised, or in the Regulation? The Court of Justice in Gasser clearly assumed
that Art. 27 is not subject to Art. 6, whatever remedies the disappointed party might
have under the Convention.

42 iii) If Art. 6 is infringed, is it possible to qualify Art. 27? There may be good reasons why
Art. 27 should be qualified. And the particular facts of Gasser afforded the Court of
Justice a rare (perhaps unique), opportunity to qualify Art. 27, by giving preference to
Art. 23. But, whatever misgivings many may have about the outcome, it is uncertain
how this could have been achieved, even in such a case, given the clear language and
scheme of the Regulation.67 It is harder to envisage how this might be achieved in the
absence of an agreement to the second court’s jurisdiction. The only solution may lie in
an amendment to the Regulation.

43 iv) If it is not possible to qualify Art. 27, are there alternative means to implement
Art. 6 within the Regulation? Even if Art. 27 admits of no qualification, a party dis-
appointed by the operation of Art. 27 may have another route to redress under the
present wording of the Regulation. Since Gasser, a court named in a jurisdiction
agreement cannot entertain proceedings once another court is seised. And it could
not subsequently decline to enforce any judgment obtained in the first court on the
basis that the latter was in error as to its jurisdiction.68 Arguably, however, enforcement
of any such judgment might be denied on public policy grounds, pursuant to Art. 34 (1)
of the Regulation, when the proceedings in the first court infringe the defendant’s right
of access to justice under Art. 6. Certainly, the Court of Justice has recognised, in
different circumstances, that a judgment obtained in breach of Art. 6 may be denied
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effect on public policy grounds.69 It is unclear, however, whether Art. 34 allows the
second court to do indirectly what it cannot do directly: ignore the competence of the
first court.

44v) If it is neither necessary nor possible to qualify Art. 27, will Art. 6 prevail in pro-
ceedings under the European Convention? Questions ii) and iii) presuppose proceed-
ings in national courts or the Court of Justice under the Regulation. They concern the
effect of the Convention on Community law. But what of the effect of Community law
on the Convention? In proceedings for breach of Art. 6, could the state whose court
has enforced Art. 27 rely in its defence upon its obligations under the Regulation? The
question raises questions of some difficulty. But it is arguable that Art. 6 must prevail.
There is support for the view that the obligations of the named court under Art. 27
cannot immunise it from its duties under Art. 6.70

45vi) If there is no infringement of Art. 6, might the operation of Art. 27 be unjust
nonetheless? The Treaty of the European Union creates a direct relationship between
Community law and the Convention. But the Convention may not be the exclusive
source of community norms of procedural justice. It may be, for example, that it is
not an infringement of Art. 6 for one party to initiate proceedings in breach of a pur-
ported jurisdiction agreement. But it may nonetheless be considered contrary to pro-
cedural justice in a broader sense. No Convention right may have been infringed, but
such considerations might be said to be relevant in the interpretation of the Regula-
tion.

3. Future developments

46Perhaps these anomalies, and the Regulation’s attenuated theory of procedural justice,
are unavoidable, given its restrictive language and unerring logic. But the problem is
likely to remain a fruitful basis for litigation, and for challenging the operation of
Art. 27 by reference to Art. 6. It is, however, uncertain what form such litigation might
take – is it properly a Regulation issue (and so ultimately for the Court of Justice), or a
Convention matter (or both)? Alternatively, it may be that some amendment to the
Regulation will eventually be necessary to ease the tension between Arts. 6 and 27, and
to ensure compliance with the principle of access to justice. Where a contract between
the parties purports to confer exclusive jurisdiction upon a court other than the court
first seised, this might perhaps be achieved by requiring the first court to stay its
proceedings until such time as the second court determines that it has no such juris-
diction.71 But this cannot be a complete solution to the Art. 6 problem. It deals only
indirectly with the Art. 6 point, by conferring primary jurisdiction on the second court.
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It is concerned with the relationship between Arts. 23 and 27 of the Regulation, not
the fairness of the first court’s process. Such an approach also leaves unanswered the
question which arises when the jurisdiction of the second court does not depend upon
agreement, yet proceedings in the first court would be unjust in the Art. 6 sense.

47 An obvious solution is that the second court should be entitled to refuse a stay in cases
where an infringement of Art. 6 is alleged. But this is easier said than done. That the
second court should critique the first court’s procedures not only subverts the principle
of mutual trust between Member States, it undermines the certainty and efficiency so
central to the Regulation. As this suggests, the tension between Arts. 6 and 27 exposes
fundamental questions about the philosophy of the Regulation, and the appropriate
response to the problem of lis alibi pendens and related actions.

VII. The Scope of Arts. 27-30

1. The subject matter of the Regulation

48 Self-evidently, the scope of Arts. 27-30 is limited to proceedings whose subject-matter
is within the scope of the Regulation.72 In Owens Bank v. Bracco73 the successful
claimant in proceedings in Saint Vincent sought to enforce the judgment obtained
there in both England and Italy simultaneously. In both countries the defendant raised
the defence that the judgment had been obtained by fraud. On the assumption that the
Italian courts were first seised of that matter, was the English court required to stay its
proceedings? The Court of Justice said no.74 The subject matter of both disputes – the
enforcement of a judgment obtained in a non-Member State – was outside the scope of
the European regime.

2. Prior proceedings and exclusive jurisdiction

49 Art. 27 continues to operate (as presumably, does Art. 28), even if it is alleged in the
court second seised that the latter has exclusive jurisdiction under Art. 23.75 Clearly,
the court first seised must decline jurisdiction once it has established that another
court has exclusive jurisdiction. But, the Court of Justice in Erich Gasser GmbH v.
MISAT Srl,76 held that any doubt as to the existence, validity or effect of a jurisdiction
agreement is for the court first seised to resolve, even if the court second seised is that
to whose jurisdiction the parties’ have purported to agree. The court second seised
cannot proceed to determine and assert jurisdiction under Art. 23 on the ground that
any jurisdiction it might have is exclusive, and thus paramount. Nor is it relevant to
suggest that its interest in resolving whether it has such jurisdiction is stronger, or that
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it is better placed to answer that question. The first court has sole responsibility for
determining its own jurisdiction, even if that raises an incidental question concerning
the exclusive jurisdiction of another court. It is for the first court alone to decide if any
jurisdiction agreement is valid, and whether it is exclusive or non-exclusive in effect.

50The decision in Gasser is highly controversial.77 It has been criticised because it under-
mines the security of jurisdiction agreements, which is damaging to commerce, and
undermines procedural certainty. It also disrespects party autonomy, and defeats the
legitimate expectations of contracting parties. As we have seen, the decision may also
be seen as being incompatible with the right of access to justice embodied in Art. 6 of
the European Convention on Human Rights.78 This concern is, however, related most
obviously to the particular facts of Gasser, in which the Italian proceedings might have
been subject to considerable delay. It is uncertain whether the mere fact that it may
jeopardise jurisdiction agreements infringes Art. 6.

51It can be too easy to criticise the decision for the wrong reasons. It is not a decision
which directly undermines jurisdiction agreements under Art. 23. It is not a decision
about the relationship between exclusive jurisdiction under Art. 23 and the jurisdic-
tion that might be conferred upon another court on any other basis. It is clear that
Art. 23 is paramount (save where the other court has jurisdiction under Arts. 22 or 24).
Nor does it mean that Art. 23 jurisdiction may be undermined by a claimant who pre-
emptively seises another court. At the stage when the question in Gasser arises, the
existence, validity and effect of any purported agreement has yet to be determined, and
cannot be assumed. The question in Gasser was a prior one: which court has respon-
sibility for determining the application of Art. 23? And the answer might at first sight
appear uncontroversial. If a court is seised, it must determine its own jurisdiction,
which may involve examining the role of Art. 23. Such a result is no different from
what might be expected in cases outside the Regulation, where few would object if one
court examines if another court has overriding jurisdiction.

52The decision in Gasser is nonetheless problematic. The position under the Regulation is
different from that which is likely to arise outside. Art. 27 does not merely confirm the
power of the first court to determine the effect of Art. 23, which may be unobjection-
able. It prevents the court named by the parties from addressing the issue, which robs
the defendant in the first proceedings of the opportunity to vindicate in the named
court any rights it might claim under the agreement. Indeed, even if it cannot be said
that the defendant has a right to be sued in the named court, it might be argued that it
has a collateral right to have the effect of the agreement determined in that court. It
might be argued that the defendant may always proceed in the named court if the first
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court declines jurisdiction on the basis of Art. 23. In that event, it would appear that the
defendant has lost nothing. But this is problematic for two reasons. First, the first court
may determine the effect of Art. 23 differently from the named court. It may conclude
that Art. 23 is no bar to its jurisdiction, although the named court would have con-
cluded otherwise. In that event, the denial of a hearing in the named court becomes
critical. Secondly, even if the first court eventually decides that the named court has
exclusive jurisdiction, this may be a pyrrhic victory for the defendant in that court. The
delay and expense involved in arguing the matter in the first court may make it unlikely
that the defendant will recommence proceedings in the named court. Moreover, the
very threat of such delay and expense may incline the defendant to capitulate as soon as
the first court is seised. In that sense, the real advantage that a claimant might achieve is
to ensure that the role of Art. 23 is never considered at all.

53 As this suggests, the essence of the objection to Gasser is that it gifts tactical victory to
the claimant in the first proceedings, although that party might have a legitimate
expectation that it could litigate in the named court. It might be supposed that the
defendant in such proceedings would only be prejudiced in cases where there is likely
to be lengthy delay before the first court resolves its jurisdiction. This possibility is
much discussed in connection with proceedings in Italy, where to launch pre-emptive
proceedings under Art. 27 is to deploy the ‘Italian torpedo’.79 But, in reality, the delay
need not be lengthy. And, delay aside, the very fact that a defendant might be required
to litigate in the court first seised may be enough to deter it from doing so. The reality is
that the ‘Italian torpedo’ is the Art. 27 torpedo. And there is nothing that a potential
defendant can do after Gasser to avoid it, except to ensure that it sues first in the
named court.

54 Whatever the correct technical analysis of the matter – Gasser merely decides which
court decides; it does not undermine Art. 23, but determines which court should police
it – the decision is cause for concern. If a contract contains a clause which purports to
confer exclusive jurisdiction upon a particular court, there is arguably a prima facie case
that it is effective. And there is perhaps reason to think that the parties intended not
only that any substantive proceedings should take place there, but also any proceedings
concerning the effect of the clause. It has been suggested that the Regulation might be
amended in future, the better to protect possible jurisdiction agreements under
Art. 23.80 One possibility is that the court first seised should be required to defer
consideration of its competence, until the named court has declined jurisdiction.

55 It is generally accepted that the position is different if a claimant in the second court
alleges, or the second court claims, exclusive jurisdiction under Art. 22.81 But the
matter is not free from doubt. The Court of Justice has indicated that the general rule
that the court second seised must stay its proceedings under what is now Art. 27
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operates ‘without prejudice to the case where the court second seised has exclusive
jurisdiction under the Convention and in particular under Art. 27 thereof ’.82 But it is
unclear whether the Court thereby intended to determine finally the superior status of
Art. 27, or merely to leave the matter open. But the argument for ring-fencing Art. 22
is compelling. It is consistent with the fact that the courts of one Member State may
decline to give effect to a judgment originating in another such State, if the jurisdic-
tion of the court of origin contravenes Art. 22 (though not if it infringes Art. 23).83 If
in such a case the judgment of the court first seised may be ignored it must follow that
deference to its jurisdiction is not required. Renewed uncertainty has arisen, however,
because the Court of Justice has suggested, perhaps unwittingly, that Arts. 27 and 28
prevails even over Art. 22.84

3. Prior proceedings and interim relief

56Art. 31 provides that application may be made to the courts of a Member State for
interim relief ‘even if, under this Regulation, the courts of another Member State have
jurisdiction as to the substance of the matter’. This ensures that Arts. 27-30 do not
regulate parallel proceedings where the second action is merely for interim relief. A
court in one Member State may grant such interim relief as may be available under its
law, in support of substantive proceedings pending in another such State. Conversely, it
appears that a court is not prevented from entertaining substantive proceedings by the
fact that related provisional measures have been sought in another Member State.85

4. Prior proceedings and national law

57The role of the Art. 27-30 regime in preventing inconsistent judgments explains why it
applies even when the courts of two Member States have asserted jurisdiction under
their national law, pursuant to Art. 4. Thus, as was said of Art. 21 of the Brussels
Convention, the rules concerning lis pendens apply ‘both where the jurisdiction of the
court is determined by the Convention itself and where it is derived from the legisla-
tion of a Contracting State in accordance with Art. 4 of the Convention’.86 There is
thus no requirement that either party be domiciled in a Member State.87 This is
justified because Art. 27 is not limited in terms to cases involving jurisdiction under
the Regulation. And it is required because the regime for the recognition and enforce-
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ment of judgments provided by the Regulation applies irrespective of the source of the
judgment court’s jurisdiction. So the efficiency and integrity of that regime would be
threatened by inconsistent judgments in different Member States whatever the
grounds upon which their courts accepted jurisdiction.

5. Prior proceedings in non-Member States

58 Controversy surrounds the extent to which – and the sense in which – Arts. 27 and 28
affect cases where the courts of a non-Member State are first seised. They cannot apply
directly, because Arts. 27, 28 (and 29) are confined in terms to cases involving parallel
proceedings in two Member States. But this leaves open the question of the correct
approach in such cases, and whether the approach of Arts. 27 and 28 might influence
the outcome. The Court of Justice in Owusu v. Jackson88 has held that courts in Member
States cannot stay proceedings, in which they have jurisdiction under the Regulation,
merely on the basis that a court in a non-Member State is the forum conveniens. In
Owusu, a defendant domiciled in England under Art. 2 had sought a stay on the basis
that Jamaica was the forum conveniens, although no proceedings were pending there.
The Court ruled that national courts cannot entertain a bare plea of forum non con-
veniens. But what if there are parallel proceedings in a non-Member State?

59 The question raises complex issues concerning the scope of the Brussels jurisdiction
regime, and the implications of Owusu, which have been much discussed.89 For present
purposes, there are three possibilities, each supported by commentators, none as yet
endorsed by the Court of Justice. (1) One possibility is that the Brussels regime does
not regulate such cases at all, so that national law legitimately applies instead. If so, the
second court would deploy its local rules concerning parallel proceedings. (2) A second
possibility is that the regime does apply in such cases, with the consequence that no
stay or dismissal is possible, because the Regulation plainly supplies no rules for doing
so. (3) A third option is that the Regulation applies (in some sense), but warrants a stay
or dismissal on grounds which mirror those in Arts. 27 and 28.90 This is justified by
consistency, and is an aspect of the alleged effet réflexe of the Regulation.

60 It is uncertain which (if any) of the above solutions the Court of Justice would favour.
The second position is intuitively unattractive. It would be curious if the Regulation
were to render national courts entirely impotent in such cases. It would seem incon-
sistent as a matter of principle if the Regulation were to give precedence to the court
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first seised when it is a court of a Member State, but not when it is the court of a non-
Member State. It is unclear, however, what merit there is in the third option. Indeed,
the reflexive argument encounters possibly fatal conceptual difficulties. It may be
desirable that the regime should have reflexive effect, presumably embodied in legis-
lation. But as it stands, what is the source of the rules for declining jurisdiction in
favour of prior proceedings in a non-Member State? Self-evidently not the Regulation
itself. But if the source of those rules is to be national law, then the Regulation is no
longer relevant. It cannot regulate cases falling under national law, because national
law can only apply in such a case because the case is outside the Regulation altogether.
But nor is it clear whether the first option survives the decision in Owusu, which at first
sight denies that national law can operate in such cases. It might do so, however, if the
relevant national law supplies rules for declining jurisdiction in favour of pending
actions abroad, perhaps akin to those of Arts. 27 and 28. This is because Owusu might
be seen as hostile only to the exercise of a discretion under national law to decline
jurisdiction conferred by the Regulation.

61The only viable solution may be to amend the terms of the Regulation, so as to allow
national courts to respond in some way to the existence of pending proceedings in a
non-Member State. Until then, the only conceptually sustainable alternative (at least
since Owusu), as well as the most attractive, may be that the handling of pending
proceedings in a non-Member State is outside the scope of the Regulation, and thus
governed by national law, at least where national law employs strict rules in cases of lis
pendens and related actions.

Article 27

1. Where proceedings involving the same cause of action and between the same parties are
brought in the courts of different Member States, any court other than the court first
seised shall of its own motion stay its proceedings until such time as the jurisdiction of
the court first seised is established.

2. Where the jurisdiction of the court first seised is established, any court other than the
court first seised shall decline jurisdiction in favour of that court.

I. Introduction

1Art. 271 is designed to avoid the situation in which a court in one Member State is
obliged to deny recognition to a judgment given in another such State by applying the
priority rules of Art. 34. It is (presumably), intended to avoid the inefficiency, and
subversion of mutual trust between Member States, that would result. Rather than
focusing on whether incompatible judgments may arise, however, Art. 27 poses a dif-
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ferent, if related question: do the two actions correspond to the extent that incompa-
tible judgments may be obtained? This does not mean, however, that the proceedings
need be identical, only that they overlap sufficiently. Thus, they need not be identical,
but they must be congruent.

2 Art. 27 is the latest attempt to regulate congruent proceedings within the Community.
Although the wording and ordering of the provision has evolved, the essential mech-
anism of Art. 27 was largely established by the original version of Art. 21 of the Brus-
sels Convention. A significant amendment, however, is that the requirement in
Art. 27 (1) that the second court shall stay its proceedings, copies the approach first
adopted in the Lugano Convention, and incorporated into the Brussels Convention by
the Accession Convention of 1989. Previously, the second court was required to de-
cline jurisdiction in the event that another court was previously seised. But this left
open the possibility that the first court would itself subsequently decline jurisdiction,
prejudicing a claimant who might have no alternative but to return to the second court
(where, at worst, the action might have become time-barred).2

3 Art. 27 operates in two ways. Art. 27 (2) ensures that, if the jurisdiction of the court
first seised is established, any other court must cede jurisdiction to that court. The
exclusive jurisdiction of the court first seised to resolve any jurisdictional conflict is
thus confirmed. Of greater practical importance is Art. 27 (1), which requires any
court but that first seised to stay its proceedings until the jurisdiction of the court first
seised is established. The purpose of Art. 27 (1) is, in effect, to confer upon the court
first seised exclusive jurisdiction to determine in which Member State proceedings
might be brought. In this sense, it is a rule concerning jurisdiction – jurisdiction to
determine jurisdiction. By contrast, by giving primacy to the established jurisdiction of
the court first seised, Art. 27 (2) is, in effect, a rule concerning the recognition of
foreign judgments – foreign judgments within the Community establishing jurisdic-
tion.

4 Art. 27 allows the court second seised no discretion, nor does the required stay or
dismissal depend upon the defendant’s application. It is expressly required that a court
must of its own motion stay its proceedings under Art. 27 (1). And it is no doubt
implicit in the peremptory language employed that it must of its own motion decline
jurisdiction under Art. 27 (2).

5 The operation of Art. 27 thus depends upon the answer to four key questions: (1)
When is each court seised? (2) When are two actions congruent, such that there is a
risk of irreconcilable ‘decrees, orders or decisions’? 3 (3) When is a court’s jurisdiction
established, such that another court can determine whether to lift a stay under Art. 27
(1), or cede jurisdiction under Art. 27 (2)? (4) What rules of evidence and procedure
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govern the second court’s actions? The first of these questions depends upon the ap-
plication of Art. 30, and is addressed below. The second, third and fourth require
consideration here.

II. The requirement of congruence

6Art. 27 does not require that the parallel actions be identical in a literal sense. If it did,
Art. 27 would affect only cases where a claimant sought identical relief, in identical
terms, in more than one Member State. Some flexibility must be permitted to accom-
modate cases where a defendant in one State counterclaims in another State, those
where there are local differences in the legal basis of each action, and those where the
subject matter of both actions only partly corresponds. Thus, Art. 27 does not require
that the two actions be identical, only that they are materially congruent – that they
correspond sufficiently that there is a risk of irreconcilable judgments. To be congru-
ent, both the parties and the substance of the proceedings must be the same.

1. The same parties

7It might be thought obvious that Art. 27 applies only to proceedings between the same
parties. But two questions arise. First, what if some, but not all, of the parties are the
same in both actions? A possible answer is that Art. 27 should not apply at all unless all
parties are the same, so that Art. 28 would apply instead. But the Court of Justice has
preferred the other possible response. Where some but not all the parties are the same,
Art. 27 operates between the common parties.4 Secondly, what if the parties are dif-
ferent legal persons, but have a common legal interest? The problem arose in Drouot
Assurances SA v. CMI,5 concerning the possible identity of interest between insurer and
insured. The Court held that whether in any action an insurer and its insured were to
be regarded as sharing the same legal interest in proceedings, was a matter for local
national law. But the Court indicated that where an insurer had sued in the insured’s
name under the doctrine of subrogation’ ‘insurer and insured must be considered to be
one and the same party’.6 Thus, if an insurer is party to one action in its own name, and
to another action in the insured’s name, it will be a party to both proceedings for
Art. 27 purposes.
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2. The same substance

8 Parallel proceedings must have the same substance, in the sense that they must share a
common legal and factual basis, and be directed at the same legal objective.7 In the
language of the Regulation, they must share a common ‘cause of action’, or as it is more
accurately expressed in the French language text, the same objet and cause.8 Neither
term translates readily into English. The objet of an action is its legal purpose, defined
by reference to the intended legal outcome. It does not concern the strategic inten-
tions or underlying motives of the parties. In The Tatry the Court of Justice expressed
the requirement of common purpose by saying that the objet of the action is ‘the end
the action has in view’.9 Thus, the legal purpose of an action to enforce a contract, and
of an action to annul a contract, is the same. It is to establish the enforceability of the
contract. The cause of the action means, not the claim itself, or the relief sought, but
the juridical basis of the claim. It ‘comprises the facts and rules of law relied on as the
basis of the action’.10

9 At root, the purpose of Art. 27 is straightforward, to avoid irreconcilable judgments –
in the sense of irreconcilable decisions, each requiring recognition under Art. 33. So it
might be supposed that whether such a risk exists is all that need be discerned for
Art. 27 to operate. But the interpretation of Art. 27 has proved to be far more complex,
focusing more on the substance of each action than directly upon the possibility of
inconsistent judgments. Before examining the requirements for the application of
Art. 27, a number of difficulties in interpretation must be isolated and overcome.

a) The (re-)interpretation of Art. 27
10 Difficulty arises because the requirement of a common substance is incompletely for-

mulated in some authentic texts of Art. 27. The English language text stipulates that
parallel proceedings are materially congruent if they involve the ‘same cause of ac-
tion’.11 As the Court of Justice has confirmed,12 however, both actions must in addition
have a common legal objective. This is indicated inter alia, by the French language text,
which states that both proceedings must share le même objet et la même cause. This is not
to suggest the English language text, and those to like effect, is incorrect. But it is
incomplete, and the requirement of a common cause of action must be read as embra-
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cing the need for a common objet in addition to a common cause. Even if the correct
test is identified, however, some conceptual obscurity remains.

11First, the expression ‘cause of action’ is potentially misleading. It does not equate
with the claim, or action itself, still less does it refer to the relief sought. It means
rather the foundation of the action, the factual and legal matrix on which the claim
depends. It means not the claim itself, but the basis of the claim. As interpreted by
the Court of Justice it ‘comprises the facts and rules of law relied on as the basis of
the action’.13

12Secondly, the Court of Justice has introduced a further concept into the Art. 27 equa-
tion, that of the ‘subject matter’ of an action. In some cases the term has merely
replaced the requirement of objet in the eyes of the Court.14 Certainly, like the require-
ment of objet, the subject matter of an action means ‘the end the action has in view’.15

13Thirdly, the requirement of a common subject matter or objet has an uncertain role.
Although technically twinned with cause, it may be in practice the only requirement
for the operation of Art. 27, apart from identical parties. The possibility that objet /
subject-matter is at root the only necessary requirement – and the use of the latter term
in preference to the former – is suggested by the Court of Justice in Gantner. There the
Court said that Art. 21 of the Brussels Convention ‘applies where two actions are
between the same parties and involve the same subject-matter .. . Furthermore, the
subject-matter of the dispute for the purpose of that provision means the end the action
has in view’.16

14If indeed, the requirement of a common cause – a common basis – has been subsumed
by the requirement of a common subject matter or objective, this would not be sur-
prising. It is perhaps hard to envisage a case where two actions have a common legal
objective (such as establishing liability for breach of contract), yet do not share a
common legal and factual basis (the factual circumstances and legal incidents of their
relationship). This is not to deny that conceptually there is a distinction between the
concepts, nor that some earlier cases defined them separately. It is also easy to imagine
proceedings which share a common basis, but do not have a common subject matter or
objective. A single contractual relationship may give rise to different claims, having
distinct legal objectives, such as a claim for the unpaid price, and another for damages
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for non-delivery of goods. There the basis of both actions might be the same, but not
the legal object of the actions. By contrast, proceedings having a common objective or
subject matter are bound to share a common legal and factual basis, while those not
having a common legal objective inevitably fall outside Art. 27. The consequence is
that the requirement of a common objective or subject matter may be at root the only
real requirement for the operation of Art. 27.

15 These difficulties suggest that a clearer, more stable conceptual structure is required for
the operation of Art. 27. In addition to the need for the same parties, it is suggested that
what is required is a common subject matter. This may be understood as an omnibus
term equivalent to the phrase ‘cause of action’ in the English language text of the
Regulation, and embracing the conceptually distinct but logically conjoined concepts
of cause and objet. In reality, however, because in practice a common legal objective is
both a necessary and sufficient condition for the operation of Art. 27, the overriding
requirement for a common subject matter is that the proceedings have a common legal
objective. Such concentration on a common subject matter may represent an organic
change in the form of Art. 27, endorsed by the Court of Justice. More radically, it might
be thought that a cleaner, more direct solution might be to pay less attention to the
correspondence between proceedings, and to focus directly on whether proceedings are
such as a likely to give rise to conflicting judgments.

16 Recently, however, the Court of Justice in Maersk has returned to a more traditional,
tripartite test, and has reverted to treating ‘subject matter’ as a synonym for objet. It has
stated that ‘three cumulative conditions’ must be satisfied to attract Art. 27: there must
be correspondence between the parties, the subject matter, and the cause of action.17

But there, perhaps inevitably, nothing in the end was served by separating the require-
ments of cause and objet, and it is unclear whether anything is served by doing so.

b) The application of Art. 27
17 Some examples illustrate when parallel proceedings will be regarded as congruent. In

The Tatry,18 it was held that proceedings in one Member State for damages, and pro-
ceedings in another for a declaration that the defendant in the other proceedings was
not liable in damages, had the same subject matter. The legal objective of both actions
was to establish the defendant’s liability in damages. In Gubisch Maschinenfabrik KG v.
Giulio Palumbo,19 the Court of Justice held, in effect, that proceedings to enforce a
contract in one Member State, and proceedings to annul it in another, have a common
object. The legal objective of both is to establish the enforceability of the contract.
Similarly, it has been held that an application for a declaration of non-liability for
causing death by negligence has the same objective as a statutory claim for wrongful
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death,20 as do cross-proceedings in different countries, concerning responsibility for a
collision at sea.21

18By contrast, an action in damages against a defendant in one country, and the defen-
dant’s application in another country to limit its liability, do not share a common legal
objective. Superficially, both actions concern the defendant’s liability. But they lack a
common objective. One action seeks to establish the existence of liability. The other,
however, is not concerned with denying liability (in which case, presumably, the
objectives would match). Far from seeking to deny the existence of liability, it seeks
to reduce such liability, which contemplates that liability might exist.22 Similarly, an
action in one country for the tort of passing off, and one elsewhere for the infringement
of a trade mark, do not share a common purpose.23 Nor do proceedings in one country
for sums due under a contract, and proceedings elsewhere for negligently inducing the
claimant to enter into that contract.24 Nor does an action to enforce a loan agreement,
and one to modify the legal status of that agreement, have a common objective;25 nor
an action to enforce an arbitration agreement, and another action to establish the
parties’ substantive liability;26 nor an action to recover a sum due from a defendant,
and one to establish a proprietary interest in the defendant’s assets.27

c) A problem of characterisation
19The application of Art. 27 creates a problem of characterisation. Before a court can

determine whether two (or more) sets of proceedings are congruent, it must identify
the basis and objective of each action. In effect, a court must characterise both actions
so as to identify their essential features. But this task is harder than might appear,
because the manner in which each action has proceeded under the local law of the
state in question might disguise its essential features. Differences in form, idiom and
procedure may conceal the essential similarity between different actions.

20The Court of Justice has approached the problem by ignoring differences under local
law, and focusing on the essence of each action. In The Tatry28 the question was
whether two actions are congruent if in one State the proceedings are classified as
proceedings in rem, and in the other they are classified as in personam. The Court held
that the classification of a claim under national law is not material for the purposes of
establishing congruence. Because the requirements of common cause and object are
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Community concepts, they ‘must therefore be interpreted independently of the spe-
cific features of the law in force in each Contracting State’.29 Thus, an action for
damages in one State, and one for a declaration of non-liability for the same loss in
another State, were materially congruent.

21 A different but related problem arose in Gantner Electronic GmbH v. Basch Expolitatie
Maatschappij BV.30 For the purposes of establishing congruence between two actions is
it relevant that the defendant in one action has raised by way of defence an issue which
is not before the other court? The Court of Justice said that any such defence should be
ignored for the purpose of establishing congruence.31 Congruence existed when two
actions shared the same subject-matter, meaning the same end in view. They would
have that common element regardless of any defence raised in either set of proceed-
ings. Moreover, Art. 27 operated at the moment of seisin, at the moment proceedings
were initiated. So subsequent arguments deployed by the parties were irrelevant to the
application of Art. 27.

3. Establishing Jurisdiction

22 The concept of establishing jurisdiction is the fulcrum of Art. 27. The second court
must grant a stay under Art. 27 (1) ‘until such time as the jurisdiction of the court first
seised is established’. Thus, any stay such stay will be lifted once it is clear that such
jurisdiction has not been established. Under Art. 27 (2) the second court must decline
jurisdiction where ‘the jurisdiction of the court first seised is established.’ If it is es-
tablished, the second court must decline jurisdiction under Art. 27 (2), and any pre-
vious such a stay will be superseded. But when is jurisdiction established, or not es-
tablished? There is no indication in the Regulation. Presumably, a finding in the first
court to the effect that jurisdiction exists or not is sufficient. But consider the position
in those Member States whose procedural law permits or requires the parties to argue
simultaneously issues concerning both jurisdiction and the merits of the case. Presum-
ably, the mere fact that a court has embarked upon consideration of the merits does not
mean that its jurisdiction is established.

23 It should be noted that it is incorrect to assume that a stay need only be granted once
the jurisdiction of the court first seised is established.32 Seisin and establishing juris-
diction are distinct operations. As Art. 27 (1) contemplates, the first court may be
seised (and a stay required in the second court), although the issue of jurisdiction has
not yet been established (or even addressed). Art. 27 (2) operates only once the first
court has accepted jurisdiction over the substance of the dispute. But Art. 27 (1) is
triggered immediately that proceedings in the first court are initiated.
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IV. Procedure in the second court

24Whatever the legal requirements for a stay or dismissal under Art. 27, questions remain
concerning the procedure to be followed in the second court. Of particular importance
is the express requirement in Art. 27 (1) that the second court shall of its own motion
stay its proceedings. This phrasing clearly removes from the court the option, permit-
ted by the Brussels Convention, of dismissing rather than staying the action, and
ensures that a court can act in the absence of an application by the defendant. But
when and how should a court act in the absence of such an application?

25Presumably, a defendant may make such application to the court as national law
permits, even if the application is that the court itself moves to grant a stay. Again,
at a minimum, if the second court’s power to act sua sponte is to have any content, it
must at least be required to examine whether a stay is justified in any case where the
circumstances suggest that Art. 27 may be relevant.33 But is more required? To oblige a
court to examine each case before it for signs that Art. 27 may operate, as well as being
impractical, would exceed what is necessary to give meaning to the provision. Pre-
sumably, however, the national procedural law of individual Member States may re-
quire courts to make such enquiry when their jurisdiction is invoked, if only perhaps in
limited cases, such as those involving parties originating, or events occurring in other
Member States. In English law, for example, service of process abroad in a case under
the Regulation is permitted only if the claimant states that no proceedings are pending
in another Member State.34 It is perhaps inevitable that such matters are reserved to
national law, although some lack of uniformity in the operation of Art. 27 may result.

Article 28

1. Where related actions are pending in the courts of different Member States, any court
other than the court first seised may stay its proceedings.

2. Where these actions are pending at first instance, any court other than the court first
seised may also, on the application of one of the parties, decline jurisdiction if the court
first seised has jurisdiction over the actions in question and its law permits the conso-
lidation thereof.

3. For the purposes of this Art., actions are deemed to be related where they are so closely
connected that it is expedient to hear and determine them together to avoid the risk of
irreconcilable judgments resulting from separate proceedings.

I. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

II. The Evolution of Art. 28 . . . . . . . . . . . . . 3

III. The Purpose of Art. 28 . . . . . . . . . . . . . . . 5
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V. Pending Proceedings . . . . . . . . . . . . . . . . . . 12

VI. Related Proceedings . . . . . . . . . . . . . . . . . . . 13

1. Conceptual Problems . . . . . . . . . . . . . . . 15

a) Evaluating the risk of

irreconcilability . . . . . . . . . . . . . . . . . . 16

b) Relatedness and connectedness 24

c) Relatedness and discretion . . . . . . 25

2. Examples of Related Proceedings . . . 26

VII. The Art. 28 Discretion . . . . . . . . . . . . . . . 28

1. The scope of the discretion . . . . . . . . . 29

2. The nature of the discretion . . . . . . . . 33

VIII. The Relationship between

Art. 28 (1) and (2) . . . . . . . . . . . . . . . . . . . . 37

I. Introduction

1 Art. 281 (1) confers upon the courts of Member States discretion to stay their proceed-
ings if a related action is pending before a court previously seised. In principle, two
actions are related when likely to yield inconsistent judgments, although it is unne-
cessary that they should conflict, in the sense that they each compete for recognition.
Art. 28 (2) confers a discretion to decline jurisdiction, where both actions are pending
at first instance, if the procedural law of the court first seised law allows the actions to
be consolidated. Importantly, however, it does not require a court to take either course.
The second court may opt to allow its proceedings to continue.

2 The rationale underlying Art. 28 (2) is that the second court should in principle
dismiss an action which may be consolidated with another action pending in the first
court. But, as the requirements for the operation of Art. 28 (2) confirm, this is possible
only in particular circumstances. It is feasible only in those cases where the first court
has jurisdiction over both actions, and where its proceedings are at first instance,
because only then is consolidation possible. There may, however, be a risk of incon-
sistent judgments beyond cases where consolidation is possible. The same issues may
arise, and thus a risk of inconsistency between two court’s findings, even if the actions
are not capable of consolidation, and even if the first action has reached the appellate
stage. So Art. 28 (1) confers a broad power on the second court to stay its proceedings
in any case involving related proceedings.

II. The Evolution of Art. 28

3 The origins of Art. 28 lie in Art. 22 of the Brussels Convention, which established the
principle that the second court has discretion to halt proceedings in the event of
previous, related proceedings in another court. But in two important ways the opera-
tion of Art. 28 is different. First, in the Regulation the requirement that both proceed-
ings should be pending at first instance qualifies only the power to decline jurisdiction
under Art. 28 (2), not the power to stay proceedings under Art. 28 (1). In the Brussels
and Lugano Conventions it applies to both powers. The reasons for insisting that both
proceedings be at first instance are neither clear, nor without difficulty.2 It is said that
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in the former situation, if the first action has reached the appeal stage, and the second
court declines jurisdiction, it may be difficult for the claimant to commence fresh
proceedings in the first court, where the related action is on appeal. But if the second
court merely stays its proceedings, there is at least the possibility that a claimant may
seek to revive its claim there if proceedings in the first court are indeed prevented. So
there is no need to insist that both proceedings are at first instance. Again, it might be
thought that Art. 28 should in principle operate when proceedings in the first court
have reached the appeal stage, which suggests that the proceedings need not be at first
instance. But where the reason for declining jurisdiction is that consolidation is pos-
sible in the first court, the benefits of an omnibus action would disappear unless con-
solidation could be effected at trial. Indeed, consolidation is likely to be impermissible
except when proceedings are at first instance.

4Secondly, Art. 28 (2) provides that the second court must ensure that the local law of
the first court permits consolidation, before the second court declines jurisdiction. This
removes an ambiguity present in the wording of the Art. 22 of the Conventions, which
might be read as requiring that consolidation be permitted in the second court.

III. The Purpose of Art. 28

5Like Art. 27, Art. 28 is concerned with avoiding irreconcilable judgments by prevent-
ing parallel proceedings. But it is broader than Art. 27 in its reach. The subject matter
of the proceedings (their basis and object) need not be the same, nor need both pro-
ceedings involve the same parties (though they might). It is enough that the proceed-
ings are ‘related’.

6Art. 28 has a wider ambit than Art. 27 in another sense. The purpose of both is to avoid
the risk of ‘irreconcilable judgments’. But this conceals an important difference be-
tween Arts. 27 and 28. Both are concerned with irreconcilable judgments, as defined
by Art. 32: with contradictory decrees, orders or decisions. But Art. 27 seeks to avoid
resort to the Regulation’s rules for allocating priority between conflicting orders or
awards. By contrast, the purpose of Art. 28 is to avoid inconsistent decisions, even
though the orders made in each case might be capable of separate enforcement without
conflict. Thus Art. 27 is concerned with judgments which are conflicting, in so far they
compete for recognition, while Art. 28 is concerned with those which are inconsistent,
in the sense that they are irreconcilable, yet legally compatible. As the Court of Justice
has expressed it, the animating purpose of Art. 28 is ‘to improve coordination in the
exercise of judicial functions within the Community and to avoid conflicting and
contradictory decisions, even where the separate enforcement of each of them is not
precluded’.3
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7 The different spheres of operation of Arts. 27 and 28 may be highlighted by recalling
that Art. 28 operates even if the parties in both proceedings are different, or if there is
no common cause of action. In such cases, there may no risk of conflicting orders, each
requiring enforcement, but the decisions may be inconsistent. This difference, ob-
scured by a common preoccupation with ‘irreconcilable judgments’, may be illustrated
by reference to an example given by Advocate General Darmon.4 D1 and D2 are
accused of joint responsibility for an accident. Each is domiciled in a different Member
State, and each is sued in their respective domiciles. One court finds against D1, the
other dismisses the action against D2 on the basis that no compensable damage has
been suffered. Neither judgment prevents enforcement of the other. But they involve
inconsistent judgments on a common issue.

8 But why is it necessary to avoid judgments which, although inconsistent, do not have
legally contradictory effects? There is no waste of legal resources if each is effective,
and no erosion of the principle of mutual respect between Member States if ultimately
each is capable of recognition. One answer is that it is inefficient, and confounds the
proper administration of justice, for two courts to address the same issue. But the vices
of parallel litigation are not directly the Regulation’s concern. Another answer is that
uniformity in adjudication is an objective of the Regulation, whether or not the en-
forcement of conflicting judgments is involved. Such uniformity is implicit in the very
idea that a judgment obtained in one Member State should be recognised throughout
the Community. Such uniformity is directly subverted, however, if two courts are able
of giving inconsistent judgments in the same matter. In such cases, a stay or dismissal
under Art. 28 is ‘conducive to the substantive uniformity of judicial decisions’, which is
‘in conformity with the objectives pursued by the Brussels [Regulation]’.5

IV. The Operation of Art. 28

9 The operation of Art. 28 is somewhat complex, partly because of differences between
its two limbs. Both Art. 28 (1) and Art. 28 (2) confer upon the second court discretion
to decline to exercise jurisdiction. But under Art. 28 (1) this takes the form of a stay of
the second court’s proceedings, while under Art. 28 (2) the second court may dismiss
the proceedings. Again, Art. 28 (2) engages only if the related proceedings are both at
first instance. Art. 28 (1), however, operates even if the second court is seised after
appellate proceedings have started in the first court. A further difference is that Art. 28
(2) operates only if the first court has jurisdiction over both actions, a requirement
absent from Art. 28 (1). Moreover, the second court has a different role under each
limb. Unlike Art. 28 (1), Art. 28 (2) provides that proceedings may be dismissed on
the application of one of the parties. The implication is that the second court may of its
own motion stay its proceedings under Art. 28 (1), although in practice it is uncertain
how it could be aware of the earlier proceedings unless they are brought to its attention
by one of the parties.
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10The particular purpose underlying Art. 28 (2) dictates the more specific preconditions
for its operation. Because its objective is to allow the consolidation of all proceedings
in the court first seised, it operates only if consolidation is possible in principle – if the
first court has jurisdiction over both actions, and if the first court’s proceedings are at
first instance – and if the local law of the first court otherwise permits consolidation.
The particular purpose of Art. 28 (2) also means that the second court may – indeed,
must – examine the jurisdiction of the first court, to ensure that the latter has juris-
diction over both actions. In this respect, Art. 28 (2) provides a limited exception to
the principle that the courts of one Member State may not examine the jurisdiction of
another such State.

11The operation of Art. 28 depends principally upon four matters: the concept of pend-
ing proceedings; the concept of related proceedings; the nature and scope of the second
court’s discretion; the relationship between Arts. 28 (1) and (2).

V. Pending Proceedings

12Art. 28 (1) operates where related actions are pending in different Member States.
Art. 28 (2) applies where those actions are ‘pending at first instance’. Proceedings are
presumably pending for the purposes of Art. 28 (1) when both courts are seised in
accordance with Art. 30. But the concept of proceedings pending at first instance is
more problematic. Inevitably the courts concerned must be seised under Art. 30. But
two further questions arise: when does a court become seised at first instance; when does
it cease to be so seised? Neither question is definitively answered by the Regulation,
the case law, or in the literature. Presumably, however, whether actions are pending at
first instance is a community matter, requiring an autonomous interpretation. Princi-
ple suggests that there should be no necessity that the relevant courts have accepted
jurisdiction, because the issue of jurisdiction may be in dispute at first instance. But it is
uncertain whether a hearing date must have been fixed, or whether mere seisin is
sufficient. As to when proceedings cease at first instance, it must be enough that
judgment has been given, provided that no further application to the trial court re-
mains possible.

VI. Related Proceedings

13Central to the operation of both limbs of Art. 28 is the concept of ‘related’ proceedings
(the proper understanding of which explains how Art. 28 differs from Art. 27). Art. 28
(3) provides that ‘actions are deemed to be related where they are so closely connected
that it is expedient to hear and determine them together to avoid the risk of irrecon-
cilable judgments resulting from separate proceedings’. But we have seen that the term
‘irreconcilable judgments’ is ambiguous. It might be understood narrowly, to mean
judgments involving inconsistent orders (or awards). Or it might be taken broadly, so
as to embrace cases where the findings made in both courts are incompatible, although
the terms of the orders made are not. The narrow view, however, would tend to make
Art. 28 redundant, by requiring (in effect) that both proceedings have the same legal
objective. It would mean that actions are related where they might result in two
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conflicting judgments, such that the Regulation’s rules for conferring priority between
such judgments would apply.6 If, however, Art. 28 is to have an independent role, the
concept of relatedness must be broader than the concept of congruence upon which
Art. 27 depends. And the definition of ‘irreconcilable judgments’ in Art. 28 (3) must
be wider than that required in Arts. 34 (3) and (4), which regulate priority between
inconsistent orders.

14 In The Tatry7 the Court of Justice rejected the argument that proceedings are related
only when they disturb the European regime for the enforcement of judgments, by
leading to two equally valid but contradictory orders. They defined the term ‘irrecon-
cilable judgments’ broadly to mean judgments which come to opposite conclusions,
but which do not have contradictory effects. As the Court said, the goal of avoiding
irreconcilable judgments is in this context the goal of avoiding ‘conflicting and con-
tradictory decisions, even where the separate enforcement of each of them is not
precluded’.8

1. Conceptual Problems

15 However, the test of relatedness remains in some respects uncertain. This stems from
the tension between giving Art. 28 a broad interpretation, as required by the Court of
Justice,9 and the difficulties that might arise in doing so. No doubt the goal of avoiding
inconsistent judgments is served by taking a broad view, and capturing a wide range of
cases within Art. 28. But too broad an approach may undermine the procedural effi-
ciency which is also a goal of the Regulation, by requiring courts to speculate about the
likely connectedness of proceedings. Moreover, it is uncertain how broad an approach
is actually required. There is a continuing debate about the precise purpose of the
provisions: is it intended to prevent any overlap between proceedings, or merely in-
consistent decisions, orders and awards? But a more practical problem also underlies
Art. 28. Should courts adopt a technical, intricate approach to its operation, or should
they take a less refined, more common sense stance? It is perhaps unsurprising that one
leading national judgment on the problem of related actions deliberately avoids such
intricacy in favour of a less technical, common sense approach.10 But it is uncertain
how cases could in practice be argued and decided without reference to the precise
conceptual components of Art. 28.
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a) Evaluating the risk of irreconcilability
16A cluster of conceptually distinct, yet practically intertwined, problems concern the

evaluation of the risk of irreconcilable judgments:11

17i) The degree of risk. One aspect of the problem concerns the required degree of risk. Is
any risk of irreconcilability sufficient? Or is some higher degree of likelihood required?
There is no definitive answer. A broad reading of Art. 28 suggests that any risk should
be sufficient, however unlikely. And the Court of Justice may favour this view, having
stated that the interpretation of Art. 28 ‘must be broad and cover all cases where there
is a risk of conflicting decisions’.12 This may be supported for reasons of efficiency. It
cannot have been intended that the second court should engage in speculation as to
what might transpire, for that subverts the procedural certainty prized under the Regu-
lation. It is surely not appropriate that the second court should indulge in lengthy
examination of the possible arguments and conclusions that might be made in the
court first seised. However, for any risk of irreconcilability to trigger Art. 28 would
mean that a stay or dismissal would be granted more often than not. Given that Art. 28
concerns the lesser evil of inconsistent judgments (not the conflicting judgments of
Art. 27), it may be doubted that it should be so broadly interpreted.

18ii) The standard of proof. Allied to the degree of risk required is the question of what
standard of proof is to be applied in determining inconsistency. A prima facie case, a
strongly arguable case, proof beyond reasonable doubt? There are suggestions that the
standard of proof should not be strict,13 thereby avoiding evidential difficulty, uncer-
tainty, and procedural inefficiency.

19iii) The definition of judgment. What precisely is a ‘judgment’ for Article 28 purposes?
Article 27 is intended to avoid competing judgments having contradictory legal ef-
fects. It follows that a judgment for Article 27 purposes is a judgment in a narrow sense,
referring not the court’s reasoning, but to its conclusions. This reflects the language of
Article 32, which defines a judgment as a ‘decree, order, decision or writ of execution’,
and determinations of a similar character. And it reflects the fact that Article 27 is
concerned only with proceedings having the same legal object. But Article 28 is not
directed at avoiding contradictions at the recognition and enforcement stage, but at
preventing the conceptual inconsistency of overlapping proceedings. This suggests
that what constitutes a judgment must be understood more broadly for Article 28
purposes. It appears to refer both to a court’s final decision, and to the reasoning which
supports it – not only to its conclusions, but to the statements made and reasons given
by the Court in reaching those conclusions. As Advocate General Tesauro has said,
Article 28 is intended to ‘obviate the danger of judgments which conflict with each
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other, albeit only as regards their reasoning’.14 And, as the Advocate General said, the
court second seised should deploy Article 28 ‘whenever it considers that the reasoning
adopted by the court hearing the earlier proceedings may concern issues likely to be
relevant to its own decision’.15 Even if proceedings do not share the same legal objec-
tive – even if they do not seek a determination of the same legal issue – they are
embraced by Article 28, if the proceedings engage with the same issues.

20 iv) The relevant issues. Art. 28 revolves around the risk of irreconcilable judgments. A
theoretically distinct, but practically interlinked, question concerns which issues are
relevant in assessing that risk. Is the second court confined to considering only those
issues central to the principal object of the proceedings, or may it consider all issues
before the first court? The answer is uncertain, although in a leading English case the
latter, broader view was adopted.16

21 In Sarrio v. Kuwait Investment Authority17 the claimant had sued the defendant in Spain
in 1993, with the object of establishing the defendant’s liability for sums owed by
another company. It subsequently sued the same defendant in England, this time
alleging that it had entered into certain contracts only because of misrepresentations
by the defendant. It was apparent that some discussion of the alleged misrepresentation
might arise in the Spanish proceedings, but that such issues were incidental to the
object of those proceedings. The Court of Appeal therefore held that the actions were
not related, on the basis that proceedings are related only if the proceedings have
‘primary’ issues in common: those which are central to both actions, because nescessary
to the final decision.18 The House of Lords rejected this approach, and held the pro-
ceedings to be related. It is enough that any common issues might arise. In so deciding,
the House of Lords committed itself to a broad definition of a judgment for Art. 28
purposes. In so far as it considered that even issues which might arise in proceedings are
relevant, it also by implication subscribed to the view that any risk of irreconcilable
judgments is sufficient.

b) Relatedness and connectedness
22 What is the relationship (if any) between the test of relatedness in Art. 28, and the

apparently similar concept of connectedness used in Art. 6 (1)? Art. 6 (1) provides that a
Community-domiciled co-defendant may be sued in the courts of another co-defen-
dant’s domicile ‘provided the claims are so closely connected that it is expedient to
hear and determine them together to avoid the risk of irreconcilable judgments result-
ing from separate proceedings’. It is unsurprising that Art. 6 (1), like all the grounds of
jurisdiction in the Regulation, should be orientated towards avoiding irreconcilable
judgments. And the Court of Justice has conflated the two provisions, using the con-
cept of relatedness in the context of Art. 6 (1).19 But the significance of the Court’s
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approach is uncertain. Certainly, it does not follow from the parallelism between the
provisions, that the tests of relatedness and connectedness are the same. The objective
of avoiding irreconcilable judgments in Art. 6 (1) is subject to countervailing consid-
erations which do not impact upon Art. 28. Art. 6 (1) is an exception to Art. 2, and
should be interpreted narrowly. And in principle courts should not too readily assert
jurisdiction over a party merely because it is a co-defendant in pending proceedings.
Not only are such considerations absent from Art. 28, but the Court of Justice has
indicated that Art. 28 is to be interpreted broadly – how broadly, however, remains
uncertain.

c) Relatedness and discretion
23What is the relationship between the process whereby a court determines whether

proceedings are related, and the exercise of discretion? It should be recalled that there
is a distinction between a court’s determination of whether proceedings are related,
and its discretion to stay or dismiss proceedings. In the scheme of Art. 28, the risk of
irreconcilable judgments goes to the first operation. But is it also relevant to the sec-
ond? Advocate General Lenz has suggested that it does.20 Arguably, therefore, even if
any discernible risk of irreconcilability means that proceedings are related, the like-
lihood of the risk maturing is a relevant consideration in considering whether to stay or
dismiss proceedings.

2. Examples of Related Proceedings

24Proceedings will be related when the same legal issue arises in two actions involving
different parties. In The Tatry,21 a group of cargo owners brought proceedings in one
Member State against a shipowner, for breach of a contract for the carriage of goods by
sea. Another group of cargo owners then sued in another Member State, for breach of
an independent but identical contract for the carriage of goods, which formed part of
the same cargo, carried on the same vessel. There was no risk of conflicting judgments,
because the actions were legally distinct. But the same issues were involved, so there
was a risk of inconsistent judgments in the two proceedings.

25Again, in the following cases it has been held that two parallel actions were related:
where one concerned an action for breach of contract, and the other concerned breach
of a different but identical contract;22 where there were proceedings in one country for
fraud in connection with certain sums, and a tracing action elsewhere to recover the
same sums;23 where in one action a declaration was sought to enforce an arbitration
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agreement, and in the other the defence to the substantive claim was that the dispute
should be submitted to arbitration;24 where in one court an action was brought in
damages, and in the other there were proceedings to limit any liability that might
arise.25 By contrast, the following parallel actions involving the same parties have been
held not to be related: an action concerning the infringement of a trade mark, and
another for passing off;26 an application for an injunction to enforce an arbitration
agreement, and proceedings concerning the parties’ substantive dispute.27

VII. The Art. 28 Discretion

26 Art. 28 confers upon the court second seised discretion to decline to exercise jurisdic-
tion. Under Art. 28 (1) the court has discretion to stay its proceedings; under Art. 28
(2) it has discretion to dismiss the action. Difficulty surrounds the circumstances in
which the court’s discretion may be exercised – difficulty especially evident in cases
under Art. 28 (1). Two questions arise. What is the scope of that discretion? Where it
exists, what is the nature of the court’s discretion?

1. The scope of the discretion

27 The issue underlying the first question is whether, and to what extent, a court has
discretion to stay or dismiss its proceedings under Art. 28. In principle, there are two
possible answers:

28 The first possibility is that there is in truth no discretion at all in such cases. Instead, a
court is required merely to decide whether proceedings are related, such that a stay is
mandated. By implication, the permissive ‘may’ in Art. 28 (1) merely expresses the fact
that the test of relatedness in Art. 28 (3) may or may not be satisfied in a given case.
Some support for this view may be derived from the Schlosser report on the Brussels
Convention.28 But this is at odds with the language of Art. 28 (1), which suggests that
the existence of related proceedings is but a pre-condition for the exercise of discre-
tion. If proceedings are related, a court may stay its proceedings. It seems undeniable,
therefore, that Art. 28 (1) imports a discretion to stay. But the structure and scope of
that discretion remains problematic.

29 The second possible answer is that a court has discretion not to stay proceedings,
limited only by the purposes of the Regulation in general, and Art. 28 in particular.
One such limitation is imposed by the principle of procedural certainty, which informs
the interpretation of the Regulation. It would be contrary to the objective of proce-
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dural certainty if courts were to embark on a lengthy assessment of the desirability of
granting a stay on a case-by-case basis. Again, it is apparent that any risk of irrecon-
cilable judgments is unacceptable under the Regulation. This suggests that the court
second seised should favour granting a stay whenever such a risk exists.

30This solution is apparently endorsed by the Jenard report, which states that in the
event of related proceedings ‘the first duty of the court is to stay its proceedings’.29

Thus, there is, in all but name, a presumption that a court will grant a stay under
Art. 28 (1). This solution was adopted by Advocate General Lenz in Owens Bank v
Bracco,30 who stated that in case of doubt the second action should cease. It finds
support in several English cases in which the problem was extensively discussed.31

2. The nature of the discretion

31Where discretion exists, according to what principles should it be exercised? In prin-
ciple, there are two possibilities:

32First, the exercise of discretion may involve a general comparison of the appropriate-
ness of hearing the dispute in each of the two courts. But this has little to commend it.
Such a solution undermines the procedural certainty required by the Brussels regime. It
is contradicted by the accepted principle that forum conveniens considerations are
excluded in cases subject to the Brussels regime.32 And it goes further than is required
to avoid irreconcilable judgments within the Community, the very particular objective
of Art. 28 (3).

33Second, the exercise of discretion is limited to what is required to give effect to the
objectives of Art. 28. On this basis, it might be thought that the only test for granting a
stay is whether thereby the risk of irreconcilable judgments would be avoided. Cer-
tainly, there is some evidence that this is the overriding consideration. In Owens Bank
v. Bracco,33 Advocate General Lenz appeared to give priority to such factors as the
extent of the risk of inconsistent judgments, and the degree to which the two actions
overlapped. This implies that courts have discretion to grant a stay so as to ensure on
the facts of any given case that irreconcilable judgments would indeed be avoided.

34But in two respects, the nature of the court’s discretion is less clear than this suggests. It
may be that other factors are relevant to the exercise of discretion, beyond those
directly concerned with the avoidance of irreconcilable judgments. In Owens Bank,
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for example, Advocate General Lenz considered the extent of each court’s connection
with the subject matter of the dispute, and how far the proceedings had advanced in
each court.34 However, such factors are relevant to the overall appropriateness of
granting a stay, and do not directly concern the avoidance of inconsistent judgments,
and their relevance in this context is unclear. Again, it is uncertain whether the
discretion to stay should indeed depend upon the likelihood that any judgment ob-
tained in the court first seised would be enforceable in the second state. The risk of
irreconcilable judgments is a consideration going to the existence of related proceed-
ings, as the wording of Art. 28 (3) provides. Arguably, therefore, it should not also be
relevant to the exercise of discretion. Moreover, it may be that any risk of irreconcil-
ability is sufficient to make parallel proceedings related. If so, it might be thought
contradictory if a different standard, embracing the degree of risk, is employed at the
discretionary stage. In any event, in the interests of procedural certainty and efficiency,
it may be that a court should not embark upon the uncertain process of assessing the
likelihood that any judgment would be enforced.

VIII. The Relationship between Art. 28 (1) and (2)

35 Inevitably, there will be cases where the specific requirements of Art. 28 (2) will not be
satisfied, so that only the more general provisions of Art. 28 (1) are available. But what
if they are satisfied, so that a court has a choice whether to employ Art. 28 (1) or
Art. 28 (2)? It is tempting to assume that the broader power to stay proceedings under
Art. 28 (1) is residual, available only if the narrower power to dismiss for consolidation
under Art. 28 (2) is not. If so, a court should decline jurisdiction where circumstances
permit, and only grant a stay if they do not. This natural reading of Art. 28 is supported
by the fact that it was originally intended that the only power available is one to
decline jurisdiction to allow consolidation in the first court.35 Alternatively, it is
possible that the general power to stay is the primary power, as perhaps suggested by
remarks in the Jenard Report.36 But these remarks, far from suggesting a preference in
principle for granting a stay, may mean only the power to decline, because narrower,
will in fact be used less often. The arguments for normally declining jurisdiction
perhaps cohere better with the logic and history of Art. 28. But this is far from certain
and, in truth, no particular ordering is required by the language of Art. 28. If, however,
there is no indication as to which power is paramount, and if courts have an untram-
melled discretion to select between the alternatives, courts are left in an awkward
position. For, although commentators have suggested possible approaches,37 neither
principle nor authority indicates how they should select one or the other.
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Article 29

Where actions come within the exclusive jurisdiction of several courts, any court other than
the court first seised shall decline jurisdiction in favour of that court.

1The Regulation regulates parallel proceedings in two ways: by allocating exclusive
jurisdiction to a given court in certain cases, so that no other proceedings are possible;
and by allocating competence to the court first seised. But what if more than one court
has exclusive jurisdiction? Art. 291 provides that ‘any court other than the court first
seised shall decline jurisdiction’. The solution is logical, because neither court in such a
case may be said to have paramount jurisdiction. But the number of cases in which
Art. 29 is likely to be relevant is smaller than might be thought. It is unlikely that two
courts could often have jurisdiction on any of the grounds for exclusive jurisdiction
under Art. 22, because those grounds are territorially specific. They confer jurisdiction
which is not merely legally exclusive, but also factually unique. Consider a case in-
volving Art. 22 (1), which confers exclusive jurisdiction on the courts of the situs in
cases concerning title to immovable property. In such a case, it is self-evident that only
one court can be seised under Art. 22, because such property can only be located in one
place. Parallel proceedings under Art. 22 cannot then occur.

2However, two courts might have exclusive jurisdiction under Art. 22 in cases under
Art. 22 (2), which confers exclusive jurisdiction in matters of corporate status upon the
courts of the country where the corporation has its seat. Art. 22 itself provides that
each Member State shall determine the seat of a corporation by reference to ‘its rules of
private international law’. This creates the possibility that two or more States might
regard a corporation as located within its jurisdiction, a conflict of jurisdiction that
Art. 29 would resolve.

3Further difficulties surround the application of Art. 29 to parallel proceedings under
Art. 23. On the one hand, there is some doubt whether Art. 29 should apply in such
cases at all. It is true that the Regulation uses the language of exclusive jurisdiction in
connection with prorogation of jurisdiction under Art. 23. Jurisdiction thereunder
shall be exclusive unless otherwise agreed. But Art. 23 is included within Section 7
of the Regulation, headed ‘prorogation of jurisdiction’, not Section 6, headed ‘exclu-
sive jurisdiction’. This begs the question whether Art. 29 is apt only to regulate cases
under Art. 22. If it does not, however, the result would be same, because presumably
Art. 27 would operate, achieving the same result. If Art. 29 does properly regulate cases
under Art. 23, when will it do so? Two states could only have exclusive jurisdiction by
agreement when a jurisdiction clause confers jurisdiction on more than one Member
State’s courts, and the parties have not agreed that the jurisdiction of each such court is
to be non-exclusive. At first sight it might be doubted whether Art. 29 could in fact
apply to two courts purporting to have exclusive jurisdiction under Art. 23. Arguably,
even if the parties have purported to confer ‘exclusive’ jurisdiction on two courts, they
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have in reality agreed to the non-exclusive jurisdiction of both, in which case, Art. 29
is irrelevant. But this is to misunderstand the operation of Art. 23. To confer exclusive
jurisdiction on two courts does not imply that such jurisdiction is non-exclusive,
because it does not mean that any other court having jurisdiction may hear the case.
Arguably it means that the only courts with competence are those nominated, the first
seised being that which hears the case.

4 It should be noted, however, that Art. 29 is not the only means by which the Regu-
lation regulates parallel exclusive jurisdiction. Suppose that one court has exclusive
jurisdiction under Art. 22, and another has exclusive jurisdiction under Art. 23? In
that event, Art. 29 is ousted, because Art. 23 (5) gives priority to the court having
jurisdiction under Art. 22.

Article 30

For the purposes of this Section, a court shall be deemed to be seised:
1. at the time when the document instituting the proceedings or an equivalent document is

lodged with the court, provided that the plaintiff has not subsequently failed to take the
steps he was required to take to have service effected on the defendant, or

2. if the document has to be served before being lodged with the court, at the time when it
is received by the authority responsible for service, provided that the plaintiff has not
subsequently failed to take the steps he was required to take to have the document
lodged with the court.

1 Arts. 27 and 28 depend upon knowing which court is first seised. Art. 301 provides a
common, community definition of seisin for this purpose. No such common definition
exists in connection with the Brussels and Lugano Conventions, seisin being a matter
for the internal law of each Contracting State.2 This approach has obvious flaws, not
least lack of uniformity and evidential difficulties, flaws avoided by the common de-
finition provided by Art. 30.

2 The effect of Art. 30 is that a court is seised of a dispute for Regulation purposes when
the first authoritative step is taken in the initiation of proceedings under the national
law of the Member State in question. Because the procedures for initiating proceedings
are different between Member States, Art. 30 reflects these differences by supplying
two mutually exclusive definitions of seisin. Each captures the essence of the two
distinct approaches to seisin accepted in different Member States. Art. 30 (1) applies
in those Member States where proceedings are initiated by the filing of the claim with
the court. It provides that a court is seised ‘when the document instituting proceedings
or an equivalent document is lodged with the court’. Art. 30 (2) applies in those
Member States where service of the claim represents the formal commencement of
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proceedings. It provides that a court is seised ‘when it is received by the authority
responsible for service’.

3As a deterrent to frivolous or vexatious proceedings, Art. 30 requires that a court will be
seised at the time that proceedings were formally initiated, only if subsequently the
necessary initiation procedures have been completed. Art. 30 (1) provides that a court is
only seised by the filing of the claim if subsequently the claim is served. Art. 30 (2)
provides that a court is only seised by service of the claim if subsequently the claim is filed.

4Although Art. 30 supplies welcome certainty where before there was procedural con-
fusion, its operation is not without difficulty. Art. 30 aspires to ensure that the position of
the parties is equivalent wherever proceedings are launched. Despite differences be-
tween the rules governing the initiation of proceedings in different Member States, the
principle that seisin occurs when the first official step is taken is intended to ensure
uniformity. The intention is that a claimant will not be advantaged or disadvantaged by
suing in one state rather than another, an especially important consideration if the
parties are competing to seise their preferred forum first. But Art. 30 cannot erase every
difference in local procedures. Inevitably, the timing, expense, efficiency, and degree of
formality involved in different countries may affect which court is first seised. Indeed, it
may encourage litigation in countries whose procedures for initiating proceedings are
perceived to be most favourable to the claimant. A particular factor may be the extent to
which such procedures are ‘private’ or ‘public’, in the sense of requiring notice to the
other party. Systems where seisin occurs upon the lodging of the originating process may
be especially attractive if (as in English law), this does not involve giving immediate
notice to the other party. A court may thus be seised although the defendant is unaware of
the fact. This contrasts with systems where notice to the defendant triggers seisin. The
former approach may be especially attractive to claimants who wish to preserve their
legal position by seising their preferred court, without at the same time publicising the
claim, or prompting counter measures from the other party, or being seen to be taking a
hostile stance. It may be especially attractive if settlement negotiations are in progress.

5Again, suppose, as under English law, that a court is seised when the claim is lodged.
What if the claim, once lodged, is subsequently amended, by adding an additional
defendant or basis of claim? Does time run from the date of the initial lodgement, or
the later amendment? 3 Principle suggests that amended proceedings are fresh proceed-
ings.4

6Although Art. 30 determines when a court becomes seised, there is no indication as to
when a court ceases to be seised. Principle suggests that a court will no longer be seised
where it has dismissed proceedings, for want of jurisdiction or (presumably) because a
claim is inadmissible on the basis that it is an abuse of process.5 Similarly, a court will
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no doubt cease to be seised where a claimant has sought successfully to have proceed-
ings discontinued, and where it has given judgment on the substance of a dispute
(although that judgment will no doubt be enforceable, making proceedings on the
same matter pointless).

7 Difficulty arises where a court has merely stayed its proceedings. This might occur in
three situations: first, where the court has jurisdiction pursuant to the Regulation, but
has stayed its proceedings in favour of proceedings in a non-Member State (in cases
where this remains possible);6 second, where the court has jurisdiction pursuant to its
national law, in compliance with Art. 4, and has stayed its proceedings in favour of
proceedings in a non-Member State; third, where the court has jurisdiction pursuant to
its national law, in compliance with Art. 4, and has stayed its proceedings in favour of
proceedings in another Member State. In each such case, a problem arises if parallel
proceedings are then launched in the courts of another Member State: is the first court
still seised? The difficulty is that proceedings which are stayed, rather than dismissed,
are merely suspended, and capable of recommencing upon the claimant’s application.

8 The problem has exercised the English courts, in which stays are commonly sought and
granted.7 But it has no ready solution. The answer presumably depends not upon the
status of the proceedings under the internal law of either the first or second court, but
upon an autonomous definition of seisin. Common sense suggests that a court cannot
be seised of an action which is no longer active – even if it might be re-activated.
Certainly, it is hard to see how an action can be pending in any meaningful sense if it
cannot be heard without application to the court by the claimant, especially if it is
open to the court to refuse to lift the stay.8 Moreover, it is unclear how the objectives
underlying Arts. 27 and 28 would be served by concluding that a court remains seised
of proceedings which have been stayed.9 There is no risk of parallel proceedings or of
inconsistent judgments, as an example illustrates. Suppose that the first court stays its
proceedings, and that proceedings are then commenced in another Member State. If
the first court is not seised, and the second court asserts jurisdiction, there is no such
risk because the first proceedings are dormant. And if the second court does assert
jurisdiction, it immediately becomes seised, at which point no further proceedings in
the first court are possible, because (in effect) the second court is first seised. As this
suggests, the better view may be that a court which has stayed its proceedings is not
seised, although the matter remains in doubt.
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Section 10
Provisional, including protective, measures

Article 31

Application may be made to the courts of a Member State for such provisional, including
protective, measures as may be available under the law of that State, even if, under this
Regulation, the courts of another Member State have jurisdiction as to the substance of the
matter.
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I. Preliminary remarks

1 In addition to the heads of jurisdiction contained in Art. 2 and Artt. 5 to 24, the
Brussels I Regulation foresees a further jurisdiction ground for provisional, including
protective, measures in Art. 31. Art. 31 enables the applicant to seek such measures
from a court, even if, under the Regulation, another court has jurisdiction as to the
substance of the case.

2 This specific jurisdiction rule for provisional measures does not preclude the court
deciding on the merits to order any provisional or protective measures which may
prove necessary. A request for provisional including protective measures may hence be
filed at the court dealing with the substance of the case or, alternatively, at the court
that may exercise jurisdiction pursuant to Art. 31. Only the latter is bound by the
specific requirements set out by this provision; in other words, Art. 31 does not inter-
fere whenever the court dealing with the merits of the case orders provisional or
protective measures.

II. Legislative history

3 Predecessors to Art. 31 are Art. 24 Brussels Convention and Art. 24 Lugano Conven-
tion. The three provisions are drafted in nearly identical terms. Case law and doctrinal
writings on the referred Conventions is hence considered to be relevant for the inter-
pretation of Art. 31.1
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4The case law as established by the ECJ has decisively contributed to the consolidation
of Art. 31 (and its predecessors) as an autonomous head of jurisdiction. Although
traditionally regarded as a mere renvoi to the respective national heads of jurisdiction
on provisional measures, the ECJ regards Art. 31 (and its predecessors) as an additional
head of jurisdiction that complements those foreseen in Artt. 2 to 24. The relevant test
is hence whether the requested measures under Art. 31 fall within the autonomous
definition of “provisional, including protective measures” set out by the ECJ2 rather
than the compatibility of invoked national jurisdiction rules with the list of exorbitant
rules set out by Annex I of the Brussels I Regulation.

III. Scope of application of Art. 31

1. Temporal scope

5Application for provisional, including protective, measures may be made on the basis
of Art. 31, when the proceedings on the merits are still not pending. The mere fact that
proceedings on the substance of the case have not commenced yet, does not deprive a
court of its jurisdiction under Art. 31 of the Convention.

6On the other hand, a court is no longer empowered to grant provisional measures
pursuant to Art. 31 when a judgment on the merits has already been rendered. In case
of enforcement abroad, it is however possible for the claimant to request protective
measures on the basis of Art. 47. The availability of Art. 31 ranges from the dispute
itself to the decision on the substance of the case.

2. Geographic scope

7The ECJ defined Art. 24 Brussels Convention, the predecessor to Art. 31, as “a rule of
jurisdiction falling outside the system set out in Artt. 2 and 5 to 18, whereby a court
may order provisional or protective measures even if it does not have jurisdiction as to
the substance of the case”.3 It is therefore questionable whether an independent juris-
diction rule, such as Art. 31, is limited by the territorial limitations that apply to the
other jurisdiction rules. In particular, it could be doubted whether the application of
Art. 31 is subject to the further condition that the defendant must be domiciled in the
European Union. Is it for instance possible for a Belgian claimant to invoke Art. 31 to
request provisional measures against a defendant domiciled in the United States ?
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8 It is submitted that the answer to this question lies in the subtle combination of Art. 4
and Art. 31. It follows that Art. 31 generally encompasses the situation where the
defendant is domiciled in a Member State. On the other hand, Art. 31 cannot be
invoked where the defendant is not domiciled in the European Union, except where
the substance of the case falls within the scope of the rules on exclusive jurisdiction
(Art. 22) or submission (Artt. 23 and 24).4

9 It remains uncertain whether the applicability of Art. 31 is conditional upon the ex-
istence of an actual and sufficient link with two or more Member states. In that respect,
it has been argued that Art. 31 cannot be invoked in purely internal situations, that is
where the proceedings on the merits are pending in the same Member State or, at least,
when the dispute concerns two parties domiciled in the same Member State.5

3. Material scope

10 Art. 31 can only be relied upon within certain limits. In the first place, this provision
only applies to disputes ‘in civil and commercial matters’, as the Regulation itself does.
The ECJ held in its De Cavel I judgement that “in relation to the matters covered by
the Convention, no legal basis is to be found therein for drawing a distinction between
provisional and definitive measures.”6 It follows that Art. 31 does not apply beyond the
general delimitation of the Regulation, that is, a civil and commercial matter other
than the ones falling outside the scope of the Regulation pursuant to Art. 1,2. Art. 31
cannot hence be invoked to request provisional, including protective, measures in
disputes that ratione materiae are not covered by the Regulation. The ECJ confirmed
this in the W./H. judgment: “it [that is, the specific jurisdiction rule for provisional
measures] may not be relied on to bring within the scope of the Convention provisional
or protective measures relating to matters which are excluded from it.”.7 The matters at
stake are those specifically dealt with in the course of the interlocutory proceedings: a
provisional claim for maintenance, for instance, falls within the scope of Art. 31, even
if the proceedings on the substance are divorce proceedings and hence excluded from
the scope of the Brussels I Regulation.8 Art. 31 cannot, on the other hand, be relied on

Art 31
8-10

Brussels I Regulation

on Jurisdiction and Recognition in Civil and Commercial Matters

526 March 2007

4 Cf. Art. 4 notes 3 et seq. (Vlas).
5 Gaudemet-Tallon p. 246.
6 Jacques de Cavel v. Louise de Cavel, (Case 143/78) [1979] ECR 1055 (placing assets under seal in the

course of divorce proceedings); W. v. H., (Case 25/81) [1982] ECR 1189 (provisional order to deliver

a document to prevent its use as evidence in proceedings concerning the man’s administration of his

wife’s assets).
7 W. v. H. (Case 25/81), [1982] ECR 1189, 1204.
8 Louise de Cavel v. Jacques de Cavel, (Case 120/79) [1980] ECR 731(interim maintenance claim). See,

in the same direction, in Belgium: Trib. Nivelles Div. Act. 1995, 78; CA Bruxelles Div. Act. 1996, 57

(interim maintenance claim during divorce proceedings). In the Netherlands: Hoge Raad NIPR

1993, 390 (interim maintenance claim). Provisional including protective measures filed as a result

of insolvency fall outside the scope of Art. 24 Brussels Convention (or Art. 31): Trib.comm. Paris

Gaz. Pal. 1985, 1, 185.



to bring other connected provisional measures, requested in the framework of the same
proceedings, within the material scope of the Brussels I Regulation.9

IV. Art. 31 within the jurisdiction system of the Regulation

11Art. 31 is an additional jurisdiction rule to request provisional measures and runs as
such parallel to the ‘general’ jurisdictional system of the Brussels I Regulation. A
claimant can hence request provisional measures pursuant to Art. 31 even if certain
jurisdictional rules in the Regulation impose restrictions on the venue of the proceed-
ings on the merits, either by the will of the parties or by the nature of the dispute.

1. The impact of an arbitration clause on Art. 31

12In Van Uden,10 the ECJ examined whether the rule on provisional measures (Art. 24 of
the Brussels Convention) could be invoked in the context of a dispute relating to a
contract containing an arbitration clause. Faced with several unpaid invoices, a Dutch
company Van Uden instituted arbitration proceedings against a German company
Deco-Line. Van Uden also applied for interim relief before the Dutch courts on the
grounds that Deco-Line was delaying the appointment of arbitrators and that non-
payment of its invoices was disturbing its cash flow.

13Despite the exclusion of arbitration proceedings from the scope of the Brussels Con-
vention, the ECJ held that the existence of an arbitration clause does not have the
effect of excluding an application for interim measures from the scope of the Regula-
tion/Convention. The Court of Justice confirmed that the nature nor the subject-
matter of the proceedings on the merits are decisive for the purposes of invoking
Art. 31. Only what constitutes the goal of the requested interim measures needs to be
taken into consideration. It follows that Art. 31 may be invoked insofar as the subject-
matter of such measures falls within the substantive scope of the Regulation.

14The Van Uden judgment has given rise to severe criticisms from a number of authors.
They argue that, contrary to previous judgments on the impact of the on arbitration,
Van Uden has blurred the existing clear-cut distinction between arbitration and judi-
ciary proceedings. A recurrent use of the forum for interim relief may undermine the
role of arbitration as alternative dispute settlement technique.11 On the other hand, it
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cannot be denied that Van Uden is in conformity with previous case law on Art. 24
Brussels Convention. The ECJ relied indeed upon previous case law to confirm that it
is the subject-matter of the application for provisional measures itself – and not the
dispute settlement technique or the substance of the merits of the case – that delimit
the scope of Art. 31.

2. The impact of exclusive jurisdiction rules on Art. 31

15 By way of analogy with Van Uden, it appears logical to argue that Art. 31 remains
applicable to cases where parties have – explicitly or implicitly – opted for a jurisdic-
tion clause or when the merits of the case fall within the scope of another exclusive
jurisdiction rule. National courts have generally accepted the exercise of jurisdiction
under Art. 31 (or its predecessor Art. 24 of the Brussels Convention) in cases falling
under jurisdiction rules which require proceedings on the merits to be brought in other
courts, in particular by virtue of a jurisdiction clause.12

16 It is still debated whether the provisional forum can be exercised when the merits of
the case fall within the scope of Art. 22 (= Art. 16 Brussels Convention). The question
was once referred to the ECJ but the parties to the dispute reached a settlement before
the case came to a judgment.13 The ECJ did rule in Mietz14 that the consumer-protec-
tive jurisdiction rules in the ‘Brussels’ regime do not impose a limitation on the ap-
plicability of Art. 31 (or its predecessor Art. 24 Brussels Convention). One of the
questions that arose in the Mietz case was indeed the possibility of exercising jurisdic-
tion under Art. 24 Brussels Convention against a consumer. The ECJ answered that
“even if Mr Mietz were allowed to prove that he ought to have been treated as a
consumer within the meaning of Art. 13 Brussels Convention, the court of origin could
still have had jurisdiction to order provisional measures. Art. 24 Brussels Convention
expressly provides that a court has jurisdiction under its national law to grant an
application for such measures, even if does not have jurisdiction as to the substance
of the matter.” It is argued that a similar reasoning ought to be followed vis-à-vis the
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exclusive jurisdiction rules in Art. 22. Hence, provisional measures granted on the
basis of Art. 31 are not foreclosed for cases falling on the merits within the scope of
Art. 22.15

IV. Which ‘provisional, including protective measures’ are viable under Art. 31?

17As Art. 31 refers to the measures available under national law, it could appear at first
sight that any provisional measure available under the national legal system falls with-
in the scope of Art. 31. However, recent ECJ case law has specified that there are limits
to the ‘provisional jurisdiction’ under the Brussels system. In particular, proceedings
allegedly of a provisional nature but leading de facto to final measures may fall beyond
the limits of that provisional jurisdiction under Art. 31.16 The ECJ has taken care to
emphasise that “the limits provided for in that provision” (i.e. then Art. 24 Brussels
Convention) must be respected to avoid a circumvention of the other jurisdiction rules
in the Brussels system. In other words, certain provisional, including protective mea-
sures available under national law, may exceed the Regulation framework for provi-
sional jurisdiction.

18Which are then the limits set out by the ECJ with respect to Art. 31? Art. 31 empowers
national courts to grant provisional measures that match the features highlighted by
the ECJ in Reichert II.17 In that judgment, the ECJ defined such measures as “measures
which, in matters within the scope of the Convention, are intended to preserve a
factual or legal situation so as to safeguard rights the recognition of which is sought
elsewhere from the court having jurisdiction as to the substance of the matter.” The
ECJ emphasised in the first place the provisional nature of measures requested on the
basis of Art. 31 (or its predecessor Art. 24 Brussels Convention). It is examined below
whether the provisional character requires that the proceedings on the merits are
already pending and/or presupposes the urgency of the requested measures. Secondly,
the ECJ focuses on the purpose of the requested measures: a safeguard function is
compulsory to meet the requirements of the provisional forum. As examined below,
it is unclear whether this entails placing a territorial limitation upon the requested
measures to the State of the seized court.
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15 Pro Pertegás Sender, in: Van Houtte/Pertegás Sender (eds.), Europese IPR-Verdragen (1997), p.115, 130

with additional references in fn. 62 there; Vlas, NJ 2003 Nr. 240 p.1881, 1882 et seq.; Audit, D. 2003,

1390, 1391. Contra Olivier Merkt, Les mesures provisoires en droit international priv� (1993) p.121.

For an overview of the discussion with respect to the enforcement of intellectual property rights,

Pertegás Sender: in: M. Storme/de Leval p.153, 160.
16 In the Benelux and France, the debate on the scope of application of Art. 24 Brussels Convention

principally focused on the interim payment (incassovordering in kort geding /référé-provision).
17 Reichert and Kockler v. Dresdner Bank AG, (Case C-261/90) [1992] ECR I-2149.



1. Provisional nature

19 In Reichert II, the ECJ contemplated the application of Art. 31 (or its predecessor
Art. 24 Brussels Convention) when the proceedings on the merits were already pend-
ing. If the provisional forum’s purpose is “to safeguard rights the recognition of which is
sought elsewhere'', one could assume that the vital cycle of Art. 31 is reduced to the
period between the filing of the proceedings on the merits and the rendering of the
corresponding judgement. Some commentators argued that this interpretation would
be too restrictive.18 Accordingly, the ECJ acknowledged in recent case law that no
strict condition of simultaneity applies. For Art. 31 to be invoked, it is sufficient that
proceedings on the merits are available to recognise the rights safeguarded by means of
the requested provisional measures.19

20 Another issue connected to the provisional nature of the requested measures is wheth-
er Art. 31 presupposes the condition of urgency. This question had once been submit-
ted to the ECJ.20 However, the ECJ did not have an opportunity to give a ruling on that
point because the question was finally withdrawn by the Hoge Raad.

21 It must be stressed that other ECJ judgments do not refer to the condition of urgency as
a component of the autonomous notion of provisional measures in the framework of
Art. 31 (or its predecessor Art. 24 Brussels Convention). It follows that the urgency
requirement does not appear to be a sine qua non condition for exercising jurisdiction
under Art. 31 but rather an element to assess whether the requested measures are
founded under the law of the forum.21

22 In order to ensure the provisional character of the requested measures, the court must
be able to make its order conditional to all limitations guaranteeing the provisional or
protective character of the measure ordered. In particular, the court can place a time-
limit on its order, or, in function of the nature of the assets or goods subject to the
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18 Collins, Rec. des Cours 234 (1992-III), 13, 24 et seq.; Huet, Clunet 120 (1993), 461.
19 Van Uden Maritime BV v. Deco-Line, (Case C-391/95) [1998] ECR I-7091, I-7132. This issue was not

explicitly dealt with by the ECJ in the St. Paul Dairy Industries case: it is submitted that the ECJ

refused the application of Art. 24 Brussels Convention on the basis of the aim of a provisional hearing

of witnesses under Dutch law. The fact that such measure would be granted before the proceedings on

the merits of the case does not appear to have been decisive for the ECJ to rule out the application of

Art. 24 Brussels Convention. Cf. St. Paul Dairy Industries NV v. Unibel Exser BVBA, (Case C-104/03)

[2005] ECR I-3481 with note Mankowski, JZ 2005, 1144 and van Het Kaar, NIPR 2006, 383.
20 Saueressig v. Forbo-Krommenie, (Case C-99/95), removed from the register on 29 April 1996, referral

from Hoge Raad NTER 1995, 252 et seq.
21 As implicitly confirmed by Italian Leather SpA v. WECO Polstermöbel GmbH & Co., (Case C-80/00)

[2002] ECR I-4995, I-5025 (the ECJ acknowledged the diverging national procedural rules on the

condition of urgency and examined whether they could be invoked as a ground for refusal of recog-

nition of a foreign judgment).



measures contemplated, require bank guarantees or nominate a sequestrator.22 In Van
Uden and Mietz, the ECJ had the opportunity to specify in which way the provisional
nature of an interim payment could be guaranteed. It stated that such measure falls
outside the scope of Art. 31 unless repayment to the defendant of the sum awarded is
guaranteed if the plaintiff is unsuccessful as regards the substance of his claim.23 To
prevent the execution of an interlocutory order for payment having irreversible con-
sequences, the court may hence impose an additional guarantee on the claimant if, for
instance, there are doubts on his chances to win the case on the merits. Some com-
mentators are of the opinion that a systematic request for a claimant deposit may
become an excessive burden on the claimant’s financial position, which is incompa-
tible with the ratio legis of the interim payment itself.24 It seems hence appropriate that
the court balances the interests of the respective parties, having regard to the specific
circumstances of the case, to decide whether the grant of the measures is made con-
ditional upon a security or deposit by the claimant.

2. Safeguard of rights

23The second element of the definition of provisional measures in Reichert II refers to the
purpose of such measures: their aim must be to safeguard rights the recognition of
which is sought by means of a definitive decision.

24Protective measures such as the seizure of goods fulfil this condition.25 Also other
protective measures to preserve the evidence, such as a search and seizure order (or
similar evidence-preserving orders) fall within the scope of Art. 31 provided that their
goal is to preserve the evidence to be used in proceedings on the merits. The Belgian
Hof van Cassatie ruled that a measure seeking the search and seizure of goods that
allegedly infringed the claimant’s patent rights, fell within the scope of Art. 24 Brussels
Convention. It must be stressed that, under Belgian law, the assessment of the gathered
evidence depends on the bringing of an action on the substance within a given time-
limit.26 On the contrary, autonomous measures that are not subject to any particular
conditions under the relevant national law and whose goal is the hearing of witnesses
or experts independently from the main proceedings, such as the German selbständiges
Beweisverfahren, cannot be equated to provisional and provisional measures under
Art. 24 Brussels Convention and a fortiori under Art. 31. Indeed, the ECJ recently ruled
that autonomous proceedings for a pre-trial hearing of witnesses (voorlopig getuigenver-
hoor under Dutch law) do not pursue the aims envisaged by Art. 24 Brussels Conven-

Chapter II . Jurisdiction

Section 10 . Provisional, including protective, measures

Art 31
23, 24

Marta Perteg�s Sender 531

22 Bernard Denilauler v. SNC Couchet Frères, (Case 120/79) [1980] ECR 1553, 1570.
23 Van Uden Maritime BV v. Deco-Line, (Case C-391/95) [1998] ECR I-7091, I-7137; Mietz v. Intership

Yachting Sneek BV, (Case C-99/96) [1999] ECR I-2277. In addition, a territorial limitation was im-

posed, as discussed infra Art. 31 notes 26-29 (Pertegás Sender).
24 Boularbah, TBH 1999, 604, 609; Jerôme Lange, NJB 1999, 157, 162.
25 OLG Koblenz Digest I-24 B 1; CA Luxembourg Pas. Lux. 1981, 134.
26 Hof van Cass. Arr. Cass. 1999, 433 = TBH 2000, 128 with note Pertegás Sender.



tion.27 Moreover, most measures to preserve evidence available under national law
shall be exercised in cross-border disputes by means of Regulation 1206/2001 on the
taking of evidence abroad.28

25 Anticipative measures, that is, interim measures that amount to a provisional assess-
ment on the claimant’s rights on the merits, may be available under Art. 31 if the
claimant can prove that such measures are necessary to ensure the practical effect of
the decision on the substance of the case (for instance, an interim injunction to enjoin
acts of unfair competition or infringements of intellectual property rights).29 Such
measures go beyond the limits of the provisional forum when they irreversibly vary
the legal situation of the assets of the debtor (for instance, an action paulienne under
French law). In addition, as far as interim payments are concerned, the severe limita-
tions imposed by the Van Uden and Mietz case law apply.30

3. Measures with cross-border effects?

26 It is controversial whether a court can exercise jurisdiction on the basis of Art. 31 to
order measures that need to be enforced abroad.

27 Two judgments of the ECJ implicitly acknowledge that Art. 31 (or its predecessor
Art. 24 Brussels Convention) constitutes a sufficient jurisdiction ground to order mea-
sures to be enforced abroad. In Denilauler the ECJ held that a French court was able to
make an order authorizing the creditor to freeze the account (saisie conservatoire) of the
debtor at a bank in Germany. Although the ECJ held that the courts of the place where
the assets are located are the best able to order the measures, it is not impossible, as in
the case at stake, that another court may authorize such measures. The crux of the
Denilauler judgment concerned however the enforcement rules to be applied to such a
French decision in Germany.31 Similarly, in Mietz,32 the question which arose for the
ECJ related to the extent to which it is possible to seek enforcement of a judgment
delivered in the exercise of the jurisdiction recognised by Art. 24 Brussels Convention.
This question presupposes indeed the possibility to render extraterritorial decisions on
the basis of the provisional jurisdiction rule.
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27 Cf. St. Paul Dairy Industries NV v. Unibel Exser BVBA, (Case C-104/03) [2005] ECR I-3481. Compare

with the more balanced position of A-G Ruiz-Jarabo Colomer of 9 September 2004 in the same case.
28 Council Regulation (EC) No.1206/2001 of 28 May 2001 on cooperation between the courts of the

Member States in the taking of evidence in civil or commercial matters, OJ 2001 L 174/1.
29 Van Uden Maritime BV v. Deco-Line, (Case C-391/95) [1998] ECR I-7091, I-7136.
30 Cf. supra Art. 31 notes 12-16 (Pertegás Sender).
31 Bernard Denilauler v. SNC Couchet Frères, (Case 120/79), [1980] ECR 1553, 1570-1571. Similarly Trib.

Bruxelles J. trib. 1994, 251 (provisional measures authorised in England are enforceable in Belgium

pursuant to Art. 31 Brussels Convention).
32 Mietz v. Intership Yachting Sneek BV, (Case C-99/96) [1999] ECR I-2277, I-2316 (“the measure ordered

relates only to specific assets of the defendant located or to be located within the confines of the

territorial jurisdiction of the court to which application is made”).



28It appears to me that a distinction needs to be made between an order for an interim
payment of a sum of money and other provisional, including protective, measures. For
the former, a strict condition of territoriality applies.33 For the latter, the door remains
open for the national court to appreciate “the existence of a real connecting link
between the subject-matter of the measures sought and the territorial jurisdiction of
the Contracting State of the court before which those measures are sought.”34

29National courts struggle with the meaning of a ‘real connecting factor’ in this context.
There is no doubt however that the test is met where the request for provisional
measures is filed at the court of the place where the measures shall be enforced.35 Less
straightforward is the situation where the measure needs to be partially enforced in the
State where it is requested and partially abroad. Insofar as the connection with the
territory of the seized court is not artificial or insignificant, it is argued that the Van
Uden test is met.36 Finally, it can be inferred from Mietz and Van Uden that Art. 31 (or
its predecessor Art. 24 Brussels Convention) that the territorial link with the subject-
matter of the requested measure is too weak when the enforcement of that measure
must wholly take place abroad (for instance, the buyer seeks an order to have goods
delivered but, according to the contract, the place of delivery is outside the territory of
the seized court). The French Cour de Cassation held accordingly that no expertise
could be authorised by the French courts pursuant to Art. 24 Brussels Convention in a
dispute arising out of an accident that occurred in Heathrow (England) and that
concerned an aircraft owned by an English company and chartered by another English
company.37 For Art. 31 to come into play, a territorial connection between the subject-
matter of the measure itself and the forum is necessary though sufficient. It follows that
jurisdiction cannot be asserted if the only connecting link with the State of the seized
court is the plaintiff’s domicile.
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33 Van Uden Maritime BV v. Deco-Line, (Case C-391/95) [1998] ECR I-7091, I-7137. In France, CA Paris

Clunet 130 (2003), 154 with note Huet.
34 Van Uden Maritime BV v. Deco-Line, (Case C-391/95) [1998] ECR I-7091, 7135.
35 Van Uden Maritime BV v. Deco-Line, (Case C-391/95) [1998] ECR I-7091, 7134. In France, CA

Chamb�ry as cited by Mourre/Lahlou, RDAI 2003, 719, 735.
36 This question is of particular importance in cases of cross-border infringement of intellectual property

rights. For an overview, cf. Pertegás Sender, Cross-border enforcement of patent rights (2002) p.138-

139. Cf. also Hoge Raad, IER 2004, 233.
37 Cass. RCDIP 91 (2002), 371 with note Muir Watt. Conversely, in Belgium, it is accepted that an order

to appoint an expert that will carry out his mission abroad falls within the scope of Art. 31: Trib.

Hasselt TBH 1997, 324 with note Pertegás Sender; Trib. Hasselt R. W. 2004-2005, 29, available on-

line at http://www.law.kuleuven.ac.be/ ipr /eng/euprocedure/index.php.





Chapter III
Recognition and enforcement
Section 1
Recognition

Article 32

For the purpose of this Regulation, ‘judgment’ means any judgment given by a court or
tribunal of a Member State, whatever the judgement may be called, including a decree, order,
decision or writ of execution, as well as the determination of costs or expenses by an officer
of the court.
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I. General Outline

1Art. 32 defines the scope of the free movement of judgments within the European
judicial area. It must be read together with Art.1 of the Regulation which outlines the
material scope of the Regulation. Only judgments which qualify both under Art. 1 and
Art. 32 may benefit from the Regulation’s liberal rules on recognition and enforce-
ment, provided the judgment was given in proceedings which were instituted after the
entry into force of the Regulation. The domicile and nationality of parties is, however,
not relevant.1 Art. 32 gives a broad definition of what judgments are, which must,
however, be qualified to take into account specific situations.
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1 See, however, Art. 72 of the Regulation relating to the application of bilateral treaties.



2 The definition given in Art. 32 is not only useful to determine the scope of application
of Chapter III. It should also serve as a reference whenever the Regulation refers to the
concept of ‘judgment’.2

II. Legislative history

3 Art. 32 already appeared in the original Brussels Convention (Art. 25). The text has
not been modified in the Brussels I Regulation, save for the substitution of the refer-
ence to the ‘Contracting State’ by ‘Member State’. A similar provision appears in
Art. 26 of the Lugano Convention.

III. Commentary

1. “... Any judgment”

4 The question whether a judgment is capable of recognition or enforcement under the
Regulation must be decided on the basis of an independent interpretation of the Eu-
ropean regime. Reference to national law cannot be decisive.3

5 The form or the name given to the judgment by the court of origin is not material to
decide whether a particular decision is a “judgment” for the purposes of Art. 32.4

Judgments issued in shortened form, without a full description of the reasoning fol-
lowed by the adjudicating court, should also be recognised and enforced.5 The court
addressed may have regard to other documents, such as pleadings submitted by the
parties, to exercise its control over the grounds of refusal.

6 Artt. 33 ff. of the Regulation may obviously only be applied if the decision falls within
the scope of application of the Regulation.6 This will be the case if the dispute brought
before the court of origin was principally concerned with an issue which belongs ratione
materiae to the Regulation.7 The fact that the court of origin also decided, incidentally,
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2 See Opinion of A-G Gulmann in Case C-414/92 [1994] ECR I-2239, I-2243 para. 21.
3 This has not been confirmed by the ECJ but follows at least implicitly from Mærsk Olie & Gas A / S v.

Firma M. de Haan en W. de Boer, (Case C-39/02) [2004] ECR I-9657, para. 45.
4 At the very least, the decision should have been issued on paper, since the party who seeks recog-

nition or enforcement must, under Art. 53, produce a copy of the judgment which satisfies the

conditions necessary to establish its authenticity.
5 In this sense, Kropholler Art. 32 note. 13. See Rb. Rotterdam NIPR 1996, 442 (enforcement allowed in

the Netherlands of a German „Versäumnisurteil“).
6 See above the commentary on Art.1 (Rogerson). The French Court of Cassation has held that in

order to determine whether a Mareva injunction issued by an English court falls within the scope of

the Regulation, the fact that violation of this injunction gave rise to criminal sanctions was not

relevant (Cass. Clunet 132 [2005], 112).
7 The Hoge Raad has decided that a French ‘ordonnance’ setting up a limitation fund under Art. 11 of

the 1976 Convention on Liability for Maritime Claims constituted a decision within the ambit of

Art. 32 (Hoge Raad NJ 1998, Nr. 489).



an issue which falls outside the scope of application of the Regulation, does not exclude
the application of the Regulation.8 When deciding upon the recognition or enforce-
ment of a judgment, the court addressed is not bound by the determination made by
the court of origin as to the applicability of the Regulation.9 The court addressed may
in other words decide that the dispute falls outside the scope of the Regulation even if
the court of origin applied the Regulation.10 Decisions awarding costs to one party will
likewise be recognised and enforced when the underlying dispute related to a subject
matter falling within the material scope of the Regulation.11

2. “... from a court or tribunal ...”

7The Regulation applies only to decisions issued by courts or tribunals. Although the
Regulation does not provide a definition of what constitutes a court or a tribunal, it is
understood that this covers any judicial authority acting independently from other
organs of the State and whose decisions are taken following a procedure having the
characteristics of a judicial proceedings, i.e. based on the respect for the principle of
due process.12

8According to the Court of Justice, “.. . in order to be a ‘judgment’ for the purposes of the
Convention the decision must emanate from a judicial body of a Contracting State
deciding on its own authority on the issues between parties.”13 Hence, a default judg-
ment issued by an English court cannot benefit from the Regulation’s rules on recog-
nition and enforcement since under English law, when the defendant does not appear,
the plaintiff’s claim will be accepted without any examination by the court.14 A mere
claim form issued by the plaintiff and registered by the court does not constitute a
judgment.
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8 Cass. RCDIP 73 (1984), 501.
9 See Kropholler Art. 32 note 3 and Briggs/Rees p. 432 (these authors make a distinction between two

situations, one in which the adjudicating court has not decided the question of the civil or com-

mercial nature of the dispute and the second one in which the adjudicating court has expressly held

that the claim was within Art.1 of the Regulation).
10 Differences of opinion will not arise often as the scope of application of the Regulation must be

interpreted autonomously. See on the issue Gaudemet-Tallon para. 364 and the references.
11 See, however, App. Trieste Digest I-31-B3 – holding that a decision on costs should be fully recog-

nized even though the underlying dispute falls only partially within the material scope of the Regu-

lation.
12 Compare with the broader definition given in Art. 2 (d) of the Insolvency Regulation, according to

which a court is “the judicial body or any other competent body of a Member State empowered to

open insolvency proceedings or to take decisions in the course of such proceedings”.
13 Solo Kleinmotoren GmbH v. Emilio Boch, (Case C-414/92) [1994] ECR I-2237, I-2255 paras. 17 and 18.
14 See Cuniberti, RCDIP 89 (2000), 786, 788-789.



9 A decision taken by an administrative body could conceivably satisfy the requirements
of Art. 32. This will be the case provided the administrative body performs a judicial
function and satisfies the requirements of independence and due process that are at the
heart of the adjudicatory process.15

10 If the court or tribunal satisfies the requirements of independence and due process, it
does not matter whether the court sits in civil, commercial, administrative or even
criminal proceedings. The Regulation could be applied to a decision issued by a crim-
inal court, awarding damages to a victim.16 The Regulation also applies to the decisions
of bar authorities when establishing the fees due to an attorney for the legal services
rendered, provided the decision has been declared enforceable or otherwise been ra-
tified by judicial authorities.17 The determination of costs by an officer of the court (in
Germany the ‘Rechtspfleger’) following the adjudication of a dispute could also qualify
as a judgment if under then relevant provisions of law, the officer must decide on the
substance of the matter.18

3. “... Of a Member State ...”

11 The Regulation only applies to judgments issued by courts of Member States.19 This
means that the court or tribunal must have been established by the sovereign decision
of one Member State. For the recognition and enforcement of judgments issued by
courts of third states, one must therefore have regard to the domestic rules of each
Member State.

12 This has been confirmed by the ECJ in Owens v. Bracco in which the Court held that
the Regulation can only be applied to judgments issued by courts of Member State.20
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15 See Bariatti, RDIPP 2001, 6.
16 See Art. 5 (4) of the Regulation.
17 See LG Karlsruhe RIW 1991, 156 = IPRax, 1992, 92 and Trib. Bruxelles Gaz. Pal. 1981 somm. 78

(applying the Brussels Convention to the decision taken by the president of the Paris bar, which had

been confirmed by a French court). Compare with OLG Koblenz RIW 1986, 469 = IPRax 1987, 24

(the decision of the President of a bar association does not, as such, constitute a judgment). See in

general the distinctions made by Kropholler Art. 32 note 9.
18 Solo Kleinmotoren GmbH v. Emilio Boch, (Case C-414/92) [1994] ECR I-2237, I-2255 para 16. See e.g.

OLG Saarbr�cken IPRax 1990, 207 = [1992] I.L.Pr 146 (allowed the enforcement in Germany of two

French decisions awarding the plaintiff costs of the dispute). Compare with Pres. Rb. Maastricht NJ

1982, Nr. 466 (holding that a German Kostenrechnung is not to be considered a judgment as referred

in Art. 32. The Kostenrechnung had been drawn up by the plaintiffs themselves, as notaries).
19 See Art. 299 EC Treaty for the geographical scope of European law in general. For judgments issued

by the courts of Gibraltar, see Briggs/Rees 429.
20 Owens Bank Ltd. v. Fulvio Bracco and Bracco Industria Chimica SpA, (Case C-129/92) [1994] ECR

I-117, I-152 paras. 17 and 18. See also Trib. Paris Clunet 120 (1993), 599.



13The rules of Chapter III can not be applied to arbitral awards,21 or to judgments given
by ecclesiastical courts. Decisions rendered by international courts or tribunals, such as
the European Court of Human Rights or the European Court of Justice are also ex-
cluded from the scope of Chapter III.22 Whether the Regulation applies to a decision
issued by a court established by a Member State but sitting outside the Community’s
borders, remains contested.23

4. No requirement as to the nature of the court of origin’s jurisdiction

14The Regulation can be applied without regard to the nature of the jurisdiction ex-
ercised by the court of origin. It is not required that the court of origin took jurisdiction
based on the Regulation, nor that the defendant was domiciled or otherwise establish-
ed in a Member State.24 The fact that the court of origin took jurisdiction based on one
of the grounds of jurisdiction excluded from the scope of the Regulation25 does not
disqualify the decision. This follows from the fact that the court addressed is in prin-
ciple barred from reviewing the jurisdiction of the court of origin. The possibility to use
the Regulation scheme to obtain the recognition or enforcement of a judgment ob-
tained against a party who does not have a domicile in a Member State, has been
heavily criticized, for it gives a ‘European-wide’ effect to a judgment which is based on
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21 The Regulation will not apply either to judgments given by courts of Member States which purport to

annul, modify or otherwise enforce arbitral awards. According to the ECJ, “by excluding arbitration

from the scope of the Convention [now Regulation] on the ground that it was already covered by

international conventions, the Contracting Parties intended to exclude arbitration in its entirety,

including proceedings brought before national courts” (Marc Rich & Co. AG v. Società Italiana

Impianti PA, (Case C-190/89) [1991] ECR I-3855, I-3900 et seq. para 18). See Arab Business Corp.

Int. Finance & Investment Co. v. Banque Franco-Tunisienne [1996] 1 Lloyd’s Rep. 485 (Q.B.D.) (no

application of the Regulation to a judgment enforcing an award). The question whether the Regu-

lation can be applied to a judgment which, after having excluded an arbitration agreement, rules on

the merits, remains open. See on this issue, Audit, (1993) 9 Arb. Int. 1, pp. 1-25 and van Haersolte-van

Hof, 18 (1) J. Int. Arb. 27 (2001). Comp. Cass. RCDIP 90 (2001), 172 (The Court holds that a

German judgment must be enforced in France notwithstanding the fact that the contract between

parties provided an arbitration agreement. Apparently, the insurer had, however, failed to raise the

arbitration agreement before the German court) and The Ivan Zagubanski [2002] 1 Lloyd’s Rep 106

(Q.B.D.).
22 For the effects of judgments issued by the ECJ, see Artt. 244 and 256 EC Treaty. The same applies for

the decisions issued by the Central Commission for Navigation on the Rhine operating on the basis

of the Convention of Mannheim (http:/ /ccr-zkr.org/). For the specific situation of judgments issued

by the courts of Andorra, see Gaudemet-Tallon para. 357 and references quoted.
23 See on this Gaudemet-Tallon para. 358.
24 Gaudemet-Tallon para. 354; Gothot/Holleaux para. 236; Kropholler Art. 32 note 4. See e.g. CA Aix

Clunet 107 (1980), 335 (application of the Regulation to a judgment issued by an Italian court whose

jurisdiction was established on the basis of Italian domestic rules).
25 See Art. 3 (2) and Art. 4 (2) of the Regulation, together with the list of ‘exorbitant’ jurisdiction

grounds annexed to the Regulation.



the exorbitant and long arm jurisdictions of national laws.26 One should, however, not
forget that the eviction of long arm jurisdictions requires a reciprocity which is only
guaranteed among EU Member States.

15 Similarly the Regulation can be applied even if the dispute which led to the decision
was purely domestic.27

5. Specific situations

16 The Regulation takes account of specific situations in some Member States. Art. 65 has
neutralised the effects of some grounds of jurisdiction in Germany and Austria. To
avoid any doubt, Art. 65 (2) provides that judgments given in other Member States by
virtue of those excluded grounds of jurisdiction must nonetheless be recognized and
enforced in those two Member States according to the Regulation. Similarly, the other
Member States will also recognise the effect given by German and Austrian law to
judgments against third parties.

17 Art. 62 of the Regulation extends the benefit of the recognition and enforcement
mechanism to decisions issued by the special administrative service put in place in
Sweden.28

6. No requirement of finality

18 The Regulation does not require that a judgment be final or conclusive to enjoy the
benefit of Chapter III. Accordingly, Art. 32 of the Regulation is not limited to deci-
sions which definitively terminate a dispute in whole or in part, but also applies to
decisions which are susceptible of appeal or of another challenge. The Jenard Report
states that the omission of any requirement that the judgment be final was deliberate.29

19 It follows that a judgment which is only provisionally enforceable is in principle
entitled to recognition and enforcement under the Regulation.30
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26 See e.g. Briggs/Rees pp. 427-428. In these authors’ view, the result is “scandalous”.
27 In Leon Emile Gaston Carlos Debaecker and Berthe Plouvier v. Cornelis Gerrit Bouwman, (Case 49/84)

[1985] ECR 1779, the Court applied the Regulation to a purely domestic judgment issued in Belgium,

enforcement of which was sought in the Netherlands.
28 A similar provision appeared in Art. Vbis of the 1978 Protocol to the Brussels Convention. It

concerned the Danish institution. Since Denmark is not bound by the Regulation, this provision

has disappeared from the Regulation.
29 Report Jenard p. 43.
30 See, however, Artt. 37 and 46 of the Regulation, which allow the court addressed to stay the recog-

nition or enforcement proceedings if the judgment is challenged in the State of origin.



7. Provisional and protective measures

20Art. 32 of the Regulation is drafted in very general terms. Accordingly, there is no
reason to exclude provisional measures from the benefit of Chapter III.31 This is im-
portant given that under Art. 31 of the Regulation a court may give (limited) extra-
territorial effect to the provisional and protective measures it orders.

21There is, however, one important limitation on the possibility to export such orders to
other Member States. In Denilauler, the Court of Justice indeed held that:

“Judicial decisions authorizing provisional or protective measures, which are delivered
without the party against which they are directed having been summoned to appear
and which are intended to be enforced without prior service do not come within the
system of recognition and enforcement provided for by [Chapter III]”.32

22The Court stressed that the liberality of the regime set up under Chapter III of the
Regulation was only possible because of the protection afforded to the defendant in the
original proceedings. According to the Court, for recognition or enforcement to be
possible, it is essential that before the judgment is delivered, an inter partes procedure
takes place – or could have taken place if the defendant had chosen to appear.33 It is
unclear whether provisional decisions issued ex parte, which are excluded from the
Regulation, could benefit from a bilateral recognition and enforcement scheme or
could be recognized or enforced under a Member State’s national law.34 It is also
unclear whether a provisional order issued ex parte becomes entitled to recognition
and enforcement under the Regulation if the defendant has sought to have it set aside
in the State of origin.35

23Following the Denilauler judgment, it was decided that an order granting an attach-
ment could not be recognized if it has been given without an opportunity for the
defendant to appear in court.36 In EMI Records, the English High Court held that an
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31 See Maersk Olie & Gas A / S v. Firma de Haan en W. de Boer, (Case C-39/02) [1991] ECR I-9657, para.

46. See, however, Virgin Aviation Services Limited v. CAD Aviation Services [1991] I.L.Pr. 79 (Q.B.D.)

(holding that a Dutch provisional order allowing the attachment of debts was not a judgment within

Art. 32).
32 Bernard Denilauler v. SNC Couchet Frères, (Case 125/79) [1980] ECR 1533, 1571, para. 18. See also

Maersk Olie & Gas A / S v. Firma de Haan en W. de Boer, (Case C-39/02) [2004] ECR I-9657, para. 50.
33 The Court’s decision has been criticized, see e.g. Donzallaz pp. 172 et seq.
34 See Gaudemet-Tallon para. 435 (positive) and Kropholler Art. 32 note 23 (hesitant).
35 See OLG Karlsruhe ZZP Int. 1996, 89.
36 CA Paris Clunet 123 (1996), 145 (refusal to allow the enforcement of an Italian decision allowing ex

parte the attachment of the assets of the French defendant). See also Cass. RCDIP 83 (1994), 688

(refusal to enforce an Italian decision ordering ex parte the defendants to pay a certain amount to a

bank, without possibility for the defendants to appear in court or be heard), Trib. Luxembourg CDE

1985, 477 (holding that an Italian judgment appointing a sequestrator to hold the shares owned by an

Italian company in a Luxemburg company, was not entitled to recognition as it had been issued ex



injunction issued by a German court prohibiting an English company from reproducing
and distributing the masters tapes of a music group, could not be registered for en-
forcement since the injunction had been delivered ex parte and it could be enforced
without prior service upon the defendant.37 In Stolzenberg, the French Court of Cassa-
tion held that a provisional Mareva injunction issued by an English court could be
recognized in France.38

24 A decision ordering provisional or protective measures is, however, entitled to recog-
nition and enforcement under the Regulation if, after it has been granted ex parte, the
defendant has the possibility to challenge the order before it is enforceable. In Hengst
Import, an Italian company had obtained an order for payment (decreto ingiutivo) from a
court in Italy, following summary proceedings brought ex parte. Once such an order is
issued, it must be served on the defendant who may oppose the order. The Court held
that since the order is not enforceable without the authorization of the court which can
only be given after expiry of the period for opposing the order, the order at issue was a
judgment capable of recognition and enforcement “since there could have been an
inter partes hearing in the State where it was made before recognition and enforcement
were sought in the Netherlands”.39

25 Since decisions ordering provisional measures ex parte do not fall within Chapter III of
the Regulation, costs awarded to one party following such a decision cannot be recog-
nized or enforced under the Regulation.40 Since the ECJ referred in general terms to
the need for the decision to be inter partes, one can wonder whether the Denilauler case
law also applies to judgments on the merits.41

8. Judgments by default

26 The Regulation applies likewise to judgment by default. Art. 34 (1) even provides a
specific ground of refusal for this type of judgment.
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parte) and BGH IPRax 1999, 371 („als ‚Entscheidungen‘ im Sinne des Artikels 25 EuGV� k�nnen

auch einsweilige Verf�gungen anerkannt werden, wenn sie aufgrund eines zweiseitig angelegten

Verfahrens ergehen“).
37 E.M.I. Records v. Modern Music Karl-Ulrich Walterbach GmbH [1992] 1 All ER 616 (QB).
38 Cass. Clunet 132 (2005), 112. In that case, the injunction had been obtained after a preliminary

hearing where the defendants had been heard.
39 Hengst Import BV v. Anna Maria Campese, (Case C-474/93) [1995] ECR I-2113, I-2127 para. 14. See

also Maersk Olie & Gas A / S v. Firma de Haan en W. de Boer, (Case C-39/02) [1991] ECR I-9657,

para. 50: an order made by a Dutch court to set up a limitation fund and to provisionally fix the

amount to which the liability of a party would be limited, comes within the scope of Art. 32 because

even though it was taken at the conclusion of an initial phase of the proceedings in which the

defendant was not heard, the order did not have any effect prior to being notified to the defendant

who may then challenge the decision.
40 Rb. Breda NJ 1987, Nr.184 (holding that costs awarded by a German court following an ‚Einstweilige

Verfügung‘ could not be enforced under the Convention).
41 This question has been raised, but not solved by A-G Strikwerda in NJ 1998, Nr. 489.



27It may not always be easy to ascertain whether a particular decision was rendered by
default or must be considered ex parte. This is in particular the case with the various
types of orders for payment.42 The distinction is important since judgments issued ex
parte do not benefit from the Regulation’s smooth mechanism of recognition and
enforcement.

28The judgment issued by the ECJ in the case Klomps illustrate the difference in the
framework of German summary proceedings for the recovery of debts (‚Mahnverfah-
ren‘).43 In that case, a German creditor had issued an order for payment (‚Zahlungsbe-
fehl‘) against a Dutch debtor. After service of process of this order according to the rules
prescribed by German law, the debtor failed to lodge an objection. The creditor then
obtained an order for enforcement (’Vollstreckungsbefehl’), which was later challenged
by the debtor. It is clear that while the order for payment does not constitute a deci-
sion, an enforcement order must be considered to be a decision in the sense of
Art. 32.44 It will be a decision by default if the debtor has failed to lodge an objection.
In order to characterize the decision, the court addressed must follow the rules of the
State where the decision was rendered.

9. Procedural orders

29According to the Schlosser Report, “interlocutory decisions which are not intended to
govern the legal relationships of the parties, but to arrange the further conduct of the
proceedings”, should be excluded from the benefit of Chapter III of the Regulation.45

29Orders made to set a hearing date or to establish the order in which parties will present
their evidence or submit their written pleading or to establish that certain evidence is
admissible, are therefore excluded from the scope of the Regulation.46 In any case, the
relevance of such orders for the legal order of the state addressed is minimal, if not non-
existent, as they relate to matters of procedural law of the state of origin.47

30A court order appointing an expert and entrusting him to examine a building and
report on its quality does, however, affect the parties’ position and rights. Before issuing
such an order, the court will indeed at the very least verify that the party requesting the
appointment of an expert, has a credible case to make. As such, it should not be ex-
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42 See the comparative analysis in Rechberger/Kodek, Orders for Payment in the European Union (2001)

p. 274.
43 Peter Klomps v. Karl Michel, (Case 166/80) [1981] ECR 1593.
44 See e.g. CA Paris Dalloz 1990 IR 99 (allowing the enforcement of a German Vollstreckungsbefehl); Hof

Antwerpen Limburgs Rechtsleven, 1998, 12 (id.).
45 Report Schlosser para. 187.
46 A decision determining, for the purposes of Art. 27 of the Regulation, at which time a court has been

seized of a dispute, should be entitled to recognition in the other Member States. See Bariatti, RDIPP

2001, 10.
47 Donzallaz p.178, para. 2171.



cluded from the scope of the Regulation.48 Since the coming into force of the Evidence
Regulation,49 priority must be given to this instrument in order to obtain evidence
located in another Member State. Hence, judgments ordering the audition of witnesses
or the production of documents should be deemed to fall outside the Regulation.50

31 Court orders establishing the costs of the dispute and awarding one party costs may be
recognized and enforced under the Regulation.

10. Judgments dismissing a claim

32 Whether Art. 32 applies to a foreign judgment dismissing a claim is unclear. In prin-
ciple, nothing prevents a party from applying to have such a judgment recognized or
enforced. The Regulation does not make any distinction in respect of the outcome of
the foreign proceedings. There is no doubt that the Regulation applies to a judgment
holding that the plaintiff’s claim could not be sustained on the merits, as it is a
determination of the parties’ rights.51 It could also be that the proceedings were dis-
missed for lack of jurisdiction. In both cases, the judgment is entitled to recognition.52

One could, however, be more hesitant to hold that a judgment dismissing a claim for a
mere procedural reason – e. g. a failure to comply with a time limit or to provide
security for costs – is entitled to recognition.53 In any case, it is difficult to see how
a party could benefit from the recognition of such a judgment.
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48 See to that effect CFEM Façades SA v. Bovis Construction Ltd. [1992] ILPr 561 (QB) (the High Court

reached the decision that a French order appointing an expert to inspect a building in London and

authorizing the plaintiffs to carry out emergency work, could be registered for enforcement in Eng-

land. The Court held, however, that the parts of the French order concerning the questioning of the

witnesses and the preparation of the accounts and costs did no more than regulate procedural matters

and hence were not susceptible of enforcement). Compare with OLG Hamm RIW 1989, 566 = [1989]

ECC 442 (holding that a French order appointing an expert and entrusting him to inspect an

industrial installation in Germany, fell outside Art. 32).
49 Council Regulation 1206/2001/EC of 28 May 2001 on cooperation between the courts of the Mem-

ber States in the taking of evidence in civil or commercial matters.
50 See OLG Hamburg IPRax 2000, 530. Compare with Layton/Mercer para. 24.033 (according to whom

such orders do not need to be excluded from the ambit of Art. 32. These authors are of the opinion

that such orders should not be susceptible of enforcement).
51 See Briggs/Rees p. 430 and Layton/Mercer para. 24.035. Compare with Art. 2 (4) the Brussels IIbis

Regulation (judgments dismissing a petition for divorce are not entitled to recognition under the

Brussels IIbis Regulation).
52 See e.g. Cass. Clunet 125 (1998), 142 (holding that a German judgment must be recognized in France

in so far as it has upheld the validity and enforceability of a choice of court clause. The Court,

however, did not refer to the Regulation, but only to a provision of French law) and Trib. com

Bruxelles RDCB 1990, 801. Compare with Linke, in: Jurisdiction and Enforcement of Judgments in

Europe (1993), p.185 (who holds the opinion that judgments dismissing a claim for lack of jurisdic-

tion cannot benefit from Chapter III of the Regulation).
53 According to the Schlosser Report, decisions “on procedural matters are not binding, as to the

substance”, in other Member States (Report Schlosser para. 191).



11. Judgments on judgments

33It has always been accepted that a judgment awarding a declaration of enforceability of
a foreign judgment cannot, on its turn, be the object of further recognition or enforce-
ment proceedings. This is expressed in the French maxim exequatur sur exequatur ne
vaut.

34This general rule holds for judgments granting a declaration of enforceability in respect
of a judgment given in a third state as well as in respect of a judgment given in another
Member State. The rationale behind the principle is that when a court authorizes the
enforcement of a foreign judgment or accepts that the judgment may be recognized, it
must verify whether the judgment complies with the requirements laid down in the
Regulation. This examination will prove pointless if the decision which is sought to be
recognized or enforced is itself a decision authorizing enforcement of yet another
decision. In that case, the court addressed will not be in a position to review e.g. the
compatibility of the original decision with its own public policy.

35The same rule must apply when the foreign judgment whose recognition or enforce-
ment is sought, has been subject to enforcement proceedings which led to the issue of
an new judgment incorporating the first decision (actio judicati).54 The position may be
different, however, when the judgment incorporating the foreign decision, also con-
tains an independent decision, such as the granting of interests.55

36However, it must be accepted that since the Regulation provides uniform rules on the
recognition and enforcement of foreign judgments, the decision of the first court
addressed cannot be ignored by other courts which are seized of a request for a declara-
tion of enforceability. These courts must take into account the fact that the first court
addressed did not find any cause under the Regulation to refuse to recognize or enforce
the decision. This assessment is particularly concerned with whether a defendant has
been served in due time with the document instituting the proceedings.56

37A plaintiff who has already obtained a judgment in a Member State, may not elect to
sue on the original cause of action instead of seeking to have the judgment recognized
or enforced.57 The Court held that:

“The provisions of the Convention ... prevent a party who has obtained a judgment in
his favour in a Contracting State, being a judgment for which an order for enforcement
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54 In this sense, Gaudemet-Tallon para. 365; Kropholler Art. 32 note. 15 and Layton/Mercer para. 24.04.
55 See e.g. OLG Hamm RIW 1992, 939 (the court granted a declaration of enforceability of an English

court decision enforcing a GAFTA arbitral award, since the judgment contained not only a declara-

tion of enforcement of the award but also an independent order for payment, including interest after

the award was issued).
56 Art. 34 (2) Regulation.
57 Jozef de Wolf v. Harry Cox BV, (Case 42/76) [1976] ECR 1759.



under Article 31 of the Convention may issue in another Contracting State, from
making an application to a court in that other State for a judgment against the other
party in the same terms as the judgment delivered in the first State.”58

12. Settlements and transactions

38 In Solo Kleinmotoren, the Court held that since settlements in courts are essentially
contractual in that their terms depend first and foremost on the parties’ intention, such
settlements do not qualify as judgment in the sense of Art. 32.59

39 However, consent judgments may probably be regarded as judgments for the purpose of
Art. 32 since a court will operate a certain control before issuing such a judgment.60

13. Decision in contentious and non-contentious matters

40 The Regulation applies whether the court of origin was seized of a dispute or acted in a
non-contentious matter (‚freiwilligen Gerichtsbarkeit‘ /‹juridiction gracieuse›).61 The latter
may be the case when the court appoints a liquidator for a company.62

41 Following the distinction made by the Court in Solo Kleinmotoren, it must be accepted
that such a decision can only be entitled to recognition if the court has decided on its
own authority, without merely taking over what the petitioner submits.63
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58 Jozef de Wolf v. Harry Cox BV, (Case 42/76) [1976] ECR 1759, 1768 (operative part).
59 Solo Kleinmotoren GmbH v. Emilio Boch, (Case C-414/92) [1994] ECR I-2237, I-2255 paras 17 and 18.

According to the CA Paris [1999] I.L.Pr. 386, “the concept of decision implies . . . that the issuing

authority must have had a true power to determine the content of that decision and should not have

been limited to the acceptance of a private law instrument... In the case .. . of an instrument issued by

a judicial authority, its classification depends on finding out whether the foreign judge did in fact

exercise any volition in relation to the relationship submitted to him. An instrument cannot be

characterized as a decision unless after noting the agreement of the parties, or the wishes of one of

them, the judge has been able to proceed to the verification of the infringement or respect of a legal

rule, thus exercising a control over the issues submitted to him”.
60 See the Opinion of A-G Gulmann in Case C-414/92 [1994] ECR I-2239, I-2244 et seq. paras 29 and

30. In Landhurst Leasing plc v. Marcq, [1997] E.W.J. n8 1490, the English Court of Appeal held that a

Belgian judgment entered by consent was within Art. 32 of the Regulation. According to Beldam,

L.J., “If a party agrees to a judgment being entered by conceding the issues, the judgment is no less an

authoritative judgment than a judgment entered in default which is quite clearly within Article [32]”.

See Cass. RCDIP 87 (1998), 326 and Clunet 124 (1997), 1026 (no application of the Regulation to

the enforcement in France of a settlement concluded by parties in England without intervention of

the English courts) and BGH IPRspr. 1992, Nr. 228, p. 555.
61 Gaudemet-Tallon para. 369; Gothot/Holleaux para. 242-243 and Kropholler Art. 32 note 8.
62 See the examples given by Bariatti, RDIPP 2001, 8 (Bariatti refers e. g. to the decision of a court

appointing a third party to determine the price of goods under Italian law).
63 Solo Kleinmotoren GmbH v. Emilio Boch, (Case C-414/92) [1994] ECR I-2237, I-2255 paras 17 and 18.



Article 33

1. A judgment given in a Member State shall be recognised in the other Member States
without any special procedure being required.

2. Any interested party who raises the recognition of a judgment as the principal issue in a
dispute may, in accordance with the procedures provided for in Sections 2 and 3 of this
Chapter, apply for a decision that the judgement be recognised.

3. If the outcome of the proceedings in a court of a Member State depends on the deter-
mination of an incidental question of recognition that court shall have jurisdiction over
that question.

I. General Outline . . . . . . . . . . . . . . . . . . . . . . . 1

II. Legislative history . . . . . . . . . . . . . . . . . . . . 2

III. Commentary
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foreign judgments . . . . . . . . . . . . . . . . . . . 3

a) The various effects of

judgments . . . . . . . . . . . . . . . . . . . . . . . . 3

b) The law applicable to the

effects of foreign judgments . . . . . 7
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3. Declaratory proceedings

(Art. 33(2)) . . . . . . . . . . . . . . . . . . . . . . . . . 20

a) ‘Any interested party’ . . . . . . . . . . . . 22

b) A dispute . . . . . . . . . . . . . . . . . . . . . . . . . 26

c) Positive declaration . . . . . . . . . . . . . . 28

4. Recognition as an incidental

issue (Art. 33 (3)) . . . . . . . . . . . . . . . . . . . 31

5. Partial recognition . . . . . . . . . . . . . . . . . . 37

I. General Outline

1Art. 33 establishes the principle of the automatic recognition of foreign judgments. If
a question arises as to whether a foreign judgment should be recognized, the issue can
be resolved either by proceedings specifically directed to that issue (under Art. 33 (2))
or, if the issue arises incidentally in the framework of other proceedings, pursuant to
Art. 33 (3).

II. Legislative history

2Art. 33 already appeared in the original Brussels Convention (Art. 26). The text has
not been modified in the Brussels I Regulation, save for the substitution of the refer-
ence to the ‘Contracting State’ by ‘Member State’. A similar provision appears in
Art. 26 of the Lugano Convention.
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III. Commentary

1. The concept of ‘recognition’ of foreign judgments

a) The various effects of judgments
3 The Regulation does not provide a definition of what is meant by ‘recognition’ of a

foreign judgment. The Jenard Report usefully points to the two defining characteristics
of the recognition, as follows:

“Recognition must have the result of conferring on judgments the authority and effec-
tiveness accorded to them in the State in which they were given.”1

4 Although every lawyer will be influenced by its national law when discussing the exact
meaning of the recognition under the Regulation, it is possible to state that to recog-
nize a foreign judgment involves accepting to give it two effects.2 The first one is a
positive one. The State addressed accepts to consider that what the court of origin has
decided constitutes a valid determination of the rights and obligations of parties.3 If the
court of origin has ordered a party to pay damages because the party has been found in
breach of a contract, courts in other Member States should accept that the parties were
bound by a contract and that this contract has been breached.

5 The limits of the authority enjoyed by a judgment in other Member States must be
determined by the law of the State of origin.4 As the laws of Member States still di-
verge on the content of the authority of judgments,5 the principle of the extension of a
judgment’s effects in other Member States may give rise to difficulties in practice.

6 Beyond its authority, the judgment can also be invoked to block further proceedings on
the same cause of action.6 In practice, a judgment within the ambit of Chapter III of
the Regulation will constitute a sufficient basis for a plea of res judicata.

b) The law applicable to the effects of foreign judgments
7 It also follows from the extract of the Jenard Report reproduced above that the na-

tional law of the adjudicating court is decisive to determine the effects of a judgment in
the other Member States.7 This means that the State addressed must also accept that a
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1 Report Jenard p. 43. This definition was quoted by the ECJ in Horst Ludwig Martin Hoffmann v.

Adelheid Krieg, (Case 145/86) [1988] ECR 645, 666 para. 10.
2 See in general the discussion by Kropholler Art. 33 notes 11 et seq.; Gaudemet-Tallon pp. 300-303;

Layton/Mercer para. 845-848; Leible, in: Rauscher Art. 33 notes 4-10.
3 This is referred to as the materiellen Rechtskraft in the German doctrine and as the force obligatoire in

the French doctrine. The English concept of “authority” of the judgment appears to constitute a good

approximation of these concepts.
4 Infra Art. 33 notes 7 et seq. (Wautelet).
5 See the comparative overview by Stürner in: FS Rolf Sch�tze (1999), p. 913 et seq.
6 This is referred to as the autorité de chose jugée négative in French doctrine and as the „Präklusions-

wirkung“ in the German doctrine.



judgment issued in another state may have legal consequences unknown in the legal
system of the State addressed.8 The only limitation to the extension of those conse-
quences lies in the public policy clause (Art. 34(1).

8In practice, the State addressed must therefore accept that a judgment against the
principal debtor is also effective against a surety if the legal system of the State of origin
attaches such consequence to its judgment, even though under the law of the State
addressed the surety would not be affected by the judgment.9

9One will therefore make reference to the effects of the judgment in the State of origin
to determine whether the judgment qualifies for res judicata, estoppel or any other pre-
clusive doctrine in the State addressed.

10This explains why the English Court of Appeal held in Boss Group Ltd. v. Boss France
SA that a decision issued by a French court in the context of provisional proceedings
could not give rise to issue estoppel as the judgment was “in no way binding in France
on any court that might deal there with the matter on a substantive basis”.10

11When deciding upon the effects of a judgment, a court will take as a first reference
point the terms of the judgment itself.11 Additional evidence may be admitted but only
to clarify the terms of the judgment, not to add to the substance thereof.12

c) Effects of judgments falling outside the Regulation
12The Regulation does not purport to regulate all the consequences of judgments issued

by courts of Member States in other Member States. It must be accepted that a judg-
ment may be called upon for other consequences than its authority.
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7 This has been referred to as the doctrine of the Wirkungserstreckung, see Kropholler Art. 33 note 9.

Compare with Recital 22 of the Preamble of the Insolvency Regulation, according to which “Auto-

matic recognition should therefore mean that the effects attributed to the proceedings by the law of

the State in which the proceedings were opened extend to all other Member States”.
8 In the context of enforcement proceedings, the Court of Justice has held that a foreign judgment

which has been recognised must in principle have the same effects in the State in which enforcement

is sought as it does in the State in which judgment was given: Horst Ludwig Martin Hoffmann v.

Adelheid Krieg, (Case 145/86) [1988] ECR 645, 666 para. 11.
9 Example given in Report Schlosser para. 191.

10 Boss Group Ltd. v. Boss France SA [1997] 1 WLR 351, 359. Compare, however, with the decisions of

the same Court of Appeal in Berkeley Administration Inc. v. McClelland, [1995] ILPr 201 (C.A.) and

Berkeley Administration Inc v. Mc Clelland (No2) [1996] ILPr 772 (C.A.) in which the Court of Appeal

did not consider it necessary to refer to French law in order to determine the extent to which a

French judgment was entitled to recognition.
11 See The Tjaskemolen (now named `Visvliet') [1997] 2 Lloyd’s Rep. 476 (Q.B.D.).
12 Landhurst Leasing plc v. Marcq [1998] I.L.Pr 822 (the court held that evidence that the defendant had

submitted to a consent judgment on the basis that the claimant had agreed only to enforce the

judgment against the amount in a particular bank account, was not admissible).



13 This is for instance the case when a party relies on a foreign judgment as evidence of a
fact, e.g. that a witness appeared before the foreign court on a certain day or that an
expert has presented his findings to the court. A foreign judgment holding that a party
is the sole owner of specific assets could serve as the basis for a warranty claim in
another State.

14 All these consequences are left untouched by the Regulation. The national law of the
State addressed must therefore be applied to determine under what conditions a for-
eign judgment may entail such consequences, if any.13

2. The principle: automatic recognition

15 Art. 33 (1) provides that judgments issued in one Member State are automatically
recognized in other Member States without any prior proceedings or formal steps. This
principle, which is one of the cornerstones of the European judicial area, is known as
the recognition de plano, `de plein droit' or ipso iure.14 The automatic nature of the
recognition does not mean, however, that judgments from other Member States are
awarded the same treatment as domestic judgments.

16 To appreciate the extent of this principle, one must remember that judgments issued in
other Member States may be refused recognition under the Regulation if this is justi-
fied under one of the grounds of refusal. In practice, foreign judgments will therefore be
subjected to some form of examination, either in the framework of a principal action
for recognition (see hereunder nr. 3) or incidentally (see hereunder nr. 4). Further, the
party who relies on a foreign judgment must comply with the formal requirements laid
down in the Artt. 53 ff. of the Regulation and in particular with the need to produce an
authentic copy of the judgment.15

17 Hence, the automatic character of the recognition only means that a party who wishes
to rely on a foreign judgment must not undergo some formal procedure or have the
judgment be registered in the other Member State prior to relying on the foreign
judgment. Rather, the judicial intervention is postponed until such moment as the
foreign judgment is either presented for recognition (Art. 32 (2)) or relied upon to
justify a res judicata exception. In this sense, the word ‘special’ appearing in Art. 33 (1)
must be taken to denote any procedure other than that which is provided for in
paragraphs 2 and 3 of Art. 33.

18 It has been said that the automatic recognition amounts to “a presumption in favor of
recognition, which can be rebutted if one of the grounds for refusal listed in Article [34]
is present”.16 The automatic recognition can only be likened to a presumption of this
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13 See Gothot/Holleaux para. 252; Kropholler Art. 33 note 17.
14 See Cass. [1997] ILPr 173. See, however, Kaye pp. 1376-1382 (the author argues at great length that it

is inaccurate to refer to the principle laid down in Art. 33 (1) as one of ‘automatic’ recognition).
15 Art. 53 (2) of the Regulation also requires that the party who relies on the foreign judgment produces

a certificate filled by the court of origin.



type in so far as the Regulation removes all traditional procedures for recognition
which were provided for in the laws of the Member States. In this respect, the recog-
nition granted to judgments from other Member States still differs from that awarded
to domestic judgments.

19A direct consequence of the automatic nature of the recognition is that the foreign
judgment is deemed to be effective at the same time in the state of origin as in the
other member States.17 A more indirect consequence is that at least according to the
ECJ, a party who has obtained a judgment on the merits in one Member State is
precluded from applying to obtain another judgment on the same cause of action and
against the same party in another Member State.18 In the de Wolf case, a party had
obtained a judgment in Belgium ordering a company established in the Netherlands to
pay an invoice. Instead of requesting the enforcement of this decision, the Belgian
plaintiff brought fresh proceedings in the Netherlands in respect of the same cause of
action. Although the Court of Justice seemed more concerned with the need to avoid
the existence of conflicting decisions, its judgment cannot be explained but by the fact
that the authority of the Belgian decision was automatically recognized by the Dutch
courts.

3. Declaratory proceedings (Art. 33(2))

20Art. 33 (2) allows an “interested party” to apply to the court for a declaration that a
judgment given in another Member State be recognised («action en déclaration de re-
connaissance»/„Antrag auf positive Feststellung der Anerkennungsfähigkeit“). Experience
with the Regulation and the texts which have preceded it has shown that the possibility
to obtain a declaration on the recognition of a foreign judgment is rarely used. In the
vast majority of cases, a foreign judgment will be recognized incidentally in the frame-
work of other proceedings.19 Nevertheless, a party may have a good reason to pursue
such principal action for recognition. This may be the case when uncertainty remains
on whether some grounds of refusal are met. As long as the foreign judgment has not
been examined by a court in the State addressed, its effects in that State remain subject
to a future (negative) decision by a court. Further, some judgments do not lend them-
selves to enforcement and may more appropriately be subject to proceedings to obtain a
declaration of recognition. This is the case with a judgment awarding a declaration on
certain rights or the position of parties (so-called „Feststellung and Gestaltungsurteile“).

21Art. 33 (2) refers to the procedures provided in sections 2 and 3 of the Regulation.
Procedure on the application is therefore ex parte.20 The application for a declaration
on the recognition may be made jointly with an application for a declaration of en-
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16 Report Jenard p. 43.
17 Geimer/Schütze Art. 33 note 16.
18 Jozef de Wolf v. Harry Cox BV, (Case 42/76) [1976] ECR 1759.
19 Infra Art. 33 notes 31 et seq. (Wautelet) on this possibility.
20 See the criticism on the ex parte nature of the proceedings by Geimer/Schütze Art. 33 note 104.

Compare with Gothot/Holleaux para. 394 (who argue that ex parte proceedings are well suited to the



forceability.21 Certain rules of Sections 2 and 3 will not prove adapted to a request for a
declaration on the recognition of a foreign judgment. This is the case with Art. 39 (2)
of the Regulation, which deals with the domestic jurisdiction of the court. It is gen-
erally suggested to leave the petitioner the possibility to seize the court of his domicile
or of his choice.22 As is the case with enforcement proceedings, the court seized may
only examine whether the formal requirements for recognition are met. The review of
the various refusal grounds is only possible if an appeal is lodged against a decision
granting a declaration.

a) ‘Any interested party’
22 Art. 33(2) reserves the right to request a declaration of recognition to a party showing

an interest. According to the Jenard Report, the expression ‘on the application of any
interested party’ implies that “any person who is entitled to the benefit of the judgment
in the State in which it was given has the right to apply for an order” for its recogni-
tion.23

23 Although the Court of Justice has yet to rule on this question, it is generally accepted
that the circle of interested parties will not be limited to those parties who were
directly involved in the proceedings in the state of origin.24 A party who was not
involved in the litigation in the state of origin may indeed have an interest in obtain-
ing a judgement on the status of the foreign decision. This may be the case for the
warehouse holding goods which were subject to a dispute between two parties before
the courts of another Member State. Although the warehouse has no right to benefit
from a judgement as to which party holds title to the goods, there are good reasons why
it should be entitled to obtain a declaration on the status of the foreign judgment.

24 One should therefore adopt a broad reading of the requirement of interest.25 It is
submitted that in doing so, courts in the State addressed should not look at their
national law to define who is entitled to request a declaration on the recognition of
a foreign judgment. Whether an applicant’s interest qualifies him to obtain a declara-
tion under Art. 33 (2) must be assessed using a community definition.26 On the other
hand, national law remains decisive to determine whether an applicant under
Art. 33(2) has an interest to obtain a declaration.27
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need for a party to obtain within a reasonable time period a decision on the status of the foreign

judgment).
21 Kropholler Art. 33 note 5.
22 Kropholler Art. 33 note 8; Gaudemet-Tallon para. 439; Gothot/Holleaux para. 398.
23 Report Jenard p. 49 (this statement concerned the possibility to request the enforcement of a foreign

judgement. It is submitted that is applies likewise to requests for recognition).
24 Geimer/Schütze Art. 33 note 94; Gaudemet-Tallon para. 440.
25 Gaudemet-Tallon para. 440; Gothot/Holleaux para. 395.
26 See Layton/Mercer para. 26.005; Gaudemet-Tallon para. 440.
27 It is unclear whether one should apply the law of the State addressed or look at whichever system of

law is indicated by the choice of law rules of the court.



25Using this double rule, one may suggest that under a community reading of the re-
quired interest, assignees of persons who were parties to the original proceedings may
request a declaration pursuant to Art. 33(2). The question whether one person is
indeed an assignee will be assessed by reference to national law. Similarly, a surety
such as a guarantor of a contractual obligation may also request a declaration to obtain
the recognition of a foreign judgment which has held that the guaranteed obligation is
void, even though the guarantor has not participated in the proceedings before the
court of origin. Finally parties who have been subrogated in the rights of a party to the
original proceedings may also request a declaration under Art. 33 (2).28

b) A dispute
26Art. 33 (2) refers to a ‘dispute’. This should not be taken to mean that the issue of the

effects of the foreign judgment is necessarily examined within proceedings already
ongoing. It would be difficult to reconcile this with the fact that proceedings to obtain
a declaration on the recognition are brought ex parte, at least in the first stage.

27The reference to a dispute rather indicates that parties must have disagreed on the issue
of the recognition of the foreign judgment.29 Existence of a dispute may be demonstra-
ted by evidence of behavior of one of the parties concerned which is inconsistent with
the foreign judgment, such as the fact that the judgment debtor refuses to give effect to a
request made by the judgment creditor to obtain payment or to recognize that a contract
has been avoided. For a dispute to exist, it must possess a certain degree of reality. It does
not appear to be sufficient that the party requesting the declaration merely entertains
doubts as to the status of the judgment.30 In any case the various procedural require-
ments existing in national laws – such as the requirement that the petitioner shows an
«intérêt» or an „Interesse“ – will prevent a purely hypothetical request.31

c) Positive declaration
28Art. 33 (2) only refers to the possibility to obtain a declaration to the effect that a

judgment “be recognized”. Does this mean that the Regulation does not permit a party
to seek a declaration that a judgment not be recognized? This is what the Jenard Report
seems to imply, justifying the imbalance by the fact that the simplified procedure put in
place by the 1968 Convention “was evolved solely to promote the enforcement of
judgments, and hence their recognition”.32 The fact that the Brussels IIbis Regulation
refers specifically to the possibility of obtaining a declaration of non-recognition sug-
gests that the drafters of the Brussels I Regulation meant to exclude the possibility of
obtaining a negative declaration.33 However, this also suggests that issuing a declara-
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28 See C.A. Paris RCDIP 70 (1981), 121.
29 Compare with Kropholler Art. 33 note 4 (according to whom it is not required that „die Anerkennung

ausdr�cklich bestrittten wurde“).
30 Compare with the liberal interpretation suggested by Gothot/Holleaux para. 395.
31 Kropholler argues that the special ‘Feststellungsinteresse’ required under German law for declaratory

proceedings is not necessary to obtain a declaration under Art. 33 (2): Kropholler Art. 33 note 4.
32 Report Jenard p. 43. See e.g. Van den Broeck v. Ranieri, Hof Hertogenbosch NIPR 1994, 157.
33 See to that effect, Geimer/Schütze Art. 33 note 85; Leible, in: Rauscher Art. 33 note 13.



tion of non-recognition does not contradict the fundamental tenets of the European
judicial area. Hence, it is suggested that the exclusion of requests for a declaration of
non-enforcement should be reviewed.34

29 The fact that an applicant may not directly request a declaration to the effect that a
foreign judgment not be recognized, should not deprive the court of the possibility of
dismissing an application for a positive declaration of recognition if it finds that rec-
ognition is not warranted. In that case, the court’s decision will come close to a
negative declaration.

30 It has been suggested that since the Regulation does not prohibit the request for a
negative declaration, such a request should be possible if the national law of the court
addressed so allows.35

4. Recognition as an incidental issue (Art. 33 (3))

31 Art. 33 (3) confirms that a court seized of a dispute may also decide incidentally on the
recognition of a foreign judgment which is relevant for the outcome of the dispute with
which the court is principally concerned. In the absence of such a provision, courts
would be required to stay their proceedings while they await the outcome of an appli-
cation for a judgment to be recognized under Art. 33 (2).

32 Art. 33 (3) creates jurisdiction to rule incidentally on the recognition of the foreign
judgment both ratione materiae as ratione loci.36 Who bears the burden of proof in this
respect, must be decided by the national law of the court seized.

33 It does not appear to be necessary for the existence of that jurisdiction that the in-
cidental issue of recognition be decisive for the proceedings with which the court is
principally concerned. The English and German texts of the Regulation seem to imply
that such as is necessary. Other language versions are more flexible. In any case, a court
will refrain to pass a judgment, even incidentally, on a judgment which is wholly
unrelated to the proceedings with which it is principally concerned.

34 While Art. 33 (2) specifically refers to the rules of ‘Sections 2 and 3’ of Chapter III, a
similar reference does not appear in Art. 33 (3). Nonetheless it is accepted that the
provisions of those sections will apply mutatis mutandis to the incidental recognition.
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34 TGI Paris Clunet 120 (1993), 599 granted the plaintiff’s request for a negative declaration and

decided that several Italian decisions were not entitled to recognition in France, in particular because

they contradicted earlier judgments issued by the courts of Delaware. In doing so, the court followed

the majority opinion in the French literature (see Gothot/Holleaux para. 402; Lagarde, RCDIP 78

[1989], 534-537; Pluyette, Etudes offertes 	 Pierre Bellet [1991] pp. 443 ff.).
35 Kropholler Art. 33 note 7; Kaye p.1397.
36 Gothot/Holleaux para. 388.



This means that a party claiming incidental recognition will have to comply with the
general provisions of Artt. 53-56 of the Regulation, in particular the requirement to
produce the relevant documents.37

35Before granting incidental recognition, the court will review the various grounds of
refusal listed in the Artt. 34 and 35 of the Regulation.

36The question arises whether the decision to grant incidental recognition enjoys itself
res judicata. It is generally said that a court called upon to make a declaration of rec-
ognition or to issue an order for enforcement will not necessarily be absolved from
considering, on its own motion if need be, whether one of the grounds specified in
Arts. 34 and 35, exists, merely because another court has accorded (or denied) inci-
dental recognition to the judgment38 It is submitted, however, that in so far as the court
seized incidentally of the recognition issue has verified the requirements for the rec-
ognition, its decision should bind a court subsequently seized of proceedings under
Art. 33 (2) or Art. 39. A judgment under Art. 33 (3) will indeed possess all necessary
characteristics to enjoy res judicata on the issue of recognition. To deny it the status of
final and conclusive decision on this question would give the party opposing the rec-
ognition an undue possibility to challenge the decision.

5. Partial recognition

37Art. 48 of the Regulation provides for the possibility to obtain a partial enforcement of
a foreign judgment, provided the judgment is severable. Although the Regulation does
not contain a similar provision for the recognition, it is accepted that such partial
recognition is possible.39 This follows necessarily from the fact that some judgments
will contain issues which fall outside the scope of application of the Regulation, while
other issues falls within this scope. It also follows from the fact that a judgment may be
held to contradict a ground of refusal only for part of the ruling.

38When requesting a declaration of recognition, the applicant may limit the scope of its
request to part of the foreign judgment.
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Article 34

A judgment shall not be recognised:
(1) if such recognition is manifestly contrary to public policy in the Member State in which
recognition is sought;
(2) where it was given in default of appearance, if the defendant was not served with the
document which instituted the proceedings or with an equivalent document in sufficient
time and in such a way as to enable him to arrange for his defence, unless the defendant
failed to commence proceedings to challenge the judgment when it was possible for him to
do so;
(3) if it is irreconcilable with a judgment given in a dispute between the same parties in the
Member State in which recognition is sought;
(4) if it is irreconcilable with an earlier judgment given in another Member State or in a third
State involving the same cause of action and between the same parties, provided that the
earlier judgment fulfils the conditions necessary for its recognition in the Member State
addressed.
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I. Purpose and interpretation

1Art. 34 enumerates the main grounds for non-recognition or non-enforcement. It
should be read in relation with Artt. 35, 36, 61 and 71. The nature of the criteria
enumerated in Art. 34 could be discussed: should they be labelled as regularity condi-
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tions or as refusal grounds? 1 They are usually simply referred to as “grounds for refusing
recognition or enforcement”.2 The precise qualification does not matter as long as the
purpose and the resulting interpretation of Art. 34 is clear.

2 The purpose of Art. 34 and of its predecessor, Art. 27 Brussels Convention, derives
from the general objectives of chapter III (former title III) dedicated to recognition and
enforcement and more generally from the rationale of the regulation itself, i.e. facil-
itating the circulation of judgments. This general ambition is to be traced back to the
Brussels Convention which, according to the wording of Art. 220 EEC Treaty (now
Art. 293 EC Treaty), was due to achieve the “simplification of formalities governing
the reciprocal recognition and enforcement of judgments of courts or tribunals and of
arbitration awards”.3 The note sent by the Commission to Member States inviting
them to commence negotiations which resulted in the Brussels Convention already
mentioned the role of such an instrument in the internal market: “a true internal
market between the six States will be achieved only if adequate legal protection can
be secured. The economic life of the Community may be subject to disturbances and
difficulties unless it is possible (.. .) to ensure the recognition and enforcement of the
various rights arising from the existence of a multiplicity of legal relationships”.4 The
idea of a direct link between economic development, legal security and circulation of
judgments, as a support to the achievement of the internal market, has evolved and is
now embodied in the conception of the European Union as an “area of freedom,
security and justice in which the free movement of persons is assured and litigants
can assert their rights, enjoying facilities equivalent to those they enjoy in the courts of
their own country”.5 The exact meaning of the “area of freedom, security and justice”
provided for in Title IVof the EC Treaty, in which the legal basis the Regulation is to be
found, as well as its precise implications for the interpretation of the regulation, are not
quite clear. But one thing is sure: the circulation of judgments is more than ever seen as
a priority and should progressively take place as within a single State.6

3 Following the favour reserved by the regulation to the circulation of judgments,
Art. 34, which brings an exception to this principle, is to be strictly construed.7 The
refusal grounds are limitative.8 Two consequences derive from this with regard to the
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1 Gaudemet-Tallon, p. 305.
2 For instance, Layton/Mercer para. 24.011.
3 See as well: Report Jenard p. 7, 42 (presenting the free circulation of judgments as “the ultimate

objective” of the Convention and the adoption of rules of direct jurisdiction as one means for

achieving this goal).
4 Cited in Report Jenard p. 3.
5 Commission Proposal COM (1999) 348 final p. 3, 5.
6 See for instance, Regulation (EC) No 805/2004 of the European Parliament and of the Council of

21 April 2004 creating a European Enforcement Order for uncontested claims, OJ 2004 L 143/15.
7 Solo Kleinmotoren GmbH v. Emilio Boch, (Case 414/92) [1994] ECR I-2237 para. 20.
8 Commission Proposal COM (1999) 348 final, p. 22, commenting Art. 41 in which the refusal grounds

were to be listed: “This article determines the sole grounds on which a court seized of an appeal may

refuse or revoke a declaration of enforceability.”



margin of interpretation left to the national judge. On the one hand, the judge may not
use any of the enumerated grounds for controlling an issue which is not mentioned in
Art. 34 or, even worse, is excluded by Art. 35 or 36: this would occur for instance, if the
national judge was controlling the applicable law, under the heading of public policy. It
can already be stated that all grounds for refusal must be interpreted in the light of the
prohibition of review as to the substance (Art. 35), which implies that the control
exercised by the judge of the State addressed will take place within the respect of the
findings of facts and law made by the judge of origin. On the other hand, he has to
respect the limits set by the European Court of Justice (hereafter ECJ) in the exercise of
its interpretation function. The ECJ has for instance set the frame within which public
policy can be called upon.

4The limitative enumeration provided for by Art. 34 does not exclude the control of
conditions that would be imposed by public international law.9 Limitations imposed on
jurisdiction (to adjudicate or to enforce) with regard to immunities are mainly con-
cerned. Should the immunity of the defendant not have been respected in the court of
origin, the resulting judgment would not be entitled to recognition in other Member
States, although this ground of refusal is not provided for by Art. 34.9a Similarly, the
enforcement requested against a person who has, after the date of the judgment of
origin, acquired an immunity of execution, will be refused.10 It would indeed be diffi-
cult to construe the Regulation as aiming at derogating to Public international law,
especially since de ECJ has for long stated that Community law is submitted to public
international law.11
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9 Geimer/Schütze Art. 34 notes 6-7; Kropholler Art. 33 note 5.
9a Treib Civ. Bruxelles, Reprinted in P. d’Argent, Revue belge de droit international 2007/2, n8 43 et al.

(forthcoming): decicling, on the basis of Art. 27 (1) of the Brussels Convention, that it “does not

have juniscliction” for enforcing a Greek judgment conclemning Germany to pay clamages to Greek

nationals in regard of acts perpetteated by German aremed forces during the Second World Ware.

Comp.: Eirini Lechovritov and others v. Dimosiotis Omospondiakis Dimokratias tis Germanias, (Case

C-292/05 [2007] ECR nyr. ‘Civil matteres’ wilhin the meaning of Art. 1 of the Brussels Convention

“does not cover a legal action brought by natural persons in a Contracting State against another

Contracting State for compensation in respect of the loss or damage suffered by the successors of the

victims of acts perpetrated by armed forces in the course of warfare in the venitory of the first State”

(para. 46).
10 Kropholler Vor Art. 33 note 5 (citing as an example the private person condemned to reimbursement,

who later becomes ambassador).
11 International Fruit Company NV and others v. Produktschap voor Groenten en Fruit, (Joined Case 21-24/

72) [1972] ECR 1219 paras. 11, 18; Yvonne van Duyn v. Home Office, (Case 41/74) [1974] ECR 1337

para. 22; Anklagemyndigheden v. Peter Michael Poulsen and Diva Navigation Corp., (Case C-286/90)

[1992] ECR I-6019 para. 9 (“(.. .) the European Community must respect International Law in the

exercise of its powers and that consequently, Art. 6 must be interpreted and its scope limited, in the

light of the relevant rules of International Law of the sea”); Verhoeven, Droit de la Communaut�

europ�enne (2nd ed. 2001), p. 281. The result was already certain under the Brussels Convention:

Geimer/Schütze Art. 34 notes 6-7; Kropholler Vor Art. 33 note 5.



5 Though very limited in number, the refusal grounds are obligatory. Recognition or
enforcement must be denied if any of the grounds apply.12 The judge of the recognition
State has no discretion in this respect. This raises two questions.

6 The first question concerns the subsidiary application of domestic law: when one of the
refusal grounds provided for by Art. 34 applies, can the judgment nevertheless be
recognised under national law? It has been submitted that the provision should be
interpreted “as meaning that the judgment cannot be recognised under the Conven-
tion”13 (i.e. the Regulation), leaving the court free to grant recognition or enforcement
under the ordinary law. This interpretation was developed for Art. 27 (4) of the Con-
vention which instituted a control of the applicable law on some incidental issues
decided upon by the court of origin and excluded from the substantive scope of the
Convention by Art.1. The substance of Art. 27 (4) has been deleted from the Regu-
lation. The question remains however the same: can the Regulation, which is due to
favour the circulation of judgments within the EC introduce recognition conditions
stricter than those relied upon under domestic law? This proposition leads to the
application of the most favourable source of law. It cannot be followed as it relies on
a confusion between the applicability of the Regulation and the outcome of the ap-
plication of its provisions, not allowed by the Regulation,14 contrary to other interna-
tional instruments concerned with recognition and enforcement.15 The applicability of
chapter III of the Regulation does not depend on Art. 34 but mainly on Arts. 1 and 32.
None of the provisions of the Regulation suggest that its applicability could depend on
a “more favourable” condition. Once the regulation applies,16 its provisions command
entirely the recognition or enforcement process, be the result positive or negative: the
application of domestic law is therefore excluded.

7 The second question concerns the role of the judge with respect to the control of the
refusal grounds listed in Art. 34 or 35:17 should or could he raise them of its own
motion? Art. 41 of the Regulation forbids any review under articles 34 and 35 at the
first stage of the recognition or enforcement proceedings. Any initiative of the judge is
thus excluded even though the first phase of the proceedings is not contradictory.18
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12 See the wording of Art. 34: “A judgment shall not be recognised [.. .]”.
13 Hartley, p. 88; for a similar opinion, cf. Gothot/Holleaux para. 297.
14 For other arguments supporting the exclusion of domestic law (mainly: uniformity of interpretation,

legal certainty, general balance of the jurisdiction and recognition regime of the Regulation, respect

of the other aims of the Regulation such as the proper administration of justice): Gaudemet-Tallon

p. 351 para. 435; Stone p.153; Layton/Mercer para. 24.011.
15 Cf. Convention on the Recognition and Enforcement of Foreign Arbitral Awards of 10 June 1958

(United Nations Conference on International Commercial Arbitration, New York 1958) Art. V (1):

“Recognition or enforcement of an arbitral award may be refused .. .” and Art. V (2): “This provision

is usually interpreted as leaving the judge free to rely on the more favourable domestic law.”
16 The opinion of the authors cited above (fn.13) makes perfect sense if they refers to matters normally

excluded from the substantive scope of the Convention and indirectly covered by its Art. 27(4).
17 Of course, the judge has to verify that the formalities listed in article 53 have been completed and

therefore makes formal checks on the documents presented in support of the application.



The wording of Art. 41 introduces a fundamental change in comparison with the
Brussels Convention. Under Art. 34 Brussels Convention, the application for recog-
nition or enforcement may be refused even though the first stage of the proceedings is
unilateral: only the judge can thus raise one of the refusal grounds.19 Under the Regu-
lation, the judge does not have the discretion any more to control the refusal grounds
during the unilateral phase of the recognition or enforcement proceedings.20 At the
second stage of the proceedings, when an appeal is lodged against the decision granting
recognition or enforcement, the question remains. Of course, it is likely to be of minor
practical importance since one of the parties has, by definition, taken the initiative of
raising one or more refusal grounds. But the judge might disagree on the relevance of
the refusal ground chosen by the claimant or notice the violation of other grounds. The
obligatory character of the refusal grounds, deriving from the first words of Art. 34,
implies that recognition or enforcement must be refused if any of them applies. This
suggests in turn that each of them needs to be controlled on the initiative of either the
parties or the judge. However, under the Brussels Convention, which used the same
formulation in the first line of Art. 27, it was usually submitted that the judge “could”
raise the grounds on its own motion.21 Indeed the least that can be derived from the
wording of Art. 34 is that the judge, when he is not prevented to do so by Art. 41, may
on its own motion take grounds of refusal into consideration.22 Whether he must do so
remains uncertain.23 According to Kropholler,24 some submit that in the absence of any
clear statement of the Convention or Regulation on this point, the question is left to
national procedural law: the latter could free the judge of any obligation to control the
grounds for refusal on its own motion.25 The wording of Art. 45, which describes the
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18 Commission Proposal COM (1999) 348 final p. 21.
19 Report Schlosser para. 190 ( “(...) the court may of its own motion take into account grounds for

refusing recognition if they appear from the judgment or are known to the court. It may not however make

enquires to establish whether such grounds exist (.. .)”; emphasis added). Thus the role of the court at

the first stage was already limited.
20 For a different view see Leible, in: Rauscher Art. 34 note 3 (proposing an exception in case of gross

violation of public policy or of the exclusive jurisdiction grounds listed in Art. 35). See also fn. 22.
21 See Report Schlosser para. 190; Droz, Pratique de la Convention de Bruxelles du 27 septembre 1968

(1973) p. 68 note 153; Dashwood/Halcon/White p. 39 (the authors do not make any difference be-

tween the possibility and the obligation for the court to control the grounds for refusal on its own

motion).
22 For a similar position Ansgar Staudinger, EuLF 2004, 273, 280.
23 Submitting that the judge must refuse recognition on its own motion when it appears from the

document laid before him that one of the refusal grounds apply: Layton/Mercer paras. 9.007,

24.011 (the authors apparently consider that such an obligation exists at both stages of the proceed-

ings).
24 Kropholler Vor Art. 33 note 6.
25 The French Cour de cassation, for instance, has held that under the Brussels Convention, the judge

does not have to control any grounds of refusal other than those raised by the defending party, even

public policy: Cass. RCDIP 89 (2000), 52 with note Ancel; Cass. RCDIP 94 (2005), 371 with note

André Huet. As a result of the presumption in favour of regularity of judgments from other EC

countries established by the Cour de cassation, at the first as at the second stage of the recognition



role of the judge seized with the appeal, diverges in the various linguistic versions26 and
is therefore of little help. The Explanatory Memorandum of the Proposal clearly rules
out any obligation imposed on the judge to control the grounds of Art. 34 on its own
motion.27

8 The allocation of the burden of proof between the judge and the parties is not directly
linked with the possibility for the court to raise the grounds of refusal of its own
motion. This is made clear by the Report Schlosser which states that “the judge may
of its own motion take into consideration grounds for refusing recognition if they appear
from the judgment or are known to the court”.28 He does not have to search for the
elements proving either the regularity or irregularity of the foreign judgment. As a
result of the presumption in favour of recognition, it belongs to the party contesting
the recognition to prove that one of the grounds for refusal exists.29

9 One last point should be underlined in relation with the restrictive nature of the
grounds for refusal listed in Art. 34. The limitation of the grounds for refusal as well
as the summary procedure set out by Art. 41 are justified by the global regime estab-
lished by the Regulation, especially its rules on jurisdiction: the mutual trust between
courts of the Member States partially relies on the assurance that certain grounds for
jurisdiction have been used and that others have been banned in the court of origin.
This is not true, however, for judgments that have not been adopted in accordance
with the Regulation. They nevertheless benefit from the favourable system of recog-
nition and enforcement of the Regulation whose application depends on the sole
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or enforcement proceedings, French courts apparently never raise the grounds for refusal of article 34

on their own motion: Niboyet/Sinopoli, Gaz. Pal. 2004, 4, 20-21. However, it is generally considered

that under domestic law the judge has to examine grounds for refusal on its own motion when the

ordre public procédural (international public policy and certain matters that are not at the parties

disposal) is involved; for more detail, cf. Pierre Mayer/Heuzé, Droit international priv� (8th ed. 2004)

para. 431.
26 “The court (.. .) shall refuse or revoke a declaration of enforceability only on (.. .)”; “La juridiction

(...) ne peut refuser ou r�voquer que pour l’un des motifs (.. .)”; „Die Vollstreckbarerkl�rung darf von

dem (...) Gericht nur (.. .)“ (emphasis added). The French and German versions imply a possibility

but no obligation.
27 Commission Proposal COM (1999) 348 final, p. 21-22.
28 Report Schlosser para. 190; emphasis added. See as well: Pierre Mayer/Heuzé (fn. 25) para. 433 in fine

(“The principle that the judge has to consider the grounds for refusal of its own motion (.. .) only

means that he shall not grant recognition if the regularity of the foreign decision is not established,

even if the defending party does not contest it. It does not impose on him the obligation to enquire

whether such grounds exist.” The translation is ours).
29 Report Jenard p. 43; Layton/Mercer para. 9.018; Leible, in: Rauscher Art. 34 note 3; Kropholler Vor

Art. 33 note 7; Droz (fn 19) p. 68 para. 153 in fine. For examples of application of this principle by

national courts in Germany: BGH [2003] I.L.Pr 523; in Belgium: Trib. civ. Li�ge Act. Dr., 1996, 80;

Trib. civ. Bruxelles RGDC 1989, 422. Cf. Geimer/Schütze Art. 34 note 1 (no presumption in favour or

against recognition deriving from the Regulation influences the allocation of the burden of proof

between the parties).



condition that the judgment has been rendered by the tribunal of a Member State. As a
result, the judgment taken in a Member State against a defendant domiciled in a third
Country will benefit from the recognition regime of the Regulation in other Member
States, even though the defendant has not been able to take advantage of the protec-
tions established by Chapters I and II of the Regulation, in particular the exclusion of
some national rules on jurisdiction provided for by Art. 3 (2). This unequal treatment
of defendants domiciled in non-Member States is sometimes severely judged.30

II. Legislative history

10The legislative history of Art. 34 derives from its purpose. Pursuant to the general aim
of the Regulation of facilitating the circulation of judgments, the grounds for refusal
have progressively been restricted in two ways: some have been narrowed, other have
been abandoned. Simultaneously, the ECJ and the explanatory Reports have some-
times clarified the meaning of the provisions in a way that slightly enlarged their scope.

11The 1978 Accession Convention brought major changes.31 First, it was specified that a
document equivalent to the document which normally institutes the proceedings,
delivered in sufficient time to enable the defendant to organize his defence, would
also satisfy the requirement of Art. 27 (2) concerning due service in case of default
judgment. Second, a point 5 was added to Art. 27, later formally amended by the 1989
Accession Convention,32 which gives priority to an earlier judgment pronounced in a
non-contracting State involving the same cause of action and the same parties if it
qualifies for recognition in the State addressed. Point 5 of Art. 27 should be read in
relation to Art. 57 of the Convention which underlines that the Convention does not
affect other conventions concerning jurisdiction, recognition or enforcement to which
the contracting States would be parties (except for those listed in Art. 55 Brussels
Convention). But for Art. 27 (5), a judgment given in a third State that would fill
the conditions established for its recognition by the domestic law or more importantly,
by a bilateral convention signed with that State, would have raised difficult questions
when confronted with a later judgment originating from a Member State. The text of
the 1968 Convention lacked clarity on this issue and the addition of point 5 avoided
diplomatic complications.33 Since the solution was already evident under international
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30 Briggs/Rees p. 427-428 para. 7.04.
31 Convention on the Accession of 9 October 1978 of the Kingdom of Denmark, of Ireland and of the

United Kingdom of Great Britain and Northern Ireland to the Convention on jurisdiction and

enforcement of judgments in civil and commercial matters and to the Protocol on its interpretation

by the Court of Justice, OJ 1978 L304/1.
32 Convention on the Accession of the Kingdom of Spain and the Portuguese Republic to the Con-

vention on jurisdiction and the enforcement of judgments in civil and commercial matters and to the

Protocol on its interpretation by the Court of Justice with the adjustments made to them by the

Convention on the accession of the Kingdom of Denmark, of Ireland and of the United Kingdom of

Great Britain and Northern Ireland and the adjustments made to them by the Convention on the

accession of the Hellenic Republic, OJ 1989 L 285/1.
33 Report Schlosser para. 205.



law,34 it cannot be said that the addition of the last point of Art. 27 Brussels Conven-
tion added any extra condition for recognition.

12 The transformation of the Brussels Convention into a Community instrument offered
the opportunity for other changes. The adverb “manifestly” was introduced to qualify
the contradiction between the recognition of the foreign judgment and public policy of
the Member State addressed. Concerning point 2 of Art. 34 (point 2 of Art. 27 Brussels
Convention), on the one hand, the requirement of a service “duly” effected has been
abandoned while on the other hand, the new provision states that service must be
made not only in sufficient time but also “in such a way as” to enable the defendant to
arrange for his defence. Point 2 of Art. 34 is now centred on the practical possibility for
the defendant to arrange for his defence rather than on the regularity of the service.
Simultaneously, it is severely restricted: an objection to recognition concerning service
of the documents instituting the proceedings can from now on only be raised by the
defendant who has appealed in the State of origin when he was in a position to do so.
Point 4 of Art. 27 Brussels Convention, concerning the difference of rules of Private
international law concerning capacity and personal status between the State of origin
and the State addressed, has been deleted. The motivation of this modification might
be informative on the Commission’s projects with regard to conflict of laws rules: it is
due to the fact that these rules of Private international law “are gradually being ap-
proximated in the Member States”.35 Eventually the question left open by the Brussels
Convention concerning the conflict between two judgments given in different Mem-
ber States and presented for recognition in a third Member State is solved in Art. 34
(4) by giving priority to the earlier judgment.36 The solution concerning the conflict
between an earlier judgment given in a third State and an EU judgment (Art. 27 (5) of
the Convention) is simply extended to the conflict between judgments rendered in
Member States other than the State addressed. The only point that has not been
changed is point 3 of Art. 34 which literally takes over the solution of Art. 27 (3)
concerning the conflict between a judgment given in the State where recognition is
sought and a judgment given in another Member State. As the Explanatory Memor-
andum puts it, the “grounds (for refusal) have been reframed in a restrictive manner to
improve the free movement of judgments”.37

13 The history of Art. 34 also shows a need for clarification sometimes leading to a
comprehensive construction of the grounds for refusal. The ground relating to public
policy is the best example. Though fraud was considered as a specific ground for non-
recognition in the United Kingdom and Ireland, not to be confused with public policy,
the Schlosser report states that fraud can constitute an offence against public policy
within the meaning of the Regulation.38 This specification actually encouraged the
United Kingdom and Ireland to enlarge their conception of public policy. Another
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34 Art. 30 (4) (b) Vienna Convention on the Law of Treaties.
35 Commission Proposal COM (1999) 348 final, p. 23.
36 Highlighting the problem: Kaye pp.3249-3250.
37 Commission Proposal COM (1999) 348 final, p. 22. Purely formal modifications, such as the repla-

cement of the term “contracting State” by the term “Member State”, have not been mentioned.



example where the comprehensive interpretation finally won is given by the Krombach
case.39 From the beginning, the question whether public policy could cover procedural
aspects without overlapping the requirement of due and timely process, that was pre-
sented as the sole ground for refusal concerning the procedure, appeared as a difficult
question.40 The Krombach decision stated that public policy could in exceptional
circumstances, cover the fundamental principle of the right to a fair hearing.

III. Art. 34 (1): Public policy

14Pursuant to paragraph 1 of Art. 34, recognition or enforcement might be refused if it is
manifestly contrary to public policy in the Member State addressed. The content of
public policy depends on the national conception of the State where recognition or
enforcement is sought (1), which has to respect the limits set by the ECJ (3). The
conditions of application of this ground for refusal results similarly from national and
European law (2).

1. Content

15Domestic law will determine what principles and rules belong to public policy. The
concept is therefore not uniformly understood among the Member States.41 However,
under the influence of the ECJ, it is likely that striking divergences of national concep-
tion will be avoided.42 Being a domestic notion, public policy will follow the evolution
of national conception and be considered at the time when the recognition of the
judgment is requested. This is why foreign decisions infringing the prohibition on in-
vestment in future options or an exchange control law, itself contrary to EC law, were
granted enforcement when they would have once been considered as contrary to public
policy.43 Though being a national concept, public policy also includes the principles of
Community law which belong to the “European public policy”.44 Those concepts are
progressively identified by the ECJ. Their understanding should indeed not vary from
country to country. Public policy, be it constituted of national and community concepts,
may have a substantive or procedural aspect.45
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38 Report Schlosser para. 192. On the limited circumstances under which fraud might be alleged, infra

Art. 34 note 26 (Francq).
39 Dieter Krombach v. André Bamberski, (Case C-7/98) [2000] ECR I-1935.
40 Gothot/Holleaux para. 256.
41 For examples see infra Art. 34 notes 27, 32, 34 (Francq).
42 Infra Art. 34 notes 20-32 (Francq).
43 BGH [1999] I.L.Pr. 758 (applying a bilateral agreement concluded between Austria and Germany and

finding that the prohibition of futures and gaming plea did not form part of German international

public policy anymore as assessed on the date on which the enforceability of the Austrian judgment

had to be decided); Westpac Banking Corporation v. Dempsey, [1993] 3 I.R. 331 (H.C.), Kaye p. 3279-

3280.
44 Renault SA v. Maxicar SpA and Orazio Formento, (Case 38/98) [2000] ECR I-2973 para. 32.
45 Infra Art. 34 notes 20-32 (Francq).



16 It is only one particular aspect of public policy that comes into consideration under
Art. 34 (1), namely international public policy. This narrow concept does not cover all
internal rules of public policy but only the core principles and values that cannot be
derogated from, even for situations presenting foreign elements. National case law
clearly draws the distinction between international and internal public policy46 and
restrains the use of Art. 34 (1) to defend fundamental principles.47

17 This is coherent with the prevailing interpretation given from the start to Art. 34 (1) by
the Jenard Report and confirmed at numerous occasions by the ECJ: it should intervene
only in exceptional cases.48 The Jenard Report considered the ground for refusal based
on public policy as similar to that adopted in “the most recent convention” of the time.
Consequently, the adjunction of the adverb “manifestly” in the Regulation cannot be
said to have narrowed down the kind of infringement to public policy required under
Art. 34 (or 27 of the Convention): the expectation of a manifest contradiction was
included from the start49 and is coherent with the prohibition of review as to the
substance. The restriction of the hypothesis of intervention of public policy to excep-
tional cases was already prevailing in domestic laws which considered that public policy
should be given an «effet att�nu�» for those situations constituted abroad.50

18 Be it or not named «effet att�nu�», this narrow conception of the already narrow
international public policy has three implications. Firstly, it is the effects of the rec-
ognition that will be appreciated with regard to public policy, not the judgment: the
judge of the State addressed is not supposed to say whether the foreign judgment as
such is contrary to public policy, but rather whether the recognition of such a decision
would produce effects adversary to public policy.51 Secondly, those effects should reach
a certain level of gravity: the fundamental principle infringed as a result of recognition
must suffer a substantial offence.52 Thirdly, the appreciation of gravity will depend on
the existence of rather close links between the situation and the legal order of the State
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46 For instance: Hof van Cass. Pas. belge 1985 I 1323 (the principle according to which the civil

proceedings have to be stayed pending criminal proceedings does not belong to international public

policy, but only to internal public policy); Trib.civ. Li�ge Act. Dr. [1996] 80 (referring to the narrow

definition given by the Belgian Hof van Cass. Pas. belge [1950] I 624); Cass. D. 1997 IR 92 (French

international public policy does not oppose a judgment including indexation in a currency other than

French Frank).
47 Cassaz. Giust. Civ. 1999 I 3009-3012 with note Simone (all principles of the Constitution do not

belong to the narrow notion of public policy of Art. 34 (1); also on the ECJ Website under n8 2000/

42: http://curia.eu.int/common/recdoc/convention/en/index.htm.
48 Report Jenard p. 44; Horst Ludwig Martin Hoffmann v. Adelheid Krieg, (Case 145/86), [1988] ECR 645

para. 21; Bernardus Hendrikman and Maria Feyen v. Magenta Druck & Verlag GmbH, (Case C-78/95)

[1996] ECR I-4943 para. 23; Dieter Krombach v. André Bamberski (Case C-7/98), [2000] ECR I-1935

para. 21; Régie nationale des usines Renault SA v. Maxicar SpA and Orazio Formento, (Case C-38/98)

[2000] ECR I-2973 para. 26.
49 Leible, in: Rauscher Art. 34 note 4; Kropholler Art. 34 note 4.
50 Gaudemet-Tallon p. 321; Ansgar Staudinger, EuLF 2004, 273.
51 Report Jenard p. 44.



addressed: the closer the links, the easier it is to prove that recognition of the foreign
decision within the legal order of the State addressed will lead to intolerable breach of
fundamental principles.53 As a result, the examination of public policy will be lead in
concreto.54

2. Conditions of application

19The conditions of application of Art. 34 (1), be they substantive or procedural, will be
set by domestic law, under the scrutiny of the ECJ. For instance, in France, public
policy must be raised in appeal by the defendant, the judge being allowed to restrict his
control to the issue raised by the parties.55 Among the conditions of application of
Art. 34 (1), its residual role should be underlined. Public policy should only come into
consideration when other grounds for refusal do not apply. Grounds for non-recogni-
tion are not overlapping.56 As a result, Art. 34 (1) can only come into consideration
when conditions of application of other grounds for refusal are not met. This is a simple
application of the principle lex specialis derogat generalis. For instance, the ECJ has
expressly excluded the intervention of Art. 34 (1) when Art. 34 (2) or 34 (3) apply.57

Furthermore, some grounds for refusal can only be addressed under the specific provi-
sion devoted to them by the Regulation, so that if this provision does not apply, the
same problem cannot be controlled under Art. 34 (1). This is the case of the jurisdic-
tion of the tribunal of origin which can only be scrutinized within the strict conditions
of Art. 35.58 Indeed under the Regulation (as well as under the Convention), it is
normally prohibited to review the jurisdiction of the court of origin, with the excep-
tion of “certain cases exhaustively listed in the first paragraph of Art. 28” (of the
Convention; 35 of the Regulation).59 Another condition sometimes referred to before
a party can raise public policy concerns the question whether that party made use of
the means of redress that where at his /her disposal in the State of origin or contested
the issues later presented to the tribunal in charge of recognition. It is commonly
accepted in Germany that the party who could have appealed against violation of
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52 Dieter Krombach v. André Bamberski (Case C-7/98), [2000] ECR I-1935 para. 37; Régie nationale des

usines Renault SA v. Maxicar SpA and Orazio Formento, (Case C-38/98) [2000] ECR I-2973 para. 30

(mentioning the manifest breach of essential rules or fundamental principles of the State addressed).
53 Kropholler Art. 34 note 18 (pursuant to the classic formula of the BGH – BGH IPRax 1994, 350 with

note Herbert Roth – proposes to check whether taking into consideration the intensity of the links

between the situation and the forum, the concrete result of recognition would lead to intolerable

contradiction with German fundamental ideas or conception of justice); Ansgar Staudinger, EuLF

2004, 273, 275; Geimer/Schütze Art. 34 notes 19-22.
54 CA Paris D. 1994 IR 66; Trib. civ. Liège Act. Dr. [1996] 80.
55 Supra Art. 34 fn. 26 (Francq).
56 Briggs/Rees p. 440 para. 7.12.
57 Horst Ludwig Martin Hoffmann v. Adelheid Krieg, (Case 145/86) [1988] ECR 645 para. 21; Bernardus

Hendrikman and Maria Feyen v. Magenta Druck & Verlag GmbH, (Case C-78/95) [1996] ECR I-4943

para. 23.
58 Dieter Krombach v. André Bamberski, (Case C-7/98) [2000] ECR I-1935 para. 31.
59 Dieter Krombach v. André Bamberski, (Case C-7/98) [2000] ECR I-1935 para. 31.



his /her right to a fair hearing, but did not do so, later loses the right to raise procedural
public policy in front of the court seized with the recognition.60

3. Applications within the limits set by the ECJ

a) Substantive public policy
20 Examples of applications of public policy in its substantive aspect are relatively rare.

This has two reasons. Firstly, in those civil and commercial matters covered by the
Regulation, the legal divergences between the Member States are rarely strong enough
to bring a contradiction with public policy.61 Secondly, the prohibition of review as to
the substance confines quite drastically the hypothesis in which the tribunal will be
able to consider a contradiction with its substantive public policy. The principle es-
tablished by Art. 36 and reiterated by Art. 45 (2) explains many of the limits imposed
by the ECJ.

21 The court seized with recognition or enforcement is not allowed to review the accuracy
of the findings of law or facts made by the court of the State of origin.62 As a con-
sequence, any issue already considered by the court of origin will rarely give rise to a
funded objection based on public policy.63 This is of course linked with the narrow
interpretation of public policy, the infringement of which should be manifest. Follow-
ing this line of thought, the ECJ has even provided a general description of the frame
within which public policy could be considered to be infringed: “In order for the
prohibition of any review of the foreign judgment as to its substance to be observed,
the infringement would have to constitute a manifest breach of a rule of law regarded
as essential in the legal order of the State in which enforcement is sought or of a right
recognised as being fundamental within that legal order”.64 This frame is valid for the
intervention of both substantial and procedural public policy.

22 A mere difference of legislation does not amount to an infringement of public policy.65

Again, denying recognition on the sole ground that the law applied by the court of
origin is different from the law of the forum amounts to a review of the first judgment as
to its substance. It would also exceed the limits of the control highlighted before: only
the result of the recognition or enforcement, not the judgment itself, is appreciated
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60 Kropholler Art. 34 note 14 (with numerous references to case law in footnote 29); Geimer/Schütze

Art. 34 notes 30; Leible, in: Rauscher Art. 34 note 18. In France, stating that the position usually

adopted about fraud should be generalized to all refusal grounds which could have been raised before

the Court of origin: Niboyet/Sinopoli, Gaz.Pal. 2004 IV 31. About fraud, see infra Art. 34 note 27

(Francq).
61 Gaudemet-Tallon p. 322.
62 Dieter Krombach v. André Bamberski, (Case C-7/98) [2000] ECR I-1935 para. 36.
63 Cf. supra Art. 34 note 19 (Francq) in fine. Considering that the question raised had already been

judged unfounded by the court of origin and could not therefore justify the application of article 27

(1) Brussels Convention: Hoge Raad, Hupperichs v. Dorthu, in Kaye p. 3277.
64 Dieter Krombach v. André Bamberski, (Case C-7/98) [2000] ECR I-1935 para. 37; Régie nationale des

usines Renault SA v. Maxicar SpA and Orazio Formento, (Case C-38/98) [2000] ECR I-2973 para. 30.



with regard to fundamental principles of the State addressed. The same is true for the
interpretation of a convention to which both States would be parties: the stricter
interpretation accepted in the country of origin does not offend public policy of the
forum.66 For the same reason, alleged errors which would have occurred in the appli-
cation of the law, be it national or Community law, do not justify either the interven-
tion of public policy. The contrary would amount to criticism of the legal reasoning
held by the judge of origin. In this respect, the Court has stated that national and
Community law are on equal footing in the Renault v. Maxicar case.

23In Renault v. Maxicar, the litigation was between a French company, Renault, and an
Italian Company, Maxicar, which was condemned in France for forgery. The Italian
Company had manufactured and marketed spare parts for Renault cars in breach of
exclusive intellectual property rights conferred on Renault by French Law. Italy did not
have a law recognising exclusive intellectual property rights on spare parts of cars.
Maxicar was condemned in France to pay damages. When Renault sought to enforce
the judgment in Italy (five years later), Maxicar contended that enforcement would be
a contradiction of public policy. Basically, Maxicar held that French law was contrary
to two fundamental principles of Community law, the free circulation of goods and the
prohibition of abuse of dominant position. Therefore the judgment applying such law
should be denied enforcement on the ground of Italian public policy which is in tune
with fundamental principles of Community law. The Court insisted on the well-es-
tablished narrow interpretation of public policy: disparities between the law applied by
the first court and that which would have been applied by the court seized with en-
forcement, or alleged errors in the application of the law do not justify the recourse to
public policy. As a result, enforcement could not be refused “solely on the ground that
national or Community law was misapplied”.67 The Court went on to say that “an error
of law such as that alleged in the main proceedings does not constitute a manifest breach of a
rule of law regarded as essential in the legal order of the State in which enforcement is
sought” and that the judgment recognising the existence of intellectual property rights
in body parts for cars could not be considered as contrary to public policy.68 Therefore,
the Court did not address further questions concerning the compatibility of French
Law with the EC Treaty.

24It is conclusive that the decision of the ECJ establishes the equality between national
and Community law as component parts of public policy within the meaning of Art. 34
(1) of the Regulation. It also illustrates the principles mentioned earlier: only the result
of enforcement should lead to infringement of fundamental principles of the State
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see for national application: BGH [2001] I.L.Pr. 425.
66 OLG Hamburg [1996] I.L.Pr. 497.
67 Régie nationale des usines Renault SA v. Maxicar SpA and Orazio Formento, (Case C-38/98) [2000] ECR

I-2973 para. 33.
68 Régie nationale des usines Renault SA v. Maxicar SpA and Orazio Formento, (Case C-38/98) [2000] ECR

I-2973 para. 34.



where recognition or enforcement is sought, not the legal reasoning of the court which
rendered the judgment. But what is more astonishing is the importance attributed by
the Court to the principles of Community Law that were at stake, especially with
regard to another decision rendered earlier, namely the Eco Swiss China decision.69 In
the latter case, the ECJ was asked to state whether Art. 81 of the EC Treaty was part of
public policy which serves as a ground for annulment of arbitration awards in domestic
law. Though Art. 34 (1) of the Regulation was not at stake, the ground provided for by
the procedural law of the Netherlands was interpreted in a very similar way. The Court
decided that “where domestic rules of procedure require a national court to grant an
application for annulment of an arbitration award where such an application is foun-
ded on failure to observe national rules of public policy, it must also grant such an
application where it is founded on failure to comply with the prohibition laid down by
Art. 81”.70 Even though “annulment of or refusal to recognise an award should be
possible only in exceptional circumstances”, “according to Art. 3(g) of the EC Treaty
(now, after amendment, Art. 3 (1) (g) EC), Art. 85 of the Treaty constitutes a funda-
mental provision which is essential for the accomplishment of the tasks entrusted to
the Community and, in particular, for the functioning of the internal market”.71 The
confrontation of the two decisions gives the following results. On the one hand,
Art. 81 belongs to public policy within the meaning of domestic law when it serves
to oppose arbitral awards. On the other hand, it is not sure whether Art. 82 belongs to
national conceptions of public policy when it serves to refuse enforcement of judg-
ments rendered in other Member States. Indeed in the Renault Case, the Court states
that the alleged misapplication of Art. 82 did not constitute a manifest breach of a rule
of law regarded as essential in Italy.72 As a result, the established misapplication of
Art. 81 is contrary to public policy in one context, but the alleged misapplication of
Art. 82 cannot be considered as infringing public policy in another context. The ex-
planation of this apparent contradiction must therefore have something to do with the
context. And maybe with the provisions at stake. Art. 34 (1) opposes the recognition
of judgments rendered in Member States which present two advantages in comparison
with arbitral awards. Firstly, they enjoy a presumption of regularity which could ex-
plain that the test of public policy should be even lighter in their case. Secondly, they
can be submitted to the system of legal remedies organized by the Treaty, especially the
preliminary ruling. Such a possibility is not offered in the framework of arbitration and
this consideration seems to have puzzled the ECJ in the Eco Swiss Case.73 From the
comparison between Art. 81 and 82 of the EC Treaty, it comes out that agreements
concluded in contradiction with the first one are automatically void, a specification
not provided by the latter one. Would this explain why the infringement of Art. 81 EC
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would amount to a manifest breach of a fundamental principle, when the same is not
true for Art. 82 EC ? The mutual trust accorded to judgments rendered in Member
States and the system of legal remedies offered to the parties in order to raise their
claims seems a more convincing explanation.

25The mere difference between the PIL rules applied by the judge of origin and those
which would have been applied by the judge seized with the recognition does not as
such lead to an infringement of public policy. Art. 27 (4) Brussels Convention, by
allowing the control of the applicable law for substantial issues excluded from the
material scope of the Convention, led to thinking that such a control was excluded
in other cases.74 Truly enough, the in concreto appreciation is hardly reconcilable with
the control of a conflict rule: it is the result of the enforcement that matters, not the
legal reasoning of the foreign judge. Thus it is rather the outcome of the application of
the law designated by the foreign conflict rule which might infringe the public policy
of the requested State. According to some authors, it can never be dismissed that a
foreign conflict rule, as such, may contradict the public policy of the State where
recognition is sought.75 Admitting that examples are difficult to find, they refer to the
default of application of domestic rules presenting a particularly strong will of appli-
cation, i. e. international mandatory rules or «lois de police», in particular national
competition rules.76 One author, dwelling upon arguments from the Ingmar decision,77

considers that those rules excluding the application of the law of third States contained
in consumer protection directives, such as Art. 6 of the Directive on unfair terms in
consumer contract, would trigger the application of the public policy provisio when
not respected.78 Their position amounts to considering public policy at the recognition
stage as a mean of enforcement of national «lois de police». This raises two questions.
Firstly, even if public policy were to protect the application of the «lois de police» of
the requested State, would it apply because of a contradiction with the content of the
«lois de police», or with the applicability rule expressing the will of application of this
rule to such a situation? The margin is so narrow between the content of the rule and
the conditions of its applicability that they can hardly be differentiated. Therefore, it is
difficult to say that public policy in this case would protect a rule of private interna-
tional law. Second, it is not so sure that public policy and «lois de police» should be so
easily confused.79 At least, all «lois de police» cannot be said to embody principles
belonging to international public policy. More fundamentally, the two concepts serve
different purposes and cover different kinds of principles, those protected by public
policy being more fundamental than those legislative policies protected by «lois de
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and 17.
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78 Ansgar Staudinger, EuLF 2004, 273, 277.
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Belgian «loi de police»: Trib. civ. Li�ge Act. Dr. [1996] 80.



police».80 Therefore a contradiction between public policy and a foreign conflict rule
may be more realistic in a case of an infringement of fundamental principles not nec-
essarily embodied in international mandatory rules, such as the principle of gender
equality.

26 A delicate question concerns the fate of those national conflict rules which could be
considered as contrary to Community law. This could occur in the case of a conflict
rule infringing Art.12 EC or constituting a barrier to trade or circulation of persons or
services, for instance by reserving some advantages to its nationals.81 Would such a
conflict rule then automatically infringe public policy within the meaning of Art. 34
(1)? As the Renault v. Maxicar case shows, it depends on the status given by the ECJ to
the Community principles disregarded by the national conflict rule. Indeed a conflict
rule could very well contradict a principle of Community law without justifying re-
course to public policy against a judgment having applied this conflict rule. The
availability of a means of redress in the Member State of origin, such as the preliminary
ruling, would certainly come into consideration, as it did in the Renault v. Maxicar
case, and reduce the chances of success of an argument based on public policy at the
stage of recognition or enforcement.

27 The possibility of invoking that the judgment was obtained by fraud in the State of
origin82 is also influenced by the availability of means of redress in this State. Though
the question was at first debated, especially after the accession of Ireland and the
United Kingdom, the Schlosser report confirmed that fraud would be controlled under
the heading of public policy.83 It also sets the limits of the argument: the judge of the
requested State should always ask himself whether breach of its public policy still exists
in view of the fact that proceedings for redress can be, or could have been, lodged in
the courts of the State of origin against the judgment allegedly obtained by fraud. This
position, once more, is coherent with the prohibition of review as to the substance. Of
course, the judge seized with recognition will have to apprehend elements which might
have been already submitted to the judge of origin.84 This derives directly from the
mere existence of a ground for refusal based on public policy. But the public policy
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80 This does not mean that public policy and «lois de police» are without connection. For more detail

cf. Francq, L’applicabilit� du droit communautaire d�riv� au regard des m�thodes du droit interna-

tional priv� (2005) p. 35, 553, 607.
81 The ECJ has not yet condemned a conflict rule as such, but the argument has already been raised

(Jutta Johannes v. Hartmut Johannes, (Case C-430/97) [1999] ECR I-3475) and since the Court con-

trols any kind of legislation, conflict rules cannot as such be excluded from the scope of its control.

The question is raised with regard to article 12 EC by Leible, in: Rauscher Art. 34 note 19.
82 This conception of fraud is to be distinguished from the «fraude 	 la loi» existing when factual

elements have been manipulated in order to influence the designation of the applicable law. This

conception of fraud is usually not considered as part of public policy under article 34 (1): Béraudo

para. 109 in fine; Gothot/Holleaux note 260 in fine. See however CA Paris Clunet 116 (1989) 102

with note André Huet.
83 Report Schlosser para. 192.
84 Gothot/Holleaux para. 260.



argument cannot lead to a control of the findings of law and facts made by the judge of
origin. As a result, when the fraud has already been alleged before the judge of origin, it
is only in very exceptional cases that it could be accepted as a ground for refusing
recognition.85 When fraud has been discovered after the judgment was rendered and
could not therefore be controlled by the judge of origin, the fate of the argument at the
recognition stage will depend on the availability of means of redress in the first State. If
such means exist and have not been exercised, recognition should not be refused.86 If
such means do not exist, recognition should be refused if fraud is proven before the
judge of the requested State.87 The delicate question comes when means of redress,
available in the State of origin, have not been exercised yet but are still open. The
judge seized with recognition is only allowed to stay proceedings for ordinary appeals
(Art. 46).88 If such recourses fall into the category of extraordinary means of redress, it
seems that recognition must be granted.89

b) Procedural public policy
28The question whether Art. 34 (1) could offer a legal basis for controlling the foreign

procedure has been long debated. Both the text of Art. 34 and its traditional inter-
pretation led to think that this kind of control should be excluded.90 Firstly, it was
sustained that Art. 34 (2) was the only provision devoted to the procedural aspects of
the judgment: therefore a control of the foreign procedure could only take place within
the narrow conditions set by the second point of Art. 34. Secondly, the ECJ insisted
that Art. 34 (2) could only be relied on in exceptional circumstances “where the
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85 Béraudo para. 107; Gothot/Holleaux para. 260. The same line of reasoning is basically followed in the

United Kingdom: see Interdesco S.A. v. Nullfire Ltd [1992] 1 Lloyd’s Rep. 180 and the summary in

Kaye pp. 3268-3276.
86 This explains why the defendant against whom a default judgment was obtained cannot later claim

that it was obtained by fraud: he had to raise the argument before the court of the State of origin:

Cass. RCDIP 91 (2002), 573 with note Ancel = Clunet 130 (2003), 157 with note André Huet (a

different position should be adopted if fraud was discovered after the expiration of all means of redress

in the State of origin). In exceptional circumstances, fraud can be raised at the execution stage by a

defendant who did not appeal. Such is the case of a defendant who renounced to introduce appeal

because the plaintiff promised him that he would never execute a judgment only due to reassure his

(potential) creditors: BGH IPRax 1987, 236, 219 with note Grunsky. If an appeal is lodged, the judge

seized with the execution remains free to refuse to stay proceedings.
87 Layton/Mercer para. 26.024; Béraudo para. 110; Gothot/Holleaux para. 260; refusing to consider the

argument of fraud because it would amount to review as to the substance.
88 See for the autonomous definition given by the ECJ of the notion of “ordinary” appeal: Industrial

Diamond Supplies v. Luigi Riva, (Case 43/77) [1977] ECR 2175 para. 42: “any appeal which is such that

it may result in the annulment or the amendment of the judgment which is the subject-matter of the

procedure for recognition or enforcement under the Convention and the lodging of which is bound,

in the State in which judgment was given, to a period which is laid down by the law and starts to run

by virtue of that same judgment constitutes an ‘ordinary appeal’”.
89 Gothot/Holleaux para. 260.
90 Droz para. 489; Gothot/Holleaux paras. 271-273.



guarantees contained in the law of the State in which the judgment was given and in
the Convention itself are insufficient to ensure that the defendant has an opportunity
of arranging for his defence before the court in which judgment was given”.91 This
statement combined with the restrictive interpretation of Art. 34 (1) suggested that
the right to a fair hearing belongs only to the second point of Art. 34.92 This position
however left the defendant victim of gross violation of his right to a fair hearing,
deprived of any protection when the limited conditions of Art. 34 (2) were not ful-
filled.93 The ECJ has settled the discussion in the Krombach case.94 One can even
wonder whether the obligation of controlling the foreign procedure outside the narrow
conditions of Art. 34 (2) was not already imposed on Member State after the Pellegrini
case decided by the ECHR.95

29 Krombach v. Bamberski represents an important step in the case law of the ECJ con-
cerning the interpretation of the Brussels Convention and Regulation.96 Mr Krombach
was condemned by French Courts for violence resulting in the death of a young girl,
Kalinka Bamberski. A civil claim was introduced by the father of the victim before the
criminal courts whose jurisdiction was based on the French nationality of the victim.
The second peculiarity of these proceedings was that since Mr Krombach refused to
appear in person before the French criminal court though he was duly summoned to do
so, he was reputed to be contemnor and as such prohibited to be represented by a
lawyer. Mr. Bamberski later sought to enforce in Germany the civil judgment con-
demning Mr. Krombach for damages. Upon appeal from Mr. Krombach, the case ended
up before the Bundesgerichtshof which referred two questions to the ECJ. The first was
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92 CA Paris Clunet 116 (1989) 100; Cass. Bull. civ. 1986 I n8. 149.
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priv�s internationaux (th�se Paris I 2000).
94 Dieter Krombach v. André Bamberski, (Case C-7/98) [2000] ECR I-1935.
95 Pellegrini v. Italy, (Case 30882/96) [2001] D.R. 480. The ECHR held that the Italian Court had

breached Art. 6, §1 of the European Convention by authorizing enforcement of a judgment of the

Roman Rota and holding that the applicant had had a right to a fair hearing before the ecclesiastical

courts. The elements that the Italian courts should have controlled with regard to the foreign pro-

cedure go far beyond the procedural elements mentioned in Art. 34 (2) Brussels I Regulation. In the

context of Brussels I, this control could only be performed under the heading of Art. 34 (1). Of

course, the relationship between the interpretation of Community law (or the interpretation of

Convention between Member States) and the interpretation of the ECHR would require more

detailed comments. If an appeal is lodged, the judge seized with the execution remains free to refuse

to stay proceedings: CA Versailles June 29, 2000, ECJ Website (fn. 47) n8. 2001/32.
96 The following paragraph refers to the provisions of the Regulation though the decision was con-

cerned with the application of the Convention, namely Art. 27 (1) of the Convention and article II

of the Protocol of 27 September 1968 on the interpretation Brussels Convention.



whether enforcement could be refused under Art. 34 (1) on the basis that the foreign
court accepted jurisdiction on the basis of nationality of the victim, a ground similar to
one prohibited by Art. 3 (2) of the Regulation; the second was whether public policy
could be considered infringed when the defendant was denied the right to be defended
by a lawyer during the proceedings in the State of origin. Without surprise, the ECJ
confirmed that Art. 34 (1) cannot be used to control the jurisdiction of the Court of
origin.97 Concerning the second question, the Court asserted the general description of
application of Art. 34 (1) mentioned earlier:98 public policy requires the manifest
infringement of a rule or principle considered as fundamental in the Member State
where recognition or enforcement is sought.99 According to the Court, there is no
doubt that the right to be effectively defended constitutes one of those fundamental
rights since it is considered as such by the constitutional traditions common to Mem-
ber States, by the European Court of Human Rights and EC law.100 Hence nothing can
preclude the requested tribunal to consider that “the refusal to hear the defence of an
accused person who is not present at the hearing constitutes a manifest breach of a
fundamental right”.101 As the ECJ underlines it, the decision implies that recourse to
public policy is possible “in exceptional cases where the guarantees laid down in the
legislation of the State of origin and in the Convention itself have been insufficient to
protect the defendant from a manifest breach of his right to defend himself before the
court of origin, as recognised by the ECHR”.102 Art. 34 (2) has thereby definitively lost
its monopoly with regard to the foreign procedure. All conditions considered by the
ECHR as necessary for a fair legal process which could not be controlled under Art. 34
(2) will thus fall under the first point of the same provision.

30The preceding considerations should not lead to conclude that the control of the
foreign procedure under the Brussels Regulation is unlimited. The general limits af-
fecting recourse to public policy explained earlier remain valid with regard to its pro-
cedural aspects.103 In particular, a mere difference of procedure does not amount to
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100 Dieter Krombach v. André Bamberski, (Case C-7/98) [2000] ECR I-1935 paras 24-26, 38-39, 42.
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103 Supra mainly Art. 34 notes 17-22 (Francq).



infringement of public policy. The control must be lead in concreto.104 The residual
function of Art. 34 (1) with regard to Art. 34 (2) should also be underlined again.105

31 National case law shows that the principle established in the Krombach decision was
easily integrated in national legal orders. Domestic judges actually did not wait for the
Krombach decision to integrate the requirement of Art. 6 ECHR in the control of
public policy within the framework of Art. 34 (1) Brussels I Regulation.106 Surprisingly,
even among Member States, a control of the foreign procedure under the heading of
public policy seems necessary. The case Maronier v. Larmer brought before the English
Court of Appeal offers a perfect example of a situation where the right to a fair trial was
not respected in the State of origin although the procedural requirements set by Art. 34
(2) were complied with.107 Proceedings pending in the Netherlands against a dentist
were reactivated after 12 years of suspension due to health problems and bankruptcy of
the claimant. Though the defendant had been properly served at the origin of the
proceedings, he had in the meanwhile moved to England and lost all contacts with the
law firm which first represented him. The defendant was thus never informed of the
reactivation of the proceedings although he had taken care of leaving his new address
with the City Hall in Rotterdam and the Dutch association of Dentists. As a result, he
was not represented during the second part of the proceedings at the issue of which he
was condemned for damages and substantial interests. He was first notified of the
proceedings when the claimant sought to enforce the decision in England, long after
the period for lodging an appeal had expired. Relying on the Krombach decision, the
English court of appeal decided that the defendant did not receive a fair trial in the
Netherlands, pursuant to the requirement under Art. 6 of the Human Rights Conven-
tion and refused enforcement. This kind of rather unusual situation shows that Art. 34
(2) does not always provide a sufficient protection to the defendant with regard to the
right to a fair trial.108 National case law generally respects the exceptional character of
the procedural aspect of public policy. The French and German Supreme courts did not
hesitate to grant enforcement when the defendant did not prove a manifest violation
of his right to be heard and underlined the active part that the defendant should take
during the proceedings in the State of origin to present his defence.109 In particular, the
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104 Those conditions were already respected in the interpretation of the procedural aspect of public policy under

domestic law or bilateral conventions in various Member States. See for instance for Germany: BGHZ 48,

327; BGH NJW 1990, 2201; BGHZ 118, 312; for the Netherlands: Hoge Raad NJ 1987 Nr. 481 with note

Schultsz.
105 Bernardus Hendrikman and Maria Feyen v. Magenta Druck & Verlag GmbH, (Case C-78/95) [1996]

ECR I-4943 para. 23. Supra Art. 34 note 19 (Francq).
106 For instance: Cass. [2000] I.L.Pr. 763 (excessive sums fixed for costs due from the plaintiff in a
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sum imposed as a security for costs, constitute an obstacle to the plaintiff’s access to justice contrary to

public policy; the court refers to Art. 6 of the ECHR and Art. 27 (1) Brussels Convention).
107 W. Maronier v. Bryan Larmer [2002] I.L.Pr. 685 (C.A., per Lord Phillips of Worth Matravers M.R.).
108 The English Court of Appeal stated that it had no information on how Dutch procedural law could

allow reactivation after 12 years, without a fresh service to be effected on the defendant (W. Maronier

v. Bryan Larmer [2002] I.L.Pr. 685 para. 36 [C.A., per Lord Phillips of Worth Matravers M.R.]).



omission to introduce appeal in the State of origin, without any convincing explana-
tion, strongly diminishes the chances of raising the public policy ground for refusal in
the requested State.110

32Some national procedural peculiarities raise regular doubts in other Member States
with regard to public policy. Antisuit and Mareva injunctions in particular have at-
tracted the attention of continental courts.111 The ECJ recently settled the discussion
concerning Antisuit injunctions by declaring them incompatible with the Brussels
Convention/Regulation on the ground that injunctions prohibiting one party from
bringing an action before the Court of another Member State inevitably constitutes an
interference with the jurisdiction of that foreign court.112 Courts of other Member
States would thus legitimately refuse enforcement of such injunctions on the ground
of public policy. On the contrary, a Mareva injunction has been held by the French
Cour de cassation as constituting a protective measure of a civil nature which does not
prejudice any of the debtor’s fundamental rights, nor the foreign sovereignty and as
such, does not trigger the application of Art. 34 (1).113 In France, the lack of motiva-
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sanctions imposed on Iraq between 1990 and 2003, their assets were frozen. The extension of this

time-limit depended a.o. on the chance of success of the appeal against enforcement. The English

High Court found that the case of the Iraqi defendant was not strong enough. Indeed at the time of

proceedings in the State of origin, the Iraqi banks could have applied for release of their funds and did

not do so. Further, no explanation was provided of what were the steps taken to have the Dutch

judgment set aside and why they were unsuccessful.)
111 See for instance the facts and legal questions raised in: Philip Alexander Securities and Futures Limited v.

Bamberger, Theele, Kefer, Riedel, Franz and Gilhaus [1997] I.L.Pr. 73 (Q.B.D., Waller J.).
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[2004] ECR I-3565 paras. 27, 31.
113 Cass. [2005] I.L.Pr. 266.



tion of foreign judgments is systematically considered as an infringement of public
policy since it renders it impossible for the judge to control whether conditions estab-
lished by the Brussels Convention/Regulation are met in allowing recognition or en-
forcement.114 The only mean of redress is to produce documents equivalent to the
failing motivation. This interpretation of public policy has been opposed to Belgian
and German judgments.115

4. National Case Law and future developments

33 National case law is marked by a rather restrictive attitude. Examples show that an
argument based on public policy, though often raised, is generally refused. Concerning
the procedural aspect of public policy, neither the lack of indication on the possible
means of appeal,116 nor the condemnation of the defendant to pay part of the legal costs
paid by the claimant to his lawyers,117 nor the loss of a stage of appeal for non-com-
pliance with the challenged decision,118 nor the allocation of interim relief much
stricter than those found under domestic law,119 nor the possibility of curing an irre-
gularity which affected the proceedings at its beginning120 have been considered as
contrary to Art. 34 (1). Concerning the substantive aspect of public policy, a judgment
rendered in breach of an arbitration agreement,121 the use of method for calculating
lawyers’ fees or damages different or unknown in the requested State122 and the refusal
of set-off123 have been considered to comply with Art. 34 (1).

34 As stated before, public policy has rather rarely been considered infringed.124 It can be
deduced a contrario from different French decisions that a judgment establishing the
paternity and condemning the father to pay maintenance would be contrary to public
policy if it were only based on the allegations of the mother.125 Italian Public Policy was
considered infringed by a French decision which obliged one party to fulfil a distribu-
torship agreement which had not been authorised under Italian law.126

Art 34
33, 34

Brussels I Regulation

on Jurisdiction and Recognition in Civil and Commercial Matters

578 March 2007

114 The solution is constant since: Cass. Clunet 106 (1979), 280 with note Holleaux. The opposite

solution has been adopted in Italy, as long as the procedure in the State of origin was contradictory:

Cassaz. January 13, 1995, ECJ Website n8 1997/14.
115 Gaudemet-Tallon p. 327 para. 405 in fine.
116 Cass. RCDIP 86 (1997), 85 with note Muir Watt.
117 Hof Gent Pas. belge 1989, III 162.
118 Cassaz. Giust. Civ. [1999] I 3009-3012 with note Simone.
119 OLG Hamm RIW 1985, 973 with note Linke.
120 CA Paris RCDIP 84 (1995), 573 with note Kessedijan.
121 Zellner v. Philipp Alexander Securities and Futures Limited [1997] I.L.Pr. 730 (Q.B.D.); Trib.civ. Li�ge

Act. Dr. 1996, 80.
122 BGHZ 75, 167; Cass. RCDIP 74 (1985), 131 with note Mezger.
123 Trib. civ. Bruxelles Pas. belge 1987, III, 80.
124 For a few other examples, cf. Layton/Mercer p. 890, n8 26.023; Béraudo note 94-100.
125 Cass. D. 1990 IR 108.
126 See Layton/Mercer para. 26.023 fn. 8.



35It has been stated earlier that the ECJ establishes the limits within which national
conceptions of public policy might be raised. Its influence on the content of the notion
should not be underestimated either. By setting limits to national conceptions of public
policy, it progressively identifies what might legitimately be considered as fundamental
principles belonging to public policy. By defining what belongs to “Community public
policy”, which is integrated in the national conceptions for the application of Art. 34
(1), the Court also generates the content of public policy. As a result, a progressive
harmonisation of the national conceptions might be expected in the future. The
chances for such harmonisation to take place are increased by the fact that the ECJ
will be seized with the interpretation of the same notion under different Regulations,
namely Brussels II and Insolvency Regulations. For the sake of coherence in the Com-
munity legal order, common guidelines of interpretation will have to be followed.
Those guidelines will in turn influence national case law127 and encourage similar in-
terpretations of public policy also outside the scope of the Regulations. Indeed it will
be difficult for national tribunals to hold completely different interpretations of such a
notion depending upon the legal basis under which it is raised.

IV. Art. 34 (2): Protection of the defaulting defendant

36The second refusal ground enumerated by Art. 34 is the only one aiming specifically at
protecting the right of the defendant to a fair hearing at the stage of recognition or
enforcement. If Art. 34 (1) may sometimes protect the rights of the defendant with
regard to procedural aspects, it is only in exceptional circumstances and in a subsidiary
way, i.e. when the conditions set by Art. 34 (2) are not met.128 The latter provision, on
the contrary, is entirely dedicated to the circumstances enabling the defendant to
organize for his defence before the court of origin. This refusal ground is nevertheless
submitted to rather strict conditions of application (2 designates here the title 2) (2):
the judgment was rendered in default of appearance (2. a); the “defendant was not
served with the document which instituted the proceedings or with an equivalent
document in sufficient time and in such a way as to enable him to arrange for his
defence” (2. b); and he did not fail “to commence proceedings to challenge the judg-
ment when it was possible for him to do so” (2. c). Before analysing those conditions
into detail, a few concepts need to be clarified (1).

37At an earlier stage of the proceedings, another provision protects the defendant from a
decision being taken against him by surprise. Art. 34 (2) should indeed be read in
relation with Art. 26 which imposes specific duties on the adjudicating court when the
defendant does not appear. In particular, this court should be convinced that the
defendant has been able to receive the document instituting the proceedings in suffi-
cient time to arrange for his defence, or at least that all necessary steps have been taken
to this end. Reference is made to regulation 1348/2000 on the Service in Member
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37 (S.C.).
128 Supra Art. 34 notes 19, 28-30 (Francq).



States and to the Hague Convention of 15 November 1965 on Service Abroad which
both contain provisions on the protection, by the adjudicating court, of the defendant
who does not enter an appearance. Art. 26 ensures that special attention is given to the
situation of the defendant before the adoption of a default judgment and the delivery of
the certificate mentioned in Art. 53.129 This helps to understand why the conditions of
application of Art. 34 (2) are so strict: a similar control has already been exercised
before the adoption of the decision. Two points, however, should be made with regard
to the relationship between Art. 34 (2) and Art. 26. Firstly, Art. 26 protects only the
defendant domiciled in a Member State, whereas the provision of Art. 34 will concern
also the defendant domiciled in third States, since chapter III is applicable to all
decisions rendered in a Member State independent, contrary to chapter II, on the
location of the defendant’s domicile.130 Secondly, the two provisions apply indepen-
dently. As the ECJ puts it, “jurisdiction to determine whether the document introduc-
ing the proceedings was properly served was conferred both on the court of the original
State and on the court of the State in which enforcement is sought”.131 The court seized
with recognition or enforcement is thus not bound by the appreciations of the judge of
origin under Art. 26 and may come to opposite conclusions.132

1. Definitions

a) Document instituting the proceedings or equivalent document
38 The second condition of Art. 34 (2) focuses on “the document which instituted the

proceedings” or according to the enlargement of the concept due to the accession of
the United Kingdom and Ireland, “an equivalent document”.133 The ECJ never gave a
formal definition of that concept but rather a functional one, which helps to identify
the relevant document through its function independently of its designation in the
foreign legal order. According to the ECJ, the term “document which instituted the
proceedings or .. . equivalent document” means “the document or documents which

Art 34
38

Brussels I Regulation

on Jurisdiction and Recognition in Civil and Commercial Matters

580 March 2007

129 Similarly, see Art. 18 and Art. 41, (2) (a) Regulation No2201/2003 of 27 November 2003 concerning

jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the

matters of parental responsibility, repealing Regulation 1347/2000, OJ 2003 L 338/1.
130 Cf. Art. 4 (1) and Art. 32.
131 Pendy Plastic Products BV v. Pluspunkt Handelsgesellschaft mbH, (Case 228/81) [1982] ECR 2723 para.

13.
132 In the Pendy Plastic case for instance, a certificate indicating that the defendant had not been served,

had been issued according to the Provisions of the Hague Convention on Service, but the Dutch

adjudicating court had been satisfied that all necessary steps to serve the defendant in sufficient time

had been taken, after the claimant produced an extract from the German commercial register and a

communication from the local German court showing that according to the files in its possession the

defendant’s address was the one where service was attempted. However the enforcing court found

that the plaintiff had not proved to have taken the necessary measures to discover the defendant’s

address since the commercial register only mentions the town where the company is established and

not its full address. In the circumstances of the case, the defendant had not changed town and

according to the enforcing court, the plaintiff should have looked for his new address in that town.
133 Report Schlosser p.125, 128.



must be duly and in due time served on the defendant in order to enable him to assert
his rights before an enforceable judgment is given in the State of origin”.134 Two
criteria can be deduced from this definition: the document must necessarily be served
before an enforceable judgment can be obtained, and it must enable the defendant to
decide whether to defend the action. It is actually due to call on the defendant to
prepare his defence.

39This definition explains why documents served later in the proceedings135 or docu-
ments instituting purely unilateral proceedings136 are not considered to be documents
instituting the proceedings. In the first case, the document is not relevant any more to
the decision whether the defendant should defend the case.137 In the second case, an
enforceable judgment can be obtained against the defendant without giving him a
chance to assert his rights during the proceedings.138

40However, proceedings which are initially unilateral can be transformed into adversary
proceedings if the defendant takes the necessary steps, therefore after having been
informed of the initiation of the proceedings. If he fails to do so, the claimant may
obtain an enforceable title against him. In this case, the act which informs the defen-
dant of the beginning of the proceedings and thus gives him the opportunity of ap-
pearing in court and preparing his defence is considered as the document instituting
the proceedings. The ECJ has followed these lines of reasoning about the order for
payment („Zahlungsbefehl“ at the time of the decision, now „Mahnbescheid“) which is
delivered by the court after a purely unilateral proceeding, but whose service enables
the plaintiff to obtain an enforceable decision if the defendant does not raise any
objection which would transform the procedure into a contradictory one.139 On the
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230, 195 with note Haas).
136 Bernard Denilauler v. SNC Couchet Frères, (Case 125/79) [1980] ECR 1553 para. 17: excluding from the
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they are directed having been summoned to appear and which are intended to be enforced without

prior service on that party”.
137 Kropholler Art. 34 note 31.
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139 Peter Klomps v. Karl Michel, (Case C-166/80) [1981] ECR 1593 paras. 9, 11. See already CA Paris
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payment order, rendering it impossible for the Spanish court to control whether it fulfilled the

conditions of article 27 (2) Brussels Convention). On the similarity with the appeal against a default

judgment (“opposition”) raised against order for payment under French Law: Gothot/Holleaux

note 263 in fine.



contrary, the enforcement order („Vollstreckungsbefehl“, delivered when the order for
payment has not been opposed by the defendant) which is in itself enforceable, cannot
be considered as a “document instituting the proceedings”,140 even though the defen-
dant holds the right of lodging an objection which will give him access to an adversary
proceeding, because such a document must reach the defendant before an enforceable
title is obtained. According to Italian civil procedural law, an order for payment
(«decreto ingiuntivo») must be served on the defendant together with the application
for such order, so as to have a period during which the defendant may oppose the order
and at the end of which the claimant may obtain an enforceable title if the defendant
has not raised any objection. The decreto ingiuntivo, together with its application, are
to be considered documents instituting the proceedings, as it is their joint service
which enables the defendant to assert his rights and marks the start of the period of
time at the end of which the enforceable judgment can be obtained.141 An order pro-
visionally limiting the liability of a shipowner under the 1957 International Conven-
tion relating to the Limitation of the Liability of Owners of Sea-Going Ships (which
refers for procedural questions to the law of the State where the fund is constituted) is
also considered as a document that is equivalent to a document instituting the pro-
ceedings:142 although in the case submitted to the ECJ, the order was provisionally
adopted at the end of a unilateral procedure, it was notified to the party requesting
damages who then had the opportunity of submitting its claim and to transform the
procedure into a contradictory one.

41 The two criteria used to identify the document instituting the proceedings seem to
have some implications with regard to its content. In order to enable the defendant to
assert his rights and to decide whether to defend the action, the document should
provide him with some information concerning the most important elements of the
claim.143 This is indeed what is indicated by the ECJ when it states that Art. 34 (2)
“may not be relied upon where the defendant appeared, at least if he was notified of the
elements of the claim and had the opportunity to arrange for his defence”.144 Obviously
he does not need a detailed information about the exact amount of the claim and
arguments of the plaintiff. Though Art. 34 (2) does not state this requirement as such,
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140 Peter Klomps v. Karl Michel, (Case C-166/80) [1981] ECR 1593 paras. 9, 11.
141 Hengst Import BV v. Anna Maria Campese, (Case C-474/93) [1995] ECR I-2113 para. 20. The defen-

dant needs to read the two documents together in order to understand the basic elements of the claim

and whether the judge has granted the order which indicates that the plaintiff has good chances of

success (ibid note 21). For a decision which either contradicts the Hengst case law, or deals with one

the rare instance in which the “decreto ingiuntivo” is enforceable as such, cf. Cass. Bull. civ. 1994 I

n8 176, p.130.
142 Maersk Olie & Gas A / S v. Firma M. de Haan en W. de Boer, (Case 39/02) [2004] ECR I-9657 para. 59.
143 Leible, in: Rauscher Art. 34 note 28; Kropholler Art. 34 note 30. ASML Netherlands BV v. Semiconductor

Industry Services (SEMIS), (Case C-283/05), nyr para. 35: “In order for the defendant to have the

opportunity to bring proceedings enabling him to assert his reights, (.. .), he should be able to

acquaint himself with grounds of the default judgment in order to challenge them effectively.”
144 Volker Sonntag v. Hans Waidmann, Elisabeth Waidmann and Stefan Waidmann, (Case C-172/91) [1993]

ECR I-1963 para. 39.



it derives not only from the functional definition given to the term “document insti-
tuting the proceedings” but also from the condition that the defendant should have
received this document “in such a way as to enable him to arrange for his defence”.

b) Defendant
42For the purpose of Art. 34 (2), the notion of defendant is to be understood in broader

terms than in Art. 26. Indeed it derives from the scope of application of Chapter III and
from the formulation of Art. 34 that this provision benefits defendants domiciled in
third State, as well as defendants domiciled in the State where the litigation as to the
merits occurred. The latter situation, which is initially purely internal, has been spe-
cially addressed by the ECJ in the case Debaecker.145

c) Judgment
43Only judgments which are likely to be adopted at the end of contradictory proceedings

fall into the scope of Art. 34 (2).146 Moreover, Art. 34 (2) apparently concerns only
those judgments adopted in a litigation which was initiated by a specific document. As
a result, accessory rulings, such as those on costs, are not treated as judgments for the
purpose of this provision.147

2. Conditions of application

a) Judgment by default
44The first condition of application of the refusal ground provided for by Art. 34 (2) is

that the judgment must have been adopted in default of appearance of the defendant.
The attitude of the defendant is thus relevant in order to decide whether he failed to
appear. In this respect, the technical terms of national procedural law (and thus the
formal qualification of the judgment under national law) are of no importance. The
term “default of appearance” must be interpreted autonomously and the ECJ has pro-
vided national courts with general guidelines. As Kropholler summarizes it, with respect
to the aim of Art. 34 (2), the defendant cannot be considered as having failed to appear
as soon as he or his counsel presented arguments before the court from which it can be
deduced that he had actual knowledge of the proceedings and enjoyed enough time to
prepare his defence.148
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[1985] ECR 1779 para. 13.
146 Supra Art. 34 notes 39-40 (Francq).
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Waidmann, (Case C-172/91) [1993] ECR I-1963 para. 39. For a broader conception of the situations in

which the defendant made an appearance: Geimer/Schütze Art. 34 note 112.



45 The clearest application of this general criterion is provided by the Hendrikman
case.149 The litigation as to the merits concerned an unpaid invoice for stationery
ordered in the name of Mr and Mrs Hendrikman by two persons who apparently did
not have the authority to do so. Mr and Mrs Hendrikman had not been aware of the
proceedings and were represented by lawyers instructed by the same two persons, again
without their authority. The ECJ decided that “where proceedings are initiated against
a person without his knowledge and a lawyer appears before the court first seized on his
behalf but without his authority (.. .), that person must be regarded as a defendant in
default of appearance”,150 even though under national procedural law the judgment
would not be considered as rendered by default. Indeed in the present case, the de-
fendants were not in a position to actually prepare their defence. The same cannot be
said about the defendant in a civil action joined to criminal proceedings, who appeared
at the criminal proceedings, not personally but through a counsel he appointed, and
defended the criminal case without presenting any plea concerning the civil action for
damages.151 The defendant was aware of the civil-law claim made against him in the
context of the civil proceedings and is therefore regarded as having appeared at the
“proceedings taken as a whole”.152 In order for the judgment to be given in default of
appearance, the defendant must expressly decline to appear in the civil action. Other
behaviours are not considered as an appearance in the proceedings. For instance, when
the defendant solely contested the jurisdiction of the court which issued a decision at
the term of unilateral proceedings (which could have been transformed into contra-
dictory proceedings, had the defendant submitted his claim), he cannot be considered
as having entered an appearance.153 The situation of the defendant who appeared
simply in order to contest the way he was informed of the proceedings (for instance,
by raising that he was not allowed enough time to prepare for his defence or that the
document instituting the proceedings suffers deficiencies which deprived him of the
exercise of his right to be heard) is controversial. In Germany, the case-law and the
doctrine are divided on this point.154 Considering that the defendant did not appear
when his intervention was limited to the challenge of the service effected upon him
encourages defendants to systematically contest the service of the document institut-
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ing the proceedings. But a defendant who wants to avail himself of Art. 34 (2) will do
so at the latest in appeal since he has to use all possibilities to challenge the judgment
in the State where it was rendered. Considering that the defendant appeared when his
intervention was limited to the challenge of the service effected upon him means that
there will be very few instances where the defendant will manage to meet the two
conditions of Art. 34 (2) depending on his behaviour (making no appearance and
having used the existing means of redress), when he is actually confronted with a
situation in which he was unable to prepare his defence. Besides those opportunity
arguments, the ECJ seems to favour a rather broad conception of the term appearance,
indicating that in such a situation the judgment would be considered as a default
judgment.155

b) Service effected in sufficient time and in such a way as to enable
the defendant to prepare his defence

46The second condition is actually twofold, even though its two aspects are sometimes
difficult to distinguish from one another. The document instituting the proceedings
must reach the defendant not only in sufficient time to enable him to prepare his
defence (aa), but also in such a way as to allow him this possibility (bb). The exact
reach of the second aspect, introduced when the Brussels Convention was transformed
into a Regulation, is uncertain at this stage with only one ruling of interpretation of the
ECJ on this point. The introduction of this condition corresponds to the removal of the
condition concerning the regularity of the service. Together with the third condition
(concerning the obligation for the defendant to challenge the judgment in its State of
origin), it constitutes a reaction to the former case law of the ECJ which considered
that recognition or enforcement should be refused where service was not duly effected
even when the defendant became aware of the proceedings in sufficient time to orga-
nize his defence.156 The aim of these modifications is to ensure that “a mere formal
irregularity in the service will not debar recognition or enforcement if it has not
prevented the debtor from arranging for his defence”.157 The focus is thus placed on
the actual possibility for the defendant to arrange for his defence. This will serve us as a
guideline in the interpretation of the remaining conditions.

aa) A condition of time
47Determining whether the defendant received the document instituting the proceed-

ings in sufficient time to organise his defence raises two questions: when does the
limitation period begin and how long should it be? The beginning and the duration
of the limitation period require separate analyses.
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157 Commission Proposal COM (1999) 348 final, p. 23.



48 – Beginning – It is usually considered that the period of time necessary for the defen-
dant to arrange for his defence starts running “from the date on which service was duly
effected” upon him, “at his habitual residence or elsewhere”.158 What is critical is thus
the moment when the defendant receives or is supposed to receive the document
instituting the proceedings and to become aware of them, not the moment when all
formalities are completed at the tribunal.159 Despite the abolition of the term “duly”
from the wording of Art. 34 (2), the regularity of the service has thus not lost all
relevance. In the case of a service duly effected, one can proceed from the general
assumption that the period allowed to the defendant for organizing his defence starts
running on the date of the delivery of the documents. It is important for the claimant
to be able to rely on this general rule. Otherwise, even when doing everything cor-
rectly, he would be totally submitted to the arbitrary behaviour of the defendant who
could for instance chose to disappear without leaving any address. Accordingly, the
claimant does not have to prove that “the document which instituted the proceedings
was actually brought to the knowledge of the defendant”.160 The judge can thus con-
sider that service was effected on time for the defendant to organize his defence even if
he never became aware of the proceedings, simply because service was duly effected.161

49 If the actual knowledge of the proceedings is not required in the chief of the defendant,
it remains the ultimate goal of various provisions of the Regulation – mainly Art. 26
and 34 (2) – to ensure that the defendant was put in a position to prepare his defence
and therefore did receive the documents instituting the proceedings.162 As a conse-
quence, even though it is not expressly stated in the Regulation, the construction of
Art. 34 (2) reveals that the claimant is some how expected, though not obliged, to do
everything he can to make sure that the documents reach the defendant.163 The judge
seized with recognition remains thus free to appreciate whether, in a particular case,
there are “exceptional circumstances which warrant the conclusion that although
service was duly effected, it was, however, inadequate for the purposes of enabling the
defendant to take steps to arrange for his defence”.164 In this regard he may take all
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case there is any doubt with the service effected.



circumstances of the case into account, including the nature of the relationship be-
tween the parties and circumstances which arose after service was duly effected. For
instance, between professionals, the absence of the defendant at the time of the de-
livery of service at the place where he carries his business activities does not deprive
him of his right to be heard.165 The appraisal of those circumstances must be lead in
concreto independently of the procedural law of the adjudicating or enforcing court.
This explains why the ECJ may identify circumstances which could be taken into
account in assessing whether the service was effected in sufficient time but may not
establish a hierarchy between them or measure their impact in the case at hand. In the
Debaecker case for instance, the Court reassured the national judge that the fact that
the plaintiff learned of the defendant’s new address after service was duly effected, and
the fact that the defendant was responsible for not having been reached by the docu-
ments (since he left without giving his new address) were circumstances to be taken
into account in assessing whether service was effected in sufficient time.166 But the
final appraisal of those circumstances remains the task of the judge seized with recog-
nition or enforcement, as none of them leads to an automatic conclusion with respect
to the time condition.167

50From those considerations, it derives that a distinction could be drawn between regular
and substituted service. In the case of substituted service, such as the “remise au
parquet” or the posting of the document on the court’s notice board,168 the defendant
has indeed far less of a chance of being actually aware of the proceedings. The claimant
(or the judge seized with the litigation as to the merits) should thus take care of
adopting all possible additional steps to reach the defendant and count that the period
of time necessary to enable him to prepare his defence starts running only after the
completion of those additional steps.169 On the other hand, in the case of regular
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164 Peter Klomps v. Karl Michel, (Case 166/80) [1981] ECR 1593 para. 19.
165 Peter Klomps v. Karl Michel, (Case 166/80) [1981] ECR 1593 para. 20.
166 Leon Emile Gaston Carlos Debaecker and Berthe Plouvier v. Cornelis Gerrit Bouwman, (Case 49/84)

[1985] ECR 1779 para. 33.
167 Leon Emile Gaston Carlos Debaecker and Berthe Plouvier v. Cornelis Gerrit Bouwman, (Case 49/84)

[1985] ECR 1779 para. 32.
168 Refusing recognition because the defendant was served by posting of the document on the court’s

notice board and had no knowledge of the proceedings engaged against him in Germany: CA Colmar

5.4.2001, n.r., cited in: Niboyet/Sinopoli, Gaz. Pal. 2004 IV 26; stating that as a general rule, in the

absence of any special circumstances, the posting of documents instituting the proceedings on the

court’s notice board cannot satisfy the condition of service in sufficient time: OGH RdW 2001, 154;

ECJ Website, n8 2001/16 (in the circumstances of the case, the court analyses whether the defendant

should have known that proceedings were likely to be engaged against him and therefore left an

address with the court or the claimant). This judgment adopted before the entry into force of the

Regulation, actually anticipates the second aspect of the condition about the delivery of service, i.e.

that it must reach the defendant in a way that enables him to prepare his defence.
169 Gaudemet-Tallon p. 335-336 para. 415; Gothot/Holleaux para. 268. Such additional steps are men-

tioned in Art.19 (2), c) of the Regulation 1348/2000 on Service in the Member States and Art.15,

second line of paragraph.c. of the 1965 Hague Convention on Service Abroad. In both cases, where



service, the defendant has greater chances of being aware of the proceedings and the
general assumption mentioned above could be more confidently relied upon.

51 – Duration – From the date on which the defendant is (or is supposed to be) informed
of the proceedings, a period of time long enough to enable him to prepare for his
defence should elapse. This period covers all the time during which the defendant has
the possibility of stating his arguments, i.e. the time running between the beginning of
the limitation period (described above) and the adoption of an enforceable decision.170

What matters is the possibility given the defendant to defend his case from the begin-
ning of the proceedings, not the possibility of contesting an enforceable decision al-
ready adopted after a unilateral procedure.171 The court seized with recognition will
thus consider the time elapsed between the service of the writ of summons and the first
hearing172 or the time running until the issue of a default judgment, if a valid notice of
appearance entered at any time before the issue of that judgment will actually prevent
its adoption, even though this period exceeds the time allowed by the court for ap-
pearance.173

52 Whether this period of time is sufficient to enable the defendant to organise for his
defence is a question of facts left to the determination of the court seized with the
recognition. This control is lead in concreto with respect to all the factual and legal
peculiarities of the case at hand and independently of the requirement of the law
applied to the service or the law of the State where recognition is requested and of
the opinion of the adjudicating court.174 National case law reflects the high diversity of
factual settings and thus of the assessment of the necessary duration of the time allowed
the defendant to organize his defence.175 Recently for instance, a German Court deci-
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no certificate of service or delivery is produced, the court will consider whether a period of at least six

months has elapsed since the transmission of the documents.
170 Peter Klomps v. Karl Michel, (Case 166/80) [1981] ECR 1593 paras. 10 and 11.
171 Peter Klomps v. Karl Michel, (Case 166/80) [1981] ECR 1593 paras. 10 and 11, Minalmet GmbH v.

Brandeis Ltd, (Case C-123/91) [1992] ECR I-5661 para. 19.
172 OLG D�sseldorf [2002] I.L.Pr. 4.
173 TSN Kunststoffrecycling GmbH v. Harry M. Jurgens [2002] I.L.Pr. 599 (C.A., per Walker LJ).
174 Leon Emile Gaston Carlos Debaecker and Berthe Plouvier v. Cornelis Gerrit Bouwman, (Case 49/84)

[1985] ECR 1779 para. 27; Pendy Plastic Products BV v. Pluspunkt Handelsgesellschaft mbH, (Case 228/

81) [1982] ECR 2723 para. 13; Cassaz. Foro it. 1998 Col 993-994 (ECJ Website n8 1999/59); Cass.

Clunet 108 (1981), 854 with note Holleaux; Report Jenard p. 40 (about article 20 Brussels Conven-

tion: “The question of sufficient time is obviously a question of fact for the discretion of the court

seized of the matter”); Droz (fn 21) p. 70 para. 158 (submitting that the quality of the parties, be they

professionals or consumers, should influence the determination of the length of the period needed to

prepare one’s defence). Cf. OLG Kçln NJW 2002, 360; ECJ Website n8 2002/26 (taking as reference

the term fixed by the law of the State where recognition is sought).
175 See the list established by Layton/Mercer para. 26.039 fn. 74 concerning cases ranging from 1978 to

2000, from which it can be concluded that a period of one month is normally held sufficient. Below

that length of time, it all depends on the facts of the case. A French court decided that a period of 10

days allowed enough time to a French company to prepare its defence in the Netherlands (Cass. Bull.



ded that a period of nine days between the writ and the first hearing was too short for
the defendant to obtain a translation of the writ and instruct a lawyer abroad.176 Other
German rulings were satisfied with a period of 7 days considering the special circum-
stances of the case or the narrow links between the defendant and the State of the
adjudicating court.177 When the document instituting the proceedings have reached
the defendant 5 days after the first hearing, the condition of time set by Art. 34 (2) is of
course not respected.178

bb) A condition concerning the circumstances of service
53As stated above, the document instituting the proceedings must not only reach the

defendant in sufficient time but also in such a way as to enable him to prepare his
defence. The two aspects of the condition concerning the considerations that should
enable the defendant to prepare his defence are difficult to distinguish from each other:
the circumstances surrounding the delivery of the document instituting the proceed-
ings will often determine whether the defendant received it in sufficient time to pre-
pare his defence. For instance, if the documents are delivered in a foreign language, the
judge seized with recognition will naturally tend to consider that a longer period of
time is necessary for the defendant to organize his defence.179 The circumstances of the
service were thus already the object of a certain control before being singled out as an
autonomous condition or a specific aspect of the condition concerning the service by
the Brussels I Regulation.180

54This condition should not be confused with the formal regularity of service, which is
not as such required. However, since the formal conditions of a valid service are due to
ensure that the defendant is put in a situation allowing him to prepare his defence, the
regularity of service will of course influence the appreciation made of its circumstances.
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civ. 1977 I n8 401 p. 320), whereas a period of 13 days was held insufficient by a German Court for the

protection of a German defendant served in Dutch concerning Belgian Proceedings (BGH NJW

1986, 2197). Among the facts taken into account, holiday seasons seem to justify the need for longer

time in order for the defendant to be able to prepare his defence (App. Milano Digest I-27.2-B6.; cf.

also TS [2003] I.L.Pr. 11).
176 OLG D�sseldorf [2002] I.L.Pr. 4.
177 Leible, in: Rauscher Art. 34 note 35 in fine (citing: OLG D�sseldorf RIW 2002, 558; OLG Kçln ZMR

2002, 348). Cf. Trib. civ. Li�ge JMLB 1994, 929.
178 Cass. ECJ Website n8 1998/29.
179 Kodek, in: Czernich/Tiefenthalter/Kodek Art. 34 note 24 and 29. The need for a translation should not

influence the appreciation of the time necessary to organize one’s defence or the circumstances of the

service where the parties used that language in former commercial transactions or where the defen-

dant is an international firm which can be supposed to practice that language (Peter Schlosser Art. 34-

36 note 17b).
180 The need for a translation was controlled under the heading of the “regularity” of service (Leible, in:

Rauscher Art. 34 note 33; Peter Schlosser Art. 34-36 note 17 b), but the other circumstances concern-

ing the service influenced the assessment of the time to be left to the defendant for organizing his

defence.



The respect of Regulation 1348/2000 and of the 1965 Hague Convention concerning
service abroad remains thus relevant as a kind of presumption of the quality of the
service. If the service suffered some kind of irregularity (such as a mistake concerning
the place where it should be delivered), this will not prevent the recognition but the
judge will have to assess whether the irregularity actually prevented the defendant to
organize his defence.181 Another question is to know whether service occurred at all.182

Indeed, the Regulation does not refer to the mere knowledge of the proceedings that
the defendant should have, but requires service to be effected in such a way as to enable
him to prepare his defence. On the one hand, since the notion of service apparently
cannot be considered as merely factual, it seems necessary to select the law which will
determine whether service did occur. On the other hand, since Art. 34 (2) provides a
ground for refusing recognition which is independent of the formal regularity of service
and thus of the law that was applied to it, it seems contradictory to refer to the formal
definition of service provided by one piece of legislation – be it the law of the State
where service was delivered, the law of the State where recognition is sought or even
the provisions of an international instrument – which could bar recognition for purely
formalistic reasons. The use of a legal notion independently of a reference to its legal
content reveals here its ambiguity.

55 The condition concerning the way in which service was effected could find its “effet
utile” in cases of substituted service. The impact of this special kind of service was
generally assessed with respect to the time left to the defendant to prepare his defence
or with respect to the condition concerning the regularity of service,183 but it actually
concerns directly the manner in which service is effected. For instance, the Court of
Appeal of Luxembourg granted recognition with regard to the special circumstances of
the case even though service was served by posting on the court of origin’s notice
board.184 It appeared indeed that the defendant had actual knowledge of the proceed-
ings and could have prepared his defence with his lawyers who were aware of the
proceedings but pretended that they had never received mandate to represent their
client. On the one hand, the special circumstances of the case can thus influence the
decision whether service occurrs in a way that enables the defendant to prepare for his
defence even though it is unlikely that the notification would effectively reach him.185
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181 Leible, in: Rauscher Art. 34 note 33; Kropholler Art. 34 note 40.
182 Layton/Mercer para. 26.052; Leible, in: Rauscher Art. 34 note 33.
183 Supra Art. 34 note 50 (Francq).
184 CA Luxembourg Pas. lux. 2000 227-234; ECJ Website n8 2001/47. Cf. OLG Karlsruhe [2001] I.L.Pr.

208 (severely judging the «remise au parquet»).
185 For another case anticipating this solution see OGH RdW 2001, 154. See as well: OLG Kçln IPRspr.

2000 Nr. 147 p. 322, ECJ Website n. 2003/22 (taking into account for refusing the recognition the

fact that the claimant lied about the defendant’s address, who was served therefore by means of public

notice). Raising the question whether service effected on a defendant domiciled in another Member

State following a national procedure according to which it is possible to lodge the document with the

public prosecutor is compatible with article 12 EC: OLG M�nchen ECJ Website n. 2004/7. The

question was referred to the ECJ but not answered because it became irrelevant with respect to the



On the other hand, it should be underlined that the abolition of the condition con-
cerning the regularity of service and the introduction of a condition relating to the
circumstances of the service do not necessarily simplify the recognition process. Judges
were already tempted to assess substituted service with respect to their national con-
ception of a regular service when they were only supposed to consider whether service
was regularly effected following the law of the State of origin.186 Now that the assess-
ment is mainly factual, it can be feared that judges will control even more severely a
kind of service which does not exist in their own procedural law even when the
claimant did his best to find the defendant who left without leaving any address and
when the service, though substituted, is regular.

56The necessary content of the documents instituting the proceedings is another issue
which might be relevant for assessing the quality of the service.187 In order to be served
in a way which enables him to arrange for his defence, the defendant needs minimal
information about the circumstances of the first hearing and the grounds on which the
proceedings rely. Such a requirement could probably already be derived from the
definition given to the term “document instituting the proceedings”, but the modifi-
cation introduced by Regulation 44/2001, by requesting expressly that the service be
effected in a way that enables the defendant to prepare his defence, offers now a solid
and certain ground for controlling, at least superficially, the content of the document
instituting the proceedings.

c) The obligation for the defendant to challenge the decision in
its country of origin

57This condition has been introduced when the Brussels Convention was transformed
into a Regulation.188 The text of the Convention does not mention the necessity for
the defendant who wants to oppose the recognition of a decision on the ground that his
right to a fair hearing have been violated, to have challenged that decision. The
conception, expressly endorsed by the ECJ, was that the important moment for the
defendant to exercise his right to a fair hearing is the time at which proceedings are
instigated. According to the ECJ, “the possibility of having recourse, at a later stage, to
a legal remedy against a judgment given in default of appearance, which has already
become enforceable, cannot constitute an equally effective alternative to defending
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answer to the other questions of the case: Scania Finance France SA v. Rockinger Spezialfabrik für

Anhängerkupplungen GmbH & Co., C-522/03 [2005] ECR I-8638.
186 For a good example cf. Aud. Prov. Madrid Recurso de Apelaci
n n8 109/2001, ECJ Website n8. 2003/

30 (considering the claimant should have done everything that is reasonably possible in order to find

the defendant’s address before effecting service by means of public notice and that this is clearly not

the case since the defendant was at the time of service already resident in Spain; the court refers at

length to Spanish constitutional conception of due service but never considers the conditions set by

German law for such a service).
187 Supra Art. 34 note 41 (Francq).
188 BGH NJW 2004, 3189 (underlining the change introduced by the regulation and the impossibility of

construing the Brussels Convention in regard of the Regulation on this point).



the proceedings before judgment is delivered”.189 The Regulation introduces thus a
shift of logic. The direct consequence is that the defendant who did not challenge the
decision in its State of origin loses the possibility of later raising Art. 34 (2) for oppos-
ing its recognition. The possibility of obtaining a legal remedy in the State of origin is
thus seen as capable of compensating, if not as being equivalent, to the possibility
given of organizing one’s defence at the beginning of the proceedings. The regulation
tends to concentrate most of the litigation in the State of origin:190 all procedural issues
should be examined by priority in the State where the litigation occurred whose courts
are better placed for assessing them. There are positive and negative aspects to this
choice. On the one hand, the former conception had the disadvantage of favouring the
defendant’s passivity.191 Though being actually aware of the proceedings, he could fail
to appear and to challenge the decision and simply raise the violation of his right to a
fair hearing at the stage of enforcement. On the other hand, the actual conception
imposes more procedural costs on the defendant who must search for legal remedies in
the State of origin and, if he did not succeed in this State, pursue the proceedings later
on in the State of enforcement.192 The financial consequence is the same for the
claimant who must defend the appeal in the State of origin before applying for en-
forcement.

58 Art. 34 (2) encourages the defendant to challenge the judgment in its State of origin.
Since the provision does specify the nature of the legal remedies concerned, it should
be understood as referring to all means provided by the law of the State of origin to set
aside the judgment, be they ordinary or extraordinary.193

59 The obligation for the defendant to challenge the judgment in its State of origin is only
imposed on him “when it was possible for him to do so”. The court seized with recog-
nition will have to consider whether the defendant was in fact in a position to appeal
in the State of origin. This decision will rely on a combination of legal and factual
elements. The procedural law of the State of origin comes firstly into account: the
court seized with recognition should be informed of the legal remedies and of the
conditions at which they are opened under that foreign law. In this respect, two points
should be underlined. First, the explanatory memorandum proposed by the Commis-
sion states that the debtor should have been “in a position to appeal in the State of
origin on grounds of a procedural irregularity”.194 As a consequence, only the legal re-
medies which can be used to challenge the decision on the ground of procedural irreg-
ularity will come into consideration.195 This influences as well the general assessment
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189 Minalmet GmbH v. Brandeis Ltd, (Case C-123/91) [1992] ECR I-5661 para. 19; OLG Karlsruhe [2001]

I.L.Pr. 208 (“the contravention of article 27 (2) Brussels Convention is not cured if the debtor failed

to lodge a possible appeal against the default judgment”).
190 Commission Proposal COM (1999) 348 final, p. 7 (point 4.2.2.), p. 21 (commentary on section 2),

p. 24 (commentary on article 50-51). See also supra Art. 34 note 21 (Francq).
191 This is why the ECJ construction was generally criticized: Gaudemet-Tallon p. 340 para. 418.
192 Kropholler Art. 34 note 42.
193 Layton/Mercer para. 26.053; Gaudemet-Tallon p. 340 para. 418.
194 Commission Proposal COM (1999) 348 final p. 23 (emphasis added).



of the defendant’s attitude during the litigation in the State of origin: if he did chal-
lenge the decision without raising the procedural irregularity which prevented him
from exercising his rights to a fair hearing, he will later be prevented to rely on Art. 34
(2). Second, the procedural law of the State of origin will set the time limit for intro-
ducing an appeal. If the defendant challenged the proceedings but his action was
rejected because it was introduced too late, it should probably be considered that he
did not comply with the conditions of Art. 34 (2) and is thus prevented to raise it.
Indeed, he can be considered responsible for not having respected the limitation period
set by the procedural law of the State of origin. However, factual circumstances might
explain his attitude and reveal that he was not in a position to challenge the decision
in due time. Besides the procedural law of the State of origin, the judge seized with
recognition will also consider all factual circumstances of the case which might show
that it was not possible for the defendant to challenge the decision. For instance, if the
defendant did not comply with the time limit set to introduce an appeal, it can be
because he received the judgment too late or never received it.196 If a constant line of
case law in the State of origin rejects the arguments which the defendant would have
raised to found his appeal concerning his right to a fair hearing, it can be justified to
consider that he was not in a position to search for a legal remedy against the decision.

V. Article 34 (3) and (4): irreconcilable decisions

60After important changes introduced by the Regulation,197 the last two points of Art. 34
consider the situation where two conflicting judgments are submitted to the judge
seized with recognition. The coexistence of both decisions would cause severe distur-
bance in the rule of law in the legal order of the State addressed, which Art. 34 (3) and
(4) tends to prevent.198 This goal is reached under certain conditions which differ
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195 Leible, in: Rauscher Art. 34 note 40; Kropholler Art. 34 note 443.
196 In the system Brussels Convention, the due delivery of the judgment is not required (Cass. [2001]

I.L.Pr. 717; Epheteio Thessaloniki [2002] I.L.Pr. 165). If service of the judgment is indeed necessary in

order to put the defendant in a situation to challenge the decision, one can wonder whether the

Regulation introduced new formalistic conditions rather than simplifying them. The ECJ has indeed

ruled that “it is ‘possible’ for the defendant to bring proceedings to challenge a default judgment

against him only if he was in fact acquainted with its contacts, because it was surved on him in

sufficient time to enable him to arrange for his defence before the courts of the State in which the

judgment was given”. (ASML Netherlands BV v. Semiconductor Industry Services SEMIS, [Case

C-283/05] nyr para. 49). In this case, summons to the hearing had been surved on the defendant after

the hearing actually took place in the Netherlands. The judgment (rendered in default of appear-

ance) was never served on him. An Austrian order declaring the Dutch judgment “provisionally

enforceable” was served on the defendant but did not include a copy of the Dutch judgment. Refering

to case law of the ECHR the ECJ considered that is was only possible for the defendant to challenge

the judgment in its country of origin if he was aware of the grounds of that judgment. The ruling of

the ECJ implies that the judgment should be served on the defendant.
197 Supra Art. 34 notes 10-13 (Francq).
198 Report Jenard p. 45.



according to the origin of the conflicting decisions (2). Despite these differences, some
terms receive a common understanding in the two points (1).

61 As for point (2), points (3) and (4) of Art. 34 are related to other provisions of the
Regulation which intervene at an earlier stage of the proceedings, namely Arts. 27 to
30. The latter provision tends to avoid the pursuit of proceedings before the courts of
two Member States when they are either identical or related. Despite the efficient
mechanism set by these provisions, it may occur that decisions which reveal them-
selves to be contradictory are adopted in different Member States. This would typically
occur when the judge is ignorant of the foreign proceedings because the parties do not
raise the subject. Parallel proceedings may then be pursued at the same time in differ-
ent Member Statse or a decision be adopted in one Member State when a decision
concerning the same legal dispute had already been rendered in another Member
State. The scope of Art. 34 concerning irreconcilable judgments is both narrower and
broader than the scope of the provisions concerning lis pendens and related actions. It is
narrower because neither point 3, nor point 4 of Art. 34 cover the case of related
actions. For instance, point 3, whose application is broader than point 4, requires that
both proceedings involve the same parties. Art. 28, which concerns related actions
does not contain such a requirement. The scope of Art. 34 is broader than that of
Arts. 27 to 30 because the decision in conflict with the judgment whose recognition is
sought, may fall outside the scope of the Regulation, either because it was rendered in a
third State – for Art. 34 (4) – or because it covers subjects excluded from the material
scope of the Regulation – for Art. 34 (3) and (4) –.

62 It should be noted from the start that the grounds for refusal provided for by point 3 and
4 of Art. 34 are mandatory.199 If the irreconcilability is proven, the judge has no choice
but to refuse recognition. In other words, he does not keep any margin of appreciation
in order to assess the level of disturbance caused by the coexistence of the two deci-
sions in its legal order.

1. Definition

a) Judgment
63 Two judgments are involved: one whose recognition is sought under chapter III of the

Regulation and another with which the first one is in conflict. The judgment whose
recognition is sought should be understood within the meaning given to this term by
Art. 32 of the Regulation. Concerning the judgment with which a conflict occurs, the
Regulation only states that it must have been “given” in the forum, in another Member
State or in a third State depending on the factual setting. Proceedings which are
merely pending in the State seized with recognition for instance do thus not justify
a refusal.
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199 Italian Leather SpA v. WECO Polstermöbel GmbH & Co., (Case C-80/00) [2000] ECR I-4995 para. 52.



64This does not solve the question whether the second judgment should have become res
judicata or not. The Jenard Report explains that the experts left the question to the
discretion of the court in which recognition is sought.200 Since the Regulation merely
states that the judgment must have been “given”, a requirement as to res judicata would
add conditions to the provisions.201 This position is adopted by the ECJ in the Italian
Leather case where it states that it is “unimportant whether the judgments at issue have
been delivered in proceedings for interim measures or in proceedings on the substance.
As Art. 27(3) Brussels Convention, following the example of Art. 25, refers to judg-
ments without further precision, it has general application”.202 In this case, two deci-
sions on interim measures reached opposite solutions: the Italian decision had granted
the measures while the German court had refused it. From this decision, it can be
deduced that interim decisions are concerned as final and conclusive decisions as well
as decisions which have res judicata. But the ECJ left open the question of whether the
irreconcilability between the decisions should be asserted regarding their respective
status.203 Indeed in the Italian Leather case, it was only seized with two decisions of
equal status and underlined that an interim judgment granting the measure conflicted
with an interim measure refusing it.204

65The ECJ has had the opportunity to clarify that settlements do not come into con-
sideration in the application of Art. 34 (3). According to the Court, the provision is
only concerned with judicial decisions actually given by a court and settlements are
excluded from this category because of their “essentially contractual” nature.205 The
same solution should be valid for Art. 34 (4) because the terms of the reasoning apply
in the same way for this provision. The Court has indeed underlined that the conflict
between decisions is problematical insofar as it involves the solution adopted by a
judicial body “on its own authority”.206 In another decision, the ECJ seems to imply
that anti-suit injunctions are not covered by Art. 34 (3) and (4).207 It is true that the
conflict between an anti-suit injunction and a decision on the merits is not solved by
point 4 of Art. 34, since the cause of action differs. But such a case could find a solution
in point 3 of Art. 34 because this provision only requires the two decisions to be
rendered between the same parties. A conflict between two anti-suit injunctions (ra-
ther theoretical between Member States because of the limited number of States where
such a measure can be obtained) would simply be solved according to the general lines
of the last two points of Art. 34. If this statement of the Court can be doubted, the
decision reached the effective situation that anti-suit injunctions are prohibited in the
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200 Report Jenard p. 45.
201 Leible, in: Rauscher Art. 34 note 44; Gaudemet-Tallon p. 344 para.422.
202 Italian Leather SpA v WECO Polstermöbel GmbH & Co., (Case C-80/00) [2000] ECR I-4995 para. 41.
203 Infra Art. 34 note 69 (Francq).
204 Italian Leather SpA v WECO Polstermöbel GmbH & Co., (Case C-80/00) [2000] ECR I-4995 para. 47.
205 Solo Kleinmotoren GmbH v. Emilio Boch, (Case 414/92) [1994] ECR I-2237 para. 18.
206 Solo Kleinmotoren GmbH v. Emilio Boch, (Case 414/92) [1994] ECR I-2237 para. 17.
207 Gregory Paul Turner v. Felix Fareed Ismail Grovit, Harada Ltd. and Changepoint SA (Case C-159/02),

[2004] ECR I-3565 para. 30: recourse to such measure “is liable to give rise to situations involving

conflicts for which the Convention contains no rule” (emphasis added).



“Brussels system”208 and that such conflict of decisions should therefore never occur.
The conflict which would arise between a Member State judgment and an arbitration
award entitled to recognition in the State addressed is not covered by the Regulation.
A conflict between the State obligations under the Regulation and under the New
York Convention can thus occur. German authors submit that the solution of Art. 34
(4) should be applied by analogy.209 Even if this proposition constitutes a sound solu-
tion in practice, it does not avoid the conflict between the Regulation and the New
York Convention, because as long as the text of Arts. 33 and 34 is not modified, giving
priority to the earlier arbitration award which is entitled to recognition in a Member
State infringes the obligation of that State under the Regulation.

66 As stated before,210 the judgments referred to by Arts. 34 (3) and (4) do not need to
have been rendered pursuant to the Regulation. Concerning the judgment whose rec-
ognition is sought, the only condition, due to Arts. 32 and 1 of the Regulation, is that
the judgment was adopted in a Member State and covers civil and commercial mat-
ters.211 The same is true concerning the second judgment. If point 3 of Art. 34 covers
the conflict with a decision from the forum, it is not required that the latter decision
was adopted in the framework of the “Brussels system”.212 Furthermore, under point 4,
the second judgment might come from a third State.

b) Irreconcilable
67 The refusal grounds set by points 3 and 4 of Art. 34 only apply as long as the decisions

are irreconcilable. The meaning of this term is to be defined with respect to national
law, is it not left to the understanding of the judge. The ECJ provided an autonomous
interpretation in the case Hoffmann v. Krieg. Two decisions are irreconcilable if they
“entail legal consequences that are mutually exclusive”.213 This does not mean that
they must concern exactly the same legal problem. For instance, in the case Hoffmann
v. Krieg referred to the ECJ, the decisions involved concerned maintenance on the one
hand and divorce on the other hand, but were judged irreconcilable because the main-
tenance order necessarily presupposed the existence of the matrimonial link which was
dissolved by the other decision.214 A difference of substantive or procedural law is not
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even necessary, nor is it a reason for justifying tolerance towards conflicting judg-
ments.215 What is to be considered is the effect of the two judgments. Of course, the
margin of discretion of the judge is not totally erased since he will have to assess
whether from his point of view the legal consequences of the decisions are mutually
exclusive. However, the position traditionally adopted in France according to which
irreconcilability is a matter totally left to the discretion of the judge of the facts and not
submitted to the control of the Cour de cassation can probably no longer be main-
tained.216

68National case law and Reports on the Brussels Convention provides a few clear ex-
amples. The judgment allowing damages for breach of contract is irreconcilable with
another judgment declaring the contract invalid.217 The judgment rendered in a third
State dismissing an action against a person domiciled in the EC conflicts with a judg-
ment rendered in a Member State against the same person and concerning the same
cause of action.218 A decision granting maintenance on the ground of paternity con-
flicts with a decision refusing to recognize the paternity.219 Two judgments concerning
different contracts between the same parties are not irreconcilable even though it
would have made sense to gather the proceedings before one single court.220 A decision
accepting the jurisdiction of the Court of the forum and a foreign decision on the
merits are not irreconcilable.221 The decision requesting the seller to pay damages
because of the lack of conformity of the object sold is reconcilable with a foreign
decision condemning the purchaser to pay the price: both could be simultaneously
executed by way of set-off.222

69A difficult question is whether the irreconcilability should be assessed concerning the
respective status of the decisions. Indeed, it can be sustained that a provisional decision
is not necessarily irreconcilable with a decision on the merits.223 This is the position
adopted by the French Cour de cassation which gave priority to a German decision on
the merits rather than to the national provisional decision.224 The other way around, a
foreign provisional decision would probably have been considered as irreconcilable
with a forum decision on the merits. Some authors and case law suggest that the
irreconcilability might also depend on whether the decisions are still open for re-
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view.225 Should the final foreign decision or the forum decision receive priority when
the latter is still subject to appeal? Surely, once the forum decision has been over-
turned, the refusal ground of Art. 34 (3) no longer exists.226 The question is what
should be done in the meantime, especially since Art. 37 does not allow the judge
seized with recognition to stay proceedings in such a situation. The same problem
arises in the conflict between two Member State decisions. When only one of them is
final, should they be considered as irreconcilable knowing that this conflict might
disappear after the exercise of the means of appeal? The autonomous interpretation of
the ECJ does not yet offer a clear answer and it can be expected that further preliminary
rulings will be requested on this question.

2. Conditions of application

a) Conflict with a local judgment: Art. 34 (3)
70 Besides the conditions deriving from the definition of irreconcilable judgments,

Art. 34 (3) actually imposes only one condition in case of a conflict with a judgment
rendered in the State seized with recognition: it must have been rendered between the
same parties. This condition is to be constructed in the same way as in Art. 27. This
should include the person who did not participate in the first litigation but succeeds to
the rights of one of the parties. As stated before, the condition will have the effect of
excluding from the scope of Art. 34 (3) related actions which would involve different
parties or not exactly the same parties.

71 Art. 34 (3) has the effect that the local judgment will be given automatic priority. The
local judgment will prevail, irrespective of which judgment was given first or which
proceedings were started first. This solution is easy to apply as long as the local judg-
ment exists at the time when the foreign judgment is adopted or its recognition is
requested. What should happen when the local judgment is rendered after the foreign
judgment? Some authors suggest that the question is not addressed by the Regulation
since it requests the local judgment to be “given” at the time when the foreign decision
is considered.227 Furthermore, since the foreign judgment receives automatic recogni-
tion under the Regulation, a local judgment given later cannot affect its status. The
ECJ, however, favours another position. In the case Hoffmann v. Krieg, the Court con-
sidered that a local divorce decree was irreconcilable with a maintenance order from
another Member State although it was aware of the fact that the local judgment was
rendered later.228 Pursuant to this decision, many authors sustain that the refusal
ground set by Art. 34 (3) has ex nunc effect from the date of adoption of the local
judgment.229
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72The conflict between a local judgment and a third State judgment is not addressed by
point (3) of Art. 34 nor by its point (4). Such a conflict should be solved with respect
to national rules of recognition and enforcement of foreign judgments.

b) Conflict with judgment given in another Member State: Art. 34 (4)
73Point 4 of Art. 34 sets stricter conditions than point 3. Indeed, besides the conditions

deriving from the definition of irreconcilable judgments, four conditions should be
fulfilled before recognition or enforcement can be denied: the conflict occurs with an
earlier judgment rendered in another Member State, both judgments involve not only
the same parties but also the same cause of action and finally the earlier judgment must
fulfil the conditions necessary for its recognition in the Member State addressed. The
identity of parties and of the cause of action receives the same meaning as in Art. 27.
The conditions that the earlier judgment must fulfil will be found in the Regulation
since both judgments come from Member States and involve the same cause of action.
If one of them falls in the spatial and substantive scope of application of chapter III of
the Regulation, so does the other one.

74Priority is given to the earlier judgment. The moment to be considered in order to
assess the anteriority of one of the two judgments is much debated. The date when
recognition is sought is irrelevant as both judgments benefit automatic recognition.
The date when the proceedings commenced should also be considered irrelevant for
two reasons.230 Firstly, Art. 34 (4) is not a sanction of the violation of Art. 27. Second,
the question of the relevant moment should be solved with respect to the logic fol-
lowed in Art. 33. A judgment cannot produce in the requested State more effects than
it has in its State of origin. As a consequence, a judgment cannot be automatically
recognised before it produces any legal effect in the State where it was rendered, and
two judgments cannot be considered irreconcilable before each of them starts produ-
cing its legal effect according to the procedural law of the State of origin. This date,
which can coincide with the date when the judgment was rendered but does not
necessarily do so, should determine which is the earlier judgment.231

75The conflict arising between two irreconcilable judgments rendered in two Member
States and presented for enforcement in a third Member State is not addressed by the
Regulation when these judgments do not involve the same parties and the same cause
of action. The question, which should be of minor practical relevance thanks to the
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mechanism set by Art. 27 to 30, remains difficult since following the strict wording of
the Regulation, both judgments are entitled to recognition.232

c) Conflict with judgment given in a third State, Art. 34 (4)
76 Judgments rendered in third States can also provide a ground for denying recognition

to a judgment issued in a Member State when the four conditions mentioned above are
fulfilled.233 The identity of the parties and the cause of action should also be inter-
preted in regard of Art. 27, despite the foreign origin of one of the decisions. Those
terms should indeed keep the same meaning throughout the provisions of the Regu-
lation. The conditions for its recognition that must be fulfilled by the judgment given
in a third State will be found in an international convention or in national law. The
purpose of this provision was actually to avoid diplomatic complications with third
States.234

77 The conflict with a judgment issued in a third State is treated just like the conflict with
a judgment given in another Member State. Priority is given to the earlier judgment.
This raises again the question of the date to be considered in order to assess the
anteriority of the foreign judgment but in slightly different terms. Indeed it is not sure
that the judgment issued in a third State benefits from automatic recognition in the
Member State addressed. Should that foreign judgment be taken into account for the
purpose of Art. 34 (4) from the date where it benefits recognition or enforcement in
the Member State addressed, which will probably occur at the end of specific proceed-
ings? 235 Or from the date when the judgment was given? 236 On the one hand, the first
position is coherent with the notion of irreconcilability: it occurs only between two
judgments which have legal effects in the Member State addressed. On the other hand,
this position obviously favours the judgment adopted in a Member State, which ben-
efits from automatic recognition, and it is not fully in line with the wording of Art. 34
(4), which requires the judgment given in a third State to fulfil the conditions neces-
sary for its recognition, not to have actually completed the process of recognition or
enforcement. Of course, the anteriority can be assessed in the same way in case of
conflict with a judgment issued in a third State, as in the case of a conflict with a
judgment rendered in another Member State,237 when the State addressed offers auto-
matic recognition to all foreign judgments.238
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Article 35

(1) Moreover, a judgment shall not be recognised if it conflicts with Sections 3, 4 or 6 of
Chapter II, or in a case provided for in Article 72.
(2) In its examination of the grounds of jurisdiction referred to in the foregoing paragraph,
the court or authority applied to shall be bound by the findings of fact on which the court of
the Member State of origin based its jurisdiction.
(3) Subject to the paragraph 1, the jurisdiction of the court of the Member State of origin
may not be reviewed. The test of public policy referred to in point 1 of Article 34 may not be
applied to the rules relating to jurisdiction.

I. General purpose . . . . . . . . . . . . . . . . . . . . . . . 1

II. Legislative history . . . . . . . . . . . . . . . . . . . . 7

III. Limited and restricted review

of jurisdiction

1. Principle of non-review

of jurisdiction . . . . . . . . . . . . . . . . . . . . . . . 9

2. Sections of Chapter II referred to 14

a) Generalities . . . . . . . . . . . . . . . . . . . . . . 14

b) Insurance and consumer cases . . . 18

c) Cases of exclusive jurisdiction

under Art. 22 . . . . . . . . . . . . . . . . . . . . . 23

d) Nexus with Art. 24 . . . . . . . . . . . . . . 29

e) Restriction in cases where

non-review would be in the

consumer’s favour? . . . . . . . . . . . . . . . 32

f) Disposition of the protection

granted? . . . . . . . . . . . . . . . . . . . . . . . . . . 36

3. Sections of Chapter II not

referred to . . . . . . . . . . . . . . . . . . . . . . . . . . . 41

a) Labour cases

(Section 5 of Chapter II) . . . . . . . . 41

b) Agreements on jurisdiction

(Section 7 of Chapter II) . . . . . . . . 42a

4. Conventions under Article 72 . . . . . 44

5. Further inadmissible

grounds of review . . . . . . . . . . . . . . . . . . . 47

a) Exclusive jurisdiction under

national law . . . . . . . . . . . . . . . . . . . . . . 47

b) Disregard of an agreement to

arbitrate or else to submit

to ADR . . . . . . . . . . . . . . . . . . . . . . . . . . . 48

c) Disrespect of Art. 63 (1) . . . . . . . . . 50

IV. Factual ground of review:

facts as ascertained by

the court of origin, (2) . . . . . . . . . . . . . . . 51

V. Jurisdiction does not form part of

public policy, (3) 2 . . . . . . . . . . . . . . . . . . . . 58

1. General rule . . . . . . . . . . . . . . . . . . . . . . . . . 58

2. The human rights issue . . . . . . . . . . . . . 60

VI. Applicability of the Brussels I

Regulation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 63

VII. Immunity . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 65

VIII. Existence of a decision

capable of recognition . . . . . . . . . . . . . . . . 66

Bibliography

Bälz/Marienfeld, Missachtung einer Schiedsklausel

als Anerkennungshindernis i. S. v. Art. 34-35

EuGVVO und § 328 ZPO?, RIW 2003, 51

Geimer, Nachpr�fung der internationalen Zust�n-

digkeit des Urteilsstaates in Versicherungs- und

Verbrauchersachen, RIW 1980, 305

Chapter III . Recognition and enforcement

Section 1 . Recognition

Art 35

Peter Mankowski 601



id., Die Sonderrolle der Versicherungssachen im

Br�ssel I-System, in: FS Andreas Heldrich (2005),

p. 627

van Hoek, Erkenning van vonnissen in het privaat-

recht: een studie naar de grenzen van de weder-

zijdse erkenning, NIPR 2003, 337

Michael Johannes Schmidt, Die Einrede der Schieds-

gerichtsbarkeit im Vollstreckbarerkl�rungsverfah-

ren von EuGV� und Lugano-�bereinkommen, in:

FG Otto Sandrock (1995), p. 205

Schütze, Die Nachpr�fung der internationalen Zu-

st�ndigkeit und die Vollstreckung gerichtlicher

Entscheidungen, RIW 1974, 428.

I. General purpose

1 Recognition of judgments shall, as a matter of principle, be automatic under the
Brussels I regime. With an expeditious recognition, featuring as low a number of
grounds of refusal as possible, a general review of whether the original court that had
rendered a judgment had in fact jurisdiction to do so, would be irreconcilable. Accord-
ingly, in order to foster and strengthen the principle of automatic recognition Art. 35
very much restricts the possibilities of a review as to jurisdiction.1 The main rule is
contained in (1) by argumentum e contrario and expressly enforced in (3) 1: Only insofar
as (1) (or another rule in the Regulation) expressly allows for a review of the original
court’s jurisdiction by the court which is applied to for recognition. The language
employed in (3) 1 (“may” instead of “must”) should be regarded not as softening this
rule but as a matter of politeness.

2 The direct and principal aim of the Brussels system was not initially to unify the rules of
direct jurisdiction. This became merely an adjunct, to ensure the swift and near-auto-
matic recognition and enforcement of judgments rendered in the adhering States.
However, the practical result was that the focus shifted away from the court requested
to enforce a judgment (as had been the position under traditional conventions simples
dealing with recognition and enforcement only) to the court initially seised of the
original cause of action: an aggrieved party is encouraged to seek redress in the original
jurisdiction, not in the recognising or enforcing court.2 By then it is too late and – as
(3), (1) make clear – illegitimate to object to the original court’s jurisdiction.3 If a
court in a Member State is seised of an action under jurisdictional rules common to all
the Member States there is little room for complaint at the subsequent stage of rec-
ognition and enforcement.4

3 The Report Jenard succinctly described the rationale underlying Art. 35: “The very
strict rules of jurisdiction laid down in Title [today: Chapter] II, and the safeguards
granted in Art. 20 [today: 26] to defendants who do not enter an appearance, make it
possible to dispense with any review, by the court in which recognition or enforcement
is sought, of the jurisdiction of the court in which the original judgment was given. The
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absence of any review of the substance of the case implies complete confidence in the
court of the State in which judgment was given; it is similarly to be assumed that this
court correctly applied the rules of jurisdiction of the Convention [today: Regulation].
The absence of any review as to whether the court in which the judgment was given
had jurisdiction avoids the possibility that an alleged failure to comply with those rules
might again be raised as an issue at the enforcement stage.”5

4The règlement double is a credible pledge by the Member States to refrain from exercis-
ing exorbitant jurisdiction to the detriment of defendants domiciled in other Member
States and thus aims at preventing the externalising of the costs of national legislation
to the detriment of such defendants.6

5Art. 35 in its entirety supports and enhances the axiomatic principle laid down in
Art. 34: Unless a rule in the Regulation itself expressly permits refusal of recognition
on a specific ground recognition has to be granted and the court in the second state is
bound to recognise the judgment without reviewing it.7 But even the exceptions might
generate repercussions in the state of origin as was amply demonstrated in the Gruber-
case: After the ECJ had given judgment8 the Austrian OGH decided on the distribu-
tion which Austrian court it ordered to be competent. But eventually the OGH ex-
pressly allowed for the defendant invoking lack of international jurisdiction and for a
full review of the jurisdictional rules for consumer contracts in order to avoid these
issues to be addressed only in a later stage in another Member State where recognition
or enforcement will be sought.9

6Occasionally attempts to rephrase and to reformulate the content of Art. 35 end up
with the assertion that Art. 35 implements a presumption that the court of origin had
jurisdiction; in the light of (1) and (3) 1 such a presumption ought to be irrefutable.10

Yet this approach gives Art. 35 a positive reading whereby a negative rule of non-
review would suffice. The said presumption adds nothing of value beyond what can
already be discerned from the rules per se, and might, in fact, become a possible source
of misinterpretation. Thus, for the sake of caution one should refrain from asserting
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such a presumption. Relying on a mutual trust that the courts in the partner states
applied the relevant jurisdictional rules correctly11 is different from a presumption.

II. Legislative history

7 From the very outset Art. 35, which was formed as Art. 28 Brussels Convention, was
part of the Brussels regime. The cascade of Accession Conventions saw the number of
Sections of Chapter II which were referred to on the rise. Insofar as the evolution of the
protective sub-regimes that left their marks and traces in the legislative history of the
Article, Art. 28 always followed suit if a special jurisdictional sub-regime called for
escort and support at the level of recognition and enforcement.

8 The case is a special one with the Lugano Convention. Its Art. 28 acquired an addi-
tional second paragraph (with consequential renumbering of the following paragraphs
to paras. 3 and 4) which does not re-appear either in the subsequent versions of the
Brussels Convention nor in the Brussels I Regulation. Art. 28 (2) Lugano Convention
expressly preserved Artt. 54b (3) and 57 (4) Lugano Convention.12 Both rules referred
to do not have a counterpart in the Brussels regime but are concerned with particula-
rities which can only occur in the Lugano regime: Only the Lugano regime was con-
fronted with the necessity to define its relationship with the Brussels regime and did so
in its Art. 54b. Accordingly, both Artt. 54b (3) and 57 (4) Lugano Convention deal
with the specific relationship to the Brussels regime. Art. 28 (2) was deemed appro-
priate to accompany these other Articles13 and to address any ensuing problems in the
transitional period.14 A need to mirror this could not possibly arise within the Brussels I
system itself. Quite unlike the ordinary grounds of refusal, Art. 28 (2) of the Lugano
Convention is discretionary.15

III. Limited and restricted review of jurisdiction

1. Principle of non-review of jurisdiction

9 The principle of non-review of jurisdiction is expressly laid down in (3) 1. It applies
indiscriminately whether the court of origin based its jurisdiction on grounds taken
from the Regulation or on grounds taken from national law.16 Indirectly, even the
incorrect application of national law, in cases where by right the Regulation rules
should have governed the case is sanctioned.17 But courts who are only asked for
recognition must not censure their fellow courts in other Member States unless this
is expressly requested. However blatantly wrong the violation of the jurisdictional rules
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applied or not-applied might be the court addressed with recognition is only permitted
to intervene in the limited instances provided by (1) or elsewhere.18 The judgment
debtor must appeal in their state of origin if he wants to challenge the decision on the
basis of jurisdictional.19 This applies to errors of fact and to errors in law likewise.20

10Generally, confidence and trust must prevail that the court of origin has applied the
(mostly uniform) rules on jurisdiction correctly.21 Trust and confidence as cost-redu-
cing mechanisms22 shall work their while also here.23 This excludes any forum bias
improperly favouring judgment debtors who are resident in the state where recognition
is sought.24 In addition, a possible source of misapplication of the Regulation is avoided
insofar as review by the court in which recognition is sought, would by no means
guaranteed to be of superior quality to the application of the jurisdictional rules by
the court of origin.25

11If the court of origin has incorrectly assumed that it has jurisdiction in many instances
Art. 26 will be violated simultaneously. Although this second mistake does not carry
any additional and independent weight but must be treated as a consequential matter,
that is, necessarily flowing from the first mistake as to the assumption of jurisdiction
and therefore subject to the principle of non-review by the court addressed.26 Art. 26
must not be implemented to circumvent the principle of non-review. However, even if
this did not follow from (3) 1, it can be derived from Art. 36. In any event the judg-
ment debtor will, beyond the strict limits defined by (1), not be heard with any defence
that the court of origin incorrectly assumed international jurisdiction.27

12Jurisdiction in Art. 35 means international jurisdiction. This does not imply, however,
that courts before which recognition of a foreign judgment is sought, might feel invited
to investigate as to whether the court of origin was competent in terms of local juris-
diction or venue. Such investigation is clearly ruled out by Art. 36 and the limited
grounds of refusal of recognition exhaustively listed in Artt. 34; 35.28 The Hamburg
court asked to recognise a Marseille judgment must not care whether instead of the
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note 179; Kodek, in: Czernich/Tiefenthaler/Kodek Art. 35 note 2; Geimer/Schütze Art. 35 note 44;

Kropholler Art. 35 note 1; Leible, in: Rauscher Art. 35 note 4.



Marseille court it should have been a Toulouse or Bordeaux court to give the judg-
ment.29

13 A further exception to the rule of non-review, additional to the exceptions contained
in (1) is to be found in the transitional rule of Art. 66 (2).30 In this way, the prima facie
assertion that (1) is exhaustive31 receives some refinement.

2. Sections of Chapter II referred to

a) Generalities
14 (1) allows for a review of jurisdiction but in very limited instances only.32 (1) refers

only to selected Sections of Chapter II. This list is exhaustive insofar as references to
Chapter II are at stake. Other grounds of jurisdiction other than those expressly re-
ferred to must not be reviewed. In this regard (3) 1 is unambiguously clear and un-
equivocal and allows no room for misunderstandings. Art. 36 completes the overall
picture. In understanding the role of Art. 36 it must be apprecitated that (1) confines
the court addressed to reviewing questions of jurisdiction only; the court addressed may
not go further by reviewing the substance if the judgment.33

15 The court addressed with recognition must review of its own motion, ex officio, wheth-
er the court of origin has obeyed Sections 3, 4 and 6 of Chapter II.34 It must not wait for
an extra application by the judgment debtor or alike. Insofar, this same standard applies
under Art. 34. Yet the court addressed need not conduct an investigation into this
matter.35 It must not even invite the parties to submit their respective facts although,
by virtue of (2), the court is permitted to review the factual ground asserted by the
court of origin.

16 Contentions that the review established by (1) will only become effective in higher
instances but not at first instance36 are plainly wrong insofar as simple recognition is
concerned. It is not by chance or fortuitously that these contentions refer to Artt. 41;
45 in this context.37 The differentiation should be clear: Insofar as enforcement is

Art 35
13-16

Brussels I Regulation

on Jurisdiction and Recognition in Civil and Commercial Matters

606 March 2007

29 Kropholler Art. 35 note 1.
30 Cf. on this rule in detail Art. 66 notes 15-22 (Mankowski).
31 Cf. only Report Evrigenis/Kerameus para. 79; Dieter Krombach v. André Bamberski, (Case C-7/98)

[2000] ECR I-1935, I-1967 para. 31; OLG Zweibr�cken OLG-Report Koblenz/Saarbr�cken/Zwei-

br�cken 2001, 349, 350; OLG Zweibr�cken NJOZ 2004, 785, 787; Rb. Rotterdam NIPR 2001 Nr. 60

p.126.
32 Cf. only Xandra Ellen Kramer, NIPR 2000, 26, 30.
33 Layton/Mercer para. 26.086.
34 OLG Kçln RIW 1990, 229 = NJW-RR 1990, 127; Droz para. 534; Martiny (fn.10), ch. II note 165;

Layton/Mercer para. 26.089; Tschauner, in: BBGS Art. 35 note 7 (2005); Kropholler Art. 35 note 6.
35 Layton/Mercer para. 26.089.
36 Geimer, RIW 1980, 305, 306; Kodek, in: Czernich/Tiefenthaler/Kodek Art. 35 note 5; Geimer/Schütze

Art. 35 note 16; Kropholler Art. 35 note 6; Leible, in: Rauscher Art. 35 note 6.
37 For references see last fn.



applied, Art. 41 bars any review at first instance. But insofar as simple recognition is at
stake, a counterpart to Art. 41 generally does not exist. The case is different, though,
where a declaration of recognition is sought after separately, since in this event Art. 33
(2) expressly refers to the rules contained in Sections 2 and 3 of Chapter III. But where
recognition is not the formal cause of action, Art. 33 (2) firmly establishes an argu-
mentum e contrario that automatic and incidental recognition, as such, does not follow
the specific rules particularly designed for enforcement and that thus Artt. 41; 45 are
not applicable. This gains ample support if the prospects of an appeal are taken into
account: With regard to enforcement, a system of appeals is institutionalised, whereas
in the case of automatic and incidental recognition, the ordinary means of appeal
remain the popular choice.

17The proviso that jurisdiction must be reviewed with regard to Sections 3, 4 and 6 of
Chapter II stems from the belief38 that insofar, i.e. to this limited and expressly confined
extent, public policy is engaged and touched upon.39 This is the case only to the extent
that the rules referred to are applicable on their own merits. Accordingly, (1) cannot be
applied if the recognition of a provisional measure is sought, since in this area of
provisional measures Art. 31 establishes a particular regime touching upon, in particu-
lar, the generally exclusive nature of Artt. 15-17.40

b) Insurance and consumer cases
18The first two Sections of Chapter II referred to are Sections 3 and 4 which concern

insurance and consumer cases respectively. The court addressed thus has to review as to
whether the court of origin assumed its jurisdiction in contradiction to, and in viola-
tion of, Artt. 15-17 or Artt. 8-14 respectively.41 The protective regimes themselves
therefore get accompanying protection with a second-tier of recognition and enforce-
ment. They are regarded with such imminent importance, since they grant generally
exclusive jurisdiction, that courts should not tamper with them, and that those rules
should be reviewed as to whether they have applied these rules correctly. In particular,
this sets a high standard for the recognition and enforcement of a default judgment
which is entered into against a consumer outside the state where the consumer has his
domicile. Circumventing the protective regime by simply suing in a court which is
convenient from the entrepreneur’s point of view therefore made quite unattractive
and an unappealing strategy.

19Without (1), entrepreneurs would take less caution, if at all, and would feel inclined to
adopt the strategy of suing consumers in their (i.e. the entrepreneurs’) home countries
in the expectation that the consumer would not find the away game worth entering
into appearance and that claimants in turn would obtain default judgments but for
Art. 26. Fellow travelling courts familiar with an enterprise of local and regional im-

Chapter III . Recognition and enforcement

Section 1 . Recognition

Art 35
17-19

Peter Mankowski 607

38 Critically e.g. Geimer/Schütze Art. 35 note 9.
39 Arthur Bülow, RabelsZ 29 (1965), 473, 505; Hans Arnold, AWD 1969, 89, 92.
40 Xandra Ellen Kramer, NIPR 2000, 26, 31.
41 Cf. only OLG Frankfurt IPRspr. 2001 Nr.169 p. 340-342 (with note Mankowski, EWiR Art. 22 Eu-

GV� 1/01, 427); OLG Stuttgart NJW-RR 2001, 858.



portance could then cause severe harm by creating external effects on consumers in
other countries. Yet (1) disables such a strategy. The courts in the consumers’ home
states can step in to protect their countrymen. The externalisation should therefore
not occur. [Consumers are protected against an own strategy of seemingly rational
rational desinterest42 turning into irrational if not disastrous apathy. Mutatis mutandis
the same applies in insurance cases.

20 However, the exception provided for insurance and consumer cases often gets ques-
tioned for the alleged lack of a convincing ratio.43 The critics nonetheless overlook the
decisive point as spelled out above. They argue for instance, that it appears illogical to
review jurisdiction in a simple consumer case, for example one which, concerns the
purchase of a vacuum-cleaner which does not threaten the consumer’s solvency
whereas jurisdiction in a multi-million-Euro-lawsuit, the outcome of which could
render either party bankrupt, is not reviewed.44 But the defendant in a – dramatically
speaking – life-threatening multi-million-Euro-lawsuit is not very likely to adopt a
strategy of rational apathy but will feel inclined to fight the matter to death (if it is
permitted to follow up on the metaphor), which is quite contrary to the attitude of a
consumer-defendant in an ordinary small-claim lawsuit abroad. The consumer might
not think it worth their the effort – while the defendant in the multi-million-Euro-
lawsuit certainly will.

21 Insofar as review of jurisdiction is permitted the court that is addressed ought to make a
full assessment as to whether the court of origin had jurisdiction. This involves both
defining the respective parts of the jurisdictional rules involved and a proper conclu-
sion for the purposes of the concrete case pursuant to (2) based on the factual findings
of the original court. The final decision of the court addressed might become quite
extensive since this court has to assess jurisdiction and has to reason its judgment as
though it was the original court giving judgment.45 Nonetheless it should be empha-
sised that this still does not amount to a direct application of the jurisdictional rules
since the court addressed is not itself deciding the case, but only a means of controlling
and monitoring the decision rendered by the court of origin.46
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42 On rational apathy as consumers’ preferred strategy in cross-border cases bearing in mind the ordi-

narily small amounts at stake, Mankowski, MMR-Beilage 7/2000, 22, 32; id., in: Internet und Recht

(Wien 2002), p.191, 212; id., in: Ruth Nielsen/Sandfeld Jacobsen/Trzaskowski (eds.), EU Electronic

Commerce Law (København 2004), p.125, 142-145.
43 Schütze, RIW 1974, 428, 429; Kaye p.1504; Gottwald, in: M�nchener Kommentar zur ZPO Art. 28

EuGV� notes 9 et seq.; Schack para. 840; Geimer/Schütze Art. 35 note 8; Geimer, in: FS Andreas

Heldrich (2005), p. 627, 642; Kropholler Art. 35 note 7; Leible, in: Rauscher Art. 35 note 6.
44 Schütze, RIW 1974, 428, 429.
45 Fine examples are provided by OLG Frankfurt IPRspr. 2001 Nr. 169 p. 340-342 and OLG Stuttgart

NJW-RR 2001, 858.
46 Van Hoek, NIPR 2003, 337, 343.



22If the courts in the state where the court of origin is located, had international juris-
diction, it does not matter that the court of origin might not have been competent in
terms of local jurisdiction or venue. Local jurisdiction is, with regard to the exception,
not a matter of review since the Regulation is only concerned with transborder cases
and will not erect barriers to recognition that is previously unknown to the national
laws of the Member States.47

c) Cases of exclusive jurisdiction under Art. 22
23Expressly preserved for is also Section 6 of Chapter II, translated into plain English:

expressly preserved for are the cases of exclusive jurisdiction under Art. 22. This co-
incides with the general emphasis on truly exclusive jurisdiction and Art. 22 in par-
ticular. The court which disregards Art. 22 and decides a case which should have been
exclusively the business of another court in another Member State, must not feel home
and dry as to the recognition of the result it reached.

24One source for possible conflict was often identified with Art. 22 (2) 2:48 In order to
determine the seat of a company each court shall apply its rules of private international
law and not the autonomous definition established by Art. 60. Yet in practice, diver-
gence should not occur, at least if courts have been appraised of the recent authorities
correctly. After Centros, Überseering and Expire Art49 the Member States of the EU
have in fact a uniform conflicts rule that determines the seat of companies in intra-
Community cases: the place of incorporation and the statutory seat prevail,50 the siège
réel vanishes. Art. 22 (2) 2 does not make an exception to this rule.51 Formerly there
was some controversy between the Report Jenard52 and the prevailing opinion in legal
writing53 as to whether a court should be censured for correctly basing its exclusive
jurisdiction under the then Art.16 (2) of the Brussels Convention in conjunction with
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47 Geimer, WM 1976, 830, 839; id., RIW 1980, 305, 309; Gottwald, in: M�nchener Kommentar zur ZPO

Art. 28 EuGV� note 11; Geimer/Schütze, Art. 35 notes 44, 52; Tschauner, in: BBGS Art. 35 note 1

(2005); Kropholler Art. 35 note 9; Leible, in: Rauscher Art. 35 note 6.
48 Cf. only Layton/Mercer para. 26.091; Kropholler Art. 35 note 13.
49 Centros Ltd. v. Erhvervs- og Selskabsstyrelse, (Case C-212/97) [1999] ECR I-1459; Überseering BV v.

Nordic Construction Co. Baumanagement GmbH, (Case C-208/00) [2002] ECR I-9919; Kamer voor

Koophandel en Fabrieken voor Amsterdam v. Inspire Art Ltd., (Case C-167/01) [2003] ECR I-10155.
50 Cf. in detail on these connecting factors Jochen Hoffmann, ZVglRWiss 101 (2002), 283.
51 Mankowski in: Rauscher Art. 22 note 30; Benedetelli, RDIPP 2002, 879, 910 et seq.; id., in: Meeusen/

Pertegás/Straetmans (eds), Enforcement of International Contracts in the European Union (2004)

para. 8/26; id., (2005) 16 Eur. Bus. L. Rev. 55, 73; Gerhard Wagner, in: Lutter (ed.) Europ�ische

Auslandsgesellschaften in Deutschland (2005), p. 223, 265; Leible, in: Hirte/Bücker (eds.), Grenz-

�berschreitende Gesellschaften (2005), § 11 note 9; Schillig, IPRax 2005, 208, 217 et seq.; cf. also

Rehm, in: Eidenmüller (ed.), Ausl�ndische Kapitalgesellschaften im deutschen Recht (2004) § 5

note 120.
52 Report Jenard p. 35.
53 Christian Wolf, in: BBGS Art. 28 EuGV� note 12 (Dec. 1997); Gottwald, in: M�nchener Kommentar

zur ZPO Art. 28 EuGV� note 16; Schlosser Artt. 34-36 note 32; Kropholler Art. 35 note 13; Leible, in:

Rauscher Art. 35 note 9.



its own private international law if the private international law of the state where
recognition is sought would identify the seat of the respective company elsewhere. This
controversy should not be enlivened anymore.

25 Sometimes a restrictive interpretation is advocated for: The violation of Art. 22 shall
induce the court to order a mandatory refusal of recognition only in the event that the
courts of a third Member State (i.e. another Member State besides the state of origin
and the state where recognition is sought) were vested with exclusive jurisdiction
under Art. 22; in the event that exclusive jurisdiction was only vested in the courts
of the state where recognition is now sought, it is argued that a refusal of recognition
should be treated as discretionary since only the jurisdiction to adjudicate of the state
presently concerned was at stake and this state is not required to insist on such juris-
diction.54 This restrictive interpretation is ill fitting with the wording of (1)55 and is
irreconcilable with the emphasis the Regulation has throughout Art. 22. Underling
rationale is the respect for the Community rule. The single Member State is not entitled
to dispose of Art. 22 since it lacks the respective competence as Art. 22 is not a home-
made rule which would be at the disposal of national instances.56

26 In the exceptional circumstance that the court of origin having rendered judgment and
a court in another Member State have exclusive jurisdiction under Art. 22 an auxiliary
conflicts rule is required. Two approaches are feasible each based on a different rule of
the Regulation: The first gives priority to the court first seised57 drawing firm support
from Art. 29. The latter would treat the entire matter outside (1) since the court of
origin itself was blessed with exclusive jurisdiction under Art. 22. Recognition could
only be refused if the actual judgments collide in which case the yardstick that is
applicable clearly should be Art. 34 (3), (4). Since the matter has already generated
at least one judgment the latter approach seems preferable. Technically, one could
object to the first approach that (1) does make reference to, and does not preserve,
Art. 29.

27 The construction of Art. 22 is decisive for another reason with regard to (1): If Art. 22
is read literally it can only vest exclusive jurisdiction in the courts of Member States.
Consequentially, recognition must be granted if a non-Member State could claim
exclusive jurisdiction based on its national law.58 The same applies if the courts of the
non-Member State were exclusively competent measured by the yardstick found in the
national law of the state addressed with recognition.59 So far everyone is in complete
and utter agreement. Yet if one sticks with the literal reading and does not apply
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54 Geimer, WM 1976, 830, 838; id., in: Zöller, ZPO Art. 35 note 10; Geimer/Schütze Art. 35 notes 56 et

seq.
55 Gottwald, in: M�nchener Kommentar zur ZPO Art. 28 EuGV� note 15; Leible, in: Rauscher Art. 35

note 7.
56 So correctly (concrete in another context) Geimer/Schütze Art. 35 note 59.
57 Kropholler Art. 35 note 13.
58 Cf. only Geimer/Schütze Art. 35 note 60; Leible, in: Rauscher Art. 35 note 8.
59 Geimer/Schütze Art. 35 note 60.



Art. 22 by way of analogy to cases where the respective connecting factor is located in
a non-Member State,60 matters will end here. If one however follows the so-called
doctrine of effet réflexe and is inclined to restore exclusive jurisdiction to the respective
non-Member State, where a connecting factor named in Art. 22 is localised,61 matters
could be different. The somewhat striking result of the latter approach could be that
recognition of a Member State’s judgment may be mandatorily refused if a ‘connection’
as defined in Art. 22 exists with a non-Member State.62 Indirectly, a non-Member
State would prevail over a Member State. This result heavily militates against the
doctrine of effet réflexe. An analogy to Art. 22 in favour of non-Member States must not
even indirectly and consequentially pierce the principally exhaustive regime of
Arts. 34, 35.63

28The opposite phenomenon can be seen in the case in which a court in a non-Member
State gave judgment whereas measured by the standards of the Brussels I Regulation
Art. 22 would have vested exclusive jurisdiction in the courts of a certain Member
State. Recognition of such a judgment is not governed directly by Artt. 32 et seq, since
the judgment in question is not from a court in any Member State. Yet the policy
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expressed in (1) should generate a duty not to recognise such a judgment.64 This duty is
implanted into the national rules on recognition and enforcement, technically by
virtue of Art. 10 EC Treaty.

d) Nexus with Art. 24
29 (1) must be seen in some triangular context with the Sections referred to on the one

hand and to Art. 24 on the other. Insofar as the court of origin could rightfully base its
jurisdiction on Art. 24 because the defendant had entered into an appearance without
invoking the lack of jurisdiction of the court, the respective Sections are not violated.
Whether Art. 24 co-exists as an additional option besides the respective Sections is a
question to be answered by the respective Sections themselves. In this case Art. 22
responds in the negative, as it does also in regard to the second clause of Art. 24.

30 The case is more difficult with regard to Sections 3 and 4, though. An express proviso
taking account of them is not to be found in the second clause of Art. 24. This silence
is often interpreted as an argumentum e contrario that Art. 24 applies fully fledged in
consumer or insurance matters.65 Whilst there is undeniably some strength in this
argument, policy reasons call for a more differentiating result, namely that Art. 24
should not operate to the typically weaker party’s detriment.66 Yet the split of opinion
on this point should be recognised.67 Nonetheless, this divergence of thought is irre-
levant in any event where the judgment debtor had not entered an appearance at all.68

31 In any event Art. 35 relieves the principally protected defendant of any burden to
enter an appearance in the court of origin.69 But if the protected party, as defendant,
enters an appearance he would be better advised if he challenged jurisdiction in his
state of origin, particularly on appeal, therefore complying with the requirements set by
Art. 24 and preventing any detrimental consequences.70

e) Restriction in cases where non-review would be in the consumer’s favour?
32 Policy reasons are also invoked at another intricate point: Should (1) be teleologically

reduced in cases where the non-review of jurisdiction would be in either the consu-
mer’s, the policyholder’s, the insured’s or the beneficiary’s favour? 71 If the party pro-
tected by the special regime has obtained a judgment in a forum which would not have
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64 Gottwald, in: M�nchener Kommentar zur ZPO Art. 28 EuGV� note 14; Kodek, in: Czernich/Tiefen-

thaler/Kodek Art. 35 note 8; Kropholler Art. 35 note 12; Leible, in: Rauscher Art. 35 note 8.
65 E.g. OLG Koblenz RIW 2000, 636 = IPRax 2001, 334; Art. 24 note 24 (Calvo Caravaca/Carrascosa

González).
66 Mankowski, IPRax 2001, 310. Cf. also Art.17 note 15 (Nielsen).
67 Cf. also CA Douai Clunet 118 (1991), 160, 161 with note André Huet; CA Luxembourg Pas. lux.

1990-1992, 157 = [1993] I. L. Pr. 55.
68 Cf. OLG Stuttgart NJW-RR 2001, 858, 859.
69 Geimer/Schütze Art. 35 note 27.
70 Geimer/Schütze Art. 35 note 28; Tschauner, in: BBGS Art. 35 note 1 (2005).
71 In favour of such an exception Grunsky, JZ 1973, 641, 646; Geimer, RIW 1980, 305, 306 et seq.;
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been open to him under the special regime then the judgment obtained by the pro-
tected party would receive an unfavourable level of recognition and enforcement if it
did not gain recognition elsewhere. At first glance this appears strikingly illogical.72

Additional support might be drawn from the draftsmen’s reasoning why Section 5
(labour cases) was not added to the catalogue of reviewable Sections, namely that
such addition would disfavour the employee who is the claimant in the vast majority of
cases.73

33Thirdly, the ratio behind (1) is to protect the typically weaker party against the detri-
mental consequences of rational apathy, i.e. against the consequences of inactivity on
the stronger party’s side,74 as the consumer-claimant cannot be said to be inactive at all
as they have initiated the proceedings. It appears to amount to a venire contra factum
proprium if the protected party first sues in a certain state and afterwards claims that the
courts of this very state lacked jurisdiction.75 In the event that the protected party’s
application was dismissed in the original forum this dismissal will ordinarily not repre-
sent a judgment as to the merits of the claim but be seen as procedural decision lacking
the power of dismissing the claim as such although this depends on the procedural rules
of the original forum.

34On the other hand, the professional party, i.e. the entrepreneur or the insurer, does not
need protection by law76 since it has the financial means to defend the claim and will
always do so where it believes such defence is worth the effort. Furthermore, profes-
sional parties will only occasionally go the extra-mile to let the typically weaker party
apply for recognition or enforcement in another state after obtaining a judgment else-
where. In such matters, they will ordinarily comply with the judgment in order to
retain their reputation in the market.

35In practice, a true conflict will be very rare since Art. 24 operates at least against the
opposition to the protected party. If the entrepreneur or insurer does not invoke a lack
of jurisdiction albeit appearing in court, the special regime would not be violated. Only
in the unlikely and unprofessional event that the professional party did not appear and
was not represented in court then a default judgment will raise the issue – and even
then only if the consumer etc. does not seize upon the option established in his favour
to sue in his home country. [The jurisdictional rules benefit the protected party with a
forum actoris, and the other, logical option is the defendant’s home country, plus the
third option to be derived from Art.15 (1) or Art. 8 (1) respectively in conjunction
with Art. 5 (5) of the forum in another State where the defendant has an establish-
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ment. Where a well advised consumer in his right mind should sue can only be left to
the imagination. Although, the jurisdictional rules are designed and weighed in the
protected party’s favour that any true conflicts become highly unlikely.77

f) Disposition of the protection granted?
36 Only one step further from the last issue discussed is whether the wording in Art. 35

must be strictly adhered to, even if a non-review was in the protected party’s favour.
From this, a seemingly small, but fundamental question arises: Does the typically
weaker party, at whose protection Art. 35 is aimed, have the right to waive the pro-
tection granted to it pursuant Art. 35? 78

37 The answer does not come as a simple conclusion. This is an issue at law to be
considered by the court of its own motion without the interference by any party. It
is concerned with a teleological reduction of the rule in its entirety and operates at an
abstract level independent from the concrete case and the weaker party’s mindset.
Although in regards to a possible waiver, the protected party’s mindset would be of
considerable importance.

38 Prima facie it appears convincing to reconsider whether the protected party really wants
such protection. An unwarranted protection would seem paternalistic. Yet second
thoughts reveal that another time if only at another level the informational problem
reappears which is so typical for weaker parties. Only a free and informed waiver could
count, and an investigation would be necessary if the party had enough data to make
an informed decision (or whether they received adequate counsel). Any right to dis-
pose of the protection on the protected party’s side clashes with Art. 35, which is to be
applied by the court pursuant to its own motion. This disposal would re-introduce some
kind of application if only in the negative. The following scenario would be startling:
The court dismisses recognition of its own motion on the basis of the lack of jurisdic-
tion of the original court, and afterwards the consumer-defendant asks the court to
waive this issue? Furthermore, a right to waive would introduce a split in (1) since such
right will not exist if Art. 22 is at issue.

39 The opposite approach might argue that Art. 17 (1) indicates that a consumer can
dispose of the jurisdictional protection granted to them by way of agreement after an
argument has arisen, although the constellation envisaged by Art.17 (1) is fairly dif-
ferent and easily distinguishable: In this Article no court must operate of its own
motion, and it concerns an entirely different matter. The consumer is asked to con-
clude an agreement, which at most times is in an distinct manner and fashion that will
make the consumer think about his opposition’s possibly hidden agenda. At least the
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issue of jurisdiction does not get drowned in a flood of issues. This differs vastly from
the situation where recognition is sought. The jurisdictional point will be only one
amongst others, where the consumer and his advisers are faced with the task in decid-
ing whether a court in another state properly assumed that it had jurisdiction. This is
an ex post-situation with its very own features as opposed to the ex ante-calculation of
feasible options in the situation envisaged by Art.17 (1).

40The main argument on which the policy concerning the disposition of the protected
party is based, is as follows: Suppose that the original court dismissed the stronger
party’s claim but did not have jurisdiction to do so. Then, it is argued, that a review and
the insuing non-recognition would give the stronger party a chance to try its luck again
in another Member State and to apply for recognition for a second time if it is favour-
able to obtain a judgment there.79 Although the convincing power of such an argu-
ment disappears at closer inspection as the argument does not properly take into
account the limited range of heads of jurisdiction available to the stronger party under
the protective regimes. In principle, the only jurisdiction where the stronger party can
sue the weaker party is the weaker party’s state of domicile pursuant to Artt. 12; 16 (2).
A genuine range of options does not exist, and the stronger party could only such at its
own risk and peril if it filed its claim elsewhere. Hence, the alleged danger does not
have a high probability occurring, that is if it exists at all.

3. Sections of Chapter II not referred to

a) Labour cases (Section 5 of Chapter II)
41The reference to the Sections of Chapter II are carefully and deliberately chosen. They

mirror a plan developed by the draftsmen. It is apparent that between Sections 3, 4 and
6 that Section 5 is missing. Section 5 consists of Artt. 18-21 on labour contracts and is
not left out by mistake. At first glance one might feel tempted to think otherwise as
Artt. 18-21, in their present form, are a new entry in the Regulation and have no direct
predecessor in the Brussels Convention which could have prompted a simple (but
erroneous) transformation of the Sections referred to in Art. 28 (1) of the Brussels
Convention into Sections of the Regulation. Yet the draftsmen did not fall victim to
schematism but considered whether to refer to Section 5 in addition to the other
sections before omitting Section 5 on purpose. As to a justification for this omission
the argument is raised that under Section 5 the employee is ordinarily the claimant and
therefore would get the better of the rules on recognition and enforcement if the
jurisdiction of the court rendering the judgment was not scrutinised.80
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42 This argument is far from convincing.81 Firstly, it discounts any claims against the
employee by the employer, however rare those events might be in practice. In the area
of claims for damages, the factual situation might be different, though,82 only if one is
prepared to let such claims fully fall under Art. 18.83 Secondly, it treats employees
differently and less favourably than consumer and insurance policyholders or insured
persons.84 The parallel nature of the three regimes, which strive for protecting typically
weaker parties, in an integral point that undermines the protection granted to employ-
ees to a certain extent, perpetuating the inadequate protection the Brussels and Lugano
Conventions afforded to employees. It generates a split between the rules on jurisdic-
tion on the one hand and the rules on recognition on the other hand. Whereas, for
example, Art. 18 tries to follow Art. 8 and Art.15 to the letter, even including the badly
fitting caveat in favour of Art. 5 (5), Art. 35 (1) does not follow this route and deviate
from it to the employees’ detriment. Thirdly, it stands to reason that it is inappropriate
that (1), in the event that the typically weaker party is the claimant, does not appear
likewise in insurance or consumer matters. The correct approach, if one likes to im-
plement such reasoning at all,85 would have been to restrict (1) generally.86 In sum-
mary, the suspicion might be justified that political agreement could simply not be
reached as to the inclusion of Section 5 in (1).87

b) Agreements on jurisdiction (Section 7 of Chapter II)
43 Furthermore, Section 7 is not referred to in (1), either. The court concerned with

recognition must not scrutinise whether the court rendering the judgment might have
neglected addressing an agreement on jurisdiction which purportedly deprived it of
jurisdiction.88 Thus, jurisdiction clauses do not get protection at this level of recognition
and enforcement. The claimant who sues the defendant in the “wrong” or “forbidden”
forum in breach of the agreement between the parties may get away with it. Although,
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only as far as the exclusive jurisdiction conferred upon the court chosen by virtue of
Art. 23 (1) 3 is of a lesser degree and of lesser dignity than the exclusive jurisdiction
vested in a court pursuant to Art. 22. The exclusive jurisdiction under Art. 23 in this case
becomes – sit venia verbo – or second class. If the court of origin fails to fulfil its duty89 to
give due respect to an agreement on jurisdiction, the defendant’s remedy exclusively lies
in challenging the jurisdiction in the state of origin, rather than in opposing the
recognition and enforcement of the judgment in other Member States.90 On the other
hand, the court addressed must not positively review whether the court of origin could
have based international jurisdiction on a jurisdiction clause.91

(1) considers it foremost the defendant’s obligation and burden to invoke the agree-
ment on jurisdiction. If the defendant enters into appearance without alleging to the
court it’s of lack jurisdiction due to the derogative effect of the agreement, this will
amount to founding jurisdiction under Art. 24.92 If the defendant decides to fight it in
the “wrong” place so be it. On the other hand, it cannot be said that Art. 23 was
excluded since it lacked a typically weaker party93 because this explanation would not
cover the exclusion of Art. 22.

4. Conventions under Article 72

44Insofar as Art. 72 expresses respect for the bilateral duties resulting from conventions
the state has concluded and in good faith, (1) draws the consequences from such
respect. Member States which are bound by treaty towards non-Member States not
to recognise can fulfil their obligations under the respective treaties; (1) thus avoids
possible conflicts in this regard.94 The underlying preference has its basis in Art. 72
itself, with this rule retaining what was permitted under Art. 59 Brussels Convention,
and the respective exception to the rule of (3) 1 is only consequential95 for otherwise
Art. 72 would be deprived of any sensible meaning. Since Art. 72 does not permit EU
Member States to conclude any further conventions with non-Member States that
comprise obligations of non-recognition of Member State judgments, the phenomenon
might not be short-lived but is fairly limited to a handful of bilateral conventions.96

Art. 59 Brussels Convention was only sparely used so that in turn the exception in-
directly confirms the rule of automatic recognition.97
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45 If the state in which the court addressed has assumed a bilateral obligation mentioned
in Art. 72 the court will need to consider three issues:
– whether the defendant was domiciled in the particular non-Member State with

which the bilateral convention exists;
– whether the court of origin could only have founded its jurisdiction on a ground of

exorbitant jurisdiction which in intra-Community cases would be disallowed by the
list in Art. 3 (2), and

– whether the jurisdiction of the court of origin was based on the presence of property
within the jurisdiction in the circumstances specified in Art. 59 Brussels Conven-
tion.98

46 Art. 59 Brussels Convention and Art. 72 both require that the exorbitant head of
jurisdiction was the ratio decidendi of the judgment for which recognition is sought,
and that this cannot be substituted with a “sensible” head of jurisdiction. If and insofar
jurisdiction could have been based on another head of jurisdiction, not militating
against basic standards of fairness in a like manner, (1) does not accordingly come
into operation.99

5. Further inadmissible grounds of review

a) Exclusive jurisdiction under national law
47 Grounds for exclusive jurisdiction under national law do not constitute an obstacle and

hindrance in the way of recognition.100 Even if the court addressed had exclusive
jurisdiction vested in it by the rules of its own law, the Regulation takes strict and
absolute precedence and rules out any reference to national law. National law is ren-
dered inapplicable throughout, and hypothetical jurisdiction does not gain any pro-
tection and preservation.

b) Disregard of an agreement to arbitrate or else to submit to ADR
48 (1) does not mention the case in which a judgment conflicts with an arbitration

agreement. This carries a strong argumentum e contrario. That the court of origin paid
disrespect to the arbitration agreement shall not matter and shall not constitute a
ground for refusal of recognition of its own.101 The judgment, in any event given by a
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court in a Member State, and is not an award from an arbitrator. Accordingly, Art. 1 (2)
(d) does not come into operation.102 [The sideroad via invoking that public policy of
the court of the state addressed with recognition would be violated, is effectively
blocked by (3) 2.103

49This result would jeopardise arbitration agreements if the claimant and the court seised
are only bold and haphazard enough, draws severe criticism in particular from the
London arbitration market. Yet in law, it is inevitable – if at first sight only. One should
throw a second glance and widen the spectrum by taking into account the 1958 UN
New York Convention on the Enforcement of Arbitral Awards.104 Insofar as this Con-
vention claims application in areas where the Brussels I Regulation also applies, the
Convention takes precedence over the Regulation by virtue of Art. 71. In these cases
the outcome depends on the weight attributed to Art. II (3) 1958 New York Conven-
tion. Art. II 1958 New York Convention is generally recognised as a rule of uniform
substantive law which ought to be applied even beyond the smaller area of enforcement
of arbitral awards. If and insofar Art. II (3) 1958 New York Convention obliges the
court charged with recognition to take account of the arbitration agreement and to
treat the matter as being exclusively transferred to the realm of arbitration, recognition
of the judgment given despite the arbitration agreement ought to be refused.105 Art. II
(3) 1958 New York Convention is to be applied directly and without a deviation via
national public policy.106 In any event, Art. II (3) 1958 New York Convention must be
invoked by either party and is not open for the court applying it of its own motion.107

c) Disrespect of Art. 63 (1)
50The Luxembourg exception in Art. 63 (1) does not feature amongst the grounds of

jurisdiction to be reviewed, either. If the court of origin has neglected a defence raised
under Art. 63 (1) and rendered judgment in spite of such defence, the courts in other
Member States and even in Luxembourg nevertheless are bound to recognise and
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enforce this judgment since Art. 35 (1) does not refer to (1).108 Art. 63 is only applic-
able in the context of jurisdiction, not in the context of recognition and enforce-
ment.109 The same applied under the Lugano Convention to the Swiss reservation, the
privilegium Helveticum, contained in Art. Ia of Protocol No. 1 to the Lugano Conven-
tion110 as long as it was in existence.

IV. Factual ground of review: facts as ascertained by the court of origin, (2)

51 The court concerned with issues of recognition is not entitled to assert the facts as to
jurisdiction de novo. It is not even entitled to re-examine facts or to discuss newly
arisen facts. It may not re-open the findings of fact upon which the original court acted
in accepting jurisdiction.111 This shall prevent the defendant from delaying recognition
and enforcement by raising fresh factual issues or challenging factual holdings.112 Fur-
thermore, it shall avoid recourse to a time-wasting duplication in the exceptional cases
where a re-examination of the jurisdiction of the court of origin is permitted.113

52 Consequentially, (2) even disallows the parties from submitting new facts to the court
at least insofar as they could have been raised in the original proceedings.114 Insofar (2)
amounts to a precluding effect. The parties should have argued their respective facts in
the original proceedings and are not to re-visit the issues afresh, if the original court
had jurisdiction and in front of another court which lacks the power and competence
to alter the outcome of the initial proceedings as such. This even encompasses plead-
ings of facts which would not be contradictory, but only supplementary to the findings
of the original court.115 Unfortunately, the ECJ evaded an answer when the respective
question was raised before it concerning whether a court addressed could take account
of new evidence which a party sought to rely on to establish that he was a consumer
and therefore illustrating that the court of origin had accepted jurisdiction in breach of
Section 4 of Chapter II.116
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53For the purposes of (2) it does not matter whether the court under its national rules of
proceedings would investigate facts ex officio or whether the parties are called upon to
submit the facts. Either road is blocked and unavailable to the court addressed.

54The factual findings of a court that are not open for review comprise, among others, the
defendant’s domicile or habitual residence or the content of a contract in question (e.g.
which obligations ought to be performed where). On the other hand a place of delivery
of goods or of the performance of services or a place where a certain activity was
exerted or generated consequences do not matter117 since they cannot establish juris-
diction under the Sections of Chapter II referred to. The case is different if the findings
concern the habitual working place or the direction of marketing activities, features
which star amongst the prerequisites of the rules referred to. Relevant facts, for ex-
ample, are the agreed duration and period of a tenancy (with regard to Art. 22 (1)
subpara. 2) or the purpose for which goods or services are acquired by a person (with
regard to Art. 15 (1)).118

55The wording of (2) does not distinguish between facts which are in favour of, and facts
which are opposed to, recognition. Despite the lack of such distinction it is sometimes
alleged that (2) should be restricted to the latter class of facts.119 The underlying
argument can be summarised as follows: (2), like Art. 35, altogether attempts at en-
hancing the prospects of recognition. Accordingly, it would appear reconcilable with
the purpose of the rule to allow such argument regarding the existence of facts, which
would only enhance and augment such prospects.120 Methodologically this approach
amounts to a teleological reduction of the wording. Whereas it would indeed be com-
patible with the said purpose, it would run counter to the second purpose of (2), to
prevent the court addressed from re-opening the procedure with regard to facts that
possibly establish jurisdiction. Accordingly, (2) should be taken literally and not made
object of the proposed reduction.121

56Nonetheless, a careful and cautious reading of (2) is requested: The court addressed is
only bound by the finding as to facts. It is by no means bound by the conclusions of law
which the court of origin had based its factual findings.122 Otherwise, Art. 35 would be
rendered nugatory and deprived of any sensible meaning. Insofar a strict distinction has
to be made between the single and separate steps in the process of legal reasoning: (2)
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does not govern both the praemissio and the conclusio as such. Domicile, consumer,
insurance cover of specific risk, dissolution of a corporate body, tenancy etc. are legal
concepts not facts.123 Although, the interpretation of contracts should be regarded as
an issue concerning facts.124

57 If and insofar as the court of origin has not asserted the facts underlying its assumption
of jurisdiction, particularly because judgment was given in a summary procedure (e.g.
as an Austrian Zahlungsbefehl) there are no findings as to facts which could possibly be
binding in a strict sense.125

V. Jurisdiction does not form part of public policy, (3) 2

1. General rule

58 Ingenious minds could feel tempted to think that what cannot be attained at the front
door might be gained by the backdoor, i.e. to declare the jurisdictional regime of the
Brussels I Regulation in its entirety to be part of the public policy of the state of the
court addressed. (3) 2 takes care of, and addresses, such an attempt. It firmly shuts and
forcefully locks the backdoor. Courts addressed have to respect this policy decision.126

They are not allowed to submerge jurisdictional issues in Art. 34 (1).127

59 The victims, to whose detriment (3) 2 operates, are defendants domiciled outside the
EU and thus are subjected to jurisdiction pursuant to national rules, including the
exorbitant heads of jurisdiction banned in intra-EU cases by Art. 3 (2).128 (3) 2 guar-
antees that judgments rendered where the court can base its competence only on such
an exorbitant head of jurisdiction are fully recognised within the EU without a further
review as to jurisdiction.129 Insofar (3) 2 does not suffer the slightest exception.130

2. The human rights issue

60 If (3) 2 is construed as a strict rule, public policy is excluded even in the event that the
court of origin incorrectly based its jurisdiction on an exorbitant ground of jurisdiction
derived from the national law of the state of origin.131 Excessive extraterritorial reach
ought to be sanctioned in such cases.
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61Yet such a strict construction132 raises major concerns and particularly so if and insofar
it collides with the guarantee of due process expressed by Art. 6 Human Rights Con-
vention.133 The Human Rights Convention could be regarded as a fundamental basic
and core of a pan-European public order,134 which as lex superior, takes precedence even
over a rule like (3) 2 established by a Community Regulation. If the Human Rights
Convention is acknowledged to form part of the constitutional law of the European
Union135 as Art. 6 (2) EU Treaty demonstrates136 it clearly outranks the secondary
legislation. Under this precondition it gains priority and primacy. That under national
law the Human Rights Convention might only have the rank of “simple” legislation
must cede to Art. 6 (2) EU Treaty.137

62Insofar as the Brussels I Regulation is concerned it can be said to encompass an
inherent caveat that its rules apply only insofar as they are compatible with the Human
Rights Convention.138 In addition, if a state violates its obligations under the Human
Rights Convention by issuing a judgment exercising unfair jurisdiction contrary to
Art. 6 Human Rights Convention, any other state recognising such judgment can be
said to violate its own obligations under Art. 6 Human Rights Convention by deepen-
ing and enhancing the resulting injury.139 An irrefutable presumption that a judgment
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ZfRV 1993, 45, 52; Matscher, IPRax 2001, 428, 433; Kodek, in: Czernich/Tiefenthaler/Kodek Art. 35

note 3; Leible, in: Rauscher Art. 35 note 5.
134 Dieter Krombach v. André Bamberski, (Case C-7/98) [2000] ECR I-1935, I-1965 et seq. paras. 25-27;

Sudre, in: Tavernier (ed.), Quelle Europe pour les droits de l’homme (Bruxelles 1996), p. 39; Nascim-

bene, RDIPP 2002, 659, 664; Xandra Ellen Kramer, NIPR 2004, 9, 13 et seq.; Thomas Pfeiffer, in: FS

Erik Jayme (2004), p. 675, 684; Basedow, in: FS Hans J�rgen Sonnenberger (2004), p. 297, 311-313;

cf. also Pellegrini v. Italy, [2001] ECHR Rep. VIII 369.
135 Marguerite Johnston v. Chief Constable of the Royal Ulster Constabulary, (Case 222/84) [1986] ECR 1651,

1682 para. 18; Baustahlgewebe GmbH v. Commission, (Case C-185/95 P) [1998] I-8417, I-8496 paras.
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and C-189/98 P) [2000] ECR I-1, I-61 para. 17; Dieter Krombach v. André Bamberski, (Case C-7/98)

[2000] ECR I-1935, I-1965 et seq. paras. 25-27.
136 Dieter Krombach v. André Bamberski, (Case C-7/98) [2000] ECR I-1935, I-1966 para. 27; Leible, in:

Rauscher Art. 35 note 5; Tschauner, in: BBGS Art. 35 note 2 (2005).
137 Doubting Föhlisch, Der gemeineurop�ische orde public (1997) p. 47; Voltz, Menschenrechte und

ordre public im Internationalen Privatrecht (2002) p. 261; Martiny, in: FS Hans J�rgen Sonnenberger

(2004), p. 523, 535 et seq.
138 Cf. Grolimund, Drittstaatenproblematik im Europ�ischen Zivilprozessrecht (2000) para. 734; Schlos-

ser, in: FS Andreas Heldrich (2005), p.1007, 1010.
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given in another Member State cannot have resulted from a violation of Art. 6 Human
Rights Convention would therefore be untenable.140 In its consequences and as trans-
mitted by EU law, Art. 6 Human Rights Convention thus amounts to a ground of
refusal yet embraced in the terms of public policy.141 On the other side this exception
ought to be handled carefully and must not amount to an overall review by creeping in
the back door contrary to Art. 36.142

VI. Applicability of the Brussels I Regulation

63 Neither Art. 34 nor Art. 35 mention expressly that a judgment has to fall within the
scope of the Brussels I Regulation. Yet Artt. 34; 35, as parts of the Regulation regime,
can only be triggered off if the Regulation as a whole is applicable. Otherwise recog-
nition, as such, is not governed by the Regulation at all, and cases must be handled
outside the Regulation regime in accordance with the rules of the national law of the
second state. Hence the Regulation cannot prevent the court from considering wheth-
er the judgment, which it is called upon to recognise, falls within the scope of the
regime and, to this extent too, the court addressed has power to review the original
judgment143 although such leeway is not expressly provided for in Artt. 34; 35. It is
indeed important to distinguish between a decision by the court addressed that states
the judgment falls outside the Regulation regime altogether and a decision that the
court of origin wrongly assumed jurisdiction under the Regulation regime, with only
the latter being indicted by (3) 1.144

64 As always, with regard to Art. 1, every court addressed is called upon to seize the point
of its own motion, although in practice the matter will arise with the highest prob-
ability if the judgment debtor alleges the subject matter of the decision, recognition of
which is sought, fell outside the scope of the Regulation regime.145

VII. Immunity

65 Immunity and thus jurisdiction over as state or state body defendant in the sense that
international law employs, is a matter not dealt with by the Brussels I Regulation and is
outside the ambit of the Regulation. It is in fact a prerequisite supposed to exist before
one enters into the realm of the Regulation. Technically, it might be said to correspond
with Art.1 (1) to a certain degree. Yet neither (1) nor (3) precludes the court addressed
from probing as to whether the defendant was immune and should not have been
subjected to the jurisdiction of the original court at all.146

Art 35
63-65

Brussels I Regulation

on Jurisdiction and Recognition in Civil and Commercial Matters

624 March 2007

140 Maronier v. Larmer [2003] 3 All ER 848, 855 (C. A., per Lord Phillips of Worth Matravers M. R.);

Thomas Pfeiffer, in: FS Erik Jayme (2004), p. 675, 684.
141 To the same result Christoph Engel, RabelsZ 53 (1989), 3, 49; Jayme, Nationaler ordre public und

europ�ische Integration (2000) p. 23 et seq.; Jayme/Christian Kohler, IPRax 2001, 501, 502.
142 Maronier v. Larmer [2003] 3 All ER 848, 855 (C. A., per Lord Phillips of Worth Matravers M. R.).
143 Kodek, in: Czernich/Tiefenthaler/Kodek Art. 35 note 4; Layton/Mercer para. 26.087.
144 Layton/Mercer para. 26.087.
145 Cf. Layton/Mercer para. 26.087.



VIII. Existence of a decision capable of recognition

66The court addressed is also not prevented from scrutinising as to whether the decision
for which recognition is sought, is a decision within the bounds defined in Art. 32.147

This question is not a question of jurisdiction but is related to another prerequisite
relating to the regime of recognition and enforcement itself. The restriction gains its
relevance in particular with regard to provisional measures obtained ex parte since the
ECJ148 does not attribute the quality of a decision falling under Art. 32 to them.149

Article 36

Under no circumstances may a foreign judgment be reviewed as to its substance.

I. General purpose

1Art. 36 strictly prohibits and rules out any kind of révision au fond.1 This is a pivotal rule
for any international instrument on recognition and enforcement2 or else such instru-
ment would loose much of its point. The court must not review whether the court,
having rendered judgment, decided the case correctly. Recognition is by no means
even the remotest kind of appeal, and the court concerned with recognition is not
superior to the court that decided the case. It would be expensive exercise to position
the former court in the latter court’s shoes. These shoes would not fit anyhow. The
institution of recognition as such demands that review must be restricted and limited if
recognition was to make any sense at low cost level.

2The court of a State in which recognition of a foreign judgment is sought must not
examine the validity of that judgment; it may not substitute its own discretion for that
of the foreign court nor refuse recognition if it considers that a point of fact or of law
has been wrongly decided.3 This makes recognition as expeditious as possible and
simultaneously enhances legal security.4
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146 Geimer, in: Zöller, ZPO, Art. 35 note 32; Tschauner, in: BBGS Art. 35 note 3 (2005); cf. also Man-

kowski, RIW 2004, 587, 596.
147 Kodek, in: Czernich/Tiefenthaler/Kodek Art. 36 note 2; Tschauner, in: BBGS Art. 36 note 6 (2005).
148 Bernard Denilauler v. Couchet Frères SARL, (Case 125/79) [1980] ECR 1553, 1571 para. 17; Mærsk Olie

& Gas A / S v. Firma M. de Haan en W. de Boer, (Case C-39/02) [2004] ECR I-9657, I-9702 para. 50.
149 Kodek, in: Czernich/Tiefenthaler/Kodek Art. 36 note 2; Tschauner, in: BBGS Art. 36 note 6 (2005).

1 Cf. only OLG Saarbr�cken NJW 1988, 3100; OLG Saarbr�cken IPRax 1990, 232; OLG Saarbr�cken

IPRspr. 2001 Nr. 181 p. 381; Hof ’s-Gravenhage NIPR 2002 Nr. 124 p. 236; Rb. Rotterdam NIPR 2002

Nr. 129 p. 242; Aud. Prov. Navarra AEDIPr 2004, 758, 759; Tschauner, in: BBGS Art. 36 note 1

(2005).
2 Report Jenard p. 46.
3 Report Jenard p. 46.
4 Tschauner, in: BBGS Art. 36 note 1 (2005).



3 Mutual trust and confidence in the principal validity of decisions rendered by courts in
other Member States have supplanted control and serve as a kind of cost-reducing
mechanism.5 The judiciary in the Member States is deemed equivalent and equally apt
to decide cases which assertion in turn vastly disposes of a necessity for review and
control. Whereas control freaks and Leninists6 might go berserk, European ideology
demands so.

4 The need for an express rule to avail this arose because of the national procedural rules
of some of the original Member States, in particular France, who provided for a révision
au fond, whilst this institution was unknown in, and did not find favour with, the laws
of the other Member States.7 Irony had it that France judicially abolished the révision
au fond as early as 1964,8 well before the Brussels Convention was completed and since.
Art. 36 is applicable only in the theatre of recognition whereas its counterpart in the
area of enforcement is Art. 45 (2).9

II. Legislative history

5 From the very beginning, the present rule was formed as Art. 29 of the Brussels Con-
vention and has remained unchanged since 1968. The wording has been retained to
the letter. None of the Accession Conventions altered it, nor did the Lugano Con-
vention.

III. No review as to the material result or the applicable law

6 The court addressed must not question the validity of the original decision.10 It must
not re-decide the case by stepping into the shoes of the original court. It must not
refuse recognition for the simple reason that it would have decided the case differently
had it been called upon to decide the case at all.11 It is not entitled to review the
substantive or legal soundness of the conclusions drawn by the original court, nor to
refuse recognition if it believes to have discovered a substantive or legal defect.12

Examples are easily provided: For instance, the court addressed must not hear an
objection challenging the quantum of damages13 or the validity of a guarantee con-
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5 Bartlett, (1975) 24 ICLQ 44, 55; Borchers, 40 Am.J. Comp. L. 121, 130 (1992); Mankowski, in: Claus
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6 Remember the famous dictum attributed to Lenin: “Trust is good, but control is better.”
7 Cf. only Kropholler Art. 36 note 1.
8 Cass. JCP 1964 II 13590 with note Bertrand Ancel = RCDIP 53 (1964), 344 with note Batiffol = Clunet

91 (1964), 302 with note Goldman.
9 Tschauner, in: BBGS Art. 36 note 3 (2005).

10 Cf. only Layton/Mercer para. 26.099.
11 Dieter Krombach v. André Bamberski, (Case C-7/98) [2000] ECR I-1935, I-1968 para. 36.
12 Report Evrigenis/Kerameus para. 80; Tschauner, in: BBGS Art. 36 note 4 (2005).
13 CA Paris 21 September 1995 – SA Sociéte Française BK v. Hatzatz Hae d'Umin, published in: Kaye,

Casebook p. 437.



firmed and enforced by the court of origin,14 or the existence of a tort15 or that re-
marriage was taken into account for assessing the amount of maintenance awarded.16

Insofar the defendant is precluded with such challenges17 and might have missed the
appropriate point of defending his case in the state of origin.

7The court addressed is not entitled to scrutinise whether the court of origin applied the
correct substantive law, either. It is not to review whether the court of origin reached
the proper conclusions as to private international law and as to which law is the lex
causae,18 nor is it invited to cross-check whether the court of origin correctly ascer-
tained the lex causae found to be applicable.19 Matters of diverging conflicts rules are
completely outside the exhaustive catalogue of grounds of refusal of recognition con-
tained in the Brussels I Regulation. Even Art. 27 (4) Brussels Convention (which
however was dead letter law in practice) has been erased.20

8Objections going to the substance of the original decision must be dismissed. This also
includes objections grounded on findings of substance made on the basis of procedural
rules.21 Such ought to be concluded from the systematical context with Art. 34 (2)
where a ground for refusal exceptionally is based on procedural issues. This in turn
indicates that procedural issues are also covered by the principle of non-review as
expressed in Art. 36 if and insofar as they do not fall under express exceptions like
Art. 34 (2). Yet the content or range of such exceptions are a matter of construing the
exceptions. Accordingly, dismissing an objection that a judgment was contrary to, and
is irreconcilable with, an earlier judgment because the court of origin disrespected the
res iudicata effect of the earlier judgment22 might be too summary an action in the light
of Art. 34 (3), (4) if the earlier judgment was not a decision rendered by court in the
state of origin.23 If the court of origin reassuringly affirmed that the plaintiff was
believed to exist, the judgment debtor might not challenge the judgment in the court
addressed with the allegation that the plaintiff company had been dissolved.24 Further-
more, the court addressed is not called upon to re-interpret the factual setting found by
the court of origin.25
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9 Complete or partial compliance by the defendant with the judgment, i.e. ordinarily in
the event of a judgment for payment that the judgment debtor has at least partially
accomplished payment, is not a matter of review at the stage of recognition and en-
forcement; this ought to be left to the later stage of execution of the enforcement order
where all the remedies the law of the state where execution is sought, are open to the
defendant in this regard.26 This applies even if the defendant alleges to have paid the
substantial part of the judgment debt before the date when the appellate court in the
state of origin had made it’s decision.27

IV. Judgments allegedly obtained by fraud

10 Judgments allegedly obtained by fraud are most problematic. Strictly applying the
principle of non-review to them at first glance appears to conflict with elementary
principles of justice. On the other hand, the mere allegation of fraud should not allow
the defendant to re-open the case effectively, at least in the court addressed. The line of
compromise is clear in theory, but rather thin, and ought to be finely tuned in practice:
Only insofar as public policy under Art. 34 (1) is involved and violated recognition
might be refused;28 beyond that a review is not permitted.29

11 Where the original court in its judgment ruled precisely on the matters in which the
defendant seeks to review in challenging a judgment on the ground of fraud, the
Regulation precludes the court addressed from reviewing that conclusion of the foreign
court.30 If a remedy lies in the case of fraud in the state of origin it will normally be
appropriate to leave the defendant to pursue his remedy in that State as the courts
there are likely to be better able to assess whether the original judgment was procured
by fraud.31 Only a by-note might indicate that the latter might be of little use in the
event of a wholesale corrupt judiciary – an event, of course, one never hopes to en-
counter in the Member States of the EU.

V. Provisional findings of facts for the purpose of provisional measures

12 Provisional findings of facts for the purpose of provisional measures are of a different
kind. On their face they bear the hallmarks of inconclusiveness. Accordingly, the court
hearing the main action is not bound by them but may review the facts de novo and
completely afresh as it likes and deems appropriate. This applies even if the findings are
directly on point.32 This is by no means a departure from the principle of non-review
since the trial of the main action will normally involve a fresh appraisal and fresh
evaluation of the issues and without review of the provisional measure.33
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26 BGH RIW 1983, 615 = WM 1983, 655; BGH RIW 1984, 485 = WM 1984, 750.
27 BGH RIW 1983, 615 = WM 1983, 655; BGH RIW 1984, 485 = WM 1984, 750.
28 Layton/Mercer para. 26.099.
29 BGHZ 74, 248, 251; Interdesco SA v. Nullifire Ltd. [1992] 1 Lloyd’s Rep. 180, 187 (Q.B. D., Phillips J.).
30 Interdesco SA v. Nullifire Ltd. [1992] 1 Lloyd’s Rep. 180, 187 (Q. B. D., Phillips J.).
31 Interdesco SA v. Nullifire Ltd. [1992] 1 Lloyd’s Rep. 180, 188 (Q. B. D., Phillips J.).
32 Layton/Mercer para. 26.100.



Article 37

(1) A court of a Member State in which recognition is sought of a judgment given in another
Member State may stay the proceedings if an ordinary appeal against the judgment has been
lodged.
(2) A court of a Member State in which recognition is sought of a judgment given in Ireland
or the United Kingdom may stay the proceedings if enforcement is suspended in the State of
origin, by reason of an appeal.

I. General Outline . . . . . . . . . . . . . . . . . . . . . . . 1

II. Legislative history . . . . . . . . . . . . . . . . . . . . 3

III. General rule: stay of recognition

proceedings pending appeal

1. Purpose . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

2. Ordinary appeal . . . . . . . . . . . . . . . . . . . . . 9

3. Discretion to stay . . . . . . . . . . . . . . . . . . . 17

IV. Specific provision for the United

Kingdom and Ireland . . . . . . . . . . . . . . . . . 23

I. General Outline

1Art. 37 grants the court the discretionary power to stay the recognition proceedings if
an appeal has been lodged in the state of origin against the judgment whose recogni-
tion is sought.

2A similar provision is to be found in Art. 46, which allows a court to stay the pro-
ceedings at the stage of an appeal against an order authorising enforcement. Although
both provisions pursue similar goals, there exist clear differences between the two rules,
which therefore need to be addressed separately. Three important differences exist
between the possibility to grant a stay under Art. 37 and under Art. 46. First, the court
may under the former provision grant a stay on its own motion. Under Art. 46, the
party appealing against the decision authorizing enforcement must apply for a stay of
the proceedings. Second, the stay may under Art. 37 only be granted if an appeal “has
been lodged”. It is not enough that the time limit for the appeal has not yet expired,
whereas under Art. 46 the power to stay proceedings applies also to cases where an
ordinary appeal has not been lodged if the time limit for such an appeal has not yet
expired. Another difference concerns the possibility, which is recognised by Art. 46 (3)
to make enforcement conditional on the provision of a security.
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II. Legislative history

3 Art. 37 already appeared in the original Brussels Convention as Art. 30. The text has
not been modified in the Brussels I Regulation, save for the substitution of the refer-
ence to the ‘Contracting State’ by ‘Member State’. A similar provision appears in
Art. 30 Lugano Convention.

4 (2) was added to the Brussels Convention by Art. 14 of the 1978 Accession Conven-
tion. The reference in the second paragraph to “the State of origin” was added by
Annex I (d) (4) to the 1989 Accession Convention in lieu of “the State in which the
judgment was given” in order to bring the text in line with the Lugano Convention.

III. General rule: stay of recognition proceedings pending appeal

1. Purpose

5 Under the Brussels Regulation, unlike in some national legal systems, foreign judg-
ments can be recognised even if they are not res judicata in the continental sense of the
phrase, i.e. if they are still susceptible of appeal.1 If the judgment whose recognition is
sought is still susceptible to be overturned or otherwise modified in appeal in its
country of origin, it may be premature to give it effect in the country in which recog-
nition is sought. Hence the possibility is given to the recognition court to stay the
recognition proceedings once the judgment has effectively been challenged in the
country of origin.

6 As the Court of Justice has explained, the purpose of Art. 37 is “to prevent the com-
pulsory recognition or enforcement of judgments [. . .] when the possibility that they
might be annulled or amended in the state in which they were given still exists”.2

7 Art. 37 can be used in proceedings under Art. 33 (3) in which an incidental question
of recognition has been raised. In that case, the court before which the foreign judg-
ment is raised, may stay the entire proceedings, at least if the issue of the recognition
of the judgment is central to the dispute it must solve.3 The Jenard-Report only men-
tioned this hypothesis when discussing Art. 37.4 Hence it has been suggested to limit
the possibility of granting a stay to the hypothesis of an incidental recognition.5 How-
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1 For a comparative overview of the requirements for recognition of foreign judgments, see Gerhard

Walter/Baumgartner, in: Gerhard Walter (ed.), Recognition and Enforcement of Foreign Judgments

Outside the Scope of the Brussels and Lugano Conventions, Civil Procedure in Europe, Vol. III

(2000), p. 21.
2 Industrial Diamond Supplies v. Luigi Riva, (Case 43/77) [1977] ECR 2175, 2188 paras. 30/31.
3 Hence it is erroneous to say that the stay affects the recognition as such. Rather it is the proceedings

on the merits which are stayed pending resolution of the appeal: Geimer/Schütze Art. 37 note 5;

Leible, in: Rauscher Art. 37 note 5.
4 Report Jenard p. 46.
5 Leible, in: Rauscher Art. 37 note 2; Geimer/Schütze Art. 37 note 1; Kropholler Art. 37 note 2.



ever, Art. 37 does not make any distinction between incidental recognition and pro-
ceedings under Art. 33 (2) for a declaration of recognition. It would further be odd
that a court could grant a stay when the issue of recognition is raised incidentally but
could not do so if the judgment creditor applies for a declaration of recognition. It is
therefore submitted that the possibility granted by Art. 37 should receive the broadest
application.6

8When granting a stay, the court will follow the rules of its own law to determine which
form the stay should take.7 It is not necessary to limit the stay in time. Rather, the stay
should extend for the whole duration of the appeal proceedings in the country of
origin.

2. Ordinary appeal

9Art. 37 only envisages a stay in cases where the judgment has been subject to an
‘ordinary’ appeal in the country of origin. The concept of ‘ordinary appeal’ has never
been defined in the European texts. There is no doubt, however, that this concept must
receive an autonomous definition.8 This has been confirmed by the Court of Justice
which held in the Riva case that “[t]he expression ‘ordinary appeal’ within the meaning
of Articles [37 and 46] must be defined solely within the framework of the system of the
Convention itself and not according to the law either of the State in which the judg-
ment was given or of the State in which recognition or enforcement for that judgment
is sought”.9

10In that case a judgment creditor had attempted to enforce an Italian judgment in
Belgium. The judgment debtor, a Belgian partnership, challenged the enforcement by
indicating that it had brought an appeal before the Corte di cassazione (ricorso per
cassazione) in Italy. Under Italian law, such an appeal does not have the effect of
suspending the enforceability of the judgment.

11The Court indicated that the recognising court should be able to stay the proceedings
“whenever reasonable doubts arise with regard to the fate of the decision in the State in
which it was given”.10 Drawing on this general observation, the Court held that an
appeal is ordinary in the sense of Art. 37 if (i) it may result in the annulment or
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Kropholler Art. 37 note 2.
7 In Germany, § 148 ZPO.
8 For further comparative explanations on the various appeals proceedings in the Member States, see

Tsikrikas, ZZP Int. 4 (1999), 171; Ferrand, Cassation franÅaise et r�vision allemande: essai sur le
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9 Industrial Diamond Supplies v. Luigi Riva, (Case 43/77) [1977] ECR 2175, 2188 para. 28.

10 Industrial Diamond Supplies v. Luigi Riva, (Case 43/77) [1977] ECR 2175, 2188 paras. 33/34.



amendment of the original judgment and (ii) there is a specific time period for appeal-
ing which starts by virtue of the judgment.11 With this second requirement, the Court
selected only those appeals whose exercise parties can reasonably foresee because they
constitute a normal procedural development.12 Since Art. 37 only applies when the
judgment has effectively been challenged in the country of origin, the second require-
ment loses much of its significance.13

12 The question whether an appeal has any suspensive effect on the enforceability of the
judgment should, in principle, not be taken into account to decide whether the appeal
can be characterised as ‘ordinary’ in the sense of Art. 37.14 The same may be said of the
question whether the appeal is of right or subject to leave of appeal by the court or to
any other specific requirement.

13 On the basis of this definition appeals, which depend on events unforeseeable at the
time of the original trial or on action taken by persons extraneous to the original
proceedings who are not bound by the period for making an appeal, are not ordinary
appeals. One can refer to the ‹requête civile› as is known in the laws of Belgium and
Luxemburg,15 to the ‹révision› known in French law,16 or to the Wiederaufnahmeklage
existing under German law.17

14 An appeal to the Court of cassation in France, Belgium or Luxemburg appears to be on
the other hand an ordinary appeal even though as a matter of French or Belgian
internal law, these appeals are considered to be ‘extraordinary’.18 The same can, how-
ever, not be said of an appeal to the court of cassation ‘in the interests of the law’, i.e. an
appeal introduced by the public prosecutor. The decision of the Court following such
an appeal has indeed no effect on the position of the parties, it only serves to redress in
abstracto what appears to be a legally wrong decision.19
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15 Art. 1132 Belgian Code Judiciaire; Art. 617 Nouveau Code de Proc�dure Civile in Luxembourg.
16 Arts. 593 ff. NCPC. Confirming that a French ‘recours en r�vision’ is not an ordinary appeal within

the meaning of Art. 46: Interdesco S.A. v. Nullifire Ltd. [1992] 1 Lloyd’s Rep. 180, 189 (Q.B.D., Phillips

J.). See also Art. 618 NCPC.
17 §§ 578 et seq. ZPO. See Geimer/Schütze Art. 37 note 10 and Kropholler Art. 37 note 3.
18 Confirming that an appeal to the French Court de Cassation is an ordinary appeal in the sense of

Art. 37: Trib. Comm. Li�ge JMLB 1984, 289; Rb. Brussels J. trib. 1978, 283; CA Luxembourg Pas. Lux.

2000, 200-204 (the last two decisions were based on Art. 38 of the Convention, now Art. 46 of the

Regulation). The same applies to an appeal to the Italian Corte di Cassazione: Rb. Antwerpen Digest

I-38 B-4.



15The mere lodging of a complaint with the authorities, against parties who are involved
in the proceedings in the country of origin, does not as such constitute an ordinary
appeal. The same can be said of a request filed with an arbitration tribunal.20

16Finally, it has been said that in case of doubt, the concept of ‘ordinary appeal’ should be
interpreted broadly.21

3. Discretion to stay

17As the text suggests, Art. 37 only grants the court a discretionary power to stay the
proceedings. Hence, a party cannot claim to have a right to have the recognition
proceedings suspended simply because the judgment has been challenged in the coun-
try of origin.

18The Court of Justice indicated that the power to stay should be used “whenever
reasonable doubts arise with regard to the fate of the decision in the State in which
it was given”.22

19Even though the Court of Justice has not yet fully developed the criteria on which the
discretion is to be exercised, it is submitted that, given the overall goal of the Regu-
lation of achieving a “rapid and simple recognition and enforcement of judgments from
Member States”,23 courts should use their discretion so as to give prima facie effect to
the foreign judgment pending the result of the appeal abroad.24 A stay will therefore
only be granted in exceptional cases. In deciding whether the stay should be granted,
courts should take into account the degree of prejudice likely to be suffered if the
application is or is not stayed.25

20Under Art. 46, the Court has held that when deciding whether to grant a stay of
proceedings, a court may take into account only such submissions as the party lodging
the appeal against the decision authorising enforcement of a judgment was unable to
make before the court of the state in which the judgment was given.26 Since Art. 46
and 37 pursue the same goal, (i.e. preventing that the potential effects of the appeal in
the country of origin from being pre-empted by the judgment being given immediate
effect in the Member State in which recognition is sought) it may be that the Court’s
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19 Art. 1089 Belgian Code Judiciaire. See over this special form of challenge, the opinion of A-G Reischl,

(Case 43/77) [1977] ECR 2199, 2200 and the opinion of the German government, (Case 43/77)

[1977] ECR 2178-2180.
20 OLG Hamm RIW 1994, 243.
21 Kropholler Art. 37 note 4; Geimer/Schütze Art. 37 note 12.
22 Industrial Diamond Supplies v. Luigi Riva, (Case 43/77) [1977] ECR 2175, 2188 paras. 32/34.
23 Recital (2).
24 See Layton/Mercer para. 26.108.
25 See e. g. Petereit v. Babcock International Holdings Ltd. [1990] 2 All ER 135 = [1990] 1 WLR 350

(Q.B.D., Judge Anthony Diamond Q.C.), a case decided on the basis of Art. 46.
26 B. J. van Dalfsen and others v. B. van Loon and T. Berendsen, (Case C-183/90) [1991] ECR I-4743.



decision, which has been criticized, should also apply to the court deciding whether or
not to stay proceedings on the basis of Art. 37.

21 The exclusion of arguments put forward before the court of origin would not neces-
sarily prevent the court addressed from making an assessment of how likely it is that
the judgment will be reversed in the country of origin. This would, however, require an
examination of the various arguments put forward to substantiate the challenge
brought, in the State of origin, against the judgment whose recognition is sought.27

Needless to say, the court before which recognition is sought is not necessarily equip-
ped to proceed with such an examination. The Court of Justice seemed to make a
reference to the examination of the merits of the appeal when it described the test as
based “on the possible effect of the appeal”.28 Given the difficulty of this examination,
the court addressed should, however, at most, only take into account the probable
outcome of the appeals proceedings when it is clear that the judgment will not stand in
appeal or that the appeal is frivolous and will be dismissed without more.

22 For the sake of the efficiency of proceedings, courts should be encouraged, before
addressing the issue of a possible stay, to consider whether all requirements for recog-
nition are met. It is only when the answer to this question is positive that the stay
should be considered.29

IV. Specific provision for the United Kingdom and Ireland

23 The second paragraph of Art. 37 concerns the specific situation of judgments given in
the United Kingdom or Ireland. The laws of these Member States provide for various
possibilities of obtaining that a judgment be reviewed, which are not necessarily sub-
ject to strict time limits. Further, as a rule a judgment issued in these Member States
can still be enforced even if one party has lodged an application for review. Finally, the
law of these Member States give appellate courts a wide discretion in deciding whether
or not to allow a judgment to be appealed.

24 In view of these important differences,30 Art. 37(2) provides that English appeals can
only be treated as ordinary appeals where the appeal has the effect of suspending the
enforcement of the judgment.
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27 In one instance, a Belgian court attempted to review the arguments put forward by the party who had

challenged the French judgment before the French Cour de cassation: Trib. Comm. Li�ge JMLB 1984,

289. In another case, a court refused to stay the proceedings because the reasoning given in the

foreign judgment appeared serious and logic, so that it was unlikely that it would be overturned in

appeal: TGI Nivelles RTD fam. 1995, 70. The nature of the proceedings (enforcement of mainte-

nance orders, where any delay can be catastrophic for the plaintiff) may explain why the court was

reluctant to stay proceedings.
28 Industrial Diamond Supplies v. Luigi Riva, (Case 43/77) [1977] ECR 2175, 2189 paras. 35/41.
29 In this sense, Report Jenard p. 47.
30 Which were reviewed in the Report Schlosser para. 204.



25As noted in the Report Schlosser, “continental courts will have to use their discretion in
such a way that an equal balance in the application of the Articles [37 and 46] in all
Contracting States will be preserved. To this effect they will have to make only cau-
tious use of their discretionary power to stay proceedings, if the appeal is one which is
available in Ireland or the United Kingdom only against special defects in the judg-
ment or which may still be lodged after a long period”.31

Section 2
Enforcement

Introductory remarks to Artt. 38-52

I. Recognition and enforcement in the case law of the Court of Justice

1The very first purpose of the Brussels Convention elaborated under Art. 220 of the
Treaty establishing the European Economic Community was to make the recognition
and enforcement of judgments from Member States more rapid and simple.1 Recogni-
tion, and particularly enforcement, has been the main target envisaged by the Brussels
Convention. Insofar the present Section 2 (Enforcement) of Chapter III (Recognition
and Enforcement) may be qualified as the heart of the whole text of the Brussels I
Regulation. However, the practical relevance of the Convention has turned out other-
wise: the clear majority of cases decided by the Court of Justice in respect of the
Brussels Convention deal with jurisdictional issues rather than recognition or enforce-
ment. Also the scholarly discussion on the Brussels Convention and its normative
progeny seems to follow a comparable degree of attention. Nevertheless it should be
added that several ECJ opinions on enforcement, even if less numerous than the ones
on jurisdiction, approach basic notions and functions of enforcement of foreign judg-
ments under both the Brussels Convention and the Brussels I Regulation.
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1 See now Recital (2): “Provisions to unify the rules of conflict of jurisdiction in civil and commercial

matters and to simplify the formalities with a view to rapid and simple recognition and enforcement of

judgments from Member States bound by this Regulation are essential” (italics are by the present

author).



II. Continuity of interpretation towards a still easier circulation

2 In fact, throughout the whole history of the Brussels Convention, Lugano Convention,
and the present Regulation, the number and scope of changes in the text with regard to
enforcement have been limited. The desired continuity between the Brussels Conven-
tion through the Lugano Convention till the present Regulation has been indeed
ensured.2

1. Methods of giving effect to a judgment

3 Under the Regulation as well as under the Brussels Convention, there are three meth-
ods of giving effect to a judgment rendered in another Member State. Such effect may
be brought about through a principal request for recognition, an incidental request for
recognition,3 or a request for exequatur.4 Only the third one refers to enforcement in the
technical sense of the term. The latter also seems to be the most frequent in practice.5

2. Common characteristics of all three methods

4 All three methods of giving effect to foreign judgments just mentioned present three
common characteristics. The first one is that both recognition (in both its forms) and
enforcement require and allow only a limited and narrow set of checks in order for the
effects of a foreign judgment to be extended to, and welcome by, another Member State.
These checks are the ones enumerated in Art. 34 (manifest contrast to public policy of
the forum, missing or improper service of process, irreconcilability with another judg-
ment) and 35 (conflict with mandatory jurisdictional bases in matters relating to in-
surance, consumer contracts, or individual contracts of employment, or use of exorbi-
tant jurisdictional bases in violation of a particular agreement between Member States).
The checks mentioned apply equally to recognition (Art. 35 (1)) and enforcement
(Art. 41 sentence 1, 45 (1) (1)). In both instances, it is also stated in identical terms
that the foreign judgment may not be reviewed as to its substance (Art. 36, 45 (2)).

3. No requirement for a particular procedural maturity

5 The second common characteristic is that no particular degree of procedural maturity
is required in order for a foreign judgment to be either recognized or enforced. The
quintessence of both recognition and enforcement consists in geographically expand-
ing the effects of a judgment rendered in a Member State to another one. Of course, a
foreign judgment not yet enforceable in the place of rendition cannot become enforce-
able by merely “transposing” it to another Member State. Both recognition and en-
forcement suppress, or enlarge, geographical boundaries to the judgment effects. Such
a judgment is not allowed to suffer by being “transposed” to another Member State.
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2 See Recitals (5), (19).
3 Inzidentanerkennung in Germany; see Leible, in: Rauscher Art. 33 note 17; Kropholler Art. 33 note 10.
4 Gaudemet-Tallon para. 436.
5 Gaudemet-Tallon para. 436.



Therefore, a judgment only provisionally enforceable in the place of rendition may
well be both recognized and enforced in another Member State – of course under the
same terms of provisional enforcement.6 But the Brussels I Regulation neither burdens
the foreign judgment in question with additional requirements nor sets up any new
requirements of its own.7

4. Foreign judgments on the merits and on enforceability

6The third and final common characteristic concerns the original link of the judgment
under recognition and enforcement with the EU territory. What is recognized or en-
forced is a judgment by a court of a Member State in the exercise of its original
jurisdiction. As the CJEC stated in Owens v. Bracco,8 any further recognition or en-
forcement of the judgment which brought about the initial recognition or enforcement
of a foreign judgment does not fall under the Regulation. The Regulation itself neither
applies to any disputes on the procedural modalities in effectuating a judgment that
recognises or enforces a foreign judgment nor does it provide for an exequatur on an
exequatur.9 Should the successful plaintiff in State A, after having made the respective
judgment being declared enforceable in State B, still have an interest in making it
enforceable in State C as well, then the regular way would be to declare the original
judgment rendered in State A enforceable in State C, rather than taking the same step
with regard to the judgment on enforceability in State B. In conclusion, the latter
judgment would not be the subject matter of enforceability in State C but rather only
an additional argument in favor of granting to the judgment rendered in State A
enforceability in State C.

5. Unilateral declaration of enforceability

7The procedure for declaring a judgment rendered in another Member State enforce-
able elsewhere is initially unilateral. Following the innovation introduced by the Brus-
sels Convention (Art. 34 (1)), the Brussels I Regulation (Art. 41 sentence 2) does not
allow the party against whom enforcement is sought either to appear in court or to
make any submissions on the application. In a related issue, however, the Regulation is
more favourable to the declaration of enforceability than the Brussels Convention:10

the unilateral declaration of enforceability does not include any review of the grounds
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6 See Droz para. 551. Cf. BGH IPRax 1994, 367; OLG D�sseldorf IPRax 1998, 478.
7 Insofar only limited scope of application may be identified in this area of enforcement in favor of

“judicial fine tuning”, or Einzelfallgerechtigkeit, as the one proposed by von Mehren, Rec. des Cours 295

(2002), 306-308, 313, 341, 370, 377, 379, 398, 399-401.
8 Owens Bank Ltd v. Fulvio Bracco and Bracco Industria Chimica SpA, (Case C-129/92) [1994] ECR I-117,

I-151 para. 11, I-152 para. 17, I-154 para. 29.
9 See Gavalda, Clunet 62 (1935), 107, 113; Schütze, ZZP 77 (1964), 287-292; Kegel, in: FS Wolfram

M�ller-Freienfels (1986), p. 377-393; Kropholler, Internationales Privatrecht (5th ed. 2004) § 60 III 2.
10 See Art. 41 sentence 1, as opposed to Art. 34 (2) Brussels Convention.



against enforceability under Artt. 34 and 35.11 Such review is exclusively reserved to
the court with which an appeal is lodged under Artt. 43 or 44.

6. Applicability of lex fori on procedural matters

8 Neither the Brussels Convention nor the Brussels I Regulation have really departed
from the general rule on the applicability of lex fori on procedural matters.12 Both
normative texts are mainly concerned with the reception for domestic enforcement
purposes of a judgment rendered in another Member State. In addition, they have set
up a limited number of specific procedural rules, like the ones included in Artt. 53-56
on common provisions for recognition and enforcement. Beyond that, the applicability
of national procedural rules remains intact. In some instances there is even a clear and
unambiguous reference to national procedural rules. Under Art. 40 (1), “[t]he proce-
dure for making the application shall be governed by the law of the Member State in
which enforcement is sought”. Under Art. 42 (1), “[t]he decision on the application for
a declaration of enforceability shall forthwith be brought to the notice of the applicant
in accordance with the procedure laid down by the law of the Member State in which
enforcement is sought”. Under Art. 43 (3), “[t]he appeal shall be dealt with in accord-
ance with the rules governing procedure in contradictory matters”; such rules are to be
found in national procedural systems. And under Art. 46 (1), precisely how and when
an ordinary appeal has been lodged against the judgment requesting its enforcement,
should be assessed after the procedural law of the Member State of origin.

7. Exequatur proceedings and proper enforcement

9 Within the juxtaposition just mentioned, the Brussels I Regulation governs the de-
claration of enforceability in respect of a judgment rendered in another Member State
without either touching upon enforcement properly speaking or caring about the real
chances of effective enforcement in the second state: “the Brussels Convention merely
regulates the procedure for obtaining an order for the enforcement of foreign enforce-
able instruments and does not deal with execution itself ”.13 Such enforcement pro-
ceedings in the technical sense of the term are subject to national procedural law.
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11 See Recital (17): “.. . the declaration that a judgment is enforceable should be issued virtually auto-

matically after purely formal checks of the documents supplied, without there being any possibility

for the court to raise of its own motion any of the grounds for non-enforcement provided for by this

Regulation.”
12 See Kerameus, Rec. des Cours 264 (1997), 179, 376-402.
13 Eric Coursier v. Fortis Bank and Martine Coursier, née Bellami, (Case C-267/97) [1999] ECR I-2543,

I-2571 para. 28. Also Deutsche Genossenschaftsbank v. SA Brasserie du Pêcheur, (Case 148/84) [1985]

ECR 1981, 1992 para. 18; confirmed by Horst Ludwig Martin Hoffmann v. Adelheid Krieg, (Case 145/

86) [1988] ECR 645, 665 para. 27.



8. Procedural lex fori and the beneficial effect of EU rules

10The case law of the Court of Justice of the European Communities14 has, however,
introduced the limitation that national procedural law, when called upon to applica-
tion, should not damage, or reduce, the “beneficial effect” (effet utile) of EU rules.
Thus, even if under the lex fori an appeal is also granted to third parties interested, the
rule under Artt. 37 and 41 should prevail, according to which third parties interested
are not allowed to take an appeal15 or, under Art. 43, according to which no party may
avail herself of the lex fori in order to bring forth a complaint which otherwise would
have been time-barred.16

9. Listing of national courts and the use of annexes

11A technical change of the Brussels I Regulation in comparison to the older Brussels
Convention consists in relegating several technical matters, such as lists of national
legal sources or national authorities, to annexes rather than the text itself. At present,
there exist six such Annexes. I: Rules of jurisdiction (Exorbitant jurisdictional bases)
referred to in Art. 3 (2) and Art. 4 (2); II: The courts or competent authorities to which
the application referred to in Art. 39 may be submitted (Application to enforcement);
III: The courts with which appeals referred to in Art. 43 (2) may be lodged (Direct
appellate courts); IV: Appeals which may be lodged pursuant to Art. 44 (Further ap-
peals); V: Certificate referred to in Artt. 54 and 58 on judgments and court settlements
(Certificate standard form on the identity of judgments and court settlements to be
enforced in another Member State; VI: Certificate referred to in Art. 57 (4) on au-
thentic instruments (Certificate standard form on the identity of authentic instru-
ments to be enforced in another Member State).

Accordingly, the Brussels I Regulation addresses enforceability rather than actual en-
forcement. The latter still remains a field governed by the regular provisions as they are
in force and applied in the state of enforcement. The very goal and function of the
Brussels I Regulation does not consist in improving the system and practice of enforce-
ment in the second state but rather in granting the same degree of effect to the judg-
ment under consideration in both legal systems, the first system of origin and the
second system of actual enforcement. What the Regulation attempts to balance out
is the concept and extent of enforceability rather than the enforcement as such, i.e. the
enforcement as “the end of the law”.17
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both overall and, in particular, with respect to the Brussels Convention see, among other contribu-

tions in the same volume, in particular Schiemann, in: Reiner Schulze/Seif (eds.), Richterrecht und

Rechtsfortbildung in der Europ�ischen Rechtsgemeinschaft (2003), p.189-195.
15 Deutsche Genossenschaftsbank v. SA Brasserie du Pêcheur, (Case 148/84) [1985] ECR 1981, 1992

para.18; Volker Sonntag v. Hans Waidmann, (Case C-172/91) [1993] ECR I-1963, I-1999 para. 35.
16 Horst Ludwig Martin Hoffmann v. Adelheid Krieg, (Case 145/86) [1988] ECR 645, 670 paras. 30-31.
17 U. S. v. Nourse, 9 Pet. 8, at 28, 11 U. S. 268, at 271 (1835, per Chief Justice Marshall).



10. Annexes and notification of their changes

12 The practical usefulness of substituting annexes to provisions becomes clear in the face
of Art. 74. Under this provision, any supervening changes or technical amendments to
the lists set out in Annexes I-VI are notified by the respective Member State to the
Commission which shall adapt the Annexes concerned accordingly.18 Thus the more
complicated and longer procedure of modifying the Regulation itself is avoided.

11. Drafting of an international convention or a Community regulation

13 Although Section 2 of Chapter III on enforcement remained substantially untouched
over the years, consecutive accessions, and transformation from an international con-
vention to a Community regulation, some technical details have been more or less
modified. In particular, several provisions have changed their location, but not nec-
essarily their meaning, by moving across to other Articles. Accordingly, attention
should be granted to exact references including the indication of whether they pertain
to the Brussels Convention or the Brussels I Regulation.

14 A particular mention is deserved to Regulation (EC) No 805/2004 of the European
Parliament and of the Council of 21 April 2004 creating a European Enforcement
Order for uncontested claims. In the terms of its Article 1, “[t]he purpose of this Regu-
lation is to create a European Enforcement Order for uncontested claims to permit, by
laying down minimum standards, the free circulation of judgments, court settlements
and authentic instruments throughout all Member States without any intermediate
proceedings needing to be brought in the Member State of enforcement prior to rec-
ognition and enforcement”. Accordingly, under Article 5 of the same Regulation, “[a]
judgment which has been certified as a European Enforcement Order in the Member
State of origin shall be recognised and enforced in the other Member States without
the need for a declaration of enforceability and without any possibility of opposing its
recognition”. The heart of this provision is to recognise and enforce, per the Regula-
tion itself rather than by way of “any intermediate proceedings”, the European En-
forcement Order “without the need for a declaration of enforceability and without any
possibility of opposing its recognition”. Here, the main requirement is the adjudication
“on uncontested claims”.19 If such condition exists, then the very existence of uncon-
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18 There have already been two such adaptations. First, the 2003 Act of Accession amended the

Brussels I Regulation so as to include the rules of national jurisdiction, the lists of courts or competent

authorities and the redress procedures of the acceding States. Then, responding to notifications from

France, Latvia, Lithuania, Slovenia and Slovakia, Commission Regulation (EC) No2245/2004 of 27

December 2004, [2004] O. J. L 334/3, has amended, as from 1 December 2005, Annexes I, II, III and

IV with respect to the lists of rules of national jurisdiction, the lists of courts or competent authorities

that have jurisdiction in the Member States to deal with applications for a declaration of enforce-

ability, the lists of courts for appeals against such decisions, and the enumeration of redress procedures

for each purpose.
19 Art. 3 (1) of Regulation No 805/2004.



tested claims amounts to eliminating “any intermediate proceedings”20 on the way to
creating a “European Enforcement Order”. Such Order is elevated to the level of a truly
European enforceable instrument. Its reliance on the fundament of “uncontested
claims” makes any further inquiry as to truthfulness or validity superfluous. Depen-
dence on “uncontested claims” guarantees the undisturbed enforcement in all Member
States without any further qualification or distinctions.

Article 38

(1) A judgment given in a Member State and enforceable in that State shall be enforced in
another Member State when, on the application of any interested party, it has been declared
enforceable there.
(2) However, in the United Kingdom, such a judgment shall be enforced in England and
Wales, in Scotland, or in Northern Ireland when, on the application of any interested party, it
has been registered for enforcement in that part of the United Kingdom.

I. General purpose

1. Declaration of enforceability

1Art. 38 consists of two paragraphs which have a greatly varied scope of application and,
accordingly, present a strongly divergent degree of interest. Paragraph 1 sets the basic
conditions of enforcing in a Member State a judgment rendered in another Member
State. Under this content and purpose of paragraph 1, it is applicable to all Member
States in their capacities as both a judgment-producing State or a judgment-enforcing
State. The main idea is to grant enforceability to judgments rendered in another
Member State under the sole condition that the judgment under question is already
enforceable in the Member State of origin. By contrast, paragraph 2 only addresses the
situation in the United Kingdom and, in addition, contemplates the United Kingdom
only as a judgment-enforcing, and not a judgment-producing Member State.

2. Particularities of the United Kingdom

2Paragraph 2 takes into account both a peculiarity of the common law with respect to
enforcement of foreign judgments, and the existence of independent judicial areas
within the United Kingdom. Regarding the first issue, registration for enforcement of
a foreign judgment is held as sufficient, without asking the victorious plaintiff to start
fresh proceedings in the United Kingdom on the basis of foreign res judicata.1 Regarding
the second issue, paragraph 2 acknowledges the existence of three different legal
systems within the United Kingdom (England and Wales, Scotland, and Northern
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20 Ibid., Art.1.
1 See Report Schlosser paras. 6, 9, 10 in fine.



Ireland) and accordingly requires such registration particularly in the area of prospec-
tive enforcement, in the wording of (2), “in that part of the United Kingdom”.2

II. Legislative history

1. History and resistance of the Article

3 While the first paragraph of the Article has remained unchanged over the various
adjustments upon the accession of further states to the European Communities, the
second paragraph was added on the occasion of the accession of the United Kingdom
(1978). Such adjustment was found to be necessary in view of the different legal back-
ground of the three new States (United Kingdom, Ireland, Denmark).3 Neither the
accession of further states nor the transformation of the Brussels Convention to the
Brussels I Regulation brought about any change in the wording and meaning of Art. 38
(formerly: 31) or, for that matter, had any impact upon its interpretation.

2. Exceptions to legislative continuity

4 Two exceptions from the above4 discussed legislative continuity of (1) should be men-
tioned here, although both are not substantial:

a) Order for enforcement and declaration of enforceability
5 As opposed to the versions of the Brussels Convention before the Lugano Convention,

the Regulation (Art. 38 (1)) sets now as condition to its operation the enforceable
character of the judgment at issue in the Member State of origin.5 By contrast, the
original version of the Brussels Convention (Art. 31 [1]) as well as its subsequent
versions after the accessions of (i) Denmark, Ireland and the United Kingdom, and
(ii) Greece used the words “the order for its enforcement has been issued” instead of
the present words “it has been declared enforceable”. The latter formulation was first
introduced by the Lugano Convention Art. 31 [1] in order to accommodate a particu-
larity of Swiss law of enforcement.6 This formulation is less technical and wider and,
accordingly, was preferred in all versions of the Brussels Convention after Lugano.7 The
same way has been confirmed by the Brussels I Regulation as well.
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2 See Report Schlosser paras. 11, 209.
3 See Report Schlosser paras. 4-16, 206-213.
4 Supra Art. 38 note 3 (Kerameus).
5 Cf. infra Art. 38 note 10 (Kerameus).
6 See Report Jenard/Müller para. 69. According to the Court of Justice in its judgment Unibank A / S v.

Flemming G. Christensen, (Case C-260/97) [1999] ECR I-3715, I-3732 para. 20, the two expressions

cited in the text [”have an order for its enforcement issued” and “declared enforceable”] are “con-

sidered virtually equivalent”.
7 See Eric Coursier v. Fortis Bank and Martine Coursier, née Bellami, (Case C-267/97) [1999] ECR I-2543,

I-2572 para. 33.



b) Contracting State and Member State
6Since the Regulation is not an international convention but a EU instrument, the term

“a Contracting State” has been replaced throughout in the Regulation by the term “a
Member State”.

III. Particular matters

1. Free movement of judgments and the European territory

7The basic idea of the first paragraph consists in extending enforceability of a given
judgment from the Member State of origin to the Member State of enforcement. What
underlies this idea is the conception of the EU territory as a legally unified territory,
within which judgments rendered in any Member State are entitled to free movement
to any other Member State. Free movement of judgments is thereby pronounced as the
functional equivalent to the other four Community-integrated basic freedoms of
movement (people, goods, services, and capital).

2. Several conditions

8However, this general rule on the enforceability of judgments rendered in a Member
State in any other Member State depends on certain conditions, the particular rele-
vance of which may oscillate considerably. Such conditions are the following:

a) Operation of a declaration
9The enforceability of judgments rendered in another Member State neither is auto-

matic nor operates by virtue of the Brussels I Regulation or otherwise ex lege. Art. 38
(1) determines that the foreign judgment must have been “declared enforceable there”,
i.e. in the Member State of the prospective enforcement. Although the text uses the
verb “declare”, which usually denotes the recognition of something already in exist-
ence,8 it can hardly be denied here that such necessary declaration partakes somehow
of a constitutive element.9 Without, or prior to, such formal declaration of enforce-
ability, no actual enforcement may be forthcoming. On the other hand, under the
Regulation such “declaration” is easily obtainable without any review of substance, not
even under Artt. 34 and 35.10
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8 Cf. Gaudemet-Tallon para. 350: «une simple ‹d�claration›».
9 See Corinne Bléry, L’efficacit� substantielle des jugements civils (2000) note 539.

10 See Art. 41 sentence 1: “The judgment shall be declared enforceable immediately on completion of the

formalities in Article 53 without any review under Articles 34 and 35” (italics added for present

purposes). If successful, the application towards the declaration of enforceability will render enforce-

able the foreign judgment “in the exact terms in which it was given”, including identity of the parties.

See CA Paris [1999] I. L. Pr. 332 paras. 1, 9.



b) Enforceability in the State of origin
10 Enforceability in the Member State of enforcement requires enforceability in the

Member State of origin.11 The declaration of enforceability expands the geographical
scope of enforceability as such but may not, as a matter of principle, substitute en-
forceability itself. This does not mean that the declaration of enforceability necessarily
prevails over existence or non-existence of enforceability, since under Artt. 53 (2) and
55 (1) if the certificate of enforceability is not produced, the court may specify a time
for its production or accept an equivalent document or, if it considers that it has
sufficient information before it, dispense with its production. However, the bottom
line of the relationship between enforceability as such and its judicial declaration in
the Member State of enforcement is that any [substantial] change of the status of
enforceability in the state of origin (such as staying or revocation of enforceability)
may have repercussions in the Member State of enforcement.12

c) Need for an application
11 In any case, the declaration of enforceability is not delivered by the court or any other

competent authority ex officio but only “on the application of any interested party”.
This requirement is spelt out in both paragraphs of the Article, i.e. it also covers the
registration for enforcement in the United Kingdom. In any event, the application for
enforcement must originate with “any interested party”. Normally that party would be
the victorious plaintiff in the Member State of origin, or the victorious defendant in
respect of his counter-claim or judicial costs. The application may also be made by the
general or particular successors to the original party.13 This whole issue is a question of
standing which, along with the related issue of the existence of legal interest for such
application, is governed by an autonomous interpretation of the Regulation.14

d) No other conditions
12 On the other hand, no further conditions are required. Thus, e.g., it is irrelevant “at

which stage the [foreign] judgment is (in other words whether it is final and unappeal-
able or irreversible) pursuant to the law under which it was issued, as well as whether
the judgment has res judicata effects. Moreover, it is indifferent whether the judgment is
at the same time also enforceable in accordance with the law applicable in the country
where enforcement is requested.”15

Art 38
10-12

Brussels I Regulation

on Jurisdiction and Recognition in Civil and Commercial Matters

644 March 2007

11 See Eric Coursier v. Fortis Bank and Martine Coursier, née Bellami, (Case C-267/97) [1999] ECR I-2543,

I-3570 para. 23: “[T]he enforceability of a decision in the State of origin is a precondition for its

enforcement in the State in which enforcement is sought.”
12 See Droz para. 548: enforceability in the Member State of origin must be there at the time when the

judgment is going to be declared enforceable in the Member State of enforcement.
13 See Collins p.114; Gothot/Holleaux para. 343.
14 See Kerameus/Kremlis/Tagaras Art. 31 note 7; Gothot/Holleaux para. 344.
15 Epheteio Thessaloniki 3299/2000 [2002] I. L. Pr. 165 para. 9. The same judgment (at para. 11) also

dismisses equally as irrelevant considerations on substantive claims or late notification of the foreign

judgment.



IV. General issues

13As already indicated,16 ECJ judgments on enforcement, even if less numerous than the
ones on jurisdiction, approach basic notions and functions of enforcement of foreign
judgments, and address general issues. Four of these issues deserve special presentation
here.

1. Exclusionary character of a declaration of enforceability

14Modern scholarship generally admits that it is the creditor’s choice, to pursue the
enforcement of a foreign judgment on the basis of either an applicable international
convention or the domestic law of the state of enforcement. Such choice made by the
creditor is binding vis-	-vis all persons involved, provided that the creditor chooses
one single set of rules rather than proceeding with a piecemeal or patchwork amalga-
mation of both. Under the Regulation, by contrast, such choice is not allowed. The
Regulation deserves unqualified preference with respect to both domestic rules on
enforcement of foreign judgments or bringing a new suit on the underlying claim
before the courts of the state of enforcement. In one of the very first opinions handed
down by the Court of Justice under the Brussels Convention, it was held that the
existence, in a Member State A, of an enforceable judgment in favor of the creditor
prevents the latter from bringing a new suit on the same cause of action in a Member
State B, even if the fresh adjudication in Member State B proves to be simpler and less
expensive than enforcing in Member State B the judgment already rendered in Mem-
ber State A.17 Thus, the system of enforcing a judgment in another Member State, as
provided by the Regulation, is a closed system which is brought to application as a
whole and cannot be disregarded in a particular case on the basis of considerations of
convenience or speed.18

2. Enforcement of a foreign judgment and underlying substantive contexts

15If the ECJ in De Wolf v. Cox19 conceived the enforcement of a foreign judgment as the
only procedural way of activating a foreign ruling in another Member State, twelve
years later it took care of preventing such enforcement from disrupting legal contexts
required by considerations of substantive law, even in matters not falling as such within
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16 Supra Introductory remarks to Arts 38-52 note 1 (Kerameus).
17 Jozef de Wolf v. Harry Cox BV, (Case 42/76) [1976] ECR 1759, 1767 paras. 9-15, with concurring

opinion by AG Mayras: the provisions on enforcement are indivisible and should not endanger the

balance achieved by the Brussels Convention.
18 See Eric Coursier v. Fortis Bank and Martine Coursier, née Bellami, (Case C-267/97) [1999] ECR I-2543,

I-2571 para. 25: “That enforcement procedure constitutes an autonomous and complete system”

(with further references). Also Report Evrigenis/Kerameus para. 84 pr.; Monomeles Protodikeio Xan-

thi 347/2003, Harm. 2003, 1306; Monomeles Protodikeio Athens 322/2005, Harm. 2005, 910: ex-

clusive procedure. Cf. Monomeles Protodikeio Thessaloniki 4826/2004, Harm. 2004, 736.
19 Jozef de Wolf v. Harry Cox BV, (Case 42/76) [1976] ECR 1759.



the scope of application of the Regulation. In Hoffmann v. Krieg,20 the Court of Justice
did not consider as well founded an application as in De Wolf v. Cox to declare enforce-
able a foreign judgment on conjugal maintenance payments if a national judgment in
the state of enforcement had pronounced the divorce of the spouses. The Court held
that a judgment on conjugal maintenance payments “presupposes the existence of the
matrimonial relationship”.21 Against that substantive connection, procedural consid-
erations, such as the husband’s failure to take an appeal in time (Art. 36 of the Brussels
Convention) against the enforcement order, give way to the impact of a national
decree of divorce.22 Effectively, the expansion of enforceability from the Member State
of origin to the Member State of enforcement must take cognizance of the substantive
requirements of legal contexts and, for the rest, leave execution itself to be governed by
the domestic law of the court in which execution is sought.23

3. Declaration of enforceability and merits of the judgment

16 However, the relationship, or even antagonism, between the normative contents of the
Brussels I Regulation, on the one hand, and substantive legal rules of the Member
States, on the other hand, is a difficult and never-ending exercise. It may be said that in
Hoffmann v. Krieg24 the Court was influenced more by the existence of an irreconcil-
able judgment (i. e. the one on divorce) than by the contents of substantive law as
such.25 By contrast, the mere existence of diverging substantive rules as such does not
always seem to direct the Court to take particular care of cohesion among relevant
substantive rules. E. g., in Coursier v. Fortis Bank,26 the Court held that the term
“enforceable” in the first paragraph of what is now Art. 38 of the Brussels I Regulation
“is to be interpreted as referring solely to the enforceability, in formal terms, of foreign
decisions and not to the circumstances in which such decisions may be executed in the
State of origin. It is for the court of the State in which enforcement is sought, in appeal
proceedings brought under Art. 36 of the Brussels Convention [under the Regulation,
roughly, Art. 43], to determine, in accordance with its domestic law including the rules
of private international law, the legal effects of a decision given in the State of origin in
relation to a court-supervised liquidation”. By this reasoning, the Court found a French
decision closing a court-supervised liquidation for lack of assets as being, in formal
terms, enforceable in character and, therefore, subject to declaration of enforceability
under Art. 38 (1).27
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20 Horst Ludwig Martin Hoffmann v. Adelheid Krieg, (Case 145/86) [1988] ECR 645.
21 Horst Ludwig Martin Hoffmann v. Adelheid Krieg, (Case 145/86) [1988] ECR 645, 667 para. 13.
22 Horst Ludwig Martin Hoffmann v. Adelheid Krieg, (Case 145/86) [1988] ECR 645, 670 et seq. paras. 29-

34, in particular paras. 32, 34.
23 See Deutsche Genossenschaftsbank v. SA Brasserie du Pêcheur, (Case 148/84) [1985] ECR 1981, 1992

para. 18; Horst Ludwig Martin Hoffmann v. Adelheid Krieg, (Case 145/86) [1988] ECR 645, 669 et seq.

paras. 27-29.
24 Horst Ludwig Martin Hoffmann v. Adelheid Krieg, (Case 145/86) [1988] ECR 645.
25 Horst Ludwig Martin Hoffmann v. Adelheid Krieg, (Case 145/86) [1988] ECR 645, 668 et seq. paras. 21-

25.
26 Eric Coursier v. Fortis Bank and Martine Coursier, née Bellami, (Case C-267/97) [1999] ECR I-2543.



4. Enforceability of provisional measures

17As already indicated,28 Art. 31 of the Regulation disconnects the availability of provi-
sional measures from the existence of jurisdiction as to the substance of the matter. In a
consistent way, even provisional, including protective, measures (Art. 31 Brussels I
Regulation) may be recognized and enforced in another Member State, provided that
the other party was duly summoned and given the opportunity to be heard.29 Such a
requirement underlines the judicial character of provisional measures, and also accom-
panies them on their itinerary through the Community territory.

Article 39

(1) The application shall be submitted to the court or competent authority indicated in the
list in Annex II.
(2) The local jurisdiction shall be determined by reference to the place of domicile of the
party against whom enforcement is sought, or to the place of enforcement.

I. General purpose

1. Courts and other authorities

1Art. 39 consists now of two paragraphs. The first paragraph requires the submission of
the application seeking the declaration of enforceability and refers to Annex II which
entails a full list of national courts by alphabetical order of the respective Member
States. The alternative reference to (other) “competent authority”, obviously not
being itself a court, does not seem to materialise under the present enumeration of
Annex II since every organ listed here is truly a court.1 However, the alternative
reference to competent authorities other than courts may prove to be useful in the
future, in case that any Member State, within its own framework of internal judicial
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27 Eric Coursier v. Fortis Bank and Martine Coursier, née Bellami, (Case C-267/97) [1999] ECR I-2543,

I-2568 para. 14, I-2569 paras.18-33. It appears that a judgment by consent is still a judgment for

purposes of recognition and enforcement, while a settlement, even if made before the court, is not.

See comments on Art. 58 (Vékás) infra, as well as the interesting case Landhurst Leasing PLC v.

Marcq, [1998] I. L. Pr. 822 paras. 30-39, 65 (C. A.). On substantive legal contexts related to the

international enforcement of judgments see Kerameus Rec. des Cours 264 (1997), 179.
28 Supra Art. 31 note 11 et passim (Pertegás Sender).
29 See Italian Leather SpA v. WECO Polstermöbel GmbH & Co., (Case 80/00) [2002] ECR I-4995; BGH

[2001] I. L. Pr. 208, 216; OLG Munich 5.4.2000, Harm. 2002, 259; Monomeles Protodikeio Thessa-

loniki 10387/2002, Harm. 2002, 1350; Kropholler Art. 31 note 20, Art. 32 notes 20-23.
1 Including the lowest Finnish tribunal (k�r�j�oikeus/tingsr�tt).



administration, might like to substitute such other authority thereof to a court referred
to in the present form of Annex II.2

2. Relevant venue

2 The second paragraph addresses the issue of venue, or local jurisdiction, for the appli-
cation to be submitted, as it stands in the English text. Two connecting factors, both of
them relying on enforcement, are identified for bringing the application to enforce-
ment: either the place of domicile of the party against whom enforcement is sought, or
the place of enforcement, which is obviously in terms of prospective enforcement. The
final purpose of the whole Art. 39 is to establish rules on venue ope iuris communitarii,
by disconnecting this issue from national procedural law.

II. Legislative history

1. Changes between the Brussels Convention and the Regulation

3 Art. 39 reproduces Art. 32 of the Brussels Convention, however with two changes
pertaining to the two paragraphs of the Article.

2. Actual changes

4 As already indicated with regard to the relegation of lists from the Regulation itself to
corresponding Annexes,3 the list of national courts competent to receive an applica-
tion for enforcement constitutes, under the Regulation, is in Annex II. The only direct
deviation refers to Portugal, and substitutes the ‹Tribunal de Comarca› to the ‹Tribunal
Judicial de Circulo›, as it has been under Art. 32 (1) of the Brussels Convention. We
may also observe that, with regard to Belgium, the German denomination of the first-
instance court (‚erstinstanzliches Gericht‘) is added next to the French and Flemish
denominations. For the United Kingdom, the legal area of Gibraltar is also added, with
reference to the Supreme Court of Gibraltar.4

3. Subject-matter competence

5 In substance, subject-matter competence is hereby attributed as a rule to either the
first-instance court in a one-person composition, or to its presiding judge, therefore
again a one-person court. The only exception is in regard to Italy and Sweden, where
the same competence is granted to the «Corte d’appello» or, for that matter, the “Svea
hovr�tt”. This exception makes the Italian and the Swedish regular appellate courts to
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and Art. 62 (Swedish kronofogdemyndighet), cf. the observations by Gaudemet-Tallon para. 361.
3 Supra Introductory remarks to Artt. 38-52 notes 11-12 (Kerameus).
4 Cf. also Gaudemet-Tallon para. 439 fn.14.



both a court of first instance under Annex II for the purposes of Art. 39 (application for
enforcement), and an appeal court under Annex III for the purposes of Art. 43 (appeal
against the decision on the application for a declaration of enforceability). The ex-
ception in regard to Italy has been addressed by the ECJ, which distinguished the two
functions of the Italian appeal court on the basis of the type of proceedings to be
followed.5 It concluded that in the latter case the appeal court “must be regarded as
sitting in an appellate capacity and thus having power under Art. 2 (2) of the Protocol
to request the Court of Justice to give a preliminary ruling on a question of interpreta-
tion of the Convention,” and now the Regulation.6

4. Venue and the applicant’s discretion

6Paragraph 2 of Art. 39 departs from the graded relevance of the two bases of local
jurisdiction, as stated in Art. 32 (2) of the Brussels Convention (first: defendant’s
domicile; if this is missing, second: place of enforcement). Instead, the choice between
the two jurisdictional bases is totally alternative, depending on nothing else than the
applicant’s discretion.

III. Particular issues

1. Authentic and private instruments

7The scope of application of Art. 39, taking into account Art. 57 on authentic instru-
ments, also includes authentic instruments. The latter, however, require “the involve-
ment of a public authority or any other authority empowered for that purpose”7 by the
state of origin. Accordingly, an acknowledgment of indebtedness drawn up by the
debtor and witnessed, as far as his signature is concerned, by a bank employee does
not fall within the concept of authentic instrument. What is missing in this respect, is
both the establishment of authenticity by a public authority and the relation of au-
thenticity to the content of the instrument rather than solely its signature.8 Both these
elements are required since, as the Court of Justice held, “instruments drawn up be-
tween private parties are not inherently authentic”.9
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5 Régie nationale des usines Renault SA v. Maxicar SpA and Orazio Formento, (Case C-38/98) [2000] ECR

I-2973, I-3013 et seq. paras. 7-10, I-3018 et seq. paras. 21-23.
6 Régie nationale des usines Renault SA v. Maxicar SpA and Orazio Formento, (Case C-38/98) [2000] ECR

I-2973, I-3019 para. 23.
7 Unibank A / S v. Flemming G. Christensen, (Case C-260/97) [1999] ECR I-3715, I-3731 paras. 15-18, in

particular para. 15. For a comparative treatment of enforceable instruments see Kerameus, Inter-

national Encyclopedia of Comparative Law, vol. XVI, Ch. 10: Enforcement Proceedings (2002)

paras. 22-25.
8 Unibank A / S v. Flemming G. Christensen, (Case C-260/97) [1999] ECR I-3715, I-3731 para. 17.
9 Unibank A / S v. Flemming G. Christensen, (Case C-260/97) [1999] ECR I-3715, I-3731 para. 15.



2. Defendant’s domicile

8 The same case decided by the Court of Justice10 is also indirectly useful in determining
defendant’s domicile as a jurisdictional basis for the application of enforcement. Al-
though the Court did not address the jurisdictional issue, since it was only secondarily
presented by the Bundesgerichtshof, the Advocate General La Pergola correctly poin-
ted out two elements: first, the relevant time for assessing the defendant’s domicile is
the day of lodgment of the application; and second, a change of defendant’s domicile
after the application has been lodged has no effect on its admissibility.11

3. Heads of exclusive jurisdiction

9 As established, the two alternative jurisdictional bases of defendant’s domicile or the
place of anticipated enforcement pertain to “the court of competent authority”, as this
is referred to in Art. 39 (1). Accordingly, this rule on “local jurisdiction” (Art. 39 [2])
does not necessarily fall together with “the courts of the Member State in which the
judgment has been or is to be enforced” under Art. 22 (5). Indeed, Art. 39 (2) is
narrower and more detailed than the general provision of Art. 22 (5). Therefore, with
regard to the application for enforcement as such, the more particular provision of
Art. 39 (2) prevails over the more general one of Art. 22 (5). The result is that the
creditor may submit his application for enforcement either in defendant’s domicile or
in the place of (anticipated) enforcement in spite of Art. 22 (5).12 Concurrently, no
prorogation agreements are allowed,13 and the respective jurisdictional bases have to
be considered as exclusive.14

4. References among local courts

10 If the application has been erroneously lodged in a court covering neither defendant’s
domicile nor the place of enforcement, it belongs to the applicable national procedural
law to provide for the sanctions. In most cases, a court erroneously addressed might
refer the case to another local jurisdiction if the latter is located within the same
Member State.15 Otherwise, i.e. if both defendant’s domicile and the place of enforce-
ment are located in another Member State, the probable sanction will be to dismiss the
application altogether. In that case, the creditor may present his application afresh in a
“correct” Member State.
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10 Unibank A / S v. Flemming G. Christensen, (Case C-260/97) [1999] ECR I-3715.
11 A-G La Pergola, Opinion in Case C-260/97 [1999] ECR I-3717, I-3722 paras. 11, 12.
12 A-G Lenz, Opinion in Case C-129/92 [1994] ECR I-119, I-133 para. 39; Kropholler Art. 22 note 63;

Mankowski, in: Rauscher Art. 22 note 59.
13 See Droz para. 560; Kerameus/Kremlis/Tagaras Art. 32 note 3.
14 Kerameus/Kremlis/Tagaras Art. 32 note 3.
15 Cf. Kerameus/Kremlis/Tagaras Art. 32 note 3.



5. Autonomous interpretation of jurisdictional bases

11In any event, both alternatively connecting factors, defendant’s domicile and the place
of enforcement, are subject to autonomous interpretation since both notions are cen-
tral to proceeding from jurisdiction to enforcement and, therefore, concern the very
operation and function of the Brussels Convention.

Article 40

(1) The procedure for making the application shall be governed by the law of the Member
State in which enforcement is sought.
(2) The applicant must give an address for service of process within the area of jurisdiction
of the court applied to. However, if the law of the Member State in which enforcement is
sought does not provide for the furnishing of such an address, the applicant shall appoint a
representative ad litem.
(3) The documents referred to in Article 53 shall be attached to the application.

I. General purpose

1While Art. 39 terminates pro tanto the sequence of constraints applicable ope regula-
tionis on the application for enforcement, Art. 40 takes the next step. It consists of the
procedure to be followed in order to make and assess the application for enforcement.
According to the applicability of lex fori to procedural issues, this procedure is gov-
erned, in principle, by the law of the Member State in which enforcement is sought.1

To this principle of applicability of the lex fori the following two paragraphs introduce
two limited exceptions in favor of the applicability of two sets of rules drawn from the
Regulation itself. The first exception protects the defendant by requiring the applicant
to keep open lines of communication between him and the defendant so as to rely for
this purpose on rules and practice of domestic notifications exclusively (Art. 40 (2)).
The second exception takes care of an authorized and early notification of certain
documents by the applicant to the defendant, so as to enable the latter, if he so wishes,
to fully defend his position (Art. 40 (3)). Such a defense remains open to the defendant
by requiring the applicant to serve to the former, as attachment to the application
(Art. 40 (3)), an authenticated copy of the relevant judgment (Art. 53 (1)), together
with a certificate of enforceability in the Member State of origin (Annex V). As a
counter-burden to the applicant, the latter must make and keep himself accessible by
either giving an address for service of process within the same jurisdiction or appoint-
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ing a representative ad litem (Art. 40 (2)); otherwise, taking resort to the procedure
provided by the Hague Convention may be declared as null and void.2

II. Legislative history

1. Documents to be produced

2 There is no substantial difference between the Brussels Convention (Art. 33) and the
Brussels I Regulation. However, the issue referring to the documents to be produced by
the applicant has become a little more complex through a two-step reference in Art. 40
(3) to, first, Art. 53 and, then, from Art. 53 (2) to Art. 54, finally taking care in Art. 53
(2) not to prejudice Art. 55.

2. Authentic copy of the judgment

3 At the bottom line, both texts require, either for recognition or for enforcement, an
authentic copy of the judgment under question (Artt. 46 (1) Brussels Convention; 53
(1)). Beyond that, both texts follow partly divergent paths. The Brussels Convention
(Art. 46 (1)), in the case of a default judgment, requires also a document establishing
that the party in default was served with the document instituting the proceedings or
with an equivalent document. Under Art. 34 (2) the same requirement in substance,
accompanied by additional elements,3 is removed from the provisions on documents to
be served to the grounds for non-recognition.

4 In particular with respect to enforcement, a document establishing enforceability in
the State of origin is also required under both texts. The Brussels Convention (Art. 47
(1)) requires the production of “documents which establish that, according to the law
of the State of origin, the judgment is enforceable and has been served”,4 while under
the Regulation (Art. 54 with reference to Annex V) a certificate is needed indicating,
among other information, the “Date of service of the document instituting the pro-
ceedings where judgment was given in default of appearance” (Annex V, sub 4.4).

5 Finally, Art. 55 rather faithfully reproduces Art. 48 of the Brussels Convention on
alternative methods of establishing enforceability as well as on the eventual need for
a translation.
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saloniki 267/1999, Harm. 1999, 718 = EED 1999, 275: the only consequence of not appointing a

representative ad litem consists in not letting the time period for appeal under Art. 43 (5) run.
3 See supra comments on Art. 34 (Francq).
4 In its Art. 47 (2), the Brussels Convention also requires the production, “where appropriate, [of] a

document showing that the applicant is in receipt of legal aid in the State of origin”.



III. Particular issues

1. Exceptions to the applicability of lex fori

7As already indicated,5 Art. 40 (1) submits [t]he procedure for making the application
[. . . to] the law of the Member State in which enforcement is sought”. The two excep-
tions in favor of autonomous rules adopted by the Regulation are included in paras. 2
and 3 of the Article and refer to the applicant giving an address for service of process
within the jurisdiction of the court applied to.

2. Technical details

8Under (1), the applicability of local procedural law is well explained by the unwill-
ingness to enter into the area of technical details in everyday proceedings. Accord-
ingly, the type as well as the denomination of such application for enforcement rely on
local procedural law, i.e. they are not governed by the uniform law of the Regulation.
Indeed, the latter has harmonized the conditions and the consequences of enforce-
ability but not what lies in between, i. e. technical issues related to the methods by
which the abstract notion of enforceability is altered and concretized towards enforce-
ment as such. Such technical issues include the particulars which the application must
contain, the number of copies which must be submitted to the court, the authority to
which the application must be submitted, also, where necessary, the language in which
it must be drawn up, or whether a lawyer should be instructed to appear.6 One such
technical issue is also the qualification of the application as a first-instance judicial
remedy, or rather a method of appeal. Greek opinions rather support a mixed qualifi-
cation, lying in between the two extremes.7

3. From the election of domicile to a representative ad litem

9With regard to (2), the text has shifted from the election of domicile under the Brussels
Convention to a mere notification of an address by the applicant within the local
jurisdiction of the court applied to. But again, if the relevant procedural law of the
Member State does not provide for the furnishing of such an address, the applicant
shall appoint a representative ad litem. Thus, the election of domicile, unknown to
German law, was finally replaced by the appointment of a representative ad litem.8

The purpose has been the same throughout the phases of formulating what is now
Art. 40 (2). The ECJ early stated such purpose: to “enable the party against whom
enforcement has been ordered to lodge an appeal under the Convention without
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Amicorum Konstantinos D. Kerameus (2000), p. 333, in particular 343-355.
8 See Report Jenard p. 78.



having to embark on formalities outside the confines of his home jurisdiction”.9 Ac-
cordingly, the law of the State in which enforcement is sought determines not only the
procedural issues connected to making, and dealing with, the application but also the
sanction in case of failure to comply with the rules, “provided that the aims of the
Convention are respected”.10 With regard to the particular issue referred to it, the ECJ
held that, if the lex fori is silent as to the time at which the obligation to give an
address for service of process must be fulfilled, then that time is not later than the date
on which the decision authorizing enforcement is served.11

4. Attachment of required documents

10 Under Art. 40 (3), “[t]he documents referred to in Art. 53 shall be attached to the
application”. Thus the provision requires a submission including both the application
itself and the documents attached. The obvious purpose here is to safeguard a prompt
decision on the application in full knowledge of the relevant file. Under both the
wording of Art. 40 (3: “shall be attached”) and its purpose (prompt clarification of
enforceability), non-production of the required documents should result in refusing
enforcement. However, the prevailing opinion allows the court to stay the proceedings
and concede time to the applicant to produce the documents.12

Article 41

The judgment shall be declared enforceable immediately on completion of the formalities in
Article 53 without any review under Articles 34 and 35. The party against whom enforce-
ment is sought shall not at this stage of the proceedings be entitled to make any submissions
on the application.

I. General purpose

1. No submission on the application

1 Art. 41 corresponds to Art. 34 of the Brussels Convention. Under that provision, its
meaning focused on preventing the defendant from making any submissions on the
application.1 However, it stood open to the court to refuse the application if any of the
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9 Fernand Carron v. Federal Republic of Germany, (Case 198/85) [1986] ECR 2437, 2444 para. 8.
10 Fernand Carron v. Federal Republic of Germany, (Case 198/85) [1986] ECR 2437, 2445 et seq.
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reasons specified in Artt. 27 or 28 was found to be applicable. Such ex officio applic-
ability of the mentioned Artt. 27 and 28, but not of any other reasons for non-en-
forcement, proclaimed Artt. 27 and 28 (under the Regulation: Artt. 34 and 35) to be
the hard core of national resistance against enforcement of foreign judgments in an-
other Member State.

2. Substantial reduction of review

2Under the Regulation, the court is prevented, at this first stage of proceedings on
enforceability, from reviewing the foreign judgment even under Artt. 34 and 35. Thus
the review of the court, during the first stage, is substantially reduced. Accordingly, the
review takes place only with regard to the “completion of the formalities in Art. 53”,2

and the relevance of this stage within the whole system of enforcement of foreign
judgments clearly recedes to the pressing demand for rapidity. Therefore, the terms
“without delay” in Artt. 34 and 35 of the Brussels Convention have been replaced by
the stricter terms “immediately” in Art. 41 sentence 1, or “forthwith” in Art. 42 (1).3

II. Legislative history

3The legislative history of Art. 41 falls almost identically together with the variation of
purpose, as explained in the preceding observations.4 Indeed, the differences of the two
successive versions (the last version of the Brussels Convention and the final version of
Brussels I Regulation) may be summarized as follows:

1. No review under Art. 34 and 35

4Principally, while the Brussels Convention allowed review of the foreign judgment
under its Artt. 27 and 28, such review has been deleted by the Regulation.5

2. Need for rapidity

5In connection with the previous remark, the Regulation stronger stresses the need for
rapidity in declaring the foreign judgment enforceable.
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3. No review of substance

6 The Brussels Convention (Art. 34 (3)) repeated the unchallenged principle that no
review is allowed as to the substance of the foreign judgment (Art. 29 Brussels Con-
vention). Without putting that principle in doubt, the Regulation transferred the
prohibition of touching the substance from what is its Art. 41 to Art. 45 (2), i.e. to
a place dealing with the decision of the court on the appeal concerning enforceability.
Since legal review of the foreign judgment may now be exercised, if any, at the second
stage of an enforceability check, i.e. on appeal of one of the parties, the new location
seems more appropriate than the previous one (Art. 45 (2) instead of Art. 41). In any
event, this issue is not significant, all the more so since a tautologous provision is to be
found unchangeably in the Section on recognition, namely Artt. 34 (3) Brussels Con-
vention, or 36 of the Regulation.

4. Enforceability on completion of formalities

7 Art. 41 has now no actual paragraphs but rather simply two sentences. The reason may
be that the contents of the Article have now been reduced after the removal of the
paragraph on the non-reviewability of substance.6

III. Particular issues

1. Surprise effect

8 As already explained,7 the stress on rapidity in the first stage of enforcement proceed-
ings is one of the differences between the Regulation and the Brussels Convention.
However, even the Regulation does not provide for sanctions in case that the declara-
tion of enforceability has been delayed against Art. 41 sentence 1.8 Such rapidity has
mainly the function of producing a surprise effect, running counter to a defendant’s
plan to hide away his assets or the very object of litigation.9

2. Full appeal

9 Preventing the defendant from making any submissions on the application towards
enforceability does not amount to a violation or restriction of his constitutional right
to be heard. This right is in substance complied with since the defendant, as well as the
applicant, may under Art. 43 lodge a full appeal against the judgment on the declara-
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tion of enforceability.10 However, it is not the function of the court of appeal “to put
itself in the position of the party opposing enforcement by seeking out and considering
a case for refusal of enforcement which had not been made in accordance with Art. 27
of the Convention”11 [= Art. 34].

3. Declaratory and constitutive elements

10The very expression of declaration of enforceability may raise difficult questions about
the true character of a judgment which assesses that a foreign judgment meets all
conditions in order to open the way to enforcement. Such a domestic judgment bears
elements of both a declaratory and a constitutive character. A domestic judgment
confirms the existence of all required conditions and the non-existence of any negative
conditions; insofar, this may be qualified as a declaratory judgment. On the other hand,
only this judgment on enforceability may transform a foreign judgment, non-enforce-
able as such in the State of destination, to an enforceable instrument authorized to kick
off a procedure of actual enforcement in the second State; insofar, the domestic judg-
ment brings about such transformation of the foreign judgment, altering it from a mere
foreign judgment to an enforceable instrument for domestic purposes. Herein we have
an undeniable constitutive element which could make the domestic judgment to a
constitutive judgment, a Gestaltungsurteil. In this regard, the Regulation regularly uses
the expression of declaration of enforceability (e. g. Art. 43 (1)), while the Brussels
Convention sticks to “applying for enforcement of a judgment” (e. g. Art. 46 pr.).
Modern doctrine, to the extent that it deals with the question, discovers elements of
both recognition or declaration, and constitution.12 The discussion is not yet fully
conclusive. It is, however, doubtful whether practical problems will hinge on that.

4. Formalities and more fundamental checks

11Art. 41 (1) makes enforceability depend on the completion of the formalities provided
in Art. 5313 without any review under Artt. 34 and 35. However, the exclusion of
review under these Articles does not prevent the court from making some more funda-
mental checks such as, in particular, whether the foreign judgment falls within the
scope of application delineated in Art.1 (1), (2).14 Compliance with the procedural
requirements of Artt. 39 and 40 can be checked by the court as well. Another allowed
check would pertain to the enforceability of the foreign judgment in the Member State
of origin;15 however, such check should be considered as already included in Art. 41
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(1), and its reference to Art. 53 equally involving Art. 54 and its further reference to
Annex V in fine: “The judgment is enforceable in the Member State of origin.”16

Article 42

(1) The decision on the application for a declaration of enforceability shall forthwith be
brought to the notice of the applicant in accordance with the procedure laid down by the law
of the Member State in which enforcement is sought.
(2) The declaration of enforceability shall be served on the party against whom enforcement
is sought, accompanied by the judgment, if not already served on that party.

I. General purpose

1. Objective and subjective coverage

1 The whole Article deals with the issue whether and to whom the decision on the
application for a declaration of enforceability should be notified. As the Article stands
now in the Regulation, no distinction is made in principle either on the result of the
judgment to be notified or on the addressee of the notification. With regard to the first
issue, both the affirmative and the negative judgment, i.e. regardless of whether the
judgment granted enforceability, should be brought to the notice of the applicant.
Indeed, he should receive notice of the judgment granting enforceability in order for
him to proceed forthwith with actual enforcement in the Member State of destination.
In addition, however, he should also receive notice of a negative judgment on enforce-
ability in order for him to consider whether to lodge an appeal.

2. Notification to the debtor

2 On the other hand, the party against whom enforcement is sought has direct legal
interest to be informed about granting the application for a declaration of enforce-
ability: in such case, he should be able to consider lodging an appeal. The same party
might well have an interest to be informed about the outcome of the application even
in case of refusal: he might wish to accordingly rearrange his assets or the subject
matter itself of the preceding litigation.

3. Distinction between potential addressees

3 However, Art. 421 seems here to treat less favorably the party against whom enforce-
ment is sought. By focusing here (Art. 42 (2)) on the “declaration of enforceability”
rather than on the “decision on the application for a declaration of enforceability”, as
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in the first paragraph (Art. 42 (1)), the Regulation protects the enforcement defendant
more narrowly, to wit only in case of threat of actual enforcement.2

II. Legislative history

4Here again,3 legislative history follows the lines indicated by the variation of purpose of
the whole Article.4 Under the Brussels Convention, the same matter was dealt with in at
least two Articles (Artt. 35, 36 (1)). The Regulation, first, made the service of the
decision on the party rather than the right to appeal itself the subject matter of the new
Art. 42 and, second, unified the previous rules, with the possible exception of serving the
declaration of enforceability only on the party against whom enforcement is sought.5

III. Particular issues

1. Methods of notification

5Art. 42 (1) is again a confirmation of the applicability of local procedural law under the
principle of lex fori governing all matters of procedure.6 It might be, therefore, that
Art. 42 (1) speaks about bringing the decision “to the notice of the applicant”: By using
such broad terms, the provision may try to cover all methods of notification probably
provided by local procedural rules of the Member State in which enforcement is
sought. Nevertheless, in most cases notification will be made by service of process.

2. Lex fori at the place of enforcement

6In any event, the procedural lex fori will prevail even if the applicant is domiciled in a
State other than the Member State in which enforcement is sought. Under such
constellation, the lex fori of the Member State in which enforcement is sought will
prevail under Art. 40 (2). The bottom line will be that the applicant shall appoint a
representative ad litem.7

3. Repeated service of judgment

7Under Art. 42 (2), [”t]he declaration of enforceability shall be served on the party
against whom enforcement is sought, accompanied by the judgment, if not already
served on that party”. In most cases, the judgment under enforcement will have been
already served on the defendant in the Member State of origin and for purposes of the
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law applicable in that State. In that case, a further service or notification of the same
judgment will be redundant. However, the mere production of the judgment under
Art. 53 (1) will probably not suffice. It seems that service on the enforcement defen-
dant goes beyond a mere production which is designed to assist the court rather than
the defendant.8

Article 43

(1) The decision on the application for a declaration of enforceability may be appealed
against by either party.
(2) The appeal is to be lodged with the court indicated in the list in Annex III.
(3) The appeal shall be dealt with in accordance with the rules governing procedure in
contradictory matters.
(4) If the party against whom enforcement is sought fails to appear before the appellate
court in proceedings concerning an appeal brought by the applicant, Article 26 (2) to (4)
shall apply even where the party against whom enforcement is sought is not domiciled in
any of the Member States.
(5) An appeal against the declaration of enforceability is to be lodged within one month of
service thereof. If the party against whom enforcement is sought is domiciled in a Member
State other than that in which the declaration of enforceability was given, the time for
appealing shall be two months and shall run from the date of service, either on him in
person or at his residence. No extension of time may be granted on account of distance.

I. General purpose

1 Art. 43 is a kind of catch-all type of provision, mainly dealing with appeal and its
procedural parameters. The Article contains no less than five paragraphs and conse-
cutively establishes the right to appeal by either party (1), the organ for the appeal to
be lodged with (2), the general reference to “the rules governing procedure in contra-
dictory matters” (3), the check whether the enforcement defendant not appearing
before the appellate court had been properly summoned (4), finally the time for appeal
(5). In some respects, Art. 43 corresponds, on the appellate level, to Art. 40 on the first
stage of proceedings on enforceability. In both instances, there is a general reference to
national procedural rules (Artt. 40 (1) and 43 (3)), accompanied by some inroads by
autonomous procedural rules contained in the Regulation itself (Artt. 40 (1), (2), and
43 (1), (2), (4), (5)). Such inroads are rather simple and almost self-understood, like
the right to appeal as such (1), or the court appropriate to receive, and adjudicate on,
the appeal (2), or else keep a vigilant eye on the contradictory character of appellate
proceedings ((3), (4)), or on the appropriate computation of time for appealing (5).
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II. Legislative history

1. Origin of the provisions

2Art. 43 has drawn provisions, or parts of provisions, from Artt. 36 (1) and (2), 37 (1),
and 40 (1) and (2) of the Brussels Convention. Such normative “loans” have been
strongly rearranged by the Regulation, in an effort to make the sequence of provisions
more logical and also in order to take account of the common treatment of the right of
appeal, belonging to both parties (Art. 43 (1): “by either party”).

2. Specific comparison between the Regulation and the Brussels Convention

3More particularly: The general rule on both parties’ right of appeal is put down in
Art. 43 (1), which supersedes Artt. 36 (1) and 40 (1) of the Brussels Convention. The
list of appellate courts is removed from the text itself and included in Annex III, which
insofar supersedes both Art. 37 (1) and 40 (1) of the Brussels Convention. Art. 43 (3)
resurges what is included in Art. 37 (1) initio of the Brussels Convention on the
lodging of an appeal “in accordance with the rules governing procedure in contentious
matters”;1 in the Regulation, however, the meaning is wider than in the Brussels
Convention: what is submitted to the rules governing procedure in contradictory
matters is not only the lodging of appeals but their hearing as well.2 Art. 43 (4)
reproduces Art. 40 (2) of the Brussels Convention, also enlarging the reference to
Art. 26 (2) to (4) (in the Brussels Convention: “second and third paragraphs of
Art. 20”) by including as provision of reference Art.19 of the Service Regulation
No 1348/2000 as well. Finally, the whole Art. 36 of the Brussels Convention on the
time for lodging an appeal reappears here as Art. 43 (5).

III. Decisions taken by the Court of Justice

3. Contributions by the ECJ

4This Article (previously Art. 36 Brussels Convention and now, in the Regulation,
Art. 43) has been the centre around which a sequence of consistent judgments were
elaborated by the ECJ and shed light in the years 1984-1995 on various issues, foremost
on paras. 2 and 4. The interpretative advances by the ECJ may be broken down into six
important propositions, as follows:

a) Appeals restricted to parties only
5Interested third parties may not challenge an enforcement order, even where such a

procedure is available to third parties under the domestic law of the State in which the
enforcement order is granted.3 Those parties cannot either take an appeal in cassation
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under Art. 44.4 Accordingly, the enforcement of foreign judgments is a matter for the
parties in the foreign court only. Even interested third parties have to stay away and
watch.

b) Hearing granted to the defendant
6 On an application for enforcement on appeal, the court is required to hear the en-

forcement defendant even though the application was dismissed simply on formalities
(non-production of documents at the appropriate time).5 It is, thus, insisted that the
enforcement defendant has to be heard at least once before the enforcement order has
become final, no matter how limited or trivial the subject matter may be on which the
issue of enforceability hinges.

c) Special Konzentrationsmaxime
7 While the ECJ insists on hearing the enforcement defendant at least once,6 there is a

kind of special Konzentrationsmaxime introduced, first, between the judgment of the
national court expecting to be enforced and an application to stay the proceedings7

and, second, between the appeal against enforcement and the actual enforcement
measures to be taken in the State where enforcement is sought.8 In both instances,
the second step (application to stay the proceedings, or actual enforcement, as the case
may be) may not be burdened or otherwise influenced by allegations or considerations
which could have been availed of in the first step (judgment of the national court, or
appeal against enforcement, respectively). Thus, the Court introduced a step-by-step
approach in order to structure and speed up the whole procedure leading towards actual
enforcement.

d) Appeal in cassation and application to stay
8 The appeal in cassation, provided in Art. 44, is a truly extraordinary and exceptional

method of final appeal. Therefore, it should not be allowed beyond the areas strictly
mentioned in the Regulation. Accordingly, judgments or parts of judgments dealing
with the stay of proceedings (stay or non-stay or lifting the stay) may not become
subject to an appeal in cassation.9 Neither can the extraordinary French judicial re-
medy of “recours en revision”10 bring about a stay of enforcement.
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e) Protective measures under and within Art. 46
9Finally, protective measures provided in Art. 46 may be taken by the so far successful

applicant all the time until the expiry of the period for appeal and, if such an appeal is
lodged, until a decision thereon.11 Specific authorization or confirmatory judgments
required by national law are not needed under the Regulation.12 Thus, the area of
protective measures, until the first appeal is exhausted, is governed by the Regulation
itself which prevails over national requirements.

f) Distinction with regard to the starting point of the period to appeal
10In the present text of Art. 43 (1), “[t]he decision on the application for a declaration of

enforceability may be appealed against by either party”. So far no distinction exists as
between an appeal taken by the party who seeks enforcement and the party against
whom enforcement is sought (para. 1). In both instances, “[t]he appeal shall be dealt
with in accordance with the rules governing procedure in contradictory matters”
(para. 3), which also includes the determination of time to take an appeal. By contrast,
only “[a]n appeal against the declaration of enforceability is to be lodged within one
month of service thereof” (para. 5 [1]). In addition, there seems to be a distinction as far
as the starting point of computation of time to take an appeal is concerned: While
Article 42(1) focuses on bringing the decision on enforceability “to the notice of the
applicant in accordance with the procedure laid down by the law of the Member State
in which enforcement is sought”, Article 43 (5) is stricter since it requires service of
the declaration of enforceability. This latter distinction recently led the Court of
Justice of the European Communities13 to hold that “the Brussels Convention, .. .,
makes transmission of the decision authorizing enforcement to the party against whom
enforcement is sought subject to procedural requirements that are more stringent than
those applicable to transmission of that same decision to the applicant”. This opinion
does not seem to be highly relevant since it was handed down under the Brussels
Convention, while now under the Regulation the difference in the starting point of
time for an appeal has been partly eliminated through the present Regulation.14
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IV. Other issues

1. Full right of appeal by both parties

11 Paragraph 1 introduces an unencumbered right of appeal against a decision granting or
refusing a declaration of enforceability.15 Both possible outcomes of the decision on
enforceability (affirmative or negative) are thus covered by a full appeal. All allega-
tions, substantial or formal, by the parties may be brought, actually for the first time, to
the appellate court. Further specifications, if any, of the right to appeal might be
introduced by local procedural law (Art. 43 (3)), provided that they do not unduly
restrain or frustrate the right of appeal, as expressly granted by the Regulation.

2. Lodging and hearing of an appeal

12 Paragraph 3, by referring to rules governing procedure in contradictory matters, con-
siders the lodging and hearing of an appeal16 itself as a contradictory matter. This
qualification is justified on account of the deliberately unilateral character of granting
or refusing a declaration of enforceability in the first stage. The contradictory character
of appeal makes good what might have been missed in the first stage. The same con-
tradictory character may also imply that the granting or refusing of a declaration of
enforceability is a matter to be decided by the appellate court regardless of the proce-
dural behaviour by the parties (no legal relevance of concession or avowal by any
party).17

3. Service of the document instituting the proceedings

13 The whole Art. 43 (4) is concerned with a situation in which the applicant is present
at every stage of the proceedings that move towards a declaration of enforceability,
although the party against whom enforcement is sought fails to appear. Under such
constellation, Art. 26 (2) to (4) tries to make sure, as far as possible, that the defendant
has been able to receive the document instituting the proceedings or an equivalent
document. To that end, the principal method of service is the one introduced by
Art.16 of the Service Regulation No. 1348/2000. Where that Regulation is not applic-
able, Art. 15 of the Hague Service Convention of 15 November 1965 shall apply. If this
Convention is not applicable either, the general repository provision of Art. 26 (2)
shall be called for application. These weighted guarantees of a fair hearing “shall apply
even where the party against whom enforcement is sought is not domiciled in any of
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the Member States” (Art. 43 (4)). Thus, by protecting parties domiciled outside the
territory of the European Union, the Regulation heads towards the regular movement
of judgments rather than the individual protection of the particular enforcement debt-
or.

4. Inertia of the defendant or the party fighting enforceability

14Art. 43 (4) takes care of the failure to appear in regard to a party against whom en-
forcement is sought rather than with regard to a party applying for a declaration of
enforceability. The probable reason for the latter failure may lie in the consideration
that, in such case of the applicant’s absence, the application is dismissed because of the
applicant’s failure to actively pursue the case. In any event, the issue would have to be
resolved by local rules of procedure under Art. 43 (3).

5. Time for appeal

15Art. 43 (5) deals with time of appealing: generally within one month of service of the
declaration of enforceability; in the particular case of an appeal by a party domiciled in
a Member State other than that in which the declaration of enforceability was given,
the time limit is two months and runs from the date of service, either on him in person
or at his residence. No extension of time is provided on account of distance. By
contrast, if the party taking the appeal is domiciled outside the Community territory,
it is submitted that the time limit will be one month which may be extended on
account of distance in accordance with the law of the Member State authorizing en-
forcement of the foreign judgment.18

Article 44

The judgment given on the appeal may be contested only by the appeal referred to in
Annex IV.

I. General purpose and legislative technique

1As already indicated,1 the Regulation avoids presenting in its text lists of either na-
tional provisions, or national courts, or national appeals. Preference is rather given to
the technique of including such lists of national legal matters in annexes attached to
the Regulation and referred to in certain provisions of the same. Thus, both the
amendments to the lists (Artt. 74, 75 (2): Annexes I to IV) and the updating or
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technical adjustment of the forms, specimens of which appear in Annexes V and VI,
becomes easier and speedier. Indeed, the matters contained in Annexes and deliber-
ately subject to amendments, updating, or technical adjustment are, to a certain de-
gree, separated from the purely normative ingredients dealt with in the Regulation
itself and, from a certain perspective, degraded to quasi administrative instructions.

II. Particular issues

1. Splitting of matters between the Regulation and its annexes

2 By contrast to the technique adopted by the Regulation via its annexes, the Brussels
Convention itself, even in its most recent version,2 continues to integrate the relevant
lists in its text itself rather than annexes.

2. Denmark’s exception

3 It may be noted that in Annex III, as well as in all other annexes attached to the
Regulation, no mention at all is made of Denmark. The reason is that Denmark is still
bound only by the Convention and not by the Regulation.3

3. Final appeal and considerations of law

4 In respect of contents, Annex IV enumerates the types and denominations of the final
appeal (“appeal in cassation”, as mentioned in the first indent to Annex IV) which is
provided for in Art. 44 as the only procedural way to contest the judgment rendered on
the appeal under Art. 43. The enumeration in Annex IV of such types of final appeal is
often limited to a point of law only.4 Accordingly, Art. 44 in conjunction with Annex
IV is to be understood under a double limitative qualification: Not only is the appeal
provided for in Art. 44 the only procedural way to contest the judgment in the Member
State of destination; in addition, such final appeals are ope regulationis limited to
points of law only.
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law”.



4. Appeal in cassation against only a judgment on the previous appeal

5The exceptional character of the final appeal provided for by Art. 44 has been clearly
underlined by the Court of Justice. In Brennero v. Wendel5 the Court found that the
formal appeal under Art. 44 “cannot be extended so as to enable an appeal in cassation
to be lodged against a judgment other than that given on the appeal, for instance
against a preliminary or interlocutory order requiring preliminary inquiries to be
made”, or against a decision refusing a stay of execution under Art. 46.6

Article 45

(1) The court with which an appeal is lodged under Article 43 or Article 44 shall refuse or
revoke a declaration of enforceability only on one of the grounds specified in Articles 34 and
35. It shall give its decision without delay.
(2) Under no circumstances may the foreign judgment be reviewed as to its substance.

I. General purpose

1The contents of Art. 45 mainly deal with the narrow limits within which the national
court may refuse or revoke a declaration of enforceability. Indeed, such limits pertain to
six distinctive viewpoints:

1. Restriction of the appeal to the grounds under Artt. 34 and 35

2The first and most important constraint refers to the grounds on which a declaration of
enforceability may be repelled. Such grounds are strictly limited to the ones specified
in Artt. 34 and 35, i.e. any national court, including all national appellate courts, are
bound by the exhaustive character of grounds for non-recognition, as they are listed in
Artt. 34 and 35. In particular, no refusal of recognition is allowed “solely on the ground
that there is a discrepancy between the legal rule applied by the court of the State of
origin and that which would have been applied by the court of the State in which
enforcement is sought had it been seised of the dispute”.1
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I-2973, I-3021 para. 29, referred to also by Maronier v. Larmer [2002] I.L. Pr. 685, 693 para. 26 (C.A.).



2. Restriction of non-recognition to the grounds under Artt. 34 and 35

3 Accordingly, it may be stated as a principle that any enforceable judgment rendered in
a Member State shall be recognized and enforced unless one of the grounds for non-
recognition as listed in Artt. 34 or 35 is interposed.2

3. No review of substance with regard to both recognition and enforcement

4 As stated with regard to recognition (Art. 36), in respect of enforcement as well
(Art. 45 (2)) “[u]nder no circumstances may the foreign judgment be reviewed as to
its substance”. Such prohibition is, substancewise, quite near to the révision au fond
which is also excluded by Art. 36.

4. Decisions on enforcement to be given without delay

5 Timewise, the appellate court in the State where enforcement is sought either under
Art. 43 or Art. 44 “shall give its decision without delay”.

6. Non-enforceability as an exception with regard to both types of appeal

6 No distinction is allowed in this respect between appeals under Art. 43 or 44. Both
appellate courts, regardless of whether they have been asked to deal with the first or the
final appeal, should take the same approach vis-	-vis the foreign judgment seeking
enforcement: Regardless of whether the applicant (or the final applicant) is the party
seeking enforcement or its opponent, the appellate court should start off from the
presumption that the foreign judgment deserves (and should be awarded) enforceabil-
ity unless one of the grounds for non-recognition listed under Artt. 34 or 35 is inter-
posed.

7. Refusing or revoking a declaration of enforceability

7 In Art. 45 (1) (2) the distinction between refusing or revoking a declaration of en-
forceability only pertains to the outcome at the previous level and does not have any
material effect. Refusing a declaration of enforceability would imply the appeal under
Art. 43 where, after the formal check under Art. 41, the first appellate court dismisses
the application for a declaration of enforceability. Revoking a declaration of enforce-
ability refers to the national court of final appeal, which is ready to confirm the ex-
istence of a ground for non-recognition and, accordingly, to accept the final appeal and
vacate the judgment of the first appellate court.
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II. Legislative history

8Art. 45 grew out of Art. 34 of the Brussels Convention. Both provisions are to be found
in Section 2 (“Enforcement”) of Chapter III (“Recognition and Enforcement”). What
is added to Art. 45 in relation to Art. 34 of the Brussels Convention is a clear outline of
the scope of application, covering both appeals (the first and the final one);3 accord-
ingly the limited disjunction between refusing and revoking a declaration of enforce-
ability is also addressed.4

III. Particular issues

1. Burden and standard of proof

9Art. 45 deals with some procedural issues pertaining to the first or final appeal with
regard to refusing or revoking a declaration of enforceability. In both instances, the
declaration of enforceability is the starting point for dealing with appeals. It is the
common rule.5 Therefore, refusing or revoking a declaration of enforceability is con-
sidered an exception, and requires a positive assessment by the appellate court that
there exists one of the grounds specified in Artt. 34 or 35. Insofar, the commentators
rely more or less on a presumption in favor of declaring the foreign judgment, as a
matter of law, enforceable. A reason not to assess such enforceability, or to revoke the
same, has to be specifically interjected and clearly to be adopted.6 Insofar, we may
speak of a reversal of the burden of proof or, indeed, of the necessity for the party
against whom enforcement is sought to meet the standard of full proof. What has been
said up to this point springs forth from the structure of the Regulation and relies
thereon. What remains to be assessed under national procedural law are, of course,
the issue of how a reversal of the burden of proof takes place and, also, what is under-
stood under the notion of full proof and how it may be produced.

2. Applicability of local rules of procedure

10It should be added that refusing or revoking a declaration of enforceability is a proce-
dural step to be taken by the enforcement debtor. Time, ways and other technical
parameters in putting forth the respective allegations are procedural issues which are
governed under Art. 43 (3) by local rules of procedure in contradictory matters.7
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Article 46

(1) The court with which an appeal is lodged under Article 43 or Article 44 may, on the
application of the party against whom enforcement is sought, stay the proceedings if an
ordinary appeal has been lodged against the judgment in the Member State of origin or if the
time for such an appeal has not yet expired; in the latter case, the court may specify the time
within which such an appeal is to be lodged.
(2) Where the judgment was given in Ireland or the United Kingdom, any form of appeal
available in the Member State of origin shall be treated as an ordinary appeal for the purposes
of paragraph 1.
(3) The court may also make enforcement conditional on the provision of such security as it
shall determine.

I. General considerations

1 Art. 46 corresponds, with minor variations, to Art. 38 of the Brussels Convention. Its
object is also the same, namely, to protect the party against whom enforcement is
sought against any loss which could result from the enforcement of a judgment which
may yet be overturned on appeal in the State of origin.1 The provision therefore serves
as a counterbalance to the unilateral nature of the procedure for enforcement laid
down by Arts. 31 et seq. of the Convention (equalling Art. 38 et seq. of the Regula-
tion).2 It deals only with judgments which, although still subject to appeal, are en-
forceable in the State of origin. The protection afforded to the judgment debtor is
either by way of granting a stay of the enforcement proceedings in the State reque-
sted (II) or by making enforcement conditional on security being furnished by the
judgment creditor (IV).

2 Art. 46 is largely similar to Art. 37 of the Regulation (Art. 30 of the Brussels Conven-
tion), which enables the court in which recognition of a judgment is sought to stay the
proceedings if an ordinary appeal against the judgment has been lodged in the State of
origin. Nevertheless, there are a number of differences between the two provisions.
They will be adverted to in the course of the following comments.

3 Although Art. 46 is only concerned with enforcement proceedings, it applies – like
other provisions contained in Sections 2 and 3 of Chapter III of the Regulation – also
to proceedings brought under Art. 33 (2) for a decision that the foreign judgment be
recognised.

Art 46
1-3

Brussels I Regulation

on Jurisdiction and Recognition in Civil and Commercial Matters

670 March 2007

1 Report Jenard p. 52.
2 B. J. van Dalfsen and others v. B. van Loon and T. Berendsen, (Case C-183/90) [1991] ECR I-4743,

I-4774 para. 29.



II. Paragraph 1

1. Courts empowered to stay enforcement proceedings – Conditions for
granting a stay

4The power to stay the enforcement proceedings under Art. 46 can only be exercised by
the court with which an appeal has been lodged under Art. 43 or a further appeal under
Art. 44, i.e. one of the appellate courts listed in Annex III and Annex IV, respectively.3

By contrast, Art. 37 permits a stay to be granted even by the court of first instance in
which recognition is sought. The reason for this difference is that the party against
whom enforcement is sought is not entitled to make any submissions at the first stage of
the enforcement proceedings (Art. 41).

5Under Art. 46a stay of the enforcement proceedings may only be granted on the ap-
plication of the party against whom enforcement is sought. There is consequently no
room for the possibility, which exists under Art. 37, of the court examining of its own
motion the question whether to grant a stay.

6The power to stay the enforcement proceedings exists not only where, as is normally
the case, the appeal is against a decision issuing a declaration of enforceability but also
in the, admittedly rare, case where the contested decision involves a refusal to grant
such a declaration.4

7A stay of the enforcement proceedings under Art. 46 may be granted either if an
ordinary appeal against the judgment has been lodged in the State of origin or if the
time allowed for such an appeal has not yet expired. On this point, again, the provision
differs from Art. 37, under which a stay can only be granted if an ordinary appeal has
actually been lodged.

8If the party against whom enforcement is sought has not yet lodged an appeal in the
State of origin, the court of the State requested may require him to do so within a
specified time as a condition for the grant or continuation of a stay. Such a time limit
does not, of course, affect the question of the time within which the party concerned
has the right to pursue his appeal in the State of origin.
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permit a stay to be granted by the court seised of a further appeal. See Société d'Informatique Service
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2. “Ordinary appeal”

9 The question of the meaning of an “ordinary appeal” is answered differently and not
always very clearly in the national legal systems of the Member States.5 This problem
has been dealt with in the commentary on Art. 37 and will, in principle, not be further
pursued here. Suffice it to recall that the concept has been given an autonomous and
uniform interpretation by the European Court in the Industrial Diamond Supplies case.
In that case an ordinary appeal was defined as including “any appeal which is such that
it may result in the annulment or the amendment of the judgment which is the subject-
matter of the procedure for recognition or enforcement according to the Convention
and the lodging of which is bound, in the State in which the judgment was given, to a
period which is laid down by the law and starts to run by virtue of that same judg-
ment”.6 In view of this broad definition it may well happen that an appeal considered
to be extraordinary in a national legal system must be held to be ordinary within the
meaning of the Brussels Convention (Regulation), as interpreted by the European
Court.7

3. Discretionary nature of the power to stay

10 The court before which enforcement is sought is in no case under a duty to stay the
proceedings but merely has the power to do so. Although different factors may be taken
into account by the court in the exercise of its discretion, the primary test appears to be
whether the appeal lodged or to be lodged in the State of origin can reasonably be
expected to be successful and lead to the judgment in question being reversed or
amended.8 Since Art. 46 constitutes a derogation from the overriding principle of free
movement of judgments laid down by the Regulation, however, the court must follow a
restrictive line in granting a stay. This emerges clearly from the interpretation of
Art. 38 of the Brussels Convention given by the European Court in the van Dalfsen
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case.9 In particular, the European Court pointed to the principle that the foreign
judgment may under no circumstances be reviewed as to its substance (Art. 34 (2) of
the Convention, Art. 45 (2) of the Regulation), and inferred that Art. 38 of the Con-
vention (Art. 46 of the Regulation) cannot be interpreted as meaning that the court
concerned may take into consideration, in a decision concerning an application for a
stay of enforcement proceedings, submissions already put before the adjudicating for-
eign court. Nor can it in such a decision take arguments into account which were
unknown to the foreign court at the time of its judgment for the reason that the
appellant had failed to put them before it.10 In consequence, what the court of the
State requested may take into consideration, in such a decision, is limited to such facts
as have occurred subsequently to the judgment and which the appellant was therefore
unable to submit to the court of the State of origin.11

11The power conferred on the court of the requested State to stay the enforcement
proceedings has been held to include a power to impose such a stay subject to terms.
The court may therefore order a stay of those proceedings on condition that appro-
priate security is provided by the judgment debtor.12

12It has occasionally been held that, in order to obtain a stay of the enforcement pro-
ceedings, the party against whom enforcement is sought must rely on one of the
grounds for refusal of recognition of the foreign judgment which are exhaustively listed
in Arts. 27 and 28 Brussels Convention (Arts. 34 and 35 of the Regulation) as a ground
of his appeal.13 This view, however, has no support in the text of the provision and does
not seem to be consonant with its purpose.14

13The restrictive policy towards granting a stay which was adopted by the European
Court in the van Dalfsen case has generally been followed in national decisions bearing
on the Brussels Convention (Regulation). There are very few reported cases in which
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accord: Layton/Mercer paras. 27.060 et seq.



an unconditional stay of the enforcement proceedings has actually been ordered.15 By
contrast, there are many cases in which a stay was denied.16

14 If the court does decide to grant a stay, it also has a discretion as to the length of the
stay. Normally, however, a stay should not extend beyond the time limited for the
appeal to be brought in the State of origin, or, if an appeal has actually been brought,
beyond the date of disposal of it.17

4. Legal consequences of a decision as to the grant of a stay

15 When a stay has been imposed, it follows from Art. 47 (3) that no measures of en-
forcement may be taken other than protective measures against the property of the
party against whom enforcement is sought. On the other hand, once the time limited
for appealing has expired or an appeal lodged has been dismissed, the creditor may go
ahead with enforcement of his judgment in accordance with the national law con-
cerned. The court may, however, require the creditor to put up security pursuant to
Art. 46 (3).

16 A decision by which the court hearing the appeal proceedings under Art. 43 orders or
refuses to order a stay of the enforcement proceedings does not constitute a “judgment
given on the appeal” within the meaning of Art. 44. It can therefore not be contested
by an appeal in cassation or a similar form of appeal (see now Annex IV to the Regu-
lation).18

III. Paragraph 2

17 Like Art. 37 (2), the present provision subjects Irish and United Kingdom judgments
to a special regime, the reason being in both cases that the distinction between ordin-
ary and extraordinary appeals has no counterpart in the legal systems of Ireland and the
United Kingdom. The solution adopted in Art. 46 differs, however, from that en-
shrined in Art. 37. Indeed, whereas under the latter provision a stay of the proceedings
for recognition of an Irish or United Kingdom judgment can only be granted if en-
forcement is suspended in the State of origin by reason of an appeal, no such limitation
exists under Art. 46. Instead, it is provided that any form of appeal available in the
State of origin must be treated as an ordinary appeal for the purposes of paragraph 1.
This difference is explicable on the footing that the solution provided for in Art. 37
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would be less appropriate in the context of Art. 46, because under the latter provision a
stay can be granted without an appeal having (yet) been lodged in the State of origin.19

On the other hand, in view of the very broad definition of an ordinary appeal given in
the present provision and in the interest of striking a reasonable balance between the
Member States in their application of Art. 46, it seems appropriate for the court of the
State requested to make very cautious use of its discretionary power to stay enforce-
ment proceedings in cases where the judgment emanates from Ireland or the United
Kingdom.20

IV. Paragraph 3

18Unlike Art. 37, Art. 46 provides that the competent court of the State requested may,
instead of granting a stay, allow the enforcement proceedings to progress subject to the
condition that the creditor gives such security as is determined by the court. Like the
grant of a stay this is a means of protecting the judgment debtor which is within the
discretion of the court. The same holds true as regards the form and amount of security
required.

19The exercise of this discretion is a matter for the same courts and is in principle subject
to the same restrictions as have been mentioned above in respect of the grant of a stay
of the enforcement proceedings. Nevertheless, it would seem that Art. 46 (3) leaves a
broader room for taking various factors into account than there is under Art. 46 (1).21

In particular, more weight can and should be given to the risk that execution of the
judgment would cause irreparable harm to the debtor, if the judgment is subsequently
overturned on appeal.22 In such circumstances it seems reasonable to require the cred-
itor to furnish security, even if the likelihood that the appeal will be successful is less
high than would be required for a decision to stay the enforcement proceedings. There
are quite a few reported cases in which enforcement was made conditional on the
provision of security by the creditor.23
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Nr. 190; OLG Hamm IPRspr. 1993 Nr.182; OLG Stuttgart IPRspr. 1997 Nr.182.



20 In so far as the court of the State requested has a choice between granting a stay and
permitting enforcement subject to security being provided, it would normally seem
appropriate to give preference to the latter solution.24 The reason is that the provision
of security, while less radically interfering with the creditor’s position, is in most cases
sufficient to satisfy the debtor’s interests. In order to avoid any possible misunderstand-
ing, however, it should be recalled that there is also a third solution, which must indeed
be considered to be the normal alternative, namely, to permit enforcement to go ahead
without any condition being imposed.

21 As a rule, it seems inappropriate to grant an order for provision of security under
Art. 46 (3) if the foreign judgment itself makes enforcement subject to the condition
that security is given. In this situation the debtor’s interests will normally be suffi-
ciently protected by the security furnished in the State of origin.25 Only if security has
not been provided in that State or if it is predictably insufficient to cover the debtor’s
claim for damages arising out of the enforcement should it come into question to
require security on the strength of the present provision in the State requested.26

22 In the Brennero case27 the European Court ruled that the power to make enforcement
conditional on the provision of security can only be exercised when the court of the
State requested gives judgment on the appeal against a decision authorising enforce-
ment. Consequently, the court is not allowed to order security to be furnished as an
interim measure pending its own decision. The reason is that a need for protecting the
debtor’s interests, in principle, does not arise unless and until the appeal is dismissed,
because it is only at that moment that the creditor can proceed to enforcement means
(other than protective measures), see Art. 47 (3).
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27 Calzaturifico Brennero SAS v. Wendel GmbH, (Case 258/83) [1984] ECR 3971, 3981 paras. 7-13; cf. also
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Article 47

(1) When a judgment must be recognised in accordance with this Regulation, nothing shall
prevent the applicant from availing himself of provisional, including protective, measures in
accordance with the law of the Member State requested without a declaration of enforce-
ability under Article 41 being required.
(2) The declaration of enforceability shall carry with it the power to proceed to any protec-
tive measures.
(3) During the time specified for an appeal pursuant to Article 43(5) against the declaration
of enforceability and until any such appeal has been determined, no measures of enforce-
ment may be taken other than protective measures against the property of the party against
whom enforcement is sought.

I. General

1Art. 47 concerns provisional, in particular protective, measures allowed to be taken
when a judgment must be recognised in accordance with this Regulation (paragraph 1)
or has already been declared enforceable in the State requested (paragraphs 2 and 3).
Paragraph 1 is new in the sense that it has no counterpart in the Brussels Convention.
Paragraphs 2 and 3, on the other hand, substantially reproduce the contents of Art. 39
of the Convention.

2The purpose of Art. 47 is to strike a balance between the rights and interests of the
judgment creditor and the judgment debtor at the enforcement stage.1 On the one
hand, the judgment debtor, who has not been afforded an opportunity to be heard
during the first stage of the enforcement proceedings, is protected inasmuch as no
irrevocable steps in the execution process may be taken as long as the debtor has not
been notified and heard on appeal, see paragraph 3. On the other hand, the creditor is
protected against the risk that the debtor seeks to avoid the judgment by disposing of
the assets on which execution is to be levied or by removing them beyond the creditor’s
reach. This is achieved by giving the creditor the right to take provisional, including
protective, measures in accordance with paragraphs 1 and 2.

3Art. 47 applies irrespective of whether the judgment sought to be enforced has already
acquired the force of res judicata in the State of origin or whether it is still subject to an
ordinary appeal or whether such an appeal has actually been lodged against the judg-
ment in that State.

II. Paragraph 1

4Where the foreign judgment concerned must be recognised in accordance with the
Regulation, the judgment creditor can immediately, already before he has obtained or
even applied for a declaration of enforceability, avail himself of provisional, including
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protective, measures in accordance with the law of the requested State. It may not
even be a relevant matter for investigation at this stage whether there exists any
ground for withholding recognition under Arts. 34 and 35 of the Regulation.2 The
right conferred on the creditor under the present provision can be important for him
during the time (which should normally be very short) that elapses until an automatic
right to proceed to provisional measures arises by virtue of paragraph 2. Although the
provision under review is new (as compared with the Brussels Convention), it is doubt-
ful whether it actually involves any change of the law.

5 The regime laid down in Art. 47 has been characterised as an extension of that em-
bodied in Art. 31.3 Indeed, while Art. 31 is concerned with provisional measures avail-
able before judgment is given on the substance of the matter, Art. 47 (1) deals with
such measures to be taken after that judgment has been given but before it has been
declared enforceable. Under both provisions the questions as to what kinds of protec-
tive measures are available and to what prerequisites they are linked fall to be deter-
mined by the national law of the State in which the measures are sought. This includes
the question as to the relevance of the foreign judgment as a ground for granting
provisional relief.

6 One aspect of Art. 47 (1) is that it enables the creditor to proceed to protective
measures in two or more Member States in which property belonging to the debtor
is or may be situated. This may be advantageous for the creditor particularly in cases
where it is uncertain whether or to what extent such property exists in one Member
State or the other. The creditor can then await the results of the protective measures
sought to be taken before he decides in which State or States to proceed with his
application for a declaration of enforceability.4

III. Paragraph 2

1. The creditor’s automatic right to take protective measures

7 Once the judgment creditor has obtained a declaration of enforceability, he becomes
entitled to take any protective measures available under the law of the State requested.
The purpose of this provision is to offer the creditor (who cannot yet proceed with
other measures of enforcement, see paragraph 3) a means of preventing the party
against whom enforcement is sought from disposing of his property in the meantime
so as to render future enforcement fruitless or indeed impossible.5

8 The power conferred on the creditor under Art. 47 (2) flows directly from that provi-
sion (and, contrary to cases coming within Art. 47 (1), not from any national law).
That power arises automatically and is unconditional. It is not dependent on service of
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the declaration of enforceability on the judgment debtor having been effected.6 Nor is
there any need for the creditor to obtain a separate decision from the courts of the
State requested authorising the protective measures or a judgment a posteriori confirm-
ing those measures.7 It also follows that the creditor does not have to show probable
cause for his claim or establish that there is a risk that the party against whom en-
forcement is sought will, by removing property or otherwise, evade payment of his
debt.8 Requirements of the kind mentioned which may exist in the national law of the
State requested must be disregarded in cases coming within Art. 47 (2). The principles
thus laid down by the European Court seem to have been fully accepted by the national
courts of the Member States.9 Nevertheless, some doubts still exist as to their detailed
application.10

9It should finally be noted that the relevant national law may allow the judgment
debtor to avert protective measures by furnishing such security as satisfies the purpose
of the measures in question.11 Such a provision does not seem to be contrary to the
Brussels Convention or Regulation.

2. Relevance of national law

10As always, the question of what protective measures may be taken is a matter to be
decided by reference to the national law of the State where the measures are sought.
Thus, the Regulation does not guarantee the creditor any specific measures of enforce-
ment.12 The measures that come into question normally involve the seizure or freezing
of the judgment debtor’s assets.

11Likewise, a number of other questions regarding measures, types and procedures for the
execution of protective measures under Art. 47 (2) remain matters for the national law
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of the State requested.13 The European Court has stated that the Brussels Convention
(now: the Regulation) leaves the matter of resolving any question not covered by
specific provisions of the Convention to the procedural law of the court hearing the
proceedings. Nevertheless, the European Court made it clear that the application of
the requirements of the national procedural law of the court hearing the proceedings
must not in any circumstances lead to frustration of the principles laid down in that
regard, whether expressly or by implication, by the Convention itself and by Art. 39
thereof in particular. Accordingly, the question whether any given provision of the
national procedural law of the court hearing the proceedings is applicable to protective
measures taken pursuant to Art. 39 depends upon the scope of each provision of na-
tional law and upon the extent to which it is compatible with the principles laid down
by Art. 39 (now: Art. 47 of the Regulation).14

IV. Paragraph 3

12 Art. 47 (3) restricts the right of the judgment creditor to take enforcement measures
until the expiry of the period for lodging an appeal specified in Art. 43 (5) and, if such
an appeal is lodged, until it has been determined. During that time the creditor is only
allowed to take such protective measures as are available under the law of the requested
State. As has already been mentioned, the ratio of this provision is that no irreversible
measures of execution, such as the sale or disposal of the debtor’s property, should be
allowed to be taken as long as the judgment debtor has not had an opportunity to be
heard in the enforcement proceedings.

13 The question has arisen whether the period during which the judgment creditor can
proceed to take protective measures may be further restricted by national law. The
European Court has answered that question in the negative: “the right to proceed with
the measures in question cannot be restricted in time by the application of national
measures prescribing a shorter period”.15

14 Once the time specified for an appeal has expired or an appeal lodged has been dis-
posed of, the restrictions provided for by Art. 47 (3) cease to be applicable. The
creditor need not await the time within which the debtor is entitled to lodge a further
appeal or the outcome of such appeal proceedings.16 The only protection possibly
enjoyed by the debtor in this situation is if the court hearing the appeal has used its
power under Art. 46 (3) to make enforcement conditional on the the creditor provid-
ing security.
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Article 48

(1) Where a foreign judgment has been given in respect of several matters and the declara-
tion of enforceability cannot be given for all of them, the court or competent authority shall
give it for one or more of them.
(2) An applicant may request a declaration of enforceability limited to parts of a judgment.

1This provision in substance reproduces Art. 42 of the Brussels Convention. It deals
with cases in which a declaration of enforceability may be given for part only of the
judgment invoked. Two situations of this type are distinguished, each of which is
treated in a separate paragraph.1

2The first situation is where the judgment encompasses two or more separate and in-
dependent matters which do not both (all) meet the conditions for enforceability in
the State requested. This is not an unusual case. It occurs, for instance, where some
part or parts of the judgment fall outside the scope of the Regulation. A simple example
is a decree of divorce which also contains orders for the payment of maintenance and
provisions concerning rights in property arising out of the matrimonial relationship.
Pursuant to Art. 1 (2) such a judgment is not within the scope of the Regulation, in so
far as it relates to divorce and matrimonial property (although to that extent it may
well be recognised or enforced on the strength of an applicable convention or under
the autonomous law of the State requested2). This, however, does not prevent a de-
claration of enforceability being given in respect of the obligation to pay maintenance,
which is within the Regulation.

3Another type of example is where a severable part of the judgment has already been
satisfied. To that extent the judgment is no longer enforceable in the State of origin,
nor in consequence in the State requested, see Art. 38 (1). Again, this is no bar to a
declaration of enforceability being given as regards the parts of the judgment which
remain unsatisfied.

4The second situation covered by Art. 48 is where the applicant himself seeks only
partial enforceability of the foreign judgment. Such a request may be made and granted
even if the judgment in question is in respect of a single claim such as the payment of a
debt. A simple example is where the debtor has paid some part of the debt after the
judgment was given and the creditor is now seeking to recover the balance of his claim.
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Article 49

A foreign judgment which orders a periodic payment by way of a penalty shall be enforceable
in the Member State in which enforcement is sought only if the amount of the payment has
been finally determined by the courts of the Member State of origin.

1 This provision is for all practical purposes identical to Art. 43 of the Brussels Conven-
tion. It is designed to deal with some problems arising due to the existence in the laws
of Member States of various provisions whereby specific performance ordered by a
judgment is enforced by a monetary penalty for default, in particular where the amount
to be paid is determined by reference to the length of time during which the debtor’s
primary obligation remains unsatisfied.1 In some Member States such a penalty is
finally fixed in the judgment imposing it and can be directly enforced in case of
non-compliance by the debtor with his primary obligation.2 In others, however, inter
alia in France, a contravention of the court order must be followed by a further judicial
decision finally determining the amount to be paid (liquidation).3 In fact, this second
order usually fixes the amount due at a lower level than the full sum calculated on the
basis of the length of time during which the debtor has been in breach of performance.

2 Art. 49 of the Regulation is largely influenced by the latter conception. The effect of
this provision is that a judgment ordering a periodic payment by way of a penalty can
only be enforced in the State addressed if the amount of payment due has been finally
fixed by a court order in the State of origin. It will therefore not be sufficient if the
amount payable can be calculated by reference to the daily rates imposed and the
period of time the debtor has been in default. This is so even if the law of the State of
origin does not, itself, require any liquidation of the periodic payments ordered.4

3 According to the English text, Art. 49 is limited to payments which have to be made
on a periodic basis. Such a requirement however, does not figure in other authentic texts
and cannot reasonably be a necessary condition for applying the provision. Rather, the
relevant test appears to be whether the payments ordered are calculated on a periodic
basis.5

4 In order for the present provision to apply it is clearly necessary that the payment order
has been made by way of a penalty. The enforceability of judgments ordering other
periodic payments (such as rent or maintenance) or payments calculated by reference
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to time (such as interests) is not dependent on the amount to be paid having been
finally determined by the courts of the State of origin.

5For the judgment to be enforceable in the State addressed the amount of the payment
must have been finally determined by the courts of the State of origin. This does not
mean that the judgment must have become res judicata. It suffices that the amount of
the total sum payable has been determined by a court, even if the order for payment is
still only provisionally enforceable and is still susceptible of amendment or discharge
on appeal.6

6A question which was left open when the Brussels Convention was drafted and adop-
ted is whether a fine for disregarding a court order can be enforced even if it accrues,
not to the judgment creditor but to the State.7 The doubts surrounding this question
have not yet been finally dispelled. The answer apparently depends on the interpreta-
tion of the words “civil and commercial matters” in Art. 1 (1). From a functional point
of view the better arguments seem to militate in favour of including cases of the present
type within the scope of the Regulation.8

7Art. 49 does not prevent the judgment containing the original obligation (i. e. the
obligation non-compliance with which is sanctioned by a penalty order) from being
recognised and declared enforceable in the State addressed. Nor does it seem to ex-
clude the possibility of obtaining a judgment in that State imposing a monetary penalty
for default. In this way the creditor may have an alternative available to seeking a
declaration of enforceability of the foreign judgment ordering the payment of a pen-
alty. This may be of practical importance especially as regards judgments ordering the
defendant not to commit a threatened wrong, such as an infringement of industrial
property rights. It is even conceivable that the creditor seeks to proceed in both ways
and thereby to obtain two enforceable penalty judgments in the State addressed. Such
a situation would be bound to give rise to problems which are so far rather speculative
and which will not be further considered here.9

Article 50

An applicant who, in the Member State of origin has benefited from complete or partial legal
aid or exemption from costs or expenses, shall be entitled, in the procedure provided for in
this Section, to benefit from the most favourable legal aid or the most extensive exemption
from costs or expenses provided for by the law of the Member State addressed.
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1 This provision substantially reproduces Art. 44 (1) of the Brussels Convention. Its
scope of application is, however, considerably wider. For whereas its predecessor is
limited to the initial stage of the proceedings for obtaining a declaration of enforce-
ability, the present provision applies “in the procedure provided for in this Section”,
that is to say, throughout those proceedings, including the second and third stages. It
does not, however, extend to the stage of the actual enforcement (execution).

2 The purpose of Art. 50 is to extend the benefit of legal aid enjoyed by the applicant in
the State of origin to the enforcement proceedings in the State addressed. This is of
particular importance in maintenance cases, where the provision has a social function
to fulfil.1 It should be noted in this connection that the provision corresponds with the
terms of Art. 15 of the Hague Convention of 1973 on the Recognition and Enforce-
ment of Decisions relating to Maintenance Obligations.2

3 The extension of legal aid effected by the present provision takes place ipso iure. There
will therefore not be any need for the applicant to go through the procedure for
obtaining legal aid prescribed in the State addressed or for his entitlement to such aid
to be further examined in that State.3

4 The provision may be characterised as generous towards the applicant, for even if he
was only granted partial legal aid in the State of origin, full legal aid must be granted in
the proceedings for a declaration of enforceability. It is, however, limited to such legal
aid as is available under the law of the Member State addressed; it does not oblige that
State to introduce a system of legal aid in civil matters if it does not already have one or
to adapt its system to that obtaining in the State of origin.4 Furthermore, the extent
and other details of what constitutes “full legal aid” must be determined by reference to
the lex fori of the State addressed.5

5 As regards the documents required to be produced by the applicant to show that he was
in receipt of legal aid in the State of origin, see Artt. 54 and 55 in conjunction with
Annex V.

6 Art. 50 does not exclude the possibility of legal aid being granted in accordance with
the rules of the autonomous law of the State addressed or of relevant international
conventions. Indeed, the provision is aimed at improving, and not at impairing, the
situation of the indigent applicant.6 Thus, for instance, if the applicant did not enjoy
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legal aid in the State of origin but has become impoverished after the end of the
proceedings in that State, he may be entitled to legal aid in the State addressed under
the law of that State.

Article 51

No security, bond or deposit, however described, shall be required of a party who in one
Member State applies for enforcement of a judgment given in another Member State on the
ground that he is a foreign national or that he is not domiciled or resident in the State in
which enforcement is sought.

1This provision is virtually identical to Art. 45 of the Brussels Convention. It affords
protection against an order for security being issued in proceedings for the enforcement
of a judgment given in another Member State.1 The authors of the Brussels Conven-
tion, rightly it is submitted, thought that the provision of security in relation to such
proceedings was unnecessary.2

2It must be noted, however, that the provision only prevents an order for security being
made on the ground of the applicant’s foreign nationality or his lack of domicile or
residence in the State addressed. It does not exclude security being required on other
grounds. Indeed, it follows from Art. 46 (3) that enforcement may in certain circum-
stances be made conditional on the provision of security. There are also other grounds
on which the court may make an order for security pursuant to its own law.3

3On the other hand, the provision is not limited to applicants who are nationals of or
domiciled or resident in a Member State. It also applies to applicants having no con-
nection whatsoever to a Member State. One consequence is that a judgment debtor
who has successfully opposed an application for enforcement may in certain cases find
it difficult to recover the costs incurred for his defence.4
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Article 52

In proceedings for the issue of a declaration of enforceability, no charge, duty or fee calcu-
lated by reference to the value of the matter in issue may be levied in the Member State in
which enforcement is sought.

1 This provision goes back to Art. III of the Protocol to the Brussels Convention, whose
wording it reproduces practically unchanged. The background to the latter provision
was that the fees payable in some Member States for the issue of an exequatur were
fixed, whereas in others they were calculated by reference to the value of the judgment
sought to be enforced. Art. III of the Protocol was included in order to remedy the
distortion considered to result from this difference.1

2 The provision is only concerned with fees payable to the State addressed. It has no
bearing on lawyers’ fees.2

3 As is clear from its wording, the provision does not purport to eliminate the right of the
Member States to require fees to be levied for the issue of a declaration of enforce-
ability or even to harmonise the rules applicable in the Member States concerning
such fees. Nevertheless, a prohibitive level of court fees for enforcement proceedings
would clearly run counter to the purpose of the Regulation to facilitate the free move-
ment of judgments between the Member States. This problem was already adverted to
in the de Wolf case.3 In that case the European Court, after observing that the Brussels
Convention, in the words of its preamble, is intended “to secure the simplification of
formalities governing the reciprocal recognition and enforcement of judgments of
courts or tribunals”, stated that the Convention ought to induce the Contracting
States to ensure that the costs of the procedure described in the Convention are fixed
so as to accord with that concern for simplification.4 The same is now true of the
Regulation and its Member States.
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Section 3
Common provisions

Preliminary remarks to Arts. 53 to 56

1The provisions of Arts. 53 to 56 provide the general rules applicable to the whole of
Chapter III – relating both to recognition (Arts. 33 to 37) and to enforcement
(Arts. 38 to 52). Section 3 defines the formal preconditions to the recognition and
enforcement of judgments defined in Art. 32. This means that the rules must be ap-
plicable to every judgment defined in Art. 32, to the exclusion of other types of judg-
ments. Accordingly, a judgment of consent or judgments in short form (e.g. the judg-
ments in §§ 313a (1), 313b (1) and 317 in the German ZPO) will also qualify as a
judgment for these purposes; but documents made by a lawyer and settlements in
process – according to a strongly contestable decision of the European Court of Justice1

– will not. Nevertheless, the provisions of section 3 are applicable indirectly via the
rules contained in Arts. 57 (4) and 58.

Article 53

(1) A party seeking recognition or applying for a declaration of enforceability shall produce a
copy of the judgment which satisfies the conditions necessary to establish its authenticity.
(2) A party applying for a declaration of enforceability shall also produce the certificate
referred to in Article 54, without prejudice to Article 55.

1In order to recognise or enforce a judgment, Art. 53 (1) requires the creditor to produce
a copy1 of the judgment. This copy must satisfy the conditions necessary to establish its
authenticity. The crucial criterion when determining the authenticity of the judgment
is that the copy is proven to be authentic before the court in question. The authen-
ticity of the copy must be judged according to the national law of the court giving
judgment.2 Under no circumstances is a judgment copied by hand, by typewriter or by
Xerox adequate. The attached copy does not have to stay in the possession of the court
giving recognition or declaring enforceability.3 In practice the court usually gives a seal
of approval and hands the documents back to the petitioner.
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2 Based on Art. 53 (2), the certificate defined in Art. 54 must also be attached to the
declaration of enforceability. This rule does in fact make it easier for a creditor to have
a judgment recognised or enforced than the procedure used in the Brussels Conven-
tion.4 The court seised for the recognition and enforcement is able to find all the
necessary information in the certificate, and therefore it is under no obligation to
consider the authenticity of the data otherwise. Courts of first instance generally have
limited powers of control in this respect. A court of first instance cannot examine the
existence of reasons to refuse judgment according to Art. 34 (2) as this may only be
done by another court during the appeal procedure defined in Art. 45 (1). The certi-
ficate itself must be issued by the Member State court seised in the standard form as
defined in Annex V to the Regulation. If the creditor cannot submit such a certificate,
the judgment shall only be recognised or enforced if the conditions listed in Art. 55 are
met.

Article 54

The court or competent authority of a Member State where a judgment was given shall issue,
at the request of any interested party, a certificate using the standard form in Annex V to the
Regulation.

1 The certificate in Art. 54 and the standard form in Annex V which it is based on seeks
to formalise the recognition and enforcement procedure and thus to further simplify
the procedure in the various Member States.1

2 The certificate is not necessarily issued by the same court that has given the enforce-
able judgment. The law of the Member State where the certificate is issued determines
which court has authority to issue the certificate. The precondition to issuing such a
certificate is the express request of the interested party that wishes to seek enforcement
in another Member State. The rules do not specify a time limit for the submission of
the request. Appeal against the decision taken in connection with the certificate is
governed by Arts. 43 to 44.

3 The standard form in Annex V to this Regulation is the equivalent of the conditions
listed in Arts. 46 Nr. 2 and 47 Brussels Convention. The standard form specifies the
compulsory substance and form of the certificate. The identical content of the standard
form in every official language of the European Communities identified in Annex V
makes translation of the documents unnecessary and greatly simplifies the procedure.
The standard form contains all the necessary information (the names of the parties, the
date, the number of the claim etc.) that the court issuing the certificate needs to take
into account. If the judgment to be enforced was brought in a procedure where the
dismissed party was not present (judgment in default), the certificate must contain the
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date of the written request for starting the relevant proceedings (Nr. 4.4 Annex V).
This is necessary to ascertain whether the documents were served on the defendant in
due time. Since a court of first instance is not authorised to examine whether any
grounds of refusal exist according to Art. 41, this can only be done in an appeal pro-
cedure. In the appeal procedure the certificate provides the basis for granting or sus-
pending a request for enforcement (according to Art. 34 Nr. 2) for the appeal court in
question. In certain circumstances the certificate must also contain the name of the
party that has received a reduction in process costs (Nr. 5 Annex V).2 The certificate,
lastly, specifies the party against which the decision may be enforced in the original
Member State. It does not, however, have to contain information as to whether the
decision is enforceable or not, since the Brussels I Regulation includes the previously
enforceable judgments as well.

Article 55

(1) If the certificate referred to in Article 54 is not produced, the court or competent au-
thority may specify a time for its production or accept an equivalent document, or if it
considers that it has sufficient information before it, dispense with its production.
(2) If the court or competent authority so requires, a translation of the documents shall be
produced. The translation shall be certified by a person qualified to do so in one of the
Member States.

1The first paragraph of Art. 55 defines the way in which the certificate issued according
to Art. 54 may be substituted. Producing a copy of a judgment according to Art. 53 (1)
does not come under this section. The rule in Art. 55 (2), however, covers all docu-
ments defined in Arts. 53 and 54. According to the correct explanation of Art. 55,
extreme formalism should be avoided.1 This rule however, does not exclude the pos-
sibility of referring back to national law if necessary, provided that the national rules do
not conflict with the spirit of secondary Community law.2

2While the submission of the copy of the judgment is compulsory according to Art. 53
(1), the Art. 54 certificate is replaceable. The court or competent authority can ex-
ercise discretion whether to impose a time limit on the party seeking enforcement to
submit a certificate, to accept other documents, or to dispense with submission of a
certificate altogether. The latter is only possible if the party has already provided
evidence to the court in another way. The Brussels Convention dismisses the require-
ment to provide a certificate if obtaining one would have imposed an unnecessary
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burden on the party seeking enforcement.3 The court or competent authority has the
discretion to refuse a request for enforcement according to Arts. 3 and 14 if the re-
quired documents are missing. In such a case the applicant may bring appeal proceed-
ings. The appeal proceedings have a contradictory nature, therefore the applicant must
be compulsorily examined according to Art. 43 (3). Taking all of the above into con-
sideration, it seems that the most convenient option for the court or competent au-
thority to specify a time for the production of a certificate. If the creditor seeking
enforcement does not comply with the set deadline, the request for enforcement must
be refused. The possibility to submit a new certificate is governed by the law of the
Member State where the enforcement is sought. From the spirit of Art. 55 we can
suggest that there should be a way for the creditor to be able to present the certificate
in the course of the appeal procedure as well.4

3 The documents to be attached according to Art. 53 may be submitted without transla-
tion. If the court or competent authority at first or second instance considers that
translation would be necessary, the party seeking enforcement can submit the transla-
tion even afterwards. In order to make the applicant’s position easier, it is enough if the
translation is certified by a person qualified to do so in any of the Member States. The
court has the discretion to accept a translation done also by a person not explicitly
certified to do so.

Article 56

No legalisation or other similar formality shall be required in respect of the documents
referred to in Article 53 or Article 55 (2), or in respect of a document appointing a repre-
sentative ad item.

Art. 56 wishes to make the recognition and enforcement of judgments within the
common judicial area, as well as the internal market, as simple as possible by removing
all remaining obstacles. Thus the rule says that there is no need to have a foreign
document certified for its authenticity by a consular authority of the Member State
where the document is to be used. There is equally no need for similar formalities, such
as the formal requirements specified in the Hague Convention of October 5, 1961. This
means that all foreign documents are to be judged on equal footing with national
documents in all Member States. In other words, the authenticity of a document must
be judged by the rules of the Member State enforcing the judgment. All the above is
true also in respect of a document appointing a representative ad item.

Art 55, 3
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Chapter IV
Authentic Instruments and court settlements

Article 57

(1) A document which has been formally drawn up or registered as an authentic instrument
and is enforceable in one Member State shall, in another Member State, be declared enforce-
able there, on application made in accordance with the procedures provided for in Articles
38, et seq. The court with which an appeal is lodged under Article 43 or Article 44 shall
refuse or revoke a declaration of enforceability only if enforcement of the instrument is
manifestly contrary to public policy in the Member State addressed.
(2) Arrangements relating to maintenance obligations concluded with administrative au-
thorities or authenticated by them shall also be regarded as authentic instruments within the
meaning of paragraph 1.
(3) The instrument produced must satisfy the conditions necessary to establish its authen-
ticity in the Member State of origin.
(4) Section 3 of Chapter III shall apply as appropriate. The competent authority of a Member
State where an authentic instrument was drawn up or registered shall issue, at the request of
any interested party, a certificate using the standard form in Annex VI to this Regulation.
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I. General considerations

1 The rules of Art. 57 are applicable if the judgment in question was made in connection
with a claim falling under Art. 1 (1) and if it does not come under the exceptions
defined in Art. 1 (2). The authentic instruments with regards to maintenance obliga-
tions come under Art. 57. This follows first of all from the fact that littera (a) of Art. 1
(2) – taking into account Art. 5 (2) as well – does not cover such arrangements. Art. 66
(1) specifies that the rules are only applicable to documents issued after the coming
into force of the Brussels I Regulation.

2 The literature on Art. 50 Brussels Convention did not include public notary instru-
ments in the catalogue of jurisdiction, but meant the rules in Art. 2 et seq. to cover the
enforcement of requests only by statement of a claim. This approach is equally applic-
able to the Regulation.

II. Authentic Instruments

3 The idea of authentic instruments is to be understood as an autonomous concept.1

According to the European Court’s view of Art. 50 Brussels Convention, the compe-
tent authority or other body of the Member State of origin should issue the certificate
in order to prove its authenticity. This condition is certainly satisfied if the certificate is
formally drawn up or registered. The authenticity of certificates issued otherwise in the
Member States is to be judged on a case by case basis. The above opinion is applicable
to Art. 57. The Regulation has, in effect, copied the rules contained in Art. V (e)
Brussels Convention.

4 Agreements certified by lawyers, constituting non-enforceable private documents, do
not fall under Art. 57 (1). Judicial decisions and notary decisions, by contrast, do.
Thus, if an agreement issued by a lawyer is made enforceable by way of a judicial or
notary decision, the document becomes one to which Art. 57 is applicable, since the
issuing is completed by a competent authority of the original Member State.

5 Agreements concluded before conciliation bodies in competition law cases are deemed
to be authentic instruments.

6 Agreements following mediation procedures do not generally fall under Art. 57. Such
agreements are understood to be private instruments and do not represent authentic
instruments. However, we must make a reference to the discussion between Parliament
and Commission here during the debate on the Regulation. Parliament suggested an
additional paragraph, Art. 55 (a), to recognise and enforce agreements reached as a
result of alternative dispute resolution procedures. The Commission opposed the sug-
gestion; it referred to the fact that the enforceability of a certificate must be based on
the issuing authority’s or person’s exercise of their statutory rights. Such a condition is

Art 57
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lacking in a mediation procedure. The suggestion of the Parliament was not included
in the final version of the text.2 However, should the private settlement be put into an
official (e. g. notarized) document, we may regard it as enforceable.

7A further condition to applying the rules of the Regulation is that the certificate must
be issued in a Member State. The place of residence (or nationality), or the place of
registration (seat) do not establish the personal rights of the parties. A consular docu-
ment must be regarded as a document issued in the state of the consulate.3

8The certificate must be enforceable in the Member State where it was issued. The
conditions of enforceability are determined by the laws of that Member State. Thus,
the rules of the original Member State determine what requirements are to be included
in a certificate, as well as the formal and substantial conditions of enforcement. Art. 57
(1), at the same time, does state explicitly that complying with the rules of the Member
State where enforcement is sought is not sufficient. Thus, even if all the requirements
of the enforcing Member State are met, the certificate will still not be enforceable if
the conditions imposed by the laws of the issuing Member State are not met. This will
be the legal situation even if the substance of the certificate refers to the law of the
Member State where enforcement is sought.

9According to Art. 57 (3), the rules of the issuing Member State govern the evidential
power of the certificate as well.

III. The procedure for enforcement

10The authentic instruments come under a declaration of enforceability and the enforce-
ment procedure according to Art. 38 et seq. In practice this means that according to
the Regulation, authentic instruments are to be considered on equal footing with
ordinary judgments.4 According to the Regulation the simplified enforcement proce-
dure of authentic instruments render it not only unnecessary but impossible to bring a
new claim for enforcement.
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11 The court seised for declaration of enforceability proceeds in a non-contradictory
procedure. The court must examine whether the conditions in Art. 57 (1) are met.
The conditions are the following: whether the document in question is an authentic
instrument, issued legally in a Member State, and whether it is enforceable in the
Member State in question.5 According to mainstream literature on the subject, during
the procedure the court is not required to examine whether the declaration of enforce-
ability is in accordance with the ordre public of the Member State of the court in
question, which may only be examined in an appeal procedure. In this regard the
Regulation presents a fundamental change as compared to the Convention. According
to Art. 57 (4), Section 3 of Chapter III shall apply as appropriate in the recognition
procedure. According to Art. 53 (1), the party seeking enforcement is required to
submit a certificate which meets the conditions prescribed in Art. 57 (3). In addition,
the party must submit the certificate in the form described in Annex VI to the Regu-
lation. The authority issuing the certificate is not required to be the same that prepares
the authentic instrument. The authorities allowed to issue certificates are determined
by the law of the Member State of origin; they can be judicial bodies, public notaries,
etc.

12 The majority of Member States usually require a judicial authority to deal with appeal
procedures concerning the enforceability of a judgment. In this procedure the court
may examine whether the claim of enforceability is manifestly contrary to the Member
State’s ordre public. The reason the claim may be found to be contrary to public order
can be rooted both in the claim for enforcement, and in the inclusion of the claim in a
certificate. The declaration of enforceability cannot, however, according to Art. 35
(3), be denied due to the fact that the decision the enforcement was based on was
issued by a body lacking authority. In other words, it is not possible to find a public
order exception in case of lack of issuing powers. Furthermore, the declaration of
enforceability of an instrument cannot be denied in case of a decision which was issued
on the basis of an exorbitant authority.6 During the appeal procedure the party may also
claim that the instrument submitted does not qualify as an authentic instrument, or
that the instrument is not enforceable in the original Member State, or that the con-
ditions listed in Art. 57 (4) have been disregarded. Objections as to the substance of
the claim cannot be brought even in an appeal procedure. Such a possibility would run
counter to the spirit of the Regulation, which aims to simplify the mutual enforcement
of judgments brought in different Member States. The party may only bring a claim as
to substantial law in the Member State of origin, thereby making it impossible to regard
the decision enforceable in the original Member State. If the conditions of enforce-
ability are not met already in the original Member State this way, they will certainly
not meet the conditions in other Member States.
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Article 58

A settlement which has been approved by a court in the course of proceedings and is enforce-
able in the Member State in which it was concluded shall be enforceable in the State addressed
under the same conditions as authentic instruments. The court or competent authority of a
Member State where a court settlement was approved shall issue, at the request of any
interested party, a certificate using the standard form in Annex V to this Regulation.

I. General considerations

1Art. 58 refers to settlements which have been approved by a court in the course of
proceedings. The rule in Art. 58 does not cover judicial decisions, such as the English
judgment by consent, which bears similarity to a settlement but is in fact a judicial
decision.

2Art. 1 (2) lists the settlements that do not fall under Art. 58. Nevertheless, a few
border-line cases must be discussed in detail.

3Maintenance settlements agreed during the proceedings do fall under Art. 58. This
follows from the fact that point a) of Art. 1 (2) – also having regard to Art. 5 Nr. 2 –
does not cover such settlements, in the same way that it does not cover authentic
instruments of similar substance. The same result can be reached from the fact that
point e) of Art. 1 (2) of Council Regulation 2201/2003/EC1 excludes maintenance
obligations from its own remit.2

4It is disputed as to which set of rules maintenance obligations come under, since both
the Brussels I Regulation and the Hague Convention are applicable.3

5Settlements made in the course of inheritance proceedings do not fall under Art. 58
either. This follows from (a) of Art. 1 (2), and also from the consideration that the
scope of the Brussels I Regulation cannot be determined extensively.4 Accordingly, the
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rules of bilateral agreements apply to inheritance settlements, and if such agreements
are lacking, the applicable national law is authoritative.

6 Art. 58 does not cover those mixed settlements that only partly fall under the Brussels I
Regulation, except if the settlement can be severed according to its content. Here one
must refer to the ECJ’s practice, which does not provide a basis to use a principle of in
dubio pro regulatione (vel conventione) in such cases.5

7 The catalogue of competences in Art. 2 et seq. apply to settlements in the same way as
they apply to judgments. This follows from points 2 and 6 of the recital to Art. 2 of the
Regulation.

8 Finally regard should be had to the Regulation concerning the enforceability of un-
disputed settlements.6

II. The concept of a settlement and its conditions

9 A settlement approved by a court is recognised in most Member States. Nevertheless,
the legal nature of such a settlement is disputed.7 The settlement governed by Art. 58
must not be seen in a national legal context but must be understood in an autonomous
way.8 Having regard to the goal and spirit of the Regulation, a settlement must be
understood in a way that aids the possible simplification of enforcement. According to
mainstream views, Art. 58 also includes those settlements where one party agrees to
give up some of his original demands in order to settle the dispute.9

10 A settlement should be approved by a court. Therefore, if the parties – although in the
course of proceedings – agree on a settlement before a mediator or lawyer, that settle-
ment will not fall under Art. 58. Such a settlement becomes enforceable only if it is
approved by a court. Approval by the court must be done in the course of proceedings,
including the possibility for the court to approve it at second instance.
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11Evidently, the court in question must be a Member State court. This follows from
Arts. 32 and 57, as well as from Recitals 2, 10, 16 and 17.

12The settlement has to be enforceable in the Member State of origin.

III. The procedure of the declaration of enforceability

13Arts. 38 et seq. are applicable to the procedure of the declaration of enforceability. The
court making the declaration of enforceability does so in a standard form set out in
Annex V to the Regulation.

14Declaring a settlement approved by a court enforceable renders it impossible for the
claimant to submit a new claim of enforceability in the Member State of recognition.
The Regulation aims to simplify the recognition and enforcement of settlements and
thus excludes the possibility of submitting a new claim.

15Enforcement of a settlement approved by a court cannot be denied at first instance on
grounds of public order or other formal grounds. This can only be done in an appeal
procedure. In this regard the Regulation brought a fundamental change in comparison
to the Brussels Convention.

16A simple conflict with Art. 22 does not mean that the settlement approved by a court is
also contrary to the public order of the state of the court seised. The defendant may only
argue a public order ground in the state where the settlement was originally concluded.
This solution is partly questionable: the court seised for enforcement should in fact
provide a way to refuse to give a declaration of enforceability if a court in the original
Member State approved a settlement by violating its exclusive jurisdiction.

17In the appeal procedure the defendant may also claim the refusal of a declaration of
enforceability on the grounds that the conditions of enforcement are lacking. Such a
situation can arise in the case of inheritance, which does not fall under the scope of the
Regulation according to point a) of Art. 1 (2). Likewise, the defendant can object on
the ground that the agreement in question does not meet the conditions listed in
Art. 58.

18The defendant cannot, however, object on grounds of substantive law even during the
appeal procedure. Introducing such a possibility, even partly,10 would be contrary to the
main goal of the Regulation: the intention of making the enforcement of settlements
fast and efficient between the Member States.11 The defendant cannot bring a sub-
stantive law objection at any point of the recognition and enforcement procedure.
Evidently the Regulation recognises the possibility of such an objection in the original
proceedings before the court of the original Member State.
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Chapter V
General Provisions

Article 59

(1) In order to determine whether a party is domiciled in the Member State whose courts are
seised of a matter, the court shall apply its internal law.
(2) If a party is not domiciled in the Member State whose courts are seised of the matter,
then, in order to determine whether the party is domiciled in another Member State, the
court shall apply the law of that Member State.
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I. Introduction

1Chapter V of the Brussels I Regulation contains general provisions (Artt. 59 to 65).
Artt. 59 and 60 provide for the determination of the notion ‘domicile’ within the
meaning of the Regulation. Regarding natural persons Art. 59 does not give an auton-
omous definition of domicile and does not deviate from Art. 52 Brussels Convention.
However, Art. 60 provides for an autonomous definition of domicile of a company or
other legal person. The determination of domicile of a party is not only necessary for
the application of the rules of jurisdiction of the Regulation, but also for some rules
regarding recognition and enforcement, see Art. 39 (2).

2Art. 59 refers to the internal law of the court seised in order to determine whether a
party (natural person) is domiciled in the forum state. Positive or negative jurisdiction
disputes cannot be avoided in this way.1 For instance, positive jurisdiction disputes may
arise, if the court seised of the matter determines that according to its national law the
defendant is domiciled within the Member State of that court, whereas a court of
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another Member State might decide that the defendant is domiciled within its terri-
tory. Positive jurisdiction conflicts have to be decided by applying Art. 27 (lis pen-
dens).

3 Art. 59 does not refer to the notion of habitual residence (résidence habituelle), which is
a frequently used criterion in conventions on private international law in order to
determine the personal status. This notion refers to a country with which a person has
the closest bonds, where the centre of his social life is situated. Hence, the habitual
residence is factual and depends on the circumstances of the case. In one case, how-
ever, the Brussels I Regulation explicitly refers to habitual residence as a jurisdiction
criterion, see Art. 5 (2) in case of maintenance claims.

II. Moment of domicile

4 The moment of having domicile in a Member State is of interest for the application of
the rules of jurisdiction of the Brussels I Regulation. The question is pressing with
respect to Art. 23 (choice of forum agreements). In general, the moment of instituting
the proceedings is decisive. If the defendant is domiciled in a Member State at the time
the proceedings are instituted against him, Art. 2 shall apply. The courts of the Mem-
ber State of the defendant’s domicile shall have jurisdiction, even when the defendant
moves his domicile during proceedings to another Member State or to a third State.
The principle of perpetuatio fori is applicable.2

III. Article 59 (1): Domicile in the forum State

5 The court of a Member State seised of a matter falling within the scope of the Brussels I
Regulation has to apply its internal law in order to determine whether the defendant
(or as the case may be the plaintiff, see Art. 5 (2)) is domiciled within the forum State.
Each Member State will apply its own internal law. The notion ‘domicile’ differs from
country to country. In common law countries the notion ‘domicile’ has another mean-
ing than in civil law countries. The common law notion of domicile refers to a person’s
roots “within a territory covered by a particular legal system”.3 Upon their accession to
the Brussels Convention, the United Kingdom and Ireland have introduced a separate
notion ‘domicile’ for the purposes of that Convention.4 This separate notion applies
under the Regulation too.
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IV. Article 59 (2): Domicile in another Member State

6The second paragraph of Art. 59 deals with the problem of how to determine whether a
party is domiciled in another Member State, if the party is not domiciled in the
Member State of the forum. The court seised has to apply the internal law of that
other Member State. The court seised is also compelled to apply foreign law in this
respect. Art. 4 shall apply, if the court decides that the party is not domiciled in
another Member State.

V. Domicile in a third State

7Art. 59 does of course not provide for a rule regarding how to determine whether a
party is domiciled in a third State. The rules of private international law of the court
seised shall then apply.5

VI. Domicile of dependency

8Art. 59 does not give a rule regarding the determination of the domicile of dependent
persons.6 The domicile of a dependent person is to be determined according to the
applicable law to the personal status of that person. The rules of private international
law of the forum shall apply.7

Article 60

(1) For the purposes of this Regulation, a company or other legal person or association of
natural or legal persons is domiciled at the place where it has its:
(a) statutory seat, or
(b) central administration, or
(c) principal place of business.
(2) For the purposes of the United Kingdom and Ireland ‘statutory seat’ means the registered
office or, where there is no such office anywhere, the place of incorporation or, where there is
no such place anywhere, the place under the law of which the formation took place.
(3) In order to determine whether a trust is domiciled in the Member State whose courts are
seised of the matter, the court shall apply its rules of private international law.
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I. Introduction

1 Art. 60 gives a definition of the notion domicile of a company or other legal person or
association of natural or legal persons for the purposes of the Brussels I Regulation. As
opposed to Art. 53 Brussels Convention, Art. 60 does not refer to the rules of private
international law of the forum in order to determine whether the company or legal
person is domiciled in a Member State. However, this system is still used in Art. 22 (2)
regarding exclusive jurisdiction in certain matters of company law.1 For all other arti-
cles of the Brussels I Regulation, the domicile of a company or other legal person is to
be determined in accordance with Art. 60.

II. Autonomous definition

2 Art. 60 could be seen as an autonomous definition of the notion domicile of a company
or other legal person. It mentions three criteria.2 The company or other legal person is
domiciled at the place where it has either its statutory seat, its central administration,
or its principal place of business. These criteria are taken from Art. 48 EC Treaty. The
company or other legal person has its domicile, for the purposes of the Brussels I
Regulation, in the Member States, if one of the places mentioned in Art. 60 is located
in one of these States. In this situation the rules of jurisdiction of the Regulation shall
then apply. If the company or other legal person is not domiciled in a Member State,
the national rules of jurisdiction shall apply according to Art. 4.

III. Criteria used in Article 60

3 There is no hierarchy between the criteria (statutory seat, central administration and
principal place of business) mentioned in Art. 60. The criteria are equal, but exhaus-
tive. All places could be located in one and the same Member State, which will be the
normal situation, e.g. a Dutch company having not only its statutory seat in Amster-
dam, but also its central administration and principal place of business. Other varia-
tions are possible. The company could be incorporated according to Dutch law with
central administration in Germany and principal place of business in France. In that
case the company is domiciled for the purposes of the Regulation in three Member
States. The company can be sued in the courts of each of these Member States accord-
ing to Art. 2. Positive conflicts of jurisdiction – lis pendens – have to be solved by
application of Artt. 27 to 30. Avoiding negative conflicts of jurisdiction is the most
important reason for the use of the three autonomous criteria. If, for instance, a French
company has its central administration in Amsterdam, Dutch courts would not have
jurisdiction under the Brussels Convention, since according to Dutch private interna-
tional law the company is domiciled in France (Art. 53 Brussels Convention). The
French courts would not have jurisdiction either, because the company is domiciled in
the Netherlands according to the rules of French private international law. These
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complications are avoided by Art. 60. Under the Brussels I Regulation the courts of a
Member State shall have jurisdiction if one of the criteria is located in that State.
Hence, a Liberian corporation having its registered seat in Monrovia (Liberia) and
principal place of business in Piraeus (Greece), is domiciled in Greece for the purposes
of the Brussels I Regulation.3 The courts of other Member States cannot exercise
jurisdiction over this corporation on the basis of their national rules of jurisdiction.

4The notion ‘statutory seat’ is known in most legal systems of the Member States. If a
company or other legal person is incorporated according to the laws of these Member
States, the company or other legal person has its statutory seat in that State. For the
purposes of the Regulation the company or other legal person is domiciled in that State
of incorporation. The statutory seat is a clear criterion and cannot be changed easily.
The place where a company or other legal person has its statutory seat can be found in
the Articles of Association and in the public registers. However, the notion of ‘stat-
utory seat’ is unknown in the legal systems of the United Kingdom and Ireland. Art. 60
(3) has made a special provision in this respect.

5The notion ‘central administration’ (in French: ‘administration centrale’, in German:
‘Hauptverwaltung’, in Dutch: ‘hoofdvestiging’) means the management and control
centre (the ‘real seat’).4 Although every company or other legal person has a central
administration, this notion is less easier to ascertain than the statutory seat. The
location of the central administration depends on factual circumstances, which have
to be known to the plaintiff in order to decide in which Member State the company or
other legal person can be sued. In practice problems could arise in determining the
place of central administration. The notion has to be understood in an autonomous
way and ought not to be treated identical to the concepts of the national systems of
private international law.

6The notion ‘principal place of business’ (in French: ‹principal �tablissement›, in Ger-
man: ‚Hauptniederlassung‘, in Dutch: ‚hoofdvestiging‘) means the place where the
main business activities are located. This notion is also factual (cf. Art. 4 (2) Rome
Convention) and could give rise to problems, which have to be solved by the forum.

7The notions mentioned in Art. 60 do not have the same content as the notion ‘branch,
agency or other establishment’ used in Art. 5 (5). The notion ‘branch, agency or other
establishment’ refers to a certain degree of dependency between the local entity and
the parent body. The ECJ decided that the concept “implies a place of business which
has the appearance of permanency, such as the extension of a parent body, has a
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management and is materially equipped to negotiate business with third parties so that
the latter, although knowing that there will if necessary be a legal link with the parent
body, the head office of which is abroad, do not have to deal directly with such parent
body but may transact business at the place of business constituting the extension”.5

IV. Company or other legal person

8 Art. 60 is applicable to a company or other legal person or association of natural or
legal persons. It is also applicable to organisations not having legal personality, such as
partnerships according to English law, and the equivalent forms in other legal systems
such as the Italian società semplice, the German offene Handelsgesellschaft and the Dutch
vennootschap onder firma. Art. 60 also applies to the European Economic Interest
Grouping (EEIG) and the European Company (Societas Europaea; SE), which are
entities governed by the respective EC Regulations.6

V. Article 60 (2): special rule

9 In the United Kingdom and Ireland the notion ‘statutory seat’ is unknown. The
Brussels I Regulation had to give a special rule in this respect, which is laid down in
Art. 60 (2). For the purposes of the United Kingdom and Ireland, ‘statutory seat’ means
the registered office or, where there is no such office anywhere, the place of incorpora-
tion. If there is no place of incorporation ‘statutory seat’ can also mean the place under
the law of which the formation took place.

VI. Domicile of Danish companies and legal persons

10 If a company or other legal person has its statutory seat outside the Member States and
its central administration in a Member State, the company is according to Art. 60
nevertheless domiciled in that Member State for the purposes of the Regulation.
Should the same apply if the company or other legal person is incorporated under
Danish law with statutory seat in Denmark and central administration or principal
place of business in a Member State within the meaning of the Brussels I Regulation?
Should the courts of the latter State decide that they have jurisdiction, for instance
under Art. 2, because of the fact that the central administration or the principal place
of business is in the forum State? Or should they apply Art. 53 Brussels Convention,
because Denmark is not a Member State within the meaning of the Brussels I Regu-
lation? In this case the courts shall apply Art. 53 Brussels Convention. If, for instance,
the Danish company has its central administration in the Netherlands, the Dutch
courts, in applying Art. 53 Brussels Convention would have to decline jurisdiction
according to the Brussels I Regulation, since the company is domiciled in Denmark
and the Brussels Convention shall apply.7 If the Danish company has its central ad-
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ministration in Germany, the German courts would also apply Art. 53 Brussels Con-
vention and decide that they have jurisdiction over the company. In both cases the
Brussels Convention applies and not the Brussels I Regulation, since Art. 68 states that
the Regulation supersedes the Brussels Convention between the Member States. Den-
mark, as we have seen, is not a Member State in this respect.8

VII. Relation to the Lugano Convention

11Companies incorporated in Iceland, Norway or Switzerland, could also have their
central administration or principal place of business in a Member State. Should Art. 60
apply or Art. 53 Lugano Convention apply, to which these countries are party? Art. 54
(b) Lugano Convention deals with the relationship between the Brussels Convention
and the Lugano Convention. According to Art. 68 (2) any reference to the Brussels
Convention shall be understood as a reference to the Regulation. Hence, the reference
to the Brussels Convention in Art. 54 (b) Lugano Convention is a reference to the
Brussels I Regulation. If a Swiss company, incorporated under Swiss law, has its central
administration or principal place of business in Paris, the French courts have to choose
between the application of the Brussels I Regulation and the Lugano Convention.
Art. 54 (b) Lugano Convention provides for a rule in this respect: the Lugano Con-
vention shall not prejudice the application of the Brussels Convention. However, the
Lugano Convention shall apply “in matters of jurisdiction, where the defendant is
domiciled in the territory of a Contracting State which is not a member of the Euro-
pean Communities, (. . .)”. If the company is domiciled in Switzerland (or in Iceland or
Norway, as the case may be), the Lugano Convention shall apply. In order to determine
where the company (or other legal person) is domiciled, the courts of EU Member
States shall apply Art. 60. Therefore, a Swiss company with central administration or
principal place of business in France, is domiciled in France for the purposes of the
Brussels I Regulation and can be sued in the French courts according to Art. 2. The
courts of Member States shall apply Art. 60 to determine where a company is dom-
iciled. If the conclusion is that the company is not domiciled in a Member State, but in
Switzerland (Iceland or Norway respectively), the jurisdiction rules of the Lugano
Convention shall apply.

VIII. Article 60 (3): domicile of trusts

12Art. 60 (3) provides for the determination of the domicile of a trust. This provision,
which already existed in Art. 53 (2) Brussels Convention, is necessary in view of Art. 5
(6) regarding the special jurisdiction for trusts. In order to determine whether a trust is
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domiciled in the Member State whose courts are seised of the matter, the court shall
apply its rules of private international law. The geographical centre of operation can be
seen as the domicile of a trust.9 In common law systems, in which trusts are common,
the application of Art. 60 (3) will not lead to problems. In the United Kingdom, for
instance, a trust is domiciled in a part of the United Kingdom if and only if the system
of law of that part is the system of law with which the trust has its closest and most real
connection.10

13 In civil law countries the application of Art. 60 (3) can be more problematic, because
rules of private international law regarding trusts could be lacking or not developed as
yet, since trusts might not always be recognised in the internal laws of these countries.11

The Hague Trust Convention can be of some help in this respect.12 Art. 7 Hague Trust
Convention gives a conflicts rule for the applicable law to a trust. Where no applicable
law has been chosen, a trust shall be governed by the law with which it is most closely
connected. In this respect reference shall be made in particular to “a) the place of
administration of the trust designated by the settlor, b) the situs of the assets, c) the
place of residence or business of the trustee, d) the objects of the trust and the places
where they are to be fulfilled”. These criteria can be of any use in determining the
domicile of the trust within the meaning of Art. 60 (3).13

Article 61

Without prejudice to any more favourable provisions of national laws, persons domiciled in a
Member State who are being prosecuted in the criminal courts of another Member State of
which they are not nationals for an offence which was not intentionally committed may be
defended by persons qualified to do so, even if they do not appear in person. However, the
court seised of the matter may order appearance in person; in the case of failure to appear, a
judgment given in the civil action without the person concerned having had the opportunity
to arrange for his defence need not be recognised or enforced in the other Member States.
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I. Ratio legis and general considerations

1The ratio legis underlying Art. 61 is to safeguard certain minimum standards of fairness
towards the accused if only minor charges are at stake. His position to defend himself
shall be enhanced particularly in regard to traffic offences.1 The defendant’s right to
stay personally absent whilst obtaining proper representation diminishes the danger of
the defendant being apprehended and detained when appearing in court, whereas his
home country would not proliferate him.2 Furthermore, bargaining for a mild sentence
in the criminal proceedings, the defendant could subdue to settlement proposals which
he would refuse in an isolated civil proceedings.3 Art. 61 safeguards and makes truly
effective the defendant’s ability to defend his civil interests without having to submit
personally to the criminal jurisdiction of the court.4 After the first clause of Art. 61
establishes the standard, the second clause draws the appropriate consequences, firstly
for the criminal court and secondly for the courts in other Member States before which
enforcement of the eventual judgment is sought.

2Art. 61 is the immediate successor to Art. II Protocol Brussels Convention which has
been integrated almost to the letter into the wording of the present provision. It must
be read primarily in conjunction with Art. 5 (4) which provides for international
jurisdiction in civil annex or ancillary proceedings in criminal courts. Yet it stretches
beyond Art. 5 (4) and covers criminal proceedings in the state in which the accused is
domiciled or where a forum damni can be found, too.5 Insofar it purports to answer and
counter some particularities of the law of criminal proceedings in the Roman countries
where someone can be accused in their absence.6 Also one must bear in mind that in
some Member States (for instance in France, Belgium and Luxembourg) a criminal
verdict is regarded as conclusive in subsequent civil proceedings, whereas in others
(like the United Kingdom) it may have substantial evidential effect; a defendant may
therefore be prejudiced, perhaps irretrievably, in the defence of his civil interests if he
is not able to arrange for his defence at his criminal trial.7

3The restrictions which Art.1 imposes on the scope of the application of the entire
Brussels I Regulation, have also to be borne in mind. Art. 61 must not be misunder-
stood as intervening in pure criminal proceedings by ordering the Member States to
alter their national rules on criminal proceedings throughout. In substance, and asses-
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sing the impact of Art. 1 (1) appropriately, it appears that its scope of application is
limited to criminal proceedings, which include civil liability as their object, at least in
the future anyway.8

II. Defendant’s right to stay away from the proceedings in person

4 The first sentence permits the accused/defendant in criminal proceedings to allow a
qualified person to provide for his defence as he is not forced to appear in person and to
attend the court proceedings in person. Such qualified persons are of course primarily
(but not necessarily) lawyers established in the forum state. Two additional prerequi-
sites have to be fulfilled: Firstly, the charges at stake must be for an offence that was
unintentionally committed. An autonomous interpretation abstracted from the parti-
cularities of the national legal orders of the Member States is required.9 Insofar the
English text is easier to understand and more intelligible than for instance the German
text which relates to ,,fahrlässig begangene Straftat“. Any reference to negligence or
alike should be avoided having in mind the differences between the national concepts
of the law in this particular area. Likewise the English “offence” gives less reason for
misinterpretations than the German ,,Straftat“, the latter calling for an answer to the
question whether minor offences prosecuted as Ordnungswidrigkeiten should be inclu-
ded (the answer being affirmative). As only minimum standards shall be guaranteed by
Art. 61, national standards already in force or later-on introduced as a means of law
reform which are more favourable to the accused/defendant, are expressly reserved. In
this respect, Art. 61 does in no way anticipate full harmonisation including the intro-
duction of maximum standards. Yet, it does supersede national law in the event that
the national law in question does not comply with the minimum standards envisaged.10

5 Nevertheless, an inconsistency hard to swallow and even harder to explain is why such
minimum standards, as provided for by Art. 61 pr., are only required with regard to
charges concerning unintentional offences non-intentionally committed whereas
charges of offences and crimes intentionally committed would demand this a minore
ad maius; in the latter event the need for protection and minimum standards is even
higher.11 The whole matter is intrinsically linked with the right for proper representa-
tion by a defence lawyer as an important sub-issue of the right for a fair trial, a funda-
mental right which can be found in the constitutional traditions of all Member States12

and in the European Convention for the Protection of Human Rights and Fundamen-
tal Freedoms. The accused does not dispose off, nor waive, nor in any other way lose
such right simply by not appearing in person at the trial.13 Otherwise fugitives, who are
accused in their absence, would be deprived of such a right. At least, there should not
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be an automatic duty of other Member States to recognise and enforce such civil
judgment and there should not be any kind of conclusion e contrario derived from
Art. 61.14

6Another incident calling for improvement in the course of later revisions is the po-
tentially discriminatory restriction to the accused or defendant who is not a national of
the forum state. Insofar Art. 12 EC Treaty might be violated contemplating the position
of forum state nationals.15

III. Court orders to appear in person and consequences for recognition and
enforcement in other Member States

7Nevertheless, the court seised of the matter may order an appearance in person. In this
regard it is not restricted by the judicial power vested in it by the national law of the
forum state. Art. 61 does not overrule such power but expressly recognises it by virtue of
the second sentence in principio. Depending on its own rules of proceedings, the court
may even issue a verdict without hearing counsel for the defence if the accused fails to
comply with an order to appear in person.

8Although the judgment in the annexed and ancillary civil proceedings might suffer
and not be recognised in other Member States. Art. 61 in fine allows for discretion with
regard to the recognition and enforcement of such decisions.16 It should not be inter-
preted as requiring the courts seised in other Member States to automatically refuse
recognition or enforcement.17 The discretion of the courts may be guided or restricted
by their respective national legislation.18 Seen systematically in the overall context of
the Brussels I Regulation in its entirety, Art. 61 in fine relates to Art. 34 and defines
another ground on which recognition could be denied. Yet it goes an important step
beyond Art. 34 insofar as the restrictions imposed upon the court at first instance in
the enforcement proceedings pursuant to Art. 41 do not appear to be applicable. At
least they are not expressly reserved. Hence, it appears possible that even such a court
at first instance can decide the matter ex officio if the respective aspect is brought to its
knowledge (by whomsoever).

9For the sake of ultimate clarity it might be added that even Art. 61 in fine does not deal
with the recognition and enforcement of the criminal verdict as such. Insofar Art. 1 (1)
defines a clear and upheld borderline. In spite of the imminent, but not exhaustive
links to Art. 5 (4) it should be clear that not only ancillary civil proceedings, in the
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technical sense, are envisaged.19 The case of subsequent or separate civil proceedings
pose the same question, and safeguarding human rights and establishing minimum
standards should not depend on technicalities such as whether proceedings are joint
or not.

10 Surrounding Art. 61 another issue arises and ought to be solved: Are courts in other
Member States bound and obliged to recognise and enforce judgments rendered in
civil annex proceedings to criminal trials insofar as Art. 61 does not apply? Submitted,
such an argumentum e contrario does not stand. The courts in other Member States are
entitled to take full account of Art. 34, in particular, their respective national public
policy under Art. 34 (1) if the defendant was tried for allegations of intentional wrong-
doing.20 If judicial support for this contention is required, it is amply provided by
Krombach v. Bamberski where the ECJ without doubting the validity of this approach
for a second, had recourse to Art. 34 (1).21

Article 62

In Sweden, in summary proceedings concerning orders to pay (betalningsfçrel�ggande) and
assistance (handr�ckning), the expression “court” includes the “Swedish enforcement ser-
vice” (kronofogdemyndighet).

1 In principle, Artt. 2-24 are only concerned with court proceedings, i.e. proceedings
before a court of justice. Proceedings before mere administrative bodies or other gov-
ernment officials following their own rules are generally excluded mainly as they are
not civil and commercial affairs. Yet in some rare instances administrative bodies are
also involved in the sound administration of justice. Accordingly they should be in-
cluded. Art. 62 expressly does so for two Swedish summary proceedings before the
kronofogdemyndighet1 extending the rules on jurisdiction to them.2 The kronofogde-
myndighet which has to perform tasks in other Member States fulfilled by courts3

expressly gains a status equivalent to that of a court. Consequentially, its decisions are
decisions under Art. 32 and are privileged with regard to recognition and enforcement
according to the provisions of Art. 62 as well.4 The entire purpose of Art. 62 is to widen
the notion of “court” also under Art. 32.5 Art. 62 is provoked by particularities of
Swedish procedural law and had its immediate predecessor in Art. V a Protocol Brussels
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Convention.6 Since this provision also covers a Danish body it still is applicable with
regard to Denmark.

2A parallel special provision can be found in Art. V a Protocol No.1 Lugano Conven-
tion:7 According to this provision, in maintenance matters the notion of “court” also
covers certain Danish, Islandic and Norwegian administrative bodies. This provision
lists the Finnish “ulosotonhaltija/çverexekutor” as well. Yet the latter did not make its
way in Art. 62, for whichever reason. At first glance this supports an argumentum e
contrario whereas in substance an analogy to Art. 62 or a continuous and still conti-
nuing application of Art. Va Protocol No.1 Lugano Convention appears more appro-
priate and better justified. Editorial neglect should not alter substance.

Article 63

(1) A person domiciled in the territory of the Grand Duchy of Luxembourg and sued in the
court of another Member State pursuant to Article 5 (1) may refuse to submit to the juris-
diction of that court if the final place of delivery of the goods or provision of the services is in
Luxembourg.
(2) Where, under paragraph 1, the final place of delivery of the goods or provision of the
services is in Luxembourg, any agreement conferring jurisdiction must, in order to be valid,
be accepted in writing or evidenced in writing within the meaning of Article 23 (1) (a).
(3) The provisions of this Article shall not apply to contracts for the provision of financial
services.
(4) The provisions of this Article shall apply for a period of six years from entry into force of
this Regulation.
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7 Kropholler Art. 62 note 2; Geimer/Schütze Art. 62 note 2.



I. Ratio legis

1 The Grand Duchy of Luxembourg is a small country. Consequentially its economy is
very closely, if not in extrinsically linked with the economies of its neighbouring
countries, notably Belgium. Performance under contracts would in most instances
occur in the neighbouring countries. Hence, parties domiciled in Luxembourg would
be regularly subjected to (special) jurisdiction elsewhere. This danger was first fought
by Art. I Protocol Brussels Convention,1 and now by Art. 63. The Luxembourg courts
and the Luxembourg advocacy shall be prevented from being drained out.2 The effect
shall be to reserve some caseload for them without expressly doing so.

2 Art. 63 privileges Luxembourg, her inhabitants and her judiciary. Whether it would
survive a challenge based on discrimination under Art. 12 EC Treaty may be question-
able at least.3 Why should Luxembourgian not be able to defend themselves before
Belgian courts? 4 It should be borne in mind, that Luxembourg profits in a particular
manner from cross-border transactions, and if one accepts, in the first step, a rationale
that the judiciary of Luxembourg shall be protected, this raises the question as to why
no exception to the other heads of jurisdiction contained in Art. 5 or Art. 6 has been
made.5 Politically, Art. 63 does not withstand scrutiny all too well.6

II. Legislative history

3 Art. 63 is with some modifications the successor to, and the heir of, Art. I Protocol
Brussels Convention. As to substance (2) made quite some step in the direction of
normality under Art. 23.7 The most vital addition is (4) restricting the lifetime of the
Luxembourg privilege to a mere six years. The death knell for this privilege has already
sounded. The government of Luxembourg has obliged itself to prepare the economy of
the Grand Duchy for the “new realities” whereas the Commission will monitor the
development in Luxembourg closely and sympathetically in its forthcoming report
under Art. 73. Both parties have issued a Joint Declaration to this extent, the wording
of which is reproduced infra.8 Whether the Commission will recommend to the Coun-
cil to grant an extension of the period of expiry before the date set in (4) is reached is
highly speculative.9
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1 Report Jenard p. 63.
2 Report Jenard p. 63; BGH ZIP 2003, 1417, 1418; OLG D�sseldorf RIW 2006, 632, 634; Geimer/Schütze

Art. 63 note 1.
3 Tagaras, RCDIP 77 (1988), 93, 94; id., CDE 2003, 399, 428.
4 Matthias Lehmann, IPRax 2005, 109, 111.
5 Matthias Lehmann, IPRax 2005, 109, 111.
6 Cf. only Lagarde, RCDIP 69 (1980), 342; Schack, Internationales Zivolverfahrensrecht (3rd ed. 2002)

para. 275; Czernich, in: Czernich/Tiefenthaler/Kodek note 1; Matthias Lehmann, IPRax 2005, 109, 111.
7 Infra note 13.
8 Infra Art. 73 note 4.
9 Cf. Staudinger, in: Rauscher Art. 63 note 2.



III. Personal scope of application

1. Defendant’s domicile in Luxembourg

4Domicile is measured by the general yardstick provided by Art. 59. As far as (1) is
concerned the relevant point of time for judging where a person has its domicile, is the
time when the writ is issued.10 Otherwise the insecurity piled on the plaintiff would be
unjustified. The plaintiff must have a means to calculate whether the defendant could
possibly avail himself of (1). Accordingly, a person who was domiciled elsewhere and
transfers his domicile to Luxembourg after the writ was issued, can not invoke (1).11 For
the sake of procedural efficiency, matters should be judged differently in the reverse
situation in which a defendant, who was domiciled in Luxembourg at that point of
time, later-on moved out of Luxembourg: It would not make all too much sense to
allow such a person to raise the defence provided by (1) just in order to be sued again
(and this second time successfully) in the very same court the instant after the case was
dismissed.12

2. Companies with seat in Luxembourg

5An open question to-date is to whether only physical persons can benefit from (1) or
(2) or whether also companies, the seat of which are located in Luxembourg by virtue
of Art. 60, can profit from the protection granted. The answer depends on the rationale
underlying (1) and (2): If the protection of defendants domiciled in Luxembourg is
foremost and thus some kind of – cum grano salis – consumer protection was identified
as this rationale, the first approach ought to prevail. If on the other hand a reservation
for the judiciary in Luxembourg, to prevent the deprivation of any caseload, is envi-
saged, the latter approach would become more convincing. Telling from the legislative
history of Art. I Protocol Brussels Convention, the entire special rule was developed in
order to prevent the judiciary and the advocacy of Luxembourg from becoming drained
out. This rationale is better fitted to, and served by, a rather extensive interpretation of
the personal ambit.13

6Consumer protection, as such, was not an issue in the drafting process at all. No
reference to Art. 15 is discernible in the travaux préparatoires. The case was slightly
different with regard to Art. Ia Protocol Lugano Convention and Switzerland, though,
since Switzerland claimed the exception in order to obey Art. 59 BV as part of her own
constitution. Yet it may be difficult to transfer this very particular issue back to the
interpretation of the reservation in favour of Luxembourg. At least the pendulum does
not swing back. Eventually, the die is cast by Art. 60 (1) pr.: As a matter of principle
the notions of “person” and “domicile” in the Brussels I Regulation are not restricted to
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10 Geimer/Schütze Art. 63 note 2.
11 Geimer/Schütze Art. 63 note 2.
12 Geimer/Schütze Art. 63 note 2.
13 BGH ZIP 2003, 1417, 1418; Geimer/Schütze Art. 63 note 3.



physical persons and domicile in their literal meaning. Any indications and impres-
sions which could therefore be possibly derived from the wording in the direction of a
restriction to physical persons are falsified. The courts most frequently confronted with
Art. I Protocol Brussels Convention, namely the Belgian courts, in the past very
pragmatically and without even posing the question applied that provision to compa-
nies with their respective seats in Luxembourg.14

7 Furthermore, giving Art. 60 (1) its full fledge, it should not matter which of the three
elements listed in Art. 60 (1) can be located in Luxembourg; even the statutory seat
suffices, and it cannot be demanded that the company has its siège réel in Luxem-
bourg.15 Matters might have been different under Art. 53 Brussels Convention and Art.
I Protocol Brussels Convention,16 but now the case appears clear, and any distinguish-
ing between the three limbs of Art. 60 (1) must be disallowed.17 Whether it was
admissible to disqualify a company holding its statutory seat in Luxembourg as a mere
mailbox in the past,18 should not be asked anymore under Art. 60 (1) where the
statutory seat is a connecting factor in its own right.

IV. Restriction to Art. 5 (1)

8 (1) permits a defendant domiciled in Luxembourg to refuse to submit to the jurisdic-
tion of a court designated by Art. 5 (1). But an additional requirement has to be
fulfilled: the final place of delivery of the goods or provision of the services must be
in Luxembourg. Without the provision either of these limbs, no additional defence will
arise. Hence, even a defendant domiciled in Luxembourg does not benefit from (1) if
the final place of delivery of the goods or provision of the services is not in Luxembourg
but elsewhere. He does not have such defence, either, if the contract at stake is neither
a contract for the sale or delivery of goods nor a contract for the provision of services.19

Other contracts than those for the sale of goods or for the provision of services cannot
fulfil the additional requirement per definitionem.

9 (1) grants only an option for the defendant who is by no means whatsoever compelled
to exercise this option. If the defendant enters an appearance without raising a defence
that the court lacks jurisdiction pursuant to (1), a tacit submission by virtue of Art. 24
should be regarded as prevailing over (1).20 Even less, the court seised is obliged to raise
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14 Cf. only Trib. comm. Arlon TBH 1997, 321 with Art. 63 note Ekelmans; Rb. Kh. Hasselt TBH 1998,

404, 406.
15 Staudinger, in: Rauscher Art. 63 note 4.
16 Cf. BGH ZIP 2003, 1417, 1418; Rb. Kh. Hasselt TBH 1998, 404, 406.
17 Disregarded by Geimer/Schütze Art. 63 note 3.
18 Cf. BGH ZIP 2003, 1417, 1418 on the one hand and Thode, WuB VII B. Art. 5 EuGV� 1.03, 1002,

1003 on the other hand.
19 Cf. only Leible, in: Hirte/Bücker (eds.), Grenz�berschreitende Gesellschaften (2005) § 11 Art. 63

note 20.
20 Justé, TBH 1992, 899, 900; Geimer/Schütze Art. 63 note 4.



or check the issue ex officio21 or to notify the defendant of his right. The defence has to be
raised in accordance with the procedural rules on defences as prescribed by the forum state.22

Although some authority exists to the contrary,23 it is submitted that the defendant
must avail himself expressly of (1) so that a defence that generally alleges a lack of
jurisdiction of the forum does not suffice.24 If the court has neglected a defence raised
under (1) and rendered judgment in spite of such defence, the courts in other Member
States and even in Luxembourg nevertheless are bound to recognise and enforce this
judgment since Art. 35 (1) does not refer to (1).25 Art. 63 is only applicable in the
context of jurisdiction, not in the context of recognition and enforcement.26

10Although the place of final delivery must not be equated with the place of perform-
ance,27 the advent of Art. 5 (1) (b) has greatly diminished and reduced the importance
of (1) and renders (1) almost nugatory: Pursuant to Art. 5 (1) (b), the place of per-
formance of any obligation under a contract for the sale of goods is the place where the
goods were delivered or should have been delivered whilst under a contract for the
provision of services the place of performance of any obligation is located where the
services were provided or should have been provided. The former coincides with the
final place of delivery and the latter with the place of provision of services in almost
every possible instance.28 This is the more puzzling since the initial wording of Art. I
Protocol Brussels Convention did not contain a like restriction and additional require-
ment. To distinguish between the place of performance under Art. 5 (1) (b) on the one
hand and the place of final delivery under (1) on the other hand appears seductive at
first glance,29 but might not withstand scrutiny. Yet the place of final delivery might be
understood as the place where the buyer or customer immediately bears fruit with
either the goods or services.30 With employment contracts being relocated to Artt.
18-21, the Luxembourg privilege does not extend to them anymore, either.31
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21 Tagaras, RCDIP 77 (1988), 93, 95; Justé, TBH 1992, 899, 900.

But cf. contra Rb. Kh. Hasselt TBH 1992, 897, 898.
22 CA Paris D. 1975 jur. 396 with note Droz = Gaz. Pal. 1975 jur. 53 with note Franck; Kropholler Art. 63

note 3.
23 Cf. Cass. RCDIP 77 (1988), 92, 93.
24 Tagaras, RCDIP 77 (1988), 93, 95.
25 CA Luxembourg Pas. lux. 2000, 200; Cour sup. Luxembourg Pas. lux. 1974, 425 = RCDIP 64 (1975),

662 with note Droz; Cour sup. Luxembourg Pas. lux. 1976, 230; Geimer, WM 1976, 830, 837; Hubeau,

J. trib. 1977, 402; Kaye p. 525; Justé, TBH 1992, 899, 901; Kropholler Art. 63 note 3; Burgstaller/

Neumayr Art. 63 note 4 (Oct. 2002). Erroneously contra CA Luxembourg Pas. lux. 1991, 157, 160 et

seq.; Pr�s. Trib. arr. Luxembourg RCDIP 64 (1975), 660, 661 and de Bournonville, J. trib. 1977, 249; id.,

J. trib. 1977, 402.
26 Lagarde, RCDIP 64 (1975), 665, 666.
27 OLG D�sseldorf RIW 2006, 632, 634.
28 Staudinger, in: Rauscher Art. 63 note 3.
29 Cf. Kropholler Art. 63 note 2.
30 Kropholler Art. 63 note 2; cf. also OLG D�sseldorf RIW 2006, 632, 634; LG Trier IHR 2004, 115, 116.
31 To the same result already previously for teleological reasons Cass. JCP 2005 IV 1975; Mourre/Lahlou,

Rev. dr. aff. int. 2005, 509, 523.



V. Restriction to Art. 23

11 The courts of Luxembourg are also to a certain degree protected against their deroga-
tion by way of agreement. Clauses conferring jurisdiction upon courts in other Member
State against defendants domiciled in Luxembourg are thus subject to more stringent
conditions than those contained in Art. 23:32 If the final place of delivery of goods or of
the provision of services is in Luxembourg, any agreement on jurisdiction by the parties
to the contract must be in writing or evidenced in writing and is subject to an express
and special acceptance by the party domiciled in Luxembourg. (2) so demands as a
prerequisite for the (formal) validity of the jurisdiction clause. Yet (2) only applies to
agreements on jurisdiction, not to true agreements on the place of performance.33

12 The level of formality to be complied with is enhanced compared to Art. 23. The less
formal options under Art. 23, namely Art. 23 (1) (b) and (c), are ruled out e contrario34

as writing or evidence in writing as confirmation of an oral agreement is required.
Whether Art. 23 (2) is also deemed inapplicable, depends on whether Art. 23 (2) is
regarded as constitutive or as declaratory, in the latter case only stating what could
equally be derived, without Art. 23(2), from Art. 23 (1) (a) already. A dynamic inter-
pretation of “writing” strongly advocates for the second approach.35 A specific argu-
ment in favour of applying Art. 23 (2) flows from its wording: Art. 23 (2) elevates the
electronic form to a rank equal to writing. Hence, if jurisdiction clauses in writing are
reserved, “writing” should be understood in the light of the extension or clarification as
the case may be, effected by Art. 23 (2).

13 Compared to Art. I (2) Protocol Brussels Convention, (2) has already taken a step, if
not a quantum leap forward towards normality and is more lenient and less formalis-
tic.36 Art. I (2) Protocol Brussels Convention or Protocol No. 1 Lugano Convention
requires an express and special acceptance of the agreement on jurisdiction by the
party domiciled in Luxembourg. Both requirements must be cumulatively fulfilled.37

The first condition is not satisfied unless the agreement conferring jurisdiction is
contained in a contract clause which is specially and exclusively devoted to it.38

Hence, a combined ”Law and Jurisdiction” clause would not do the trick, unless at
least, a separate paragraph is exclusively concerned with jurisdictional issues. Further-
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32 Porta-Leasing GmbH v. Prestige International SA (Case 784/79), [1980] ECR 1517, 1523 para. 6.
33 Laenens, TBH 1980, 587.
34 Kropholler Art. 63 note 4; Gaudemet-Tallon para. 141; Geimer/Schütze Art. 23 EuGVVO Art. 63

note 80.
35 Mankowski, RabelsZ 63 (1999), 203, 214.219; id., in: Rauscher Art. 23 EuGVVO Art. 63 note 15;

Kaufmann-Kohler, in: Boele-Woelki/Kessedjian (eds.), Internet: Which Court Decides? Which Law Is

Applicable? (1998), p. 89, 130; Junker, RIW 1999, 809, 813; Boele-Woelki, BDGesVR 39 (2000), 307,

322.
36 Kropholler Art. 63 note 4; Layton/Mercer para. 30.044.
37 Porta-Leasing GmbH v. Prestige International SA (Case 784/79), [1980] ECR 1517, 1523 para. 7.
38 Porta-Leasing GmbH v. Prestige International SA (Case 784/79), [1980] ECR 1517, 1523 para. 7.



more, express and special acceptance would not exist if the party domiciled simply
signed a contract containing the jurisdiction clause, but demands this party to sign the
jurisdiction clause as such.39 Even less Standard Terms and Conditions provided by the
other party, not specifically signed by the Luxembourg party, can suffice for the pur-
poses of Art. I (2) Protocol Brussels Convention.40 Fortunately, a separate piece of
writing comprising exclusively the jurisdiction clause is not required.41 (2) now keeps
the ordinary track and refers implicitly to Art. 23 (1) 3 (a).42 Jurisdiction clauses in
Standard Terms and Conditions of the other party now can suffice if the yardstick as to
consensus and writing or confirmation in writing are complied with.43 But jurisdiction
clauses imprinted on invoices still do not suffice.44

14Another step away from Art. I (2) Protocol Brussels Convention is the introduction of
the additional requirement resembling (1) that the final place of delivery of goods or
provision of services must be located in Luxembourg. The ambit of the exception is
further limited and becomes ever more restrictive. For the sake of clarity it might be
added that the court seised might still have jurisdiction, but on other grounds, if a
jurisdiction clause declaring it competency fails by virtue of (2).45

VI. Exemption for contracts for the provision of financial services

15An express exemption from the remainder of the article is provided for in (3) with
regard to contracts for the provision of financial services. Apparently the other Mem-
ber States feared that Luxembourg would become too much of a “jurisdiction haven”
and a cornerstone of an evasive strategy for companies offering financial services if
Art. 63 had been extended to this sector. The relatively large scale of Luxembourg’s
financial services industry militated it being given any protection beyond that avail-
able to its competitors in other Member States.46 Furthermore it would not be sensible
to protect banks and service providers whereas, in general, a privilege for buyers and
customers of service providers is intended.47
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39 Porta-Leasing GmbH v. Prestige International SA (Case 784/79), [1980] ECR 1517, 1524 para. 8; OLG

Schleswig RIW 1997, 555; Trib. comm. Bruxelles TBH 1980, 51 with note Watté; Rb. Kh. Hasselt

TBH 1992, 897, 898 with note Justé; Ekelmans, TBH 1991, 433, 437.
40 Rb. Kh. Veurne TBH 1998, 401 et seq.
41 Porta-Leasing GmbH v. Prestige International SA (Case 784/79), [1980] ECR 1517, 1524 para. 8.
42 Kropholler Art. 63 note 4; Geimer/Schütze Art. 23 Art. 63 note 80.
43 Burgstaller/Neumayr Art. 63 note 3 (Oct. 2002). A stricter interpretation is applied by LG Trier IHR

2004, 115, 116.
44 LG Trier IHR 2004, 115, 116. Cf. OGH �JZ 2001, 565, 566 = EvBl 2001/129 (under Art. I Protocol

No.1 Lugano Convention).
45 Justé, TBH 1992, 899, 901.
46 Layton/Mercer para. 30.045.
47 Kropholler Art. 63 note 5.



16 As the notion of “financial services” is not defined in (3) itself, Art. 2 Directive 2002/
65/EC48 might provide a helping hand, although it was conceived only after the
Brussels I Regulation entered into force and can thus not be taken literally and tech-
nically as the model after which (3) was designed. Arguably, this could gain some
support from Art. 3 (1) 1st lemma Directive 97/7/EC employs the same terms and was
in force before the Brussels I Regulation was even negotiated. Further support can be
derived from Art. 3 (1) (3) (f) Directive 2002/65/EG which expressly prescribed an
obligation49 to direct attention to jurisdiction clauses.50 Be that as it may, with regard
to contracts for the provision of financial services Art. 5 (1) and Art. 23 are in full
sway.

VII. Date of expiry

17 In order to confine special provisions for certain areas giving respect to the national
traditions of certain Member States, as contained in the previous conventions, to an
absolute minimum, (4) lets the effect of (1) to (3) expire on 29 February 2008.51

Recital (27) explains that such respect will only be retained for a fixed period of tran-
sition.

Article 64

(1) In proceedings involving a dispute between the master and a member of the crew of a
seagoing ship registered in Greece or in Portugal, concerning remuneration or other condi-
tions of service, a court in a Member State shall establish whether the diplomatic or consular
officer responsible for the ship has been notified of the dispute. It may act as soon as that
officer has been notified.
(2) The provisions of this Article shall apply for a period of six years from entry into force of
this Regulation.

1 Art. 64 is the successor to Art. V b Protocol Brussels Convention and Art. V b Protocol
No. 1 Lugano Convention. Originally, it was generated by a Danish desire since Den-
mark claims to have exclusive international jurisdiction for lawsuits between a seaman
and the captain of a Danish ship and has nurtured such a tradition even in her Con-
sular Accords and Treaties.1 Leading on from the origins of this provision, it was later
extended to Greek and Portuguese ships in the wake of the respective Accession
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48 Directive 2002/65/EC of the European Parliament and of the Council of 23 September 2002 con-
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49 On this obligation Heiss, IPRax 2003, 100, 102.
50 Cf. Staudinger, in: Rauscher Art. 63 note 1 fn. 3.
51 Layton/Mercer para. 30.045.

1 Report Schlosser para. 132; Kropholler Art. 64 note 1; Staudinger, in: Rauscher Art. 64 note 1; Geimer/
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Conventions (Art. 9 Second Accession Convention with regard to Greece and Art. 23
Third Accession Convention with regard to Portugal) whereas on the express request
of the Irish delegation Irish ships were covered in Art. V b of either Protocol,2 but
dropped eventually out of (1). Art. V b Protocol No.1 Lugano Convention also covers
Islandic and Norwegian ships. As Denmark is not a Member State pursuant to Art. 1
(3), her ships are not included in (1).

2(1) does not establish a special rule on jurisdiction, but only introduces an additional
procedural requirement: The court has to safeguard that diplomatic protection is
available by ensuring the respective representative of the flag state is notified. In this
regard the court has to check proper notification. Analogous with Art. 26 the courts
must act of their own motion.3 But (1) 1 does not request the court to provide for the
notification itself.

3In contrast to Art. Vb Protocol Brussels Convention and Art. Vb Protocol No.1
Lugano Convention the court is not bound to stay the proceedings, either and even
less, to declare itself competent under certain circumstances.4 To the contrary, (1) 2
permits the court to proceed and decide if the diplomatic representative or officer has
been notified.

4Like Art. 63 (4), (2) restricts (1) to a lifetime of six years terminating on 29 February
2008. Recital (27) explains this with paying due respect to certain areas where the
previous Conventions contained special provisions reflecting national traditions of
single Member States, but only for a period of transition.5

Article 65

(1) The jurisdiction specified in Article 6 (2), and Article 11 in actions on a warranty of
guarantee or in any other third party proceedings may not be resorted to in Germany and
Austria. Any person domiciled in another Member State may be sued in the courts:
(a) of Germany, pursuant to Articles 68 and 72 to 74 of the Code of Civil Procedure (Zivil-

prozessordnung) concerning third-party notices,
(b) of Austria, pursuant to Article 21 of the Code of Civil Procedure (Zivilprozessordnung)

concerning third-party notices,
(c) of Hungary, pursuant to Articles 58 to 60 of the Code of Civil Procedure (Polg�ri per-

rendtart�s) concerning third-party notices.
(2) Judgments given in other Member States by virtue of Article 6 (2), or Article 11 shall be
recognised and enforced in Germany, Austria and Hungary in accordance with Chapter III.
Any effects which judgments given in these States may have on third parties by application
of the provisions in paragraph 1 shall also be recognised in the other Member States.

2 Geimer/Schütze Art. 64 note 2.
3 Layton/Mercer para. 30.047.
4 Kropholler Art. 64 note 2; Staudinger, in: Rauscher Art. 64 note 1.
5 Staudinger, in: Rauscher Art. 64 note 1.
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I. Ratio legis

1 In some Member States actions for warranty or guarantee or genuine third party pro-
ceedings do not exist in their procedural codes. Art. 65 pays due attention to this
particularity. This had to be dealt with in two regards, namely jurisdiction on the one
hand and recognition and enforcement on the other. The first issue is addressed by (1),
the second by (2). Unlike some other provisions of Chapter V, Art. 65 does not expire
at a given date of time.

II. Legislative history

2 Germany being an initial Member State of the original Brussels Convention of 1968,
she requested paying due respect to her national procedural law providing for the
Streitverkündung only. Accordingly, Art. V Protocol Brussels Convention was drawn
up very much along the same lines, which can still be found in Art. 65. On the occa-
sions of the numerous accessions some Member States which followed the German
model of Streitverkündung joined the list whereas in substance not all alterations were
administered to Art. V Protocol Brussels Convention. Art. 65 is its direct successor.
The most recent new entry is Hungary as of 1 May 2004 added on the occasion of the
2003 Act of Accession.
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III. Member States concerned

3As per today only three Member States follow the German model of Streitverkündung
disposing of actions for warranty, namely Germany herself, Austria and Hungary. The
list contained in both paragraphs of Art. 65 appears to be exhaustive and conclusive at
first glance. Although, a puzzling case however is Spain: Art. V Protocol No. 1 Lugano
Convention features Spain also whereas Art. V Protocol Brussels Convention even
after the Fourth Accession Convention of Donosta-San Sebastian does not. The
conundrum would be solved by applying Art. V Protocol No.1 Lugano Convention
by way of analogy.1 This way, however, is said to be barred in the event of Art. 65 in
which Spain is not expressly mentioned.2 But the reason for not expressly including
Spain in Art. V Protocol Brussels Convention simply was through technical difficulty
and the feared asynchrony from the reference since the instrument concerned was
introduced into Spanish law not by legislative intervention, but as judge-made law
judicially.3 Considering this, the analogous application still appears to be the best
solution by far (also with regard to Greece and Sweden4). The case for an argumentum
e contrario is less strong and in fact rather weak, quite contrary to the first impression
gained. Art. 65 can be taken as an express provision for the countries namely listed and
serves its purpose well without being treated as exhaustive.5

IV. Streitverk�ndung (third party notice)

4The Streitverkündung does not add the third party as a true and genuine, full-fledge
party to the proceedings, but only elevates it into a special participating role. It has to
be distinguished clearly from any motions adding the third party as a true and genuine
party like e.g. the parteierweiternde Widerklage (which in some instances is permitted
under German procedural law). What can be characterised as a Streitverkündung or a
like third party notice must be answered by the lex fori pursuant to a dynamic reference
by (1).6

5Procedural requirements and formalities of the Streitverkündung are a matter of the
national law of the forum.7 This even extends to the issue of whether the Streitverkün-
dung must be served on the third party; Art. 65 itself does not establish any prerequisite
to this aim.8 Neither is international jurisdiction necessary as though the third party
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1 Report Almeida Cruz/Desantes Real/Jenard para. 22; Mansel, in: Wieczorek/Schütze, ZPO, Vol.I /2 (3rd

ed. 1994) § 68 ZPO note 14; id., in: Hommelhoff/Jayme/Mangold (eds.), Europ�ischer Binnenmarkt:

IPR und Rechtsangleichung (1995), p.161, 194-199.
2 Geimer/Schütze Art. 65 note 5.
3 Report Almeida Cruz/Desantes Real/Jenard para. 22.
4 Cf. Mansel, in: Bajons/Mayr/Zeiler (eds.), Die �bereinkommen von Br�ssel und Lugano (1997),

p.177, 188.
5 Mansel (fn.1), p. 161, 196.
6 Mansel (fn.1), p. 161, 191.
7 Mansel (fn.1), p. 161, 186.
8 Mansel (fn. 4), p. 177, 184 et seq.



was added as another defendant to the proceedings.9 The only condition precedent is
that the Regulation itself is applicable by virtue of Art. 2 as the defendant (not the
third party!) is domiciled in a Member State.10

6 If and insofar the lex fori relates to reasons of substantive law for permitting a third
party notice, the PIL of the lex fori must lead to the applicable substantive law.11 Also
for the purposes of Art. 65, the Streitverkündung is effective without further require-
ments being met or against any person to whom it was declared against and to whom it
was properly notified, regardless whether this person later joins, and participates in, the
proceedings or not if the national of the forum decides so.12 Nevertheless, (1) does not
apply directly if the third party is domiciled outside the EU.13 But this is not the end of
the line: Although (1) 2 mention that the third party should have its domicile in a
Member State, this can not be a condition precedent. To the contrary, the rationale
behind Art. 4 (1) indicates that (1) 2 applies a fortiori if the third party is domiciled in a
non-Member State.14

V. Recognition and enforcement

7 With regard to recognition and enforcement the general guideline is crystal-clear:
Since Art. 35 (3) prohibits courts in the State where recognition or enforcement is
sought to examine on which grounds or heads the court giving judgment had based its
jurisdiction save for Art. 35 (1), it must not matter whether actions for warranty or
guarantee on the one hand or Streitverkündung on the other hand are known to the
former State. Accordingly, states adhering to either system are obliged to recognise and
enforce judgments rendered in states of the other system respectively, i.e. regardless
whether their own system comprises the other legal institution or not.

8 Courts in Germany, Austria and Hungary have to recognise and enforce judgments
rendered in other Member States where the courts giving judgment based their juris-
diction on Art. 6 (2).15 The courts in the country where recognition or enforcement is
sought are prevented from checking whether the court giving the original judgments
applied Art. 6 (2) correctly, by virtue of Art. 35 (3).16 The consequences of which,
Art. 6 (2) is becomes by no means irrelevant for parties domiciled in states following
the Germanic system, but could to the contrary gain rather high relevance for expor-
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9 Mansel, in: Wieczorek/Schütze (fn.1), § 68 ZPO note 14; id. (fn.1), p.161, 188. But cf. Bernd Kraft,

Grenz�berschreitende Streitverk�ndung und Third Party Notice (1997) p.111-113: jurisdiction ne-

cessary, but granted by (now) Art. 65; cf. also Taupitz, ZZP 102 (1989), 288, 313 et seq.
10 Mansel (fn.1), p. 161, 189.
11 Mansel (fn.1), p. 161, 186 et seq.
12 OGH TranspR 2004, 251, 254; Czernich, in: Czernich/Tiefenthaler/Kodek, Art. 6 note 17.
13 Mansel (fn. 4), p. 177, 187 et seq.
14 Mansel, in: Wieczorek/Schütze (fn.1), § 68 ZPO note 14.
15 Cf. only BGH IPRax 1998, 205; OLG D�sseldorf RIW 1997, 330; Rechberger, in: FS Rolf A. Sch�tze

(1999), p. 711, 713.
16 Geimer, IPRax 1998, 175; Geimer/Schütze Art. 65 note 3.



ters domiciled there, that deliver to customers in states following the Romanic system17

(and might generate just another incentive to insert a jurisdiction clause in a con-
tract18). Yet the condition of recognition and enforcement under (2) 1 might be
differentiated as to the person concerned (defendant or third party).19

9Au revanche courts in the other Member States are bound by (2) 2 to recognise the
effects of a judgment rendered after a third party notice by a court in state following the
Germanic system of Streitverkündung.20 This applies even if that state is not listed in
(1).21 It is not the Streitverkündung as such that is recognised but the effects ensuing
from it and the judgment reached.22 This has the important consequence that (2) 2 is
applicable even if the third party is domiciled in the forum state or in a non-Member
State.23 Recognition must have the result of conferring on judgments the same au-
thority and effectiveness accorded to them in the state they were given.24 Nevertheless
some problems might remain if for instance time bars or limitation periods are stopped
from running by the applicable substantive law already on a third party notice as such,
thus attributing such effect not to the ensuing judgment, but to aforementioned steps
in the procedure.25

10No further prerequisite exists but the recognition of the judgment against the defen-
dant as such.26 Although, recognition has to be ascertained in accordance with
Art. 34.27 The effects following from the third party notice has have to be ascertained
pursuant to the national law of the court which has given judgment; insofar (2) con-
tains a reference to this national law.28 Procedural effects are envisaged, although
effects in substantive law are of minor quality but still qualify.29 If the judiciary seizes
upon the opportunity from the advent of Art. 65 to introduce procedural effects in
their national law30 this is entirely within the realm of the national law.31 For the
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17 Cf. only Geimer, IPRax 1998, 175; Neumayr, EuGV�/LGV� (1999) p. 39; Czernich, in: Czernich/

Tiefenthaler/Kodek Art. 6 note 17.
18 Czernich, in: Czernich/Tiefenthaler/Kodek Art. 6 note 17.
19 Mansel, in: Wieczorek/Schütze (fn.1), § 68 ZPO note 46; id. (fn.1), p. 161, 249-252; cf. also OLG

Hamburg RIW 1975, 499; OLG Hamm IPRspr. 1976 Nr. 171; LG Hamburg AWD 1974, 403.
20 Cf. only Herbert Roth, IPRax 2003, 515, 516.
21 Mansel (fn.1), p. 161, 212 et seq.
22 Mansel (fn.1), p. 161, 210 et seq.
23 Mansel (fn.1), p. 161, 213 et seq.
24 Report Jenard p. 59.
25 Bernd Kraft (fn. 9), p. 294-301.
26 Cf. only Mansel, in: Wieczorek/Schütze (fn.1), § 68 ZPO note 25, 40; Bernd Kraft (fn. 9), p. 290;

Rechberger, in: FS Rolf A. Sch�tze (1999), p. 711, 715.
27 Herbert Roth, IPRax 2003, 515, 516.
28 Klicka, JBl 1997, 611, 612.
29 Mansel (fn.1), p. 161, 210.
30 As OGH SZ 70/60 = ecolex 1997, 422 with note Oberhammer = JAP 1997/98, 41 with note Chiwitt-

Oberhammer did for Austrian law.
31 Criticising the OGH e.g. Klicka, JBl 1997, 611; Rechberger, in: FS Rolf A. Sch�tze (1999), p. 711.



purposes of recognition and enforcement, it is irrelevant whether the court which
decided the case would have had jurisdiction as against the third party if the third
party had would have also been sued as a proper defendant.32 Furthermore, the express
reference to § 74 ZPO, including its third paragraph, implies that recognition and
enforcement is mandatory in principle even if the third party did not join the pro-
ceedings.33 The grounds, on which recognition can be refused, are the same as in
Art. 34 yet mutatis mutandis and appropriately adapted in relation to the third party.34

11 A lacuna in the overall system is the recognition of the effects of a judgment rendered
after a third party notice in a country which generally follows the Romanic model of
actions for warranty or guarantee, but nevertheless allows the third party notice as an
additional option. This is the case in Italy (denuncia di lite) and in England.35 Al-
though, the case is different with France (jugement commun and chose jug�e oppo-
sable 	 un tiers et 	 lui fermer de ce fait la tierce opposition), since the appel en
d�claration de jugement commun36 adds the third party as a proper and genuine party
to the proceedings.37 As (2) evidently aims at safeguarding recognition (and enforce-
ment) in every possible respect, whichever the model is adopted by the national law of
the court giving judgment, the lacuna should be filled by applying (2) by way of
analogy.38

VI. Discrimination violating Art.12 EC Treaty?

12 Sometimes restricting defendant parties in German, Austrian or Hungarian proceed-
ings to a mere Streitverkündung without an opportunity to add third parties as cross-
defendants is said to shorten their judicial protection in a discriminatory manner
contravening Art.12 EC Treaty as they can not obtain a genuine judgment positively
testifying their position and providing a true title, whereas such an opportunity is
granted to defendants sued in other Member States under Art. 6 (2).39 It remains to
be seen if such allegation will eventually find favour with the ECJ. As long as the ECJ
has not declared Art. 65 to be in contradiction to Art.12 EC Treaty, the former provi-
sion must be applied.
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32 Rechberger, in: FS Rolf A. Sch�tze (1999), p. 711, 715.
33 Mansel (fn.1), p. 161, 215.
34 Cf. in full detail Mansel, Mansel, in: Wieczorek/Schütze (fn.1), § 68 ZPO note 40; id. (fn.1), p.161,

218-223.
35 Parts 20.13, 19.3 (5) CPR 1998 and previously Order 16 r. 4 (4) RSC.
36 Art. 331 (2) ncpc.
37 Mansel (fn.1), p. 161, 237 et seq.
38 Cf. Mansel (fn.1), p.161, 212 et seq.; Stürner, in: FS Reinhold Geimer (2002), p.1307, 1314.
39 Geimer, IPRax 2002, 69, 74; Geimer/Schütze Art. 65 note 6 and Art. 6 note 39.

Contra Schlosser Art. 6 note 8.



VII. Voluntary third party intervention

13Art. 65 deals with the third party notice, i.e. the forced inclusion of a third party forced
by the defendant or the plaintiff, exclusively. This follows unambiguously from the
provisions of the national laws that are referred to. Those laws are solely and strictly
concerned with the said matter. Hence, Art. 65 does not have direct impact on the
treatment of a voluntary third party intervention. The event that a third party volun-
tarily joins the proceedings by its own motion and issues, for instance, an interpleader,
is not expressly covered nor envisaged. But this should not mislead to the assumption
that an argumentum e contrario succumbs and that Art. 65 could not be applied by way
of analogy insofar as containing a suitable and appropriate solution. At least (2) should
be applied by way of analogy, thus guaranteeing recognition (and, if suitable, enforce-
ment) of judgments and their effects as against or in favour of the intervening third
party.40
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Chapter VI
Transitional Provisions

Article 66

(1) This Regulation shall apply only to legal proceedings instituted and to documents for-
mally drawn up or registered as authentic instruments after the entry into force thereof.
(2) However, if the proceedings in the Member State of origin were instituted before the
entry into force of this Regulation, judgments given after that date shall be recognised and
enforced in accordance with Chapter III,
(a) if the proceedings in the Member State of origin were instituted after the entry into force

of the Brussels or the Lugano Convention both in the Member State of origin and in the
Member State addressed;

(b) in all other cases, if jurisdiction was founded upon rules which accorded with those
provided for either in Chapter II or in a convention concluded between the Member State
of origin and the Member State addressed which was in force when the proceedings were
instituted.
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I. General considerations

1 Art. 66 contains the main rule of transition and defines the temporal scope of appli-
cation of the Brussels I Regulation. Furthermore, it shall provide for continuity be-
tween the Brussels Convention and the Brussels I Regulation as Recital (19) asserts.1

Therefore the principle of non-retroactivity is implemented but for the exceptions in
(2) which extend the even more favourable rules on recognition and enforcement, as
implemented by the Regulation under specified circumstances, to judgments given
before the Regulation entered into force.2

2 Art. 66 follows the path laid out and charted by Art. 54 of the original Brussels Con-
vention of 1968, Art. 34 First Accession Convention of 1978, Art. 12 Second Acces-
sion Convention of 1982, Art. 29 Third Accession Convention of 1989 and Art.13
Fourth Accession Convention of 1996. The solution developed there has proved high-
ly successful and has not given rise to major problems.

3 Yet it might be added that the subsequent Regulation can be an auxiliary means in
interpreting the preceding provisions of the Brussels Convention. Although not ap-
plicable in the strict sense ratione temporis, the amendment might shed some light on
the earlier provisions.3 The ECJ has seised upon, and gratefully endorsed, this approach
when called upon to interpret Art. 5 (3) Brussels Convention in Henkel.4 Neverthe-
less, caution is necessary: If the Brussels I Regulation contains a substantive amend-
ment of, or a radical alteration compared to, its predecessor, the Brussels Convention
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1 Cf. also Commission Proposal COM (1999) 348 final p. 27.
2 Kropholler Art. 66 note 2.
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4 Verein für Konsumenteninformation v. Karl Heinz Henkel (Case C-167/00), [2002] ECR I-8111, I-8143

para. 49.



must be interpreted solely in its own right, as for instance in regard to Art. 27 (2)
Brussels Convention, whereas Art. 34 (2) Brussels I Regulation aims at a significant
improvement.5

II. Rules on jurisdiction

1. In general

4Pursuant to (1) the rules on jurisdiction, as established by Artt. 2-22 and 24, apply if
the proceedings were instituted on 1 March 2002 or later.6 The said rules are not
applicable if the proceedings were instituted before 1 March 2002, i.e. on 28 February
2002 or earlier.7 The borderline is clear-cut and in principle easily intelligible. The
date of the entry into force of the Regulation marks its scope of application as to the
timely extension.

5(1) refrains from applying the rules of the Regulation retroactively. Thus the plaintiff’s
case is lost for lack of jurisdiction if the court seised did not have jurisdiction pursuant
to the rules in force when the lawsuit was initiated even if the Regulation provided a
fitting head of jurisdiction rendering the court seised competent only if the proceed-
ings were instituted after the entry into force of the Regulation.8 On the other hand,
jurisdiction is retained as a matter of perpetuatio fori if it existed at the time when the
proceedings were instituted before 1 March 2002 pursuant to the then applicable rules,
whereas a like head of jurisdiction would not exist under the Brussels I Regulation.9

Insofar the balance between the plaintiff’s interests and the need to protect the de-
fendant is struck in the plaintiff’s favour.10 The defendant gains sufficient protection
from Art. 66 (2) when it comes to recognising and enforcing the judgment rendered by
a court exerting jurisdiction vested in it by traditional rules of national law.

6As to when proceedings are instituted is not expressly defined in (1) nor is any express
reference to Art. 30 contained. Nevertheless, to answer the question by applying the
yardstick of Art. 3011 appears by far the most convincing manner. Methodologically
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5 BGH NJW 2004, 3189 = RIW 2004, 941, 942 = EuLF 2004, 288 with note Simons; BGH InVo 2005,

427, 428.
6 Cf. only OLG D�sseldorf March 7, 2003 – 23 U 199/02; OLG D�sseldorf IHR 2004, 108, 109; LG

Trier IHR 2004, 115.
7 E. g. OLG Kçln IHR 2005, 174, 175 and in the extreme Rb. Arnhem NIPR 2003 Nr. 49 p.101:

Regulation not applicable when proceedings were instituted on 27 February 2002.
8 BGHZ 116, 77 = ZZP 105 (1992), 330 with note Bork; BGE 119 II 391, 393 = SZIER 1995, 39 with note

Schwander; Staudinger, in: Rauscher Art. 66 note 3; Geimer/Schütze Art. 66 note 3.
9 A-G Strikwerda, NIPR 2004 Nr. 98 p.171.

Contra Thorn, IPRax 2004, 354, 355.
10 Contra Thorn, IPRax 2004, 354, 355.
11 OGH ZfRV 2004, 32; LG Berlin IPRax 2005, 261 with note Jayme; Béraudo, Clunet 128 (2001), 1033,

1036; Kropholler Art. 66 note 2; Briggs/Rees para. 2.21; Schlosser Art. 66 note 11; Hau, IPRax 2003,



some doubts might remain,12 but every alternative would be even more imperfect since
it would consist of a recourse to the diverging national laws of the Member States13

giving the Regulation an uneven start depending on the law of the respective forum
state.14 Seizing upon assistance rendered by Art. 30 has at least the major advantage of
being a uniform solution at the starting point and in guaranteeing a single mode of
entry into force for the Regulation for all Member States throughout the entire EU15

(with the exception oDenmark, that is). The third and last sentence of recital (15)
could be read as supporting such a contention. That the wordings of Art. 66 and
Art. 30 respectively are not perfectly synchronised as both employ different language
should not amount to an obstacle.16 But at least the case is different compared to the
Brussels Convention where the single Accession Conventions entered into force state
by state and not at a uniform point of time.17 An argumentum e contrario from the very
existence of transitional rules and Recital (19) backing them does not appear conclu-
sive either.18

7 But for long lasting lawsuits of an extreme longevity (1) has served its immediate
purpose or will do so in due course at least if taken literally and with regard to the
initial entry into force of the Regulation. Its main importance nowadays is with regard
to the accession of the ten new Member States on 1 May 2004.19

2. Agreements on jurisdiction and jurisdiction clauses

8 Agreements on jurisdiction and jurisdiction clauses are special. In these agreements
the parties themselves take over and attempt to contract for a certain security in
jurisdictional matters. They often reflect the outcome of a struggle in which each
party tried to get a home game. If a contracting party is able to concentrate all lawsuits
in which it might be involved at one place this allows for rationalisation and cost-
saving. Jurisdiction agreements are an instrument of calculation. Alterations in the
yardsticks against which they are measured deeply concern their inherent value for the
parties. Jurisdiction agreements ordinarily exist long time before the outbreak of an
actual lawsuit and actual court proceedings. Hence, applying (1) by the letter would do

Art 66
7, 8

Brussels I Regulation

on Jurisdiction and Recognition in Civil and Commercial Matters

730 March 2007

461; Geimer/Schütze Art. 66 note 2; Mayr, in: Fasching/Konecny (eds.), Kommentar zu den Zivilpro-

zessgesetzen, vol. III (2nd ed. 2004) Vor § 230 ZPO note 49; RabelsZ 69 (2005), 558, 566.
12 OLG Koblenz 7 March 2003 – Case 23 U 199/02; OLG D�sseldorf IHR 2004, 108, 109; OLG

D�sseldorf RIW 2006, 632, 633; Staudinger, in: Rauscher Art. 66 note 2; Thorn, IPRax 2004, 354,

355 fn. 8.
13 OLG Stuttgart MDR 2003, 350, 351 with note Stefan Braun; Staudinger, in: Rauscher Art. 66 note 2.
14 Hau, IPRax 2003, 461. Cf. (for the Brussels Convention which did not comprise an equivalent to the

present Art. 30) BGHZ 132, 105, 107.
15 Readily admitted by Staudinger, in: Rauscher Art. 66 note 2.
16 Geimer/Schütze Art. 66 note 2.
17 Cf. there Trunk, IPRax 1996, 249, 250.
18 Contra OLG D�sseldorf IHR 2004, 108, 109.
19 Cf. infra Art. 66 note 29.



grave injustice to them and would be inappropriate in all those events where court
proceedings are never initiated. It has to be taken into account seriously that the time
of their conclusion and the time when they will actually have an effect on court
proceedings might differ wildly. As a starting point, for matters of consensus and for-
mation only the former point of time, i.e. when the agreement is concluded, can be
relevant.20 Parties to an agreement are simply not blessed with the benefit of hindsight.

9It is hotly debated whether as to the validity of jurisdiction agreements, the time of
their formation21 or the time when a concrete lawsuit is initiated and court proceedings
are instituted,22 is the material point of time. It is submitted that a differentiating
answer is the correct one:23 If a jurisdiction agreement fulfils every requirements which
are in force at the time when proceedings are instituted, it is valid in any event.24

Insofar even a previous invalidity under the Brussels or Lugano Convention or national
law could be overcome and cured.25 For instance, the parties could now benefit from
Art. 23 (2).26 Yet if it does not fulfil stricter requirements now in force under the new
version but was valid pursuant to the requirements that were in force when the parties
concluded it, the earlier provisions should prevail. As the parties relied on them and
could only use them as the test and guideline available when they needed it, the
parties’ reliance ought to be protected, the initial validity should be maintained and
the jurisdiction agreement should not be rendered invalid.27
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20 Mankowski, in: Rauscher Art. 23 note 75; Hüßtege, in: Thomas/Putzo Art. 23 note 19.
21 In favour of this solution Gothot/Holleaux, Clunet 98 (1971), 764, 775; Bork, in: Stein/Jonas, ZPO,

Vol. I (22nd ed. 2003) § 38 ZPO note 25; Calvo Caravaca, in: Calvo Caravaca, Art.17 note 5.
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seq. paras. 6 et seq.; BGH WM 1976, 401; Cassaz. RDIPP 1992, 327; CA Versailles JCP 1991 II 21672

with note Martin-Serf; Rb. Breda WPNR 1981, 771; Trib. Milano RDIPP 1988, 745; LG Berlin IPRax

2005, 261 with note Jayme; Droz no.190; Benecke, Die teleologische Reduktion des r�umlich-per-

sçnlichen Anwendungsbereichs von Art. 2 ff. und Art.17 EuGV� (1993) p. 86; Samtleben, RabelsZ

59 (1995), 670, 703 et seq.; Martiny/Ulrich Ernst, IPRax 2001, 29; Schack para. 465; Staudinger, in:

Rauscher Art. 66 notes 7 et seq.; Geimer/Schütze Art. 66 note 3.
23 Mankowski, in: Rauscher Art. 23 note 76.
24 Sanicentral GmbH v. René Collin, (Case 25/79) [1979] ECR 3423, 3429 et seq. paras. 6 et seq.; OGH

ZfRV 2005, 32; LG Bochum RIW 2000, 382, 384.
25 Sanicentral GmbH v. René Collin, (Case 25/79) [1979] ECR 3423, 3429 para. 6; OLG Hamm IPRax

1991, 324, 325; LG Bochum RIW 2000, 382, 384; Kropholler Art. 66 note 3; Geimer/Schütze Art. 66

note 3.
26 Staudinger, in: Rauscher Art. 66 note 7.
27 Trunk, IPRax 1996, 251; Tiefenthaler, in: Czernich/Tiefenthaler/Kodek Art. 23 note 19; cf. also Saenger,

ZZP 110 (1997), 477, 481 et seq. ; Kropholler Art. 66 note 3 and Art. 23 note 11.

Contra BGE 124 III 436, 441 et seq.; LG M�nchen I IPRax 1996, 266, 267; Benecke (fn. 21), p. 86;

Schack para. 465.



10 Unfortunately the ECJ (dis)qualifies jurisdiction agreements as an option with regard
to jurisdiction that only has effect and is actualised from the time proceedings are
instituted.28 This places far too much emphasis on the restricted perspective of courts
and judges.29 It bluntly and unadvisedly disregards and discounts incentives and steer-
ing functions that a jurisdiction agreement exerts without any lawsuit being initiated.30

It also does harm to the security the parties thrived for when they concluded the
agreement. The prospective plaintiff must be able to count on the agreement if he
calculates whether suing is worth the while and if so, where.31 The important result of
the approach submitted consists in not applying the wider exceptions under Art. 23
(5), if a jurisdiction agreement was concluded before 1 March 2002 and complied with
every provision then in force, regardless whether an eventual lawsuit was commenced
only after 1 March 2002. The twilight zone where this matters can be found in par-
ticular in the difference between Artt. 13; 15 Brussels Convention and Artt. 15; 17
Brussels I Regulation. Consumer protection is necessary, but does not amount to a
catch-all, all-inclusive justification.32

III. Rules on recognition and enforcement

1. General considerations

11 Judgments given before 1 March 2002 are in any event and by any measure outside the
ambit of the Regulation itself33 and fall even outside (2),34 who’s rules request the
respective judgment to be rendered after 1 March 2002, paying only regard to the
peculiarity that the proceedings eventually leading to the judgment were commenced
before that date. Judgments rendered after the entry into force are clearly within the
regulation.35

12 The notion of “judgment” is the same as in Art. 32.36 Hence it is immaterial whether
an appeal can be lodged against the judgment or whether appeal proceedings are
already pending. Neither formal nor substantive Rechtskraft (effect of res iudicata) are
required.37 Any other approach would generate a divergence from Art. 32, although
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28 Sanicentral GmbH v. René Collin, (Case 25/79) [1979] ECR 3423, 3429 para. 6; applauded e.g. by OGH

SZ 73/76; OGH �JZ 2004, 388; OGH ZfRV 2005, 32 et seq.; Staudinger, in: Rauscher Art. 66 note 8.
29 Mankowski, in: Rauscher Art. 23 note 76.
30 Mankowski, in: Rauscher Art. 23 note 76.
31 Mankowski, in: Rauscher Art. 23 note 76.
32 Tentatively contra BGE 126 III 436, 443; LG M�nchen I IPRax 1996, 266, 267; Staudinger, in: Rauscher

Art. 66 note 8.
33 Cf. only BGH NJW 2004, 3189 = RIW 2004, 941, 942 = EuLF 2004, 288 with note Simons; BGH

NJOZ 2005, 1301, 1302; Rb. Middelburg NIPR 2004 Nr. 16 p. 38.
34 BGH InVo 2005, 427, 428.
35 Cf. only TS AEDIPr 2000, 809; TS AEDIPr 2001, 926, 927; Rel. Coimbra Rev. Fac. Dir. Univ. Lisboa

1994, 464, 465 with note Moura Vicente; Michael Becker/Karla Müller, IPRax 2006, 432, 433.
36 Staudinger, in: Rauscher Art. 66 note 10.
37 Staudinger, in: Rauscher Art. 66 note 10.



the wording of (2) does not compel such a thing and Art. 32 aims at being a compre-
hensive definition applicable throughout the entire Regulation, at least in matters of
recognition and enforcement. It might be tempting to let formal Rechtskraft acquired
after 1 March 2002 suffice38 but only insofar as the law of the forum state does not
regard a judgment as “given” if it acquires formal Rechtskraft that this would contravene
the correct overall approach.39 Accords and settlements concluded by the parties
before the court are not encompassed by the notion of “judgment”.40

13The Regulation does not comprise rules which would trigger a response when a judgment
is “given”. Accordingly, the lex fori of the state of the court deciding must step in as gap-
filler: It has to decide when it regards a suit as res iudicata in the concrete court.41

14Since Art. 34 (2) is more favourable to judgment creditors than Art. 27 (2) Brussels
Convention was, judgment creditors might feel tempted and have every incentive to
argue for a timely extension of Art. 34 (2).42 This might appear the more sympathetic
since Art. 27 (2) Brussels Convention has a reputation for being invoked by judgment
creditors rather lightly in order to secure some leverage in settlement discussions.
Art. 27 (2) Brussels Convention cannot be blamed for being one of the dormant
beauties in the Convention regime. Yet, however large the amount of kudos Art. 34
(2) should get for improving the overall feature and the emphasis placed on continuity
might be, there is no leeway for extending Art. 34 to the recognition and enforcement
of judgments rendered before 1 March 2002 outside (2).43 Harmonising Art. 27 (2)
Brussels Convention and Art. 34 (2) would overcomplicate any mere interpretation
and would move the chain too far for the very reason that Art. 34 (2) disposes off
continuity and introduces a substantial improvement.44

2. Extension of the Regulation regime under (2) (a)

15(2) – exceptionally as in the over-all scheme of the Regulation45 – permits the court
before which enforcement is sought, to examine the jurisdiction of the court that has
given judgment. But on closer inspection this only applies within the ambit of (2) (b).
Under (2) (a) the court before which recognition is claimed or enforcement is sought,
is only permitted to check as to whether the proceedings generating the judgment were
instituted after the Brussels or Lugano Convention had entered into force as between
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38 To this avail OLG Kçln IPRax 2004, 115, 116; Geimer, RIW 1976, 147, 149; Geimer/Schütze Art. 66

note 6.
39 Gottwald, in: M�nchener Kommentar zur ZPO Art. 54 EuGV� note 4; Rolf Wagner, RIW 1998, 590,

591; Staudinger, in: Rauscher Art. 66 note 10; Hüßtege, in: Thomas/Putzo Art. 66 note 4.
40 Solo Kleinmotoren GmbH v. Emilio Boch, (Case C-414/92) [1994] ECR I-2237, I-2250 paras. 18-20.
41 Rolf Wagner, ZIP 1994, 82, 83; Kropholler Art. 66 note 4; Schlosser Art. 66 note 12; Staudinger, in:

Rauscher Art. 66 note 10.
42 Supported by OLG Kçln IPRax 2004, 115, 116; Geimer, in: Zöller Art. 34 note 26.
43 BGH RIW 2004, 941, 942; BGH NJOZ 2005, 1301, 1302; Mankowski, RIW 2005, 561, 571.
44 BGH RIW 2004, 941, 942; Mankowski, RIW 2005, 561, 571.
45 Cf. Aud. Prov. Barcelona AEDIPr 2000, 803.



the state the courts of which were rendering judgment, and its own state. Beyond that,
further review of jurisdiction is not admitted. This is tantamount to providing that
jurisdiction is to be presumed in cases covered by the Brussels or Lugano Conven-
tions.46

16 In essence, (2) (a) extends the guarantee of non-review to cases that were originally
decided under the Brussels or Lugano Conventions then. Recognition and enforcement
shall be simplified and made easier for such transition cases.47 This appears justified
since the yardsticks and concepts pursued by the jurisdictional rules of the said Con-
ventions are generally the same as their counterparts under the Brussels I Regulation
and the Brussels Convention as the direct predecessor to the Regulation.48 The alter-
native would have been to leave recognition and enforcement of judgments rendered
under each of the Conventions, but before the Regulation entered into force, to the
regime of the respective Convention. The draftsmen of the Regulation decided other-
wise and opted for a modest extension of the Regulation regime, not least for the sake of
a modest transition49 and the slight differences as to jurisdiction between Convention
and Regulation were regarded as generally negligible.50 In detail this benefits creditors
since Artt. 41; 44 and Art. 34 (2) are friendlier and more favourable to the creditor than
their counterparts in the Conventions regime.

17 To the extent that Art. 15 (1) Brussels I Regulation subjects more cases to the realm of
consumer protection than Art.13 (1) Brussels Convention previously did, Art. 35 (1)
and the reference to Sections 3, 4 and 6 of Chapter II contained in it should not be
taken strictly as literal but should be read as referring to the regime applying at the time
when the decision was rendered.51 The court deciding the case was obliged to decide
on the basis of the provisions then in force and would not have been allowed to take
into account a future extension of consumer protection to the entrepreneur’s detri-
ment.52

18 The Community regime is extended at the expense of its immediate predecessors,
which was a little bit striking but eventually bearable insofar as the Lugano Conven-
tion is concerned since the Lugano Convention included Member States which were
not Member States of the EC then and was not based on Art. 220 EEC Treaty (nowa-
days Art. 293 EC Treaty). Nevertheless the extension appears justifiable and sound as
the Brussels Convention was formed as part of the European over-all regime, while the
Lugano Convention is designed as a matching sister convention and the Regulation in
general was modelled after the previous Brussels regime.53
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46 Layton/Mercer para. 31.006.
47 BGH FamRZ 2005, 1549, 1542.
48 Staudinger, in: Rauscher Art. 66 note 11.
49 OLG Kçln IHR 2005, 174, 175; Kropholler Art. 66 note 5.
50 OLG Kçln IHR 2005, 174, 175; Schlosser Art. 66 note 6.
51 OLG Kçln IHR 2005, 174, 175.
52 OLG Kçln IHR 2005, 174, 175.
53 Kropholler Art. 66 note 5; Schlosser Art. 66 note 8; Staudinger, in: Rauscher Art. 66 note 11.



19(2) (a) at least requires that the Brussels or Lugano Convention respectively was in
force in both the Member State, the courts of which rendered judgment, and the
Member State where recognition or enforcement is sought. Mutuality of recognition
and enforcement must have been guaranteed, and the bond of one Convention must
have existed between the relevant Member States for the entire time the suit was
pending. Furthermore, it should go without saying that both States concerned must be
Member States to the Regulation, too. (2) (a) does not cover cases involving a Member
State to the Lugano Convention, but not to the Regulation, e.g. Switzerland. Neither
does it cover cases involving now a Member State to the Regulation, but never a
Member State to either Convention, e. g. Latvia. Nor does it cover cases where a
Member State to the Brussels Convention, but not to the Regulation, e.g. Denmark.

3. Test of jurisdiction under (2) (b)

20In cases where at the time when the proceedings leading to the judgment were not
instituted under the regime of either the Brussels or the Lugano Conventions, (2) (b)
invites the court before which recognition is claimed or enforcement is sought, to
review the jurisdiction of the court which has rendered judgment. The purpose of this
review is to ascertain and to safeguard that there was a sufficient connection between
the case and the forum as to justify vesting jurisdiction in the forum. This purpose
reflects one of the main underlying purposes of the entire jurisdictional regime of the
Regulation on the one hand and on the other hand it develops the standards of a
genuine link, as to be found in general international law. The solution found is twofold:
The second alternative states a necessity, namely that jurisdictional standard as estab-
lished in a bilateral treaty or in a multilateral convention between the forum state and
the state where recognition or enforcement is sought suffice. Insofar the Regulation
simply has to respect the bonds imposed upon the latter state by international law.
Beyond that, a court cannot be blamed for having assumed its own jurisdiction if it
thereby reached results or standards which would equally have been reached if the
Regulation had already been in force. The result matters, regardless of the way it was
reached. If there was a sufficient connection by Regulation standards, no wrong must
be found. Insofar the court before recognition and enforcement is sought, might subject
the jurisdiction of the court having rendered judgment to a hypothetical test as to
jurisdiction based on the rules established by the Regulation.54

21The national rules on jurisdiction that were at the time in force in the State the courts
of which rendered judgment on which the court might have actually based its juris-
diction when deciding the case are irrelevant anyway.55 Thus it would not matter if in
the concrete case the court decided it had wrongly applied its own national rules and
incorrectly assumed jurisdiction pursuant to those rules.56 For the purposes of recog-
nition or enforcement the court in the second state charged with the task to judge
whether the judgment should be recognised or enforced, is not called upon to review
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54 Paradigmatically Rel. Coimbra Rev. Fac. Dir. Univ. Lisboa 1994, 466, 469 with note Moura Vicente.
55 BGH FamRZ 2005, 1549, 1542; Geimer, NJW 1975, 1086, 1087.
56 BGH FamRZ 2005, 1549, 1542; Spellenberg, in: FS Ekkehard Schumann (2001), p. 423, 429.



the concrete jurisdictional decision, but only has to submit it to a hypothetical test
with their own yardsticks.57

4. Stage of testing

22 An intricate question remains: When and at which stage may it be tested whether the
court giving judgment had jurisdiction? Applying the Regulation rules and Art. 41; 44
in particular would imply that this would only happen on appeal at the higher instance
of the enforcement procedure but not at first instance.58 Yet, Artt. 41; 44 are based on
the principle of mutual trust which in turn is fundamentally intertwined with the uni-
form jurisdictional regime of the Regulation. Hence, one should go a step further and
consider an additional twist: Before the date of application the jurisdictional rules do
not apply and can thus not establish mutual trust in observing minimum jurisdictional
standards.59 As a result, every court asked for the recognition or enforcement of a
judgment rendered before the date of application of the Brussels I Regulation should
examine jurisdiction being vested in the court having given judgment pursuant to (2);
even the court of first instance in enforcement proceedings is permitted to do so.60 (2)
should be read as an exception to Artt. 38; 41.61 Furthermore, Art. 47 which is also
based on the principle of mutual trust should not be applied in proceedings seeking the
enforcement of a judgment rendered before the date of application.62

IV. Rules on lis pendens

23 The third body of rules contained in the Regulation which should not to be overlooked
consists of Artt. 27; 28 and is concerned with issues of lis pendens and interrelated
lawsuits, moulded by the newly introduced definition of when proceedings are insti-
tuted in Art. 30. Whether it applies in the period of transition appears to be regulated
by (1) if only for the lack of a better alternative appears arguable. The answer is clear-
cut in two of three possible situations, though: If both sets of proceedings are instituted
after the relevant date, the Regulation applies. And if both sets of proceedings were
instituted before the relevant date, the Regulation does not apply.63

24 But the most intricate and complicated is the third situation: One set of proceedings is
instituted before, the other after the relevant date. Two limbs – and a limping result? In
van Horn v. Cinnamond the ECJ attempted an answer along the lines of then Art. 54 (2)
Brussels Convention.64 If this is transferred to the Regulation, (2) could come to the
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57 Cf. BGH FamRZ 2005, 1549, 1542.
58 Heß, IPRax 2004, 374, 375.
59 Heß, IPRax 2004, 374, 375.
60 Heß, IPRax 2004, 374, 375.
61 Heß, IPRax 2004, 374, 375.
62 Heß, IPRax 2004, 374, 375 fn. 21.
63 Miles Platt Ltd. v. Townroe Ltd. [2003] 1 All ER 561, 562 (C. A., per Black J.).
64 Elsbeth Freifrau von Horn v. Kevin Cinnamond, (Case C-163/95) [1997] ECR I-5451, I-5474 et seq.

paras. 15-25.



rescue.65 The ensuing solution would read as follows: The court seised second stays the
proceedings pending before it pursuant to Art. 27 (1) until the court seised first has
decided whether it has jurisdiction. If the court seised first denies its own jurisdiction,
the court seised second lifts the stay and commences the trial. If the court seised first
declares itself competent, the court seised second ought to countercheck whether this
assertion is correct since only in the event that the judgment eventually rendered by
the court seised first will have to be recognised pursuant to (2) it is justified that the
court seised second declares itself incompetent and dismisses the proceedings pending
before it by virtue of Art. 27 (2).66 This pinches through the rule of Art. 35 (3), but
appears reasonable enough at least if the court seised second exercises its control and
countercheck according to yardsticks borrowed from the Brussels or Lugano Conven-
tions or bilateral accords respectively.67 If the court seised first referred to its national
law via Art. 4 (1) Brussels or Lugano Convention, the court seised second may only
control whether Art. 4 (1) Brussels or Lugano Convention was applied correctly.68 But
exceptionally undermining the fortress of Art. 35 (3) appears justified at least insofar as
the court seised first was a non-Member State at the time of seisin.69 No floodgate
argument is permissible since the exceptionality of the situation is evident.70

25If in the foregoing situation Art. 27 was not applied and if the law of the court seised
second does not contain alike rules on lis pendens (which admittedly would be rather
odd and probable in Member States of the Brussels of Lugano Conventions), both sets
of proceedings would continue threatening to generate irreconcilable judgments.71

The solution promoted by the ECJ also avoids the opposite friction that the court
seised second had to declare itself incompetent whilst the recognition of the prospec-
tive judgment rendered by the court seised first was not guaranteed.72 However, in the
latter scenario one should not omit purposefully and not even for the sake of the
argument the possibility of a recognition and enforcement under national law.73 Gen-
erally, the only half-way feasible alternative would be to treat the courts seised first as
being located in a non-Member State generally.74
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65 Gottwald, in: M�nchener Kommentar zur ZPO Art. 66 note 2; Staudinger, in: Rauscher Art. 66 note 15.

Cf. also for the parallel question under Art. 42 of the original Brussels II Regulation OGH IPRax

2003, 456, 457; Hau, IPRax 2003, 461.
66 Elsbeth Freifrau von Horn v. Kevin Cinnamond, (Case C-163/95) [1997] ECR I-5451, I-5475 para. 19;

Lapiedra Alcamí, REDI 1998, 2, 213, 214 et seq.
67 Elsbeth Freifrau von Horn v. Kevin Cinnamond, (Case C-163/95) [1997] ECR I-5451, I-5477 para. 25.
68 Elsbeth Freifrau von Horn v. Kevin Cinnamond, (Case C-163/95) [1997] ECR I-5451, I-5477 para. 25;

Gaudemet-Tallon, RCDIP 87 (1998), 113, 116; Staudinger, in: Rauscher Art. 66 note 15.
69 Rauscher, IPRax 1999, 80, 82.
70 Adolphsen, ZZP Int. 3 (1998), 239, 245.
71 Rauscher, IPRax 1999, 80 et seq.
72 Droz n8. 340; Lagarde, RCDIP 67 (1978), 374; Rauscher, IPRax 1999, 80, 81.
73 Adolphsen, ZZP Int. 3 (1998), 239, 243.
74 Adolphsen, ZZP Int. 3 (1998), 239, 243.



26 A tiny, but obtrusive detail still needs to be clarified: According to which yardsticks
shall it be ascertained as to whether proceedings were instituted before or after the
relevant date? According to the new yardsticks (in particular Art. 30) or to the old
ones, i.e. by the national law of each forum concerned respectively? 75 It may be sub-
mitted that the former approach ought to be preferred since it augments uniformity and
is the more modern approach, more in line and in tune with the Regulation.76 Gen-
erally, intertemporal conflict rules opt for applying the lex praesens where possible
insofar allowing the lex praesens to define its own scope of application.77 Furthermore,
this has the additional advantage of comparative simplicity compared to the alterna-
tive in which the old yardstick would be applied where the question is whether the
proceedings were instituted before the entry into force of the Regulation, and the new
yardstick where the question is whether the proceedings were instituted after that date.
If Art. 30 is to be preferred in the context of (1), it should be consequent and con-
sistent if it is applied in the akin context, too. This should be the more so since once
again issues of the institution of proceedings are at stake and a uniform answer as to
how to measure this aspect is clearly preferential.

V. Documents and authentic instruments

27 Since Art. 57 deals with documents and authentic instruments, it was necessary to
include a rule on them in the provisions on transition as well. (1) obediently states that
the Regulation shall apply only to legal proceedings instituted and to documents for-
mally drawn up or registered as authentic instruments after the entry into force thereof.
This subjects authentic instruments to (1) exclusively and prohibits (2) to be applied
in this regard.78

28 As court settlements are to be enforceable under the same conditions as authentic
instruments pursuant to Art. 58 they should be treated analogous to authentic instru-
ments with regard to the relevant datelines too. Albeit not explicitly mentioned in
Art. 66, such an analogy appears to be fairly safe.79 Further support can be gained from
Artt. 42 (1) Brussels II Regulation; 64 (1) Brussels II Regulation where such a rule is
explicitly stated.80 The critical date is the date on which the court settlement receives
formal approval by the court or is registered with an entry in the records of the court
depending upon the respective rules of the lex fori.81
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75 To this avail Rolf Wagner, ZIP 1994, 81, 82; Staudinger, in: Rauscher Art. 66 note 2.
76 To the same result Heß, IPRax 2004, 374, 375.
77 Heß, Intertemporales Privatrecht (1998) p. 340; id., IPRax 2004, 374, 375.
78 Heß, IPRax 2004, 374, 376.
79 Layton/Mercer para. 31.011; Heß, IPRax 2004, 374, 376.
80 Heß, IPRax 2004, 374, 376 fn. 26.
81 Layton/Mercer para. 31.011.



VI. Accession of ten new Member States on 1 May 2004 and of Bulgaria and
Romania on 1 January 2007

29Art. 66 in its entirety has been rejuvenated and new life has been blown into (1) also
on the occasion of the accession of ten new Member States on 1 May 200482 and of
Bulgaria and Romania on 1 January 2007. Only the relevant date needs to be replaced
as 1 March 2002, as derived from Art. 76 (1). This date must be substituted with 1 May
2004 or 1 January 2007 respectively as the date when the Regulation entered into force
for the ten new Member States.83 This is the only and fairly simple caveat following
from the application mutatis mutandis. From 1 May 2004 or 1 January 2007 respectively
onwards the Brussels I Regulation applies wholeheartedly but it does not apply retro-
actively.84 Nevertheless, it might be useful to point out that the jurisdictional regime of
the Brussels I Regulation already was applicable with regard to cases related to the new
Member States before 1 May 2004 or 1 January 2007 respectively if only in regard to
the respective suit lodged with a court in an original Member State.85

30Of the new Member States which acceded to the EU only Poland had been a party to
the Lugano Convention previously. Hungary which had made considerable efforts,86

did not quite succeed in joining the pool of Lugano Member States. Accordingly, (2)
(a) has only a rather limited scope of application with regard to the Accession States.87

VII. Future accessions to the EU

31With further countries looking forward to becoming Member States of the EU (with
whatever prospects of success), future accessions have a certain probability. The extent
to which Art. 66 will be declared applicable to deal with the entry into force of the
Brussels I Regulation in relation to such future Member States will depend on the
conditions precedent as spelled out in the respective Acts of Accession. Nevertheless,
it appears to be a rather safe bet to predict that Art. 66 will be declared applicable
mutatis mutandis respectively.
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82 Thorn, IPRax 2004, 354, 355.
83 OGH �JZ 2005, 566; OGH ZfRV 2005, 157; OLG Zweibr�cken NJOZ 2004, 4287, 4288; OLG

N�rnberg FamRZ 2005, 1691, 1692; Heß, IPRax 2004, 374, 375; Geimer/Schütze Art. 66 note 2

fn. 2; Rolf Wagner, NJW 2004, 1835, 1837; Jayme/Kohler, IPRax 2004, 481, 485; Layton/Mercer

para. 31.004; Neumayr, ERA-Forum 2005, 172, 181.
84 OGH ZfRV 2005, 157; a more complicated approach is advocated for by Michael Becker/Karla Müller,
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85 Heß, IPRax 2004, 374, 375; cf. also Moura Vicente, Rev. Fac. Dir. Univ. Lisboa 1994, 461/472, 476.
86 Kengyel, in: FS Rolf A. Sch�tze (1999), p. 345; id., in: FS Reinhold Geimer (2002), p. 397; id., in: FS

Peter Schlosser (2005), p. 341; Vékás, (2002) 4 Eur. J. L. Reform 135; id., IPRax 2002, 142.
87 Heß, IPRax 2004, 374, 375.





Chapter VII
Relations with other instruments

Article 67

This Regulation shall not prejudice the application of provisions governing jurisdiction and
the recognition and enforcement of judgments in specific matters which are contained in
Community instruments or in national legislation harmonised pursuant to such instruments.

1Chapter VII deals with the Brussels I Regulation in relation to other legal instruments.
The single provisions differentiate the source and quality of these instruments. Art. 67
starts with the relation to other Community instruments by establishing the principle
of speciality. The other, more special instrument takes priority and precedence over the
Brussels I Regulation. This is on the basis of the supposition that the other legal
instrument contains more specific ideas and interests so that it is better in tune with
the relevant field of law than the Brussels I Regulation which is based upon more
general thoughts.1 It is irrelevant if the concerned instruments take effect before or
after the Brussels I Regulation. The principle of lex posterior derogat legi priori is not
applied.2 Equally irrelevant is whether the potentially conflicting act of Community
legislation expressly provides for priority.3

2The other legal instrument involved prevails and takes precedence under the condi-
tion that it deals directly or indirectly with jurisdiction or with the recognition and
enforcement of judgment. Otherwise such instruments are not in conflict with the
Brussels I Regulation because the scope of application, as regards the subject matter, do
not overlap.4 There are only a few relevant legal instruments. One example is Art. 6 of
the Directive concerning the posting of workers in the framework of the provision of
services,5, 6 another example is provided by the Regulations on community industrial
property rights (which nevertheless establish some complex system of co-operation
with the Brussels I Regulation).7 Usually the other legal instruments do not regulate
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1 Mankowski, in: Rauscher Art. 67 note 1.
2 Kropholler Art. 67 note 2 in fine.
3 Tentatively contra David C. Jackson, Enforcement of Maritime Claims (3rd ed. 2000) para. 6.6.
4 Mankowski, in: Rauscher Art. 67 note 2.
5 Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996 concerning

the posting of workers in the framework of the provision of services, OJ 1997 L 18/1.
6 See for further details Mankowski, in: Rauscher Art.18 note 16.
7 Cf. in more detail Christian Kohler, in: FS Ulrich Everling (1995), p. 651; Seatzu, RDIPP 2004, 1279.



such questions of law. Due to respect for the Brussels I Regulation, formally for the
Brussels Conventions, some of them intentionally even leave the areas of law con-
cerned out of consideration. One example is Art. 1 (4) var. 2 of the Directive on
electronic commerce.8 But on the other hand some influence may result from other
legal instruments – for example with regard to jurisdiction clauses9 from the Council
Directive on unfair terms in consumer contracts.10 Such constellations may be provid-
ed for by the application of Art. 67.11 The scope of the Community instrument in
question has to be ascertained by interpretation out of itself.12

3 Special regulations and directives of the Community law and Decisions of the Com-
munity institutions can claim precedence. Pursuant to Art. 249 (3) EC Treaty direc-
tives have to be transformed into national law. Necessarily the national transforming
act has to take precedence because otherwise the directive system would be inferior to
the Brussels I Regulation. Art. 67 takes this into account by giving priority to national
legislation harmonized pursuant to the above-mentioned Community instruments.
This is meant to cover the national acts implementing the respective directives and
transforming them into parts of national law.13

Article 68

(1) This Regulation shall, as between the Member States, supersede the Brussels Conven-
tion, except as regards the territories of the Member States which fall within the territorial
scope of that Convention and which are excluded from this Regulation pursuant to Article
299 of the Treaty.
(2) In so far as this Regulation replaces the provisions of the Brussels Convention between
Member States, any reference to the Convention shall be understood as a reference to this
Regulation.

1 Art. 68 regulates the relation between the Brussels I Regulation and the Brussels Con-
vention. The respective settlement is simple, proper and satisfactory. The Brussels I
Regulation does not simply take priority or precedence,1 but supersedes and replaces
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8 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal

aspects of information society services, in particular electronic commerce, in the Internal Market, OJ

2000 L 178/1.
9 See for further details Staudinger in: Rauscher Art.17 note 6.

10 Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts, OJ 1993 L 95/

29.
11 Cf. Aud. Prov. Santa Cruz de Tenerife REDI 2002, 378 with note Jiménez Blanco.
12 Cf. ArbG Wiesbaden NZA-RR 2000, 321, 322 = IPRspr. 1999 Nr.131 p. 312.
13 Mankowski, in: Rauscher Art. 67 note 3.

1 To establish the priority of the Brussels I Regulation an own provision would have been unnecessarily.

The precedence would follow from Art. 57 (3) Brussels Convention.



the Brussels Convention as between the Member States.2 The Brussels Convention
(all contracting states are members of the EU) loses nearly its entire significance. On
the other hand the first paragraph neither repeals the Brussels Convention nor forces
the Member States to denounce it.3

2The Brussels Convention is still important for cases taking place before the entry into
force of the Brussels I Regulation and for cases which bear a relation to Denmark. The
Regulation is not in effect for Denmark.4 The legal relationships between the other
Member States (including the United Kingdom and Ireland) on the one hand and
Denmark on the other hand are regulated and governed further-on by the Brussels
Convention which is still effective in this regard.5 It remains to be seen if a separate
treaty relating to international law transposes the provisions of the Brussels I Regula-
tion into this relationship6 or if the Brussels Convention continues to have effect.

3Furthermore, (1) clarifies that the Brussels Convention remains applicable to those
territories of the Member States, who are parties of the Brussels Conventions but are
exempted from the application of the Community law pursuant to Art. 299 (2)-(6) EC
Treaty. The Community secondary legislation draws the necessary conclusions from
the imperative primary Community Law. This reservation is prophylactic in case the
territorial scope of the Brussels Conventions would turn out to be more extensive.7 A
relevant example8 may be Aruba:9 Pursuant to Art. 299 (3) subpara. 1 in conjunction
with Annex II EC Treaty, Aruba is not subject to Community legislation but to the
special association system of Artt. 182-187 EC Treaty. For this reason the Brussels I
Regulation is not in force for Aruba.10 During the reign of Art. 60 Brussels Convention
1968/1982 the Netherlands have extended the scope of application of the Convention
by a declaration11 over Aruba. Although the Third Accession Convention has abol-
ished Art. 60 Brussels Convention 1968/1982 this declaration continues to have ef-
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4 Cf. only BGH GRUR 2005, 431, 432 – Hotel Maritime. See for further Details Mankowski, in:

Rauscher Art.1 note 32 and Staudinger, in: Rauscher Introduction note 15.
5 Mankowski, in: Rauscher Art. 68 note 2.
6 Corresponding indications by Christian Kohler, in: FS Reinhold Geimer (2002), p. 461, 470.
7 Schlosser Art. 68 note 1.
8 See the statement of the United Kingdom on the special status of Gibraltar, OJ 2001 C 13/1 and BOE

2001, 2508; cf. also Checa Martinéz, AEDIPr 2003, 849, 851.
9 See Czernich, in: Tiefenthaler/Kodek/Czernich Art.1 note 6, but they maintain erroneously and with-

out the necessary differentiation that the Brussels I Regulation extends over Aruba.
10 Kropholler Introduction note 26. But cf. Hof Amsterdam NIPR 2000 Nr. 264 p. 424 with regard to the

Brussels Convention.
11 BGBl 1986 II 819.



fect.12 It would be more proper to develop the declaration according to international
law to the Brussels Convention 198913 than to restrict it to the Convention of 1968/
1982.14

4 Some other legal instruments enacted between the passing of the Brussels Convention
and the Brussels I Regulation refer to the Convention. This relates mainly to national
legal instruments, but also to some Community instruments like e.g. Art. 25 (1) sub-
para. 1 Insolvency Regulation (Regulation 1346/2000/EC). (2) clarifies that such
references shall be understood as references to the Brussels I Regulation.15 This clar-
ification in the Regulation is more practicable than to change all legal instruments
referring to the Brussels Convention. Otherwise such alteration would have been
necessary in every case to take the special constellation of Denmark into account. Yet
the other instruments should be read as though they were altered in the mentioned
manner.16 (2) gains its main relevance from the reference of Art. 54b Lugano Con-
vention to the Brussels Convention, which now has to be read as referring to the
Brussels I Regulation.17 Yet it is presupposed that this respective rule is applicable in its
own right; for instance, the Insolvency Regulation is not applicable in relation to
Denmark, and insofar (2) does not lead to any alteration.18

5 The Community has the jurisdiction for the enactment of the second paragraph,
although it has been passed on from the Brussels Convention because the Member
States transferred this competence in the Treaty of Amsterdam. Practitioners however
should be reminded that they must be aware that references to the Brussels Conven-
tion are not what they appear to be at first sight. Many surprises might be hidden
behind these references for practitioners not familiar with international procedural
law.

6 National legislation of its free motion can voluntarily refer to the Brussels Convention
or the Brussels I Regulation for cases which would per se be outside the ambit of either
act. For instance, distribution as to interlocal jurisdiction in a State territorially sub-
divided may be instituted by such reference. Insofar as national legislation still refers to
the Brussels Convention it is alleged that it should be for the interpretation of that
national law following its own yardsticks to determine as to whether the reference
should be read as static and petrified, i. e. still to the Brussels Convention, or as a
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13 See Gaudemet-Tallon, Les Conventions de Bruxelles et de Lugano (2nd ed. 1996) no. 50; Kropholler,

Europ�isches Zivilprozessrecht (6th ed. 1998) Art. 60 EuGV� note 5.
14 Contra Verschuur, Vrij verkeer van vonnissen (1995) p.112.
15 Cf. only Lydia Fuchs, �JZ 2005, 624, 626. Probably overlooked by Christian Kohler, in: FS Reinhold

Geimer (2002), p. 461, 464 et seq.
16 Lydia Fuchs, �JZ 2005, 624, 626.
17 Schlosser Art. 66 note 2.
18 Cf. OLG Frankfurt NJOZ 2005, 2532, 2533 et seq.



dynamic reference.19 Yet (2) should be given guiding force for this interpretation, too.
Taking (2) into account the reference should be read as dynamic.20 National legislators
are free in deciding whether to refer but not where to refer to.

Article 69

Subject to Article 66 (2) and Article 70, this Regulation shall, as between Member States,
supersede the following conventions and treaty concluded between two or more of them:
– the Convention between Belgium and France on Jurisdiction and the Validity and En-

forcement of Judgments, Arbitration Awards and Authentic Instruments, signed at Paris
on 8 July 1899, L 12/14 16.1.2001 Official Journal of the European Communities EN,

– the Convention between Belgium and the Netherlands on Jurisdiction, Bankruptcy, and
the Validity and Enforcement of Judgments, Arbitration Awards and Authentic Instru-
ments, signed at Brussels on 28 March 1925,

– the Convention between France and Italy on the Enforcement of Judgments in Civil and
Commercial Matters, signed at Rome on 3 June 1930,

– the Convention between Germany and Italy on the Recognition and Enforcement of
Judgments in Civil and Commercial Matters, signed at Rome on 9 March 1936,

– the Convention between Belgium and Austria on the Reciprocal Recognition and Enforce-
ment of Judgments and Authentic Instruments relating to Maintenance Obligations,
signed at Vienna on 25 October 1957,

– the Convention between Germany and Belgium on the Mutual Recognition and Enforce-
ment of Judgments, Arbitration Awards and Authentic Instruments in Civil and Com-
mercial Matters, signed at Bonn on 30 June 1958,

– the Convention between the Netherlands and Italy on the Recognition and Enforcement
of Judgments in Civil and Commercial Matters, signed at Rome on 17 April 1959,

– the Convention between Germany and Austria on the Reciprocal Recognition and En-
forcement of Judgments, Settlements and Authentic Instruments in Civil and Commercial
Matters, signed at Vienna on 6 June 1959,

– the Convention between Belgium and Austria on the Reciprocal Recognition and Enforce-
ment of Judgments, Arbitral Awards and Authentic Instruments in Civil and Commercial
Matters, signed at Vienna on 16 June 1959,

– the Convention between Greece and Germany for the Reciprocal Recognition and En-
forcement of Judgments, Settlements and Authentic Instruments in Civil and Commercial
Matters, signed in Athens on 4 November 1961,

– the Convention between Belgium and Italy on the Recognition and Enforcement of
Judgments and other Enforceable Instruments in Civil and Commercial Matters, signed
at Rome on 6 April 1962,

– the Convention between the Netherlands and Germany on the Mutual Recognition and
Enforcement of Judgments and Other Enforceable Instruments in Civil and Commercial
Matters, signed at The Hague on 30 August 1962,
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20 Mankowski, in: Rauscher Art. 68 note 6.



– the Convention between the Netherlands and Austria on the Reciprocal Recognition and
Enforcement of Judgments and Authentic Instruments in Civil and Commercial Matters,
signed at The Hague on 6 February 1963,

– the Convention between France and Austria on the Recognition and Enforcement of
Judgments and Authentic Instruments in Civil and Commercial Matters, signed at Vienna
on 15 July 1966,

– the Convention between Spain and France on the Recognition and Enforcement of Judg-
ment Arbitration Awards in Civil and Commercial Matters, signed at Paris on 28 May
1969,

– the Convention between Luxembourg and Austria on the Recognition and Enforcement
of Judgments and Authentic Instruments in Civil and Commercial Matters, signed at
Luxembourg on 29 July 1971,

– the Convention between Italy and Austria on the Recognition and Enforcement of Judg-
ments in Civil and Commercial Matters, of Judicial Settlements and of Authentic Instru-
ments, signed at Rome on 16 November 1971,

– the Convention between Spain and Italy regarding Legal Aid and the Recognition and
Enforcement of Judgments in Civil and Commercial Matters, signed at Madrid on 22 May
1973,

– the Convention between Finland, Iceland, Norway, Sweden and Denmark on the Recog-
nition and Enforcement of Judgments in Civil Matters, signed at Copenhagen on 11 Oc-
tober 1977,

– the Convention between Austria and Sweden on the Recognition and Enforcement of
Judgments in Civil Matters, signed at Stockholm on 16 September 1982,

– the Convention between Spain and the Federal Republic of Germany on the Recognition
and Enforcement of Judgments, Settlements and Enforceable Authentic Instruments in
Civil and Commercial Matters, signed at Bonn on 14 November 1983,

– the Convention between Austria and Spain on the Recognition and Enforcement of
Judgments, Settlements and Enforceable Authentic Instruments in Civil and Commercial
Matters, signed at Vienna on 17 February 1984,

– the Convention between Finland and Austria on the Recognition and Enforcement of
Judgments in Civil Matters, signed at Vienna on 17 November 1986, and

– the Treaty between Belgium, the Netherlands and Luxembourg in Jurisdiction, Bankrupt-
cy, and the Validity and Enforcement of Judgments, Arbitration Awards and Authentic
Instruments, signed at Brussels on 24 November 1961, in so far as it is in force,

– signed at Brussels on 24 November 1961, in so far as it is in force,
– the Convention between the Czechoslovak Republic and Portugal on the Recognition and

Enforcement of Court Decisions, signed at Lisbon on 23 November 1927, still in force
between the Czech Republic and Portugal,

– the Convention between the Federative People’s Republic of Yugoslavia and the Republic
of Austria on Mutual Judicial Cooperation, signed at Vienna on 16 December 1954,

– the Convention between the Polish People’s Republic and the Hungarian People’s Re-
public on the Legal Assistance in Civil, Family and Criminal Matters, signed at Budapest
on 6 March 1959,

– the Convention between the Federative People’s Republic of Yugoslavia and the Kingdom
of Greece on the Mutual Recognition and Enforcement of Judgments, signed at Athens on
18 June 1959,
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– the Convention between the Polish People’s Republic and the Federative People’s Repub-
lic of Yugoslavia on the Legal Assistance in Civil and Criminal Matters, signed at Warsaw
on 6 February 1960, now in force between Poland and Slovenia,

– the Agreement between the Federative People’s Republic of Yugoslavia and the Republic
of Austria on the Mutual Recognition and Enforcement of Arbitral Awards and Arbitral
Settlements in Commercial Matters, signed at Belgrade on 18 March 1960,

– the Agreement between the Federative People’s Republic of Yugoslavia and the Republic
of Austria on the Mutual Recognition and Enforcement of Decisions in Alimony Matters,
signed at Vienna on 10 October 1961,

– the Convention between Poland and Austria on Mutual Relations in Civil Matters and on
Documents, signed at Vienna on 11 December 1963,

– the Treaty between the Czechoslovak Socialist Republic and the Socialist Federative Re-
public of Yugoslavia on Settlement of Legal Relations in Civil, Family and Criminal Mat-
ters, signed at Belgrade on 20 January 1964, still in force between the Czech Republic,
Slovakia and Slovenia,

– the Convention between Poland and France on Applicable Law, Jurisdiction and the
Enforcement of Judgments in the Field of Personal and Family Law, concluded in Warsaw
on 5 April 1967,

– the Convention between the Governments of Yugoslavia and France on the Recognition
and Enforcement of Judgments in Civil and Commercial Matters, signed at Paris on 18 May
1971,

– the Convention between the Federative Socialist Republic of Yugoslavia and the Kingdom
of Belgium on the Recognition and Enforcement of Court Decisions in Alimony Matters,
signed at Belgrade on 12 December 1973,

– the Convention between Hungary and Greece on Legal Assistance in Civil and Criminal
Matters, signed at Budapest on 8 October 1979,

– the Convention between Poland and Greece on Legal Assistance in Civil and Criminal
Matters, signed at Athens on 24 October 1979,

– the Convention between Hungary and France on Legal Assistance in Civil and Family Law,
on the Recognition and Enforcement of Decisions and on Legal Assistance in Criminal
Matters and on Extradition, signed at Budapest on 31 July 1980,

– the Treaty between the Czechoslovak Socialist Republic and the Hellenic Republic on
Legal Aid in Civil and Criminal Matters, signed at Athens on 22 October 1980, still in force
between the Czech Republic, Slovakia and Greece,

– the Convention between the Republic of Cyprus and the Hungarian People’s Republic on
Legal Assistance in Civil and Criminal Matters, signed at Nicosia on 30 November 1981,

– the Treaty between the Czechoslovak Socialistic Republic and the Republic of Cyprus on
Legal Aid in Civil and Criminal Matters, signed at Nicosia on 23 April 1982, still in force
between the Czech Republic, Slovakia and Cyprus,

– the Agreement between the Republic of Cyprus and the Republic of Greece on Legal
Cooperation in Matters of Civil, Family, Commercial and Criminal Law, signed at Nicosia
on 5 March 1984,

– the Treaty between the Government of the Czechoslovak Socialist Republic and the
Government of the Republic of France on Legal Aid and the Recognition and Enforcement
of Judgments in Civil, Family and Commercial Matters, signed at Paris on 10 May 1984,
still in force between the Czech Republic, Slovakia and France,
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– the Agreement between the Republic of Cyprus and the Socialist Federal Republic of
Yugoslavia on Legal Assistance in Civil and Criminal Matters, signed at Nicosia on
19 September 1984, now in force between Cyprus and Slovenia,

– the Treaty between the Czechoslovak Socialist Republic and the Italian Republic on Legal
Aid in Civil and Criminal Matters, signed at Prague on 6 December 1985, still in force
between the Czech Republic, Slovakia and Italy,

– the Treaty between the Czechoslovak Socialist Republic and the Kingdom of Spain on
Legal Aid, Recognition and Enforcement of Court Decisions in Civil Matters, signed at
Madrid on 4 May 1987, still in force between the Czech Republic, Slovakia and Spain,

– the Treaty between the Czechoslovak Socialist Republic and the Polish People’s Republic
on Legal Aid and Settlement of Legal Relations in Civil, Family, Labour and Criminal
Matters, signed at Warsaw on 21 December 1987, still in force between the Czech Re-
public, Slovakia and Poland,

– the Treaty between the Czechoslovak Socialist Republic and the Hungarian People’s
Republic on Legal Aid and Settlement of Legal Relations in Civil, Family and Criminal
Matters, signed at Bratislava on 28 March 1989, still in force between the Czech Republic,
Slovakia and Hungary,

– the Convention between Poland and Italy on Judicial Assistance and the Recognition and
Enforcement of Judgments in Civil Matters, signed at Warsaw on 28 April 1989,

– the Treaty between the Czech Republic and the Slovak Republic on Legal Aid provided by
Judicial Bodies and on Settlements of Certain Legal Relations in Civil and Criminal Mat-
ters, signed at Prague on 29 October 1992,

– the Agreement between the Republic of Latvia, the Republic of Estonia and the Republic
of Lithuania on Legal Assistance and Legal Relationships, signed at Tallinn on 11 No-
vember 1992,

– the Agreement between the Republic of Poland and the Republic of Lithuania on Legal
Assistance and Legal Relations in Civil, Family, Labour and Criminal Matters, signed in
Warsaw on 26 January 1993,

– the Agreement between the Republic of Latvia and the Republic of Poland on Legal
Assistance and Legal Relationships in Civil, Family, Labour and Criminal Matters, signed
at Riga on 23 February 1994,

– the Agreement between the Republic of Cyprus and the Republic of Poland on Legal
Cooperation in Civil and Criminal Matters, signed at Nicosia on 14 November 1996, and

– the Agreement between Estonia and Poland on Granting Legal Assistance and Legal
Relations on Civil, Labour and Criminal Matters, signed at Tallinn on 27 November 1998,

– the Convention between Bulgaria and Belgium on certain Judicial Matters, signed at Sofia
on 2 July 1930,

– the Agreement between the People’s Republic of Bulgaria and the Federative People’s
Republic of Yugoslavia on Mutual Legal Assistance, signed at Sofia on 23 March 1956,
still in force between Bulgaria and Slovenia,

– the Treaty between the People’s Republic of Romania and the People’s Republic of Hun-
gary on Legal Assistance in Civil, Family and Criminal Matters, signed at Bucharest on
7 October 1958,

– the Treaty between the People’s Republic of Romania and the Czechoslovak Republic on
Legal Assistance in Civil, Family and Criminal Matters, signed at Prague on 25 October
1958, still in force between Romania and Slovakia,
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– the Agreement between the People’s Republic of Bulgaria and the Romanian People’s
Republic on Legal Assistance in Civil, Family and Criminal Matters, signed at Sofia on 3
December 1958,

– the Treaty between the People’s Republic of Romania and the Federal People’s Republic of
Yugoslavia on Legal Assistance, signed at Belgrade on 18 October 1960 and its Protocol,
still in force between Romania and Slovenia,

– the Agreement between the People’s Republic of Bulgaria and the Polish People’s Repub-
lic on Legal Assistance and Legal Relations in Civil, Family and Criminal Matters, signed at
Warsaw on 4 December 1961,

– the Convention between the Socialist Republic of Romania and the Republic of Austria on
Legal Assistance in Civil and Family law and the Validity and Service of Documents and its
annexed Protocol, signed at Vienna on 17 November 1965,

– the Agreement between the People’s Republic of Bulgaria and the Hungarian People’s
Republic on Legal Assistance in Civil, Family and Criminal Matters, signed at Sofia on
16 May 1966,

– the Convention between the Socialist Republic of Romania and the Hellenic Republic on
Legal Assistance in Civil and Criminal Matters and its Protocol, signed at Bucharest on
19 October 1972,

– the Convention between the Socialist Republic of Romania and the Italian Republic on
Judicial Assistance in Civil and Criminal Matters, signed at Bucharest on 11 November
1972,

– the Convention between the Socialist Republic of Romania and the French Republic on
Legal Assistance in Civil and Commercial Matters, signed at Paris on 5 November 1974,

– the Convention between the Socialist Republic of Romania and the Kingdom of Belgium
on Legal Assistance in Civil and Commercial Matters, signed at Bucharest on 30 October
1975,

– the Agreement between the People’s Republic of Bulgaria and the Hellenic Republic on
Legal Assistance in Civil and Criminal Matters, signed at Athens on 10 April 1976,

– the Agreement between the People’s Republic of Bulgaria and the Czechoslovak Socialist
Republic on Legal Assistance and Settlement of Relations in Civil, Family and Criminal
Matters, signed at Sofia on 25 November 1976,

– the Convention between the Socialist Republic of Romania and the United Kingdom of
Great Britain and Northern Ireland on Legal Assistance in Civil and Commercial Matters,
signed at London on 15 June 1978,

– the Additional Protocol to the Convention between the Socialist Republic of Romania and
the Kingdom of Belgium on Legal Assistance Civil and Commercial Matters, signed at
Bucharest on 30 October 1979,

– the Convention between the Socialist Republic of Romania and the Kingdom of Belgium
on Recognition and Enforcement of Decisions in Alimony Obligations, signed at Buchar-
est on 30 October 1979,

– the Convention between the Socialist Republic of Romania and the Kingdom of Belgium
on Recognition and Enforcement of Divorce Decisions, signed at Bucharest on 6 Novem-
ber 1980,

– the Agreement between the People’s Republic of Bulgaria and the Republic of Cyprus on
Legal Assistance in Civil and Criminal Matters, signed at Nicosia on 29 April 1983,
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– the Agreement between the Government of the People’s Republic of Bulgaria and the
Government of the French Republic on Mutual Legal Assistance in Civil Matters, signed at
Sofia on 18 January 1989,

– the Agreement between the People’s Republic of Bulgaria and the Italian Republic on
Legal Assistance and Enforcement of Decisions in Civil Matters, signed at Rome on
18 May 1990,

– the Agreement between the Republic of Bulgaria and the Kingdom of Spain on Mutual
Legal Assistance in Civil Matters, signed at Sofia on 23 May 1993,

– the Treaty between Romania and the Czech Republic on Judicial Assistance in Civil
Matters, signed at Bucharest on 11 July 1994,

– the Convention between Romania and the Kingdom of Spain on Jurisdiction, Recognition
and Enforcement of Decisions in Civil and Commercial Matters, signed at Bucharest on
17 November 1997,

– the Convention between Romania and the Kingdom of Spain – complementary to the
Hague Convention relating to civil procedure law (Hague, 1 March 1954), signed at
Bucharest on 17 November 1997,

– the Treaty between Romania and the Republic of Poland on Legal Assistance and Legal
Relations in Civil Cases, signed at Bucharest on 15 May 1999.
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Sawczuk, Bilaterale Vertr�ge und das Problem des

polnischen Beitritts zum Lugano-�bereinkom-

men, in: FS Rolf A. Sch�tze (1999), p. 733.

1 In adoption of Art. 55 Brussels Convention Art. 69 orders the precedence of the
Brussels I Regulation over bilateral (and in exceptional cases multilateral) agreements
and treaties of recognition and enforcement of judgment negotiated and concluded
between Member States. On the occasion of the 2003 Accession Act the list of bi-
lateral conventions was extended by 32 new entries related to the new Member States.1

The accession of Bulgaria and Romania added another 27 entries.1a

2 Art. 69 affects only and exclusively legal relationships between Member States. In
contrast to Art. 71 there is no need to pay attention to the interests of further, non-
Member States or international organisations. Bilateral conventions between Member
States and non-Member States remain generally unaffected.2
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company law, competition policy, agriculture (including veterinary and phytosanitary legislation),
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3Within its scope of application the Brussels I Regulation supersedes the bilateral
agreements in total and in their entirety. This concerns even the case in which the
convention is more advantageous to the parties.3 Although the Brussels I Regulation is
the most advantageous form of enforcement known to creditors at present this perti-
nent inconsequence is ineffective in practice.4 The Brussels I Regulation even claims
precedence if it is less precise than the bilateral agreements.5

4As Art. 69 indicates through the reservation in favour of Artt. 70; 60 (2), the bilateral
agreements only remain significant in three constellations: in the first place pursuant
to Art. 70 (2) as far as the Brussels I Regulation is pertinently not relevant;6 in the
second place pursuant to Art. 70 (3) as far as the Regulation is irrelevant at that point
of time and in the third place pursuant to Art. 66 (2) (b), again due to intertemporal
reasons. The two latter constellations do not have actual relevance, because the Brus-
sels Convention has already superseded the listed conventions.7 Conventions conclu-
ded by the former German Democratic Republic were already repealed at the time of
the German re-unification pursuant to Art. 12 Einigungsvertrag.8

5The order of the list of Conventions is chronological. Yet a curiosity should be ob-
served: Whereas Art. 55 Brussels Convention, since the 1973 Accession Convention,
has also listed bilateral Conventions between other Member States and the United
Kingdom, Art. 69 refrains from doing so. Originally this was correct since the United
Kingdom did not become a Member State in the sense of the Regulation automatically
due to Art. 69 EC Treaty and the respective Protocol to the EC Treaty – but it was
correct only until the United Kingdom opted in.9 Apparently no-one bothered to
amend the list and not even later opportunities like the 2003 and 2006 Accession
Acts were seised upon. Nevertheless, as to substance the situation should be clear that
the bilateral Conventions with the United Kingdom are superseded, too. Ireland does
not trigger off the same problem since Ireland apparently did not conclude any bilat-
eral Conventions with other Member States.10
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Article 70

(1) The Treaty and the Conventions referred to in Article 69 shall continue to have effect in
relation to matters to which this Regulation does not apply.
(2) They shall continue to have effect in respect of judgments given and documents formally
drawn up or registered as authentic instruments before the entry into force of this Regula-
tion.

1 The provision expresses trite law: The Brussels I Regulation only supersedes bilateral
agreements within its area of application and does not abolish or repeal them com-
pletely. That is why the agreements continue to have effect in relation to matters to
which the Brussels I Regulation does not apply. Otherwise the Regulation would –
against its general target – cause a deteriorations of the free movement of judgments by
repealing the progress achieved to date without replacing it with something of the
same value.1

2 The matters concerned are first and foremost those matters exempted by Art. 1 (1).2

Some of the bilateral agreements also regulate the recognition and enforcement of
judgments in matrimonial matters, in probate cases or of arbitral awards. In this respect
they keep importance. Bilateral agreements also continue to have effect as far as they
deal with other fields of law other than with civil or commercial matters pursuant to
Art. 1 (1).3 The same expression in bilateral agrees and in Art.1 Abs. 1 may be inter-
preted differently.4

3 In exceptional cases a judgment may partly fall under the Brussels I Regulation and
partly under a bilateral agreement having a more extensive scope (for instance since
the judgment adjusts the maintenance and the equalisation of the surplus). In these
cases it is necessary to apply two pertinent different sets of legal rules for enforcement
or recognition respectively.5 The Brussels I regime must be stretched beyond its self
defined limits and thus applies only to the part of the judgment falling within its scope
of application.6 The question of whether, if the enforcement proceedings can be joined
or connected, must be answered by the national procedural law of the state where
enforcement is sought.7 Problems might result from different jurisdictional regimes of
courts within the judicial system of that state.
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4The Brussels I Regulation can only claim precedence within its temporal scope. This is
laid down in the second paragraph. It corresponds to Art. 66 therefore that the
Brussels I Regulation is not applied to judgments respectively as public documents
that were issued respectively were taken down in writing before its entry into force.
The pertinent corresponding Brussels Convention as predecessor of the Regulation has
already superseded the bilateral conventions so that the scope of this intertemporal
statement is reduced.8 Otherwise the absurd result would emerge that the bilateral
Conventions would be revived although they have been long ago superseded by the
Brussels or Lugano Conventions.9 Yet the very wording of (2) can be criticised for
lacking the utmost precision and giving rise to the possibility of misunderstandings by
the unwary.10

Article 71

(1) This Regulation shall not affect any conventions to which the Member States are parties
and which in relation to particular matters, govern jurisdiction or the recognition or enforce-
ment of judgments.
(2) With a view to its uniform interpretation, paragraph 1 shall be applied in the following
manner:
(a) this Regulation shall not prevent a court of a Member State, which is a party to a con-

vention on a particular matter, from assuming jurisdiction in accordance with that con-
vention, even where the defendant is domiciled in another Member State which is not a
party to that convention. The court hearing the action shall, in any event, apply Article 26
of this Regulation;

(b) judgments given in a Member State by a court in the exercise of jurisdiction provided for
in a convention on a particular matter shall be recognised and enforced in the other
Member States in accordance with this Regulation. Where a convention on a particular
matter to which both the Member State of origin and the Member State addressed are
parties lays down conditions for the recognition or enforcement of judgments, those
conditions shall apply. In any event, the provisions of this Regulation which concern the
procedure for recognition and enforcement of judgments may be applied.
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I. General considerations

1. Ranking rule

1 Given the rather technical nature of Title VII, its most important provision is Art. 71.
The objective of Art. 71 is to deal with possible conflicts of law-making treaties.1 Such
conflicts may arise between the Brussels I Regulation and other eminent conventions
in the area of international procedural law, particularly those concluded with third
countries.2 The focus lies especially on the multiple conventions of the Hague Con-
ference on Private International Law as well as on various conventions in the field of
international transportation law. The potential conflict is solved by (1) allowing spe-
cialised conventions to take precedence over the Brussels I Regulation, in order to
ensure compliance with those conventions and to enable Member States to meet with
paramount obligations as arising from international law.3 The application of the Regu-
lation is deemed to be precluded solely in relation to questions governed by a specia-
lised convention.4 The purpose of the exception is to ensure compliance with the rules
of jurisdiction laid down by such specialised conventions, since when those rules were

Art 71
1

Brussels I Regulation

on Jurisdiction and Recognition in Civil and Commercial Matters

754 March 2007

1 Mankowski, EWS 1996, 301, 302; Gaia, RDIPP 1991, 253, 255.
2 Conventions concluded solely among Member States do not lie within the scope of Art. 71, but are

dealt with in Art. 69.
3 Cf. The ``Po'' [1991] 2 Lloyd’s Rep. 206, 209 (C. A., per Lloyd L. J.).
4 The owners of the cargo lately laden on board the ship ``Tatry'' v. The owners of the ship ``Maciej Rataj''

(Case 406/92), [1994] ECR I-5439, I-5471 para. 24; The ``Anna H'' [1995] 1 Lloyd’s Rep. 11, 18

(C. A., per Hobhouse L. J.); Trib. Lecco RDIPP 1990, 357, 359.



enacted, account was taken of the specific features of the matters to which they relate.5

Although the Brussels I Regulation generally accounts for an overall approach, this is a
proper way to pay due regard to the particularities of some areas of the law, in particular
maritime law.6

2National legislation providing for the enforcement and execution of a ratified con-
vention precedes the Brussels I Regulation to the same extent as the specialised con-
vention itself does.7 Otherwise the UK and other Member States that consider multi-
lateral conventions as non-binding, with respect to the national legal framework,
relying solely on provisions of a national origin which stem from the convention,
would face unwarranted discrimination.8 On the other hand, national legislation de-
riving from a convention takes only precedence over the Brussels I Regulation if the
convention has been formally ratified.9 Similarly, national provisions designed for the
execution of a ratified convention but clearly exceeding its scope of application may
not take any precedence over the Brussels I Regulation.10

2. Conventions ratified by the Member States

3Although Art. 71 withholds priority of other conventions on specific matters over the
general rule of the Regulation, this only applies to conventions to which the Member
States are parties at the time of the adoption of the Regulation. There is no reservation
in favour of for conventions to which Member States will be parties.11 In sharp contrast
to Art. 57 (1) Brussels Convention, respect for any such new conventions is no longer
maintained. This boils down to a remarkable shift of competence to the European
Institutions, largely corresponding to the growth of EC legislative activity in the field
of international procedural law.12 According to the so-called AETR doctrine establish-
ed by the ECJ, the Community alone is in a position to assume and carry out contrac-
tual obligations towards third countries, as far as Community rules are promulgated for
the attainment of the objectives of the Treaty.13 On the basis of Artt. 61; 65 (c) EC
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5 The owners of the cargo lately laden on board the ship ``Tatry'' v. The owners of the ship ``Maciej Rataj''

(Case 406/92), [1994] ECR I-5439, I-5471 para. 24; Nürnberger Allgemeine Versicherungs-AG v. Port-

bridge Transport International BV, (Case C-148/03) [2004] ECR I-10327, I-10335 para. 14.
6 Pataut, RCDIP 93 (2005), 129.
7 The ``Po'' [1991] 2 Lloyd’s Rep 206 (C. A.); Mankowski, in: Rauscher Art. 71 note 2.
8 Mankowski, in: Rauscher Art. 71 note 2.
9 Mankowski, Seerechtliche Vertragsverh�ltnisse im Internationalen Privatrecht (1995) p. 297 et seq.;

id., EWS 1996, 301, 302.
10 Philip, NTIR 46 (1977) 113, 119; Basedow, VersR 1978, 495, 502; id., in: Handbuch des internatio-

nalen Zivilverfahrensrechts, Vol. I (1982) Ch. II note 140; Lagarde, RCDIP 68 (1979), 100, 101;

Mankowski, EWS 1996, 301, 302.
11 Kennett, (2001) 50 ICLQ 725, 736; Droz/Gaudemet-Tallon, RCDIP 90 (2001), 601, 620 et seq.;

Laviani, RDIPP 2004, 157, 190 et seq.
12 Takahashi, (2003) 52 ICLQ 529, 530; Jonathan Harris, (2001) 20 Civ. Just. Q. 218, 223.
13 Commission of the European Communities v. Council of the European Communities (AETR) (Case 22/

70), [1971] ECR 263, 275 para 28; Cornelis Kramer (Joined Cases 3, 4 & 6/76), [1976] ECR 1279, 1311



Treaty after Amsterdam, jurisdiction and the recognition and enforcement of judg-
ments fall within the competence of the European Union. It is a competence that has
been exercised, as the Brussels I Regulation derives directly from the new Title IV of
the EC Treaty. Therefore individual Member States must not accept international
commitments that could affect the Community rules or alter their scope. Exclusive
Community competence as acknowledged internally within the Union comes forth
externally also and restricts Member States’ liberty to negotiate conventions.

4 Difficulties arise as some conventions on specific matters may not allow for direct
Community participation.14 The Community itself cannot conclude any agreement
which lacks an accession clause allowing not only States, but also organizations to
accede.15 As a solution the Council may authorize Member States to sign and ratify
such a convention in the interest of the Community. Such authorization has recently
been provided by a Council Decision (the Bunkers Decision) of 19 September 2002
regarding the International Convention on Civil Liability or Bunker Oil Pollution
Damage 2001.16

3. Specialised Conventions newly ratified by the Community

5 Art. 71 does not specify how the Regulation relates to specialised conventions to which
the Community itself will be party in the future. It provides for precedence solely with
regard to conventions to which the Member States are parties already. At a first glance,
the lex specialis rule may apply as well: As far as the convention in respect covers aspects
comprised within the Regulation, the specialised convention may take precedence.
The Community acts on behalf of the Member States, and the effects of direct Com-
munity participation may be the same as all Member States participating in the en-
actment of a specialised convention simultaneously. But there are hints to a deviant
approach. Any specialised convention is binding exclusively between its own Member
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the Community to the European Convention for the Protection of Human Rights and Fundamental Freedoms

(Opinion 2/94), [1996] ECR I-1759, I-1787 paras. 25-27; Cartagena Protocol (Opinion 2/00), [2001]
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Skies) (Case C-467/98), [2002] ECR I-9519, I-9556 para. 82.
14 Mankowski, in: Rauscher Art. 71 note 4.
15 Takahashi, (2003) 52 ICLQ 529, 530.
16 Council Decision 2002/762 /EC of 19 September 2002 authorising the Member States, in the interest

of the Community, to sign, ratify or accede to the International Convention on Civil Liability for

Bunker Oil Pollution Damage, 2001 (the Bunkers Convention), OJ 2002 L 256/7.



States; and the Community is deemed to act as such a single Member State if it
participates in the enactment of a convention. Then there is no binding effect of such
a convention within any of the Member States, and consequently no intra-Commu-
nitarian ruling by the convention, for the Community as a whole is treated as a single
Member State. This approach benefits from disturbing the Brussels I Regulation as
little as possible compared to any lex specialis rule.

6The problem of concurring Community conventions will probably, at a first blow, be
tested on the Hague Convention on Choice of Courts Agreements (HCCA).17 Ac-
cording to its autonomous conflict rule as laid down in Art. 26 (6) lit a HCCA, the
Hague Convention shall not affect the application of the rules of a Regional Economic
Integration Organisation where none of the parties to a choice of court agreement is
resident in a Contracting State that is not a Member State of the Regional Economic
Integration Organisation. This solution allows for distinguishing several specific set-
tings.18

7As a whole, the Community will, and is bound to, pay attention to not tampering with
the scope of the well-adjusted Brussels I Regulation and its approach to intra-Com-
munitarian matters if participating in the enactment of specialised conventions. Thus,
sorting out conflicts of law-making-rules must not be dealt with academically, but is to
remain sufficiently flexible. Practical solutions are to be found according to the fol-
lowing schedule: Fundamentally and by virtue of Art. 71, the Regulation leaves it to
the specialised convention itself whether it precedes Brussels I. Here, one must scru-
tinize the miscellaneous provisions of the convention in respect, where the Commis-
sion is obliged to put up a specific conflict rule. As far as the convention in respect
refrains from ruling matters of a solely intra-Communitarian, the Regulation applies.
As far as the convention claims to be applicable even in intra-community cases, so be
it, and the Regulation gives way to the Convention at stake.

II. Application of specialised conventions

8Insofar as a specialised convention is applicable pursuant to (1), the Brussels I Regu-
lation is entirely superseded. Whether such a convention actually deals with relevant
matters that concern jurisdiction, lis pendens, recognition or enforcement or with any
of those, is left to the convention itself and to its interpretation.19 This extends to
implications not expressly spelt out in the other Convention but to be derived from
it,20 as e.g. in the case of Art. III (8) Hague Rules which can amount to an obstacle in
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17 Hague Convention on Choice of Court Agreements of 30 June 2005, available at http://www.
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18 Cf. Mankowski, in: Rauscher Art. 23 notes 77-80.
19 Deaville v. Aeroflot Russian International Airlines [1997] 2 Lloyd’s Rep 67, 71 (Q. B. D., Judge Brice

Q. C.) (with relation to the Warsaw Convention and lis pendens).
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the way of jurisdiction clauses.21 To the extent to which the convention does not
govern one or more of those topics, the Regulation remains applicable without altera-
tion or modification.22 Similarly, the Regulation remains applicable as far as the rules
prescribed in a specialised convention are confined to specific aspects of one of the
aforementioned topics.23 As a whole, Art. 71 (1) intends to integrate any specialised
set of rules into the larger legal framework of the Regulation.24 Insofar it goes beyond a
simple lex specialis rule, but tentatively amounts to a rule of coordination;25 generally,
subsidiarity fits the bill better than strict precedence of the other convention.

9 According to the Report Schlosser, the following international conventions governing
jurisdiction and the recognition and enforcement of judgments, in particular areas of
law are amongst others (the list is not exhaustive!) prior to Community rules according
to (1) (ex Art. 57 of the 1968 Brussels Convention):
– The revised Mannheim Convention for the navigation of the Rhine of 17 October

1868 together with the Revised Agreement of 20 November 1963 and the Addi-
tional Protocol of 25 October 1972;

– The Warsaw Convention of 12 October 1929 for the unification of certain rules
relating to international carriage by air and the Amending Protocol of 28 Septem-
ber 1955 and Supplementary Convention of 18 September 1961 with the Addi-
tional Protocols of 8 March 1971 and 25 September 1975;

– The Brussels International Convention of 10 May 1952 on certain rules concerning
civil jurisdiction in matters of collision;

– The Brussels International Convention of 10 May 1952 relating to the arrest of
seagoing ships;26

– The Rome Convention of 7 October 1952 relating to damage caused by foreign
aircraft to third parties on the surface;

– The London Agreement of 27 February 1953 on German external debts;
– The Hague Convention of 1 March 1954 on civil procedure;
– The Hague Convention of 15 November 1965 on the service abroad of judicial and

extrajudicial documents in civil and commercial matters;
– The Hague Convention of 18 March 1970 on the taking of evidence abroad in civil

or commercial matters;
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– The Geneva Convention of 19 May 1956 together with its Protocol of Signature on
the contract for the international carriage of goods by road (CMR);

– The Convention of 27 October 1956 between the Grand Duchy of Luxembourg,
the Federal Republic of Germany and the French Republic on the canalization of
the Moselle, with the Additional Protocol of 28 November 1976;

– The Hague Convention of 15 April 1958 on the recognition and enforcement of
decisions relating to maintenance obligations in respect of children;

– The Hague Convention of 15 April 1958 on the jurisdiction of the contractual
forum in matters relating to the international sale of goods;

– The Paris Convention of 29 July 1960 on third party liability in the field of nuclear
energy together with the Paris Additional Protocol of 28 January 1964 and the
Brussels Convention and Annex thereto of 31 January 1963 supplementary to the
Paris Convention of 29 July 1960 and the Paris Additional Protocol to the Supple-
mentary Convention of 28 January 1964;

– The Supplementary Convention of 26 February 1966 to the International Conven-
tion of 25 February 1961 concerning the carriage of passengers and luggage by rail
(CIV) on the liability of railways for death or injury to passengers, amended by
Protocol II of the Diplomatic Conference for the entry into force of the CIM and
CIV International Agreements of 7 February 1970 concerning the extension of the
period of validity of the Supplementary Convention of 26 February 1966;

– The Brussels Convention of 25 May 1962 on the liability of operators of nuclear
ships and Additional Protocol;

– The Brussels International Convention of 27 May 1967 for the unification of rules
relating to the carriage of passengers’ luggage by sea;

– The Brussels International Convention of 27 May 1967 for the unification of cer-
tain rules relating to maritime liens and mortgages;

– The Brussels International Convention of 29 November 1969 on civil liability for
oil pollution damage and the International Convention to supplement that Con-
vention of 18 December 1971 on the establishment of an international fund for
compensation for oil pollution damage;

– The Berne International Conventions of 7 February 1970 on the carriage of goods
by rail (CIM) and the carriage of passengers and luggage by rail (CIV), together with
the Additional Protocol and Protocol I of 9 November 1973 of the Diplomatic
Conference for the implementation of the Conventions;

– The Athens Convention of 13 December 1974 on the carriage by sea of passengers
and their luggage;

– The European Agreement of 30 September 1957 covering the international car-
riage of dangerous goods by road (ADR) and the Additional Protocol of 21 August
1975;

– The Geneva Convention of 1 March 1973 on the contract for the international
carriage of passengers and baggage by road (CUR);

– The Hague Convention of 2 October 1973 on the recognition and enforcement of
decisions relating to maintenance obligations.

Chapter VII

Relations with other instruments

Art 71
9

Peter Mankowski 759



10 In addition to this list which as a matter of fact could comprise only conventions
already existing at the time when the Report was drawn up (and still misses out e.g. on
the 1976 London Liability Convention27), the 2002 Protocol to the 1974 Athens
Convention on the Carriage by Sea of Passengers and their Luggage, as well as the
aforementioned Bunkers Convention, may be considered as specialised conventions.
Similarly, the European Convention on State Immunity28 takes precedence over Com-
munity rules.29 The 1999 Montreal Convention30 has succeeded the Warsaw Conven-
tion for the most part in the area of international air transportation, with its Art. 33
taking precedence over the jurisdictional regime of the Brussels I Regulation.31 The
1999 Arrest Convention,32 the successor to the 1952 Arrest Convention, might be-
come another example.33 On the contrary, the Brussels I Regulation is not precluded,
by virtue of (1) from application to copyright infringement by the provisions of the
Berne Convention for the Protection of Literary and Artistic Works, as the latter does
not purport to govern jurisdiction.34 The idea to expressly list all specialised conven-
tions was ventilated35 but eventually dropped, unsurprisingly in view of the scale of the
task involved.36

III. Reference to specialised Conventions

11 From a methodical point of view, (1) refers to other conventions. As far as other legal
instruments are concerned, the Regulation considers itself explicitly as an instrument
of reference, but, by referring to other conventions, does by no means refrain from
governing matters of judicial cooperation on a general basis. As a consequence, the
Brussels I Regulation is in no way excluded from application if (1) a specialised con-
vention referred to in Art. 71 (1) fails to govern a matter dealt with in the provisions of
the Regulation or (2) if any specialised convention referred to in Art. 71 (1) re-refers to
the procedural law of the forum State. If so, the Brussels I Regulation happens to
supersede any forum State’s procedural law due to the general precedence of the
Community rules. The situation is similar if the specialised convention follows the
principle of favor negotii and takes, by means of an alternative reference rule, explicit
provisions not to deprive an interested party of any right he may have according to
another law or multilateral agreement.37 The Regulation is excluded from application
only to the extent to which the specialised convention purports to govern a specific
matter exclusively.38
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29 Heß, IPRax 1994, 10, 14.
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34 Pearce v. Ove Arup Partnership [1999] I. L. Pr. 442, 466 (C. A., per Roch L. J.).
35 Commission Proposal COM (1999) 348 final p. 26.
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12Art. 71 is quite often defined as an integration clause designed to embed specialised
conventions in the Brussels I Regulation.39 It is worthy of being stressed that the
concept of reference as laid down in (1) does not aim at full integration of specialised
conventions into the Brussels I Regulation, but resembles a fictitious implantation of
single provisions from other conventions into the structure of the European regime of
jurisdiction.40 Any attempt to fully integrate multilateral commitments of the Mem-
ber States into the Brussels I Regulation would meet severe vicissitudes from the
points of view of Community law and international law as well. The scope of appli-
cation of the Regulation must not hinge upon individual Member States‘ membership
to international conventions.41 Furthermore, an integrative approach might iniqui-
tously amplify the ECJ’s competence of interpretation by extending it to non-EC laws
and statutes.

IV. Assuring uniform standards of interpretation

13The concept of reference to specialised conventions as laid down in (1) maintains
minimum standards of interplay between the Community regime and other conven-
tions. But reference to those conventions alone does not suffice to guarantee a flawless
collaboration of law-making treaties relating to jurisdiction and enforcement. Thus,
the basic rule of (1) is refined in (2). Its objective is to warrant uniform standards of
application and assure a continuous interpretation of the Community rules in all
Member States.

14(2) (a) deviates from the rule in Art. 3 in order to clarify its scope of application with
respect to other conventions. It follows that Member States’ courts may still base their
jurisdiction on a specialised convention’s rule if the latter corresponds to neither
Brussels I jurisdiction or even would be ousted as an exorbitant head of jurisdiction
under the regime of the Brussels I Regulation.42

15In the interests of claimants, (2) (b) subpara. 2 generally maintains Brussels I standards
of recognition and execution. This applies regardless of whether a specialised conven-
tion referred to in (1) intends to govern these matters exclusively, as such a convention
does apply only to the extent to which the Regulation refers to it.43
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43 Rauch, IPRax 1981, 199, 201; Mankowski, IPRax 2000, 188, 189.



V. Relationship with Art. 31 CMR

16 The Geneva Convention on the Contract for the International Carriage of Goods by
Road of 19 May 1956, generally known as the CMR Convention, is of paramount
importance for the carriage of goods by road in the whole of Europe. Pursuant to
Art. 31 CMR, any legal proceeding arising out of carriage under the Convention must
be brought in a court or tribunal of a Contracting State designated by agreement
between the parties, or in the courts or tribunals of a country within whose territory
the defendant is ordinarily resident, or has his principal place of business, or the branch
or agency through which the contract of carriage was made; or the place where the
goods were taken over by the carrier or the place designated for delivery is situated.
This general precedence over the Brussels I Regulation is commonly unquestioned.44

Nevertheless, the borderline between CMR jurisdiction and the Brussels I Regulation
may, on behalf of some special issues, remain unclear. At least Art. 31 CMR is not
applicable in the event of judgments only preliminarily enforceable whereas these
judgments are covered by the Regulation.45

1. Form of jurisdiction agreements

17 According to Art. 31 (1) CMR, agreements conferring jurisdiction do not underlay any
formal restrictions. Though Art. 23 (1), (2) Brussels I Regulation requires jurisdiction
agreements to be in a certain form, there is no need to conclude a jurisdiction agree-
ment in writing if the CMR Convention is applicable. Pursuant to (1) of the Brussels I
Regulation, Art. 31 CMR takes precedence over the Regulation, so that jurisdiction
agreements are not required to be in any form to the extent to which the agreement
itself meets with the prerequisites of the CMR Convention.46 In any case, Art. 23 (1) 3
Brussels I Regulation is entirely superseded by Art. 31 CMR. It follows that, under the
CMR Convention, there are no exclusive jurisdiction agreements at all.47

2. Examination as to jurisdiction

18 The relationship between the Brussels I Regulation and Art. 31 CMR is easily resolved
in the ordinary case in favour of Art. 31 CMR which gains prevalence for instance over
Art. 5 (1) of the Regulation.48 But it may meet some difficulty if the defendant does not
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enter an appearance. As to the wording of Art. (2) (a) 2 of the Regulation, interna-
tional jurisdiction depends, by virtue of Art. 26, on jurisdiction being established
objectively according to the yardsticks contained in the Brussels I Regulation. From
a narrow point of view, any examination as to jurisdiction might not comprise juris-
diction as established by Art. 31 of the CMR Convention or by any other specialised
convention, but relate exclusively to the Brussels I Regulation.49 It seems reasonable to
assume that any such limitation to general precedence of the Convention would have
to be very forcefully justified.50 Since the defendant may deliberately enter an appear-
ance or choose not to do so, there is some danger that the CMR Convention might be
superseded wilfully.51 The objective of Art. 26, namely, to avoid any need to enter an
appearance solely for procedural reasons is by no means depreciated if examination as
to jurisdiction focuses on the CMR Convention.52 Accordingly, jurisdiction of the
court must be regarded as derived from the Regulation since Art. 71 specifically states
that the rules of jurisdiction laid down by specialised Conventions are not affected by
the Regulation.53 When verifying on its own motion whether it has jurisdiction, the
court is bound to apply the rules of jurisdiction laid down in the specialised convention
if the defendant fails to enter an appearance.54 The same is true where the defendant,
while submitting no pleas on the merits, formally contests the jurisdiction of the na-
tional court seised of the case.55
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48 Cf. only OGH TranspR 2003, 66; OGH TranspR 2003, 67 with note Rogov; HD UfR 2003, 2490,
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49 Cf. OLG Dresden TranspR 1999, 62, 63 = IPRax 2000, 121, 123; OLG M�nchen TranspR 2001, 399,

401; LG Oldenburg TranspR 2001, 402 f.; LG Flensburg TranspR 2001, 401, 402.
50 Nürnberger Allgemeine Versicherungs-AG v. Portbridge Transport International BV, (Case C-148/03)

[2004] ECR I-10327, I-10336 paras. 17-20; BGH TranspR 2003, 302, 303; OLG Hamm TranspR

2001, 397, 399; OLG Schleswig TranspR 2002, 76; OLG N�rnberg TranspR 2002, 402; OLG Karls-

ruhe NJW-RR 2002, 1722, 1723; OLG Hamburg TranspR 2003, 23, 24; OLG M�nchen TranspR 2003,

155; Haubold, IPRax 2000, 91; Gottwald, in: M�nchener Kommentar zur ZPO Art. 57 EuGV� note 5;

Dißars, TranspR 2001, 387, 389; Heuer, TranspR 2002, 221, 222 et seq.; Herber, TranspR 2003, 19, 20;

Mankowski, in: Reithmann/Martiny, Internationales Vertragsrecht (6th ed. 2004) note 1424; cf. also

Rb. Rotterdam NIPR 2001 Nr. 141 p. 275.
51 OLG Hamm TranspR 2001, 397, 399; OLG Schleswig TranspR 2002, 76; OLG Karlsruhe NJW-RR

2002, 1722, 1723; OLG Hamburg TranspR 2003, 23, 24 f.
52 Haubold, IPRax 2000, 91, 95; Dißars, TranspR 2001, 387, 389; Mankowski, in: Reithmann/Martiny

(fn. 48), note 1424; Mankowski, in: Rauscher Art. 71 note 15.
53 Nürnberger Allgemeine Versicherungs-AG v. Portbridge Transport International BV, (Case C-148/03)

[2004] ECR I-10327, I-10336 para. 17.
54 Nürnberger Allgemeine Versicherungs-AG v. Portbridge Transport International BV, (Case C-148/03)

[2004] ECR I-10327, I-10336 para. 18.
55 Nürnberger Allgemeine Versicherungs-AG v. Portbridge Transport International BV, (Case C-148/03)

[2004] ECR I-10327, I-10336 para. 19.



3. Lis pendens

19 Art. 31 (2) CMR deals with seisin.56 The prerequisites regarding lis pendens as estab-
lished by the CMR Convention gain priority over the Brussels I Regulation.57 Art. 31
(2) aims at a concept of priority similar to the one provided for in Art. 71 of the
Brussels I Regulation. Hence Art. 31 (2) of the CMR Convention butts against the
Convention’s material provisions, the term “plaintiff ” in Art. 31 is to be understood as
“claimant”.58 Jurisdiction as established by the CMR Convention generally favours the
plaintiff. Thus, under the CMR Convention compared to the Brussels I Regulation, the
plaintiff faces no remarkable disadvantage. For jurisdiction, it follows that the postu-
lation of equality does not require shifting the general precedence of the Convention
in favour of Art. 27 Brussels I Regulation.59

VI. Enforcement of maintenance orders

20 In practice of law, the recognition and enforcement of maintenance orders is of para-
mount concern. In this context some difficulty may arise from the interplay of the
Brussels I Regulation and the 1973 and 1958 Hague Conventions on the recognition
and enforcement of decisions relating to maintenance obligations. Any solution of
possible conflicts proceeds from Art. 71 as a general reference and bow to other con-
ventions. As specialised conventions, the aforementioned Hague Conventions take
precedence over the Brussels I Regulation.60 Similar to (2) (b) 2, both Hague Con-
ventions cling to the principle of favor negotii.61 By means of an alternative reference
rule, the national law of procedure is taken into consideration, but is barred by the
general precedence of the Brussels I Regulation.62 Any bilateral agreements are ex-
cluded from application by Art. 69.63

Art 71
19, 20

Brussels I Regulation

on Jurisdiction and Recognition in Civil and Commercial Matters

764 March 2007

56 For details see Andrea Merzario Ltd. v. Internationale Spedition Leitner GmbH [2001] 1 Lloyd’s Rep. 490

(C. A.); Thomas Rüfner, [2001] LMCLQ 460.
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[1999] 2 Lloyd’s Rep. 179, 186 (Q. B. D., Colman J.).
58 OLG Hamburg TranspR 2003, 25 f; Herber, TranspR 1996, 196, 197; Heuer, TranspR 2002, 221, 225.

For a different view see OLG D�sseldorf TranspR 2002, 237.
59 OLG Kçln TranspR 2002, 239, 241; OLG Hamburg TranspR 2003, 25 et seq.; Heuer, TranspR 2002,
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For a different view see OLG D�sseldorf TranspR 2002, 237; Basedow, in: M�nchener Kommentar

zum HGB, vol. VII (1997) Art. 32 CMR note 30; Staub/Helm, HGB, vol. VI/2 (4th ed. 2002) Art. 31

CMR note 49.
60 Cf. only TS REDI 2001, 501 with note Michinel Álvarez.
61 Cf. OLG M�nchen, FamRZ 2003, 462.
62 Mankowski, IPRax 2000, 188, 192. Apparently contra Geimer, IPRax 2004, 419, 420.
63 Mankowski, IPRax 2000, 188, 193.



21It follows that the maintenance creditor, by virtue of (2) (b) subpara. 2, may opt for
recognition and enforcement of a judgment according to the Brussels I Regulation to
the extent to which he benefits from the Regulation.64 From the maintenance cred-
itor’s point of view, the procedure for a declaration of enforceability under the
Brussels I Regulation is the most benign existing, as it contents itself with a minimum
amount of prerequisites, formalities and participation of the maintenance debtor.
Thus, it is strongly recommended to let maintenance judgments undergo the
Brussels I procedure of recognition and declaration of enforceability but to refer to
other Conventions only insofar as grounds for non-recognition or other prerequisites
for recognition are concerned, if those provisions might exceptionally benefit the
maintenance creditor more than the Brussels I Regulation does.65

Article 72

This Regulation shall not affect agreements by which Member States undertook, prior to the
entry into force of this Regulation pursuant to Article 59 of the Brussels Convention, not to
recognise judgments given, in particular in other Contracting States to that Convention,
against defendants domiciled or habitually resident in a third country where, in cases pro-
vided for in Article 4 of that Convention, the judgment could only be founded on a ground of
jurisdiction specified in the second paragraph of Article 3 of that Convention.

1Art. 72 deals with a rather odd special problem, which is part of the general matter of
the discriminating against Third States by the European international civil procedural
law. In a few agreements relating to international law Member States covenanted with
other states not to recognize issued judgment under certain circumstances.1 For the
respective Member States a contractual obligation of non-recognition exists relating to
international law. This can conflict with the obligation of recognition pursuant to the
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Brussels I Regulation as far as it concerns non-recognitions of judgments from other
Member States of the EC.

2 Art. 59 Brussels Convention permitted the Member States expressly to conclude con-
ventions about the non-recognitions of judgments of Member States as far as the
judgments were issued in a jurisdiction exorbitant to the third states pursuant to Art. 3
Abs 2 Brussels Convention. After the entry into force of the Brussels I Regulation the
Member States do not have the competence to conclude new agreements standing in
contradiction to the Regulation anymore.2 Any competence in this regard has been
wrestled away from them and conferred upon the EC.3 But Member States may not be
forced to break international law so already existing agreements are to be taken into
account.4 What was permitted under Art. 59 Brussels Conventions must be respected
now and may no be incriminated ex post.5 Art. 72 aims at preserving for the future the
effect of conventions concluded under Art. 59 Brussels Convention but not more.6 In
general Art. 59 Brussels Convention was only rarely used and indirectly served as a
confirmation of the principle of automatic recognition.7

3 On the occasion of passing the Brussels I Regulation and as some amelioratum for the
effective revocation of Art. 59 Brussels Convention8 the Council and the Commission
made the following Joint Statement:9

“It follows from Article 4 in conjunction with chapter III of the Regulation that, where
a court in a Member State delivers a judgment which is founded on a ground of juris-
diction drawn from that Member State’s national law, against a defendant who is not
domiciled in the territory of a Member State, that judgment will be recognised an
enforced in the other Member States pursuant to the Regulation.

In some cases this rule may be disadvantageous to persons who are not domiciled in a
territory of a Member state. In the Brussels Convention of 27 September 1968, the
situation was mitigated by Article 59, which allowed Contraction States to conclude
agreements with third States not to recognise judgments founded on certain national
grounds of jurisdiction drawn from national law.
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7 Hof Amsterdam NIPR 2001 Nr. 130 p. 261.
8 Layton/Mercer para. 32.040.
9 JUSTCIV137, 14139/00 and 14139/00cor2, i.a. published in: IPRax 2001, 260.



The Council and the Commission will pay particular attention to the possibility of
engaging in negotiations with a view to the conclusion of international agreements
that would mitigate the consequences of Chapter III of the Regulation for persons
domiciled in third States, in respect of judgments founded on certain grounds of ju-
risdiction.”
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Chapter VIII
Final provisions

Article 73

No later than five years after the entry into force of this Regulation, the Commission shall
present to the European Parliament, the Council and the Economic and Social Committee a
report on the application of this Regulation. The report shall be accompanied, if need be, by
proposals for adaptations to this Regulation.

1Pursuant to Art. 211 EC Treaty the Commission is obliged to monitor, survey and
control the application of Community law in the Member States and to adopt mea-
sures for the effective implementation of Community law. This general obligation is in
concreto mirrored in Art. 73 with particular regard to the Brussels I Regulation.1 Until
the February 28, 2007 the Commission has to present a report on the application of the
Regulation in the Member States. Addressees of this report are the European Parlia-
ment, the Council and the Economic and Social Committee. If necessary, i.e. if major
difficulties or divergences in the application of single provisions of the Regulation have
arisen and can be evidenced by the report, the Commission shall propose appropriate
adaptations to the provisions in question and shall thus initiate law reform.

2Astonishingly and contrary to the over-all scheme Art. 73 does not yet provide for a
repeat report every five years but at least verbatim sticks to a seemingly single report
after the first five years. Perhaps Art. 73 might be subject to an adaptation in this
direction after the first report. Art. 65 Brussels IIbis Regulation already provides for
such a repeat report.

3The Commission insisted on a five year period before the (first) report. It did not
accept a proposal by the Parliament to shorten this down to two years since it would be
impossible, given the duration of judicial procedures in the Member States, to accu-
mulate the necessary statistics and number of judgments under the Regulation to
prepare a proper report.2 Although the Commission accepted the proposal by the
Parliament to let the report pay specific attention to small and medium enterprises
and business,3 this has not been reflected in the wording eventually.
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4 In a Joint Statement4 the Commission and the Council have already announced to pay
particular attention to the effects of the Regulation on small and medium enterprises.
The main focus might be on Art.15 (1) (c) and its effects on cross-border electronic
commerce. The said Joint Statement reads:
“1. The Council and the Commission are aware that the development of electronic
commerce in the information society facilitates the economic growth of undertakings.
Community law is an essential if citizens, economic operators and consumers are to
benefit from the possibilities afforded by electronic commerce.
They consider that the development of new distance marketing techniques based on
the use of the Internet depends in part on the mutual confidence which may grow up
between undertakings and consumers. One of the major elements in this confidence is
the opportunity offered to consumers by Article 16 of the Regulation to bring possible
disputes before the courts of the Member States in which they reside, where the con-
tract concluded by the consumer is covered by Article 15 of the Regulation.
The Council and the Commission point out in this connection that for Article
15(1)(c) to be applicable it is not sufficient for an undertaking to target its activities
at the Member State of the consumer’s residence, or at a number of Member States
including that Member State; a contract must also be concluded within the framework
of its activities. This provision relates to a number of marketing methods, including
contracts concluded at a distance through the Internet.
In this context, the Council and the Commission stress that the mere fact that an
Internet site is accessible is not sufficient for Article 15 to be applicable, although a
factor will be that this Internet site solicits the conclusion of distance contracts and
that a contract has actually been concluded at a distance, by whatever means. In this
respect, the language or currency which a website uses does not constitute a relevant
factor.
2. The Council and the Commission take the view that in general it is in the interest of
consumers and undertakings to try to settle their disputes amicably before resorting to
the courts.
The Council and the Commission stress in this connection that the purpose of the
Regulation, and in particular of Articles 15 and 17 thereof, is not to prohibit the parties
from making use of alternative methods of dispute settlement.
The Council and the Commission accordingly wish to reiterate how important it is
that work on alternative methods of dispute settlement in civil and commercial mat-
ters should continue at European Community level, in keeping with the Council’s
conclusions of 29 May 2000.
They are aware of the great significance of this work and stress the useful complemen-
tary role represented by alternative methods of dispute settlement in civil and com-
mercial matters, in particular with regard to electronic commerce.
3. Pursuant to Article 73 of the Regulation, the Commission is to submit a report on
the application of the Regulation, accompanied, if need be, by proposals for adapta-
tions, to the European Parliament, the Council and the Economic and Social Com-
mittee.
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The Council and the Commission consider that in preparing the report especial at-
tention should be paid to the application of the provisions of the Regulation relating to
consumers and small and medium-sized undertakings, in particular with respect to
electronic commerce. For this purpose, the Commission will, where appropriate, pro-
pose amendments to the Regulation before the expiry of the period referred to in
Article 73 of the Regulation.”

5Another Joint Statement was issued by the Commission and Luxembourg. It reflects
the needs generated by Art. 63 (4). This Joint Statement reads:
“The Government of the Grand Duchy of Luxembourg undertakes to use its best
endeavours, during the period provided for in Article 63(4), to prepare business circles
in the Grand Duchy of Luxembourg to adjust to the new situation resulting from
Article 5, point (1), and Article 23 of the Regulation.
The Commission undertakes to devote special attention to developments in Luxem-
bourg in its report on application of the Regulation, provided for in Article 73. In the
light of this report the Commission will take the necessary initiatives to enable the
Council to take a decision within the time limit provided for in Article 63(4).”

Article 74

(1) The Member States shall notify the Commission of the texts amending the lists set out in
Annexes I to IV. The Commission shall adapt the Annexes concerned accordingly.
(2) The updating or technical adjustment of the forms, specimens of which appear in
Annexes V and VI, shall be adopted in accordance with the advisory procedure referred to
in Article 75 (2).

1Art. 74 reflects in its both paragraphs that the Annexes only contain technicalities.
Their alteration and modification does not require the full transparency and the full
effort as the alteration of articles of the Regulation itself. Accordingly, Art. 74 simpli-
fies opportunities for altering them considerably. To the same extent is Recital (29).
Still it is the Commission as some kind of trusted keeper of the Regulation and not the
respective Member State which is empowered to adapt the Annexes to the modifica-
tions of national law referred to. Nevertheless the two paragraphs establish different
modes of procedure for altering the Annexes concerned respectively. This is necessary
since Annexes V and VI do not relate to areas which are subject to legislation of the
Member States, but are within the sole reign of Community law.1 The implementing
powers of the Commission are derived from Art. 202 EC Treaty.2 Furthermore, the
Commission is to act as the repository for technical information.3

Chapter VIII

Final provisions

Art 73, 5
Art 74, 1

Peter Mankowski 771

1 Kropholler Art. 74 note 3.
2 Layton/Mercer para. 33.004.
3 Layton/Mercer para. 33.004.



2 The most informal procedure is installed with regard to Annexes I to IV. In the first
step any Member States notifies the Commission if it alters or amends any of the
provisions as listed in Annexes I to IV. The respective Member State has the informa-
tion readily available, and the Commission has not to issue requests or to commence
inquiries. No co-operation with other Member States is required, and even less a
complicated process of ratification.4 The respective Member State does not even have
to notify the others as eventually such notification will be effected by the publication
of the adapting result in the Official Journal. In the second step the Commission adapts
the respective Annex accordingly. Still it is not for the Member State which modified
its national law to adapt the Regulation. It can be learned e contrario ex para. (2) that
not even the procedure of consultation as provided for in Art. 75 (2) must be ob-
served.5 Eventually the Commission shall publish the amended version of the respec-
tive Annex in the Official Journal. An example of the informal and simple procedure
envisaged can be found with regard to declaring notaries competent to enforce acts
drawn up by foreign notaries, pursuant to § 55 (3) AVAG in Germany.6

3 The alteration procedure has twice been exercised since the entry into force of the
Brussels I Regulation. Two Regulations have been issued in this regard, namely Reg-
ulations Nos. 1937/2004 and 2245/2004.7 Since they were almost identical to the letter
they were a source of confusion insofar as it became unclear which of the two should
eventually be taken as the source for the actual wording of the Annexes. In dubio the
later of the two should have taken precedence according to the maxim lex posterior
derogat legi priori. The Commission clarified the unclear situation by a corrigendum
declaring the earlier Regulation No. 1937/2004 null and void.8 Nonetheless, one can-
not help but remarking that the new alteration procedure had a devastatingly bad start
in practice despite its inherent simplicity and informality. As rumour has it the dupli-
cated publication in the Official Journal must be blamed on internal errors of com-
munication between the different General Directorates after the reshuffle of the Com-
mission.9

Art 74
2, 3

Brussels I Regulation

on Jurisdiction and Recognition in Civil and Commercial Matters

772 March 2007

4 Kropholler Art. 74 note 2.
5 Staudinger, in: Rauscher Art. 74 note 1.
6 OJ EC 2002 L 225/13.
7 Commission Regulation (EC) No. 1937/2004 of 9 November 2004 amending Annexes I, II, III and IV

to Council Regulation (EC) No. 44/2001 on jurisdiction and the recognition and enforcement of

judgments in civil and commercial matters, OJ EC 2004 L 334/3; Commission Regulation (EC)

No. 2245/2004 of 27 December 2004 amending Annexes I, II, III and IV to Council Regulation

(EC) No. 44/2001 on jurisdiction and the recognition and enforcement of judgments in civil and

commercial matters, OJ EC 2004 L 381/10.
8 Corrigendum to Commission Regulation (EC) No.1937/2004 of 9 November 2004 amending An-

nexes I, II, III and IV to Council Regulation (EC) No. 44/2001 on jurisdiction and the recognition

and enforcement of judgments in civil and commercial matters, OJ EC 2005 L 50/20.
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4(2) permits the Commission to alter, modify and adapt Annexes V and VI if the
consultation process established by Art. 75 (2) is observed. (2) empowers the Commis-
sion to implement adaptation. Such powers are vested in the Commission pursuant to
Art. 202 EC Treaty.10 The formal instrument to be used for concrete alterations is the
Commission Regulation.11 Yet the Commission is only entitled to actualise the Regu-
lation and to implement rather technical changes, not to execute fundamental chan-
ges.12 Otherwise it would act ultra vires and invade into an area which is preserved for
the Council. Democratic deficits and shortages inherent in the consultation process
under Art. 75 (2) and the Commission as the implementing power should be kept as far
at bay as possible.13 It must be remembered and borne in mind that every alteration of
the standard forms in Annexes V and VI has direct implications for practical purposes
and can alleviate or widen the information necessary to be proven in the enforcement
procedure.14

Article 75

(1) The Commission shall be assisted by a committee.
(2) Where reference is made to this paragraph, Articles 3 and 7 of Decision 1999/468/EC
shall apply.
(3) The Committee shall adopt its rules of procedure.

1By virtue of (1), the Commission, i.e. the Commission of the European Community,
shall be assisted by a committee as far as the Commission has to fulfil functions con-
cerning the Brussels I Regulation. The said committee serves supporting and preparing
functions only;1 it does not have the power and competence to decide something
(unless the Commission derivatively vests such power in it). It shall render support
in particular with regard to the report which the Commission has to be present pur-
suant to Art. 73, or with regard to the updating or technical adjustments of the forms,
specimen of which appear in Annexes V and VI, prescribed by Art. 74 (2).2 Art. 74 (2)
expressly refers to the advisory procedure contained in (2).

2(2) and (3) deal with technicalities and procedural modalities. Articles 3 and 7 of
Decision 1999/468/EC3 read as follows:
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“Article 3
Advisory procedure

(1) The Commission shall be assisted by an advisory committee composed of the
representatives of the Member States and chaired by the representative of the Com-
mission.
(2) The representative of the Commission shall submit to the Committee a draft of the
measures to be taken. The committee shall deliver its opinion on the draft, within a
time-limit which the chairman may lay down according to the urgency of the matter, if
necessary by taking a vote.
(3) The opinion shall be recorded in the minutes; in addition, each Member State shall
have the right to ask to have its position recorded in the minutes.
(4) The Commission shall take the utmost account of the opinion delivered by the
committee. It shall inform the committee of the manner in which the opinion has been
taken into account.

Article 7

(1) Each committee shall adopt its own rules of procedure on the proposal of its chair-
man, on the basis of standard rules of procedure which shall be published in the Official
Journal of the European Communities.4 Insofar as necessary existing committees shall
adapt their rules of procedure to the standard rules of procedure.
(2) The principles and conditions on public access to documents applicable to the
Commission shall apply to the committees.
(3) The European Parliament shall be informed by the Commission of committee
proceedings on a regular basis. To that end, it shall receive agendas for committee
meetings, draft measures submitted to the committees for the implementation of in-
struments adopted by the procedure provided for by Article 251 of the Treaty, and the
results of voting and summary records of the meetings and lists of the authorities and
organisations to which the persons designated by the Member States to represent them
belong. The European Parliament shall also be kept informed whenever the Commis-
sion transmits to the Council measures or proposals for measures to be taken.
(4) The Commission shall, within six months of the date on which this Decision takes
effect, publish in the Official Journal of the European Communities, a list of all commit-
tees which assist the Commission in the exercise of implementing powers. This list
shall specify, in relation to each committee, the basic instrument(s) under which the
committee is established. From 2000 onwards, the Commission shall also publish an
annual report on the working of committees.”

3 (5) obliges the Committee to adopt rules of procedure. The content of such rules and
the procedure how to adopt them are mainly coped with by Art. 7 Decision 1999/468/
EC as reprinted supra.5
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Article 76

(1) This Regulation shall enter into force on l March 2002.
(2) This Regulation is binding in its entirety and directly applicable in the Member States in
accordance with the Treaty establishing the European Community.

1In order to comply with the requirements established by Art. 254 (2) EC Treaty1 (1)
asserts as to when the Brussels I Regulation enters into force. The entry into force
nevertheless concerned only the original Member States. With regard to the Accession
States the respective date of entry into force is derived from the point of time when the
acquis communautaire entered into force for them respectively, pursuant to the condi-
tions of each act of accession. Hence, the Brussels I Regulation entered into force for
the ten new Member States which acceded to the EU on 1 May 2004, on this very
date.2 Future Accession States will follow the same pattern.

2Originally, (1) established a period between the publication of the Regulation in the
Official Journal and its entry into force in order to allow the Member States to adapt to
the novelties brought upon by the Regulation compared to the Brussels and Lugano
Conventions. The period allowed was considerably longer than the twenty days after
publication in the OJ ordinarily applying to regulations. The reason was the assumed
complexity of the subject-matter.3 Eventually, a fixed date and a date relating back to
either publication in the OJ or adoption was established.

3(2) declaratorily re-iterates the direct effect of the Regulation. Even without (2) ex-
isting the very same result would necessarily follow from Art. 249 (2) EC Treaty.4

Although the term “Member States” has to be read in conjunction with, and in the
light of, Art. 1 (3) excluding Denmark.
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passed not in co-adaptation by Council and Parliament but under the procedure by virtue of Art. 76

EC Treaty; Staudinger, in: Rauscher Art. 76 note 1.
2 Layton/Mercer para. 33.005.
3 Amended Commission Proposal COM (2000) 689 final p. 4.
4 Staudinger, in: Rauscher Art. 76 note 1.



Annex 1

Rules of jurisdiction referred to in Article 3(2) and Article 4(2)
The rules of jurisdiction referred to in Article 3(2) and Article 4(2) are the following:
– in Belgium: Article 15 of the Civil Code (Code civil/Burgerlijk Wetboek) and Article 638 of the

Judicial Code (Code judiciaire/Gerechtelijk Wetboek);
– in Bulgaria: Article 4(1), of the International Private Law Code,
– in the Czech Republic: Article 86 of Act No 99/1963 Coll., the Code of Civil Procedure (občanský

soudn� ř�d), as amended,
– in Germany: Article 23 of the Code of Civil Procedure (Zivilprozessordnung),
– in Estonia: Article 139, paragraph 2 of the Code of Civil Procedure (tsiviilkohtumenetluse seadustik),
– in Greece, Article 40 of the Code of Civil Procedure (˚��ØŒÆæ —�ºØ�ØŒ�æ ˜ØŒ����	Ææ);
– in France: Articles 14 and 15 of the Civil Code (Code civil),
– in Ireland: the rules which enable jurisdiction to be founded on the document instituting the pro-

ceedings having been served on the defendant during his temporary presence in Ireland,
– in Italy: Articles 3 and 4 of Act 218 of 31 May 1995,
– in Cyprus: section 21(2) of the Courts of Justice Law No 14 of 1960, as amended,
– in Latvia: section 27 and paragraphs 3, 5, 6 and 9 of section 28 of the Civil Procedure Law (Civil-

procesa likums),
– in Lithuania: Article 31 of the Code of Civil Procedure (Civilinio proceso kodeksas),
– in Luxembourg: Articles 14 and 15 of the Civil Code (Code civil),
– in Hungary: Article 57 of Law Decree No. 13 of 1979 on International Private Law (a nemzetkçzi

mag�njogr�l sz�l� 1979. �vi 13. tçrv�nyerejű rendelet),
– in Malta: Articles 742, 743 and 744 of the Code of Organisation and Civil Procedure – Cap.12 (Kodiċi

ta’ Organizzazzjoni u Proċedura Ċivili – Kap. 12) and Article 549 of the Commercial Code – Cap. 13
(Kodiċi tal-kummerċ – Kap. 13),

– in Austria: Article 99 of the Court Jurisdiction Act (Jurisdiktionsnorm),
– in Poland: Articles 1103 and 1110 of the Code of Civil Procedure (Kodeks postępowania cywilnego),
– in Portugal: Articles 65 and 65A of the Code of Civil Procedure (C�digo de Processo Civil) and Article

11 of the Code of Labour Procedure (C�digo de Processo de Trabalho),
– in Romania: Articles 148-157 of Law No. 105/1992 on Private International Law Relations,
– in Slovenia: Article 48(2) of the Private International Law and Procedure Act (Zakon o medarodnem

zasebnem pravu in postopku) in relation to Article 47 (2) of Civil Procedure Act (Zakon o pravdnem
postopku) and Article 58(1) of the Private International Law and Procedure Act (Zakon o medar-
odnem zasebnem pravu in postopku) in relation to Article 57(1) and 47(2) of Civil Procedure Act
(Zakon o pravdnem postopku),

– in Slovakia: Articles 37 to 37e of Act No 97/1963 on Private International Law and the Rules of
Procedure relating thereto,

– in Finland: the second, third and fourth sentences of the first paragraph of Section 1 of Chapter 10 of
the Code of Judicial Procedure (oikeudenk�ymiskaari /r�tteg�ngsbalken),

– in Sweden: the first sentence of the first paragraph of Section 3 of Chapter 10 of the Code of Judicial
Procedure (r�tteg�ngsbalken),
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– in the United Kingdom: rules which enable jurisdiction to be founded on:
(a) the document instituting the proceedings having been served on the defendant during his
temporary presence in the United Kingdom; or
(b) the presence within the United Kingdom of property belonging to the defendant; or

– (c) the seizure by the plaintiff of property situated in the United Kingdom.

Annex II

The courts or competent authorities to which the application referred to in Article 39 may be
submitted are the following:
– in Belgium, the ‘tribunal de premi�re instance’ or ‘rechtbank van eerste aanleg’ or ‘erstinstanzliches

Gericht’,
– in Bulgaria, the “Co�ŁØcŒŁ ªpa�cŒŁ cœ�”
– in the Czech Republic, the ‘okresn� soud’ or ‘soudn� exekutor’,
– in Germany:

(a) the presiding Judge of a chamber of the ‘Landgericht’;
(b) a notary (‘. . .’) in a procedure of declaration of enforceability of an authentic instrument,

– in Estonia, the ‘maakohus’ or the ‘linnakohus’,
– in Greece, the ‘
�����º�æ —æø���ØŒ�	�’,
– in Spain, the ‘Juzgado de Primera Instancia’,
– in France:

(a) the ‘greffier en chef du tribunal de grande instance’,
(b) the ‘pr�sident de la chambre d�partementale des notaires’ in the case of application for a declara-

tion of enforceability of a notarial authentic instrument,
– in Ireland, the High Court,
– in Italy, the ‘Corte d’appello’,
– in Cyprus, the ‘¯ÆæåØÆŒ� ˜ØŒÆ���æØ�’ or in the case of a maintenance judgment the ‘ˇØŒ�ª���ØÆŒ�
˜ØŒÆ���æØ�’,

– in Latvia, the ‘rajona (pilsētas) tiesa’,
– in Lithuania, the ‘Lietuvos apeliacinis teismas’,
– in Luxembourg, the presiding judge of the ‘tribunal d’arrondissement’,
– in Hungary, the ‘megyei b�r�s�g sz�khely�n műkçdő helyi b�r�s�g’, and in Budapest the ‘Budai

Kçzponti Ker	leti B�r�s�g’,
– in Malta, the ‘Prim’ Awla tal-Qorti Ċivili’ or ‘Qorti tal-Maġistrati ta’ Gh̄awdex fil-ġurisdizzjoni super-

juri tagh̄ha’, or, in the case of a maintenance judgment, the ‘Reġistratur tal-Qorti’ on transmission by
the ‘Ministru responsabbli gh̄all-Ġustizzja’,

– in the Netherlands, the ‘voorzieningenrechter van de rechtbank’,
– in Austria, the ‘Bezirksgericht’,
– in Poland, the ‘Sąd Okręgowy’,
– in Portugal, the ‘Tribunal de Comarca’,
– in Romania, the “Tribunal”,
– in Slovenia, the ‘okrožno sodiÐče’,
– in Slovakia, the ‘okresný sffld’,
– in Finland, the ‘k�r�j�oikeus /tingsr�tt’,
– in Sweden, the ‘Svea hovr�tt’,
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– in the United Kingdom:
(a) in England and Wales, the High Court of Justice, or in the case of a maintenance judgment, the

Magistrate’s Court on transmission by the Secretary of State;
(b) in Scotland, the Court of Session, or in the case of a maintenance judgment, the Sheriff Court on

transmission by the Secretary of State;
(c) in Northern Ireland, the High Court of Justice, or in the case of a maintenance judgment, the

Magistrate’s Court on transmission by the Secretary of State;
(d) in Gibraltar, the Supreme Court of Gibraltar, or in the case of a maintenance judgment, the

Magistrates’ Court on transmission by the Attorney General of Gibraltar.

Annex III

The courts with which appeals referred to in Article 43(2) may be lodged are the following:
– in Belgium,

(a) as regards appeal by the defendant: the ‘tribunal de premi�re instance’ or ‘rechtbank van eerste
aanleg’ or ‘erstinstanzliches Gericht’,

(b) as regards appeal by the applicant: the ‘Cour d’appel’ or ‘hof van beroep’,
– in Bulgaria, the “A�eºa�Ł�e� cœ� – Co�Ł��”
– in the Czech Republic, the ‘okresn� soud’,
– in the Federal Republic of Germany, the ‘Oberlandesgericht’,
– in Estonia, the ‘ringkonnakohus’,
– in Greece, the ‘¯ç���	�’,
– in Spain, the ‘Audiencia Provincial’,
– in France:

(a) the ‘cour d’appel’ on decisions allowing the application,
(b) the presiding judge of the ‘tribunal de grande instance’, on decisions rejecting the application,

– in Ireland, the High Court,
– in Italy, the ‘corte d’appello’,
– in Cyprus, the ‘¯ÆæåØÆŒ� ˜ØŒÆ���æØ�’ or in the case of a maintenance judgment the ‘ˇØŒ�ª���ØÆŒ�
˜ØŒÆ���æØ�’,

– in Latvia, the ‘Apgabaltiesa’,
– in Lithuania, the ‘Lietuvos apeliacinis teismas’,
– in Luxembourg, the ‘Cour sup�rieure de Justice’ sitting as a court of civil appeal,
– in Hungary, the ‘megyei b�r�s�g’; in Budapest, the ‘Főv�rosi B�r�s�g’,
– in Malta, the ‘Qorti ta’ l-Appell’ in accordance with the procedure laid down for appeals in the Kodiċi

ta’ Organizzazzjoni u Proċedura Ċivili – Kap.12 or in the case of a maintenance judgment by
‘ċitazzjoni’ before the ‘Prim’ Awla tal-Qorti ivili jew il-Qorti tal-Maġistrati ta’ Gh̄awdex fil-ġurisdizz-
joni superjuri tagh̄ha’’,

– in the Netherlands:
(a) for the defendant: the ‘arrondissementsrechtbank’,
(b) for the applicant: the ‘gerechtshof’,

– in Austria, the ‘Bezirksgericht’,
– in Poland, the ‘Sąd Apelacyjny’,
– in Portugal, the ‘Tribunal de RelaÅ¼o’,
– in Romania, the “Curte de Apel”.

Art 76
3

Brussels I Regulation

on Jurisdiction and Recognition in Civil and Commercial Matters

778 March 2007



– in Slovenia, the ‘okrožno sodiÐče’,
– in Slovakia, the ‘okresný sffld’,
– in Finland, the ‘hovioikeus /hovr�tt’,
– in Sweden, the ‘Svea hovr�tt’,
– in the United Kingdom:

(a) in England and Wales, the High Court of Justice, or in the case of a maintenance judgment, the
Magistrate’s Court;

(b) in Scotland, the Court of Session, or in the case of a maintenance judgment, the Sheriff Court;
(c) in Northern Ireland, the High Court of Justice, or in the case of a maintenance judgment, the

Magistrate’s Court;
(d) in Gibraltar, the Supreme Court of Gibraltar, or in the case of a maintenance judgment, the

Magistrates’ Court.

Annex IV

The appeals which may be lodged pursuant to Article 44 are the following:
– in Belgium, Greece, Spain, France, Italy, Luxembourg and the Netherlands, an appeal in cassation,
– in Bulgaria, “oÆÇaº�a�e �pe� Bœpxo��Ł�� ŒacaçŁo�e� cœ�”
– in the Czech Republic, a ‘dovol�n�’ and a ‘žaloba pro zmatečnost’,
– in Germany, a ‘Rechtsbeschwerde’,
– in Estonia, a ‘kassatsioonkaebus’,
– in Ireland, an appeal on a point of law to the Supreme Court,
– in Cyprus, an appeal to the Supreme Court,
– in Latvia, an appeal to the ‘Augstākā tiesa’,
– in Lithuania, an appeal to the ‘Lietuvos AukÐčiausiasis Teismas’,
– in Hungary, ‘fel	lvizsg�lati k�relem’,
– in Malta, no further appeal lies to any other court; in the case of a maintenance judgment the ‘Qorti

ta’ l-Appell’ in accordance with the procedure laid down for appeal in the ‘kodiċi ta’ Organizzazzjoni
u Procedura Ċivili – Kap. 12’,

– in Austria, a ‘Revisionsrekurs’,
– in Poland, by an appeal in cassation to the ‘Sąd Najwyższy’,
– in Portugal, an appeal on a point of law,
– in Romania, a “contestatie in anulare” or a “revizuire”.
– in Slovenia, an appeal to the ‘Vrhovno sodiÐče Republike Slovenije’,
– in Slovakia, the ‘dovolanie’,
– in Finland, an appeal to the ‘korkein oikeus /hçgsta domstolen’,
– in Sweden, an appeal to the ‘Hçgsta domstolen’,
– in the United Kingdom, a single further appeal on a point of law.
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Annex V

Certificate referred to in Articles 54 and 58 of the Regulation an judgments and court
settlements
(English, ingl�s, anglais, inglese ...)
1. Member State of origin
2. Court or competent authority issuing the certificate

2.1. Name
2.2. Address
2.3. Tel./fax/e-mail

3. Court which delivered the judgment /approved the court settlement (*)
3.1. Type of court 3.2. Place of court

4. Judgmenticourt settlement (*)
4.1. Date
4.2. Reference number
4.3. The parties to the judgment /court settlement (*)

4.3.1. Name(s) of plaintiff(s)
4.3.2. Name(s) of defendant(s)
4.3.3. Name(s) of other party(ies), if any

4.4. Date of service of the document instituting the proceedings where judgment was given in
default of appearance

4.5. Text of the judgment /court settlement (*) as annexed to this certificate
5. Names of parties to whom legal aid has been granted
The judgmenti court settlement* is enforceable in the Member State of origin (Articles 38 and 58 of the
Regulation) against:
Name:
Done at: . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . date: . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Signature and/or stamp: . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Annex VI

Certificate referred to in Article 57(4) of the Regulation on authentic instruments
(English, ingl�s, anglais, inglese ...)
1. Member State of origin
2. Competent authority issuing the certificate

2.1. Name
2.2. Address
2.3. Tel./fax/e-mail

3. Authority which has given authenticity to the instrument
3.1. Authority involved in the drawing up of the authentic Instrument (if applicable)

3.1.1. Name and designation of authority
3.1.2. Place of authority
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3.2. Authority which has registered the authentic instrument (if applicable)
3.2.1. Type of authority
3.2.2. Place of authority

4. Authentic instrument 4.1. Description of the instrument
4.2. Date

4.2.1. on which the instrument was drawn up
4.2.2. if different: on which the instrument was registered

4.3. Reference number
4.4. Parties to the instrument

4.4.1. Name of the creditor
4.4.2. Name of the debtor

5. Text of the enforceable obligation as annexed to this certificate
The authentic instrument is enforceable against the debtor in the Member State of origin (Article 57(1)
of the Regulation)
Done at: . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . date: . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Signature and/or stamp: . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
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National courts of the Member States
The first number indicates the relevant article, the second number relates to the
respective note within the commentary on this article.

Austria

Oberster Gerichtshof
OGH 29 March 2001 – 2Ob71/01g 9/11
OGH 29 January 2003 – 7 Ob 291/02y 5/64
OGH ecolex 2004, 859 with note Mayr 5/200
OGH EuLF 2005, 82 23/70
OGH EuLF 2005, II-80 5/96; 5/108; 5/149
OGH EuLF 2005, II-82 5/152
OGH EuLF 2006, II-10 5/92; 5/96; 5/103
OGH EvBl 2001/194 5/200
OGH EvBl 2002/172 5/135
OGH EvBl 2002/3 5/197
OGH IPRax 2002, 131 5/60; 5/132
OGH IPRax 2003, 456 66/24
OGH IPRax 2004, 349 5/97; 5/99
OGH IPRax 2006, 489 5/67; 5/68
OGH JBl 1996, 795 23/36
OGH JBl 1998, 515 = ZfRV 1998, 157 5/132; 5/135
OGH JBl 1998, 726 23/23
OGH JBl 1999, 333 5/102
OGH JBl 2000, 121 23/98
OGH JBl 2001, 117 23/107; 23/95
OGH JBl 2001, 185 5/64; 5/200
OGH JBl 2003, 54 5/173
OGH JBl 2004, 187 with note Klicka 23/24; 23/40
OGH JBl 2005, 594 with note Pfersmann 35/5
OGH �JZ 2001, 565 = EvBl 2001/129 63/13
OGH �JZ 2003, 647 5/93
OGH �JZ 2004, 138 5/38
OGH �JZ 2004, 140 = JBl 2004, 186 5/111; 5/132
OGH �JZ 2004, 141 = ZfRV 2004, 105 5/38
OGH �JZ 2004, 388 5/89; 5/90; 5/91; 5/96;

5/100; 66/10
OGH �JZ 2004, 77 = JBl 2004, 105 with note Rotter 5/200
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OGH �JZ 2005, 111 5/234; 5/247
OGH �JZ 2005, 271 5/240
OGH �JZ 2005, 566 66/29
OGH �JZ-LSK 2002/54 5/200
OGH RdW 1999, 210 5/102
OGH RdW 2001, 154 34/50; 34/55
OGH RdW 2002, 603 5/208
OGH RdW 2002, 664 5/208
OGH RdW 2003, 124 5/195
OGH RdW 2004, 184 5/112
OGH RIW 1998, 634 5/68
OGH SZ 70/60 = ecolex 1997, 422 with note Oberhammer = JAP

1997/98, 41 with note Chiwitt
65/10

OGH SZ 70/126 = JBl 1998, 184 = ZfRV 1998, 39 5/159
OGH SZ 71/31 5/234
OGH SZ 71/145 5/102; 5/146
OGH SZ 71/191 5/129
OGH SZ 72/80 5/161
OGH SZ 73/76 66/10
OGH SZ 74/75 = ZfRV 2002, 115 = JAP 2001/2, 246 with note

Frauenberger-Pfeiler
35/27

OGH TranspR 2003, 66 71/16; 71/18
OGH TranspR 2003, 67 71/16; 71/18
OGH TranspR 2004, 251 65/6
OGH wbl 1989, 338 12/3
OGH wbl 2001, 231 with note Thiele 5/200
OGH ZfRV 1998, 161 = RdW 1998, 552 5/135
OGH ZfRV 1999, 75 35/56
OGH ZfRV 1999, 150 23/95
OGH ZfRV 2000, 76 23/155
OGH ZfRV 2000, 79 5/285; 5/301
OGH ZfRV 2001, 70 5/197
OGH ZfRV 2001, 113 23/14; 23/173
OGH ZfRV 2002, 49 5/148
OGH ZfRV 2004, 32 66/6
OGH ZfRV 2004, 77 5/9; 5/142
OGH ZfRV 2005, 32 66/9; 66/10; 71/16
OGH ZfRV 2005, 157 66/29

Belgium

Cour de Cassation / Hof van Cassatie / Kassationshof
Hof van Cass. Pas. belge 1950 I 624 34/16
Hof van Cass. Pas. belge 1985 I 1323 34/16

National courts of the Member States Brussels I Regulation

on Jurisdiction and Recognition in Civil and Commercial Matters

802 March 2007



Cour d’appel / Hof van veroep / Appellationshof
Hof Antwerpen AJT 1997-98, 354 with note Lambein 31/10
Hof Antwerpen Limburgs Rechtsleven, 1998, 12 32/28
Hof Brussel ETL 2006, 855 11/5
Hof Brussel J. trib. 1980, 229 31/15
CA Bruxelles Div. Act. 1996, 57 31/10
Hof Gent Pas. belge 1989, III 162 34/33
CA Li�ge JMLB 1984, 391 36/6

Tribunal / Rechtbank / Gericht erster Instanz
Rb. Antwerpen Digest I-38 B-4 37/14; 46/19
Rb. Brugge R. W. 1979-80, 1307 31/15
Rb. Brussels J. trib. 1978, 283 37/14
Trib. Bruxelles Gaz. Pal. 1981 somm. 78 32/10
Trib. Bruxelles GRUR Int. 2001, 170 5/191
Trib. Bruxelles Digest I-38 B 3 46/9; 46/11
Trib. Bruxelles J. trib. 1994, 251 31/27
Trib. Bruxelles J. trib. 2003, 234 5/200; 5/208
Trib. Bruxelles Pas. belge 1987, III, 80 34/33
Trib. Bruxelles Rev. belge dr. int. 2007/2, no. 43 34/4
Trib. Bruxelles RGDC 1989, 422 34/8
Rb. Gent AJT 1995-96, 151 with note Claeys 31/12
Trib. Li�ge Act. Dr., 1996, 80 34/8; 34/16; 34/18; 34/

25; 34/33;
Trib. Liege JMLB 1994, 929 34/68; 34/52
Trib. Hasselt R. W. 2004-2005, 29 31/29
Trib. Hasselt TBH 1997, 324 31/29
Trib. Nivelles Div. Act. 1995, 78 31/10
Trib. Tournai J. trib. 1980, 391 = Kaye, Case Law, p. 21 9/3

Tribunal de commerce / Rechtbank van koophandel / Handelsgericht
Rb. Kh. Antwerpen ETL 2005, 657 5/69; 5/89; 5/90; 5/120;

5/125; 5/126; 5/136
Rb. Kh. Antwerpen ETL 2005, 671 5/127
Rb. Kh. Antwerpen ETL 2005, 687 5/125; 5/127; 5/129; 5/

138
Rb. Kh. Antwerpen TBH 1995, 429 5/134
Trib. Arlon TBH 1997, 321 63/6
Trib. Bruxelles RDCB 1990, 801 32/32
Trib Bruxelles R. W. 2006-07, 969 5/138; 5/148
Trib. Bruxelles TBH 1980, 51 with note Watté 63/13
Rb. Kh. Dendermonde TBH 2000, 242 with note Wautelet 5/200; 5/234
Rb. Kh. Gent TBH 1998, 403 5/142
Rb. Kh. Gent TBH 2003, 175 5/58; 5/132
Rb. Kh. Hasselt IHR 2005, 114 5/149
Rb. Kh. Hasselt R. W. 2000-2001, 1244 5/148
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Rb. Kh. Hasselt R. W. 2004-2005, 833 5/96; 5/108; 5/152
Rb. Kh. Hasselt TBH 1992, 897 with note Justé 63/9; 63/13
Rb. Kh. Hasselt TBH 1998, 404 63/6; 63/7
Rb. Kh. Hasselt TBH 1999, 65 with note van Houtte 5/142
Rb. Kh. Hasselt TBH 1999, 222 with note van Houtte 31/15
Rb. Kh. Hasselt TBH 2002, 595 5/152
Rb. Kh. Hasselt TBH 2003, 623 with note Kruger 5/89; 5/96; 5/125
Rb. Kh. Kortrijk December 4, 2003 5/108
Trib. Li�ge J. trib. 1983, 556 5/253
Trib. Li�ge JMLB 1984, 289 37/14; 37/21
Trib. Li�ge Rev. dr. comm. Belge 1996, 837 5/314
Rb. Kh. Turnhout TBH 1994, 730 with note Erauw 5/72
Rb. Kh. Veurne [2006] I. L. Pr. 336 5/200; 5/219
Rb. Kh. Veurne TBH 1998, 401 63/13

Arbeidshof
Arbeidshof Antwerpen JPA 2002, 9 63/15
Arbeidshof Antwerpen JPA 2003, 215 63/15

Denmark

Højesterets Domme
HD NJA 1999, 673 5/138
HD NJA 2000, 273 = GRUR Int. 2001, 178 5/191
HD UfR 2003, 2490 71/18

Østre Landsrets Domme
ØLD [2001] I. L. Pr. 22 5/148
ØLD [2001] I. L. Pr. 314 5/152
ØLD UfR 1989 A 877 46/19
ØLD UfR 1993 A 802 5/134
ØLD UfR 1993, 302 5/142
ØLD UfR 1994, 342 5/200
ØLD UfR 1998, 1092 with note Fogh, IPRax 2001, 358 5/38
ØLD UfR 2002, 1370 5/138
ØLD UfR 2006, 2794 5/129

Østre Landsrets Kendelse
ØLK UfR 1996, 616 5/142
ØLK UfR 1998, 1092 5/142
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France

Cour de Cassation
Cass. [1996] I. L. Pr. 303 42/7
Cass. [1996] I. L. Pr. 504 41/9; 44/5
Cass. [1997] I. L. Pr. 173 33/15
Cass. [2000] I. L. Pr. 763 34/31
Cass. [2001] I. L. Pr. 717 34/39; 34/59
Cass. [2003] I. L. Pr. 203 5/142
Cass. [2005] I. L. Pr. 266 34/31; 34/32
Cass. [2005] RCDIP 322 45/10
Cass. 11 April 1995 – D 736/95 35/11
Cass. Bull. Arr. 1997 IV no. 66 13/12
Cass. Bull. civ. 1977 I no. 401 34/52; 34/67; 34/68
Cass. Bull. civ. 1986 I no. 149 34/28
Cass. Bull. civ. 1994 I no 176 34/40
Cass. Bull. civ. 1996 I no. 201 34/69
Cass. Bull. civ. 2005 I no. 433 5/142
Cass. Bull. civ. 2005 I no. 506 5/183
Cass. Bull. civ. 2006 I no. 342 5/89
Cass. Bull. civ. 2006 I no. 373 5/29
Cass. Bull. civ. 2006 I no. 423 5/89
Cass. Bull. civ. 2006 I no. 448 10/2
Cass. Clunet 106 (1979), 280 with note Holleaux 34/32
Cass. Clunet 108 (1981), 854 with note Holleaux 34/52
Cass. Clunet 122 (1995), 134 19/3
Cass. Clunet 125 (1998), 136 with note André Huet 5/208
Cass. Clunet 125 (1998), 142 32/32
Cass. Clunet 128 (2001), 133 with note André Huet 5/41; 5/58
Cass. Clunet 132 (2005), 112 32/6; 32/23
Cass. D. 1989 IR 283 23/158
Cass. D. 1990 IR 108 34/34
Cass. D. 1997 IR 92 34/16
Cass. D. 1999 somm. 109 with note Libchaber 5/36
Cass. D. 2002, 2963 with note Mazeaud = R�p. D�frenois 2002,

1608 with note Savaux = ZEuP 2005, 134 with note Claude Witz/
Reinert in France

5/36

Cass. D. S.1986 IR 265 with note Audit 23/26
Cass. D. S.1990 IR 158 5/236
Cass. DMF 1995, 283, 286 with note Tassel 5/29
Cass. ECJ Website n8 1998/29 34/52
Cass. ETL 1999, 675 5/241
Cass. EuLF 2006, II-19 5/183
Cass. EuLF 2006, II-92 5/54
Cass. Gaz. Pal. 1986, 385 with note Piedelievre 23/104
Cass. January 17, 2006 – Koogar v. AMS Neve 5/26
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Cass. JCP 1964 II 13590 with note Bertrand Ancel = RCDIP 53
(1964), 344 with note Batiffol = Clunet 91 (1964), 302 with note
Goldman

36/4

Cass. JCP 1983 IV 109 23/150
Cass. JCP 1989, jurisp. 359 34/40
Cass. JCP 1997 IV 747 23/117
Cass. JCP 2000 IV 2393 5/138
Cass. JCP 2002 I 144 with note Rueda 5/142
Cass. JCP 2002 II 10104 with note Houtcieff 5/36
Cass. JCP 2005 IV 1975 63/10
Cass. JCP G 1994 IV 205 9/3
Cass. JCP G 1997 IV 747 23/22
Cass. JCP G 2000 IV 1 622 9/8
Cass. JCP G 2001 II 10787 with note Kaplan/Cuniberti = RCDIP 90

(2001), 172, 173 with note Muir Watt = Rev. arb. 2001, 507 with
note Idot = RGDA 2001, 126 with note Heuzé

35/48

Cass. JCPG 2006 IV 2789 5/89
Cass. JCPG 2006 IV 3497 5/200
Cass. July 11. 2006 – no. 05-18.021 5/142
Cass. RCDIP 70 (1981), 134 with note Gaudemet-Tallon 23/71
Cass. RCDIP 72 (1983), 516 with note Gaudemet-Tallon 5/39; 5/137
Cass. RCDIP 72 (1983), 658 23/158
Cass. RCDIP 73 (1984), 501 32/6
Cass. RCDIP 74 (1985), 131 with note Mezger 34/33
Cass. RCDIP 76 (1987), 612 with note Gaudemet-Tallon 5/29
Cass. RCDIP 77 (1988), 92, 93 63/9
Cass. RCDIP 79 (1990), 358 23/141
Cass. RCDIP 83 (1994), 323 19/3
Cass. RCDIP 83 (1994), 688 32/23
Cass. RCDIP 85 (1996), 731 23/87
Cass. RCDIP 85 (1996), 732 with note Gaudemet-Tallon 23/87
Cass. RCDIP 86 (1997), 85 with note Muir Watt 34/33
Cass. RCDIP 86 (1997), 585 with note Gaudemet-Tallon = Clunet

125 (1998), 129 with note André Huet = D. 1998 somm. 279 with
note Audit

5/131

Cass. RCDIP 87 (1998), 117 5/131; 5/138
Cass. RCDIP 87 (1998), 326 = Clunet 124 (1997), 1026 32/39
Cass. RCDIP 88 (1999), 122 with note Bertrand Ancel/Muir Watt =

Clunet 126 (1999), 196 with note André Huet = D. 1999, 117
with note Claude Witz

5/142

Cass. RCDIP 88 (1999), 745 21/5
Cass. RCDIP 88 (1999), 759 with note Ancel Introduction/60
Cass. RCDIP 89 (2000), 224 23/162
Cass. RCDIP 89 (2000), 462 with note Marie-Élodie Ancel 5/296
Cass. RCDIP 89 (2000), 52 with note Ancel 34/7
Cass. RCDIP 90 (2001), 149 5/138

National courts of the Member States Brussels I Regulation

on Jurisdiction and Recognition in Civil and Commercial Matters

806 March 2007



Cass. RCDIP 90 (2001), 150 5/138
Cass. RCDIP 90 (2001), 151 5/138
Cass. RCDIP 90 (2001), 153 5/30; 5/138
Cass. RCDIP 90 (2001), 155 5/138
Cass. RCDIP 90 (2001), 156 5/138
Cass. RCDIP 90 (2001), 157 with note Marie-Élodie Ancel = Dr.

soci�t�s 6/2000, 22
5/138; 5/296;5/297

Cass. RCDIP 90 (2001), 172 32/13
Cass. RCDIP 91 (2002), 371 with note Muir Watt 31/7; 31/29
Cass. RCDIP 91 (2002), 573 with note Ancel = Clunet 130 (2003),

157 with note André Huet
34/27

Cass. RCDIP 93 (2004), 632 with note Cachard = Clunet 131
(2004), 872 with note André Huet = D. 2004, 276 with note
Manara = JCP 2004 II 10055 with note Chabert

5/200; 5/208; 5/249; 5/
255

Cass. RCDIP 93 (2004), 652 with note Marie-Élodie Ancel 5/21; 5/22; 5/200
Cass. RCDIP 94 (2005), 371 with note André Huet 34/7
Cass. RCDIP 94 (2005), 732; D. 2005, 1332 5/9

Cour d’appel
CA Aix-en-Provence Clunet 107 (1980), 335 32/14
CA Aix-en-Provence Clunet 132 (2005), 801 with note Richez-

Pons = Gaz. Pal. 2005, 594 with note Guez (p. 64)
5/183

CA Aix-en-Provence IPRax 1996, 427 with note Mankowski 13/14
CA Chamb�ry as cited by Mourre/Lahlou, RDAI 2003, 719 31/29
CA Chamb�ry Clunet 126 (1999), 188 5/58
CA Chamb�ry D. 1999, 292 with note Bertrand Audit = Clunet 126

(1999), 188 with note André Huet
5/41

CA Colmar 5.4.2001, n.r., cited in: Niboyet/Sinopoli, Gaz. Pal.
2004 IV 26

34/50

CA Colmar D. 2003, 2450 with note Nourissat = Proc�dures 2003
comm. 137 with note Nourissat

5/183

CA Colmar Dr. aff. 2004, 1898 with note Avena-Robardet 5/93
CA Colmar RCDIP 90 (2001), 135 with note Gaudemet-Tallon =

ZIP 1999, 1209 with note Norbert Reich
5/93

CA Dijon D.S. 1979, 383 with note Droz = Clunet 103 (1976), 146
with note Holleaux

35/42

CA Douai Clunet 118 (1991), 160 with note André Huet 35/30
CA Grenoble RCDIP 86 (1997), 756 23/87
CA Luxembourg Pas. Lux. 1987, 133 5/158
CA Nancy 16.6.1998 – 97/1867, in�dit 5/93
CA Orl�ans in: Digest I-28 B-2 35/11
CA Orl�ans RCDIP 93 (2004), 139 with note Gaudemet-Tallon =

Clunet 131 (2004), 193 with note André Huet
5/200; 5/255; 5/261

CA Paris [1997] I. L. Pr. 825 5/142
CA Paris [1999] I. L. Pr. 332 38/9
CA Paris [1999] I. L. Pr. 386 32/38
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CA Paris [2000] I. L. Pr. 799 5/10
CA Paris 1re ch., 24 juin 2004, Juris-Data n8. 246060 5/162
CA Paris 21 September 1995 – SA Sociéte Française BK v. Hatzatz

Hae d'Umin, published in: Kaye, Casebook p. 437
36/6

CA Paris 13 October 1999 – Soci�t� Ocean Line c/ Soci�t� Tati et
Soci�t� AIG Europe

35/50

CA Paris as cited in Mourre/Lahlou, RDAI 2003, 719 31/15
CA Paris Clunet 116 (1989) 100 34/28
CA Paris Clunet 116 (1989) 102 with note André Huet 34/27
CA Paris Clunet 123 (1996), 145 32/23
CA Paris Clunet 130 (2003), 154 with note André Huet 31/28
CA Paris Clunet 130 (2003), 811 with note Boiché = Poec�dures

2003 n8. 257 with note Nourissat
5/162; 5/183; 5/187

CA Paris Clunet 131 (2004), 492 with note Bergé 5/249; 5/255
CA Paris D. 1975 jur. 396 with note Droz = Gaz. Pal. 1975 jur. 53

with note Franck
63/9

CA Paris D. 1991 Somm. 285 = Kaye, Case Law, p. 434 11/8; 13/17
CA Paris D. 1994 IR 66 34/18; 46/10
CA Paris D. 1999 I. R. 270 5/247
CA Paris D. 2000, 1394 with note Audit 5/38
CA Paris D. 2002 somm. 1394 with note Audit 5/129
CA Paris Dalloz 1990 IR 99 32/28
CA Paris DMF 1999, 542 with note Achard; Hartley, (2000) 25 Eur.

L. Rev. 89
5/59

CA Paris ERPL 1994, 399 with note Remien 49/2
CA Paris JCP G 1996 II 22745 11/5
CA JLP E 2006 Panorama 2575 5/129
CA Paris RCDIP 69 (1980), 124 with note Mezger 34/40
CA Paris RCDIP 70 (1981), 121 33/25
CA Paris RCDIP 84 (1995), 573 with note Kessedijan 23/121; 23/173; 34/33
CA Paris RCDIP 91 (2002), 362 with note Pataut 46/10; 46/19
CA Poitiers 23.7.1997 – 95/3112, in�dit 5/93
CA Reims Clunet 106 (1979) with note Holleaux 34/48
CA Reims Proc�dures 2003 comm. 257 with note Nourissat and

Farge, Dr. fam. 2003 chron no. 32
5/183

CA Rennes Bull. Joly 1993, 464 § 132 with note Daigre 5/57
CA Riom JCP 1997 II 22772 with note de Vareilles-Sommières 5/142
CA Rouen DMF 1998, 577 with note Nicolas 5/126
CA Rouen DMF 2001, 336 23/71
CA Toulouse JCP 2004 IV 1665 5/93
CAVersailles D. 2002, 1390 with note Audit = Clunet 130 (2003),

152 with note André Huet
31/12

CA Versailles JCP 1991 II 21672 with note Martin-Serf 66/9
CA Versailles June 29, 2000, ECJ Website no. 2001/32 34/28
CA Versailles RCDIP 81 (1992), 117 with note Gaudemet-Tallon 46/10; 46/13
CA Versailles RIW 1999, 884 5/93
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Tribunal de grande instance
TGI Nanterre JCP, �d. E, 1999, 954 with note Vivant/Le Stanc 5/249; 5/255
TGI Nivelles RTD fam. 1995, 70 37/21
TGI Paris Clunet 120 (1993), 599 33/28
TGI Paris Clunet 131 (2004), 491with note Bergé 5/255
TGI P�rigueux EuLF 2006, II-20, II-21 5/108
TGI Strasbourg 21.1.1998 – 95/5311, in�dit 5/93

Tribunal
Trib. Paris Clunet 120 (1993), 599 32/12

Tribunal de commerce
Trib. Paris Gaz. Pal. 1985, 1 31/10

Germany

Bundesgerichtshof
BGH [1999] I. L. Pr. 758 34/15
BGH [2001] I. L. Pr. 208 38/17
BGH [2001] I. L. Pr. 425 34/22
BGH [2003] I. L. Pr. 523 34/8; 34/31
BGH BGH-Report 2004, 549 with note Matthias Kilian 5/60; 5/133
BGH CLOUT 268 5/102
BGH EuLF 2004, 230 23/98
BGH EuZW 1992, 518 5/142
BGH FamRZ 2005, 1549 66/16; 66/21
BGH GmbHR 2005, 225 5/50
BGH GmbHR 2005, 299 5/50
BGH GRUR 1988, 483 – AGIAV = NJW 1988, 1466 5/200
BGH GRUR 1994, 530 – Beta 5/200
BGH GRUR 1998, 419 – Gewinnspiel im Ausland 5/200; 5/256
BGH GRUR 1998, 945 – Co-Verlagsvereinbarung 5/200
BGH GRUR 2005, 431 – Hotel Maritime = WRP 2005, 493 = JZ

2005, 736 with note Ohly
5/200; 5/249; 5/255; 68/2

BGH GRUR Int. 2006, 513 – Arzneimittelwerbung im Internet
with note Mankowski

5/200; 5/257

BGH IHR 2004, 125 23/109
BGH IHR 2004, 221 23/111; 23/105; 23/109;

23/112
BGH IHR 2005, 259 35/6; 35/9; 35/10; 35/58;

35/59
BGH InVo 2005, 427 66/3; 66/11
BGH IPRax 1984, 202 36/7
BGH IPRax 1985, 101 40/1
BGH IPRax 1985, 156 with note Prütting 46/19
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BGH IPRax 1987, 236 with note Grunsky 34/27
BGH IPRax 1991, 326 23/86
BGH IPRax 1994, 350 with note Herbert Roth 34/18
BGH IPRax 1994, 367 Introduction to Arts. 38-

52/5
BGH IPRax 1995, 243 with notes Grunsky (p. 218) and

Stadler (p. 220)
46/10; 46/19

BGH IPRax 1998, 205 65/8; 61/5
BGH IPRax 1999, 371 32/23
BGH IPRax 2001, 230 with note Haas 34/39
BGH IPRspr. 1986 Nr.189 46/9; 46/19
BGH IPRspr. 1992 Nr. 228 32/39
BGH IPRspr. 1993 Nr.137 23/108; 23/173
BGH IPRspr. 2002 Nr.107 5/214; 5/215
BGH NJOZ 2005, 1301 66/11; 66/14
BGH NJW 1978, 1113 70/2
BGH NJW 1986, 1438 with note Geimer 23/23; 23/37
BGH NJW 1986, 2197 34/52
BGH NJW 1989, 1431 23/23; 23/37
BGH NJW 1990, 2201 34/30
BGH NJW 1991, 1420 23/44
BGH NJW 1992, 627 36/8; 36/8
BGH NJW 1992, 2428 5/131
BGH NJW 1993, 2688 with note Rauscher IPRax 1993, 376 69/3
BGH NJW 1993, 2753 5/131
BGH NJW 1994, 2099 23/104
BGH NJW 1994, 2699 23/98; 23/105
BGH NJW 1994, 2700 23/95
BGH NJW 1996, 1819 23/79; 23/103
BGH NJW 1996, 2569 23/44
BGH NJW 2001, 1731 23/95; 23/100
BGH NJW 2004, 3189 = RIW 2004, 941 = EuLF 2004, 288 with

note Simons
34/57; 66/3; 66/11

BGH NJW 2006, 230 = WRP 2006, 257 = JZ 2006, 519 with note
Carsten Schäfer

5/37; 5/36

BGH NJW 2006, 1806 5/89; 5/96; 5/99; 5/120
BGH NJW-RR 1990, 183 23/44
BGH NJW-RR 1998, 755 5/147; 23/41; 23/125
BGH NJW-RR 2003, 192 5/138
BGH NZG 2003, 812 5/48
BGH RIW 1980, 725 5/145; 5/146
BGH RIW 1983, 615 = WM 1983, 655 36/9
BGH RIW 1984, 485 = WM 1984, 750 36/9
BGH RIW 1987, 998 23/98
BGH RIW 1995, 410 23/125
BGH RIW 2004, 941 66/14
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BGH RIW 2005, 776 5/112; 5/138; 5/145;5/148
BGH TranspR 2003, 302 71/18
BGH WM 1976, 401 66/9
BGH WM 1977, 88 70/2
BGH WM 2005, 339 = NJW-RR 2005, 581 5/22
BGH WM 2006, 350 5/195; 5/202; 5/258
BGH WM 2006, 373 5/93
BGH ZIP 2003, 213 5/97
BGH ZIP 2003, 1417 63/1; 63/5; 63/7
BGH-Report 2004, 552 5/129
BGHZ 48, 327 34/30
BGHZ 74, 136 5/142
BGHZ 74, 248 13/3; 36/10; 35/56
BGHZ 75, 167 = NJW 1980, 527 34/33; 53/1
BGHZ 78, 257 5/142
BGHZ 104, 268 23/44
BGHZ 113, 115 – Kauf im Ausland 5/256
BGHZ 116, 77 = ZZP 105 (1992), 330 with note Bork 23/23; 66/5
BGHZ 118, 312 34/30
BGHZ 123, 380 5/30
BGHZ 132, 105 5/22; 66/6
BGHZ 134, 201 5/132; 5/138
BGHZ 149, 10 5/50
BGHZ 150, 61 5/50
BGHZ 151, 181 5/50
BGHZ 153, 82 5/200
BGHZ 153, 173 5/22

Bayerisches Oberstes Landesgericht
BayObLG BB 2001, 1498 23/99
BayObLG FGPRax 2003, 159 5/48
BayObLG RIW 2001, 862 5/33; 5/133

Kammergericht
KG AfP 2006, 258 5/248
KG GRUR Int. 2002, 448 5/255
KG NJW 1997, 3321 5/249; 5/255
KG NJW-RR 2002, 113 = MMR 2001, 759 – DocMorris 5/200
KG RIW 2001, 611 = GRUR Int. 2002, 327 – Euro-Paletten 5/200
KG WRP 1994, 868 5/200
KG ZLR 2003, 604 with note Meisterernst 5/200; 5/249; 5/257

Oberlandesgericht
OLG Brandenburg IPRspr. 2002 Nr.138 5/34; 5/42
OLG Bremen IPRax 2000, 226 5/216; 5/200
OLG Bremen IPRax 2000, 228 5/221
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OLG Bremen RIW 1992, 231 5/258; 5/260
OLG Bremen RIW 1998, 63 5/33; 5/46; 5/48; 5/68
OLG Celle IHR 2004, 125 23/71
OLG Celle IPRax 1985, 284 5/103
OLG Celle IPRax 1985, 286 23/110
OLG Celle IPRax 1999, 456 5/68
OLG Celle IPRspr. 2001 Nr.155 = OLG-Report Celle/

Braunschweig/Oldenburg 2002, 59
5/297

OLG Celle IPRspr. 2002 Nr.159 5/34
OLG Celle RIW 1979, 131 35/48
OLG Celle RIW 2000, 710 5/49
OLG Dresden NJW 2007, 446 5/177
OLG Dresden RIW 2002, 959 = IPRax 2002, 421 5/200
OLG Dresden TranspR 1999, 62= IPRax 2000, 121 71/18
OLG Dresden VuR 2002, 187 5/33
OLG D�sseldorf [2002] I. L. Pr. 4 34/51; 34/52
OLG D�sseldorf [2002] I. L. Pr. 71 34/31
OLG D�sseldorf [2005] I. L. Pr. 366 45/9
OLG D�sseldorf DB 2004, 128 5/193
OLG D�sseldorf IDR 2006, 76 5/89
OLG D�sseldorf EuLF 2006, II-93 5/53; 5/214; 5/239; 5/282
OLG D�sseldorf IHR 2003, 121 5/133
OLG D�sseldorf IHR 2004, 108 5/89; 5/90; 5/108; 5/143;

5/148; 66/4; 66/6
OLG D�sseldorf in: Digest I-44 B 1 50/3
OLG D�sseldorf IPRax 1987, 234 5/44
OLG D�sseldorf IPRax 1998, 210 5/52; 5/62; 5/274; 5/276;

5/301
OLG D�sseldorf IPRax 1998, 478 Introduction to

Arts. 38-52/5
OLG D�sseldorf IPRax 1999, 38 23/106
OLG D�sseldorf IPRax 2004, 251 43/12
OLG D�sseldorf IPRspr. 1984 Nr.190 46/19
OLG D�sseldorf IPRspr. 1986 Nr.137 5/282
OLG D�sseldorf March 7, 2003 – 23 U 199/02 66/4
OLG D�sseldorf NJW-RR 1989, 1330 23/99
OLG D�sseldorf OLG-Report D�sseldorf 2004, 24 5/48
OLG D�sseldorf RIW 1997, 330 65/8
OLG D�sseldorf RIW 2001, 63 23/99
OLG D�sseldorf RIW 2002, 558 34/52
OLG D�sseldorf RIW 2006, 632 63/2; 63/3; 63/10; 66/6
OLG D�sseldorf, TranspR 2002, 237 71/19
OLG Frankfurt DAVorm 1989 col. 102 71/11
OLG Frankfurt IPRax 1981, 136 5/173
OLG Frankfurt IPRax 2000, 525 5/52
OLG Frankfurt IPRax 2002, 523 35/57
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OLG Frankfurt IPRspr. 2001 Nr.169 with note Mankowski, EWiR
Art. 22 EuGV� 1/01, 427

35/18; 35/21

OLG Frankfurt MMR 2001, 751 with note Mankowski 5/257
OLG Frankfurt NJOZ 2005, 2532 68/4
OLG Frankfurt NJW 1977, 506 23/104
OLG Frankfurt RIW 1970, 204 5/43
OLG Frankfurt RIW 1980, 585 5/39
OLG Frankfurt RIW 2004, 864 5/114; 5/140; 5/143
OLG Frankfurt ZIP 2006, 769 5/190
OLG Frankfurt/M. OLG-Report Frankfurt 1996, 259, 260 f. 5/200
OLG Frankfurt/M. RIW 1980, 585 5/137
OLG Hamburg [1996] I. L. Pr. 497 34/22
OLG Hamburg AfP 1996, 69, 71 5/208
OLG Hamburg in: Digest I-38 B 5 46/9; 46/12
OLG Hamburg IPRax 1985, 281 23/105
OLG Hamburg IPRax 1995, 391with note Mansel 35/48
OLG Hamburg IPRax 1997, 420 23/121; 23/173
OLG Hamburg IPRax 2000, 530 32/30
OLG Hamburg MMR 2002, 822 – hotel-maritime.dk 5/249; 5/255
OLG Hamburg RIW 1975, 499 65/8
OLG Hamburg TranspR 2003, 23 71/18
OLG Hamburg TranspR 2003, 25 71/19
OLG Hamburg ZfJ 1992, 547 35/57
OLG Hamm IHR 2006, 84, 85 5/96; 5/99; 5/100; 5/103;

5/108
OLG Hamm IPRax 1988, 307 5/173
OLG Hamm IPRax 1991, 324 66/9
OLG Hamm IPRax 1999, 244 23/24; 23/40
OLG Hamm IPRax 2004, 437 with note Geimer 34/68; 71/11; 71/21
OLG Hamm IPRspr. 1976 Nr.171 65/8
OLG Hamm IPRspr. 1977 Nr.118 23/98
OLG Hamm IPRspr. 1977 Nr.168 47/9
OLG Hamm IPRspr. 1981 Nr.187 34/69
OLG Hamm IPRspr. 1985 Nr.187 46/9; 46/19
OLG Hamm IPRspr. 1993 Nr.182 46/19
OLG Hamm NJW-RR 1995, 188 5/132
OLG Hamm NJW-RR 1995, 189 23/86
OLG Hamm RIW 1980, 662 5/38
OLG Hamm RIW 1985, 973 with note Linke 34/33
OLG Hamm RIW 1989, 566 = [1989] ECC 442 32/30
OLG Hamm RIW 1992, 939 32/35
OLG Hamm RIW 1994, 243 37/14
OLG Hamm RIW 2000, 58 5/200; 5/253
OLG Hamm TranspR 2001, 397 71/18
OLG Jena FamRZ 2000, 681 5/173
OLG Jena NZI 1999, 81 5/46; 5/48

Table of Cases National courts of the Member States

Peter Mankowski 813



OLG Jena ZIP 1998, 1496 5/33
OLG Karlsruhe [2001] I. L. Pr. 208 34/55; 34/57
OLG Karlsruhe CLOUT 317 5/102
OLG Karlsruhe InVo 2007, 33 5/103
OLG Karlsruhe IPRax 1987, 171 43/8
OLG Karlsruhe IPRspr. 1977 Nr.122 23/95
OLG Karlsruhe MMR 2002, 814, 815 – intel 5/249; 5/255
OLG Karlsruhe NJOZ 2004, 1304 5/140
OLG Karlsruhe NJW-RR 2002, 1722 71/18
OLG Karlsruhe RIW 1994, 1046, 1047 5/148
OLG Karlsruhe RIW 2001, 621 23/99
OLG Karlsruhe ZZP Int. 1996, 89 32/22
OLG Koblenz 7 March 2003, 23 U 199/02 66/6
OLG Koblenz Digest I-24 B 1 31/24
OLG Koblenz EuZW 1990, 486 55/2; 71/11
OLG Koblenz IHR 2003, 66 5/102
OLG Koblenz IPRax 1986, 105 5/38
OLG Koblenz IPRspr. 2001 Nr.151 p. 307 5/96
OLG Koblenz NJW 1976, 488 = IPRspr. 1975 Nr.171 23/165; 35/42
OLG Koblenz NJW-RR 1988, 1335 23/60
OLG Koblenz NZG 2001, 759 with note Günter Christian Schwarz 5/33; 5/46; 5/48
OLG Koblenz RIW 1986, 469 = IPRax 1987, 24 32/10
OLG Koblenz RIW 1990, 316 5/20
OLG Koblenz RIW 1993, 934 5/86
OLG Koblenz RIW 2000, 636 = IPRax 2001, 334 35/30
OLG Kçln IHR 2002, 66 5/102
OLG Kçln IHR 2005, 167 5/9
OLG Kçln IHR 2005, 174 66/4; 66/16; 66/17
OLG Kçln IHR 2006, 86 5/99; 5/102; 5/103;

5/108; 5/146; 5/147
OLG Kçln in: Digest I-38 B 2 46/19
OLG Kçln InVo 2006, 491 5/3
OLG Kçln IPRax 1991, 114 with note Linke 34/45
OLG Kçln IPRax 2004, 115 66/12; 66/14
OLG Kçln IPRspr. 2000 Nr.147 34/55
OLG Kçln IPRspr. 2001 Nr.186 36/6
OLG Kçln MDR 1980, 1030 71/11
OLG Kçln NJW 1988, 2182 23/60
OLG Kçln NJW 2002, 360 34/52
OLG Kçln RIW 1990, 229 = NJW-RR 1990, 127 35/15; 55/2
OLG Kçln RIW 1994, 970 5/86
OLG Kçln RIW 2004, 866 5/93
OLG Kçln RIW 2005, 778 5/89; 5/90; 5/92; 5/96;

5/99
OLG Kçln VersR 2005, 1721 with note Looschelders 11/7
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OLG Kçln WM 2005, 612 = AG 2005, 123 5/3; 5/46; 5/47; 5/48;
5/51; 5/53

OLG Kçln WM 2006, 122 = IPRax 2006, 479 5/21; 5/200
OLG Kçln ZMR 2002, 348 34/52
OLG Kçln TranspR 2002, 239 71/19
OLG M�nchen 30 June 2005 – 4 UF 233/05, jurisPR-FamR 3/2006

Anm. 5
5/183

OLG M�nchen 5.4.2000, Harm. 2002, 259 38/17
OLG M�nchen ECJ Website n. 2004/7 34/55
OLG M�nchen FamRZ 2003, 462 58/4; 71/20; 71/21
OLG M�nchen GmbHR 2006, 1152 5/48; 5/50; 5/129
OLG M�nchen IPRax 2000, 416 5/50
OLG M�nchen IPRspr. 1985 Nr.133 A 23/24
OLG M�nchen IPRspr. 2003 Nr.102 5/200
OLG M�nchen MMR 2000, 277 5/208
OLG M�nchen NJW 2002, 611 – literaturhaus.de 5/249; 5/255
OLG M�nchen NJW-RR 1994, 190 = EuZW 1994, 190 5/200; 5/248
OLG M�nchen OLGZ 1987, 216 5/225
OLG M�nchen RIW 1978, 119 5/147
OLG M�nchen RIW 1980, 281 23/144
OLG M�nchen RIW 1982, 281 23/99
OLG M�nchen RIW 1989, 901 23/23; 23/99
OLG M�nchen RIW 1999, 873 5/285
OLG M�nchen RIW 2000, 712 5/103
OLG M�nchen TranspR 2001, 399 71/18
OLG M�nchen TranspR 2003, 155 71/18
OLG M�nchen WM 1989, 605 23/79
OLG M�nchen ZIP 1998, 1558 = RIW 2000, 143 5/49
OLG Naumburg NJOZ 2003, 2679 5/94
OLG Naumburg NZG 2000, 1218 5/48
OLG N�rnberg FamRZ 2005, 1691 5/173; 66/29
OLG N�rnberg NJW 2002, 3637 5/34
OLG N�rnberg TranspR 2002, 402 71/18; 71/19
OLG Oldenburg IPRax 1999, 458 23/68
OLG Oldenburg TranspR 2000, 128 71/17
OLG Oldenburg WM 1976, 1288 with note Geimer 5/44
OLG Saarbr�cken in: Digest I-34 B-1 41/9
OLG Saarbr�cken IPRax 1990, 207 = [1992] I. L.Pr 146 32/10
OLG Saarbr�cken IPRax 1990, 232 36/1
OLG Saarbr�cken IPRspr. 1997 Nr.186 46/10
OLG Saarbr�cken IPRspr. 2001 Nr.180 36/7
OLG Saarbr�cken IPRspr. 2001 Nr.181 36/1
OLG Saarbr�cken NJW 1988, 3100 36/1
OLG Saarbr�cken NJW-RR 2003, 176 5/247
OLG Saarbr�cken RIW 1980, 796 5/301
OLG Schleswig RIW 1997, 555 63/13
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OLG Schleswig TranspR 2002, 76 71/18
OLG Stuttgart EuZW 1991, 326 23/151
OLG Stuttgart IPRax 1987, 369 35/48
OLG Stuttgart IPRax 1999, 103 5/137; 5/193; 5/200
OLG Stuttgart IPRax 2006, 472 5/129
OLG Stuttgart IPRspr. 1983 Nr.173 34/45
OLG Stuttgart IPRspr. 1997 Nr.182 46/19; 46/21
OLG Stuttgart MDR 2003, 350 with note Stefan Braun 5/200; 66/6
OLG Stuttgart NJW-RR 2001, 858 35/18; 35/21; 35/30;

35/57
OLG Stuttgart NJW-RR 2005, 814 5/46; 5/48; 5/129
OLG Stuttgart RIW 2004, 711 5/132; 5/133; 5/139;

5/143
OLG Zweibr�cken NJOZ 2004, 785 35/13; 36/6
OLG Zweibr�cken NJOZ 2004, 4287 66/29
OLG Zweibr�cken OLG-Report Koblenz/Saarbr�cken/

Zweibr�cken 2001, 349
35/13

Landgericht
LG Aachen RIW 1976, 588 71/17
LG Bayreuth IPRax 1988, 230 5/60
LG Berlin IPRax 2005, 261 with note Jayme 23/21; 23/140; 23/151;

66/6; 66/9
LG Bochum RIW 2000, 382 66/9
LG Braunschweig AWD 1974, 346 23/71
LG Bremen RIW 1991, 416 5/258
LG Bremen VersR 2001, 782 with note Schüler 5/297; 5/300; 8/1; 8/6
LG Dortmund IPRax 2005, 542 5/238
LG Dortmund IPRspr. 1998 Nr.139 5/55
LG D�sseldorf GRUR Int. 1999, 455 – Schussfadengreifer 5/200
LG D�sseldorf GRUR Int. 1999, 775 – Impfstoff II 5/200
LG D�sseldorf RIW 2005, 629 with note Mecklenbrauck 5/129
LG Flensburg TranspR 2001, 401 71/18
LG Frankfurt/Main IPRax 1997, 258 5/60
LG Frankfurt/Main, CR 2002, 222 with note Dieselhorst 5/257
LG Gießen IHR 2003, 276 5/128; 5/142
LG Gçttingen RIW 1977, 235 5/60
LG Hamburg AWD 1974, 403 65/8
LG Hamburg GRUR Int. 2002, 163 – hotel-maritime.dk with note

Pellens/Pietsch
5/200

LG Hamburg IPRspr. 1974 Nr.154 5/292
LG Hamburg RIW 1977, 424 with note Magnus 23/99
LG Hof IPRspr. 2002 Nr.132a 5/55
LG Karlsruhe RIW 1991, 156 = IPRax, 1992, 92 32/10
LG Karlsruhe RIW 2001, 702 23/110
LG Mainz WM 1989, 1053 5/46
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LG Mannheim NJW 2002, 624 5/227
LG M�nchen I IPRax 1996, 266 66/9; 66/10
LG M�nchen II IPRax 2005, 143 5/99; 5/142
LG Neubrandenburg IHR 2006, 26 5/17; 5/96; 5/100
LG N�rnberg-F�rth IHR 2004, 20 5/102
LG Oldenburg TranspR 2001, 402 71/18
LG Potsdam VersR 2003, 378 5/55
LG Saarb�cken VersR 1977, 1164 11/7
LG Stuttgart IPRax 1989, 41 with note Pirrung (p. 18) 47/8
LG Stuttgart IPRax 1998, 100 with note Looschelders (p. 86) 9/17
LG Trier IHR 2004, 115 5/147; 23/41; 63/10;

63/13; 66/4
LG Trier NJW-RR 2003, 287 5/38
LG Wuppertal NJW-RR 1994, 181 5/287

Amtsgericht
AG Hamburg RIW 1988, 319 5/216
AG Hamburg RIW 1990, 319 5/215
AG M�nchen IPRax 1990, 60 5/173

Arbeitsgerichte
BAG AP Nr.1 zu Art. 5 Lugano-Abkommen Bl. 5R with note

Mankowski
5/28; 5/57; 5/131; 5/132;
5/138; 5/139

BAG AP Nr.1 zu Art. 5 Lugano-Abkommen Bl. 6 with note
Mankowski

5/137

BAG IPRspr. 1988 Nr. 50 19/10
BAG RIW 1987, 465 5/38
LAG Bremen IPRspr. 1996 p. 109 19/3
ArbG Wiesbaden NZA-RR 2000, 321 = IPRspr. 1999 Nr.131 67/2

Greece

Areios Pagos
Areiopagos Ell. Dik. 2002, 1042 23/37
Areios Pagos 1024/2001, HellDni 2002, 402 43/11
Areios Pagos Ell. D. 2004, 421 5/200
Areopagos CID 2004, 350 5/207

Epheteio
Efeteio Athina 7455/1993 Elliniki Dikaiosyni 1995, 389 = Kaye,

Case Law, p. 601.
11/6

Epheteio Athens 7701/2004, DEE 2005, 441 43/11
Epheteio Athinai Arm. 2001, 1239 5/55; 5/57
Epheteio Peiraios CID 2001, 61 with note Stamatopoulos 5/207
Epheteio Peiraios DEE 1999, 771 23/37
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Epheteio Peiraios END 1997, 52 23/37
Epheteio Thessaloniki [2002] I. L. Pr. 165 34/39; 34/59; 38/12
Epheteio Thessaloniki 267/1999, Harm. 1999, 718 = EED 1999,

275
40/1

Epheteio Thessaloniki Arm. 1992, 367 5/138
Epheteio Thessaloniki Arm. 1999, 1744 5/132; 5/138

Monomeles Protodikeio / Polymeles Protodikeio
Monomeles Protodikeio Athens 1037/2002, Harm. 2002, 1831 43/11
Monomeles Protodikeio Athens 322/2005, Harm. 2005, 910 38/14
Monomeles Protodikeio Thessaloniki 511/1994, Harm. 1994, 1409 40/1
Monomeles Protodikeio Thessaloniki 28242/1998, Harm. 1999,

973
40/1

Monomeles Protodikeio Thessaloniki 10387/2002, Harm. 2002,
1350

38/17

Monomeles Protodikeio Thessaloniki 3066/2004, Harm. 2004, 578 43/11
Monomeles Protodikeio Thessaloniki 4826/2004, Harm. 2004,

736
38/14

Monomeles Protodikeio Xanthi 347/2003, Harm. 2003, 1306 38/14
Polymeles Protodikeio Piraia DEE 1995, 82= Kaye, Case Law,

p. 599
9/4

Protodikeio Athinai EED 1998, 227 with note Vassilikakis 5/22
Protodikeio Athinai EED 2001, 268 5/200
Protodikeio Herakleion Archeio Nomologias 2001, 240 5/193
Protodikeio Peiraios Arm. 1998, 1515 with note Vassilakakis 5/276
Protodikeio Peiraios CID 2001, 322 5/200
Protodikeio Thessaloniki [2003] I. L. Pr. 39 5/200
Protodikeio Thessaloniki 11862/2004 5/89
Protodikeio Thessaloniki 1998, 1238 5/100
Protodikeio Thessaloniki Arm. 1994, 308 with note Vassilikakis 5/266
Protodikeio Thessaloniki Arm. 2002, 1167 5/22

Ireland

Supreme Court
Bio-Medical Research Ltd. trading as Slendertone v. Delatex SA [2001]

2 ILRM 51, 60 (S. C., per Fennelly J.)
5/13

Hanbridge Ltd. v. British Aerospace Communications Ltd. [1993] 3
I. R. 343, 358 (S. C., per Finlay C. J.)

5/3; 5/13

In the matter of Eurofoods IFSC Limited [2005] I. L. Pr. 37 (S. C.) 34/35
Leo Laboratories Ltd. V. Crompton BV [2005] 2 IR 225 = [2005] 2

ILRM 423 (S. C.)
5/13; 5/200; 5/250

Minister of Agriculture, Food and Forestry v. Alte Leipziger
Versicherung AG [2000] 4 I. R. 32 (S. C.)

14/5

Unidare Plc v. James Scott Ltd. [1991] 2 I. R. 88 (S. C.) 23/98
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High Court
Burke v. UVEX Sports GmbH and Motorrad TAF GmbH [2005] I. L.

Pr. 348 (H. C.)
5/22; 5/193

Constance Short and others v. Ireland, The Attorney General and
British Nuclear Fuels plc [1996] 2 I. R. 188 (H. C.)

5/193

Elwin (Cottons) Ltd. v. Pearl Designs Ltd. [1989] ILRM 162 (H. C.) 47/8
Norbert Schmidt v. Home Secreatry of the Government of the United

Kingdom [1995] ILRM 301 (H. C.)
5/200

Westpac Banking Corporation v. Dempsey, [1993] 3 I. R. 331 (H. C.),
Kaye p. 3279-3280

34/15

Italy

Corte di Cassazione
Cassaz. [2004] I. L. Pr. 536 43/5
Cassaz. AIDA 1994, 237 5/191
Cassaz. Dir. Mar. 2004, 1336 5/133
Cassaz. Foro it. 1978 I col. 2240 71/8
Cassaz. Foro it. 1990 I 117 5/191
Cassaz. Foro it. 1998 Col 993-994 (ECJ Website n8 1999/59) 34/52
Cassaz. Foro it. 2000 I col. 2226 5/102
Cassaz. Foro it. 2006 col. 3388 5/29; 5/247
Cassaz. Giur it. 1995 I/1 col. 1480 5/102
Cassaz. Giur. It. 2000 col. 2057 with note Migliore = Giust. Civ.

2000 I col. 2333 with note Ferrari
5/92

Cassaz. Giur. It. 2000 I col. 2333 with note Ferrari 5/74
Cassaz. Giust. Civ. 1994 I 2975 9/3
Cassaz. Giust. Civ. 1999 I 3009-3012 with note Simone 34/16; 34/33
Cassaz. IHR 2005, 115 5/74
Cassaz. Mass. Foro it. 1999 col. 1170. 9/20
Cassaz. Mass. Giust. Civ. 2005 no. 14208 5/100
Cassaz. Mass. Giust. Civ. 2005 no. 9106 5/138
Cassaz. RCDIP 93 (2004), 612 with note Petrelli 5/38
Cassaz. RDIPP 1977, 605 10/1
Cassaz. RDIPP 1980, 454 69/3
Cassaz. RDIPP 1982, 337 21/1
Cassaz. RDIPP 1983, 383 5/142
Cassaz. RDIPP 1986, 691 5/142
Cassaz. RDIPP 1986, 981 = Nuova giurisprudenza civile

commentata 1986 I 689 with note Campeis/Arrigo de Pauli
5/137

Cassaz. RDIPP 1989, 129 47/8
Cassaz. RDIPP 1990, 155 5/142
Cassaz. RDIPP 1990, 685 5/258
Cassaz. RDIPP 1991, 172 5/142
Cassaz. RDIPP 1991, 441 5/142
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Cassaz. RDIPP 1991, 772 5/197
Cassaz. RDIPP 1992, 327 21/2; 66/9
Cassaz. RDIPP 1992, 593 5/142
Cassaz. RDIPP 1994, 344 5/200; 5/253
Cassaz. RDIPP 1994, 649 5/142
Cassaz. RDIPP 1995, 693 5/38
Cassaz. RDIPP 1995, 732 34/68
Cassaz. RDIPP 1996, 97 5/138
Cassaz. RDIPP 1996, 117 5/131
Cassaz. RDIPP 1996, 529 5/131; 5/200
Cassaz. RDIPP 1997, 729 5/234; 5/267; 5/268
Cassaz. RDIPP 1998, 160 5/271
Cassaz. RDIPP 1999, 290 5/142
Cassaz. RDIPP 1999, 319 5/138
Cassaz. RDIPP 1999, 966 5/235
Cassaz. RDIPP 1999, 1012 23/24
Cassaz. RDIPP 2000, 738 5/39; 5/138
Cassaz. RDIPP 2000, 773 5/138
Cassaz. RDIPP 2000, 1078 5/142
Cassaz. RDIPP 2001, 415 5/138
Cassaz. RDIPP 2003, 547 5/268
Cassaz. RDIPP 2003, 973 5/132; 5/142
Cassaz. RDIPP 2004, 245 5/191; 71/8
Cassaz. RDIPP 2004, 278 5/38; 5/39
Cassaz. RDIPP 2004, 635 = RCDIP 93 (2004), 612 with note Petrelli

= EuLF 2004, 194
5/39

Cassaz. RDIPP 2004, 661 19/10
Cassaz. RDIPP 2004, 674 5/250
Cassaz. RDIPP 2004, 678 5/159; 5/177; 5/186
Cassaz. RDIPP 2004, 1008 5/53; 5/250
Cassaz. RDIPP 2004, 1372 5/191; 5/230
Cassaz. RDIPP 2005, 111 5/142
Cassaz. RDIPP 2005, 435 5/194; 5/196
Cassaz. RDIPP 2005, 443 5/132; 5/142
Cassaz. RDIPP 2006, 427 5/129; 5/138
Cassaz. RDIPP 2006, 447 5/100
Cassaz. RDIPP 2006, 2059 5/234
Cassaz. RDIPP 2006, 2076 5/29; 5/247
Cassaz. RDIPP 2007, 201 5/133
Cassaz. Riv. dir. int. 1988, 711 23/99
Cassaz. Riv. dir. int. 1996, 577 23/71
Cassaz. Riv. dir. int. 1997, 414 23/98
Cassaz. Riv. dir. int. 2002, 697 23/98
Cassaz. Dir. Mar. 103 (2001), 757 5/142
Cassaz. Dir. Mar. 106 (2004), 1336 5/132
Cassaz. Dir. Mar. 96 (1994), 1047 5/132
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Cassaz. 13 February 1993 as reported in Kaye, Case Law, p. 663 9/3
Cassaz. January 13, 1995, ECJ Website n8 1997/14 34/32

Corte d’appello
App. Bari Riv. dir. int. 1980, 545 69/3
App. Milano 13 April 1973 (see Pocar RDIPP 1978, 655, 676) 71/11
App. Milano Digest I-27.2-B6. 34/52
App. Milano Dir. mar. 107 (2005), 588 with note Scapinello 5/142
App. Milano RDIPP 1979, 518 35/42
App. Milano RDIPP 1991, 1040 35/48
App. Milano RDIPP 2004, 1011 5/142
App. Milano RDIPP 2004, 1367 5/41; 5/138
App. Milano RDIPP 2006, 1050 5/142
App. Torino RDIPP 1979, 84 69/3
App. Torino RDIPP 1989, 399 47/8
App. Trieste Digest I-31-B3 32/6
App. Trieste RDIPP 2004, 243 71/18

Tribunale
Pret. Burso Arsizio Dir. Comm. Int. 2001, 935 5/140
Trib. Bergamo RDIPP 2003, 451 5/41; 5/132; 5/197
Trib. Bologna GRUR Int. 2000, 1021 noted by Stauder 5/191
Trib. Bologna Resp. civ. Prel. 2000, 754 = GRUR Int. 2000, 1021

with note Dieter Stauder
5/191

Trib. Brescia Riv. Dir. Ind. 2000 II 236 with note Jandoli 5/191
Trib. Brescia Int’l Lis 2005, 132 5/112
Trib. Genova, RDIPP 2006, 1089 5/89
Trib. Lecco RDIPP 1990, 357 71/1
Trib. Lecco Riv. dir. int. 1998, 881 23/98
Trib. Lodi RDIPP 1992, 332 5/258
Trib. Milano RDIPP 1988, 745 66/9
Trib. Milano RDIPP 1995, 450 5/39
Trib. Milano RDIPP 2003, 539 5/310
Trib. Milano Riv.dir.int. 1978, 843 23/98
Trib. Monza RDIPP 1980, 229 5/238; 5/253
Trib. Padova EuLF 2006, II-16 5/106; 5/112; 5/143
Trib. Padova soz. Este RDIPP 2007, 147 5/26; 5/72; 5/78; 5/82;

5/100; 5/109; 5/112;
5/131; 5/138

Trib. Reggio Emilia EuLF 2005, II-107 5/112
Trib. Roma RDIPP 1979, 96 5/238
Trib. Rovereto EuLF 2006, II-107 5/112
Trib. Rovereto RDIPP 2005, 162 68/1
Trib. Rovereto RDIPP 2005, 162 = Giur. It. 2005, 1005 with note

Poggio = EuLF 2005, II-46
5/96; 5/112

Trib. Siracusa Dir. Mar. 2006, 906 5/192; 5/197
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Trib. Torino RDIPP 1984, 586 71/16
Trib. Udine RDIPP 2004, 237 5/138
Trib. Varese DRIPP 1998, 425 5/268
Trib. Venezia RDIPP 2004, 272 5/34

Luxembourg

Cour d’appel
CA Luxembourg Pas. lux. 1981, 134 31/24
CA Luxembourg Pas. lux. 1990-1992, 157 = [1993] I. L. Pr. 55 35/30
CA Luxembourg Pas. lux. 1991, 157 35/50; 63/9
CA Luxembourg Pas. lux. 2000, 200 35/50; 35/58; 37/14; 63/9
CA Luxembourg Pas. lux. 2000, 227, ECJ Website n8 2001/47 34/48; 34/55

Cour superieure
Cour sup. Luxembourg Pas. lux. 1974, 425 = RCDIP 64 (1975), 662

with note Droz
35/50; 63/9

Cour sup. Luxembourg Pas. lux. 1976, 230 35/50; 63/9

Tribunal
Pr�s. Trib. arr. Luxembourg RCDIP 64 (1975), 660 35/50; 63/9
Trib. Luxembourg CDE 1985, 477 32/23

Netherlands

Hoge Raad
Hoge Raad IER 2004, 233 31/29
Hoge Raad NIPR 1993, 390 31/10
Hoge Raad NIPR 2000 Nr. 39 23/103
Hoge Raad NIPR 2002 Nr. 202 5/38
Hoge Raad NIPR 2003 Nr.108 5/217
Hoge Raad NJ 1985 Nr. 698 23/53
Hoge Raad NJ 1987 Nr. 481 with note Schultsz 34/30
Hoge Raad NJ 1998 Nr. 489 32/6
Hoge Raad NJ 2002 Nr. 539 = NIPR 2002 Nr. 35 5/200; 5/206
Hoge Raad NJ 2002 Nr. 563 with note Vlas = AA 2003, 118 with

note Polak
31/15

Hoge Raad NJ 2003 Nr. 240 with note Vlas 31/16
Hoge Raad NJ 2003 Nr. 344 5/217
Hoge Raad NJ 2005 Nr. 39 with note Vlas 5/22; 5/138; 5/193
Hoge Raad NTER 1995, 252 31/20
Hoge Raad RvdW 2003 Nr.164 5/68
Hoge Raad S & S 2007 Nr. 1 35/12; 71/10
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Hof
Hof ’s-Gravenhage [1998] I. L. Pr. 782 41/8
Hof ’s-Gravenhage [1999] FSR 352 5/208; 6/23
Hof ’s-Gravenhage EIPR 1998, 61 5/191
Hof ’s-Gravenhage NIPR 1998 Nr. 221 5/191
Hof ’s-Gravenhage NIPR 2002 Nr.124 36/1
Hof ’s-Gravenhage NIPR 2005 Nr. 50 5/251
Hof ’s-Gravenhage NIPR 2005 Nr. 51 5/74; 5/138
Hof ’s-Hertogenbosch NIPR 1998 Nr.125 23/121; 23/173
Hof ’s-Hertogenbosch NIPR 2000 Nr.138 23/98
Hof ’s-Hertogenbosch NIPR 2000 Nr. 210 5/241
Hof ’s-Hertogenbosch NIPR 2001 Nr. 289 23/173
Hof ’s-Hertogenbosch NIPR 2003 Nr. 43 23/100
Hof ’s-Hertogenbosch NIPR 2005 Nr.143 5/138
Hof ’s-Hertogenbosch NIPR 2005 Nr.159 5/218; 5/197
Hof ’s-Hertogenbosch NIPR 2006 Nr. 46 5/82
Hof ’s Hertogenbosch NIPR 2006 Nr. 308 5/246
Hof Amsterdam NIPR 1996 Nr. 269 5/51
Hof Amsterdam NIPR 2000 Nr. 264 68/3
Hof Amsterdam NIPR 2001 Nr.130 35/44; 72/2
Hof Amsterdam NIPR 2006 Nr. 32 5/190
Hof Amsterdam NJ 1989 Nr. 233 23/155
Hof Antwerpen ETL 2003, 446 5/136
Hof Antwerpen R. W. 1979-80, 1045 with note Laenens 5/142
Hof Antwerpen TBH 1995, 387 with note Erauw 5/148
Hof Antwerpen TBH 2003, 150 with note Stuer 5/148
Hof Arnhem NIPR 1990 Nr. 325 31/15
Hof Arnhem NIPR 1995 Nr. 409 31/15
Hof Arnhem NIPR 1999 Nr. 272 5/203; 5/238
Hof Arnhem NIPR 2001 Nr. 93 5/171
Hof Arnhem NIPR 2003 Nr. 279 5/59; 5/191
Hof Arnhem NIPR 2006 Nr. 304 5/53
Hof Brussel R. W. 1998-1999, 924 5/142
Hof Brussels TBH 2005, 694 5/249; 5/255
Hof Gent R. W. 2002-2003, 664 with note Rutten 5/142
Hof Gent TBH 1998, 389 with note Watté 5/142
Hof Gent TBH 2005, 70 5/89
Hof ’Hertogenbosch NIPR 1994, 157 33/28
Hof Leeuwarden NJ 2003 Nr. 289 23/98
Hof van Cass. Arr. Cass. 1999, 433 = TBH 2000, 128 with note

Pertegás Sender
31/24

Hof van Cass. ETL 2006, 49 5/136
Hof van Cass. R. W. 2003-2004, 457 5/234
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Rechtbank
Pres. Rb. ’s-Gravenhage NIPR 1995 Nr. 237 31/15
Pres. Rb. Leeuwarden NIPR 1998 Nr. 301 p. 365 5/217
Pres. Rb. Middelburg NJ 1989n Nr. 744 p. 2891 = [1990]

I. L. Pr. 249
5/258

Rb. ’s-Gravenhage NIPR 1999 Nr. 83 5/200
Rb. ’s-Gravenhage NIPR 2002 Nr. 279 5/191
Rb. ’s-Gravenhage NIPR 2005 Nr. 51 5/103
Rb. ’s-Hertogenbosch NIPR 2005 Nr. 61 5/108
Rb. ’s-Hertogenbosch NIPR 2005 Nr.169 5/41; 5/57; 5/118; 5/138
Rb. Almelo NIPR 2003 Nr. 47 5/234
Rb. Almelo NIPR 2003 Nr. 206 5/112; 68/1
Rb. Amsterdam NIPR 1992, 439 60/3
Rb. Amsterdam NIPR 1994 Nr.159 23/128
Rb. Amsterdam NIPR 2001 Nr. 210 23/95
Rb. Amsterdam NJ 1979 Nr.146 with note Schultsz 5/253
Rb. Arnhem in: Digest I-5.3 B 1 5/259
Rb. Arnhem NIPR 2003 Nr. 49 5/98; 66/4
Rb. Arnhem NIPR 2003 Nr. 289 5/112
Rb. Arnhem NIPR 2005 Nr. 53 71/16
Rb. Arnhem NIPR 2005 Nr. 56 5/96; 5/138
Rb. Arnhem NIPR 2006 Nr. 51 5/69; 5/78; 5/99; 5/103
Rb. Arnhem NIPR 2006 Nr. 52 5/99
Rb. Breda NIPR 1991 Nr.158 5/198
Rb. Breda NJ 1987, Nr.184 32/25
Rb. Breda WPNR 1981, 771 66/9
Rb. Brussels Digest I-29 B-2 36/8
Rb. Groningen NIPR 2003 Nr. 52 71/10
Rb. Haarlem NIPR 2002 Nr. 281 36/6
Rb. Haarlem S & S 1992 Nr.124 23/127
Rb. Leeuwaarden NIPR 2001 Nr. 294 23/24
Rb. Maastricht November 11, 2003 5/108
Rb. Maastricht NJ 1982, Nr. 466 32/10
Rb. Maastricht NIPR 2005 Nr.169 5/108
Rb. Middelburg NIPR 1996 Nr.133 5/21; 5/22
Rb. Middelburg NIPR 2003 Nr. 53 5/228; 5/251
Rb. Middelburg NIPR 2004 Nr.16 66/11
Rb. Middelburg NIPR 2006 Nr. 59 5/68
Rb. Middelburg NIPR 2007 Nr. 51 5/33
Rb. Roermond NIPR 2004 Nr. 52 5/285
Rb. Rotterdam in: Digest I-43 B 1 49/2
Rb. Rotterdam NIPR 1993 Nr. 485 31/15
Rb. Rotterdam NIPR 1996, 442 32/5
Rb. Rotterdam NIPR 2000 Nr.146 5/3
Rb. Rotterdam NIPR 2001 Nr. 56 23/162
Rb. Rotterdam NIPR 2001 Nr. 60 35/13
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Rb. Rotterdam NIPR 2001 Nr.141 71/18
Rb. Rotterdam NIPR 2002 Nr. 48 5/9
Rb. Rotterdam NIPR 2002 Nr. 50 5/152
Rb. Rotterdam NIPR 2002 Nr.129 36/1
Rb. Rotterdam NIPR 2002 Nr.130 5/142
Rb. Rotterdam NIPR 2002 Nr. 212 23/71
Rb. Rotterdam NIPR 2004 Nr.156 5/25; 5/139
Rb. Rotterdam NIPR 2005 Nr. 63 5/103; 71/16
Rb. Rotterdam NIPR 2005 Nr. 272 5/108
Rb. Rotterdam NIPR 2006 Nr. 319 5/200
Rb. Utrecht NIPR 2002 Nr. 56 5/38
Rb. Utrecht NIPR 2003 Nr. 297 5/89; 5/106; 5/191
Rb. Zutphen NIPR 1998 Nr.110 23/125
Rb. Zutphen NIPR 2005 Nr. 69 5/3; 5/100
Rb. Zwoll-Lelysted NIPR 2006 Nr. 304 5/75; 5/100

Voorzieningenrechter Rechtbank
Vzngr. Rb. ’s-Gravenhage NIPR 2005 Nr.168 5/255
Vzngr. Rb. Alkmaar NIPR 2003 Nr. 281 5/100
Vzngr. Rb. Almelo NIPR 2005 Nr. 52 5/247
Vzngr. Rb. Arnhem NIPR 2003 Nr. 209 5/129
Vzngr. Rb. Breda, NIPR 2007 Nr. 38 5/243
Vzngr. Rb. Utrecht NIPR 2002 Nr. 215 5/99

Norway

Høyesterett
Høyesterett [1998] I. L. Pr. 804 5/27
Høyesterett NRe 2002, 180 10/2; 11/5
Høyesterett UfR 2001, 1039 5/103
Høyesterett UfR 2004, 2710 5/291

Poland

Supreme Court of Poland January 5, 2001, ECJ Website 2002/56 5/162

Portugal

Supremo Tribunal de JustiÅa
STJ Case 04A4283 available at <http://www.dgsi.pt> 5/206
STJ Doc. Dir. Comp. 469 (1997), 445 5/206

Table of Cases National courts of the Member States

Peter Mankowski 825



Tribunais da RelaÅ¼o
Rel. Coimbra Cases 1481/04 available at <http://www.dgsi.pt> 5/206
Rel. Coimbra Cases 36131/04 available at <http://www.dgsi.pt> 5/206
Rel. Coimbra Cases 2581/03 available at <http://www.dgsi.pt> 5/206
Rel. Coimbra Rev. Fac. Dir. Univ. Lisboa 1994, 464 with note

Moura Vicente
66/11

Rel. Coimbra Rev. Fac. Dir. Univ. Lisboa 1994, 466 with note
Moura Vicente

66/20

Rel. Guimar¼es Case 38/03-2 available at <http://www.dgsi.pt> 5/206
Rel. Lisboa Col. Jur. 1998 v. 86 5/222
Rel. Lisboa Col. Jur. 2001 v. 124 5/57
Rel. Porto Col. Jur. 1995 III 237 5/9

Spain

Tribunal Supremo
TS [2003] I. L. Pr. 11 34/52
TS [2003] I. L. Pr. 453 34/40
TS AEDIPr 2000, 809 66/11
TS AEDIPr 2001, 904 71/9
TS AEDIPr 2001, 926 66/11
TS AEDIPr 2003, 802 35/58
TS Aranzadi 8554 19/2; 19/3
TS REDI 2001, 486 with note Jiménez Blanco = AEDIPr 2002, 573 5/155; 5/165

Audiencia Provincial
Aud. Prov. Barcelona AEDIPr 2000, 803 66/15
Aud. Prov. Barcelona AEDIPr 2001, 898 5/26; 5/59
Aud. Prov. Barcelona AEDIPr 2001, 901 5/138
Aud. Prov. Barcelona AEDIPr 2002, 679 with note de Miguel

Asensio
5/138

Aud. Prov. Barcelona AEDIPr 2003, 875 5/292
Aud. Prov. Barcelona REDI 1999, 706 with note Gardeñas Santiago

= AEDIPr 2001, 901
5/131; 5/142

Aud. Prov. Ciudad Real AEDIPr 2002, 572 5/142
Aud. Prov. de Castell
n R. G. D. 608 (1995), 6127 9/11
Aud. Prov. Islas Baleares AEDIPr 2003, 871 5/295
Aud. Prov. Madrid AEDIPr 2002, 699 with note Bouza Vidal 5/17
Aud. Prov. Madrid AEDIPr 2004, 768 36/8
Aud. Prov. Madrid nfflm. 26/2001 (Secci
n 12a) of 22 January 2001 13/3
Aud. Prov. Murcia AEDIPr 2003, 874 5/142
Aud. Prov. Murcia REDI 2002, 371 with note Carballo Piñeiro 5/132; 5/138
Aud. Prov. Murcia REDI 2004, 328 5/185; 5/186; 5/187
Aud. Prov. Navarra AEDIPr 2004, 758 36/1
Aud. Prov. Palma de Mallorca AEDIPr 2001, 904 71/9
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Aud. Prov. Salamanca AEDIPr 2003, 845 5/222
Aud. Prov. Santa Cruz de Tenerife REDI 2002, 378 with note

Jiménez Blanco
67/2

Aud. Prov. Valencia AEDIPr 2002, 540 5/274
Aud. Prov. Valencia AEDIPr 2004, 764 35/2
Aud. Prov. Valladolid AEDIPr 2005, 625 with note Esteban de la

Rosa
5/142

Aud. Prov. Vizcaya AEDIPr 2004, 769 35/58
Aud. Prov. Vizcaya REDI 2000, 563 with note Marín López 5/44; 5/138
Aud. Prov. Zaragoza REDI 1996, 2, 258 with note Sancho Villa 5/46

Juzgado de Primera Instancia
Juzgado Primera Instancia n8. 3 Barcelona REDI 1998, 177 with

note Gardeñes Santiago
5/140

Juzgado Primera Instancia de Oviedo (n8 4) AEDIPr 2003, 843 5/222
Juzgado Primera Instancia n8. 1 Tolosa (Guipfflzcoa) REDI 1998, 1,

277 with note Jiménez Blanco
5/132; 5/138

Sweden

Hçgsta Domstolen
Hçgsta Domstolen NJA 2000, 272 = GRUR 2001, 178 5/191
Hçgsta Domstolen NJA 2003, 666 50/3; 50/4

Switzerland

Bundesgericht
BG 11 July 2000 5/51
BGE 119 II 391, 393 = SZIER 1995, 39 with note Schwander 66/5
BGE 120 II 331 5/51
BGE 122 III 43 5/142
BGE 122 III 45 5/132
BGE 122 III 249 5/148
BGE 122 III 298 5/38
BGE 123 III 374 35/8
BGE 124 III 188 5/131; 5/132
BGE 124 III 382 9/8
BGE 124 III 436 9/4; 13/2; 13/12; 66/9
BGE 124 IV 13 5/268
BGE 125 III 108 23/24
BGE 125 III 346 5/191; 5/214; 5/215
BGE 126 III 334 5/38
BGE 126 III 436 66/10
BGE 127 III 186 35/8; 35/48
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BGE 129 III 738 5/9
BGE 131 III 76 = EuLF 2005, II-48, II-50 5/10
BGE 131 III 153 5/214

Obergericht
ObG Z�rich sic! 2004, 793 5/200; 5/208
ObG Z�rich Z�richRspr 105 (2006) Nr. 67 5/180

Kantonsgericht
KantonsG Z�rich ZGGVP 2003, 208 5/103; 5/148
KantonsG Zug IHR 2005, 119 5/102; 5/132; 5/149

Handelsgericht
HG St. Gallen ZGGVP 1998 Nr. 48 5/49
HG Z�rich SZIER 1996, 74 with note Volken 5/21; 5/22; 5/193
HG Z�rich SZIER 1997, 360 23/72
HG Z�rich SZIER 1997, 373 23/23
HG Z�rich ZR 98 (1999) Nr. 34 5/148
HG Z�rich ZR 99 (2000) Nr.107 5/51

United Kingdom / England – Wales

House of Lords
Agnew v. Länsförsäkringsbolagens AB [2000] 1 All ER 737 (H. L.) =

[2001] 1 A. C. 223 (H. L.)
5/13; 5/14; 5/27; 5/33; 5/
55; 5/141; 8/5

Canada Trust Co. v. Stolzenberg (No. 2) [2002] 1 A. C. 1 (H. L.) 5/309
Jordan Grand Prix Ltd. and others v. Baltic Insurance Group, [1999] 2

W. L. R. 134 (H. L.)
8/1; 12/1; 12/3; 12/6

Kleinwort Benson Ltd. V. Glasgow City Council [1997] 3 WLR 923
(H. L.)

5/43; 5/44; 5/45; 5/197

O'Reilly v. Mackman [1982] 3 WLR 1096 (H. L.) 1/12
Spiliada Maritime Corporation v. Cansulex Ltd. [1987] A. C. 460

(H. L.)
23/44

Court of Appeal
1-800 Flowers, Inc. v. Phonename Ltd. [2002] F. S. R. 191 (C. A.) 5/255
ABCI v. Banque Franco-Tunisienne [2003] Lloyd’s Rep. 146 (C. A.) 5/223
Agnew and others v Länsförsäkringsbolagens AB [1997] 4 All ER 937

(C. A.)
8/5

Alfred C Toepfer International GmbH v. Societe Cargill France [1998]
1 Lloyd’s Reports 379 (C. A.)

1/42

Andrea Merzario Ltd. v. Internationale Spedition Leitner GmbH
[2001] 1 Lloyd’s Rep. 490 (C. A.)

71/19

Anton Durbeck GmbH v. Den Norske Bank ASA [2003] 2 WLR 1296
(C. A.)

5/18; 5/270; 5/296;
5/298; 5/300
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Ashurst v. Pollard [2001] Ch 595 (C. A.) 1/30
Base Metal Trading Ltd. v. Shamurin [2005] 1 All ER (Comm) 17

(C. A.)
5/18; 5/27

Berkeley Administration Inc v. Mc Clelland (No 2), [1996] ILPr 772
(C. A.)

33/10

Berkeley Administration Inc. v. McClelland, [1995] ILPr 201 (C. A.) 33/10
Boss Group Ltd. v. Boss France SA [1996] 4 All ER 970 = [1997] 1

WLR 351 (C. A.)
5/9; 5/38; 33/10

Casio Computer Co. Ltd. V. Sayo [2001] I. L. Pr. 694 (C.A) 5/193; 5/239; 5/221;
5/240

Charman and another v. WOC Offshore BV [1993] 2 Lloyd’s Rep. 551
(C. A.)

14/5

Continental Bank N. A. v. Aeakos Compania Naviera S. A. [1994] 1
Lloyd’s Rep. 505 (C. A.) = [1994] 1 WLR 588 (C. A.)

23/16; 23/151

Credit Agricole Indosuez v. Chailease Finance Corp. [2000] 1 All ER

(Comm) 399 (C. A.)
5/13; 5/134; 5/140; 5/146

Dow Jones & Co., Inc. v. Yousef Abdul Latif Jameel [2005] EWCA

Civ 75 (C. A.)
5/212

Henderson v. Jaouen [2002] 1 WLR 2971 (C. A.) 5/235
Insured Financial Structures Ltd. v. Electrocieplownia Tychy S. A.

[2003] Q. B. 1260 (C. A.)
23/144

International GmbH v. Société Cargill France [1998] 1 Lloyd’s Rep.
379 (C. A.)

23/16

John Charles Barry v. Kenneth Bradshaw [2000] I. L. Pr. 706 (C. A.) 5/140
Kleinwort Benson Ltd. v. Glasgow City Council [1996] 2 All ER 257

(C. A.)
5/30

Landhurst Leasing PLC v. Marcq, [1998] I. L. Pr. 822 (C. A.) 32/60; 33/11; 38/16
Maronier v. Larmer [2002] I.L. Pr. 685 = [2003] 3 All ER 848 (C.A.) 35/6; 45/2
Masri v. Consolidated Contractors International (UK) Ltd. [2006] All.

E. R. (Comm.) 465 (C. A.)
6/18a

MBM Fabri-Clad Ltd. V. Eisen- und Hüttenwerke Thale AG [2000]
I. L. Pr. 505 (C. A.)

5/72

Medway Packaging Ltd. V. Meurer Maschinen GmbH & Co. KG

[1990] 2 Lloyd’s Rep. 112 (C. A.)
5/44

Mercury Publicity Ltd. v. Wolfgang Loerke GmbH [1992] I. L. Pr.
142(C. A.)

5/13

Messier-Dowty Ltd. V. Sabena SA [2000] 1 WLR 2040= [2000] 1
Lloyd’s Rep. 428 (C. A.)

5/191

Miles Platt Ltd. v. Townroe Ltd. [2003] 1 All ER 561 (C. A.) 66/23
Mölnlycke AB v. Procter & Gamble Ltd. [1992] 1 WLR 1112 = [1992]

4 All ER 47 (C. A.)
5/38; 5/200

Mora Shipping, Inc. v. Axa Corporate Solutions Assurance SA [2005]
2 Lloyd’s Rep. 769 (C. A.)

5/129; 5/138

New England Reinsurance Corp. v. Messoghios Insurance Co. SA

[1992] 1 Lloyd’s Rep. 251 (C. A.)
5/3
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News Hampshire Insurance Co. and others v. Strabag Bau AG and
others, [1992] 1 Lloyd’s Rep. 361 (C. A.)

Introduction to
Arts. 8-14/3; 13/6

Pearce v. Ove Arup Partnership [1999] I. L. Pr. 442 (C. A.) 71/10
Phillip Alexander Futures & Securities Ltd. v. Bamberger Toepfer

[1996] CLC 1757 (C. A.)
23/16

Print Concept GmbH v. GEW (EC) Ltd. [2002] CLC 382 (C. A.) 5/92
Royal & Sun Alliance Insurance plc. v. MK Digital FZE (Cyprus) Ltd.

[2007] I.L. Pr. 29 (C. A.)
5/13

Scottish & Newcastle Int. Ltd. v. Othon Ghaeonos Ltd. EuLF 2006,
I-230 (L.A.)

5/112

QRS 1 Aps v. Frandsen [1999] 1 WLR 2169 (C. A.) 1/19
Sarrio SA v. Kuwait Investment Authority [1997] 1 Lloyd’s Rep. 113

(C. A.)
1/6

Source Ltd. V. TÜV Rheinland Holding AG [1997] 3 WLR 365 (C.A.) 5/193
Tesam Distribution Ltd. v. Schuh Mode Team GmbH [1990] I. L. Pr.

149 (C. A.)
5/3; 5/38

The ``Deichland'' [1990] 1 Q. B. 361 (C. A.) 71/9
The ``Ethniki'' [2000] I. L. Pr. 426 (C. A.) 5/140
The ``Angelic Grace'' [1995] 2 Lloyd’s Rep. 87 (C. A.) 23/16
The ``Anna H'' [1995] 1 Lloyd’s Rep. 11 (C. A.) 71/1; 71/8; 71/12
The ``Po'' [1991] 2 Lloyd’s Rep. 206 (C. A.) 71/1; 71/2
Through Transport Mutual Insurance Association (Eurasia) Ltd v.

New India Assurance Co Ltd (The Hari Bhum) [2005] 1 Lloyds
Reports 67 (C. A.)

1/42

TSN Kunststoffrecycling GmbH v. Harry M. Jurgens [2002] I. L. Pr.
599 (C. A.) = [2002] 1 All ER (Comm) 282 (C. A.)

35/4; 34/51

Viskase Ltd. v. Paul Kiefel GmbH [1999] 1 WLR 1305 = [1999] 3 All
ER 362 = [2000] I. L. Pr. 29 (C. A.)

5/140

W. Maronier v. Bryan Larmer [2002] I. L. Pr. 685 (C. A.) 34/31
Watson v. First Choice Holidays and Flights Ltd [2001] 2 Lloyd’s Rep.

339 (C. A.)
5/22; 6/13; 6/26

Welex AG v Rosa Maritime Ltd (The Epsilon Rosa) (No. 2) [2003] 2
Lloyd’s Reports 509 (C. A.)

1/42

Queen’s Bench Division
Alfred C Toepfer International GmbH v. Molino Boschi Srl [1996] 1

Lloyd’s Reports 510 (Q. B. D.)
1/42

Alfred Dunhill Ltd. V. Diffusion Internationale de Maroquinerie de
Prestige SARL [2002] 1 All ER (Comm) 950 (Q. B. D.)

5/223; 5/224; 5/230;
5/240

Arab Business Corp. Int. Finance & Investment Co. v. Banque
Franco-Tunisienne [1996] 1 Lloyd’s Rep. 485 (Q. B. D.)

32/13

Arkwright Mutual Insurance Co. v. Bryanston Insurance Co. Ltd.
[1990] 2 Q.B. 649 (Q.B.D.)

Introduction to
Arts. 27-30/59

Atlas Shipping Agency (UK) Ltd. And United Shipping Services Ltd. V.
Suisse Atlantique Société d'Armement Maritime SA [1995] 2 Lloyd’s
Rep. 188 = [1995] I. L. Pr. 600 (Q. B. D.)

5/46; 5/63
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Barclays Bank plc v. City of Glasgow Council [1993] Q. B. 429
(Q. B. D.)

5/30

CFEM Façades SA v. Bovis Construction Ltd., [1992] ILPr 561 (QB) 32/30
Chronos Containers NV v. Palatin [2003] I. L. Pr. 283 (Q. B. D.) 5/214
Citibank N. A. v. Rafidian Bank and another [2003] I. L. Pr. 758

(Q. B. D.)
34/31

Citibank v. Rafidian Bank [2003] I. L. Pr. 49 (Q. B. D.) 43/15
Deaville v. Aeroflot Russian International Airlines [1997] 2 Lloyd’s

Rep 67 (Q. B. D.)
71/8

Dexter Ltd. v. Harley The Times 2 April 2001 (Q. B. D.) 5/221; 5/229
Domicrest Ltd. v. Swiss Bank Corp. [1999] QB 548 (Q. B. D.) 5/224; 5/223; 5/244
Dresser UK v. Falcongate Freight Management Ltd. [1992] Q. B. 502 23/141
E. M. I. Records v. Modern Music Karl-Ulrich Walterbach GmbH

[1992] 1 All ER 616 (QB)
32/23

Egon Oldendorff v. Liberia Corporation [1996] 1 Lloyd’s Rep. 380
(Q. B. D.)

23/44

Equitas Ltd. V. Wave City Shipping Co. Ltd. [2005] 2 All ER

(Comm) 301 (Q. B. D.)
5/191

Frans Maas Logistics (UK) Ltd. v. CDR Trucking BV [1999] 2 Lloyd’s
Rep. 179 (Q. B. D.)

71/19

Gamlestaden plc v. Casa de Suecia S. A. and Thulin [1994] 1 Lloyd’s
Rep. 433 (Q. B. D.)

23/144

Gascoine v. Pyrah [1994] I. L. Pr. 82 (Q. B. D.) 5/13
Glencore International AG v. Metro Trading International Inc. [1999]

2 Lloyd’s Rep. 632 (Q. B. D.)
23/16

Grovit v. De Nederlandsche Bank N. V. [2006] 1WLR 3323 (Q.B.D.) 1/12
Grupo Torras v. Al-Sabah [1995] 1 Lloyd’s Rep. 374 (Q. B.) Introduction/101
Hough v. P & O Containers Ltd. (Blohm + Voss Holding AG and

others, third parties) [1998] 2 All ER 978 (Q. B. D.)
23/158

Interdesco SA v. Nullifire Ltd. [1992] 1 Lloyd’s Rep. 180 (Q. B. D.) 34/27; 36/10; 36/11;
37/13

Kloeckner & Co AG v. Garoil Overseas Inc. [1990] 1 Lloyd’s Rep. 77
(Q. B. D.)

23/173

Konkola Copper Mines plc. v. Coromin [2005] 2 All ER (Comm.)
637 (Q.B.D.)

Introduction to
Arts. 27-30/59

L'Aiglon Ltd. v. Gau Shan & Co. Ltd. [1993] 1 Lloyd’s Rep. 164
(Q. B. D.)

5/9

Lexmar Corp and Steamship Mutual Underwriting Association
(Bermuda) Ltd v. Nordisk Skibsrederforening [1997] 1 Lloyd’s
Report 289 (Q. B. D.)

1/42

Lexmar Corp. v. Nordisk Skibsrederforening [1997] 1 Lloyd’s Rep.
289 (Q. B. D.)

23/16

London Helicopters Ltd. V. Helportugal LDA-INAC [2006] 1 All ER

(Comm) 595 (Q. B. D.)
5/14; 5/223; 5/224; 5/245

Minster Investments Ltd. V. Hyundai Precision and Industry Co. Ltd.
[1988] 2 Lloyd’s Rep. 621 (Q. B. D.)

5/216; 5/244

Table of Cases National courts of the Member States

Peter Mankowski 831



Navigation Maritime Bulgare v. Rustal Trading Ltd (The Ivan
Zagubanski) [2002] 1 Lloyd’s Reports 106 (Q. B. D.)

1/42

Newsat Holdings Ltd. V. Zani [2006] 1 All ER (Comm) 607
(Q. B. D.)

5/223; 5/224

Nisshin Shipping Co. Ltd. V. Cleaves & Co. Ltd. [2004] 1 Lloyd’s
Rep. 38 (Q. B. D.)

5/63

OT Africa Line Ltd. v. Fayad Hijazy [2002] ILPr 189 (Q. B. D.) 23/16
OT Africa Line Ltd. v. Hijazy [2001] 1 Lloyd’s Rep. 76 (Q. B. D.) 23/16
Partenreederei M / S Heidberg v Grosvenor Grain & Feed Co Ltd (The

Heidberg) (No. 2) [1994] 2 Lloyd’s Reports 287 (Q. B. D.)
1/42

Petereit v. Babcock International Holdings Ltd. [1990] 2 All ER 135 =
[1990] 1 WLR 350 (Q. B. D.)

37/19; 46/11; 46/20;
46/21

Philip Alexander Securities and Futures Limited v. Bamberger, Theele,
Kefer, Riedel, Franz and Gilhaus [1997] I. L. Pr. 73 (Q. B. D.)

34/32

Raiffeisen Zentralbank Österreich AG v. National Bank of Greece SA

[1999] 1 Lloyd’s Rep. 408 (Q. B. D.)
5/33

Raiffeisen Zentralbank Österreich AG v. National Bank of Greece SA

[1999] 1 Lloyd’s Rep. 408 (Q. B. D.)
5/193

Raiffeisen Zentralbank v. Tranos [2001] I. L. Pr. 85 (Q. B. D.) 5/245
Rank Film Distributors Ltd. v. Lanterna Editrice Srl [1992] I. L. Pr. 58

(Q. B. D.)
5/3

Roche Products Ltd. V. Provimi Ltd. [2003] 2 All ER (Comm) 683
(Q. B. D.)

5/17; 5/200

Santa Fe v. Gates LMLN 23 February 1991 (Q. B. D.) 5/221
Standard Steamship Owners' Protection and Indemnity Association

(Bermuda) Ltd. v. GIE Vision Bail and others [2005] 1 All ER

(Comm.) 618 (Q. B. D.)

23/99; 23/103; 23/117;
23/127

Sugar plc v. Fratelli Babbini di Lionello Babbini & CSAS [2005] 1 All
ER 55, 72 (Q. B. D.)

23/142; 23/143

Tavoulareas v. Tsavliris [2006] I. L. Pr. 314 (Q. B. D.) 5/138
The ``Bergen'' [1997] 1 Lloyd’s Rep. 380 (Q. B. D.) 23/11; 71/14;
The ``Heidberg'' [1994] 2 Lloyd’s Rep. 287 (Q. B. D.) 35/48
The ``Sea Maas'' [2000] 1 All ER 536, 542 = [1999] 2 Lloyd’s Rep.

281 (Q. B. D.)
5/133

The Ivan Zagubanski [2002] 1 Lloyd’s Rep 106 (Q. B. D.) 32/13
The Tjaskemolen (now named `Visvliet') [1997] 2 Lloyd’s Rep. 476

(Q. B. D.)
33/11

Tradigrain SA v SIAT SpA and others [2002] EWHC 106 (Comm),
[2002] 2 Lloyd’s Rep. 553 (Q. B. D.)

9/14; 13/7; 13/12; 14/5;
14/6

Unic Centre SARL (A Company) v. The London Borough of Brent &
Harrow Trading Standards Service, I. L. Pr. [2000] 462 (Q. B. D.)

34/66

USF Ltd. (trading as USF Memcor) v. Aqua Technology Hanson NV/
SA [2001] 1 All ER (Comm) 856 (Q. B. D.)

5/137

Vale do Rio doce Navegacao SA v. Shanghai Bao Steel Ocean Shipping
Co Ltd (t /a Bao Steel Ocean Shipping Co) [2000] 2 Lloyd’s Reports
1 (Q. B. D.)

1/42

National courts of the Member States Brussels I Regulation

on Jurisdiction and Recognition in Civil and Commercial Matters

832 March 2007



Virgin Aviation Services Limited v. CAD Aviation Services [1991] I. L.
Pr. 79 (Q. B. D.)

32/20

Waterford Wedgwood plc v. David Nagli Ltd. [1999] I. L. Pr. 9, 22
(Q. B. D.)

5/252

Zellner v. Philipp Alexander Securities and Futures Limited [1997] I. L.
Pr. 730 (Q. B. D.)

34/33

Chancery Division
1-800 Flowers, Inc. v. Phonename Ltd. [2000] F. S. R. 697 (Ch. D.,

Jakob J.)
5/255

Bank of Tokyo-Mitsubishi Ltd. V. Baskan Gida Sanayi [2004] 2
Lloyd’s Rep. 395 (Ch. D.)

5/229

Chellaram v. Chellaram (No. 2) [2002] 3 All ER 17 (Ch. D.) 5/307; 5/309
Euromarket Designs, Inc. v. Peters and Trade and Barrel Ltd. [2001]

F. S. R. 288 (Ch. D.)
5/255

In Re Hayward dec'd [1997] Ch 45 (Ch. D.) 1/30
Kurz v. Stella Musical Veranstaltungs GmbH [1992] 1 All ER 630

(Ch. D.)
23/144

Mahme Trust Reg v. Lloyd's TSB Bank plc [2004] 2 Lloyd’s Rep. 637
(Ch. D.)

5/9

Mazur Media Ltd. v. Mazur Media GmbH [2004] 1 WLR 2966
(Ch. D.)

5/234

Mecklermedia Corp. v. D. C. Congress GmbH [1997] I. L. Pr. 629
(Ch. D.)

5/247

Modus Vivendi Ltd. v. Procter & Gamble, Inc. [1996] F. S. R. 790
(Ch. D.)

5/247

Modus Vivendi Ltd. v. The British Products Sammex Co. Ltd. [1997]
I. L. Pr. 654 (Ch. D.)

5/216

Newtherapeutics v. Katz [1991] 2 All E. R. 151 (Ch. D.) Introduction/101
Oakley v. Ultra Vehicle Design Ltd. (in liquidation) [2005] I. L. Pr. 747

(Ch.D.)
1/33

Re Hayward (Deceased) [1997] Ch. 45 (Ch. D.) 5/305

Other courts
Implants International Ltd. v. Stratec Medical [1999] 2 All ER

(Comm.) 933 (Leeds Mercantile Ct.)
23/78; 23/95

United Kingdom /Scotland

Court of Sessions, Outer House
Bank of Scotland v. Investment Management Regulatory Ltd. 1989

SLT 432 (Ct. Sess. Extra Div., per Lords Morison and Maxwell
respectively)

5/33

Table of Cases National courts of the Member States

Peter Mankowski 833



Bonnier Media Ltd. v. Greg Lloyd Smith and Kestrel Trading Corp.
The Times July 10, 2002, (O.H.) <http://www.scotcourts.gov.uk/
opinions/dru2606.html>

5/255

Davenport v. Corinthian Motor Policies at Lloyd's 1991 SLT 774 (OH) 5/43; 5/262
Engdiv Ltd.v.G. Percy Trentham Ltd. 1990 SLT 617 (O. H.) 5/33
Engdiv Ltd.v.G. Percy Trentham Ltd. 1990 SLT 617 (O. H.) 5/61; 5/129
WAC Ltd. v. Wilcock 1990 SLT 213 (O. H.) 5/258; 5/259

Sheriff Court
Waverley Asset Management Ltd. v. Saha 1989 SLT (Sh Ct) 87, 88

(Sheriff Court of Lothian and Borders at Edinburgh, Sheriff
Shiach)

5/88

USA

Supreme Court
Allstate Ins. Co. v. Hague, Personal Representative of Hague's Estate

449 US 302 (S.Ct. 1980)
Introduction to
Arts. 8-14/5

U.S. v. Nourse, 9 Pet. 8, at 28, 11 U.S. 268 (1835, per Chief Justice
Marshall

Introduction to
Arts. 38-52/11

Other courts
Cybersell, Inc. v. Cybersell, Inc. 130 F. 3d 414 (1997) 15/36
Zippo Manufacturing Co v. Dippo Dot Com, Inc 952 F. Supp. 1119

(1997)
15/36

National courts of the Member States Brussels I Regulation

on Jurisdiction and Recognition in Civil and Commercial Matters

834 March 2007



Index
The first number indicates the relevant article, the second number relates to the respective note within

the commentary on this article.

Accession States 66/29-30

action

combined

see defendants, co-defendant

directe 23/162

multiple see defendants, co-defendant

actio pauliana 1/33; 22/26; 31/25

administrative matters 1/12

admiralty

combined claims 7

maritime salvage 5/311-318

seaman and captain, lawsuit between 64/1-4

see ships

AETR doctrine 71/3

agency

employer, ~ of 18/9-12

jurisdiction in contract based on an ~ 5/291

alimony 24/24

Alternative dispute resolution 57/6

ancillary claims 1/26; 1/43-45

ancillary proceedings 1/37-41

Annexes I-IV

alteration and modification 74/1-2

Community Regulations amending 74/3

Annexes V-VI

adaptation by Commission 74/4

anti-suit injunction 23/16

appeal

see declaration of enforceability

extraordinary 46/17

ordinary 37/9-16; 46/9

stay of proceedings 37/2; 46/1

appeal in cassation 43/8; 44/4

appearance by the defendant

see entry of appearance

see default judgment

see jurisdiction based on submission

arbitral award 1/36; 1/39

judgments, meaning of 32/13

recognition and enforcement 1/36

arbitration Introduction/116; 1/3; 1/29; 1/36-42

as an incidental issue 1/40

New York Convention 1/42

arbitration agreement 1/37; 13/5; 23/19; 23/39;

28/27

review of jurisdiction 35/49-50

arbitration courts Introduction/116

arbitrator 1/39

Arrest Convention 1999 71/10

associations

proceedings as to the constitution, nullity or

dissolution of 22/36-50

Athens Convention on the Carriage by Sea of

Passengers and their Luggage 1974

2002 Protocol 71/10

Austria

non-application of Arts. 6 (2), 11 6/28; 6/40;

6/65

authentic instruments 39/7; 57/3-9

agreements

certified by lawyers 57/4

concluded before concilation bodies 57/5

following mediation procedures 57/6

autonomous concept 57/3

certificate standard form Introduction to

Arts. 38-52/11

evidential power of the certificate 57/9

conditions of enforceability 57/8

enforcement 57/10-12

public notary instruments 57/2

temporal scope of application of rules on ~

66/27-28

~ with regard to maintenance obligations 57/1

Peter Mankowski 835



bankruptcy proceedings

see insolvency proceedings

Basle European Convention on State

Immunity 23/13

battle of forums Introduction to Arts. 27-30/17

Berne Convention on the Protection of

Literary and Artistic Works 71/10

bills of exchange and cheques 5/60

bills of lading 5/59; 23/70; 23/138

branch

branches, agencies, or other establishments 4/2;

9/20-23; 15/40; 16/5; 23/51; 60/7

employer, ~ of 18/9-12

jurisdiction in contract based on a ~ 5/291

Brussels Convention 1968 Introduction/17-20

Accession Conventions

1978 Introduction/18; 1/7; 1/12; 23/166; 37/4

1982 Introduction/19

1989 Introduction/20; 27/2; 27/54

1996 Introduction/22; Introduction/54

accession of new contracting states

Austria Introduction/22

Denmark Introduction/18

Finland Introduction/22

Greece Introduction/19

Ireland Introduction/18

Portugal Introduction/20

Spain Introduction/20

Sweden Introduction/22

United Kingdom Introduction/18

Annexed Protocol 61/2; 63/1; 61/3; 61/13;

64/1; 64/3

Commission proposal for a 5th revision

Introduction/23

jurisdiction of the ECJ Introduction/17

legal basis Introduction/17

Official Reports Introduction/96;

Introduction/102; Introduction/106;

present relevance Introduction/27

Brussels I Regulation

acquis communautaire Introduction/27;

Introduction/7; 23/85

Annexes, use of Introduction to Arts. 38-52/11

direct applicability Introduction/37

direct effect 76/3

entry into force 76/1-2

EU legislative competence Introduction/35

external competence Introduction/41

legal basis Introduction/9; Introduction/35

specific reservations Introduction/24

historical background Introduction/16-24

interpretation Introduction/39;

Introduction/91-110; 1/3

interpretation methods

autonomous interpretation Introduction/93;

1/8-11; 23/76; 23/88; 23/143; 39/11

conformity with EU law Introduction/109;

26/31

conformity with the ECHR Introduction/110

comparative interpretation Introduction/108

historic interpretation Introduction/102

interconventional approach Introduction/97

purposive interpretation Introduction/106

systematic interpretation

Introduction/103-105

verbal interpretation Introduction/101

Vienna Convention on the Law of Treaties

Introduction/92

main amendments as compared to the

Conventions Introduction/25

precedence over national law Introduction/38

purposes Introduction/1-8; 1/2

relations with other instruments

see relations with other instruments

secondary Community law Introduction/37

scope of application

see Scope of the Brussels I Regulation

surrounding European law instruments

Introduction/10

surrounding international treaties

Introduction/13-15; Introduction/104

temporal scope of application

see temporal scope of application

Cause of action 27/8

Central administration 60/2; 60/5

Certificate 53/2; 54/1-3; 55/1-3

~ of enforceability 38/10; 40/1;

~ of service 26/35

Civil and commercial matters

see Scope of the Brussels I Regulation

Civil claims in criminal proceedings 1/20

Index

836 March 2007



Choice of court agreement Introduction/5;

Introduction/15; 2/4; 4/1; 10/6

see Jurisdiction agreement

CISG Introduction/104; 23/116; 23/122; 24/29

close connection

claims 1/25; 28/24

co-defendant 6/24-26; 6/35-36

CMR Convention Introduction/104; 23/12;

26/16; 71/16-19

co-defendant

see defendants, co-defendant

committee

assisting the Commission 75/1

Decision 1999/468/EC 75/2

rules of procedure 75/3

companies

proceedings as to the constitution, nullity or

dissolution of 22/36-50

company matters 1/34

concilation bodies 57/5

consular document 57/7

consumer

claimant as ~ 15/10

defendant as ~ 15/18

definition Introduction to Arts.15-17/1;

Introduction to Arts. 15-17/11; 15/12-20

domicile Introduction to Arts.15-17/13; 15/1;

15/28; 15/40; 16/3,8

insurance contract Introduction to Arts.15-17/2;

15/31

legal person 15/19

passive ~ Introduction to Arts. 8-14/4

private final Introduction to Arts.15-17/6; 15/19

protection Introduction to Arts.15-17/3-6; 16/4;

16/7; 17/4

consumer contracts

assignment of rights 15/18

circumstances of connection

advertising Introduction/13; Introduction/15;

15/18; 15/29; 15/33; 15/35; 15/37; 15/41

doorstep selling 15/30

e-commerce Introduction to

Arts.15-17/14-18; 15/30

internet Introduction to Arts.15-17/18;

15/34-36

mail-order sales 15/33

trade or professional activity 15/13

claimant jurisdiction 16/4

concept of contract 15/6-11

covered types of contracts

credit contracts to finance sale of goods 15/26

package tours 15/39

sale of goods on instalment credit terms 15/23

supply of goods or services 15/29

tenancy/immovable property Introduction to

Arts.15-17/2

timeshare agreements 15/5

transport contracts Introduction to

Arts.15-17/20; 15/38

dual-contract 15/15

employment contracts, as compared to 18/2

jurisdiction clauses

general Introduction to Arts. 15-17/4; 17/3-7;

23/132

subsequent jurisdiction clause 17/8

tacit jurisdiction agreement 17/14

validity 17/2

Luxembourg, special rule 63/6

party autonomy Introduction to Arts. 15-17/3

recognition and enforcement of a judgment

Introduction to Arts. 15-17/5

review of jurisdiction 35/18-22; 35/32-40

void contracts 15/5

contract

Art. 5 (1) (a), jurisdiction in ~ according to

5/128-142

Art. 5 (1) (b), factual concept 5/96-98

Art. 5 (1) (c), jurisdiction in ~ according to

5/143-144

assignment and subrogation 5/66

~ coerced by law 5/40

bills of exchange and cheques 5/60

bills of lading 5/59

characteristic performance, principle of

5/99-100

company law 5/46

concept

general 5/23-25

joint liability of debtors in ~ 5/61

jurisdiction

accordance with ~

ambit of the reference to the contract 5/101

Index

Peter Mankowski 837



conflict between inference from the

contract and later facts 5/106

meaning of 5/26-33

Luxembourg, special rule 5/154

negotiorum gestio 5/62

obligation in question 5/131-137

performance, place of

according to the applicable substantive law

5/138

agreements on 5/145-153

autonomous concept 5/108; 5/113

place of delivery of the goods 5/108

place where a service is rendered 5/113

pre-contract and pre-contractual instruments

breaking off of negotiations 5/56

general 5/41; 5/53-55

representation and agency 5/65

third party-beneficiaries 5/63

unilateral promises 5/34

validity of ~ in question 5/38; 5/42-45

contract and tort

combined actions 6/12-13, 26

conventions

relating to non-recognition 72/1-3

review of jurisdiction 35/45-47

specialised

see relations with other instruments

copy of a judgment 53/1; 55/1

corporations and associations 22/36-50

counterclaims 12/5; 16/9; 23/155; 24/26;

Introduction to Arts. 27-30/19; Introduction to

Arts. 27-30/27; 38/11

concept 6/41

employment contracts 20/4-5

jurisdiction 6/42-53

Court first seised 23/16; 23/163; 26/12;

Introduction to Arts. 27-30/5-10; Introduction

to Arts. 27-30/21; 27/3; 28/1; 29/1

Court of Justice (ECJ) Introduction/1;

Introduction/12; Introduction/17;

Introduction/93; Introduction/99

preliminary rulings Introduction/111

see Reference procedure

Court settlements 58/1

concept and conditions 58/9-12

enforcement 58/13-18

inheritance settlements 58/5

judgment by consent 58/1

maintenance settlements 58/3

mixed settlements 58/6

settlement approved by a court 58/10

undisputed settlements 58/8

Court-supervised liquidation 38/16

criminal court

see criminal proceedings

criminal proceedings

civil claims jurisdiction

ancillary relief 5/262

Art. 61 5/269

courts 5/266-268

national procedural law, relevance of 5/263; 5/

264-265

non-appearance

absence of defendant 61/4-6

court orders 61/7-10

general 61/1-3

culpa in contrahendo 23/151

customs matters 1/12; 1/18

Decision 1999/468/EC 75/2

Declaration of enforceability 38/5; 41/10; 42/1

see Enforcement of authentic instruments

see Enforcement of judgments

appeal against grant/refusal

absent applicant 43/14

absent defendant 43/13

appeal in cassation 43/8; 44/1-5

contradictory character 43/12

courts Introduction to Arts. 38-52/11

hearing of the defendant 43/6; 43/13

no review of substance 45/4

procedural lex fori Introduction to

Arts. 38-52/10; 43/11; 45/9; 45/10

review of grounds against enforceability

Introduction to Arts. 38-52/7; 45/4

right of appeal Introduction to Arts. 38-52/10;

43/5; 43/11; 44/4

stay of the proceedings

discretion to stay 46/10

legal consequences 46/15

ordinary appeal against original

judgment 46/9

Index

838 March 2007



power to stay 46/4-8

provision of security 46/11; 46/18

UK/Ireland judgments 46/17

time-barred complaint Introduction to

Arts. 38-52/10

time for appeal 43/15

as a constitutive element 38/9

conditions 38/8-12

exclusionary character 38/14

notification Introduction to Arts. 38-52/5

service of original judgment Introduction to

Arts. 38-52/7

to the applicant 42/1

to the debtor 42/2

declaratory proceedings 1/45

default judgments

see judgments, default

defendants

co-defendant 28/24

Austria, non-application of Art. 6 (2)

6/28; 6/40

close connection 6/24-26; 6/35-36

connectedness 6/8-11

contract and tort 6/12-13; 6/26

domicile 6/20-23

consumer contracts 6/4

Germany, non-application

of Art. 6 (2) 6/28; 6/40

immovable property

combined action 6/50-53

in rem, rights

combined action 6/50-53

jurisdiction 6/1-3; 6/17

jurisdiction agreement 6/14-15; 6/27; 6/38

lis pendens 6/6-7

national law 6/16; 6/39

third party proceedings

general 6/28-29

jurisdiction 6/30-34; 6/37

warranties and guarantees 6/36

delict

see tort

designs 22/55-56; 22/62; 22/67

derogation of jurisdiction

see jurisdiction agreement

determination of jurisdiction

employment contracts 21

freedom of choice 21/1

tacit submission, non-acceptance of 21/2

restrictions as to 21/3-7

direct effect of Regulation 76/3

divorce 35/15; 48/2

proceedings 1/25-27

document instituting the proceedings

communication to the absent defendant

26/19-22; 43/13

documents

temporal scope of application of rules on ~

66/27-28

domicile

co-defendant 6/20-23

employment contracts 18/9-12

irrelevance of nationality 8/11

general notes 2/8-14

moment of domicile 59/4

perpetuatio fori 59/4

relevance of the Lugano Convention 60/11

domicile of a company or other

legal person 60/1; 60/8

autonomous definition 60/2

central administration 60/5

Danish companies and legal persons 60/10

principal place of business 60/6

statutory seat 60/4; 60/9

domicile of natural persons 59/2

applicable law 59/5-7

dependent person 59/8

habitual residence 59/3

domicile of trusts 1/28; 60/12

domicile outside the Member States 2/11; 4/1-3

double significance of elements 25/30

EC Treaty Introduction/9; Introduction/35

Treaty of Amsterdam Introduction/9;

Introduction/23; Introduction/53

ECHR 26/31;

Introduction to Arts. 27-30/28;

Introduction to Arts. 27-30/32-47

E-Commerce Directive 23/129

Economic analysis of International

Civil Procedure 24/4

effet r�flex 24/22; 25/7

Index

Peter Mankowski 839



effet utile Introduction/107; 25/12; 25/19;

Introduction to Arts. 38-52/10

electricity and other sources for energy

sale of 5/85

employee

as plaintiff 18; 19

proceedings against 20

employer

as plaintiff 20/1-3

proceedings against 18; 19

employment contract 4/2; Introduction to

Arts. 8-14/1; 24/24

branch, agency or other establisment 18/9-12

Brussels I regime 18/1-3

concept of 18/4

consumer contracts, as compared to 18/2

counterclaims 20/4-5

determination of jurisdiction

freedom of choice 21/1

tacit submission, non-acceptance of 21/2

restrictions as to 21/3-7

domicile

concept of 18/9-12

of defendant 19/2-4

exceptions to Brussels I regime 18/3, 5-8

favor laboratoris 19/1

habitual workplace

absence of 19/18-22

determination of 19/9-15

generally 19/6-8

last place where the employee has carried

out his work 19/16-17

jurisdiction clauses 23/132

posting of workers

temporary 19/23-25

review of jurisdiction 35/41-42

employment law issues 1/22

enforcement measures Introduction to

Arts. 38-52/9; Introduction to Arts. 38-52/11;

47/12-14

actual enforcement 38/9; 41/10; 43/7; 50/1

execution process 47/2

fees 52/1

provision of security 51/1

enforcement of authentic instruments

Introduction to Arts. 38-52/11; 39/7; 57/3-12

ordre public 57/11; 58/15

substantive law objection 58/18

enforcement of judgments

see Declaration of Enforceability

and merits of the judgment 38/16

and substantive legal contexts 38/15

completion of formalities 41/11

determination of jurisdiction 22/73-79

fundamental checks 41/11

legal aid 50/2-6

no review of the original judgment 38/9; 41/2,6

partial enforceability 1/26; 48/2-4

particuliarities in the UK 38/2

procedure 40/1; 41/4-7

address for service 40/9

application 38/11

attachment of documents 40/10

authentic copy of the judgment 40/3

burden of proof 45/9

local jurisdiction 39/2; 39/9

need for rapidity 41/2

procedural lex fori Introduction to

Arts. 38-52/8; Introduction to

Arts. 38-52/10; 40/1; 40/8; 42/5

representative ad litem 40/9; 42/6; 56

standing 38/11

protective measures 43/9; 47/2-9

provisional enforcement Introduction to

Arts. 38-52/5; 38/17; 47/2-11

provision of security 47/9; 47/14

unilateral character Introduction to

Arts. 38-52/7

entry of appearance 2/4; 17/14; 24/9-14; 25/9;

25/14; 25/18; 26/5,17; 26/36

effects of ~ 24/20

to contest international jurisdiction 24/7

weak parties 24/24

entry into force 76/1-2

equal treatment 1/2

establishment

concept of 5/273-280; 5/286-290

commercial agents and other intermediaries

5/292

company law 5/281-285

connection between claim and ~ 5/296

employer, ~ of 18/9-12
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special jurisdiction based on an ~

general 5/270-272

European Convention on State Immunity 71/10

European Economic Interest Grouping

(EEIG) 60/8

European Enforcement Order Introduction to

Arts. 38-52/14

European Enforcement Order Regulation

805/2004 /EC Introduction to

Arts. 38-52/14; 58/8

European Law of International Civil Procedure

Introduction/10

evidence

orders as to 31/24

provisional measures 31/24

Evidence Regulation 1206/2001/EC

Introduction/10

exceptions to Brussels I regime

employment contracts 18/3; 18/5-8

exclusive jurisdiction

see jurisdiction, exclusive

exequatur Introduction to Arts. 38-52/3;

Introduction to Arts. 38-52/6; Introduction to

Arts. 38-52/9; 52/1

exequatur on an exequatur Introduction to

Arts. 38-52/6

Explanatory Memorandum Introduction/23,

Introduction/96

facts, findings of

provisional 31/24

no review of original court’s ~ 35/52-58

favor laboratoris 19/1

forum choice agreement

see choice of court agreement

forum damni 61/2

forum non conveniens Introduction/4; 1/6; 2/6;

23/46; Introduction to Arts. 27-30/25; Intro-

duction to Arts. 27-30/29; Introduction to

Arts. 27-30/58

forum rei sitae 22/16-35

forum shopping Introduction to Arts. 27-30/17;

Introduction to Arts. 27-30/20

fraud 11/9; 23/73; 24/30

judgment obtained by ~ 1/22; Introduction to

Arts. 27-30/48

recognition of judgments, refusal of 34/13, 27;

36/10-11

free movement of judgments Introduction/2;

Introduction/35; Introduction to Arts. 38-52/7;

38/7; 46/10; 52/3

full cognisance theory 25/18

Geneva Convention on the Contract for

the International Carriage of Goods

by Road 71/16-19

Germany

non-application of Arts. 6 (2), 11 6/28; 6/40;

6/65

gifts inter vivos 1/28

goods

delivery of 5/108-112

delivered in instalments 5/115

Greece

ships 64/1-4

Hague Conference on Private Internationl Law

Introduction/15; 23/10

Hague Convention on Choice of

Court Agreements

general Introduction/15; 23/10; 71/6

relationship to the Brussels Convention 23/10

relationship to the Brussels I Regulation 23/10

Hague Conventions on the recognition and

enforcement of decisions relating to

maintenance obligations 50/2; 58/4; 71/20

Hague Service Convention 26/22; 26/39-43;

43/13

Hague Trust Convention 60/13

Hungary

non-application of Arts. 6 (2), 11 6/28; 6/40; 65

habitual workplace

absence of 19/18-22

determination of 19/9-15

generally 19/6-8

last place where the employee has carried out his

work 19/16-17

immovable property

combined action 6/50-53

jurisdiction 22/16-35

sale of 5/81
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inheritance 58/16

inheritance proceedings 58/5

in rem, rights

combined action 6/50-53

jurisdiction 22/16-35

insolvency matters 1/34

insolvency proceedings 1/29-34

insolvency Regulation 1346/2000/EC 1/29;

23/19; 23/33

instruments, legal

see Authentic instruments

acknowledgement of indebtedness 39/7

consular document 57/7

dispense with submission 55/2

evidential power 57/9

formalities 56

notarized document 57/6

private instruments 39/7

translation 55/3

insurance contract

agreement on jurisdiction 10/6; 13/1-4

arbitration agreement 13/5

binding effect

upon third party beneficiary 13/14-16

upon the injured party 13/17

derogation of Arts.10 and 11 (1) 13/11

ex post agreement 13/8; 13/14

formation 13/12

large risk insurance 13/7; 14/6

semi-mandatory character of the

Section 3-rules 13/1

special risk insurance 13/7; 14/1-5

aviation insurance 14/1

connected risks 14/5

marine insurance 14/1

mass risk 13/14

transport insurance 14/2

third country policyholder 13/9

consumer contract Introduction to

Arts. 8-14/3-5

determination of jurisdiction Introduction to

Arts. 8-14/5

branch, agency or other establishment

9/20-23; 60/7

agent 9/21

broker 9/21

tied insurance intermediary 9/22

defendant third country insurer 8/3

direct action of the injured party 11/5; 13/17

joined procedures 11/9

forum actoris

forum of the policyholder 9/4-6

forum of third party beneficiaries 9/7-10

injured parties 9/11; 11/6-8

forum rei 9/1-3

forum of co-insurers 9/12-16

forum of the tort procedure 11/1-3

locus delicti commissi-rule 10/2

insurance of immovable property 10/3;

13/10

liability insurance 10/1

restricted choice of forum by the insurer

counter-claim 12/5

forum rei 12/2

joint policyholders 12/3

joined procedures 12/8

domicile Introduction to Arts. 8-14/5; 8/2-4;

11/3; 12/1

insurance mediation

Directive 2002/92 /EC 9/22

local jurisdiction 9/6; 9/10; 9/19; 10/5

matters relating to insurance 8/4-10

actions of an insurer against another

insurer 8/6

large risk insurance Introduction to

Arts. 8-14/3; 8/7; 14/6

private insurance 8/4

rights to subrogation 8/8-10

insurer’s action against the tortfeasor 8/9

insurer’s claim for reimbursement 8/8

insurer’s claim for pro-rata-

indemnification 8/10

reinsurance Introduction to Arts. 8-14/3; 8/5

Motor insurance Directive 2000/26 /EC

9/23; 11/5,7

party autonomy 10/6; 13/7; 13/16; 14/5

review of jurisdiction 35/18-22

intellectual property rights

interim injunction 31/25

registration or validity of 22/55-72

interim relief 31
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Italian torpedo Introduction to Arts. 27-30/30;

Introduction to Arts. 27-30/53

Joint Statements

Commission and Council 72/3, 73/4

Commission and Luxembourg 73/5

judgments

conflicting

general 34/60-69

local judgment 34/70-72

Member States 34/73-75

same cause of action 34/68; 34/73; 34/75

Third States 34/76-77

default

defendant 34/42

due service 34/11; 34/46; 34/53-56

general Introduction/25; 24/10; 26/21;

34/36-37; 40/3; 54/3

matters arising after service 34/49

non-appearance 34/44-45

originating process 34/38-41

remise au parquet 34/50

substituted service 34/50

timely service 34/46-52

meaning of

arbitration 32/13

autonomous interpretation 32/4-6

court or tribunal 32/7-10

final and conclusive 32/18-19

general 32/1-3

issued by courts of a Member States 32/11-17

judgments by default 32/26-28

judgements dissmissing a claim 32/32

judgments on judgments 32/33-37

non-contentious matters 32/40-41

procedural orders 32/29-31

provisional and protective matters 32/20-25

settlements and transactions 32/38-39

jurisdiction

based on submission 23/1; 23/172; 24/1

appearance, entry of 24/9-14

see Entry of appearance

counter-claim 24/26

domicile 24/28-31

effects 24/27

exclusive jurisdiction of third State’s

Courts 24/22

lex fori regit processum 24/8; 24/10

subsidiary counter-claim 24/1; 24/14

subsidiary defense on the substance 24/1;

24/12; 24/14

territorial jurisdiction 24/19

co-defendant 6/1-3; 6/17

concurring 5/19

connecting factors Introduction/3;

Introduction/17

examination as to

actions to obtain provisional and protective

measures 26/27

CMR Convention 71/18

discrimination of defendants domiciled in third

States 26/28-31

exclusive 22/3

in case of the defendant’s absence 26/8-16

duty to decline jurisdiction 26/9

ex officio assessment 26/9

jurisdiction on the basis of international

conventions 26/15

relevance of the defendant’s domicile

26/10-14

stay of proceedings 26/19-22

valid process service 26/19; 26/23-43

all necessary steps taken 26/26; 26/35

certificate of service 26/35; 26/41

double inquiry of service 26/21

implications of the Service Regulation

26/32-38

see Service Regulation

implications of the Hague Service

Convention 26/39-43

see Hague Service Convention

methods of service 26/34

test of validity 26/23-26

timely nature of the service 26/21; 26/34

in case of the defendant’s appearance

tacit acceptance 26/17

exclusive

action for damages 22/26

Article 22, priority of 22/3

associations 22/36-50

companies 22/36-50
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connecting factor 22/5

designs 22/55-56; 22/62; 22/67

domicile 22/5

duty to decline jurisdiction 25/3

court principally seised of the matter 25/5

exclusive jurisdiction of several courts

25/6; 29/1

reflected effect 25/7

enforcement of judgments 22/73-79

examination of 22/3

ex officio 25/3,9; 26/9

irrelevance of the parties’ will 25/14

irrelevance of uncontested appearance

25/9

relevance of the lex fori 25/11-13

verification of the grounds of

jurisdiction 25/16-35

’full cognisance theory’ 25/18

’presentation theory’ 25/18

qualification in legal terms 25/21-24

relevant point in time 25/31-35

exhaustive 22/13

exorbitant 2/11; 3/2; 4/3-5; 8/3

general 22/1-8

immovable property 22/16-35

interim relief 31/8, 15-16

international jurisdiction 22/2

interpretation 22/13-15

landlord and tenant 22/16-19; 22/28-35

lex situs 22/16-35

local Introduction/25; 9/6; 9/10; 9/19; 10/5;

23/49; 39/2,9

patents 22/55-56 ; 22/62 ; 22/67

principal and preliminary issues 22/15

priority of Article 22 22/3

procedural Introduction to Arts. 27-30/21

protective Introduction/25;

Introduction/44; 23/15; 23/37; 23/39; 23/133

in matters relating to insurance

see Insurance Contract

over consumer contracts

see Consumer Contract

over individual contracts of employment

see Employment Contract

provisional and protective measures

31/8; 31/15-16

public registers 22/51-54

rent 22/16-19; 22/28-35

review of ~ 35/23-28; 35/48

rights in rem 22/16-35

tenancies 22/16-19; 22/28-35

Third States 22/9-12

timesharing contracts 22/32-33

trade marks 22/55-56; 22/62; 22/67

exorbitant

interim relief 31/4

provisional measures 31/4

general rule 2/3

review of

see recognition of judgments, refusal of

special

see contract 5/23-154

see criminal proceedings 5/262-269

different heads of ~ jurisdiction 5/18

see establishment 5/270-301

general 2/4; 5/1-22

see maintenance 5/155-189

see maritime salvage 5/311-318

relationship with general jurisdiction 5/9-14

relationship with other heads of

jurisdiction 5/15-17

see tort 5/190-269

see trusts 5/302-310

substantive Introduction to Arts. 27-30/21

temporal scope of application of rules on ~

see temporal scope of application

jurisdiction agreement

admissibility 23/65

certainty requirement 23/66-71

misuse control test 23/74

applicable law 23/76

arbitration agreement 1/39; 23/19; 23/39

assignment 23/161

burden of proof 23/173

capacity of the parties 23/84

chain of contracts 23/162

claim for provisional measures 23/152

co-defendant 6/14-15; 6/27; 6/38

consideration doctrine 23/85

court first seised Introduction to

Arts. 27-30/49-55

effects of a valid jurisdiction agreement
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counter-claim 23/155

derogative effect 23/28; 23/37; 23/53; 23/152;

23/164

exclusive effect 23/2; 23/144-147

non contractual-claims 23/141; 23/151

prorogative effect 23/28; 23/36; 23/54; 23/152;

23/163

provisional measures 23/152

separate validity 23/140

set-off 23/156

termination and modification 23/154

third party proceedings 23/158

employment contracts 21

freedom of choice 21/1

tacit submission, non-acceptance of 21/2

restrictions as to 21/3-7

form of ~ 71/17

formal validity 23/76; 23/88-131

evidenced in writing 23/102

international usages

bill of lading 23/126; 23/137

commercial letter of confirmation 23/125

electronic communication 23/7; 23/91;

23/95; 23/107; 23/129-131

incorporation of general conditions 23/79;

23/89; 23/126-128; 23/130

international trade usages 1/38; 23/117-121

practices between the parties 23/109

continuing business relationship 23/66;

23/112

’writing’, meaning of 23/95

material consent 23/78-87

capacity 23/73

duress 23/73; 23/83

error 23/73; 23/83

factual impediments 23/87

fraud 23/83

’language risk’ 23/86; 23/101

mistake 23/73,83

questions of principal and agent 23/84

reasonableness test 23/73

threat 23/73; 23/83

forum non convenience 23/46

grounds for material invalidity 23/83

Hague Convention on Choice of

Court Agreements 71/6

individual succession 23/82, 138, 161

internationality of the case 23/23-26, 64

interpretation 23/141

jurisdiction clauses

contradicting jurisdiction clauses 23/100

in bills of lading 23/137

in consumer, insurance and employment

contracts 23/132-134

in standard contract terms 23/14; 23/86;

23/96-99

in statutes of companies 23/67; 23/82; 23/135;

23/160

Luxembourg exception 23/139; 63/11-13

ordre public 23/73

procedural questions 23/172-174

review of jurisdiction 35/43-44

revocability 23/85

sources of law dealing with forum

agreements 23/11-15

specific requirements 23/27-64

choice of a court outside the Member

States 23/4; 23/30; 23/133

choice of a Member State court

choice of law clauses 23/43

choice of place of performance 23/41

derogation 23/36

internal case 23/40

mere derogation 23/38

prorogation 23/30

domicile of one party in a

Member State 23/48

change of domicile 23/51

prorogation ‘from outside’ 23/53-56

several domiciles 23/51

relevant point in time

for the domicile 23/61

for the international element 23/64

for validity of the agreement 23/59

subsequent submission 24/25

tacit choice of court 23/43

temporal scope of application of rules on ~

66/8-10

transaction within the scope of applicability of

the Regulation 23/19-26

trust instrument 23/3; 23/160; 23/166-171

unfair contract terms 23/14; 23/73
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Unfair Contract Terms Directive 23/74

validity (survey) 23/17

labour

see employment

last place where the employee has carried

out his work 19/16-17

legal aid

extension ipso iure 50/3

documents required 50/5

legal certainty Introduction/4; Introduction/93;

Introduction/101; Introduction/106;

Introduction/117; 1/2; 15/16; 23/63

letting and hire

jurisdiction in contract for ~ 5/95

lex posterior derogat legi priori 67/1; 74/3

lex situs 22/16-35

lis pendens 1/22; 25/35; 26/8; 60/3

CMR Convention 71/19

duty to stay proceedings 27/4

’seisin’ of the first court.

see Seisin

congruence of actions 27/6-21

establishment of the court first seised 27/22

procedure in the second court 27/24

irreconcilable judgments in the EU

conflicting judgments Introduction to

Arts. 27-30/9,12

inconsistent judgments Introduction to

Arts. 27-30/9; Introduction to

Arts. 27-30/12; 28/5-8

priority Introduction to Arts. 27-30/8-10

jurisdiction to determine jurisdiction

Introduction to Arts. 27-30/6; 27/3

prior proceedings

and exclusive jurisdiction Introduction to

Arts. 27-30/49-55

and interim relief Introduction to

Arts. 27-30/56

and national law Introduction to

Arts. 27-30/57

in non-Member States Introduction to

Arts. 27-30/58-61

temporal scope of application of rules on ~

66/23-26

lititgation

multi-state Introduction to Arts. 27-30/16

parallel Introduction to Arts. 27-30/15;

Introduction to Arts. 27-30/18

tactical Introduction to Arts. 27-30/17

locus delicti commissi 10/2

loan agreements 5/93

London Liability Convention 1976 71/10

Lugano Convention Introduction/21

interpretation Introduction/31

relationship to the Brussels I Regulation

Introduction/32-34

relevance Introduction/29

scope of application Introduction/30

Luxembourg

Joint Statement of ~ and Commission 73/5

jurisdiction in contract, special rule

consumer cases 63/6

date of expiry 63/17

domicile 63/4-5

financial services 63/15-16

general 5/154; 63/1-3

jurisdiction agreements 63/11-13

relationship with Art. 5 (1) 63/8-10

relationship with other heads of

jurisdiction 63/14

recognition of judgments 35/51

maintenance

ancillary ~ claim 1/26

concept of 5/158-164

connection with status proceedings 5/184

creditor

domicile 5/179

habitual residence 5/180

general 5/165-166

as claimant 5/167

debtor

as claimant 5/168

redress against ~ by public authorities 5/176

enforcement of ~ orders 71/20-21

general 1/16; 1/17; 1/24; 24/24; 38/15; 48/2;

49/4; 50/2; 59/3

Hague Conventions on the recognition

and enforcement of
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decisions relating to maintenance

obligations 71/20

jurisdiction

general 5/155-157

matters relating to 5/167-178

orders, variation of 5/172

regulation 2201/2003/EC 58/3

settlement 58/3

maintenance orders

see maintenance

maritime

combined claims 7

salvage 5/311-318

seaman and captain, lawsuit between 64/1-4

matrimonial relationship 1/24

see property, matrimonial

mediation 57/6

money

sale of 5/80

Montreal Convention 1999 71/10

“mosaic principle” 5/207

mutual trust, principle of Introduction/2; 1/2;

1/3; 1/46; Introduction to Arts. 27-30/12;

Introduction to Arts. 27-30/14; Introduction to

Arts. 27-30/26; Introduction to Arts. 27-30/33:

Introduction to Arts. 27-30/47; 27/1

Negative declaratory relief Introduction to

Arts. 27-30/16; Introduction to Arts. 27-30/19

Negative jurisdiction dispute 59/2; 60/3

negotiorum gestio 5/62

non-recognition, conventions relating to 72/1-3

non-marital partnership 1/24

Order for security 51/1

Ordre public 57/11; 58/15

parties

recognition of judgments, application for

33/20-21

see third party

party autonomoy Introduction to

Arts.15-17/3; 1/2; 10/6; 13/7; 13/16; 14/5;

23/1; 25/14; 26/13; 26/17

patents 22/55-56, 62, 67

penalties 1/20; 49/1-7

performance, place of

see contract

periodic payments

by way of penalty 49/1-3

other 49/4

perpetuatio fori 59/4

place of performance

see contract

Portugal

ships 64/1-4

positive jurisdiction dispute 59/2; 60/3

posting of workers

temporary 19/23-25

pre-contract and pre-contractual instruments

see contract

‘Presentation theory’ 25/18,28

principal place of business 60/2; 60/6

private documents 57/4

private settlement 57/6

procedural justice Introduction to Arts. 27-30/

28; Introduction to Arts. 27-30/44

access to justice Introduction to Arts. 27-30/32

’Gasser model’ Introduction to

Arts. 27-30/30-45; Introduction to

Arts. 27-30/49-55

procedural efficiency Introduction/44;

Introduction to Arts. 27-30/13; Introduction to

Arts. 27-30/15

process costs 54/3

property

immovable 10/3; 13/10; 15/5,23,31; 24/21; 25/7;

Introduction to Arts. 27-31/8; 29/1

industrial 49/7

matrimonial 1/24; 23/168; 48/2

movable 10/4

protective measures against 46/15; 47/6

trust property 23/166

prorogation of jurisdiction 24/6

see jurisdiction agreement

provisional and protective measures

enforcement 31/26-29

evidence orders 31/24

facts, provisional findings of 31/24

general 31/1-4

judgments 31/26-29
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jurisdiction

exclusive 31/8, 15-16

exorbitant 31/4

maintenance 31/10

meaning of 31/17-25

proceedings, main 31/24

recognition 32/20-25; 36/12

review of substance 36/12

provision of services

see services

public law 1/13

public notary instrument 57/2

public order

see ordre public

public policy

non-recognition

examples 34/33-34

human rights 35/61-63

jurisdiction no part of 35/59-60

procedural law 34/28-32

substantive law 34/20-27

public registers 22/51-54

quasi-delict 25/22

“Race to the courthouse” Introduction to

Arts. 27-30/18

real estate (immovables)

sale of 5/81

recognition of judgments

automatic 33/15-19

concept 33/3-14

conventions relating to non-recognition 72/1-3

declaration of

applicant 33/22-25

application for 33/20-21

assignees 33/25

dispute 33/26-27

general 33/1-2

interested parties 33/23-24

jurisdiction 33/31-36

opposition to 33/28-30

partial 33/37-38

refusal of

additional grounds 34/19

Brussels I Regulation

applicability of 35/64-65

conflicting judgments

general 34/60-69

local judgment 34/70-72

Member States 34/73-75

same cause of action 34/68; 34/73; 34/75

Third States 34/76-77

decision, existence of a 35/67

facts, findings of no review of original

court’s ~ 35/52-58

fraud 34/13, 27

general 34/1-13

immunity 35/66

irreconcilability

see conflicting judgments

meaning of 34/67-69

principal grounds 34/1-9

private international law conflict 34/12

procedural irregularities 34/28-32

public policy

examples 34/33-34

human rights 35/61-63

jurisdiction no part of 35/59-60

procedural law 34/28-32

substantive law 34/20-27

review of jurisdiction

arbitration agreements 35/49-50

Chapter II Brussels I Regulation 35/14-40

consumer cases 35/18-22; 32-40

employment cases 35/41-42

exclusive jurisdiction

~ based on Brussels I Regulation 35/23-28

~ based on national procedural law 35/48

general 34/19; 35/1-7

insurance cases 35/18-22

jurisdiction agreements 35/43-44

labour cases 35/41-42

Luxembourg, special rule 35/51

non-review, principle of 35/9-13

other cases 35/41-44

specialised conventions 35/45-47

tacit submission 35/29-31

review of substance

see substantive law

substantive law

applicable law 36/6-9

fraud 36/10-11
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general 34/20-27; 36/1-5

material result 36/6-9

provisional and protective measures 36/12

stay of the proceedings

discretion to stay 37/17-22

exclusion of arguments 37/21

incidental recognition 37/7; Introduction to

Arts. 38-52/3

ordinary appeal against the original

judgment 37/9-16

UK judgments 37/23-25

temporal scope of application

general 66/11-14

extension of rules 66/15-19

third party notice

special rule as to Austria, Germany and

Hungary 65/7-11

Recours en r�vision 37/13

Reference to the Court of Justice

Introduction/39,111-130

binding effect of a preliminary ruling

Introduction/127

obligation to refer Introduction/123-125

reference under Art. 68 (3) EC Treaty

Introduction/128-130

requirements

concrete question Introduction/126

court of last instance Introduction/117-120

pending procedure Introduction/114

questions of national law

Introduction/113-116

referring court acting in its judicial capacity

Introduction/115

relevance for the original dispute

Introduction/121

Related proceedings

consolidation of actions 28/10

definition 28/13-23

relatedness and connectedness 28/24

relatedness and discretion 28/25

discretion to stay proceedings 28/28-36

discretion to dismiss the action 28/28-36

examples 28/26

irreconcilable judgments 28/5-8

see lis pendens

relations with other instruments

applicability of Brussels I Regulation 70/1-4

bilateral conventions 69/1-5

CMR Convention

examination as to jurisdiction 71/18

general 71/16

jurisdiction agreements, form of 71/17

lis pendens 71/19

Community instruments, precedence of 67/1-3

conflicts of instruments

AETR doctrine 71/3

Bunkers Convention/Decision 71/4; 71/ 10

conventions ratified by the

Member States 71/3-4

general 71/1-2, 7

Member States’ future conventions 71/3

harmonised national legislation,

precedence of 67/3

interpretation, standards of 71/13-15

judgment subject to several instruments 70/3

lex posterior derogat legi priori 67/1

maintenance orders, enforcement of 71/20-21

multilateral conventions 69/1-5

relationship to Brussels Convention 1968

specialised conventions

application of ~ 71/8

Arrest Convention 1999 71/10

Athens Convention on the Carriage by Sea

of Passengers

and their Luggage 1974, 2002 Protocol 71/10

Berne Convention on the Protection of Literary

and Artistic Works 71/10

European Convention on State

Immunity 71/10

Hague Convention on Choice of

Court Agreements 71/6

Lugano Convention Introduction/32-34

London Liability Convention 1976 71/10

Montreal Convention 1999 71/10

Report Schlosser 71/9

reference to ~ 71/11-12

Report Almeida Cruz/Desantes

Real/Jenard 25/7

Report Evrigenis/Kerameus Introduction/19

Report Jenard Introduction/17

Report Jenard/Möller 25/7
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report on the application of the regulation

general 73/1-3

Joint Statements

Commission and Council 72/3, 73/4

Commission and Luxembourg 73/5

Report Schlosser Introduction/18

representation and agency

see contract

requÞte civile 37/13

res judicata 25/13; 37/5; 38/2; 38/12; 47/3; 49/5

right of access to justice Introduction/10; 23/39

as a human rights issue Introduction to

Arts. 27-30/28; Introduction to

Arts. 27-30/32-46

right of defence 26/20,30

right to be heard 41/9; 43/6

right to controvert in a trial 26/20,31

right to equality of arms Introduction to

Arts. 27-32/38

right to jurisdictional protection 26/20

right to trial within a reasonable time

Introduction to Arts. 27-32/32

rights and securities

sale of 5/88

sale of goods

contracts for ~, concept 5/69-77

goods, meaning of

electricity and other sources for energy 5/85

general 5/78

money 5/80

real estate (immovables) 5/81

rights and securities 5/88

ships and vessels 5/79

software and other digitised products 5/86

Scope of the Brussels I Regulation, material

Introduction/88; 1/12-46

ancillary claims 1/44-46

civil and commercial matters 1/12-22

definition 1/12

employment law issues 1/21

maintenance issues 1/24

distinction between public and private law

administrative matters 1/12

customs 1/12

exercise of public powers 1/12-19

irrelevance of the nature of the court 1/20

revenue 1/12

excluded matters

arbitration 1/36-42

family law matters 1/24

insolvency matters 1/29

social security 1/35

status of natural persons 1/24

wills and succession 1/28

fines for disregarding a court order 49/6

incidental issue 1/44-46

issues arising out of a matrimonial relationship

definition of ‘matrimonial relationship’

1/24-28

maintenance claims 1/26

personal 1/24

proprietary 1/24

international element of the case 1/4

preliminary matters 1/44-46

Scope of the Brussels I Regulation, personal

Introduction/89

Scope of the Brussels I Regulation, temporal

Introduction/90

Scope of the Brussels I Regulation, territorial

Introduction/42-87

Austria Introduction/48

Belgium Introduction/ /49

Cyprus Introduction/50

Czekia Introduction/52

Denmark Introduction/53-56

Estonia Introduction/ /57

Finland Introduction/58

France Introduction/60-62

Germany Introduction/63

Greece Introduction/65

Hungary Introduction/66

Ireland Introduction/67.

Italy Introduction/69

Latvia Introduction/71

Lithuania Introduction/72

Luxembourg Introduction/73

Malta Introduction/74

The Netherlands Introduction/75

Poland Introduction/77

Portugal Introduction/78

Slovakia Introduction/80
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Slowenia Introduction/81

Spain Introduction/82

Sweden Introduction/84

United Kingdom Introduction/85-87

overseas territories Introduction/46

seisin

amendment of a claim 30/5

definition 30/1

general Introduction to Arts. 27-30/21; 30/1

stayed proceedings 30/7

service of process

see jurisdiction, examination as to

due 34/11; 34/46; 34/53-56

matters arising after 34/49

remise au parquet 34/50

substituted 34/50

timely 34/46-52

Service Regulation 1348/2000/EC 26/32-38;

43/3; 43/13

services

contracts for the provision of ~, concept 5/89-92

financial ~ to be rendered in Luxembourg

63/15-16

loan agreements 5/93

letting and hire 5/95

~ rendered in multiple jurisdictions 5/120

~ rendered online 5/122

transport of goods or passengers 5/125

ships

Greek or Portuguese ~ 64/1-2

sale of 5/79

seaman and captain, lawsuit between 64/1-4

use or operation of 7

societas europaea (SE) 60/8

software and other digitised products

sale of 5/86

special jurisdiction

see jurisdiction, special

specialised conventions

see conventions, specialised

see relations with other instruments

specific performance 49/1

statutory seat 2/8; 2/9; 9/5; 60/2; 60/4; 60/9

stay of proceedings

in case of parallel proceedings 27/22; 28/28

see lis pendens, related proceedings

pending appeal 46/10

in order to conform service 26/19

see Jurisdiction, examination as to

succession 1/28; 23/168

submission

see Jurisdiction based on submission

Sweden

summary proceedings 62/1-2

tacit submission

of employee, non-acceptance of 21/2

review of jurisdiction 35/29-31

temporal scope of application

Brussels I Regulation

concept 66/1-3

jurisdiction

general 66/4-7

agreements on ~ 66/8-10

test of ~ 66/20-22

recognition and enforcement of judgments

general 66/11-14

extension of rules on ~ 66/15-19

lis pendens 66/23-26

documents 66/27-28

authentic instruments 66/27-28

Accession States 66/29-30

temporary posting of workers 19/23-25

third parties

see defendants, co-defendant

third party-beneficiaries

jurisdiction in contract 5/63

third party intervention 65/13

third party notice

special rule as to Austria, Germany and Hungary

general 65/1-3

Streitverkündung 65/4-6

recognition and enforcement 65/7-11

EC Treaty 65/12

third party proceedings

see defendants, co-defendant

timesharing contracts 22/32-33

TIR carnet 1/17

tort 25/2

concept of 5/193-202

Index

Peter Mankowski 851



damage

to the victim 5/229-232

primary 5/233-235

consequential 5/233-235

assets of third parties 5/236

fortune as such 5/238

res in transitu 5/241

delict

meaning of 5/196

direct action 11/5

general 8/9; 10/2; 11/1; 11/5; 23/151; 25/22

harmful event

place

where the harmful event occurs 5/214-228

where the damage occurred 5/229-257

where the harmful event may occur 5/258

jurisdiction Introduction/25; 5/190-192

”mosaic principle” 5/207

non-contractual liability 5/193

quasi delict

meaning of 5/196

tortfeasors, majority of 5/221

ubiquity, principle of 5/203-213

unfair commercial practices 5/253

unfair competition 5/253

tortfeasors

majority of 5/221

trade marks 22/55-56; 22/62; 22 / 67

transitional provisions

see temporal scope of application

translation of documents 40/5; 54/3; 55/3

transport of goods or passengers 5/125

trusts

general 2/10; 23/3; 23/160; 23/166-171; 60/12

jurisdiction in matters relating to 5/302-310

ubiquity

principle of 5/203-213

uncontested appearance 26/5

uncontested claim Introduction to

Arts. 38-52/14

unfair commercial practices 5/253

unfair competition 5/253

Unfair Contract Terms Directive 17/4; 23/74

venue Introduction to Arts. 27-30/16;

Introduction to Arts. 27-30/26

national rules of 2/5

declaration of enforceability 39/2; 39/6

vessels

see ships

warranties and guarantees 6/36

Wiederaufnahmeklage 37/13

wills and succession 1/28

workers

temporary posting of 19/23-25

workplace

habitual 19/9-15
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