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BOOK III

SECTIONS I (continued) AND II

PROPERTY (continued)

A— LAND (continued)

SECTION I

INTERESTS IN LAND (continued)

ment

TITLE IX—(PURELY) INCORPOREAL
HEREDITAMENTS

1187. A purely incorporeal hereditament is an Purely in-

i4terest in land of a limited and definite character,
"fredita-

by virtue whereof the owner of such incorporeal

hereditament has the right, not merely as against the

occupant of the land, but as against persons generally,

to do some specific act or acts on, over, or affecting

such land, or to require the occupant of such land to

do or refrain from doing some specific act or acts

which, but for such right, the occupant of such land

would be entitled to refrain from doing or to do.

[The existence of incorporeal hereditaments (sometimes called, to

distinguish them from estates in expectancy, " hereditaments purely

incorporeal ") was early recognized by English law ; though, by

reason of their ' intangible ' character, there were difficulties with

regard to their transfer which ultimately made it necessary to create
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670 LAW OF PROPERTY

or convey them by deed of grant and not by a feoffment. But it

is not very difficult, in spite of their antiquity, to indicate the origin

pf the more important classes of incorporeal hereditaments. Fran-

chises (post, §§ 1 200-1 236) were the natural outconie of a feudal

system in which the mesne lords were always claiming royal priv-

ileges. Easements and profits were the inevitable results of the

break-up of the communal system of tillage— a process which went

on from the thirteenth century to the nineteenth. , Tithes (post,

§§ 1280-1286) represent the claims of the Church to maintenance;

and, according to the views of the Church, should, have been mat-

ter for the ecclesiastical courts alone. In England, however, the

struggle between State and Church in the twelfth century decided

that they, as well as advowsons (post, §§ 1 270-1 279), should be

brought within the' jurisdiction of the lay courts. Rents (other than

rents service, which are incidents of tenure and not incorporeal here-

ditaments) were one of the numerous expedients adopted to evade

the strict ecclesiastical doctrine of usury. Proprietary offices (pest,

§§ 1295-1300), now rare, were, in the Middle Ages, the common
method of rewarding or securing skilled service ; they are classed as

real property, because they were protected by remedies similar to those

which protected interests in land. Peerages and ceremonial offices

are matter of public law, and, though some of them bear in many
respects a striking analogy to interests in land, are not really propri-

etary; because they have long since ceased to be transferable otherwise

than by inheritance. Tlierefpre.they are not dealt with in this work.]

No aew 1188. Only such incorporeal hereditaments as

have previously been recognized by the Courts will

now be recognized. A new species of incorporeal

hereditament cannot be created at the will and

pleasure of the owner of property.

fCeppelly. Bailey (1833) 2 Myl. & K., at p. 535, /^r Brougham, C.

Ackroyd w. Smith (1850) 10 C. B., at p. 188, per Curiam.

Hill V. Tufper (1863) 2 H. & C, at p. 127, per Pollock, C. B.

Sports Agency v. " Our Dogs " [1917] 2 K. B. 125.

[This doctrine, though now clearly established in theory (see,

however, the remarks of Lord Herschell, C., in Simpson v. Mayor of
Godmanchester [1896] i Clj.j at p. 219), is, probably, not very old.
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INCORPOREAL HEREDITAMENTS 671

and is not always strictly observed in practice. And it must, of

course, be carefully remembered, that there is no legal objection to

the creation of novel contractual rights over land, which will, how-
ever, only bind the parties, or, at the most, on equitable principles,

and then only if they are of a negative character, purchasers who
acquire with notice of them, and volunteers {post, § 1313). It is to

the creation of new proprietary burdens, available, a.s jura in rem^

against all persons, with or without notice, that the law objects.]

1189. Incorporeal hereditaments (not being ad- Interests

vowsonsW) are not the subject of tenure; and no

estates can be created in them. But—
(i) interests analogous to estates can be created

in incorporeal hereditaments, without

technical words, in accordance with the

intention of the parties ; W and, generally

speaking, such interests^ both as to the

construction put upon them, and the re-

spective rights and liabilities of successive

owners against or towards one another, ("'^

will be governed by the rules affecting

analogous limitations of estates

;

(a) Co. Litt. 85 a.

Hartopp's and Cock's Case (1627) Hutt. 88.

(b) Co. Litt. zo a.

Nevil's Case (1604) 7 Rep., at 33 b (tail).

Moore v. Lord Plymouth (1817) 7 Taunt. 614 (tail).

Davis V. Morgan (1825) 4 B. & C. g (years).

Hezolins v. Shippam (i8z6) 5 B. & C. 221 (fee simple).

Woody. Leadbitter (1845) 13 M. & W., at p. 843.

Booth V. Alcock (1873) L. R. 8 Ch. App. 663 (years).

Pym V. Harrison (1876) 33 L. T. 796 (life).

McManus v. Cooke (1887) 35 Ch. D. 681 (fee simple).

Lord DynevoT v. Tennant (1888) L. R. 13 App. Ca. 279 (fee

simple).
2
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672 LAW OF PROPERTY

Rymer v. Mcllroy [1897] I Ch. 528 (fee simple).

Fitzgerald y. Firbank [1897] z Ch. 96 (years).

Grove V. Portal [1902] i Ch, 727 (years).

[No rent service can, however, be reserved by a subject out of an

incorporeal hereditament (Co. Litt. 47). And even a contractual

rent made payable- on a grant for life of an incorporeal hereditament

wa|S unenforceable at common law {ibid.). The action of debt was

extended to the latter case by the Landlord and Tenant Act, 1709,
s. 4-]

(c) The opportunities open to the limited owner of an incorporeal here-

','' ditairient of committing waste at the expense of his successors in

title are, from the nature of the case, small. But it is laid down
by Coke (Co. Litt. 53 a) that if the "tenant" of a franchise

makes an excessive use of his rights,- he will be liable for waste ;

and though in Moyle's Case (n. d.) Noy, 70, it was said that

destroying coney-burrows' is not waste, it is' generally assumed

,• that this dictum does not apply to a legal warren by charter or

prescription {Lurtin v. Conn (1850) l Ir. Ch. Rep., at p. 276).
' The rule agkihst limiting a freeliold to commence infuture (ante,

§ 1
1 73) applies to the conveyance of an existing incorporeal

hereditament, though not to the creation of such/ a hereditament

de novo [Wrotesley v. Adams (1559) Plowd. 197, per Curiam

;

Vicars Choral of Litchfield y. Ayres (1639) Sir W. Jones, 435.)
Tlie doctrine, countenanced by Smartle v. Penhallow (1701)

^,1. Sall5. 188, to the efiect that, on the death of the owner of an

^
interest pur autre vie in an incorporeal hereditament, no special

occupant being named in the grant, the interest would come to an

end, because there could not be general occupancy of an incorpo-

real hereditament, was definitely overruled by the Court of Com-
mon Pleas in Bearparky. Hutchinson (1830) 7 Bing. 178. It is

clear that such an interest can be devised under the Wills Act,

1837, s. 3. Though it seems to have been only recendy that the

Rule against Perpetuities has been held to apply to incorporeal

hereditaments (see Gray, Perpetuities, §§ 314-316), there can

be no doubt that it does now apply {Edwards v. Edwards [1909]
A. C. 27s), and so, presumably, does the so-called Rule against

Double Possibilities {ante, § 1179). But it must be care-

fully remembered, that the Rale against Perpetuities restricts only

the commencement, riot the continuance, of the interest {S. E. R.
Co. y: Associated Portland [1^10] 1 Ch. iz). There seems to

be no reason why the principle of Merger {E. of Carnarvon v.

Villebois (1844) 13 M. & W. 313), and the Rule in Shelley's

Case, should not apply to successive interests in incorporeal here-

ditaments ; but, presumably, there can be no failure of a contingent
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INCORPOREAL HEREDITAMENTS 673

interest in such a subject mattetj on the grgund of. the feilure of

the particular estate, because such failure cannot cause an abey-

ance of seisin. When an incorporeal hereditament is let by the

year, or from year to year, the lessee is only entitled to r^tsonable

notice to quit, not to six months' notice (^Lowe v. Adams [1901]
2 Ch. 598). Easements and profits cannot, ' stricdyj be either

excepted or reserved de novo on a conveyance of the servient ten-

ement ; for such incorporeal hereditaments do not exist at the

time of the grant, and therefore cannot be excepted, nor do they

issue out of the land, therefore • they cannot be reserved (Co.

Litt. 47 a; Douglas v. Lock (1835) 2 A. & E., at p. 743).
But, if the deed is. executed by the grantee, siu:h an exception or

reservation may operate as a grant by him of the incorporeal here-

ditament {Wicihamy. Hataker ((840) 7 M. & W., at p. 76, /^r

Parke, B. ; Lord D^nevorv,. Tentiant (1888) 33 Ch. D. 420).

(ii) subject to § 1191, an incorporeal here-

ditament which, by act of the parties, be-

comes vested in the owner or occupier

for the time being of the land on, over,

or in respect of which it is exerciseable,

in the same right as that in which he

holds such land, will be extinguished or

suspended for the benefit of such owner

or occupier;
, b,oi o.

Litt. ss. 558-561.
Co. Litt. 313.

"'"'• ."-'' '

Nelson's Case {i^S 5) iLeoa. 12S.
5"'

'
' - '

-^:.

7>rr/»^;Jtf«'j C?jff'(i584) 4'Rep. 36 b. b"))-tj^ •,-,}(ii,ii;

Bradshawy. Eyr (i^^j) CTO.WiT.. $70. ' >' '« ,o.i.;'.:

R. V. Hermitage (1692) Carth. 239. 'onr f.i

James v. Plant (1836) 4 A. & E., at p. ^61, per Curiam.

Ecclesiastical Commrs. v. Kino (1880) 14 Ch. D. 213.

Richardson v. Graham [1908] i K. B. 39.

[In order that the incorporeal hereditament may be extinguished,

and not merely suspended, the estates of the servient owner in both

tenements must be, not merely in the nature of a fee simple, and in

the same right, but equally "perdurable " {R. v. Hermitage^ ubi sup.

at p. 24.1, per Curiam; Thomas v. Thomas {iS^S) 2 C. M. & R.

Z 2
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674 LAW OF PROPERTY

34)- And there must be no derivative estate, the enjoyment of

which would be injured by the extinction (^Richardson v. Graham,

ubi sup.).~^

(iii). any real estate consisting of any interest

in an incorporeal hereditament which, by

reason of the death intestate and without

an heir of the owner thereof, cannot be

claimed by any beneficial successor, will

be subject to the law of escheat, notwith-

standing any devise to trustees by the late

owner.

Intestates Estates Act, 1884, s. 4.

Re JTood [i%^6] 2 Ch. 596.

Re Bond [igoi] 1 Ch. 15.

[This curious enactment declares that, in the above case, "the

law of escheat shall apply in the same manner as if the estate or in-

terest above mentioned were a legal estate in corporeal heredita-

ments." A corporeal hereditament is an estate ; and, if it is a fee

simplej it passes by the law of escheat, on the death of the last pur-

chaser and owner intestate and without heirs, to the next lord of the

fee. But an incorporeal hereditament is not an estate ; and, there-

fore, there can be no lord of it. And so, at the passing of the Act,

the law of escheat could not possibly apply in such a case; even

if a man who has devised to trustees can be said to die intestate.

^uare : in the event of the death intestate and without heirs of .the

grantee of a perpetual rent charge issuing out of land held of a

manor, would the rent charge go to the Crown or to the lord of

the manor?]

\ Appendant 1190. An incorporeal hereditament is said to be

* appendant'' when, by a general rule of law, the title

to it is, in the absence of contrary evidence, presumed

to be annexed to the enjoyment of another heredita-
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INCORPOREAL HEREDITAMENTS 675

ment, corporeal or incorporeal.^ Incorporeal here-

ditaments appendant cannot be created (otherwise

than by Act of Parliament) at the present day.W

(a) Case of the Hundred of C. (1497) Y. B. 12 Hen. VII, Pasch.
pi. I.

Withers v. Iseham (1552) Dyer, 70 a.

Hilly. Grange {i^lS) i Plowd. 164.

Tyrringham's Case (1584) 4 Rep. 36 b.

Wyat Wild's Case (1609) 8 Rep. 78 b.

(b) Anon. Y. B. (1534) 26 Hen. VIII, Tr. pi. 15.

Baring v. Abingdon [1892] 2 Ch., at p. 379, /^r Stirling,
J.

[Reasons have been given (e. g, Scrutton, Commons and Common
Fields, ch. II) for thinking that the technical difference between
' appendancy ' and ' appurtenancy ' does not date from the earliest

stages of the common law ; but it is clear that it can readily be
traced back well into the fourteenth cehtury (Y. BB. Anon. (1331)
5 Ass. pi. 9; Anon. (1336) 10 Edw. Ill, Hil. pi. 11); and Coke,
though he is not very lucid on the subject (Co. Litt. 121 b, 122 a),

is obviously familiar with the distinction. The practical differences

between appendancy and appurtenancy are not numerous; the most
important (pther than that alluded to above) being that explained

in § 1 19 1. Coke seems to have thought (loc. cit.) that an incor-

poreal hereditament could not be appendant to another incorporeal

hereditament. But that view is quite inconsistent with the earlier

cases, and indeed with cases quoted by Coke himself in the passage

referred to (e. g. Case of the Hundred of Totcombe (1410) Y. B. 11

Hen. IV,Trin. pi. 44, and (1412) 13 Hen. IV, Mich. pi. 28). Two
other species of common are sometimes treated as resembling ap-

1
pendant rights, because they are not created by grant, express or

implied. These are (i) 'common pur cause de vicinage,' and (2)
' common of shack.' The former is, as was said by Coke (Co. Litt.

122 a), and by Willes, C. J., in Musgrave v. Cave (1741) Willes,

at p. 322, merely an excuse for a trespass, i. e. of cattle straying

across the boundary of adjacent townships. {Commissioners of Sewers

v. Glasse (1874) L. R. 19 Eq. at pp. 160-1.) The latter was a

genuine right of pasture which was exercised over the unenclosed

and intercommonable arable fields of a township by the owners

between harvest and sowing. (&> Miles Corbet's Case (1585)

7 Rep. 5 a; Cheesman v. Hardman (1818) i B. & Aid. 706.)

There is an ancient doctrine, of which the meaning and precise

application are doubtful, that an incorporeal hereditament append-
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676 LAW OF PROPERTY

ant or appurtenant can only be claimed in respect of a principal

subject with which it agrees " in nature and quality " (Co. Litt.

121 b ; Amn. Y. B. (1336) 10 Edw. Ill, Hil, pi. 11 ; Tyrringham's

Case (1584) 4 Rep. 36 b).]

Partial

extinction

1191. When a portion only of the land over or

in respect of which an incorporeal hereditament ap-

pendant is exerciseable becomes vested in the owner

of such incorporeal hereditament, only so much of

the incorporeal hereditament is extinguished as is

proportionate to the amount of the servient tene-

ment which has become vested in the owner of such

incorporeal hereditament. This rule has no appli-

cation to incorporeal hereditaments appurtenant.

Tyrr.ingham' s Case, ubi sup.

Wyat Wild's Case (1609) 8 Rep. 78 b.

Appurte-

nant
1192. An incorporeal hereditament is said to be

" appurtenant " when, by virtue of a grant, express

or implied, actual or presumed, it has been created,

or is deemed to have been created, by the owner of

the servient tenement, to be enjoyed as ancillary to,

and along with, the enjoyment of a principal he-

reditament corporeal or incorporeal ("dominant

tenement").

Co. Litt. 121.

Sir Henry Nevil's Case (1570) Plowd. 377.
Tyrringham's Case, ubi sup.

Sacheverill\. Porter (1637) Cro. Car. 482.
Atkyns V. Clare (167 1) i Ventr., at p. 407, per Hale, C. B.

Hanbury v. Jenkins \i<)0\'\ 2 Ch. 401.

Staffordshire and Woreestirshire Canals. Bradley [191 2] i Ch. 91,
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INCORPOREAL HEREDITAMENTS 677

1 193. If a part of the dominant tenement to which Apportion-

ment
an incorporeal hereditament is appendant or appur-

tenant is conveyed away by the owner thereof " with

the appurtenances," the incorporeal hereditament, if

divisible, will be apportioned; and a part thereof,

proportionate to the part of the dominant tenement

conveyed to him, vvill pass to the alienee, if the bur-

den on the servient tenement is not increased by the

division.

Co. Litt. 1 22 a.

Anon. (n. d.) Hobart, 23;.

Spooner v. Day (1636) Cro, Car. 432.

Sacheverill v. Porter, ubi sup., per Curiam.

\^are : since the passing of the Conveyancing Act, 1881, s. 6,

is it necessary for this purpose to use the expression " with the ap-

,
purtenances "

? ]

1194. The owner of a tenement cannot claim, as Benefit of

1 • 1 1. dominant
appurtenant to that tenement, an incorporeal here-

tenement

ditament wholly unconnected with the enjoyment

of that tenement.

Ackroydy. Smith \i%^o) 10 C. B. 164 (easement).

Bailey v. Stephens (1862) 12 C. B. N. S. 91. ) , f^^^s

Lord Chesterfield v. Harris [1908] 2 Ch. 397. j
^^ ^'

Staffordshire and Wtrcestersbire Canals. Bradley [1912] i Ch. 91.

[Lord Gorell, in delivering the judgment of the majority of the

House of Lords in the unsuccessful appeal of the defendant in the

Chesterfield case ([1911] A. C. at p. 637) appeared to think that

the right claimed as appurtenant must not only be connected with

the enjoyment of the dominant tenement, but proportionate to the

needs of such tenement. Is there not here a confusion between

appendancy and appurtenancy ?]
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678 LAW OF PROPERTY

Passing

without

words

1195. Subject to § 1275, incorporeal heredita-

ments appendant and appurtenant pass by a convey-

ance of the dominant tenement to which they are

annexed, without express words.

Co. Litt. I z I b.

Whistler's Case (1613^ 10 Rep. 63 a.

Conveyancing Act, l88lj s. 6^(4).

[It should be noted, that even express general words, unless

clearly to that effect (Doidge v. Carpenter (1817) 6 M. & S. 47),
will not pass rights not in existence at the date of the conveyance
— i. e, will not create such rights de novo (Baring w . Abingdon

[1892] 2 Ch. 374). And by the provisions of the so-called statute

De Prarogativa Regis (17 Edw. II, ann. 1324) c. 17, a grant by
the King of a manor, even "with the appurtenances," does not pass

knights fees, dowers, or advowsons, without express mention
{Whistler's Case^ uhi sup.) It was also said by the Court in Higgins

V. Grant (1583) Cro, Eliz. 18, that a demise for years of a manor
by a private person would not pass an advowson appendant; unless -

the words "with the appurtenances" were used.]

Sev 1 1 96. An incorporeal hereditament appendantW or

appurtenant W cannot (.? without the consent of the

owner of the servient tenement) be severed in enjoy-

ment from the dominant tenement.

(a) Musgrave v. Cave (1741) Willes, at p. 322, per Willes, C. J.

Jerdon v. Millward (1782) 3 Doug., at p. 73, per Lord Mansfield,

C.J.

(b) Drury v. Kent (1603) Cro. Jac. 15.

Daniels. Hanslip (1672) 2 Lev. 67.

Johnson v. Barnes (1872) L. R. 7 C. P. 592 ; 8 C. P. 527.
Ormerod v. Todmorden Mill (1883) u Q. B. D., at p. 172, per

Bowen, L. J.

[In the two earlier of these cases, however, the Court seemed to

think, that if the right was of a character so definite that it could
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INCORPOREAL HEREDITAMENTS 679

not be increased, e. g, a right of common for a specific number of
cattle, it might be severed from the dominant tenement; and this

view was adopted by Bowen, L. J., in the case last cited. And in

Musgrave v. Cave (1741) Willes, 319, it was actually held that a

right of common appurtenant might be demised by copy apart from
the manor to which it was appurtenant; whilst in Bunn v. Channen

(^813) 5 Taunt. 243, it appeared that similar rights were in fact de-

mised for years. An advowson appendant can be severed from the

dominant tenement (Co. Litt. 122 a).]

1197. An incorporeal hereditament is said to be in gross

"in gross," when the enjoyment of it is unconnected

with the enjoyment of any dominant or principal

tenement held by the person or persons in whom
such incorporeal hereditament is vested.(') There

cannot be an easement in gross.W

(a) Co. Litt. 120 b, 122 a.

Mellor v. Spateman (1669) i Wms. Saund. 343.
Welcome v. Upton (1840) 6 M. & W. 536.

(b) Rangeley v. Midland Ry. Co. (i868) L. R. 3 Ch. App. 306.

[The doctrine that ' there cannot be an easement in gross,' though

it can be traced back as far as the fourteenth century (Y. B. (1347)
21 Ass. pi. i) appears at one time to have fallen into oblivion (see,

^

especially, Blackstone, Comm. Ill, 241 ; Bailey v. Stephens (1862)
12 C. B. N. S., at p. 1 1 1, /)^r Willes, J.; Mounsey w.Ismay (1865)

3 H. & C, at p. 498, per Martin, B.). It has, however, recently

been revived with great vigour; and, in its modern form, it is some-

times stated that easements are not incorporeal hereditaments at all,

but mere rights appurtenant to corporeal hereditaments {Re Broth-

erton (1908) 77 L. J. Ch., at p. 59, per Joyce, J.). The result of

the theory is that it drives the Courts to devise other titles to justify

rights, of the de facto exercise of which there can be no doubt.

Thus, rights of recreation [Fitch v. Rowling (1795) 2 H. Bl. 393,
where the word 'easement' is freely used), rights of mooring {A, G.

V. Wright [1897] 2 Q. B. 318), and rights of spreading nets

Z3
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[Mercer v. Denne [1905] 2 Ch. 538) have been justified by custom
or public law— titles under which it is difficult to exclude from the

exercise of the rights in question any person resident in the neighbor-

hood, or even any member of the public who may happen to be

temporarily there. In very recent years, there'has even been a dis-

position to extend the doctrine of the text to profits a prendre, at

any rate in the absence of express grant (see the remarks of Buck-
ley, J., in Ramsgate Gorpn. v. Debling (1906) 70 J. P., at p. 133).
Another difficulty arises from the fact, that it has long been estab-

lished, that rights in the nature of profits a prendre cannot be claimed

by custom {Gateward's Case (1607) 6 Rep. 59 b; Grinstead v.

Marlouie (1792) 4 T. R. 717; Fitzhardinge v. Purcell [1908]
2 Ch., at p. 163, per Parker, J.), otherwise than by copyholders.

Here, too, the severity of the rule has led to evasion ; -for it has

been held that profits a prendre\White v. Coleman (1673) r Freem.

134) and even franchises {Cochedge v. Fanshawe (1779) i Dougl.
118, affirmed in the Lords (3 Bro. P. C, 690) ; Goodman v. Mayor
of Saltash (1882) L. R. 7 App. Ca. 633) may be claimed by pre-

scription on behalf of an unincorporated class (e. g. " inhabitants
"

or " free burgesses "), either throujgh a corporation, or as a chari-

table trust. But in Goodman v. Mayor of Saltash, at p. 658, Lord
Blackburn evidently thought that a profit a prendre in gross could

be claimed by prescription.]

Extinction 1198. If the owner of an incorporeal heredita-

^
ment appurtenant or in gross purchases part of the

land over or in respect of which such incorporeal

hereditament is exerciseable, such incorporeal here-

ditament is extinguished.

Wyat mid's Case (1609) 8 Rep. 78 b.

Dennett y. Pass (1834) 1 Bing. N. C. 388.

[Apparently, the only cases in which this doctrine has been ap-
plied were those of commons and rent charges, ^are : as to

franchises and easements.]
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1199. Any person in whom an incorporeal here- Remedies

ditament is vested, whether in present enjoyment or
"^^/^f""^"'

only in expectancy, may maintain an action for dam-
ages and an injunction against any other person who
disturbs him in the exercise of his right, and thereby

causes him appreciable damage in fact.

Blackstone, Comm. Ill, pp. 236-242.
Leverett y. Townsend {i^()6) Cro. Eliz. 198 (common).
Yards. Ford (iSjo) z Wms. Saund. 172 (market).

Jhser V. G;/ir</ (1767) 4 Burr. 2141 (reversioner) ) ,„,^„^„„v '

Kidgilly. Moor (1850), 9 C. B. 364 ( " ) j
t"sements;.

[Other remedies, e. g. distress, {^Leverett v. Towmend^ ubi sup.

;

Heddy v. Wheelhouse (1596) Cro, Eliz, 558 (franchise), Dixon v,

James (1698) Freem, 273 (common), and abatement (^Rex v.

Rosewell (1698) 2 Salk. 499) are sometimes also available against

the disturber. In some cases, no actual damage need be proved

(See note to Bk. II, Pt, III, B, Sect. I, § 723, ante) ; but it is

difficult to ascertain the true principle of the distinction. Even the

Crown cannot grant a patent conferring a franchise vi^hich will

work a disturbance of another franchise (^R. v. Butler (1679)
2 Ventr. 344) ; and in some grants an express clause to that effect

is inserted (2 Inst. 406). But the usual way of avoiding such a

result is to hold an enquiry before granting a market or similar

franchise. Such enquiry is not, however, conclusive {^R. v, Butler,

ubi sup.').'\

FRANCHISES

1200. A franchise or liberty is a royal privilege Franchise

which is or has been in the hands of a subject.

Franchises recognized by English law are rights of

jurisdiction (including the right to goods of out-

laws), rights of fair, market, ferry, and toll, rights
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to treasure trove, waifs, strays,, wreck, free fishery,

and royal fish.

Finch, Discourse of the Law, Bk. II, Cap. XIV.

Z2 & 23 Car. Il (1670) c. 25, s. 2 ("royalties").

A. G. V. British Museum [1903] 2 Ch., at p. 612, per Farwell, J.

[Of the magnitude of the franchise question in earlier times

there can be no doubt; the ^uo Warranto proceedings of 1278-9
show that the very existence of the State was once threatened by

the extent and multiplicity of these anomalous privileges. Much
has subsequently been done, as will partly appear in the §§ dealing

with the specific franchises, to curb the license of the feudal fran-

chises ; but that such anomalies should survive at all, is one of the

strongest proofs of the conservatism of English law.]

Considera- 1201. Where the allowance of a franchise would

"h"wi"'*
' impose a burden upon the public generally, or would

be inconsistent with the existence of a public right,

such franchise will not be supported by the Courts,

unless a special consideration can be shown for it.

Haspurt v. Wills (1670) i Ventr. 71 (harbour dues).

Prideaux v. Warne (1673) Sir Thos. Raym. 232 (do.).

Mayor of Nottingham v. Lambert (1738) Willes, 11 1 (toll in a navi-

gable river).

Truman v. Walgham (1766) 2 Wils. 2g6 (toll on a highway).

[These were all cases of prescriptive claims. But it was said by

the Court in Pelham v. Pkkersgill (1787) I T. R., at p. 668, that

even a grant by the Crown of a toll thorough on an ancient highway
without consideration would be bad ; and this doctrine goes back at

least to the sixteenth century (Werc^s and Knight's Case (1588)
I Leon., at p. 232). In Pelham v. Piciersgill, it was held that a

toll traverse could be claimed by prescription on proof that the toll

and the soil of the highway were formerly in the same hands.]
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1202. Franchises which were originally part of Merger in

the royal prerogative are extinguished by reunion
^'^'"*"'

with the Crown; but franchises which could have

no existence till created by an actual grant are not

extinguished by such reunion.

Jbhot of Strata Marcellars Case (ijpi) 9 Rep., at 25 b.
'''.'

The King v. Briggs (161 4) 2 Bulstr., at p. 297, per Coke, C. J.

[This doctrine has a very important consequence, viz., that on
the regrant by the Crown of a nianor to which a franchise of the

former class has been appurtenant, the franchise does not pass to

the grantee, if at all, without express words ; general words being

insufficient for the purpose {The King v. Capper (1817) 5 Price,

217; A.G.v. Marquis of Downshire (18 18) ibid. 269). The same
distinction is also important in proof of title; for whereas fran-

chises which were ' flowers in the garland of the Crown ' can be

prescribed for in the ordinary way, franchises which could not exist

without express grant de novo can only be proved by showing such

grant by the Cirown, or by proof of allowance by record within the

time of legal memory {Abbot of Strata Marcellds Case., ubi sup.., at fF.

27 b, 28 a ; The King v. Briggs, ubi sup., at p. 297, where franchises

of the latter class are described by Coke as franchises ' in point of

charter'). The doctrine has been recognized in recent times (Z).

of Northumberland V. Houghton (1870) L. R. 5 £xch., at pp. 131-2,

per Martin and PigQtt, BB. ; A. G, v. British Museum [1903] 2 Ch,,

at p. 6i2, per Farwell, J.).]

1203. Any franchise may be forfeited by and to Forfeiture

the Crown on proof of misuser W or non-user C") by

the claimant thereof; except that a franchise which

exists only for the pleasvire or profit of the owner

may not be forfeited for mere non-user.

W

(a) City ofLondon v. Vanacre (i 699^ 1 2 Mod., at p. 27 1 , per Holt, C. J.

Curweny. Salkeld (1803) 3 East, at p. 545, per Lord Ellenborough,

.C.J.
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(b) Tottersall's Case (1632) W. Jones, 283.

City of London v. Vanacre, ubi sup.

" (c) Leicester Forest Case (1607) Cro.Jac. 1^^, per Ccke, C.]. (The
I

' examples given by Coke are a park- and a warren.)

; [The proper procedure for; procuring the forfeiture of a franchise

for misuser or non-user is a Set. Fa. (^Islington Market Bill (1835)

3 CI. & F., at p. 519) ; for preventing the usurpation of a fran-

chise, a ^0. Warranto {R. v. Stanton (1606) Cro. Jac. 259; City

of Londo^i -f.Vanacre., ubi sup.). But, where there is an allegation of

non-user, either process will be correct ; for, until decision, it can-

not be known whether the defendant is usurping a new right or

trying to revive an old one (Darell v. Bridge (^1749) i W. Bl. 46).

The proper judgment in a case of ^0 Warranto is : that the de-

fendant he ousted of, his liberty ; in a case of Set. /a., that the fran-

chisebe seised into the King's hands {R. v. Stanton^ ubi sup.., reported

as R. V. Siaverton (i6io) Yelv., at p. 192). Forfeiture for non-

user may be pronounced, even if an express grant of the franchise

can be proved (Darell v. Bridge, ubi sup.) ; but not where the char-

ter, ^hpugh in terms creating a right, in fact imposes a duty for the

benefit of the public (^The King v. Havering-atte-Bower (1822) 5 B.

& Aid. 691). Miffiser or non-user of a franchise does not entitle

a private person to disturb it. (G. E. R. v. Goldsmid (1884) L. R.

9 App. Ga. 927).]

Alienation of
'" 1204. (SemBle) A franchise can be devised, as-

franchise
signed, OF demised ;

W but it cannot be divided.W

(a) Constable's Case (1601) 5 Rep. 106 a.

Bays V. Bird (1726) 2 P. Wms., at p. 399.
Wills Act, 1837, k. 3.

Neillv. D. of Devonshire (1882) L. R. 8 App. Ca. 135.
Goiiismidv. d. E. R. (1883) L. R. 9 App. Ca. 927. (The facts

are better given in 25 Ch. D. 51 1-.)

J. G.y. Horner (1884) 14 Q. B. D. 245.

[The older doctrine was, at Jeast in some cases, that a franchise

was not transferable (Brooke, Abridgment, Franchise, pi. 38 ; but

the reference to 6 Edw. II cannot be traced) ; and it was said not

to be devisable under the old Statute of Wills, 32 Hen. VIII (1540)
c. 1. (?tes dicta in Mountjoy v. Huntington (1583) Godb. 17.) There
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appears to be no doubt, however, that, in modern times, the rule

has been the other way; though in the well-known case of the

hereditary shrievalty of Westmoreland, a preamble to an Act of
Parliament (13 & 14 Vic. (^850) c. 30) e:(pressed official doubts as

to the devisability of that office. Doubtless, some franchises are

inseparable from the tenements to which they are appurtenant. But,
even on this point, it was said by Lord Selborne, C., in Neill v. D.
of Devonshire, ubi sup., at p. 153, that the destruction of a manor to

which a free fishery in a tidal river was appurtenant, by alien,ation

of all the manor lands, would not extinguish the fishery, but leave

it in gross in the hands of the alienor.]

(b) Mountjoy v. Huntington, ubi sup., where it was said that there could

not even be partition of a franchise.

1205. The franchise of a hundred consists in the Hundred

right to hold a hundred court or wapentake, with

its incidents of the appointment of a bailiff of the

hundred, return and execution of writs, and percep-

tion of fees, fines, and other profits of jurisdiction.W

A hundred cannot be severed from its county so as

to become a franchise at the present day ; at any rate

as respects the powers and duties of the sheriff. (*")

(a) Atkynsv. Clare (1671) i Ventr., at pp. 403 it seq., per Hale,

C. B.

Bays V. Bird (1726) 2 P. Wms., at p. 399, per Lord King, C.

(b) Sheriffs Act, 1887, s. 19 (i). This statute repeals the older legis-

lation on the subject, viz. 2 Edw. Ill (1328) c. i 2, and 14 Edw.
Ill (1340) c. 9.

^

[The hundred is a very ancient territorial district, coming be-

tween the county and the vill or township. . From the earliest times

it has also been a unit of judicial and police administration, and, as

such, a source of revenue to the authority in whose hands it is

vested. Though there can be little doubt that, originally, the hun-

dred court was merely a popular assembly (" the suitors are judges
"

{Jentleman's Caw (1583) 6 Rep., at 12 a)), yet, after the Conquest,

the royal officials strove, on the whole successfully, to establish the
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modern theory that all the hundreds in the kingdom belong, in the

absence of proof to the contrary, to the Crown (^Anon. (temp. Edw.

Ill) Keilw. 151). Thus the claim by a subject to the profits of a

hundred became a ' franchise ' in the strict sense ; though the fre-

quency with which it was asserted may be gathered, not only from

the Hundred Rolls of 1275, but from such cases as Atkyns v. Clare.,

uhi sup.., where the plaintifF claimed no less than seven of the

thirty hundreds in the County of Gloucester. The formal recogni-

tion of the franchise consisted in the issue to the sheriff of the writ

of Non Intromittas \ihid.., at p. 399) ; but the dangers of this recog-

nition of feudal privilege were checked by the drastic provision of

the Statute, of 1 Westminster the Second (13 Edw. i (1285) c. 39
(12)) by virtue of which, on any delay of the holder of the fran-

chise to execute the royal process, a writ of Non Omittas might

issue to the sheriff, bidding him do the work himself, notwith-

standing the franchise. The jurisdictional claims of the owners of

hundreds and all similar franchises were still further cut down by

statute in 1535 (27 Hen. VIII, -c. 24), as well as by the wholesale

vesting in the Crown of the franchises belonging to dissolved re-

ligious houses. ;Still, it is clear that the Non Omittas was of practi-

cal, or at least technical, value, as late as the nineteenth century

{Garrett v. Smaltpage {\%o%') 9 East, 330; Adams v. Qsbaldeston

(1832) 3 B."& Ad. 489); though the gradual abolition by statute

of private jurisdictions (e. g. by the Durham (County Palatine) Act
of 1836, arid the Liberties Acts of the same year and the year

1850) has tended to make the subject more and more of historical

interest only. Nevertheless, express provision is made in a modern
statute (Sheriffs Act, 1887, s. 34) for the conflicting powers of

sheriff and lord of a hundred. The ancient civil jurisdiction of the

hundred, though never formally abolished, has been, save in excep-

tional cases like that of Salford, practically destroyed by the effec-

tive rivalry of the modern statutory County Courts j but the

possibility of its existence is still officially recognized (County
Courts Act, 1888, s. 6). The administrative functions of all liber-

ties and franchises are now vested in the county councils (Local
Government Aqt, r888, s. 48). The constitutional position of
hundreds and other terrftorial franchises with regard to parliamentary

elections (joes not fall within the scope of this work. Like the hun-
dred, though more rarely, the greater jurisdiction of the cpunty may
have been at one time in private hands. But the last of the heredi-

tary shrievalties was abolished in 1850 (13 & 14 Vic. c. 30) ; and
it is long since a county palatine was vested in a subject as property.]
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1206. By the grant (? devise) of a ' hundred/ land Conveyance

belonging to the grantor (or testator), within the 'f^'"'"^'''^'

territory of the hundred does not pass ; but only

the franchise of the hundred.

Bays V. Bird (1726) 2 P. Wms. 397.

1207. The lord of a hundred is not entitled, as Deputation

such, to issue a deputation appointing a gamekeeper

under the provisions of the Game Act, 1831, s. 14.

E. of Ailesbury v. Pattison (1778) i Dougl. z8 (decided on the corre-

sponding section of tiie 22 & 23 Car. II (1670) c. 25 (s. 2)).

The right belongs to the lord of a manor impost, § 1209).

1208. A leet is a franchise consisting of the right Leet

to hold a court of record for view of frankpledge

and for the amercement of petty criminal offences,

especially of breaches of the assize of bread and ale

(but not of modern statutes creating similar offences),

and to appoint ale-conners, burley-men, and other

officials for executing the franchise. It is usually,

but not necessarily, appendant to a hundred.

Coke, 4 Inst. cap. 54.

Statute for View of Frankpledge (18 Edw. II (1325)).

8 Edw. IV (1472) c. 8.

Case of the Hundred of C. (1497) Y. B. 12 Hen. VII, Pasch. pi. i.

D. ofBedford -v. AUock (1749) i Wils. 248.

Colebrook v. Elliott (1766) 3 Burr. 1859.

[Even in Coke's day (see op. cit.), the origin and scope of this

ancient Court were much in dispute ; but the better opinion is, that
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it was in some way derived from the sheriff's tourn or semi-annual

visitation of the hundred courts in his county, made (inter alia) for

the purpose of seeing that the tithihgS were full (Magna Carta

(1225) c. 35). If this view be correct, the doctrine which con-

nects the leet with the hundred would seem to be well founded.

The existence of the leet is recognized by statute so late as 1757
(31 Geo. 11, c. 29, s. 43). The view of frank-pledge was a police

function consisting of the duty of seeing that the tithings or securi-

ties for good behaviour created or legalized by the Ordinance of the

Hundred were duly enrolled (Magna Carta, ubi sup.). The assize

of bread and ale was a schedule of prices and qualities of those ar-

ticles annually fixed under the system laid down in 1266 (51 Hen.
Ill, St. I). Both institutions have long since disappeared ; and the

leet is of little, if any, practical importance at the present day.

Consequently, it is unnecessary to do more than to refer to the

decisions which have held, in comparatively modern tinies, (a) that

an amercement at a leet for a private injuly done to the lord is

illegal, in spite of custom [Wood v. Lovatt (1796) 6 T. R. 511)
and (b) that a custom to compel residents within the franchise to be

sworn at one court and to make their presentments at the next, is

likewise bad {Davidson v. Moscrop (1801) 2 East, 56).]

Manor 1209. A manor is a seignory or lordship, held

along with demesne lands [ante, § 1089 n), over es-

tates of freehold tenure, to which is incident a right

to hold a court or courts for the tenants of such

estates and of copyhold estates of the manor, if any

[post, § 1 2 1
1

) ,
W The soil of the waste of the manor

(if any) is deemed, in the absence of proof to the

contrary, to be vested in the lord of the manor, sub-

ject to the rights of the tenants of the manor.

W

(a) Co. Litt. 57 b, 58 a.

(b) E. of Dunraven v. Williams (1836) 7 C. & P., at p. 332, per
iCokridge, J.

Gery v. Redman (-1875) I Q. B. D. 161.
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1210. In addition to the incidents of forfeiture. Manorial

escheat, heriots, fines, and other profits described in
'"'^^'^

Title V [ante), the lord of a manor has, as such, the

following rights, viz.

:

(i) the right, as against the freehold tenants of

the manor and strangers lawfully claim-

ing rights of pasture thereon, to enclose

or approve for his own benefit any por-

tion of the waste lands of the manor;

provided that he leaves sufficient pasture

to satisfy such lawful claims.^ But such

right of enclosure or approval cannot be

exercised without the consent of the

Board of Agriculture/*") No erection of

a windmill, sheep-cote, dairy, or enlarging

of a court iiecessary, or curtilage, will be

deemed to prejudice a right of common
of pasture ; W

(a) Statute of Merton (zo Hen. Ill (1235)) c. 4.

Statute of Westminster II (13 Edw. I (1285)) c. ^6.

(b) Law of Commons Amendment Act, 1893, s. 2.

(c) Statute of Westminster 11, ubi sup.

[By various statutes of the i8th and 19th centuries, of which

the most important was the Inclosure Act, 1845, provision was

made for obtaining Parliamentary sanction to the enclosure and

allotment in severalty of manorial wastes ; but later legislation

(e. g. the Law of Commons Amendment Act, 1893, s. 2, and the

Commons Act, 1899, s. 22), whilst not formally repealing this pro-

vision, has rendered it virtually obsolete.]

(ii) the right to appoint and depute a game-

keeper for the manor, or any division or
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district thereof, and to authorize him to

kill game therein

;

Game Act, 1831, s. 14.

[This right is not affected by the Game Licenses Act, i860,

ss. 6-8.]

(iii) the right to erect a dovecote on his land

within the manor.

Bowhton V. Hardy (1597) Cro. Eliz., at p. 548.

[The owner of a 'reputed' manor {anie^ § 1089, n.) is pre-

sumed to have the same franchises as the, lord of a legal manor
{Soane v. Ireland (1808) 10 East, 259).]

Conveyance 1211. A conveyance of a legal manor vv^ill pass

of 'manor ^^ demesne lands and the soil of the waste; but by

the conveyance of a reputed manor nothing but the

franchise rights, if any, will pass without express

words.

Darellv. Wybarne (1560) 2 Dyer, zojh, per Dyer, C.J.
Doe dem. Clayton v. Williams (1843) 11 M. & W. 803.

A. G. V. Ewelme Hospital (1853) 17 Beav., at p. ^86, per Lord Rom-
illy, M. R.

[So far as conveyances coming into operation after 1881 are con-
cerned, this doctrine seems to have been modified, if not overruled,

by s. 6 of the Conveyancing Act, 1881, which enacts (s-s. 2) that

a conveyance inter vivos of a manor or reputed manor shall be
deemed to include all hereditaments appertaining or deemed or re-

puted to appertain thereto.]

Separation 1212. If the lord of a manor conveys away any
of demesnes

^^^^ q£ j^-g demesne lands in fee simple, such lands
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cease to be parcel of the manor ; W and, if they be-

come re-united in such lord by re-purchase, they do

not again become parcel of the manor.

W

(a) Sir Moyk Finch's Case (1606) 6 Rep. 63 a.

Chetwode v. Crew (1746) Willes, 614.
(b) Delacherois v. Delacherois (1864) 11 H. L. C. 62.

1213. A court baron is a franchise which entitles Court baron

the lord of a manor in whom it is vested to hold a

court for his tenants
;
provided that there are at least

two freehold tenants of the manor. Such franchise

is presumed to be appendant to every manor.

Jentleman's Case (1583) 6 Rep. 11 b.

Rumsey y. Walton (1760) ) x R
Bradshaw v. Lawton (1791) 3 '

'
^^^'

[As in the hundred court, so in the court baron, " the free suitors

are judges " ; but the steward is an integral part of the court, and

therefore a judicial officer (Holroyd v. Breare (18 19) 2 B. & Aid.

473). The primary business of the court baron is to keep the

records relating to the copyhold tenements of the manor, and to

adjudicate upon disputes between tenants as to title. But the latter

function jvas, despite Magna Carta (c. 34), practically abolished, so

far as freehold tenants were concerned, before the end of the thir-

teenth century, by the fictions employed in the process of the Writ

of Right, and by the Writs of Entry. On the other hand, the

court baron appears, at least m some cases, to have acquired by

special grant or prescription a good deal of miscellaneous civil juris-

diction, e. g. holding pleas of debt, and granting, and even trying,

replevins {Hellawell v. Eastwood (i 85 1 )"& Exch. 295) . This jurisdic-

tion has, however, disappeared since the establishment of the modern

County Courts ; and provision has been made for its formal extinc-

tion (County Courts Act, 1888, s. 6). Legal theory now distin-

guishes two manorial courts, viz. the court baron for the freeholders,

and the court customary for the copyholders. But the court cus-

tomary is not treated as a franchise.]
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Goods of 1214. The right to the goods of outlaws is a fran-
oataws

chise which entitles the person in whom it is vested

to the corporeal chattels movable (but not to the

leaseholds or choses in action) of persons coming

within the scope of the franchise who are outlawed

on criminal process. /

R. V. Sutton (1670) I Saund. 273.
The Kingy. Capper (18 17) J Price, Z17.

[Before 1870, the franchise frequently included the forfeitures of

felons; but the forfeiture Act, 1870, s. i, abolished forfeiture for

conviction of treason and felony^ and the Civil Procedure Acts Re-
peal Act, 1879, s. 3, abolished outlawry on civil process.]

Fairs and 1215. A fair or market is a franchise entitling'
mar ets ^^ persou in whom it is vested, to the sole and ex-

elusive right: to hold, within the local limits of the

franchise, at the place named in the grant, or, if no

place is named, at any convenient place,W a fair

or market, or both (as the case may be), and to de-

mand such tolls for the use thereof as may be per-

mitted by the grant, from the persons resorting to

such fair or market. C") A grant of a fair or market

implies a grant of a right to hold a court of pie-

powders.^'')

(a) Dixon v. Robinson
(1686J 3 Mod. 107.

Curwen-v. Salkeld (iio^) 3 East, 538.
(b) Outrageous toll is a cause of forfeiture by the Statute of Westminster

the First (3 Edw. I (1275) c. 31).
(c)i 17 Edw. IV (1477). c. 2; made perpetual by i Ric. Ill (1+83)

c. I (2).
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4 Inst. c. 60 (where the jurisdiction of the court is described).

Howely. Johns (1600) Cro. Eliz. 773.
Goodson V. Duffield [1612) Moo. 830.

[There seems to be no legal distinction between a market and a

fair; though, doubtless, in popular idea, the latter suggests some-
thing in the nature of a holiday, and it has been judicially held,

though by an evenly divided Court, that a fair can exist without

buying and selling {^Collins v. Cooper (1893) 17 Cox, 647). See,

however, the dictum of Coke (2 Inst. 406), and D. of Newcastle v.

Worksop [1902] 2 Ch., at p. 155.]

1216. The lord of a market may, in the absence sue of

of special circumstances, move the site of the market

place from one spot to another within the local

limits of the franchise ;
W provided that the new site

is equally convenient to the persons resorting to the

market.W

(a) Curvien v. Salkeld (1803) 3 East, 538.

The King v. Cotterill (1827) i B. & Aid. 67.

(b) R. V. Starkey (1837) 7 A. & E. 95.

[The precise site of the market place may be prescribed in the

charter " by metes and bounds " ; and then, of course, no variation

is possible. But such a restriction will not be presumed in a pre-

scriptive market {Gingellv. Stepney Borough C»«<«f// [1908] i K. B.

115)-]

1217. The grant of a market does not of itself m monopoly

entitle the grantee to prohibit the sale of tollable ar-

ticles in private shops within the limits of the fran-

chise during market hours ;
W but such a right may

be acquired by prescription. (''^
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(a) Mayor of Macclesfield y. Chapman (1843) 12 M. & W. 18.

(b) Mosley v. Walker (1827) 7 B. & C. 40.

May^r of Macclesfield w. Pedley (1833) 4 B. & Ad. 397.
Mayor of Penryn v. Best (1878) 3 Ex. D. 292.

Tolls 1218. A grant of a market does not of itself

entitle the grantee to levy tolls for the use of the

market ; W but such a right may be derived from

indirect expressions in the grant or from prescrip-

tive usage.W
(a) Heddy w. IVheelhouse {i^q6) Cro. Eliz. 558.

Earl of Egremont v. Saul (1837) 6 A. & E. 924.
D. of Newcastle \. Worksop \\^oi\ 2 Ch. 145.

(b) Earl of Egremont v. Saul, uii sup,

Lawrence v. Hitch (1868) L. R. 3 Q.,B. 52J.

[The precise amount of the tolls need not be fixed by the char-

ter. A grant of ' reasonable ' toll is good {Lawrence v. Hitch, ubi

sup.). Tolls must be carefully distinguished from stallage and pick-

age. Tolls are in the nature of dues for the use of the market

;

stallage and pickage are in the nature of rents for the occupation of

specific plots of ground, and can, therefore, only be claimed by the

owner of the soil (R.\, Burdett (1696) i Ld. Raym. 148). There
was at one time a theory that all tenants in ancient demesne {ante.

Tit. V, § 1117 n.) had certain privileges of exemption from tolk in

all or some markets (2 Inst. 229 ; Case of the Town of Leicester

(1586) 2 Leon. 190). But it is doubtful if such a privilege could

now be enforced.]

Disturbance 1219. Any act which amounts to a rival claim to
of mar et

conduct the process of selling, to the prejudice of

the market, within the local limits of a market fran-

chise, or to take the benefit of the market without

paying the proper dues, whether done within the

market place or not, is a disturbance of the market.
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Bailiffof Tewkesbury w. Brkknell {liog) z Taunt. 120.

Bridglandv. Shapter (1839) 5 M. & W. 375.
Mayor of Brecon v. Edwards (1862) i H. & C. 51.

Goldsmidy. G. E. R. (1883) 25 Ch, D., at p. 548, per Lindley, L.
J.

Wilcox s. Steel \\()Oi^ i Ch. 212.

[Needless to sayj acts aiming more directly at destruction of the

franchise, such as claiming to have a rival franchise, or creating an
afFray or riot with the object of preventing resort to the market,

would equally amount to a disturbance. Many of the more im-

portant markets are at the present day governed by the provisions

of the Markets and Fairs Clauses Act, 1847, ^"'^ "* amendments,

which {inter alia) impose summary penalties for certain disturbances

of their privileges, ^are : where the market in question is an

entirely new market, created under the Act, are these new penalties

in addition to, or substitution for, the common law action ? (Stevens

V. Chown [1901] I Ch. 894).]

1220. A ferry is the exclusive right of transport- Ferry

ing, for hire or reward, passengers or goods, or

both (as the case may be), within a certain area,

across a river or arm of the sea, by means of a

boat or other moveable structure.^ Such ferry

may be either from vill to vill, or from highway

to highway. C")

(a) Tripp v. Frank (1792) 4 T. R. 666 (arm of the sea).

Huzzey v. Field (1835) 2 C. M. & R., at p. 442, per Lord

AbJnger, C. B. (arm of the sea).

Newton w. Cubitt (i86z) 12 C, B. N. S., at p. 58, per Willes,

J. (river),.

(b) Cowes V. Southampton, i^c. [1905] 2 K. B. 287 (arm of the sea).

1221. No act is a disturbance of a ferry, unless in

substance it merely provides an alternative route
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between the termini of the ferry/") The building of

a bridge is not a disturbance of a ferry ; even though

it clearly diverts traffic from the ferry.

W

(a) Tripp v. Frank, uii sup.

Huzzey v. FieU, ubi sup.

Newton \. Cubitt, ubi sup. (confd. on appeal, 13 C. B. N. S. 864).

Hopkins V. G. N. R. Co. {1S77) 2 Q. B. D. 224.

Cozoes V. SouthiMpton, i^c. , ubi sup.

[These cases go to show that the owner of a ferry cannot claim

to compel the public to use his ferry when a more convenient route

is open to them.]

(b) Hopkins V. G. N. R. Co., ubi sup.

Dibdin y. Skirrow [1908] i Ch. 41.

[Ovierruling dictum of Blackburn, J., in R.eg. v. Cambrian Ry.

Co. (1871) L. R. 6 Q. B.,at p. 430. In both the cases above quoted,

the building of the bridge provided for traffic which could not have

made use of the ferry. ^are: Was this an essential point in

the defence ?
]

Bridge in- 1222:. The owuer of a ferry is not allowed to sub-
stead of stitute a bridge for the ferry. But such an act is a

public nuisance; and a person bringing an action

in respect of it must prove special damage {ante,

% B32).

Paine v. Partrich (1690) Carth. 191.

Tolls 1223. A toll thorough is a right to demand a sum
certain in rfespeet of each passenger or chattel passing

along a public highway (including a bridge and a
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navigable river) between certain points.^ A toll

traverse is a right to demand a sum certain in respect

of each passenger or chattel passing across the plain-

tiffs land.C") Subject to § 1201, a right of toll may
be acquired by royal grant or prescription.

(a) Smith v. Shepherd (1598) Cro. Eliz. 710, overruling the dictum of

Thorp, J., in Y. B. (1348) 22 Ass. pi. 58, and also ruling that,

notwithstanding c. 15 of the Statute of Marlbridge (1267), distress

for the toll rnight be taken in the highway itself.

Steinson v. Heath (1693) 3 Lev. 400.
Finkinstone v. Ebden (1697) Carth. 357.
Walgham v. Key (1766) 2 Wils. 296.

(b) yi/ion. {temp. Edw. Ill) Keilw. 152.

Anon. Y. B. (1489) 5 Hen. VII, Mich. pi. 22, per Fairfax, J.

James V. Johnson (1677) i Mod. 231.

Pelham v. Pickersgill (1787) i T. R. 660.

[A few other rights of a similar character are recognized by

Ejiglish law, e. g. for compulsory user of a mill, for which an ap-

propriate writ {Se'cta ad Molendinuni) existed in the Register (^Hix

V. Gardiner (16 14) 2 Bulstr. 195), and for compulsory user of a

common bakehouse {Farmour v. Brook (1590) reported under last

case). A " turn toll " was mentioned, but not defined, in Jehu

Webb's Case (1608) 8 Rep., at 46 b. It is said to be a toll taken in

respect of each beast that goes to market and returns unsold across

the claimant's land. If this view is correct, it would be merely a

species of toll traverse.]

trove

1224. The franchise of treasure trove is the right Treasure

to any articles of gold or silver (including money),

which have been concealed in land within the limits

of the franchise, when the owner of such articles

cannot be discovered.

3 Inst. cap. 58.

J. G. V. British Museum [1903] 2 Ch. 598.
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Waif 1225. The franchise of 'waif is the right to

stolen goods abandoned by the thief flying on a

charge of felony within the limits of the franchise/*)

If the owner of the goods assists promptly in bring-

ing the accused to justice, he can recover his goods

from the lord of the franchise, and damages for any

injury thereto by such lord.W

(a) Davies' Case (1598) Cro. Eliz, 611.

Foxley's Case (1601) 5 Rep. 109 a.

(b) Rooke V. Dennis (1586) 2 Leon. igz.

[' Waif does not give a claim to the goods of the felon himself,

though there may be a separate claim to such goods, or at any rate

there might have been, before the passing of the Forfeiture Act,

1870 (^Foxley's Case^ ubi sup.). It seems to have been assumed (Y. B.

(1473) ^3 E'^"'- IV Pasch. pi. 5 ; The King v. Hanger (1614)

3 Bulstr., at p. 10, per Haughton, J.) that the Carta Mercatoria

of 1303 (printed in Hall, History of the Customs Revenue^ Part I,

p. 202) exempted the goods of alien merchants from being claimed

as waifs.)]

Stray 1 226. The franchise of ' stray ' is the right to

seize any tame beast found wandering unlawfully

without apparent owner within the limits of the

franchise.W The owner of such beast has a right to

reclaim it upon tender of reasonable expenses at any

time within a year and a day of the proclamation of

seizure ;W but, failing such claim, it then becomes

the property of the lord of the franchise. (*=)

(a) Bl. Comm. I, 297.

[Dogs cannot be claimed as strays (Bl. Comm., ubi sup.., at p.

298) ; and no fowl can be a stray except a swan (4. Inst. 280).]
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(b) Taylor v. James (1607) Godb. 150.
(c) Constable's Case (1601) ; Rep., at 108 b.

Anon. (n. d.) izRep. loi.

[Before this time the lord of the franchise acquires no property

;

and so, if the beast escapes and falls into the hands of the lord of
another franchise, the lord of the first franchise has no remedy
{Harvie v. Blackkle (1610) Brownl. 236). But if his possession
is interfered with, he can sue in Trespass {Dalton v. Barnard
(161 8 Cro. Jac. 520).]

1227. The lord of a franchise who has seized a Rights of

beast as stray may not, until he becomes the owner, f^""''""^

work or injure it;W but {semble) he may milk a

stray cow without being accountable for the value

of the milk.W

(a) Bagshawe v. Goward (1604) Cro. Jac. 147.
Harvie vi Blackhle (1610) Brownl. 236.

Pleadaly. Gosmore (1625) Winch, 124.

[And the seizer is a trespasser ab initio if he does (^Bagshawe v.

Gaward, ubi sup.).~\

(b) Bagshawe v. Goward, ubi sup., at p. 148.

[There seems at one time to have been great doubt on this

point (see the cases quoted in 12 Rep. loi). But the doubt

appears to have arisen from a confusion between a stray and a

distress.]

1228. The franchise of 'wreck' is the right to Wreck

such goods as are cast or left on land within the limits

of the franchise by the action of the sea, as the result

of the loss of a ship ; the owner being unknown.
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Such a right may be claimed by royal grant or

prescription.

Constable's Case (1601) 5 Rep. 106.

Wiggan V. Bnant-hwaite (1699) rz Mod. 259.

Hamilton y. Davis (1771) 5 Burr. 2732.

The Kingy. Forty Nine Casks of Brandy (1836) 3 Hagg. Adm. 257.

[Wreck indludes (a) flotsam^ or goods which have floated away

on the sinking of a ship^ (b) j'V/j'«»ij'or goods thrown overboard to

lighten a ship, and (c) ligan^ or goods so thrown over and marked by

a floating buoy or cork ; and a grant of wreck will pass all three

{Constable's Case, ubi sup.,' at 106 b). Probably the Statute of

Westminster I (1275), c. 4, which provided that where a man, a

dog, or a cat escaped alive, iiothing should ^be adjudged wreck, was
merely explanatory of the common law. But, even if there has

been a complete wreck, the owner may assert his claim {Hamilton v.

Davis, ubi sup.). Derelict goods found floating are not wreck, but

droits of admiralty {The King v. Forty Nine Casks of Brandy, ubi

sup.). A claim, in the nature of salvage, to have an anchor and

cable from any vessel cast ashore within a franchise, though not a

wreck, was, after hesitation {Geere v. Burkensham (1682) 3 Lev.

85) ultimately allowed {Simpson v. Bithwood (1691) ibid., 307).
The owner of goods claimed as wreck has a year and a day from

the seizure in which to make his claim {Constable's Case, ubi sup.,

at 108 a).]

Free 1229. A free fishery is the exclusive right of fish-

fiihery
jj^g -^^ a tidal river or an arm of the sea.W It has

not been lawful to create such a right, except under

the provisions of an Act of Parliament, since the 6th

July, 1189.W

(a) Carter v. Murcot (1768) 4 Burr. Z162.

D. of Somerset y. Fogwell {1^26) 5 B. & C. 875.

[Unless a free fishery can be established, the right of fishing in

tidal waters belongs to the public generally ; but the mere fact that

a river is navigable does not give the public a right to fish. It is

only the soil covered by 'the flow of the tide whith is vested in the

Crown, and, therefore, only over such soil that a free fishery could
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have been granted {Smith v. Andrews [1891] 2 Ch. 678, and
authorities there cited).]

(b) Magna Carta, 9 Hen. Ill (izzj) c. 16.

Weldy. Hornby (1806) 7* East, 195.

[There has been a good deal of inconsistency in the use of terms
to denote fishing rights ; but it is fairly clear that three distinct

kinds are recognized by English law. The first is that styled a
" free fishery " in this work, viz. a franchise, which must be claimed,

if at all, as granted before 1189, and which consists in the ex-

clusive right of fishing in tidal water. The second, which in this

work will be called a " several fishery " (/)wf, § 1 261), is the exclusive

right of fishing, whether as a profit a prendre^ or a mere right of

ownership, in private water. The third, in this work styled " com-
mon of piscary" (pw^ § 1263), is tlXxms jus in alieno solo, exercise-

able by two or more persons in common in private water. It will

be observed that both the first and second are exclusive rights ; and

there has long been a controversy as to whether their owner could

bring Trespass for interference with them, or was confined to an

action of Case for disturbance (see Upton v. Dawkin (1686) 3
Mod. 97; Smith v. Kemp (1693) Carth. 285). This controversy

is really based on a deeper doubt, viz. as to whether the grant of an

exclusive fishery passes the property in the soil. As to this point

(which will be discussed later) see Marshall v. Ulleswater Steam

Navigation Co. (1863) 3 B. & S. 732; but the presumption appears

now to be clearly in the affirmative, even for a free fishery in tidal

waters {A. G. v. Emerson [1891] A. C. 649). The owner of a

several fishery in private water has, probably, one advantage which

the owner of a free fishery in a tidal river has not, viz. the right

to seize, as damage feasants, the boats, gear, and tackle of poachers

{Reynellv. Champernoon (163 1) Cro. Car. 228). But, if a casual

expression by Hale, C. J. {Lord Fitzwalter's Case (1674) i Mod.

105) may be trusted. Trespass may be brought in respect of a free

fishery as defined above.]

1230. The public have no rights of fishing in an inland lake

inland lake, however large, not being an arm of the

sea, nor in running water forming a non-tidal river;
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nor could the Crown, by virtue of the prerogative,

at any time have granted a free fishery therein.

Bristow V. Cormican (1878) L. R. 3 App. Ca. 641 (overruling the

doubt expressed in Marshall^. Ulleswater Co., ubi sup., at p. 742).

Johnsons. O'Neill [191 1] A. C. 552.

Change of 1231. If a tidal river totally changes its course,

whether by slow degrees or suddenly, no right of

free fishery which may have existed in respect of the

deserted bed is transferred to the new channel.

Mayor of Carlisle v. Graham (1869) L. R. 4 Ex. 361.

Royalfish 1232. The franchise of royal fish is the right to

such sturgeons, grampuses, whales^ porpoises, dol-

phins, riggs, and graspes, and generally whatsoever

other fish have in themselves great and immense

size or fat, as may be cast up or driven ashore within

the limits of the franchise.

Constable's Case (1601) 5; Rep. 107 a.

Cinque Ports v. The King (1831) z Hagg. Adm. 438.

Free warren 1233. A free warren is the right to harbour and

take hares, rabbits, pheasants, partridges, and other

similar beasts and birds, in their wild state, for pur-

poses of sport, within the limits of the franchise, and

to appoint a warrener to protect such game.W Such
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franchise may be claimed over the land of the claim-

ant, or, by prescription, over the land of another per-

son-^*"' Free warren is not an essential feature of a

manor.W

(a) Co. Litt. 233 a.

Wadhurst v. Damme (1664) Cro. Jac. 44.
Rice V. Wiseman (161 5) 3 Bulstr. 8z, per Dodderidge, J.

E. Beauchamp v. Winn (1873) L. R. 6 H. L. C„ at p. 239, per
Lord Chelmsford, C.

(b) Anon. (1537) Dyer, 30 b.

A. G. V. Parsons (1832) 2 Cr. & J., at p. 302, per Lord Lynd-
hurst, C. B.

(c) Bowlston V. Hardy (1597) Cro. Eliz. 547.
Morris v. Dimes (1834) i A. & E. 654.

[And, therefore, a right of free warren will not pass by a conveyance

of a manor, even " with the appurtenances "
; unless it is strictly ap-

purtenant to the manor {Bmuhton v. Hardy., ubi sup.').']

1234. By the grant (or devise) of a "free war- Conveyance

ren" (with or without description of the game °i{r"„

therein), the ownership of the soil does not, in the

absence of expression to the contrary, pass to the

grantee (or devisee).

E. Beauchamp v. Winn, ubi sup. (overruling on this point the dicta in

Rice v. Wiseman, ubi sup.).

1235. [Semble) The lord of a franchise of warren Prff/^r/y /»

has a 'qualified property' in the beasts and fowls
'^"*"""

within the warren ; and can bring the action of

Trover against any one who starts any of such beasts

A A
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or fowls in the warren, and converts them to his own
use within or without the warren.

Bl. Comm. II, 419.
Sutton V. Moody (1697) i Lord Raym. 250, per Holt, C.J. (referred to

with approval in Blades v. Higgs (1865) 11 H. L. C, at p. 633).

[In addition to the franchises dealt with above, there' are a few in-

stances, e. g. forest, chase, and park, which have a theoretical exist-

ence; but, apart from the rights of the Crown (which do not form 1

part of the subject matter of this work) are of little (if a*iy) prac-

tical importance. It has not, therefore, been deemed necessary to

set them out in detail. For particulars, the enquirer may be re-

ferred to Manwood's classical Treatise of tfse Lawes of the Forest,

first published in 1598, and to Mr. G. J. Turner's admirable Select

Pleas of the Potest (Selden Society's Publications, Vol. XIII).]

Immunities 1236. The Crown at the time of granting a fran-

chise, and the lord of a franchise at any time, may
exempt from the operation of the franchise any per-

son or class of persons. Such. an immunity may be

proved by express grant or long usage.

The King v. Hanger (i6r4) 3 Bulstr. i.

Cocksedge v. Fanshawe (1779) i Doug. 115); 3 Bro. P. tl. 703.
Lockwoodv. Wood (184.1) 6 Q. B. 31.

Goodman v. Mayor, i^c. of Saltash (l88z) L. R. 7 App. Ca. at p. 642,
per Lord Selborne, C.

EASEMENTS

Easement 1237. An easement is a right, of a definite and

limited character,^ annexed to the enjoyment of a

corporeal or incorporeal hereditament (" dominant
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tenement "),('•) by reason whereof the occupier of

another corporeal hereditament ("servient tene-

ment ") is bound to permit the person in whom the

right is for the time being vested to do something on,

in, or over the servient tenement, other than taking

corporeal substance, (=) or whereby the owner or occu-

pier of the servient tenement is bound to abstain from

exercising one or more ofthe ordinary rights ofowner-

ship or occupation, or, in rare cases, to do something,

for the benefit of the occupier of the dominant tene-

ment.W Easements recognized by English law are

rights of way and water, rights of light and air, rights

of support, rights of affixing chattels to land or

buildings, and rights to the maintenance of fences.

(a) Hetvlins v. Shifpam (1826) 5 B. & C, at p. 229, per Bayly, J.,
quoting with approval Termes de la Ley.

(b) Rangeleyy. M. R. Co. (1868) L. R. 3 Ch. App. 306 (and see ante,

§ 1 2, note).

Manburyy. Jenkins l\<)o\\ 2 Ch. 401. (Could an easement be

appurtenant to another easement? See A. G. v. Cope/and [1 go 1]

2 K. B., at p. 106.) ' 'bj lit.

(c) For this purpose, water is not deemed to be a corporeal substance.

(d) Pom/ret V. Ricreft (1669) 1 Wms. Saund., at p. 322, //fr Twys-
den, J.

Star V. Rookesby (1710) i Salk. 335.

[True casements, and, to a certain extent, even profits a prendre,

must be carefully distinguished, not only from customary rights

{ante, § 1197, "•' and^w/, Tit. XII), but also from simple licenses

and so-called " natural rights of property." Licenses are, properly

speaking, mere permissions, and of themselves create no interest in

land ; though they may be coupled with such an interest -{Wood

v. Leadhitter (1845) 13 M. & W. 838). So-called "natural rights

of property," such as the right of a riparian proprietor to use water

flowing past or over his land, the right to dig in one's own soil, etc.,

are merely incidents of the larger rights of ownership or occupation

;

A A2
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and, though they bear some superficial resemblance to true ease-

ments, they are readily distinguishable from them. Thus, in the

case of a so-called " natural right " (i) the existehce of the right is,

presumed, and the onus lies on the person who denies it (Portsmouth

Waterworks Co. v. L. B. & S. C. Ry. (1909) XXVI T. L. R., at p.

Ij5,per Parker, J.) and' (2) it is not extinguished by unity of pos-

session or abandonment (Sury v. Pi^ot (1626) Poph. 166; Wood v.

Waud (1849) 3 Exch. JJS), though, of course, a recognized ease-

ment may be acquired by prescription which renders exercise of the

natural right impossible. It is also important to remember, that an

easement exists for the, benefit of the dominant tenement ; and that,

therefore, the exercise of it cannot, by aiiy length of user, give rise

to a counter-easement for the benefit of the owner of adjoining land

who has, in fact, profited hy it (Jrkwright y. G^// (1839) ,5 M. &
W. 203 ; Wood V. Waud, ubi sup. ; Mason v. Shrewsbury Co. (1871)
L. R.6Q.B. 578).]

Way 1238. A right of way is a right of passing on,

V through, or over W a servient tenement, from a given

point to a given point.C") for a definite purposfc or fpr

all purposes.W Such a right of passage may be ex-

erciseable by means of vehicles (" cart," " carriage,"

or " wagon way "), horses or other animals (" bridle,"

" horse," "pack," or " drift way "), or on foot only

("foot way").W

, (a) An underground right of way is familiar in practice, in connection

with mining leases, and may be lateral or vertical. It is usually

called a "way-leave" {Dand-v. Kingscote ,{^\%ip') 9 L. J. Ex.

279). A claim to right of aerial way has 1,not yet, it is be-

lieved, come before the ,Courts. But there seems no reason to

doubt that such a right would be possible.
,

.

(b) Thisj.at any rate, was the old doctrine {Albany. Brounsall (1609)
Yelv. i6i; Reuse y.Bardin (1790) i H. bl. 353,)ifr Wilson, J.).
But it seems to have been held in recent years, that if the termini

are ascertained, it is immaterial that the track is undefined

;

though the right to define it, in the abseiice of prescription, prob-

ably belongs to the grantdr {Deacon v. S. £. R. Ce. (i88g) 61
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'-'• T. 377). This modern doctrine has, however, been questioned

in a recent case by Vaughan Williams, L. J. (see Metr. Ry. Co. v.

G. W. R. Co. (1901) 84 L. T., at p. 340).
(c) United Land Co. v, G. E. R. Co. (1875) L. R. 10 Ch. App.,

at p. 590, per Mellish, L. J.

Sketchley v. Berger (1894) 69 L. T. 754.
(d) Co. Litt. 56 a.

[To the rights of way enumerated in the text may perhaps be

added that of a " smoke way," i. e. the right to pass smoke through

one's neighbour's chimneys (yones v. Pritchard [1909] 8 Ch. 630).
It is a disturbance of an ordinary right of way to lock a gate through

which the owner of the right of way must pass to exercise it ; even

though the person locking it offers to supply a key to the owner of

the right of way {Guests' Estates v. Milner's Safes (191 1) XXVIII
T. L. R. 59). But the erection of a gate across a right of way is not

necessarily a legal disturbance {Pettey v. Parsons [1914] 2 Ch. 653).]

1239. A "cart" or "waggon" or "carriage" Cartway

way entitles the person in whom it is vested to the

passage of all vehicles drawn by horses or other

animals ; W but not to the passage of unharnessed

animals/'') nor of foot passengers.^

(a) Even here, however, the exercise of the right may be restricted, ex-

pressly or by implication, to specific purposes (Cotaling v. Hig-

ginson (1838) 4 M. & W. 245),

(b) Ballard V. Byson (1808) i TaUnt. 279.

(c) Hingham v. Rabett (1839) 5 Bing, N. C. 623.

[^^uare : Does such a way authorize the passage of motor vehi-

cles or bicycles ? It does not authorize the laying of rails (Bidder

v. North Staffordshire Ry. Co. (1878) 4 Q. B. D. 412).]

1240.^ Neither a " bridle " way, nor a " drift " way, Bridie, drift,

nor a "foot" way, entitles the person in whom it is ""^f^'^^^y

Digitized by Microsoft®



7o8 LAW OF PROPERTY

vested to use hand-carts for conveying articles along

the way.

Bruttton v. Hal/ (184.1) i Q. B. 792.

Extent 0/ 1241. In the case of a claim of way under an e;x-

"^ '
press grant, it is a question of construction for the

CourtjW and in a claim by prescription or other im-

plied grant, a question of fact for the jury in each

case,^ whether the right of user of the way is limited

by the needs of the occupants of the dominant tene-

njent at the date of the inception or presumed incep-

tion of the right, or whether such right is sufficiently

extensive to cover subsequent requirements. But a

coniplete change in the character or size of the

dominant tenement destroys, or at least suspends, the

exercise of the right of way.W

(a) Dand w. Kingscoh (X%^o) 9 L. J. Ex. 279.

jillati V. Gomme (1840) 11 A. & E. 759.
Hentiingy. Barnet i^ii^z) 8 Exch. 187.

Williams \. Ja^^/ (1867) L. R. 2 C. P., at p.58i,/i^r Willes, J.

G. W. Ry. Co. V. Talbot [1902] 2 Ch. 759.

Grand Hotel v. White (1914) 84 L. J. Ch. 938 (H. L.). ;'.

[The test is wliat may fairly be taken to have been contemplated
at the time of the grant (G. fF. Ry. Co, v. Talbot., ubi sup. at

p. 767).]

(b) Williams v. James (1S67) L. R. 2 C. P. 577.
(c) jillan V. Gomme, ubi sup.

Wimbledon Conservators y . Dixon (1875) ' Ch. D. 362.
Corporation of London v. Riggs (1880) 13 Ch. D. 798 ("way of

necessity").

Harris v. Flower (1905) 74 L. J. Ch. 127.

Milner's Safe Co. v. G. JV. R. Co. [1907] i Ch. 208.
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[Unless, of course, the grant were general in its character, when
the way could be used for all purposes [South Metropolitan Cemetery

Co. V. Eden (1855) 16 C. B. 42).]

1242. The person claiming the right of way is Repair of

entitled, but {semble) not compellable, to repair the
^"^

way. The occupier of the servient tenement is not

(in the absence of agreement) compellable to repair

the way; and the person claiming the right of way

cannot justify trespassing on adjacent land belonging

to him, on the ground that the way was out of

repair.

Piomfret v. Ricroft (1669) i Wms. Saund., at p. 322, per Twysden, J.

Taylor v. Whitehead (1781) 2 Dougl. 745.
yonesv. Pritchard \\i)o%\ I Ch., at p. 638, /^r Parker, J.

[But the owner of the servient tenement may be bound by ex-

press covenant or prescription to repair ; and then, if he does not, a

trespass may be justified [Henn's Case (1632) W. Jones, 297), as

it is in cases of actual obstruction by the servient owner [Selby v.

Nettle/old (1873) L. R. 9 Ch'. App. iii).]

1243. Easements of water recognized by English Water

law are (i) the right to draw water from a natural or

artificial stream, spring, or pond,W (ii) the right to

the uninterrupted flow of water in an artificial stream

past or over the claimant's land,W (iii) the right to

discharge water on to a servient tenement,^ (iv) the

right to divert or foul a natural stream or artificial

watercourse,W (v) the right to have water flow in
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a defined chaniiel or pipe on or under a servient

tenement.^

(a) Mason v. Hill (1833) 5 B. & Ad, i (first claim).

. Manningy. Wasdale (1836) 5 A. & E. 758.

Race's. Ward (1855) 4 E. & B. 702.

Watts V. Kelson (1870) L. R. 6 Ch. App. 166.

Burrows v. Lang [1 go 1] z Ch. 502,

(b) Bealeyv. 5^«a/ (1805) 6 East, 208.

Saunders.v. Newman (1817)1 B. &Ald. 258.

Mason v. Hill, ubi sup. (second claim).

Northan v. Hurley (1853) i E. & B. 665.

[The right, subject to the similar rights of higher riparian pro-

prietors, to have sufficient flow of a natural stream for ordinary-

domestic or agricultural purposes is, of course, not an easement,

but a ' natural right of property ' of every riparian owner against

'

whom a counter-easement has not been acquired {Mason v. Shrews-

bury Ry. Co. (1871) L. R. 6 Q. B., at p. 582, per Blackburn, J.

;

McCartney v. Londonderry Ry, Co. [1904] A. C. at p. 306, per Lord
' Macnaghten).]

(c) Thomas v. Thomas (1835) 2 C. M. & R. 34.

Harvey v. Walters (1873) L. R. 8 C. P. i6z.

Brown v. Dunstable Corporation [1899] 2 Ch. 378.

(d) Wright V. Williams (1836) i M. & W. 77.

Beeston v. Weate (18^6) 5 E. & B. 986.

Carlyon v. hovering (1857) i H. & N. 784.

[It is probably as a right to divert that the anomalous right de-

cided in Simpson v. Mayor of Godmanchester [1897] ^' '-'• ^9^i *o ^^

an easement, can best be justified (see per Lord Davey, at p, 707).]

(e) Watts V. Kelson (1870) L. R. 6 Ch. App. 166. (This case shows,

incidentally, that the owner of such a right is entitled to enter upon
the servient tenement to repair the pipe.)

Light 1244. A right of light is the right to the uninter-

rupted access to the claimant's windows of a certain

quantity, or reasonable quantity, of light across a ser-
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vient tenement.^ A right of air is a right to the

uninterrupted access of air through an artificial chan-

nel from the servient to the dominant tenement. C')

(a) The well-known decision in Colls v. Home and Colonial Stores [1904]
A. C. 179, has laid it down that, when the claim to light is

foiuided on prescription {semble, under the Prescription Act,

1832), nothing can be alleged as an interference which does not

amount to an actual nuisance, i. e. nothing which leaves reason-

ably sufficient light for ordinary purposes. And it has since been

expressly held, that even proof of special user for twenty years will

not enable the claimant to get more (Amblery. Gordon [1905] i

K. B. 41 7). But it is believed that no decision has ruled, that an

exceptional quantity oflight cannot be secured by express, or, even,

presumably, by implied grant or prescription at common law.

(But see remarks of Mellish, L. J., in Kelk v. Pearson (1871)
L. R. 6 Ch, App., at p. 813, highly approved of in Colls v.

Home and Colonial Stores, and of Parker, J., in Browne v. Floater

[191 1] I Ch., at p. 2z6). As to what is a "reasonable"

amount of light, see the remarks of the learned lords in the Colls
,

case on the " forty-five degrees rule." Probably there can be no

right to light in respect of land uncovered by buildings, at any

rate by prescription (Roberts v. Macord (1832) i Moo. & R.

\ (b) The claim of air was at one time usually brought in connection-

with the claim of light ; but no mention of air was made in the

injunction {Bryant v. Lefever (1879) + '-• P- ^- ^l^)- I'

was, however, hinted in that case, as well as in Harris v. De
Pimm (1886) 33 Ch. D., at p. 250, and actually decided in

Cable v. Bryant [1908] i Ch. 259, that a right to the access of

air through a particular aperture may be acquired as an easement

1245. The fact that the owner of a dominant ten- Re-buHding

ement pulls down or alters the building with a view

to re-construction,W or changes the purposes to which

it is put, does not destroy his right to light.C")

(a) Staight v. Burn (1869) L. R. 5 Ch. 163.

Ecclesiastical Commrs. v. Kino (1880) 14 Ch. D. 213.

Andrews v. Wait [1907] 2 Ch. 500.

(b) Ecclesiastical Commrs. v. Kino, ^ubi sup.

AA3
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[Of course, the alteration in the building or user cannot in law

increase or alter the burden on the servient tenement {Ankerson v.

Connelly [1907] i Ch. 678). But, in fact, it may be very difficult

for the servient owner to obstruct enlarged or new windows without

obstructing the old light. And a plaintiff whose lights have been

obstructed is entitled, in the assessment of damages, to have it talcen

into account that he is owner of adjoining Jand which would enable

him to erect a larger or better building {Griffith v. Clay\\c)\il\ i Ch.

291).]

Alternative 1246. The fact that, owing to the acts of other
lights persons, the dominant tenement will, notwithstand-

ing obstruction by the servient owner, receive as

much light as before the obstruction, is no answer to

a claim for obstruction ; at any rate if the new light

is not legally secured to the dominant tenement.

Byers' Co. v. King (1870) L. R. 9 Eq. 438.
Colls v. Home and Colonial Stores [1904] A. C, at p. 211, per Lord

Lindley.

[But, if the new light cannot be obstructed, its existence is im-,
portant in determining whether the claimant's light is dc facto
reduced beyond a reasonable limit {fiyers' Co. v. King, uhi sup., at

p. 442, per James, V. C). And, semble, if the substituted light is

produced by the defendant's acts, it is an answer to the claim
{Davis V. Marrable [191 3] 2 Ch. 421).]

No rights of 1247. Neither a right of pi'ospect, nor a right of

^frilacy"'
privacy, is recognized by English law as an ease-

ment.W But if a prospect is obstructed by an act

which also amounts to a nuisance, special damages
may be awarded for the obstruction of the prospect.W

(a) Browne v. Flower [191 1] i Ch., at p. 225, per Parker, J.
(b) Campbell \. Paddington,Borough Coumii [191 1] i K, B.. 869.
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1248. Rights of support recognized as easements Support

by English law are (i) right to the support of build-

ings by subjacent or adjacent land,W (ii) right to

•the support of buildings by subjacent or adjacent

buildings. C")

(a) Palmer V. Fleshees (1663) i Sid, 167.

Dalton V. Angus (1881) L. R. 6 App. Ca. 740.
Union Lighterage Ca. v. London Graving Dock Co. [1902] 2 Ch. 557.

[The right to support of land by subjacent or adjacent land is a

' natural right of property.' But a right to support of buildings is a

true easement {IFilde v. Minsterley (1639) x Rolle, Ab. 565).]

(b) Richards v. Rose (1853) 9 Exch. 218. ,

Caledonian Ry. Co. v. Sprot (1856) 2 Macq. 499 (approved in

Dalton V. Angus, ubi sup., at p. 793, per Lord Selborne, C).

[In Solomonv. Vintners' Co. (1859) 4 H. & N. 585, it was said,

that no action would lie against the person who caused the &11 by

pulling down a house not next to the plaintiff's, but separated from

it by a third house. Sed quare^

1249. An easement consisting of the right to Right to rest

place or fix chattels belonging to the owner of

the dominant tenement upon the soil W or build-

ings C") of a servient owner is recognized by English

law.

(a) Wood V. Hewett (i 846) 8 Q. B. 91 3.

Lancaster v. Eve (1859) J C. B. (N. S.) 717.

Hoare v. Metr. B. of Works (1874) L. R. 9 Q. B. 296.

(b) Hawkins V. Wallis (1763) « Wils. K. B. 173.

Gray v. Bond (1821) 2 Brod. & B. 667.

Moody V. Steggles (1879) iz Ch, D. 261.

Francis v, Bayvmrd (i 882) 22 Ch. D,, at p. 182, per Bpwen, L, J.
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1250. A right of projection is a right to cause

buildings or chattels to project or be suspended over

the servient tenement, for the benefit of the owner of

the dominant tenement.^ Such a right cannot be ac- •

quired by prescription in respect ofprojecting trees.^*")

(a) Brewells. Towkr (1832) 3 B. & Ad. 735.

Suffield V. Brown (1863) 33 L. J. Ch. 249.

Lemmon v. Webb (1894) 3 Ch., at p. 11, per Lindley, L. J.

(b) Lemmon v. Webb, ubi sup.

[And an action will lie against the owner of trees who allows them
to overhang his neighbour's land to the damage of the latter's crops

{Smith V. Giddy [1904] 2 K. B. 448).]

Duty of

repairing

fence

1251. The ow^ner.of one tenement may be bound

by grant or prescription to repair a fence or hedge

between his land and a neighbouring tenement, for

the benefit of the owners and occupiers of such

neighbouring tenement.

Star V. Rookesby (1710) I Salk. 335.
Boyle V. Tamlyn (1827) 6 B. & C. 329.

Lawrence V. Jenkins (1873) L. R. 8 Q. B. 274.
Cooker V. Wilkocks [191 1] i.K. B. 649.

Profit a

prendre

PROFITS A PRENDRE

1252. A profit a prendre is a right to take some

definite part of the profits of the soil from or off the

land of another person. (*) For this purpose, " prof-

its of the soil " include herbage and natural vesture

or produce of the soil, stone, sand, gravel, and other
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minerals, fish, turves or peat, wood, and game; but

not crops produced by human labour, or manufac-

tured produce, C")

(a) Manning v. WasdaU (1836) 5 A. & E., at p. 764, /^r Patteson, J.

Webber v. Lee (i88z) 9 Q. B. D. 315.
D. of Sutherland v. Heatbcote (1892) i Ch., at p. 484, per

Lindley, L. J.

Lord Fitzhardinge v. Purcell [1908] z Ch., at p. 163, per

Parker, J.

The King v. Surrey [1910] z K. B. 410.

(b) Smart v. Jones ,{\%6i^) 15 C. B. N. S, 717 (where a right to dig

and take away cinders was held not to be an interest in land).

But a grant o( sola vestura includes crops (Co. Litt. 4 b).

[There seems to be no reason to doubt that a claim to gather

oysters in alieno solo could be established as a profit a prendre ,- even

though the oysters were artificially cultivated.]

1253. Rights to the vesture of the soil include Vesture

rights of cutting and taking away heather and litter,W

sticks,^ rushes,^ thorns, (^) and grass.W By a grant

of the " vesture " itself, all such rights will pass to the

grantee, as well as the crops growing on the land.W

(a) Earl de la Warr v. Miles (1880) 17 Ch. P. 535.

(b) Chilton V. Corpn. of London (1878) 7 Ch. D. 735.

Lord Rivers v. Adams (1878) 3 Ex. D. 361.

(c) Beany. Bloom (1773) z W. Bl. 926.

(d) Doviglas v. Kendall (1609) Cro. Jac. 256.

(e) Crosby v. Wadsworth (1805) 6 East, 602.

(f) Co. Litt. 4 b.

[At one time it seems to have been thought, that such a grant

passed the property in the soil itself., But this view was overruled

{Tenants of Owning'! Cast (1587) 4 Leon. 43 ; Anon. (1588) Owen,

37). See, however, the ,dicta to the contrary in Bishop of Oxfords

Case (1621) Palm. 174. There may also be a grant of "first

vesture " (Bishop of Oxford's Case, uhi sup.).]
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Pasture 1254. Rights of pasture are either (i) several pas-

turCyW or (ii) common of pasture./'')

(a) Co. Litt. 4 a. *''>.t>jfii

(b) Ibid. 1 22 a.

Several

pasture

1255. Several pasture is the exclusive right to

take the herbage of the servient tenement by the

mouths of cattle or other beasts.W_ A grant of a

several pasture does not of itself operate as a grant

of the soil.W

(a) Sir George Sparke' s Case (1621), Wincli, 6.

Potter V. North (166,9) i Wms. Saund. 346.

Johnson v. Barnes (1873) L. R. 8 C. P. 527.

Robinson v. Duleep Singh (1878) 11 Ch. D., at p. So^, per Fry, J.

[The owner of a several pasture may bring Trespass, i. e. no

proof of actual damage is necessary {^ejhiif^efli v. Duleep Singh, ubi

sup., at p. 813, per James, L. J.). He may also bring Ejectment

(Ward V. Peti/er {1.6^4.) Cro. Czr. 262).]

(b) Co. Litt. 4 a.

LorJ Chesterfields. Harris [1908] 2 Ch., at. p. 4.23, per Buckley,

L.J.

[The language of Lord Kenyon in Burt v. Moore (1793) 5

T. R., at p. 333, may seem to be somewhat inconsistent with this

doctrine. But the facts in that case were peculiar ; and Coke's as-

sertion is not seriously questioned.]

Common of
pasture

1256. Common of pasture is the right to take, in

common with the owner of the servient tenement,

and with or withoijt other persons, the herbage of

the servient tenement by the mouths of cattle or

other beasts.W Such, a right may be for a limited
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("stinted common") or unlimited number of beasts

("common sans nomhre"),^^^ or for a particular class

or classes of beasts ;
(•=) but common of pasture ap-

pendant or appurtenant cannot be sans nombreM^

(a) Co. Litt. 122 a.

(b) Richards v. Squibi (i6g8) i Ld. Raym. 726.

Brook V. Willet (1793) z H. Bl. 224.
(c) Jones V. Richard (1837) 6 A. & E. 530.
(d) Bennett \. Reeve (1740) Willes, 227.

Benson v. Chester (1799) 8 T. R. 396.
Baylis v. Tyssen- Amherst (1877) 6 Ch. D., at p. 507, per Jessel,

M. R.

[The cases in which common sans nombre has been allowed in

respect of appendant or appurtenant rights, are to be explained by
assuming that, in such cases, common sans nombre merely means
common for all commonable beasts levant and couchant (i. e. such a

number as can be maintained in the winter) on the dominant
tenement. (Chichfy's Case (1658) Hardr. 117; Moriey v. Clifford

(1882) 20 Ch. D., at p. 757, />^r Fry, J.). By "maintained in

the winter " is meant being fed during the winter on the food pro-

duced by the dominant tenement during the summer {Robertson v.

Hartopp (i88g) 43 Ch, D., at p. 516, per Curiam). In Mellor v.

^patetnan (1669) i Wms. Saund. 343, it was held, that even com-
mon in gross could not be sans nombre ; but this doctrine seems not

to have been followed (see Weekly v. Wildman (1698) 1 Ld. Raym.,

at p. 407, per Powel, J.).]

1257. A right of pannage or pawnage is a right Pannage

to take the droppings of oak, beech, and other trees

growing on the servient tenement, by the mouths of

hogs or swine.

Chiltonw. CorporationofLondon (xilV) 7 Ch. D., at p. 565,/^rJessel, M. R.

[The existence of this right does not prevent the owner of the

trees lopping them, or even cutting them down when ripe {Chil-

ton V. Corporation of Londtn^ ubi sup.).']
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Foidage 1258. A right of foldage is a right to have all or

some of the sheep belonging to the owner of the

servient tenement folded on the dominant tenement.

Anon. Y. B. (i486) i Hen. VII, Pasch. pi. 17.

Anon. Y. B. (14S9) 5 Hen. VII, Mich. pi. 22.

Dickman v. Allen (1690) 2 Ventr. 138.

Brook V. Willet (1793) 2 H. Bl. 224.

[This right is not infrequently confused with the right oi fold-
course^ which is simply an instance of common of pasture for a cer-

tain number, or unlimited number, of sheep {Dickman v. Allen., ubi

sup.; Robinson \. Duleep Singh (1878) II Ch. D. 798). In the

case in i Hen. VII, it was suggested that there could be no right of

foldage in gross ; becajuse the whole object of the right was to im-

prove the land of the owner of the right. But the point was not

decided. It appears from Brook v. Willet, ubi sup., that the right

may exist as a condition of a right of common of pasture..]

'in'! 1; .

Mineral 1259. Rights to minerals include the common or
^'^ ^

exclusive right (^^ of digging or quarrying for stone/'')

clay,W grayeljW sand,W coal,(0 and: other minerals,

in or under the servient tenement,

(a) It may be questioned whether a claim which virtually asserted the

right to destroy the servient' tenement would be good, at any
rate by prescriptiop {Claijton.v. Corby (184.3) 5 Q. B. 415;
Hilton V. Granville (i 844) ibid. 710). But see M. of Salisbury v.

^ Gladstone (i860) 6 H. & N..123, which was, however, a claim

by copyholders. It will be realized, that a cl^im may be limited,

and yet exclusive (Z). of Sutherland \. HeathcoU [1892] I Ch., at

p. 484.)
(b) Maxwells. Martin (1830) 6 Bing. 522.

Constable v. Nicholson (1863) 14 C. B. N. S. 230;
(c) M. of Salisbury v. Gladstone (i860) 6 H. & N. 123.
(d) Duberley v. Page (1788) 2 T. R. 391.
(e) Duberley v. Page, ubi sup.

Blewett V. Tregonning (1835) 3 A. & E. 554. ..
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(f) Co. Litt. 1 22 a.

Sbuttlezoorth v. Le Fleming (1865) 19 C. B. N. S., at p. jog, per

Curiam.

[It must be carefully noted, that the ownership of mines, i. e. min-

eral-bearing strata, is not an incorporeal but a corporeal heredita-

ment, and cannot be claimed by prescription {Wilkinson v. Proud

(1843) II M. & W. 33). .Neither could it pass by grant before

1845 {^' of Sutherland V . Heathcote, ubi sup.^ at p. 483). It is

the right to search for and take away minerals in and from the soil

of another, which is incorporeal.]

1260. Rights to fish (other than franchise or own- Fishing

ership rights) are (i) several fishery in non-tidal waters,

and (ii) common of piscary.

[The inconsistency in the use of words to describe fishing rights

has been mentioned previously, and the practice adopted in this work

explained (see ante^ § 1229, n.).]

1261. A several fishery is the exclusive right of Several

fishing in non-tidal water covering the soil of the ser- ^^ ^'^

vient tenement, and taking away the fish caught.W

Such a right is presumed to include the ownership

of the soil of the servient tenement ; but this pre-

sumption may be rebutted.

W

(a) Co. Litt. izz a.

(b) Smith V. Kemp (1692) 2 Salk. 637, per Lord Holt, C. J.

Scratton v. Brown (1825) 4 B. & C. 485.

Holfordv. Bailey (1846) 8 Q. B. 1000.

Marshall^. Ulleswater Steam Navigation Co. (1863) 3 B. & S. 732.

Fitzgerald \. Firbank [1897] 2 Ch., at p. I o i
,
/^r Ljndley, L. J.

Hanbury v. Jenkins [1901] 2 Ch., at p. 411, per Buckley, L. J.

[This point has been the subject of acute controversy ; and the

rule in the text is alleged (e. g. by Cockburn, C. J., in Marshall v.
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Ulleswater, i^c. Co., ubi sup., at p. 747) to be inconsistent with a

well-known passage in Coke (Co. Litt. 4 b), where Coke says that

on a grant of separalis piscaria " the soile doth not passe." But there

appears to be no inconsistency. If an actual grant is produced, and

a grant of a "fishery" (without more) is shown, Coke's rule ap-

plies (see Hindson \, Ashby [1896] 2 Ch., at p. 10, per Lindley, L, J.,

and Ecroyd v. CouUhard [\.i<)']] ^ Ch. 554). But if the claimant

relies on a presumed conveyance, it will be presumed that this con-

veyance contained words apt to pass the soil. (Z). of Somerset v.

Fogwell (1826) 5 B. & C., at p. 886, ^^r Curiam.^ In such cases,

of course, the owner of the right can bring Trespass against an

intruder {Holfordv. Bailey, ubi sup.) ; and, probably, the same rule

applies where the soil is hot included {Hindson v. Ashby, ubi sup.).

He can also, as we have seen, seize the boats, gear, and tackle of

the intruders, as damage feasants (^(jyW/ v. Champernoon (1631)
Cro. Car. 228). It is difficult, however, to understand how a man
could prescribe for such rights ; for they really amount to a cor-

poreal hereditament.]

Change of
river-bed

1262. The owner of a several fishery in a non-

tidal river which gradiially changes its course, is not

by such change deprived of his exclusive right of

fishing in the river ; even though the ancient boun-

daries of the river can be traced.

Foster v. Wright (1878) 4 C. P. D. 438.

\Semble, the same rule applies to common of piscary. In this

case, the Court distinguished the Mayor of Carlisle v. Graham,

(1869) L. R. 4 Ex. 361 {ante, § 1231).]

Common

ofpiscary
1263. Common of piscary is the right of fish-

ing, in common with the owner or occupier of

the servient tenement, and with or without pther
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persons, in water covering the soil of the servient

tenement.

Co. Litt. 122 a.

Smith V. Kemp (1692) 2 Salk., at p. 638.

[The cases in which common of piscary has been actually

recognized seem to be singularly few ; except in the case of copy-
holders, whose rights can hardly be treated as exactly equivalent to

incorporeal hereditaments, though on enfranchisement such rights

might become true incorporeal hereditaments ( Tilbury v. Siha (i 890)

45 Ch. D. 98). Was the right established in Fit%-gerald v. Fir-

bank (1897) 2 C'- 96 ("exclusive right of fishing" with rod and

line) common of piscary or several fishery ?]

1264. Common of turbary is the right of taking. Turbary

in common with other persons, sufficient quantity of

turves or peat for the purposes of a messuage to which

the right is appendant or appurtenant.W Semble,

there cannot be common of turbary in gross. C")

(a) D. i^ C. of Ely v. Warren (1741) z Atk. 189, fer Lord Hard-

wicke, C.

Peardon v. Underbill (1850) 16 Q. B. 120.

Lascelles v. Ondovi (1877) 2 Q. B. D. 433.

(b) Tyrringham's Cose (1584) 4 Rep., at 37 a.

[The destruction of an ancient messuage, to which rights of tur-

bary and estovers were appurtenant, does not, necessarily, extinguish

such rights, which may attach to a new messuage built to replace the

old ; provided that the change does notMmpose an additional burden

on the servient tenement {A. G. v. Reynolds [1911] 2 K. B. 888).]

1265. Common of estovers is the right of taking Estovers

sufficient wood from the trees growing on the ser-

vient tenement for the repair and fuel of the messuage
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to which the right is appurtenant. Such a right does

not prevent the owner of the servient tenement mak-

ing his profit of the wood ; but if he does not leave

sufficient to satisfy the right of estovers, an action for

damages will lie against him.

Sir Henry Nevil's Case (1570) Plowd., at p. 381.

Luttrel's Case (1601) 4 Rep., at 87 a.

Basset V. Maynard (1601) Cro. Eliz. at 820.

Countess of Arundel y. Steere (1605) Cro. Jac, 25.

[The last' case shows that a claim of estovers for building new
houses on the same tenement may be supported by prescription.]

Game 1266. Rights to gAme (other than fish) are rights,

exclusive or non-exclusive, of hunting, hawking,

coursing, fowling, shodting, and taking away, beasts

and birds upon land in the occupation of another

person.^ Any such right is now subject to the co-

existing right of the occupier of the servient tene-

ment (including the owner if he is also occupier)

to kill ground game under the Ground Game Act,

1880, and the Ground Game (Amendment) Act,

1906.W

(a) Wickham v. Hawker (1840) 7 M. & W. 63.

Graham v. Ewart (1855) 11 Exch., at p. 346, /«r Curiam.

Jeffryes v. ^faw (1865) 19 C. B. N. S. 246 (explaining Gra-
ham V. Ewart, ubi sup., adfin.).

Gearns v. Baker (1875) L. R. 10 Ch. App. 355.
Morgan v. Jackson [1895] i Q. B. 885.

Lowe V. Adams [1901] 2 Ch. 598.

[The extent of the right is a question^ of construction in each case

{Moore -v. Lord Plymouth (1817) 7 Taunt. 614); or, semble., if the

claim is by prescription, a question of fact for the jury.]
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(b) 43 & 44 Vict. (1880) c. 47.
6 Edw. VII (1906) c. 21.

Stanton v. Brown [1900] i Q. B. 671.

Anderson v. Vicary [1900] 2 Q. B. 287,

[As to the compensation for damage claimable by a tenant for

damage to his crops by game, the right to take and kill which is not

vested in him, see ante^ § 783. A grant of a true profit a prendre

'

must be carefully distinguished from a mere license to shoot.]

1267. An occupier over whose land a right of Rights of

sporting exists may, in the absence of express agree-
''^^""*

ment to the contrary, do any act in the bona fide

management of his land ; notwithstanding that such

act may incidentally prejudice the sporting right.

This rule does not extend to acts d,one with the

express intention of causing such prejudice.

Jeffryes v. Evans (1865) ig C. B. N. S.

Gearns v. Baker (1875) L. R. 10 Ch. App. 35?.

owner

1268. The person in whom a right of sporting is Rights of

vested may do any acts upon the land which are 'P"'''"""

reasonably necessary for preserving the enjoyment of

such right ; even though such acts are prima facie

unlawful.

(No. 2) Cope V. Sharpe [191 2] i K. B. 497. ('Reasonably necessary'

mean, such a state of facts that a reasonable ^man would have done

what the defendant did.)

1269. The person in whom a right of sporting is Overioad-

vested is liable to an action for damages and, ii nee- game
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essary, an injunction-, by the occupier of the servient

tenement ; if the owner of the right of sporting, by

artificial means, so increases the game on the servient

tenement as to cause damage to the crops grown

'thereon. Semkk, if he does, the occupier may also

destroy the excess of game.

Birkbeck v. J^aget (i86z) 31 Beav. 403.
Farrerv. Nelson (1885) 15Q. B. D. 258.

[For the difficult question whether such a person is liable (apart

from statute) to his neighbours, see dnU^ Bk. 11, Pt. Ill, § 783.]

ADVOWSONS , /r

Advotason 1270. An »iadvowson is the perpetual right of

patronage of an ecclesiastical benefice/*) Advowsons

may be either presentative (where the right is only

to present a fit clerk to the bishop of diocese),

W

or collative (where the bishop has the right both to

> nominate and to institute).

W

(a) Co. Lict. 1 7 b.

/ J. (p. V. Ewelme Hospital (1853) 17 Beav., at p. 383, per Romilly,
'

'

M. R.

[In the last case, it was suggested by the Court that the term

would, at one time, also have included the right of nomination to a

benefice not strictly ecclesiastical, e. g. eleemosynary or academic]

(b) But where a fit clerk is presented, the right is legal and absolute
'

{Bishop of Exeter v. Marshall ( 1 867) L. R. 3 H. L. 1 7) . It is even

said that it may be exercised by word of mouth (^A. G. v. Brere-

tott (1751) z Ves. Sr., at p. ^2g, per Lord Hardwicke, C).
(c) There was formerly a third kind of advowson, called "donative,"

by virtue of which the patron nominated, instituted, and inducted.

But these are now, if accompanied by cure of souls, converted into

advowsons presentative by the Beirefices' Act, 1 898, s. iz.
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[An advowson, though a " hereditament," and even a " tene-

ment," is not properly described as being " situate at " any particular

place ; though it may pass under such a description, ifthe whole ofthe

circumstances and expressions of the conveyance point to that con-

clusion (Crompton v. Jarratt (1885) 30,Ch. D. 298). An advow-
son is available to satisfy the debts of its owner, both during his

lifetime (Judgments Act 1838, s. ii) and after his death (Tong v.

Robinson (1730) i Bro. P. C. 114, But the creditors' rights are

now, presumably, subject to the restrictions on the sale of advow-
sons imposed by the Benefices Act, 1898 {post, § 1271).]

1271 . No transfer of an advowson isvalid unless:— Restraints

(i) it is registered in the prescribed man- "" "'""''"'

ner in the registry of the diocese (? in

which the church is situated) within one

month from the transfer, or such other

time as the bishop may think fit to allow

;

(ii) it transfers the whole interest of the trans-

feror (except that a life interest may be

reserved to the settlor in a family settle-

ment, and a right of redemption may be

reserved in a mortgage)
;

(iii) more than twelve months have elapsed

since the last institution or admission

to the benefice.

Benefices Act, 1898, s. i (i).

[This enactment put an end to the practice of alienating " next

presentations " ; at one time very common. Semble, such rights of

next presentation as still exist may be exercised, subject to the pro-

visions of the Act. A ' transfer 'does not include any transmission

by operation of law, nor a transfer on the appointment of new
trustees, where no beneficial interest passes (ibid. (6)).]
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No sepa-

rate sale

by auction

1272. No advowson may be offered for sale by

public auction, except in conjunction with a manor,W

or with an estate in land of not less than one hun-

dred acres situate in the same parish as the benefice,

or an adjoining parish, and belonging to the owner

of the advowson. C")

(a) Does this mean strictly appendant or appurtenant to the manor ; or

merely in the same ownership ?

(b) Benefices Act, 1898, s. i (z).

[Breach of this rule renders the breaker liable to a penalty of

;£'iOO, recoverable on summary conviction {ibid.).~\

Nextpresen-
tations and
resignations

1273. No agreement for the exercise of a right

of ecclesiastical patronage in favour or on the nomi-

nation of any particular person, is valid ; nor is any

agreement on the transfer of an advowson valid which

contemplates :
—

(i) the re-transfer- of the advowson

;

(ii) the postponement of the payment of the

consideration for such transfer, or the

payment of interest, until a vacancy, or

for more than three months;

(iii) any payment in respect of the date at which

a vacancy occurs

;

(iv) the resignation of a benefice in favour of

any person.

Ibid. s. I (3).

[This clause aims at putting an end to both the purchase of
" turns " with a view of presenting the purchaser, and the gift of

Digitized by Microsoft®



INCORPOREAL HEREDITAMENTS 727

a living to be held until another candidate is ready. SembU, the

Benefices Act, 1898, does not, except as above stated, affect the

validity of a resignation bond given by a clergyman on his presenta-

tion under the Clergy Resignation Bonds Act, 1824.]

1274. A transfer by act of a private person of a Fold benefice

vacant benefice cannot pass the right to present to

the existing vacancy.

Stephens v. Wall (1569) 3 Dyer, z8z b.

Brookstie's Case (1590) Cro. Eliz. 173.

Fox V. B. of Chester (1829) 6 Bing., at p. 17, per Best, C. J.

[The rule has no application to the Crown (^Stephens v, Wall^

ubi sup.) ; but, even on a grant by the Crown, the next presenta-

tion to the existing vacancy will not pass unless expressly named
(^Case of Bedminster Manor (1571) 3 Dyer, 300 a; Weston's Case

(1576) ibid, 347 a). The vacant turn remains with the grantor or

his personal repr.esentatives {Stephens v, Wdll^ ubi sup.).']

tenances

1275. By the grant of a manor with its appur- 'Appur-

tenances by the Crown, an advowson which is appen-

dant to the manor does not pass ; unless it is expressly

included in the grant.W A similar rule holds in the

case of a demise for years of a manor by a private

person, without mention of "appurtenances." W

(a) De Prsrogativa Regis (17 Edw. II (n. d.)), c. 17.

Gorge's and Dalton's Case (1587) 3 Leon. 196.

Whistler's Case (1613) 10 Rep. 63 a.

(b) Higgins v. Grant (1583) Cro. Eliz. 18.

[Presumably, in spite of the words of the so-called statute, the

doctrine applies to advowsons appendant, ^are : can there be

an advowson appurtenant ? By a temporary severance of an ad-
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vowson from a manor, the advowson becomes a gross; but on

re-union with the manor, it becomes once more appendant {Ive's

Case (1597) 5 Rep., at 11 b; Hartopp's and Cock's Case- (1627)

Hutt. 88; Rooperv. Harrison (1855) 2 Kay & J., at p. log, per

Wood, V. C). For the general rule about the passing of rights

appendant or appurtenant on a conveyance of the dominant tene-

ment, see ante, § 1195.]

Simony 1276. Any purchase of a next presentation by a

clerk with a view to his own presentation, renders

such presentation void, and is a cause of forfeiture

of the turn to the Crown/') But the owner of an

advowson, however small his interest,^ or of the

next presentation,^ may offer himself or other fit

clerk to the bishop for institution.

(a) Simony Act, 171 3, s. 2. (Of course this provision is, so far as

fiiture transactions are concerned, rendered practically unnecessary

y
by s. I (l) of the Benefices Act, i8g8 (ante, § 1271), virhich

' makes the sale of next presentation void in any circumstances.)

Lee V. Merest (1870) 39 L. J. Ecc. 53.

, ^
(b) Sherrard,\. Lord Hgrborough (175,3) Ambl., at p. 166,^ per hori.

Hardvyicke, C.

E. of Albemarle v. Rogers (1796) 7 Bro. P. C. 522 (estate for

years).

Walsh V. B. of Lincoln (1875) L. R. lo C. P. 518 (estate pur
autre vie).

Lowe V. B. of Chester (1883) 10 Q. B. D. 407.
(c) Harris V, Austin (16 13) 3 Bulstr. 36.

Lapse to 1277. Where a beneficed clerk is promoted by the
Crown y Crown, the right to present to the vacancy caused
promotion 'of j

by his promotion passes to the Crown. But the

owner of the next presentation, who has thus been

deprived of his turn, may present to the next vacancy
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of the benefice.^ The fact that the Crown has

itself previously sold the advowson to a private per-

son, does not deprive the Crown of the right to

present on a vacancy caused by promotion.^

(a) Troviardv. Calland (1796) 8 Bro. P. C. 71.

(b) The Queen v. T-ton CosUege (1857) 8 E. & B. 610 {dictum).

[The prerogative of the Crown does not extend to a vacancy
caused by the promotion of an incumbent to a colonial bishopric

erected and constituted solely by the exercise of the prerogative,

^lere : as to a bishopric in Ireland or constituted under Act of
Parliament {The ^een v. Eton College., ubi sup.)

^

1278. No Roman Catholic may present to any Patronage

ofCatholii

and "Jews
ecclesiastical benefice (of the Church of England); "f ^"'^"^"^

and no person holding an advowson or right of pre-

sentation in trust for a Roman Catholic, may present

any clerk to such benefice ;W and no Jew may exercise

official ecclesiastical patronage, or advise the Crown
with regard to the exercise of such patronage,W The
right to exercise Anglican ecclesiastical patronage

vested in or held in trust for Roman Catholics, belongs

to the Universities of Oxford and Cambridge ;W the

right to exercise the ecclesiastical patronage of an of-

fice under the Crown held by a Jew, belongs to the

Archbishop of Canterbury for the time being.

W

(a) I & 2 W. & M. (168.8) c. 26, ss. I & 2'(affirming 3 Jac. I (1605)
c. 5), which gives the division between the universities.

Presentation of Benefices Act, 171 3, s. i.

Church Patronage Act, 1737, s. 5. (This Act avoids all transfers

of advowsons by Catholics, other than bona fide sales to Protes-

tant purchasers.) ^

Roman Catholic ReliefAct, 1829, s, 16,
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(b) Jews Relief Act, 1858, s. 4.

(c) 3 Jac. I (160S) c. 5.

Benefices Act, 1898, s. 7.

(d) Jews ReliefAct^ 1858, s. 4.

Lapse on 1279. If the patron of an ecclesiastical benefice
vacancy.

allows it to remain vacant for six calendar months,

the ordinary of the diocese (not being himself the

patron) may present and institute at any time within

the next six months.W If such ordinary does not

present within such period, or is not entitled to pre-

sent, the archbishop of the province (not being patron

or ordinary) may present at any time within a further

period of six months. C") If such archbishop is not

entitled to present, or does not present, within such

further period, the right of presentation for that turn

lapses to the Crown.W But the patron may present

at any time before the benefice has been filled. (""^

(a) Statute of Provisors (25 Edw. Ill (13 51) st. 4).

Ordinance for the Clergy (25 Edw. Ill (1351) st. 6) c. 7.

Archbishop of YorVs and Willoclf s Case (1573) 3 Dyer, 327 b.

Catesby's Case (1606) 6 Rep. 61 b.

[If the vacancy is caused by resignation or deprivation, the

patron's period only begins to run from receipt by him of notice

of the vacancy (13 Eliz. (1571) c. 12, s. 7; Clergy Discipline

Act, 1892, s. 6 (3)). So also, if the bishpp refuses the patron's

presentee for illiteracy,(but noli for crime), the period of lapse will

be suspended until notice of such refusal is given to the patron

(Hale V. B. of Exeter (169 1) 2 Salk. 539).]

(b) BedittfieU v. Abp. of Canterbury (1570) 3 Dyer, 292 b.

Grendon v. B. of Lincoln (1575) Plowd., at p. 498.
Lancaster v. Lowe (1615) Cro. Jac.i at p. 93.
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(c) Statute of Provisors, uii sup.

(d) The King v. B. of Winton (1604.) Cro. Jac. 53.
Booton V. B. of Rochester (1618) Hutt. 24.

[There appears to be some doubt whether a presentation by the
patron is good if the turn has lapsed to the Crown {Cumber v. Ep.
Chichester (1608) Cro. Jac. 216). Where there has been a refusal

of the bishop to institute or admit, the period which has elapsed

between the presentation and the refusal is not counted for purposes
of lapse ; nor, if there is an appeal against the refusal, is the time
between refusal and the decision of the appeal counted (Benefices

Act, 1898, s. 5). The question of vacancy or plenarty of the bene-
fice is for the ecclesiastical court (25 Edw. Ill (135 1) st. VI, c. 8).]

TITHE RENT CHARGE

1280. Tithe rent charge is an annual sum of Tithe rent

money charged upon and issuing out of land for- ' "^^^

merly subject to a claim of tithes, in lieu of such

tithes.

Walsh V. Trimmer (1867) L. R. 2 H. L. 208.

[Tithes, or the tenth part of the produce of land, were claimable

as of common right by the ordinary of the parish from all land

therein, i. e. it was presumed that all land was subject to the claim.

Many exemptions were, however, recognized, e. g. certain lands

formerly held by ecclesiastical corporations were exempt, a rAodus or

composition in lieu of tithe might be validly agreed on, or, simply

as the result of long de facto exemption, a legal release might be

presumed (fixed by the Tithe Act, 1832, s. i, at sixty years, or

two occupations of the claimant's benefice and three years more,

whichever is the longer period). Tithes were described as "great,"

i. e. those of hay, corn, and wood, or " small " (or " privy "), i. e.

those of other produce. The former, or the equivalent for them,

may be in lay hands, which fact makes them properly the subject

of this work. . The inconveniences attendant upon the taking of

tithes in kind led to the passing of a series of statutes (known as

the Tithe Acts, 1836 to 1891) having for their object the commu-
tation of tithes in kind into an annual rent charge, varying with the
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price of corn, formerly the chief subject of tithe. It will be noted,

however, that the commutation is of the liability to tithes, not of the

tithe actually taken ; and, consequently, as new land is brought into

cultivation, it becomes (subject to § § 1 283, 1 284) liable to tithe rent

charge (Walsh v. Trimmer, ubi sup.). It should be noted also, that

the Comiiiutation Acts do not apply to tithes of fish or fishing, per-

sonal tithes, or mineral tithes ; except where there is a parochial

agreement approved by the Board of Agriculture and Fisheries

(Tithe Act, 1836, s. 90), by which the commutation of tithes is

now effected (Board of Agriculture Act, 1889, *• '^1 ^^^ Bched. I,

Pt. II).]

Liabilityfor 1281. Tithe rent charge is payable by the owner

of the land subject to the charge ; and any contract

made since 26th March, 1891, between the owner

and the occupier of such land, for the payment of

the charge by the occupier, is void. If a contract

to that effect was entered into before that date, the

occupier is not bound by it ; but he is liable to pay

to the owner of the land such sum as such owner

shall have properly paid on account of the charge

agreed to be paid by the occupier.

Tithe Act, 1891, ss. i, 9 (i).

[For the definition of " owner " see Tithe Act, 1836, s. 12.J

Recovery of 1282. The owucr of tithe rent charge (other than

a charge payable under the Extraordinary Tithe Re-

demption Act, 1886, or a charge representing tithes

on gated or stinted pasture, or a sum or rate assessed

as tithe on common rights of pasture) may recover
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the charge, either by distress (where the land subject

to the charge is occupied by the owner of such land)

or by the appointment of a receiver of the rents and

profits of the land (where the owner of the land is

not in occupation).W There is no personal liability

(apart from express contract) for the payment of ordi-

nary tithe rent charge.^

(a) Tithe Act, 1891, s. z.

[The distress is effected through the officer of the County Court,

who exercises the powers conferred on the owners of tithe rent

charge by ss. 81-85 of the Tithe Act, 1836, which include the

power to obtain possession of the land if there is no sufficient dis-

tress. Not more than two years' arrears may be recovered (Tithe

Act, 1891, s. 10 (i)).]

(b) Titiie Act, 1836, s. 81.

Tithe Act, 1891, s. 2 (9).

excess

1283. Where the County Court is satisfied that Remission of

the sum claimed as tithe rent charge in proceedings

under § 1282 exceeds two-thirds of the value of the

lands on which it is charged, being lands used

solely for agricultural or pastoral purposes, or for

the growth of timber or underwood, for the twelve

months preceding the date on which it fell due, the

Court must remit such excess.

Tithe Act, 1891, s. 8.

[The section contains various provisions for relieving the owner

of the tithe rent charge of a corresponding proportion of rates, for,

apportioning the remission between the owners of various charges
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on the same land, and for the case of special apportionment of the

charge on different parts of land out of the whole of which the

tithes which it represents were formerly payable.]

Extraordi- 1284. An "extraordinary tithe rent charge" is

"renilhar e
^^ annual sum charged on and issuing out of land

formerly subject to an. extraordinary charge under

the Tithe Act, 1836, in lieu of liability to such

charge.W Subject to any agreement made before the

25th June, 1886, such charge is payable by the

landlord (""^ of the land subject thereto. Such ex-

traordinary tithe^ rent charge is a first charge on the

land subject to it ; it is recoverable by action as well

as in the manner applicable to ordinary tithe rent

charge (§ 1 282, ante) ; and it is not subject to any pa-

rochial, county, or other rate, charge, or assessment.W

(a) Extraordinary Tithe Redemption Act, 1886, s. 3.

(b) Ibid., s. 7. (There is no definition of the term "landlord " in the

Act; but the definition given of " landowner " seems to agree

with that referred to above in § 1281, n.)

(c) Ibid., s. 4.

[Extraordinary tithe rent charge represents a charge reserved by

the Tithe Act, 1836, s. 42, to be claimed by the tithe-owner in re-

spect of land newly cultivated in a specially profitable way, e. g. as

hop grounds, orchards, fruit plantations, and market gardens. This

charge was abolished in 1 886, as regards land newly cultivated after

the passing of that Act ; but it was provided by the Act that the Land
Comjnissioners (now the Board of Agriculture) should value the

capital liability then existing in respect of it throughout the country,

and assess on the land liable a perpetual rent charge equivalent to

4 per cent, per annum on such capital value. Thus the charge under

the Act only applies to land cultivated before the passing of the Act
in the manner specified.]
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1285. No ordinary tithe rent charge is m^ged or Merger

extinguished by implication of law in any estate of

which the person for the time being entitled to such

rent ctiarge may be seised or possessed in the land

subject to the charge.W But the owner in pwsse^ion

in fee simple or fee tail, or tbe person having 'the

power of acquiring or disposing of the fee simple,

whether legal or equitable, of such rent charge, may,

by signed and sealed declaration, approved by the

Board of Agriculture, release, assign, or otherwise

dis'pose of the same, so as to cause a merger thereof

in the freehold and inheritance of the land subject

to the charge-C") And where such tithe rent charge

and the land subject thereto are settled to the same

uses, the owner of an estate for life, legal or equi-

table, in both the land and the charge, has similar

powers.^ Where tithe rent charge is merged under

these provisions, all existing incumbrances on the

charge become incumbrances on the inheritance of

the land.W
^'^^

(a) Tithe Act, 1836, s. 71. w^V (,i

(b) Hid. ,-,.

; ,
, Tithe Act, 1838, s. I.

;"•" '"' '

''
;';,:'''^' Tithe Act. 1846, s. 19;

''-^•'>"

30(1
||^j,g approval of the Board of Agriculture is conclusive of the

title to make the merger {fp^alier v. Befitley (1852) 9 Ha. 629). ]

(c) Tithfc Act, i8j8,s. 3. •

(d) Tithe Act, 18^9,3. !.'::'«>) 'i ""!''

[These provisions apply equaHy tb copyholds of inheritance or

for life (Tithe Act, 1838, s. 4; 1839, s. 7). There appears to be

no provision as to the merger of extraordinary tithe rent charge.]

B B
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Redempion 1286. The owner of, or any person interested in,

charge"" ^^^^ subject to extraordinary tithe rent charge, at his

own option,(^) the owner of the land subject to an

ordinary tithe rent charge not exceeding twenty shil-

lings,s or the owner of such charge, at his own op-

tion,W and the owner of land; subject to an ordinary

tithe rent charge exceeding twenty shillings, with the

concurrence of the owner of the rent charge,W niay

redeem or .cause to be redeemed such rent charge

with) the approval of the Board of Agriculture, in

manner provided by the Tithe Acts, 1836 to 1891.

1')3fd;.,§ (a) Extraordinary Tithe Redemption Act, 1886', s. 5.

r' ^ r -

[In this case, 'the redemption money is simply the capital value

of the liability ias estimated by the Board under § 1 284, n. In the case

of charge payaWe to an incumbent of a .benefice, the redemption

money is paid to the Commissioners of Queen Anne's Bounty. In

othei* Cases it is paid to an • absolute owner, or into the Bank of

England (Z^^.).]
:}g-i, o-ryrt;v: •-(',.

3fr; iU; (b) Tithe Act, 1878, s,
,3,j,;ty !,j,

He [The redemption monpy is here twenty-five times the amount of
the charge {ibid.).'\

^^^

(c) Ibid. s. 4. fjj^i;, ,,,; 3rlHT

[The consents of the bishop and patron are required when the

charge exceeds twenty ^shillings, ancj is received by the incumbent of

a benefice as such (Tithe Act, 1878, s. 4). Where the land is so

sub-divided for bijilding or other purposes that the charge cannot

conveniently be apportioned, the Board may, on application of the

Owner of the charge, direct redemption on payment of a sum not

exceeding twenty-five times the amount of the charge (ibid. s. 5).
Where land is acquired for certain public purposes (e. g. church,

cemetery, public elementary school, municipal building, artizans'

dwellings, sewage farm, water works), the promoters of the scheme
must redeem the charge on payment of twenty-five tijnes.its amount
(Tithe Act, 1878, s. 1).]
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RENT CHARGE (OTHER THAN TITHE RENT
CHARGE)

1287. A rent charge (not being a tithe rent Rent charge

charge) is an annual sum of money or other render

charged on and issuing out of land, or an estate in

land, and payable by the terre-tenant of the land,

but not by way of service to a reversioner.

Litt. s. 218.

Co. litt. 143 b-147 b.

[Rents charge played a much more important part in former

times than now, when the repeal of the Usury Acts and the ap-

pearance of many other fortns of investment have rendered them
of less importance. They were contrasted from early titnes with

rents service, i. e. rents reserved on the creation of tenure. Rents

not incident to tenure could not be recovered by distress; unless

they were granted with a clause giving a right of distress, in which

latter case the rent was known as a *' rent charge," while a rent not

recoverable by distress was known as a "rent seek." The passages

above referred to, however, show that the grant of an express power

of distress to recover a non-tenurial rent was well known in the

fifteenth century ; but it is only comparatively recently that such

power has been made independent of express grant. The distinc-

tion between rents charge (in the older sense) and rents seek is now
obsolete (Landlord and Tenant Act, 1730, s. 5).]

1288. In addition to the statutory remedies of Personal

distress and eviction (§ 1289), and any equitable
^^^^'J^^,

remedy in respect of the land (§ 1290), the person

entitled to a rent charge may, in the absence of ex-

press provision to the contrary, recover the amount
B sa
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thereof from the terre-tenant of the land (including

a mortgagee) ' by action of debti,

Litt. ss. Z19, Z20, 233, 238.

Co., Litt. 144 b-147 b.

Tihomatv. Sylvester (1873) L. R. 8 Q. B. 368.

.Ckristie v. Barker (1884) 53 L.J. gi. B. 537.
Pertzaee V. Towhsend [ii<)S] 2 g(. B. 129.

Re HerhagiK RenVs [ 1 896] 2 Gh. 8 1 1 . '

Folefs Charity v. Corporation of Dudley [1910] I K. B. 317.

Oindiff\. Fitz-dtnmons \\^\\\ i K. B. 513.

Presumably the terre-tenant is only liable for rent which accrues

due during his tenancy {Fair/af^ , v.. Derby (^ij08) 2 Vera. 612).

But, subject to that restriction, his liabijisy is not limited by the

value of the profits which he has actually received (Re Herbage

Rents, ubi sup.^ ^f>l^!jj's.(^arj,ty y. Dudley, tt.bi sup.).,. Ajnd an owner

of pa^rt of the land subject to the; charge can be sued, in respect of

tfje whole arrears (Bqotk,v.. S^M (1884) ji L. T. 3,95),; being

Ipft to his ^c|tion to recover a proportion friom the owners of the

rest (Christie v. B(ir.k,^r, u^i sup.). But a tenj^pt for years at a r^ck

rent js not 3 " t?rre-teiiant" for purposes of this § {Re Herbage

Rents, ubi sup^) ; thoijgl?, a mortgagee in fee is, even though he has

never entered {Cundiffv. Fiizrsimmons [191 1] i K- B. 513). It is

said by Coke (Co. Litt. 144 b) that no personal remedy lies for the

recovery of a rent granted. f|ir," owelty " (equality) of partition, or

of such, a reflt as can he, cijesited. without deed.]

Recovery by 1289. The person entitled to a rent charge cre-

ated since 1881 may, subject to all interests having

priority to the charge, if payment is in arrear for

twenty-one days, enter upon the land subject to the

charge, and distrain thereon for such arrears and

costs, and, if payment is in arrear for forty days,

enter into possessioa and hold such land, or any part

thereof, and take, the income thereof, without im-
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peachment of waste, until all arrears are fully paid,

and, whether taking possession or not, may demise

the land, or any part thereof, to a trustee for a term

of years upon trust to raise such arrears.W The per-

son entitled to a rent charge created before 1881,

may distrain for arrears ; but has not the other

remedies above specified in this §.('')

(a) Conveyancing Act, 1881, s. 44.
(b) Landlord and Tenant Act, 1730, s. 5.

[The remedies given by the Conveyancing Act, 1881, s. 44, are

Strictly confined to the extent to which these remedies " might

have been conferred by the instrument under which the (rent)

arises." ^are : Can the owner of a rent charge distrain on the

goods of strangers ? For an anticipation by the Court of Chancery

of part of these statutory remedies, see Foster v. Foster (1700) 2

Vern. 386.]

1290. In addition to the remedies described in Equitable

§§ 1 288, 1 289, the Court, in the exercise of its equi-
'''^^'^'"

table jurisdiction, may, on the application of the

owner of the rent charge, order a sale or mortgage

of the estate out of which the rent charge issues, in

order to raise arrears thereof.

Cupitv. Jackson (1824) 13 Price, 721.

Hamiro v. Hambro [1894] 2 Ch. 564.

[In both these cases the settlements were made before 1882;

but, though the decision in the latter was given many years after the

passing of the Conveyancing Act, 1881, the Court made no ex-

ception in respect of rents chaigC; coming within s. 44 of that

Act.]
•
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No action 1291. [Semble) the owner of a rent charge can-

of waste by ^^^ brinff an action to restrain waste by the terre-
rent-charger o '

tenant.

Sandeman v. Rushton (1891) 61 L. J. Ch. 136.

Release of 1292. Notwithstanding the release by the owner

of the rent charge of a portion of the land on which

it is chargeable, the owner of the residue of the land

will be liable to pay such part of the charge as is pro-

portionate to such residue.

Co. Litt. 148 a.

Law of Property and Amendment Act, 185:9, s. 10.

Booth V. Smith (1884) 14 Q. B. D. 318.

[If the owner of the unreleased part of the land joins in the re-

lease, his part remains liable for the whole charge {Price v. John

[1905] I Ch. 744).]

Division and 1293. A rent charge is divisible ;W but the pur-

Th^'*'°"
chase by the owner of the rent charge of part of the

land subject to the charge will extinguish the charge

entirely.W
(a) Co. Litt. 148 !a.

Jrds V. Watkins (1597) Cro. Eliz. 637, 651.

(b) Litt. s. 222.

Dennett \. Pass (1834) ' ^ing. N. C. 388. (But see Knight v.

Calthorpe (1685) i Vern. 347.)

[The ryle is otherwise when the part of the land comes to the

owner of the rent charge by operation of law (Litt. s. 224).

^are: whether the personal remedy is gone (Co. Litt. 150 a).

A rent charge (including a tithe rent charge) is apportionable day

by day in respect of time ; but the person liable to pay it is not

bound to pay any apportioned part until the ordinary day for pay-

ment arrives (Apportionment Act, 1870, ss. 2, 3).]
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1294. Any perpetual rent charge (not being a Redemption

tithe rent charge or a rent reserved on a sale or ''f'^'"'^'

lease or made payable under a grant or license for

building purposes) may be redeemed by the owner
of the land subject thereto, on payment or tender to

the person absolutely entitled thereto, or entitled to

dispose thereof absolutely or to give an absolute dis-

charge for the capital value thereof, of the amount

of money certified by the Board of Agriculture as the

redemption value thereof.

/ Conveyancing Act, 1881, s. 45.

OFFICES

1295. An office, for the purposes of this Title, o#a

consists of the right to perform certain duties in

connection with land, and to take such salary, fees,

and perquisites therefor or in connection therewith,

during such period, as may be prescribed by the grant

creating the office or sanctioned by custom.

Litt. s. 378.
Co. Litt. 233.

[It was of the essence of feudalism, that functions, which we
should now consider to be properly functions of the State, should

be performed by subjects in connection with the tenure of land, and

be remunerated either out of the profits of the land or the fees paid

by persons resorting to the offices. Thus these offices came to be

regarded as private property, and were freely bought and sold. At
the close of the Middle Ages, a strong effort was made to put an

end to this practice, by the Sale of Offices Act, 1551, which pro-

hibited the traffic in offices concerned with the administration of

justice, the receipt or disbursement of the royal revenue, and the

management or custody of the royal domains or places of national
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defence. But offices of inheritance then actually in the hands of

subjects, and forest and manorial offices, were expressly excepted

(s. 3) 5 and an exception was also made (s. 7) of judicial paltronage.

As the result of a long course of political and economic reform,

most of the excepted offices, other than those of a purely ceremonial

character, have been converted into offices held at pleasure or during

good behaviour ; but thfe offices of various franchises which still sur-

vive (§§ 1205, 1208, 1209, 1215, and see Godbolt's Case (1577) 4
Leon. 33), of which the most conspicuous is the stewardship of a

manor, render it necessary to deal briefly with the topic. Whether
an owner of land can attach to it a new proprietary office of a purely^

private character, is a question on which there does not appear to have

been any decision; but, on general principles (ante, §§ 1188, 1201),

the answer would seem to be in the negative. Strictly, an office

can only be created or transferred by deed. But an appointment by

deed may be presumied on -evidence of holding '{McMahon v. Len-

nard (1858) 6 H. L. C. 970).]

Reversion- 1297. Subject to any express or implied statutory

• prohibition, a grant df an office in reversion by a

private person is good.

Toung V. Stowell (1632) Cro. Car. 279.

[It was held in Reynel's Case (1612) 9 Rep. 94 b, that a grant for

years of an office requiring the exercise of trust or discretion was void.

But that was a Crown office, ^ate : as to a private office.]

Discharge of 1298. Where there is no fee or profit attached to

the holding of an office, the holder thereof may be

discharged by the grantor before his (the holder's)

interest has expired. Where a fee or profit is at-

tached, the rule is the other way.

Co. Litt. 233.

Harvyv. N^ew^n (1601) Cro. Eliz. 859.
Bartlett\. Downes (1825) 3 B. & C. 616.
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1299. To every grant of an office an itfiplied con- implied con-

dition is annexed for the due performance by the Hhaviour'

grantee of the duties of the office ; and breach of

such a condition upon request of performance is a

cause of forfeiture.W Acceptance of an incompatible

office is also a cause of forfeiture. C")

(a) Lite. s. 37g.

Co. Litt. 233 b.

Earl of Shrewsbury^ s Case (1610) 9 Rep. 50.

Bennet v. Easedqle (l6z6) Cro. Car. 55.

(b) R. V. Pattesott (1832) 4 B. & Ad. 9.

[Forfeiture by^a tenant in tail is a forfeiture of the entire office

;

but forfeiture by a holder for life of an inheritable office is only for-

feiture of the life interest (NeviPs Case (1604) 7 Rep. 33 a). If the

office is one which could be surrendered by the holder at pleasure,

the forfeiture takes place at once on the acceptance of an incom-

patible office ; if not, the office is not actually vacated till amotion

(R. V. Patteson^ ubi sup.').']

1300. Whether the grantee of an office has power Alienation of

to alienate it, is a question of construction of the terms
''^"

of the grant. If the grantee has power to alienate,

he has power to appoint deputies.

Earl of Shrewsbury' s Case, ubi sup., at 48 b.

[Where the office involves the exercise of special skill, there is a

presumption against its alienability (&> Henry NeviPs Case (1570)

Plowd. 379).]

BB3
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TITLE X — CUSTOMARY RIGHTS OVER
LAND

Customary 1301. A right in the nature of an easement over
'"'•^*' land may be claimed on the ground of immemorial

custom by a person on behalf of himself and other

members of a limited but indeterminate class, defined

by reference to locality, independently of the occupa-

tion or ownership of any dominant tenement.^ A
right in the nature of a profit a prendre (other than

a mining right W or a right under a manorial cus-

tom) (*=) cannot be so claimed ; W at any rate except

upon payment of a reasonable fee.W A customary

right over land will be construed strictly/')

(a) Abbot V. Weekly (1665) I Lev. 176.
^ Fitch V. Rawling (1795) z H. Bl. 393.

Tyson v. Smith (1838) 9 A. & E. 406 (Here the restricdon of

locality was very vague).

Mounsey v. Ismay (1863) i H. & C. 729.
Bourke v. Davis (1889) 44 Ch. D., at p. 120, per Kay, J.

Mercer v. Denne [1905] 2 Ch. 538.

\_Edwards v. 'Jenkins [1896] i Ch. 308, in which Kekewich, J.,

decided that a customary right of user of land could not be claimed

on behalf of the inhabitants of three adjacent parishes, is probably

wrong.]

(b) Rogers V. Brentofi (1847) 10 Q. B. 26.

Ivimey v. Stocker (1866) L. R. 1 Ch. App., at p. 403, per Lord
Cranworth, L. C. ("any persons").

(c) Copyhold customs are really only a method of dividing the owner-

ship of the soil between the lord and his tenants ; they bear little

analogy to the so-called "freehold customs" treated in this

Title, For the rules affecting copyhold customs, see ante. Tide
V, especially § 1091.

Digitized by Microsoft®



CUSTOMARY RIGHTS OVER LAND 745

(d) Gatewara's Case (1607) 6 Rep. 59 b.

Grimstead v. Marlowe (1792) 4 T. R. 717.
Lleady. Jones (1848) 6 C. B. 81.

Bland V. Lipscombe (1854) 4 E. & B. 713 n.

Allgood V. Gibson (1876) 34 L. T. 883.
Fitzhardinge v. Purcell [1908] z Ch., at p. \(>i, per Parker, J.

(e) Mills V. Mayor of Colchester (1867) L. R. 2 C. P., at p. 484,
per Curiam.

Sowerby v. Coleman (1867) L. R. 2 Exch., at p. 100, per Chan-

nell, B.

(f) Rogers v. Brenton, ubi sup., at p. 57.

[Customary rights of user stand midway between true ease-

ments (ante.^ §§ 1237—1251) and public rights in respect of land,

which are not the subject of this work. They differ from the

former, in that they are not claimed in respect of a dominant tene-

ment (which every true easement is), and are, probably, inalienable

and inextinguishable, except by statute. They differ from public

rights, because they are restricted to a definite local class, and can

be directly enforced by individuals, without the co-operation of the

Crown or the Attorney General. Courts of First Instance have

held that customary rights are not within the Prescription Act,

1832 ; notwithstanding the express words of s. 2 {Mounsey v. hmay

(1865) 3 H. & C. 486). But this view has been questioned in

the Court of Appeal {Mercer v. Denne [1905] 2 Ch., at p. 586).]

1302. Such a claim must be reasonable in its Must be

character and extent— i. e. it must not tend to the

destruction of the servient tenement or of the own-

er's beneficial enjoyment thereof.

Millecbamp v. Johnson (1746) Willes, 205 n.

Taylor v. Devey (1837) 7 A. & E. 409.

Tyson V. Smith (1838) 9 A.'& E., at pp. 421-2, per Curiam.

Sowerby v. Coleman (1867) L. R. 2 Exch. 96.

Halls. Nottingham (1875) i Ex. D., at p. 4, per Cleasby, B.

[It is on this ground that it has been held, that a claim by cus-

tom to a right in the nature of a profit a prendre is bad {Sowerby v.

Coleman, ubi sup., at p. 98). For examples of customary rights

which have been regarded as reasonable, see Appendix to this Title.]
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No aban- 1303. Customary rights once proved to exist can
donment ^^^ j^^ abolished by Act of Parliament ; but long

continued non-user may be evidence against the

alleged existence of such rights.

Hammerton v. Honey (1876) 24 W. R., at p. 604, ptr Jessel, M. R.

\8calei V. Key (1840) 11 A. & E. 819, sometimes quoted as in-

consistent with the latter part of this §, was not a case of custom

affecting rights over land.]

Addendum to Title X

The following customary rights of user of land have been sup-

ported by the Courts.

1. A right to draw water from a spring for domestic purposes,

(Such a right is not in the nature of a profit a prendre.')

Race V. ^ar<((i853) 4 E. & B. 702.

2. A right of way.

Foxallv. ^enables (1590) Cro. Eliz. 180.

Brocklebanky. Thompson [1903] 2 Ch. 344.

3. A right to play games and indulge in pastimes to a reasonable

extent.

Abbot V. Weekly (1665) I Lev. 176 (dances).

Fitch y. Rawling (1795) 2 H. Bl. 393 (cricket).

Mounsey v. Isfaay (1863) i H. & C. 729 ,
(horse races).

Hallw. Nottingham (1875) i Ex. D. i (dances).

4. A right to take walking (? riding) exercise.

Abercromby \. Fermoy Commrs. [1900] i Ir. R. 302.

[A jus spatiandi cannot be acquired as a true easement {Interna-

tional Tea Stores v. Hobhs [i()Oi~\ 2 Ch., at p. 172; A. G. v.Antro-

hus [1905] 2 Ch., at p. 198, per Farwell,
J.).]
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5. A right to deposit oysters or nets on the foreshore.

Truro Corporation v. Rome [1901] i K. B. 870 (oysters).

Mercer v. Denne [1905] 2 Ch. 538 (nets).

6. A right to erect booths during a fair.

Tyson v. Smith (1838) 9 A. & E. 406.

[It may be doubted whether this Hght would, at the pr0$eMti day

be recognized to the extent allowed in Tyson v. Smith, But it

would probably be recognized in favour of a strictly limited class.]

7. A right to perambulate parish boundaries.

Goodday V. Michell (1595) Crp. Elia. 441.
Taylor v. Devey (1837) 7 A. & E. 409.

[The customs by which the owner of a mill can compel the in-

habitants of a district to bring their corn to be ground (^Cort v. Birk-

beck (1779) I Doug. 218; Richardson v. Walker {lia^) a B. & C.

827), known in Scotland as "thirlage," and by wJnich tlje inhabi-

tants of a parish can compel the, owner of the great tithes to keep a

bull or boar for the use of the parish (Launchbury v.. Mfde [1898]
2 Ch. 120), cannot be properly classed as giving rise to customary

rights of user of land, thougih they have a Ipqal ppera;ion.j]
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TITLE XI— EQUITABLE INTERESTS AIN
LAND

Equitable 1304. An equitable interest in land is a right to

some advantage derived froin a corporeal or incor-

poreal hereditament, the legal ownership of which

is vested, wholly of" partially, in some person or per-

sons other than the peirson or persons having the

equitable interest.

[Equitable interests arose, as is well known, from the desire to

crfeate interests in land which, while conferring all the profitable con-

sequences of land-owhership, should be free from the onerous

features attaching to the legal estate,. Such a desire was wholly

inconsistent with feudal principles, and was, accordingly, for long

ignored by the common law courts. But, favoured by the power-

ful protection of the Cburt of Chancery, the ' use, tirust, or confidence

'

of land (as the early equitable interests were called) rapidly estab-^

lished itself in practice ; and its existence was clearly recognized by

the legislature before the end of the fourteenth century (cf. 50 Edw.
Ill (1376) c. 6). From that date, despite the steady refusal of the

common law courts to recognize them, uses of land occupied more
. and more of the attention of Parliament, which, instead of attempt-

ing to repress them, at first contented itself with gradually assimilat-

ing them to legal, estates (e. g. 15 Ric. II (1391) c. 5, s. 4
(Mortmain); i Ric. Ill (1483) c. i (Sale); 4 Hen. VII (1488)
c. 17 (Wardship) ; and 19 Hen VII. (1503) c. 15 (Debts, Reliefs,

Heriots, &c.)). Had this process been continued, the difference be-

tween the legal estate and the equitable interest would have gradu-

ally disappeared ; but the exigencies of politics demanded a more
drastic measure, and, in the year 1535, the Statute of Uses (27
Hen. VIII, c. 10) attempted to destroy equitable interests in land at

a blow, by enacting (s. i) that they should be deemed to be legal

estates. As is well known, the statute in the end failed completely

to effect this part of its object (if indeed its framers really had this
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object in view). For the Court of Chancery, determined to preserve

what had, in fact, become a national institution, ultimately enforced,

as equitable interests, three classes of uses of land not 'executed ' by
the statute. These were— (i) uses of existing leaseholds (because

no one could be ' seised ' of a term of years), (ii) active uses, i. e.

uses in which the feoffee, or legal owner, had active duties to per-

form, and (iii) ' uses upon uses,' i. e. uses limited out of previously

created uses. All these are now, more commonly, called ' trusts '

;

but it is important to remember, that no technical words are neces-

sary to express the idea of a fiduciary relation. Thus the institution

of equitable interests recovered from what was at first thought to be

a fatal blow, and indeed soon included interests protected by the

Court of Chancery, but not created by way of trust, such as equities

of redemption, and interests under contracts of sale and lease. Now
that the onerous incidents attaching to the legal estate have largely

disappeared, it has frequently been suggested that'the separate exist-

ence of the equitable interest is unnecessary., But, in the absence

of a system of hypothec, and a developed law of guardianship, it

seems desirable to have some means by which mari-ied women, in-

fants, and persons of unsound mind or feeble capacity, may derive

maintenance from land, without being burdened with the cares of

legal ownership. It should, however, be carefully remembered, as

a matter of conveyancing, that a limitation of the first use (" to A.

to the use of B.") still giveis the cestui que use the legal estate by
force of the statute, if-in fact the donor had the legal estate.]

1305. Equitable interests in land may arise from : classes of

(i) the limitation of any interest in land to a ^?«jj°^^^^

person or persons with the expressed or

inferred intent that, or a declaration by the

owner of any interest in land that, such in-

terest shall be held in whole or in part for

the benefit of some other person or persons

(Trust);

(ii) the limitation of any interest in land to a

person or persons to secure the payment of

money or money's worth (Right or Equity

of Redemption)

;
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•^ (iii) the making for value of a contract (ex-

7J n,
press or implied) by the owner of any inter-

.i.irvjfl) est in land to transfer that interest or any

"
'"'

less interest to another person ;

' (iv) the creation by testamienitaisyj dfapositiony

or by rrieans of an agreement (express or

;
: ,! .>fimplied):, for value, by^ the ow^ner of an

interest in land, of any charge thereon,

in fayour of another person

;

(v) the negligent or fraudulent act of the

owiipr of an interest in land, by reason

whereof another person has reasonably

believed himsell" to apquire, for valuable

consideration, a legal inti^est in the land.

[In the above cases, (i) the person for whose bene-

fit the limitation or declaration is made or deemed

to be made, (ii) the person entitled to redeem the

mor,tg;|^§6)i properrty, (iii)^the person who has con-

tracted t© acquire,the interest, ( iv ) ; thfl pi^rsojoj in whose

favour the charge is agreed to be created, and (v) the

persQA who h^ss piurchased in reliance on thie conduct

o^the owner, are said to have equitable iaterests.]

16? .. /\.>i\}f,

Similarity of 1306. Generally speaking, as regards rules of
legal and inheritance,^ limitation, and constPttction-W! rules
equttabu ' ' '

interests of Validity and invalidity,^ the varieties of interest

whi<jh can be created,!^) the incidence of cur-

tesy, dower, and other similar Glaims,W and the
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liability for the debts of their owners,^^ equitable

interests are subject to the same law as the cor-

poreal or incorporeal hereditaments out of which
they are limited.

(a) £lunt V. Clark (1657) 2 Sid. 61 (surrenderee of copyhold).

Blackburn v. Graves (1673) i Mod. loz (do.).

Edzotny. Thomas (1687) I Vem. 489 (trust).

Fatocet V. Lowther (1751) z Ves. Sen., at p. 304, per Lord Hard-

wicke, C. (equity of redemption).

Thrash V. Wood (1839) 4 My. & Cr. 324 (trust).

Re Hudson [1908] i Gli. 655 (trust).

[The exception from this rule is the case of the purely executory

trust, which does not follow a special custom of descent {Roberts v.

Dixwell (1738) I Atk. 607). An equitable interest in an incorpo-

real hereditament would be within the rule of the text ; because the

incorporeal hereditament itself would follow the descent of the ser-

vient tenement— at least where it issued out of the land {Randall

V. "Jenkins (1673) i Mod. 96; Edwin v. Thomas^ ubi sup., per

Jeffreys, C.).]

(b) E. g. the Rule in Shelley's Case {Richardson ^i. Harrison {ii%^)

16 Q. B. D. 85). But here, again, executory trusts are an ex-

ception; if the result of applying the rule would be to defeat the

setdor's intention (^Roberts v. Dixtoell, ubi sup.). Also the Rule

of Merger {ante, § 1041) applies where both interests are equi-

table, by analogy to law {Brandon v. Brandon (1862) 31 L. J.

Ch., at p. 49, per Kindersley, V. C.) ; but, in the case of equi-

table interests, the Court is even readier than where the interests

are legal, to find reasons for preventing merger ( Whittle v. Henning

(1848) 2 Ph. 731).
Re Averill [1898] i Ch. 523 (class gifts).

(c) E. g. the Rule against Perpetuities {Abhiss v. Burney (1880) 17 Ch.

D. 11), the so-called Rule against Double Possibilities {Re Nash

[1910] I Ch. i), the Rules against Accumulation (Accumulation

Acts 1800 and 1892), the Rule against Mortmain and Charitable

Uses (Mortmain Acts, 1888 and 1891).

(d) It is every day practice to create equitable interests in fee simple,

fee tail, for life, or years, present and future, out of socage or

copyhold estates. With regard to equitable interests of inheritance

in copyholds, it may be noted that they pass under the Land

Transfer Act, 1897, s. i, to the personal representatives of a de-

ceased owner {^Somervill's and Turner's Contract [1903] 2 Ch.

583), while legal estates of inheritance in copyholds do not. An
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equitable socage interest in tail may be barred in the same way as

the corresponding legal estate (Fines and Recoveries Act, 1833,
s. I, ante, §§ 1057-1064) ; an equitable entail of copyholds

may be barred in the same way, except that the disentailing deed

must be entered on the rolls of the manor (Fines and Recoveries

Act, 1833, s. 53). But it is even possible to create equitable

interests which have no corresponding legal estates, e. g. a life

interest in leaseholds {Re Betty [1899] i Ch. 821); though

much the same result may also be produced by an absolute be-

quest of leaseholds with an executory Jimitation over after the

death of the legatee (Re Gjers [1899] 2 Ch. 54). And in the

latter <;ase, at any rate if there is an express direction that he shall

bear outgoings, acceptance of the bequest by the legatee "imposes

in equity a personal obligation upon him " (Re Loom [19 10] 2

Ch., at p. 233, per Parker, J.).

(e) Steeetapple \. Bindon (1705) 2 Vern. 536 (curtesy),

Otway V. Hudson (1706) ihid. 584 (free-bench).

Watts y. Ball (l-jog) i P. Wms. 108 (curtesy).

Vaughan v. Atiyns (ijyi) 5 Burr. 2764 (free-bench).

Dower Act, 1833, s. 2 (dower),

(t) Statute of Frauds (1677) s. 10,

Administration of Estates Act, 1833, s, I.

Judgments Act, 1838, s. 11.

Solky V. Gower (1688) 2 Vern. 61.

[Some technical differences, however, exist with regard to the

manner of enforcing the liability, e. g. an equity of redemption can-

not be seized under an Elegit ; though a receiver may be appointed.]

But :
—

(i) there is no direct liability for incidents

of tenure upon an equitable interest or

the owner thereof;

Hallv. JJrffOT/fji (i887),35; Ch. D. 642.

Copestqie v. Hoper [1908] 2, Ch. 10.

[As to escheat, see post, § 1307.

J

(ii) an equitable contingent remainder cannot

fail by reason of the determination of the

particular estate before the contingency

happens.

Abbiss V. Burne-j (1880) 17 Ch. D. zii.

Digitized by Microsoft®



EQUITABLE INTERESTS IN LAND 753

[A devise of a contingent remainder of real estate which passes
to the personal representative under the Land Transfer Act, 1897,
s. I, will be treated as equitable for this purpose, even though the
personal representative has assented to the devise before the par-
ticular estate determines {Re Robson [1916] i Ch. 116).]

1307. Where, after the 14th August, 1884, a 'Escheat'

person has died without heir and intestate in respect
'{Jg"!!"

of any real estate consisting of an equitable interest

in any corporeal or incorporeal hereditament, whether

devised or not devised to trustees by the will of such

person, such equitable interest will pass to the

Crown.

Intestates' Estates Act, 1884, s. 4.

[An equitable interest in leaseholds or other personal property

would, in corresponding circumstances, pass to the Crown as bona

vacantia {Middleton v. Spicer (1783) i Bro. C. C. 201 ; Re Gasman

(1880) IS Ch. D. 67).]

1308. Where the legal estate and a co-extensive Merger in

and commensurate equitable interest in the same land
'^''

become vested in the same person in the same right,

the equitable interest is merged or extinguished in

the legal estate.

Brydges v.Brydges (1796) 3 Ves. at p. iz6, per Lord Alvanley, M. R.

Selby V. Alston (1797) ibid. 336.

Re Douglas (1884) 28 Ch. D. 327.

Re Selous [1901] i Ch. 921.

1309. No technical words are necessary, even in a No techni--,,... r . cal words

conveyance mter vivos, for the limitation ot an equi-
necessary

t^ble interest of inheritance^ But, in order that

such an estate may pass by a conveyance inter vivos,

it must be evident from the circumstances, or the
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expressions used, that such was the intention of the

conveying party/'')

(a) Re fringham [1904] 2 Ch. 487.
Re Oliver's Settlement [1905] i Ch. 191.

(b) Whiston's Settlement [1894] ' Ch. 661.

Re Irwin [1904] 2 Ch. 752.

Re T/hursiy's Settlement [ig 10] 2 Ch. at p. 188, perFurvreH, L. J.

[In Re Irwin, tdn sup., the Court suggested as evidence of in-

tention to pass an interest of inheritance (in addition to actual ex-

pressions in the conv^eyance), — (i) a reference to other property

disposed of absolutely, (ii) the giving of valuable consideration by

the purchaser. But in Re Monckton [i^i^] 1 Ch. 636^ Sargaijt, J.,
held that this inference could only be drawn in limitations of bene-
ficial interests.]

No right of
possession

1310. The owner of a present equitable interest is

not entitled as of right to possession of the land, or

the custody of the title deeds. But he may be put

into possession of the land, and allowed the custody

of the title deeds, at the discretion of the Court.

Re Burnabf s Settled Estates. {iSSg) 42 Ch. D. 621.

Re Wyihes [1893] 2 Ch. 369.
Re Bagot\iigi{] II Ch. 177.

Re Newen [1894] 2 Ch. 297.
Re Richardson [1900] 2 Ch. 778.

[The Court has been much more incUned to exercise its discre-

tion in favour of the equitable owner since the passing of the Settled

Land Acts {Re Richardson, uhi sup.^ at p. 785, per Stirling, J.).l

No power to

affect legal

estate

1311. The owner of an equitable interest cannot,

except under statutory powers, make any disposition

affecting the legal estate in the land.

Corbett v. Plow'den (1884) 25 Ch. D. 678. >

Keith V. Garcia &" Co. [1904] I Ch. 774. (-This case shows, however.
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that the owners of the legal estate may by conduct adopt the disposition

by the equitable owner, and thus make it binding on themselves.)

[Well-known statutory exceptions are (i) the Conveyancing Act,

1 88 1, s. 18, conferring certain powers of leasing on a mortgagor in

possession, (ii) the Settled Land Acts, 1882 to 1890, conferring

large powers of* disposition upon equitable limited owners, and

(iii)the Agricultural Holdings Act, 1908, s. 12, entitling the tenant

of a mortgagor to claim, as against a mortgagee who has taken

possession of the land, six months' notice of termination of the ten-

ancy, and other rights. These have been, or will be, treated of

in their appropriate places. With r^ard to the powers of the equi-

table owner to take proceedings for recovery of possession of the

land, see ante, Bk. II, Pt. Ill, § 825 (n.).]

1312. Subject to express statutory provisions, if an Patronage

interest which consists of or confers a right of pat-

ronage is legally vested in one person and equitably

vested in another, the right of patronage must be

exercised by the legal ow^ner, but according to the

wishes of the equitable owner.

Amherst v, Dawling (1700) z Vern. 401 (advowson).

Hill V. B. of London (1738) i Atk. 618 (do.).

Maekensie v. Robinson (1747) 3 Atk. 559 (do.).

Barret v. Glubb (1776) 2 W. Bl., at p. 1053, per Grey, C. J. (do.).

Mottv. Buxton (1802) 7 Ves. 201 (stewardship of manor). v

A. G. v. Forster (1804) 10 Ves., at p. 338, per Lord Eldon, C. (ad-

vowson).

1313. ^Subject to §1321, no equitable interest, invalid

even though prior in point of date, can be enforced
J^'J/ar-

against any bonafide purchaser for value of an inter- chaserfor

est in the land in whom the legal estate, W or the best
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right to call for itjC") is vested. For the purposes of

this §, and §§ 1314, 1315, i32o> "value" means

executed, but not executory, consideration.

W

(a) Millard's Case (1678) 2 Freem. 43.

ManselH. Mansell (1732) 2 P. Wms., at p. 6B1, per Curiam.

WiUoughby v. Willoughby (1787) i T. R., at p. 771, per Lord

Hardwicke, C.

Pilcher v. Rawlins (1872) L. R. 7 Ch. App. 260.

(b) Wilmot V. Pi/t^ (1845) 5 Ha. 14 (express declaration of trust).

Hunter v. Walters (1871) 41 L. J. Ch. 175 (covenant to convey).

(c) Hardinghamv. Nicholls{\']\'i) 3 Atk. 304.

\Pilcher v. Rawlins admirably illustrates the extreme strictness of

this rule ; for in that case the purchaser of the legal estate was un-

aware that he was acquiring it, and, if his belief as to the state of

the title had been well-founded, he would not have acquired it.

There is . said, , however^ to be an exception from the rule in

the case of a purchaser without notice from a purchaser who
acquired with notice of a charitable trust {East Greensted Case

(1633) Duke, 65; Sutton Colefield Case (1634) ih'td. 68; Commis-

sioners of Donations v. Wyhrants (1845) 2 Jo. & La., at p. 198, ^^r

Sugden, L. C. I.) ]

.

Definition of 1314. For the purposes of § 1313a bona fide pur-
bona.fide 1 /* 1 11 • 1

purchaser chaser for value means a person who has acquired an

interest in the land, for value, without having, at the

time when he gave the value, any notice (express, im-

plied, or imputed) of the existence of the equitable

interest which it is sought to enforce against him.W

It is immaterial, for the purposes of this rule, that

such purchaser became aware of the existence of

such equitable interest before he actually acquired

the legal estate, or the right to call for it ; C") pro-
^ vided that he acquired such legal estate or right
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without causing or participating in a breach of trust

as against the owner of the equitable interest/')

(a) Le Neve v. Le Neve (1747) i Ambl. 436.
Pilcber v. Rawlins, ubi sup.

(b) Brace v. Duchess of Marlborough (1728) 2 P. Wms. 491.
Bailey v. Barnes [1894] i Ch. 25.

[These cases show that the legal estate may even be acquired

pendente lite^

(c) Mumford V. Stohwasser (1874) L. R. 18 Eq. 556 (agreement to

grant an underlease).

Taylor v. Russell [1892] A. C. 244. (This case shows that an

unsatisfied mortgagee is not a trustee for this purpose.)

Perham v. Kempster [1907] i Ch. 373.

[It is doubtful whether the purchaser will be postponed to the

equitable interest as participating in the breach of trust, if he was

unaware that a breach of trust was being committed. In Mumford
V. Stohwasser, ubi sup,^ Jessel, M. R., seemed to think that he would

;

but see the cautious expressions of Lindley, L. J., in Bailey v. Barnes^

ubi sup.^ at p. 37.]

1315. A person who purchases for value the legal Sub-pur-

estate from a bond fide purchaser, as defined in § 1 3 14,

is also protected against a prior equitable interest, even

though the second purchaser had notice of such

equitable interest when he purchased
;
provided that

such second purchaser was not himself a party to a

fraud or breach of trust committed against the owner

of the equitable interest.

Lototherw. Carlton (1740) Barn. Ch. 359.

Sweet V. Southcote (1786) 2 Bro. C. C. 66.

Wilies V. Spooner [191 1] 2 K. B. 473.

[This rule applies even where the owner of the equitable interest

is a charity (^East Greensted Case (1633) Duke, 64 (3); Sutton Cole-
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field Case {ib2^),ihid., 68). ^are : Is a volunteer, taking, with

or without notice, from a purchaser without notice, in a similar

position ?]

Notice 1316. A purchaser has express notice, for the

purposes of § 1 3
1 4, of an equitable interest, if, at the

time when value was given by him, he was in fact

aware of the existence of such interest. He has im-

plied (or constructive) notice of such interest, if he

would have discovered its existence, had such in-

quiries and inspections been made as ought reason-

ably to have been made by him. He has imputed

notice of such interest, if, in the same transaction,

such notice in fact came to the knowledge of his

counsel, as such, or of his solicitor, or other agent,

as such, or would have come to the knowledge of his

solicitor, or other agent*, as such, if such inquiries

and inspections had been made as ought reasonably

to have been made by the solicitor or other agent.

Conveyancing Act, i88z, s. 3.

Inquiries 1317. The inquiries and inspections referred to in

§ 1 317 include:—
(i) an investigation of the title to the property

purchased, for the proper period, i. e. forty

years prior to the date of the contract to

purchase

;
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Re Cox and Neve [1891] 2 Ch. 109.
Nisbet's and Potts' Contract [1906] 1 Ch. 386.

[And the fact that the purchaser was precluded, as against the

vendor, by contract, or even by statute, from investigating for such
period, is immaterial for this purpose {Imray v. Oakshette [1897]
2 Q. B,, at p. 229, per Rigby, L. J.).]

(ii) an inspection of the land itself;

Hunt V, Luck [1902] I Ch. 428.

[Generally speaking, a purchaser has constructive notice of the

claims of all persons in possession, but not of their lessor's claims

{Hunt V. Luck^ ubi sup., at p. 432, per Vaughan Williams, L. J.

;

Green v, RheMerg (191 1) 104 L. T. 149).]

(iii) an examination of the title deeds.

Worthington v. Morgan (1849) 16 Sim. 547.
Oliver V. Hinton [1899] 2 Ch. 264.

[But excessive precautions are not required ; e. g. the fact that the

mortgagee is the mortgagor's solicitor does not make it the duty of

a purchaser from the mortgagee to make special inquiries as to

whether the, mortgage has been paid off {Powell v. Browne (1908)

97 L. T. 854).]

1318. The owner of an equity of redemption who Mortgagor

repays ,part of the mortgage money, is not affected ^"^'"^ '-^

with notice of facts which he would have discovered

had he investigated the mortgagee's title, when he

made such partial repayment.

Berwick &" Co. v. Price [1905] I Ch. 63a.

1319. Subject to § 131 3, equitable interests rank Priority

inter se in order of the date of their creation.^") But
^^^^iAr

fraud or negligence on the part of the owner of a interests
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prior equitable interest will cause him to be postponed

to the owner of a later; if the owner of the later in-

terest, being a bonafide purchaser for value, has been

induced to acquire his interest by means of such fraud

or negligence.W

(») Thorpe y. Uoldsworth (1868) L. R. 7 Eq. 139.
Walker v. Linom [1907] 2 Ch., at p. 114, fer Parker, J.

(b) Rice V. Rice (1853) 2 Drew, 73.

Layard v. Maud (1867) L. R. 4 Eq. 397.

. [The rule in Dearie v. Hall (1825) 3 Russ. i, which requires

purchasers of equitable interests in chattels personal to give notice

to the owners of the legal interest, on pain of losing priority over

subsequent purchasers, has no application to equitable interests in

land (Union Bank of London v. Kent (1888) 39 Ch. D., at p. 245,
per Cotton, L. J. ; Taylor v. L. & County Bani[i()Oi'] 2 Ch. 231).

But an interest in the proceeds of the sale of land settled upop trust

for sale is personalty within the rule in Dearie v. Hall (^Lloyd's Bank

V. Pearson \_i()qi] i Ch. 865).]

Title deeds 1320. The owner of a legal estate can recover the

title deeds of such estate from a bona fide purchaser

for value of an equitable interest who had no notice

of such legal estate when he gave value.W But the

Court will not deprive the latter of the title deeds in

favour of the owner of a prior equitable interest.

W

(a) Re Ingham [1893] i Ch. 352.

(b) Thorpe y. Holdsworth (1868) L. R. 7 Eq. 139. (But see Neman
V. Newton (1868) L. R. 4 Ch. App. 143.)

Postpone- 1321. A legal estate will also be postponed to an

legllttate
equitable interest inconsistent therewith, notwithstand-

ing that the creation of the latter was subsequent to
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the acquisition of the legal estate; if, by reason of the

fraudW or negligence C") of the owner of the legal es-

tate, the equitable interest has been created in favour

of, or has been acquired by, a bonafide purchaser for

value without notice of the existence of the legal

estate,

(») Thatched House Case (17 1 6) i Eq. Ca. Ab., at p. 322, per Lord

Cowper, C ''

Anon., quoted by Lord Hardwicke, C, in Artiot v. Biscoe, (1748),
I Ves. Sen., at p. 96.

Evans V. Bicknell (180 1) 6 Ves., at p. 192, per Lord Eldon, C.

Barnett v. Weston ( 1 806) 1 2 Ves., at p. 133, per Sir W. Grant, M. R.

Northern Counties Insurance Co. v. Whipp (1884) 26 Ch. D. 482.
(1>) Perry-Herrick v. Attwood (18 57) 2 De G. & J. 21.

Briggi V. Jones (1870) L. R. 10 Eq. 92.

Clarke v. Palmer (1882) 2i Ch. D. 124.

L/oyds Banking Co. v. Jones (1885) 29 Ch. D. 221.

Walker v. Linom [1907] 2 Ch. 104.

[There is some doubt as to how far the negligence of a trustee
*

binds his cestui que trust. Apparently, if it occurs before or at the

acquisition of the legal estate it will bind {Lhyds Banking Co. v.

Jones '{i%i^) 29 Ch. D. 221 ; Walker v. Linom, uhi sup). If it

occurs afterwards, it wiQ not (Shropshire Ry. Co. v. Reg. (1875)

L. R. 7 H. L. 496; Colemanv.L. and County Bank [1916] 2Ch. 353).]
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TITLE XII— TENANCIES AT SUFFERANCE
AND ADVERSE POSSESSION

Tenant at 1322. A tenant at sufferance is a person who, hav-
sufferance

.^^ lawfully entered upon land in pursuance of a title

by act of the parties^ (*) continues in possession thereof

after his title has expired, without claim of right, and

without the agreement of the person entitled to pos-

session. C") There cannot be a tenant at sufferance of

the Crown.W

(a) E. g. if a guardian in socage holds over after his ward comes of

age, he is a mere trespasser (Co. Litt. 57 b.).

(b) Co. Lit^. 57 b.

Zouche's Case (1543) Dyer, 57 b.

Anon. (1571) Owen, 3$. (In this case it was suggested that a

tenant pur autre vie holding over was not a tenant at sufferance,

but an; intruder. See, however, the next two cases.)

Rouse's Case (1587) Owen, 27.

Allen V. Hill (1590) Cro. Eliz. 238.

Geary v. Bearcrnft (1666) Cart., at p. 66,,/«ri Bridgman, C. J.

T'homasin v. Mackworth (1666) ibid., at p. "]%, per eundem.

Smartle v. Williams (1694) i Salk., at p. z^6, per Holt, C. J.

(c) Sir Moil Finch's Case (1590-1) 2 Leon., at p. 143, /^r 'Clark, B.

No profits 1323. A tenant at sufferance has no right to the

profits of the land ;
W but he cannot be treated as a

trespasser.W Semble, he may bring Trespass against a

mere stranger.

W

*'

(a) Anon. (1502) Keilw. 47 n, per Frowike, C. J.

Pike y. Harsen (1591) 3 Leon. 2jj, per Wny, C. J.

Bennett v. Turner (1841) 7 M. & W., at p. 235, per Parke, B.

(b) Co. Litt. 57 b.

Rouse's Case (1587) Owen, zi, per Curiam.

Trevillian v. Andrew (1697) 5 Mod. 384.
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(c) There seems to be a litde doubt on this point. In Rouse's Case,

uii sup. (also reported 2 Leon. 45), the Court was divided in

opinion whether a tenant at sufferance could justify distraining the

beasts of a stranger, damage feasants. And it was said in Preston

V. Love (n. d.) Noy, i zo, that the reversioner might lease to an-

other without entry on the tenant at sufferance; '* for it is not out

of his possession." ^ut the report is bad.

1324. If a tenant at sufferance attempts to dispose No power

of alienationof his interest, or to create estates out of it, his pos-

session becomes adverse.

Rouse's Case, ubi sup,, at p. 28, per totam Curiam.

[This rule was of great importance before 1833 (Real Property

Limitation Act, 1833, ^- 39) » owing to the effect produced on

the claims of rightful owners by a ' descent cast,' i. e. the transmis-

sion of a tortious fee, gained by disseisin, to the heir of the disseisor

{Anon. (1571) Owen, 35). And, even now, the point is impor-

tant; regard being had to the great unwillingness of the Courts to

allow a title by adverse possession to be claimed by a lessee against

his lessor {Archboldv. Scully (1861) 9 H. L. C, at p. 375, per Lord

Crqnworth ; Walterv. Yalden\\()0%\ 2 K. B. 304, and />w/, § 1329).]

1325. No rent can be claimed, as such, from a Use and oc-

tenant at sufferance; W but an action for use and oc- '"P"'""

pupation will lie against him. C') If the person entitled

to possession accepts rent, as such, from a tenant at

sufferance, the latter becomes a tenant at will.W

(a) Anon. (n. d.) i Brown! . 30.

Whitgift V. Barrington (1622) Winch, at p. 32, per Winch, J.

(b) Bromefieldy. Williamson (1654) Sty. 407.

Bayley v. Bradley (1848) 5 C. B. 396.

Leigh V. Dickeson (1884) 15 Q. B. D. 60. (But only by waiv-

ing the tort, and, thereftre, only up to the date of nonce in qect-

ment (Bird v. Wright (17S6) i T. R., at p. 387,/,?r Buller, ].).)
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[This rule, about which there is some little doubt, has lost much
of its importance by the passing of the Landlord and Tenant Act,

1730, s. I, which pi-ovides the superior remedy described in the

next §. But there may be some cases which do not fall within the

statute.]

(c) Anon. (1573) 4 Leon. 35.

Green's and Moody's Case (1627) Godb. 384.
Taylor V. Seed (i6g6) Comb. 383.

[If the tenant claims an interest for a specific number of years,

acceptance of rent admits his claim (^Green's and Moody's Case., ubi

sup., subject, however, now, presumably, to the Statute of Frauds

(1677), s. i).]

Holding 1326. Any tenant for term of life, lives, or years,

or any person coming into possession through such

tenant, who wilfully holds over any land after the

determination of such term, and after demand of

possession and notice in writing by the person en-

titled to possession, or his agent, is liable to pay

double the yearly value of such land tb the person so

kept out of possession, for so long as such land is

detained.

Landlord and Tenant Act, 1730, s. i.

Liabilityfor 1327. A tenant at sufferance is liable to the per-

son entitled to possession of the premises for all

dadiage done by him to the premises; but {semble)

not for permissive waste.

West V. Treude (1630) Cro. Car, 187. (But this was more like a ten-

ancy at will.)

Digitized by Microsoft®



ADVERSE POSSESSION 765

1328. A person who takes possession of land. Adverse

claiming to hold it as his own, acquires an interest
>""'"'

valid as against all persons other than those legally

entitled, mediately or immediately, to possession.

W

Possession is prima facie evidence of seisin in fee

simple absolute ('') {ante, § 1048).

(a) Asher v. Whitlock (1865) L. R. i Q. B. i.

Perry v. Clhsold {i<)oj\ A. C. 73.

(b) Wallwyn v. Lee (1803) 9 Ves., at p. 31, per Lord Eldon, C.

Peaceable V. Watson (1811) 4 Taunt. 16.

Doe V. Fen/old (1838) 8 C. & P. 536.

Busher v. Thompson (1846) 4 C. B., at p. 59, per Coltman, J.

Asher v. Whitlock, ubi sup., at p. 6, per Mellor, J.

Limitation

1329. For the purposes of the Statutes of Limi- Statutes of

tation, the possession of a person who claims under

a lease is not adverse to the lessor during the exist-

ence of the term ; even though no rent is paid and

no acknowledgment given by the person in pos-

session.W And a person who acquires possession

a,gainst a lessee, does not acquire adverse possession

against the lessor, until the expiry of the lease ; even

though no rent is paid or acknowledgment given

by such person. C") But the possession of a tenant at

will becomes adverse to his lessor either at the actual

determination of his tenancy, or at the expiration of

one year from the commencement thereof (which-

ever first happens). ^"^^

(a) Arcbbold v. Scully (1861) 9 H. L, C, at p. 375, per Lord

Cranworth.
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(b) Real Property Limitation Act, 1874, s.z.

Walter v. Yalden [1902] z K. B. 304. (This case is very strong ;

because the owner 6f the term had surrendered it to the lessor

more than twelve years before the action was brought, ^cere

:

whether this is consistent with the words of the section.)

[It would seem that a similar doctrine as to copyholds and the

lord of the manor might be deduced from Ecclesiastical Commissioners

V. Parr [1894] 2 Q. B. 420.J

(c) Real Property Limitation Act, 1833, s. 7.

brackets are not in the Act.)

(The words within

Liabilities of
adverse

possessor

' 1330. A person who takes possession of land with-

out title is subject to all liabilities, legal and equi-

table, which affected the estate of the owner at the

time when adverse possession was acquired ; and all

persons claiming under him are similarly isafeject,

except that, as regards equitable liabilities, the de-

fence of bondi fide purchaser for value {ante, §1314)
may be pleaded by them.

Nisbef s and Potts' Contract [igo6] I Ch. 386.

Possession

must be

effective

1331. Possession without title, to be adverse, must

he effective in respect of all parts of the land in re-

spect of which it is claimed to be adverse.

Ashton V. Stock (1877) 6 Ch. D. 719.
Thompson v. Hickman [1907] i Ch. 550.
Glyn v. Howell [1909] i Ch. 666.

[The judgments in the first two cases appear to lay it down, but

without stating reasons, that mere wrongful working of minerals can

never confer a title by possession. But this doctrine seems to be

quite inconsistent with the decision in the last case.]
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1332. Adverse possession may be transferred and Transfer of
adverse

possession
transmitted, both before as well as after the right of

"'^'"'^"^

the owner or former owner is barred by lapse of

time, in the same manner as a lawful estate.W But if

a person holding possession without title abandons

such possession, the statutory period of limitation

will cease to run against the owner, and will re-

commence de novo on the taking of possession by

another adverse possessor.C")

(a) Goody v. Carter (1847) 9 Q. B. 863.
Asher V. Whitlock (1865) L. R. i Q. B. i.

Nisbet^s and Potts' Contract [1906] i Ch. 386.

(b) Trustees' &> Exors' Co. v. Short (1888) L. R. 13 App. Ca. 793
(P. C).

1333. A person who takes and holds possession of Mesne profits

land without title, whether he acted in good faith or

not, is liable, on ejectment by the person entitled to

possession, to account for the mesne profits [ante,

Bk. I, §§ 45, 46) arising during his possession. But

if he has acted reasonably and in good faith, he will

be allowed credit for all necessary expenses incurred

in taking such profits.

Goodtitlev. Tombs (1770) 3 Wils. 118.

Martinv. Power (1839) 5 M. & W. 351.

Jegon V. Vivian (1871) L. R. 6 Ch. App. 742.

Ashton V. Stock (1877) 6 Ch. D. 719.

[yegon V. Vivian shows, that the fact that the defendant knew that

there was a doubt on the title, does not prevent him claiming the

allowance of expenses on the ground of bona fides, ^are : does

CQ
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thp main doctrine of the § apply to anything except a trespass ?

Certainly under the old law mesne profits could not be recovered

in Ejectment, but only by a supplementary action of Trespass. See,

however, t^e reasons given for this peculiarity by Wilmot, C. J., in

Goodtitle v. Tombs, ubi supJ]
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SECTION II

RIGHTS AND LIABILITIES OF OCCUPIERS

OF LAND

TITLE I— AS REGARDS THE PUBLIC

1334. As between himself and the public, and the Rights of

occupiers ofother land generally (whether neighbours

or not), the occupier of land rtiay, subject to the pro-

visions of this Title, and to any special rights acquired

by the public or the Crown' or any person, under

Act of Parliament, chartfer, dedication, grant, custom,

or other lawful title, deil with the land in any way

which does not create a nuisance [ante, Bk. II, Part

III, Sect. II, Tit. I). In particular:—
(i) he has the exclusive right to the possession

of the land, and the remedies for inter-

ference therewith specified in Bk. II, Pt.

Ill, Sect. II, Tit. I (Trespass to Land);

(ii) he has the exclusive right to catch, kill,

and appropriate all animals y^r^ natura

being on the land, which are fit for the

food of man ; , >y^,

Hannam v. Mockett (1824) 2 B. & C. 934.

Blades V. Higgs (1865) 11 H. L. C, at p. 631, per Lord West-

bury, C.

[Such animals, if killed on the land by a trespasser, or otherwise

unlawfully, become at once the propferty of the occupier {Sutton v.

CC 2
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Moody (1697) I Ld. Raym. 250; Blades v. Higgs, ubisup.,atp. 632).

"There seems to be no authority as to the title to other wild animals

improperly killed on the land. But, of course, in most cases such

killing would involve a trespass.]

(iii) he cannot bring an action merely for fright-

ening away wild animals, not being fit for

foodjW nor for enticing away game ; W
but he can bring an action for frighten-

ing away game from the land ;
('^

(a) Hannam v. Mockett, ubi sup.

(b) Ibbatson v. Peat (1865) 3 H. & C, at p. 650, per Bramwell, B.

(c) Ibbotson v. Peat, ubi sup. ,

(iv) he has (semble) property in, or at least pos-

session of, the young of wild birds hatched

on the land, so long as they remain in-

capable, of flight;

' iishop of London's Case (1522) Y. B. 14 Hen. VIII Mich. pi. \,per

Pollard, J. R, j;

Case of Swans (1592) 7 Rep., at 17 b.

(v) he may {semble) destroy domesticated ani-

rnals unlawfully coming upon the land, in

the circumstances specified in § 785, ante;

Bk. II, Pt. Ill, Sect. I, Tit. I.

(vi) he has the exclusive right to fish in any

non-tidal water flowing over the land
;

Blower v. Ellis (1886) 50 J. P. 326.

Micklethwait v. Vincent (1892) 67 h. T. 225;

(vii) he has the right to take and use, to a rea-

sonable extent, the water of any natural

1 ! stream flowing in a defined channel past
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RIGHTS AND LIABILITIES OF OCCUPIERS 771

or over (? or under) the land, whether such

taking prejudicially affects the enjoyment

of other persons or not, and for this pur-

pose to have the w^ater maintained in its

natural condition and purity ; W and also

to have the natural flovv^ of the water

free from interference by the act of any

other person, not being a riparian oc-

cupier exercising the right immediately

above described ; C")

(a) Miner v. Gilmour (1858) 12 Moo. P. C. at p. 156, per Lord

Kingsdown. '

Young &• Co. V. Bankier Distillery Co. [1893] A. C. 491.
Jones V. Llanwrtast U. C. [191 1] i Ch. 393.

(b) Fear v. flickers (191 1) XXVII T. L. R. 558 (C. A.).

(viii) he has the right to abstract all water flow-

ing over (^) or through W the land in

undefined channels, whether such ab-

straction prejudicially afl^ects other per-

sons or not

;

(a) Raziistron v. Taylor (1855) 11 Exch. 369.

Broadbent v. Ramsbotham (1856) ibid. 602.

(b) Popplewellv. Hodkinson (1869) L. R. 4 Ex. 249.

English -v. Metro. Water Board [igoy] i K. B. 588.

[On the other hand, an occupier of land is not entitled, by drain-

ing silt from his soil, to deprive the soil of another of its natural

support {^ordeson v. Sutton Gas Co. [1899] 2 Ch. 217).]

(ix) he has the exclusive right of working and

carrying away all minerals in the land,W

and the right to the possession of all ob-

jects found on or in the land, whose
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owners cannot be identified,W except

{semble) such as are found on land to

which the public has access ; W

(a) Keyse v. Pozae// (iS^S) 2 E. & B. 132.

Jsbto'^ V. Stoci (1 877) 6 Ch. 'D. 719.
(b) South Staffordshire Wafer Co. v. Sharman [1896] 2 Q. B. 44.
(c) Bridges \. Howhsworth (1851) 21 L.J. Q. B. 75.

(x) he is entitled to protect his land against

any reasonably apprehended danger, not

being caused by his own act or unlaw-

ful omission, even though the result of

such protection is to cause loss to other

persons.

R. V. Fagham Commissioners (1828) 8 B. & C. 355 (sea).

Nieldy. L. 6- N. W. R. (1874) L. R. to Ex. 4 (flood water).

Greyvensteyn v. Hattingh [igti] A. C. 355 (locusts) (P. C).

[This right does not include the right to divert or inipede the

course of a natural stream (^Menziesv. Breadalbane (1828) 3 Bligh,

N. S. 414), nor the right to divert mischievous substances, which
have actually reached the land, on to the land of another person.

(Whalley v. L. £5f Y. Ry. Co, (1884) ^3 Q- B. D. 131).]

Access to 1335. The occupier of land abutting on a public

olsla
""'"^' way (whether a road or path,W a riverjC") or a lake),('=)

or on the sea,W has a right of free access from the

land to the way or sea, and from the way or sea to the

land. If this access is interfered with, the occupier

has a right of action for damages ;W but it is doubt-

ful whether a mere Wterference with the resort of
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customers to the land by the way or sea, gives the

occupier a right of action.

(a) St. Mary Ne^ington v. Jacois (1871) L. R. 7 Q. B. 47.
Benjamin v. Storr (1874) L. R, 9 C. P. 409.
Fritx V. Hobson (1880) 14 Ch. D. 542.

(b) Rose V. Groves (1843) 5 ^an. & G. 613.
D. of Buccleuchv. Metro. B. W. (1871) L. R. 5 H. L., at p. 463,
per Lord Cairns.

Lyon V. Fishmongers'" Co. (1876) L. R. i App. Ca. 662.

Hindson v. Ashby [1896] 2 Ch. i.

(c) Marshall V. Uleswater Steam Navigation Co. (1871) L. R. 7 Q. B.,

at p. 1 72, per Blackburn,
J.

(d) A. G. V. ^emyss (1888) L. R. 13 App. Ca. 192.
Mellor V. Walmesley [1905] 2 Ch., at p. \TS> P^"'

Stirling, L. J.

[These cases show, that the right of access is not destroyed by

the fact that, owing to the action of the water, a strip of land is left

dry between the occupier's boundary and the water. Care must be

taken to distinguish between the right of the occupier, as a member
of the public, to use the way, and his private right, as an occupier,

to have access to it {A. G. v. Thames Conservators (1862) i H. & M.
at p. 32, per Wood, V. C. ; Chaplin & Co. Ltd. v. Westr. Corpn.

[1901] 2 Ch. 329).]

(e) Rose V, Groves, ubi sup. (special damage need not be proved).

(0 Wilkes V. Hungerford Mlarhet Co. (1835) 2 Bing. N. C")
281. Waff.).

Rose V. Groves, ubi sup. )

Ricket V. Metro. Ry. Co. (1 867) L. R. 2 H. L., at p. 1 88. ) ,. ,

Beckett V. M. R. Co. (1,867) U R. i C. P., at p. 100. f
^'""••'•

1^836. The occupier of land is liable to be re- May not

strained by injunction at the suit of the Crown, if
"^/rler

he attempts to remove a barrier which protects other against sea

land from the inroads of the sea.

A. G. V, Tomline (1880) 14 Ch. D. 58.
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1337. The occupier of land is liable in respect of

damage suffered by persons coming upon the land,

in consequence' of defects or dangers \n or upon the

premises, to the extent specified in § 731 (iii), ante.

Bk. II, Pt. Ill, Sect. I, Tit. I.

Fences 1338. The occupier of land is not bound to fence

against the public ; even where the land adjoins a

highway.^ But, if he does not, he is not entitled to

claim damages for injury committed to the land by

domesticated animals being lawfully upon the high-

way, which stray on to the land.W

(a) Cornwell v. Metro. Commrs. (1855) 10 Exch., at p. 773, fer
Pollock, C. B.

Hardcasth v. S. Y. Ry. Co. (1859) 4 H. & N. 67.

Biiih V. S. r. Ry. Co. (1862) 3 B. & S. 244.
Cox V. Burbidge (1863) 13 C. B. N. S. 430.
Ellis V. Banyard (1911) XXVIII T. L. R. 122.

[But see the concluding remarks of Vaughan Williams, L. J.,

in the last case.]

(b) Bk. II. Pt. Ill, Sect. I, Tit. V, § 779.

Dangerous

substances

1339. An occupier of land is not responsible for

injury caused by dangerous substances natui^lly

growing on the land to (persons or) animals un-

lawfully coming on the land.(*) But an occupier of

land who brings and keeps thereon dangerous ani-

mals or substances which escape and cause injury, is
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liable to the persons injured to the extent specified

in § Ssz.O)

(a) Panting v. Noakes [1894] 2 Q. B. z8i.

(b) Ante, Bk. II. Pt. III. Sect. II, Tit. I.

[The latter doctrine has no application to substances not brought

on to the land by the occupier, e.g., thistles (Giles v. Walker (1890)

24 Q. B. D. 656).]

1340. An occupier of land who sets traps or Traps anJ

spring guns on the land (even with a view of protect-
'^""^ ^""'

ing it from trespassers) without giving notice of the

existence of such instruments, is liable for any in-

juries suffered by persons or animals, whether tres-

passers or not, in consequence of such setting.W And

an occupier of land who baits such traps in such a

manner as to attract dogs (Pother animals) on to

the land, is liable to the owners of such dogs (? other

animals) for any consequent injuries suffered by

them.W

(a) Deanev. Clayton (18 17) 7 Taunt. 489 (Court equally divided).

Ilott V. fVilkes (1820) 3 B. & Aid. 304 (notice).

Birdy. Holbrook (i8z8),4 Bing. 628.

Jordin V. Crump (1841) 8 M. & W. 782 (notice).

[The common law rule does not seem to be affected by the ex-

istence of legislation making it a criminal offence to set engines

dangerous to human life or limb (Offences Against the Person Act,

1 86 1, s. 31) ; for Jordin v. Crump was decided after such legislation

came into force by the 7 & 8 Geo. IV (1827) c. 18, s. i.]

(b) Townsendv. Wathen (1808) 9 East, 277.

1341. An occupier of land is liable for all dam- Fke

age done by the escape of fire which he has lit, or

CC3
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caused to be lit, or negligently produced, on the

land.W* But he is not liable for damage caused by

the escape of a fire which accidentally begins on

the land.W

(a) Tubervilv. Stamp (1697) i Salk. 13.

Vaughan v. Mettlove (1837) 3 Bing. ^. C. 468.

Fillitery. Phippard {\^i^j) 1 1 Q. B. 347.
(b) Fires Prevention (Metropolis) Act, 1774, s. 186. (This clause is

not confined in its operation to the Metropolis (Richards v. Easto

(1846) IS M. & W. 244).)

[In Filliter v. Phippard, ubi sup., at p. 357, Lord Denman, C. J.,

criticising Blackstone's contrary view (Cumin. I, 43'!), points out,

that no fire can be said to ' begin accidentally ' which is lit by the

defendant or by his orders. It was formerly held, that a railway

company, having express statutory powers to run locomotives, "was

not liable, apart from negligence, for damage caused by sparks from

such locomotives (Vaughan v. TaffVaURy. Co. (i860) 5 H. & N.

679). But this rule has been altered, so far as r'egafds claims not

exceeding ;£^ioo for damage to agricultural land or crops, by the

Railway Fires Act, 1905, s. i.]

1341a. The occupier of land is, prima facie, liable

to dischairge all public burdens lawfully imposed

upon the land.

R. V. Toddington (1818) i B. & Aid. 565.

R. V. Suttvn (1835) I A. & E. 597.

[Of courst the owner may also be liable ; and the burden may
be expressly imposed upon him (cf. the case of Property Tax).]
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1342. Land may be divided, for legal purposes. Division

vertically or horizontally. '^^""'^

[The general proposition needs no authority ; but it may be
pointed out, that the horizontal division may be made above the

surface as well as below it, e. g. in the case of separate ownership
of flats or chambers in a large block, or even of an air space (Reilly

V. Booth (1890) 44 Ch. D. 12).]

1343. There is a presumption that the occupier Presumption

of the surface of land is also occupier of the sub-soil to "f occupation

an unlimited depth.

Keyse v. Powell (1853) 2 E. & B., at p. 144, per Curiam.

Seddon v. Smith (1877) 36 L. T. 168.

Mitchell V. Mosley [1914] I Ch., at p. 450.

[But the presumption may be rebutted by circumstances, e. g.

when a street or road is vested by statute in a public authority, so

much only of the actual soil is vested as may be necessary for the

purpose of preserving and maintaining and using it as a street or road

;

and it is sometimes extremely difficult to tell how far down the

rights of the public authority extend (^Tunbridge Wells v. Baird

[1896] A. C. 434). And the presumption has no application as

between landlord and tenant for years (Elwes v. Brigg Gas Co.

(1886) 33 Ch. D. 562, and ante, § 1138).]

1344. When lands in the occupation of different Boundaries

persons are divided by a non-tidal river W or a road ^""^
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(whether public or private), the presumption is that

the boundary between them is, as regards the sub-soil,

the medium filum of the river or road.

(a) Bickett v. Morris (1866) L. R. I H. L. (Sc.) 47.
Blount V. Layard (1888) [1891] 2 Ch., at p. 1689 n, per

Bowen, L.J.

[Neither riparian owner may, however, obstruct or divert the pas-

sage of the stream by building out into the bed {Bickett v. Morris,

ubi sup.)^

(b) Doe V. Pearsey (1827) 7 B. & C. 304 (country road).

Re White's Cibarities [iSg^] i Ch. 659 (street in town).

Holmes v. BelUngham (1859) 7 C. B. N. S. 329 (private road).

Land Tax Commissioners v. C. L. R. [1913] A. C. 364.

[And a conveyance of land abutting on such river or road will,

unless there are expressions to the cohtrary, convey the soil as far

as the medium filum {Micklethwaite v. Newlay Bridge Co. (1886) 33
Ch. D., at p. 145, per Cotton, L. J.), But the presumption may be
rebutted by special circumstances {Beckett v. Corporation of Leeds

(1871) L. R. 7 Ch. App. 421). For example, it has no applica-

tion where the boundary is a railway {Thompson v. Hickman [1907]
I Ch. 550).]

Accretion 1345. Where a plot of land is bounded by a
'^^"^

natural stream or the sea, and by natural causes the

position of the water is imperceptibly changed, the

boundary line is changed accordingly; W unless (per-

haps) there is a definite boundary-mark otherwise

fixed. C") This rule applies to tidal, non-tidal, navi-

gable, and non-navigable water.W

(a) R. v.. Tarborough (1824) 3 B. & C. 91 (accretion from sea).

Re Hull &• Selby Ry. (1839) j M. & W. 327 (loss).

Foster y. WrigHt (1878) 4 C. P. D. 438.
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(b) Re Hull (5^ Selby Ry., ubi sup.

A. G. V. Chambers (i 859) 4 De G. & J., at p. "jOtper Chelmsford, C.
Foster V. Wright, ubi sup., at p. 447, per Lindley, J.

Hindson v. Ashby [1896] z Ch. i (doubtful).

(c) Foster v. Wright, ubi sup., at p. 448, per Lindley, J.

[The rule has no application to sudden diversions {Re Hull £jf

Selhy Ry., ubi sup., at p. 332, ^«r Abinger, C. B.). But the mere
fact that the change can be identified by maps, etc., does not pre-

vent it applying where the process of change is imperceptible {Foster

V. Wright, ubi sup., Hindson v. Ashby, ubi sup.). There seems to

be no English decision on accretion in the case of lakes.]

1346. When lands are separated by a hedge and Hedge and

artificial ditch, the presumption is, that the boun- ""^

dary between them is on that edge of the ditch

which is furthest from the hedge.

Vowles V. Miller (1810) 3 Taunt, ijy, per Lawrence, J.

Doe V. Pearsey (1827) 7 B. & C, at p. 307, per Holroyd, J.

Henniker v. Howard (1904) 90 L. T. 157.

[The rule has (probably) no application to boundaries formed by

natural watercourses {^Marshall v. Taylor [1895] i Ch. 641) ; and

there is no presumption as to the width of an artificial ditch
(
Vowles

V. Miller, ubi sup., at p. 38).]

1347. A tree growing near a boundary belongs. Boundary

in the absence of special provision, to the occupier
"^^"

of the soil in which the main body of the tree is

;

notwithstanding that its branches overhang adjacent

soil. If the main body extends across the boundary,
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the tree will belong to the owners of the. two plots

as tenants in common.

Masters v. Polite (ijS^o) ? RoH^ R=P- I4I. (doubtful).

Anon. (i6z2) ibid. 255.

Waterman V. Softer (1698) i Ld. Raym. 737.
Holder V. Coatees '{lizf) Moo. & Malk. 112.

Lemmon v. ^eib [1894] 3 Ch., at p. zo, :per Kay, L. J.

[5"or the righits of an occupier whose land is overhung by the

branches of his neighbour's tree, see ante^ Bk. I, § 181.]

Boundary

wall

1348. Apart from Act of Parliament, a boundary

wall is presumed to belong to the owners of the ad-

joining plots as tenants in common, in proportion as

the base rests on each plot respectively.

Wiltshire y. Sidfird (1827) i Man. & R. 404.
Cubitt V. Porter (1828) 8 B. & it. 257.

Standard Bank v. Stokes (1878) 9 Ch. D. 68.

Watson V. Gray (l:88o) 14 Ch. 6.192.

[Of course, the presumption may be rebutted by proof of cir-

cumstances shewing an intention to maintain each part of the wall

as s^ps^r^9 property {Matts v. ^^ii/ff (1813,) 5 Taunt. 20).]

Mines 1349. When a person is entitled, under a coney-

ance or exception, to all the mines or minerals in a

piece of land, or to a mine of a particular mineral, he

is entitled to the air-spacq occupied by such mines or

minerals ; but this rule does not apply to the convey-

aijce or exception of a, particular mineral.

Bowser v. Maclean (i 860) z De G. F. & J., at p. 420, per Lord Camp-
bell, C, as interpreted by,

Eardley V. E.Granville (1876) 3 Ch. D., at p. 834, per Jessel, M. R,
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Proud s. Bates (1864) 34 L. J. Ch. 406.

D. of Hamilton v. Graham (1871) L. R. 2 H. L. (Sc.) 166.

Batten v. Kennedy [1907] 1 Ch. 256.

[The rule does not apply to the air-space occupied by minerals

which, by virtue of copyhold custom, belong to the lord of a manor.

Therefore th'e latter, after working the minerals, has no right to use

the space thus created for passing to tenements outside the manor
{Lewis \. Branthwaite (iS^^) 2 B. & Ad. 437). It will, of course,

be realized, that a grant or exception of mines and minerals them-

selves is a totally different thing from a grant of the profit a prendre

described in § 12.59, ""^'^ '^^^ latter conveys an incorporeal,

the former a corporeal hereditament.]

1350. The occupier of land has a right to the Right of

support of the soil in its natural condition by ad-
"'^^"''

jacent W and subjacent "") land.

(a) Corpn. of Birmingham v, Allen (1877) 6 Ch. D. 284,

Jordeson v. Sutton [1899] 2 Ch.:2i7.

(b) Harris v. Ryding ( 1 839) 5 M. & W. 60, (But this was rather dero-'

gation from grant.)

Humphries V. Brogden (r848) 12 Q. B. 739.

Dixon V. White (1883) L. R. 8 Ap-p. Ca., at p. 842, per Lord

Blackburn.

[If buildings are placed upon the land, the soil is no longer in its

natural condition {Wyatt v. Harrison (1832) 3 B. & Ad. 871,

and other cases). But if, at the time of the severance of the sur-

face and the sub-soil, buildings were standing on the surface, the

occupier of the surface has, in the absence of Special circumstances,

a right to the support of th6m by the sub-soil (5o««»// v. Backhouse

(1858) E. B. & E. 628 ; New Sharlston Co.v. Westmorland (1900)

82 L. T. 725 (H. L.)). It is important to notice, that the duty of

support only falls on the occupier of so much adjacent knd as

would suffice to suppon the land of the plaintiff in its natural state

(Corporation ofBirmingham v. Alten^uli sup.). The right of support

of buildings by buildings, and of new buildrngs by land, is discussed

ante., § 1248. It is a true easement, which may be acquired by

prescription. At one time, there seems to have been a doctrine,
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that the owner of a building, as to which no right of support had

been acquired by prescription or grant, was entitled to an action

against his neighbour, if the latter, knowing of the existence of the

building, negligently excavated his own land arid caused the build-

ing to fall or be injured \Chadmck v, Irower (1839) ^ Bi'^g-

N. C. 1). * But this doctrine seems now to be exploded (Dalton v.

Angus (i88i) L. R. 6 App. Ca., at p. 804, per Lord Penzance).]
,

Mine owner

and surface

1351. The owner of mines or minerals apart from

the surface has not, in the absence of special circum-

stances, W the right to enter upon or destroy the

surface, in order to win the minerals.^') But he has

the right to win such minerals, in any reasonable

manner without injury to the surface.

W

(a) E. g. such as those in D. of Buccleuch v. Wakefield (1870) L. R, 4
H. L. 377.

(b) Belly. Wilson (1866) L. R. i Ch. App. 303, followed in

Hexiv. Gill (1872) L. R. 7 Ch. App. 699.
Butterknowle v. Bishop Auckland [1^66} K. C. 305.

[This rule does . not apply to the exercise of the rights of land-

owners to minerals excepted from conveyances upder the Railways

Clauses Consolidation Act, 1845, ss. 77-79 {Rudbon Co. v. G. IV. R.

[1893] I Ch. 427, since followed).]

(c) Rowbofham v. Wilson (i860) 8 H. L. C, at p. 360, /^r Lord
' Wensleydale. ,. ,

Whidborne v. Ecclesiastical Cornmrs^ (^^77) 7 Ch. D. 375.
Hayles v. Pease [1899] ' d*-, S^/- (I" this case the mine owners

had power to enter upon the. surface.

)

Incidental

damage

1352. The occupier of' a mine may, as between

himself and the occupier or owner of a subjacent

mine, work out the whole of his minerals in a usual
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and skilful manner ; even though the result of such

working may be to admit water to the upper mine
and thence into the lower, or otherwise to damage
the latter.

Smithy. Kenricn (1849) 7 C. B. 515.
Wilson y. Waddell (1876) L. R. 2 App. Ca. 95.

[It is very difficult to reconcile these decisions with those in

Baird v. Williamson (1863) 15 C. B. N. S. 376, and Crompton v.

Lea (1874) L. R. 19 Eq. 115 ; especially the latter. But the view
of the Court in both those cases apparently was, that what the de-

fehdant was doing, or proposed to do, was a deliberate flooding of
the plaintiff's mine. For the curious case in which the defendant's

action abstracted brine from the plaintiff's mine, see Salt Union v.

Brunner Mond [igob] 2 K. B. 822.]

1353. The occupier of land has no right, inde- Fences

pendently of statute, contract, prescription, or cus-

tom,W to call upon his neighbour to erect or maintain

fences.^ But if a person lawfully sinks a shaft, or

opens a quarry, through or in the surface of the soil,

or occupies such shaft or quarry when made, he

must fence such shaft or quarry for the protection

of the occupier of the surface.W

(a) Keighley's Case (1609) 10 Rep. 139 a ^

Star y. Rookesby (1710) i Salk. 335 ^prescription).

Lawrence v. yenkins (1873) L. R. 8 Q. B. 274 J
Child s. Hearn (1874) L. R. 9 Ex. 176 (statute).

Firth V. Bowling Iron Co. (1878) 3 C. P. D. 254 (contract).

Coaker \. Willcocks [191 1] 2 K. B. 124 (custom).

(b) Boyle V. Tamlyn (1827) 6 B. & C. 329. (This case and the next

show, that the mere fact of continually repairing a fence is not con-

clusive evidence of prescriptive liability to do so.)

Hudson V. Tabor (1877) 2 Q. B. D. 290.
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[There is not even any liability implied from the fact that

the claimant's land was demised to him by the adjoining occupier

[Erskine v. Adeane (1873) L. R. 8 Ch. App. ysS)."]

(c) Syirayv. White (1S36) i 'M. '& W. 435.
Williams y. Groucott (1863) 4 B. & S. 149.
Hawkes v. Shearer (1887) 56 L. J. Q. B. 284.

1358a. The occupier of land is not, in the absence

of contract or special custom, liable to his neighbour

for the consequences of mere omission to cultivate or

manage his land in a husbandlike manner.

Giles V. Walker (1890) 24 Q. B. D. 65^.

Steam v. Prentice [1919] I K. B. 394.

[It may well be doubted whether this typically individualist

doctrine will long remain in private law. It has already been
overruled in the sphere of public law (Corn Production Act, 1917,
s. 9).]
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TITLE III— AS REGARDS PERSONS HAVING
FUTURE INTERESTS

1354. The rights and liabilities of occupiers of Waste

land, as regards persons having future or reversionary

interests therein, are governed by the Law of Waste.

Waste is either * legal ' or * equitable.'

[For 'ameliorating waste,' see ante, § 1078.]

1355. Subject to § 1358, legal waste consists o^ Legal waste

any act^ ('voluntary waste') or neglect W ('permis-

sive waste') which changes, or diminishes the value

of, the inheritance.

(a) City of London v. Greyme (1607) Cro. Jac. 182.

Darcy v. Askwith (161 8) Hob. 234.

Simmons v. Norton (1831) 7 Bing. 640.

West Ham v. E. London, Waterworks [1900] i Ch. 624.

Rose V. Hyman [191 1] z K. B., at p. 243, /^r Cozens-Hardy, M. R.

(b) Anon. (1564) Moo. 62.

Griffiths^ Case (1564) ibid. 69.

Sticklehornes. Hatchman (1585-6) Owen, 43.

1356. Equitable wast? consists of such acts as Equitable

change the character or diminish the value of the
waste
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inheritance, and are an unconscientious abuse of the

legal powers of the tenant.

Aston V. Aston (1749) ' ^"" ^^"" '^^^•

Surges V. Lamb (1809) 16 Ves. 174.

M. of Ormonde v. Kynnersley (1820) 5 Madd. 369.
Marker V. Marker (1851) 9 Hare, i.

Micklethwaite v. Micklethwaite (1857) i De G. & J. 504.
Turner v. Wright (i860) Johns. 740.

Baker v. Sebright (1879) 13 Ch. D. 179.
^

"
1

-

[The conception of ' equitable waste ' arose from the practice

adopted^ by settlors of limiting life estates ' without impeachment
of waste.' Such a limitation exempted the life tenants from all

common law liability for waste, in respect even of active or ' voir

untary ' waste. But, in the leading case of Vane v. Lord Barnard

(1716) 2 Vern. 738, the Court of Chancery assumed a power to

restrain by injunction acts of malicious injury done by tenant for

life ' without impeachment '; and such acts now even involve (in

the absence of express justification) a legal liability in damages

(Judicature Act, 1873, s. 25 (3)). Nevertheless, the term 'equitable

waste ' continues to be used.]

Articles 1357. Things improperly severed from the free-
severe

hold by a tenant impeachable for waste, or severed

by tempest or other accident, belong to the owner

of the first vested estate of inheritance in the land,

and can be sued for by him in Trover against the

tenant or a stranger.W But where such things are

lawfully severed by a tenant, the property therein

vests in him.C") '

(a) Herlakenden" s Case (1589) 4 Rep. 62 a.

Paget's Case (1593) 5 Rep. 76 b.

Lewis Bowles' Case (161 5) 19 Rep., at 81 b.

Berry v. Heard (1622) Cro. Car. 242.

Whitfield -v. Bewit (1724) 2 P. Wms. 240.
^

Seagram v. Knight (1867) L. R. 2 Ch. App., at p. 6j2.
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[The estate of a deceased tenant for life is liable for the pro-

ceeds of his waste (M. of Ormonde v. Kynnersley (1820) 5 Madd.

369)-]

(b) Lewis Bowles' Case, ubisup., at 82 b (overruling on this point Her.

lakenden's Case, ubi sup.).

Aston V. Aston (1749) ' ^"' Sen., at p. 265, per Lord Hard-

wicke, C.

[The ordinary remedy for equitable waste was an account and

impounding of the proceeds to follow the trusts of the settlement

{Honywood \ . Honywood (\%ii^ L. R. 18 Eq., at p. 2^, per Jessel,

M. R.). ^esre : since the Judicature Act. For the case of collu-

sion between a tenant for life and remainderman, see Birch Wolfe v.

Birch (1870) L. R. 9 Eq. 683.]

1358. Nothing is waste which merely involves the Ordinary

reasonable user of the premises, or the taking of the

ordinary profits of the soil,W or which is necessary

for the protection or proper management of the

inheritance. C")

(a) 5/»rr^« V. 5/zrr^« (1627) Hetley, 34.

Phillips V. Smith (1845) '4 M. & W. 589.

Harris v. Ekins (1872) 26 L. T. 827.

Saner v. Bilton (1878) L. R. 7 Ch. D. 815.

[Semble, it is on this ground that a tenant, though not ' without

impeachment,' is allowed to take the produce of periodical cut-

tings on ' timber estates,' i. e., lands customarily employed prin-

cipally for the production of timber (Bagot v.. Bagot (1863)

32 Beav., at pp. 517-18, per Romilly, M. R.; Dashwood v.

Magniac [1891] 3 Ch. 306), and to work open mines. As to

estovers, see §§1074, 1 139, ««/<?].

(b) Honywood v. Honywood, ubi sup., at p. 311, per Jessel, M. R.

Tucker v. Linger (1883) L. R. 8 App. Ca. 508.
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788 LAW OF PROPERTY

Fixtures 1359. Generally Speaking, it is an act of waste to

sever fixtures (Bk, I, § 42) from the freehold.

Co. Litt. 53 a.

But :—
(i) a tenant for life W or years W may, during his

term, or (in the case of tenant for life) with-

in a reasonable time afterwards, ('^ remove

fixtures put up by him for purposes oftrade,

ornament, or domestic use ; doing no seri-

ous damage to the inheritance, and mak-

ing good such damage as may be done
;

(a) Lawton v. Lawton (1743) 3 Atk. 13.

Re Hulse [1905] i Ch. 4.06.

(b) Poole's Case (1703) i Salk. 368.

Re Moser (1884) 13 Q. B. D. 738.
Lambourne v. McClellan [1903] z Ch. 268.

(c) Leigh V. Taylor [1902] A. C. 157.

,
Re 'Hulse, ubi sup.

(ii) the tenant of a farm or lands, under the

Landlord and Tenant Act, i85i,W and the

tenant of an agricultural holding,,under the

Agricultural Holdings Act, 1908,^ have

such rights to remove fixtures as are speci-

fied in those statutes respectively

;

(») s. 3.

(b) S. 21.

(iii) the execution creditor of a tenant for years W
(but not of a tenant for life) W may exercise

the tenant's rights to remove fixtures,

(a) Poole's Case, ubi sup^

(b) Winny. Ingilby (i82zj 5 B. & Aid. 62J.
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NOTE.

[The liability for waste attaching to the various kinds of limited

interests in land will be found specified under the respective Titles

of Sect. I, ante, dealing with such interests. See especially, §§ 1049,
1076-1078, 1098, 1 143, 1164, 1 189 n. (c).]

Addendum to Title III

LEGAL WASTE

The following acts and omissions have been held or judicially

stated to amount to legal waste :
—

A— VOLUNTARY WASTE

1. Cutting timber.

Skeltan v. Skelton (1677) 2 Swanst. 170 n.

Whitfield \. Bewit {ijz^) 2 P. Wms. 240.

Perrot v. Perrot (1744) 3 Atk. 95.

Hussey v. Hussey (iSzo) 5 Madd. 44.

Honywaody. Honywood {1%"]^) L. R. 18 Eq. 306.

[As to what is ' timber,' see remarks of Jessel, M. R., in Hony-

wood v. Honywood, ubi sup., at p. 309, and Dashwood v. Magniac

[1891] 3 Ch. 306. No trees other than oak, ash, and elm, can be

timber, except by virtue of local custom. A curious point should

be noticed. If the settlor excepts the trees from the tenant's estate,

then cutting them is not Waste, but Trespass {Lewknot's Case

(1586) 4 Leon. 162, 225; Goodright v. Vivian (1807) 8 East,

190). This was important when waste involved forfeiture; and,

even now, may be material, e. g. on the Statutes of Limitation.]

2. Cutting other ^<rood, in a way which a prudent owner of the

inheritance would not follow.

Sir George Stripping': Case (1621) Winch, 15.

O'Brien v. O'Brien (1750 Atnbl. 107.

Kayev, Banks (1770) z Didkens, 431.

Chamberkyne v. Dummer (1792) 3 Bro. C. C. 549.

HonywoodK. Honymood (1874) L. R. 18 Eq., at p. 310,
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3. Destruction or alteration of buildings.

Cooke's Case (1581) Moo. 178.

City of London v. Greyme (1607) Cro. Jac. 181.

Gage V. Smith (16 13) Godb. Z09.

Green v. Cole (1670) 2 Wms. Saund. 252 ; i Lev. 309.

Young V. Spencer (1829) 10 B. & C. 145.

[Whatever may have been the case at one time, the erection of

buildings is not now, 1)er se, waste (j^ones v. Chappell (1875) L. R.

20 Eq. 539).]

4. Ploughing up ancient meadow or pasture.

Maleverer v. Spinke (1537) Dyer, 35 a.

Lord Darcyy. Askwith (1618) Hobart, 234.

Atkins \. Temple (1625) i Rep. in Ch. 14 (ancient pasture).

'Cole V. Peyson (1636) ibid. 1036 (do,).

Fermier y. Maund {i6jS) iiid^ 116 (do.).

Goring V. Goring (1676) 3 Swanst. 661 (do. meadow).

Simmons v. Ngrton (1831) 7 Bing. 640.

[There is, however, a distinct reaction against this doctrine

ID. ofSi. Albans v. Skipwith (1845) 8 Beav. 354; Rush v. Lucas

[19 10] I Ch, 437).. And it has been greatly modified by s. 26 of

the Agricultural Holdings Act, 1908.]

5. Opening new mines, or re-opening abandoned mines.

Saunders v. Marwood (1599) S ^^P- '2 a.

Astrey v. Ballard (1676) Freem. K. B. 445.
Viner v. Vaughan (1840) 2 Beav. 466.

Bagot v. Bagot (1863) 32 Beav., at p. 516, per Romilly, M. R.

Cleggy. Rozvland (1S66) L. R. 2 Eq. 160.

Re Baskerville [igio] 2 Ch. 329.

[Whether a mine is ' open ' or ' dormant ' (abandoned) is a

question of fact in each case {Bagot v. Bagot, uhi sup.). It is not

waste for the tenant to sink new shafts or pits for the purpose of

working open mines {Clavering v. Clavering (1726) 2 P. Wms.
388; Cowley v. Wellesley (1866) L, R. i Eq. 656; Elias v. &««;-

don^parries (1879) L. R. 4 App. Ca., at p. 466, /)^r Lord Sel-

Jjorne). But the bed of a stream is not an open mine ; and a tenant

for years, impeachable for waste, who takes from it minerals de-

posited by the action of the stream, is guilty of waste (Thomas v.

Jones (1841) I Y. & C* C. C, 510).]
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6. Failure to scour ditch, whereby foundations of house become
rotten.

Sticklehornev. Hatchman (1585-6) Owen, 43.

7. Suffering buildings to be out of repair, whereby they are de-

stroyed by weather.

Anon. (1564) Moo. 62.

8. Allowing a sea or river wall to become ruinous, whereby
water enters and floods the land.

Griffiths' Case (\<^(i^ Moo. 69.

Anon. (1564) ibid. 62.

9. Suffering cattle to bite the germins of underwood which the

tenant has felled.

Gage V. Smith (1613) Godb. 209.

lo. Failure to cultivate an agricultural holding in a husband-
like manner according to the custom of the country.

Wedi V. Porter [1916] 2 K. B. 91.

EQUITABLE WASTE

The following acts have been held to amount to equitable

waste :
—

II. Destroying or seriously damaging the principal mansion

house.

Vane v. Lord Barnard (ij 16) 2 Vern. 738.

Roll V. Somerville (1737) 2 Eq. Ca. Ab. 759.
D. of Leeds v. Amherst (1846) z Ph. 117.

[Where the settlor had virtually abandoned the mansion house

before the date of the settlement, and the tenant for life pulled it

down and used the materials for rebuilding, this was held not to be

equitable waste {Morris v. Morris (1858) 3 De G. & J. 323).]

Digitized by Microsoft®



792 LAW OF PROPERTY

12. Cutting down trees planted or left by an. absolute owner for

\ ornament or shelter for the mansion house; W except for the pur-

pose of preserving the remaining trees.C")

(a) Abraham v. Bubb (1680) 2 Freem. Ch. 53.
Lawley v. Lawley (17 1 7) Jac. 71 n.

Packington' s Case (1744) 3 Atk. 215.
Mi of Downshire v. Sandys (1801) 6 Ves. 1-07.

Marker v. Marker (1851) 9 Ha. I.

(b) Fordy. Tynte (1864) 2 De G. J. & S. 127.

Baker v. Sebright (i87'9) '3 Ch. D. 179.

[Whether the trees are in fact prnamental or not, is immaterial

(Coffin V. Coffin (1821) Jac. 70; Womhwellv. Belasyse (1825) 6 Ves.

no n.). The question turns on the intention of the settlor.]

13. Cutting down thriving wood unfit for the purposes of
timber.

O'Brien V. O'Brien (1751) i Ambl. 107.

Tamworth v. Ferrers (1801) 6 Ves. 419.
Smythe v. Smythe (18 1 8) 2 Swanst. 251.
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BOOK III

PROPERTY (continued)

A— LAND (contintted)

SECTION III

RESTRICTIONS ON USER AND ALIENATION

OF LAND

TITLE I—CONDITIONS

1360. Subject to §§ 1050, IO51, 1057, 1062, Benefit of

and 1079, a condition may be annexed to the hold-

ing of any interest in land. But the benefit of such

condition can only be reserved in favour of the grantor,

or of the grantor and his heirs, and not in favour

of a stranger.
Litt. s. 347.
Co. Litt. 214.

[For the nature of, and general rules affecting conditions, see

ante^ Bk. I, Sect. Ill, Title III. Presumably, where the grantor

has himself only a term of years, the benefit of the condition can be

reserved to the grantor and his personal representatives.]
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Remedy 1361. Where the happening of the condition ren-

ders the holder of the estate liable to be deprived of

it entirely, and no other person is for the time being

entitled to the possession or receipt of the profits of

the land, the person entitled to enforce the condition

may peaceably re-enter, or recover possession by an

action in the nature of Ejectment.

Bk. II, Pt. Ill, Sect. II, Tit. II, ante.

Waiver 1362. The benefit of a condition may always be

waived ;
^"^ but the actual waiver of the benefit of any

condition in any lease, on the part of the lessor, in

any one particular instance, is not deemed to extend

to any instance other than that to which it spe-

cially relates, unless an intention to that effect shall

appear/'')

(a) This was doubtful at one time ; and Colce thought (Co. Litt., 214 b)

that the breach of a condition annexed to a lease for years, if ap-

propriately worded, might ipso facto determine the lessee's estate.

But the text expresses the modern view:

(b) Law of Property Amendment Act, i860, si 6.

[This section is not very happily worded ; but it has been

thought better to follow the language of the statute. It will be ob-

served, that the section applies only to waivers (a) of forfeitures of
' leases,' (b) by lessors.]

Licence 1363. A licence to do an act which, but for such

licence, would create a forfeiture under a condition

reserved in any lease, will, if given to the lessee or
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assignee of the lease, extend only to the specific act

contemplated by the person giving the licence, and

will not (unless otherwise specified in the licence)

prejudice any proceeding for any subsequent breach.

Law of Property Amendment Act, 1859, ^- •

1364. A licence to one of several lessees or co- Co-owners

owners of property comprised in a lease, to do any

act prohibited to be done without licence, will not

operate to destroy a right of re-entry in respect of

any breach by his co-lessees or co-owners, or in re-

spect of any breach by him in respect of any interest

in such property not the subject of such licence.

Ibid. s. z.

[The three preceding §§ represent enactments rendered neces-

sary by the existence of the strict rule of the common law, to the

effect that a condition was ' indivisible,' i. e., once broken or dis-

pensed with, was gone altogether {Dumpor's Case (1603) 4 Rep.

119b; Fox V. JVhitchcocke (1614) 2 Bulstr. 290). The rule caused

extreme inconvenience in practice, and worked harshly against the

very persons whom it was intended to protect. It will be observed,

that the statutory relaxations apply only to ' leases,' which probably

includes grants of life estates.]

1365. Conditions are subject to the Rule Against Perpetuities

Perpetuities {^post. Sect. XV, Tit. Ill, and ante.

Sect. I, Tit. VIII, § 1 181).

Mollis Hospital Trustees' and Hague's Contract [1899] 2 Ch. 540.

Re Da Costa [1912] i Ch. 337.
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Alienation 1366. The benefit of a condition in respect of

future,^ and, in the case of leases, {semble) past

breaches, C') may be disposed of by testament,W or

deed.W

(a) Hunt V. Bishop (1853) 8 Exch. 675.
Hunt V. Remnant (1854) 9 Exch. 635.

Jenkins v. Jone's (1882) 9 Q. B. D., at p. \i\,per Jessel, M. R.

(b) Conveyancing Act, 191 1, s. 2. (The Act is prospective only ; and

only applies to conditions passing with the reversion and enforce-

able for the benefit of the reversioner.

)

(c) Wills Act, 1837, s. 3. ,

(d) Real Property Act, 1 845, s. 6.

Severance 1367. Subject to Sect. I, Tit. VI, §1146 (sever-

ance of reversions on leases), the severance, by act of

the person in whose favour the benefit of the condi-

tion is reserved, of the interest to which such benefit

is annexed, between two or more persons, whether

as co-owners or otherwise, destroys the condition.

W

This rule does not apply to severance by operation of

law,('') nor to severance caused by the wrongful act

of the person against whom the forfeiture is sought

to be enforced.W

. (a) Leeds v. Crompton (1586) in 4 Rep., at izo a.

Dumpor' s Case (1603) 4 Rep., at 120.

(b) -Dumpor'' s Case, ubi sup.

,
Moodie v. Garnon (1616) i Rolle Rep., at p. 331.

(c) Knight's Case (1585) Moo.., at p. Z03.

[The reason for the rule is said to be, that he who enters for

condition broken, ought to be in of the same estate which he had at

the time of the condition created {Dumpor's Case, ubi sup.').']
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1368. When a lessor is proceeding to enforce, or Relief {rem)

has enforced, a condition of re-entry on non-payment
of rent, the Court may, at any time before the lapse

of six months after the premises have been recovered

in ejectment by the lessor, grant relief and restoration

to the lessee or an under-lessee, on payment by such

lessee or under-lessee of arrears of rent, interest, and

costs.

Common Law Procedure Act, 1852, ss. 210, 212; i860, ss. i, z.

Howards. Fanshawe [1895] 2 Ch. 581.

Humphreys v. Morten [1905] i Ch. 739.

[No new lease is necessary {Howard v. Fanshawe., ubi sup.).^

1369. Subject to § 1 371, no forfeiture for breach Other con-

oid, condition in a lease (other than a condition of re-
^"""'

entry on non-payment of rent) is enforceable until

the lessor has served on the lessee or assignee of the

lease a notice, specifying the particular breach com-

plained of, and, if the breach is capable of remedy,

requiring the lessee or assignee to remedy it, and, in

any case, requiring the lessee or assignee to make
compensation in money for the breach, and the

lessee or assignee has failed within a reasonable

time to remedy the breach (if capable of rem-

edy), and, in any case, to make reasonable com-

pensation therefor.

Conveyancing Act, 1881, s. 14 (i) (3).
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During pro- 1370. Eveti when a lessor is proceeding, by action
^eedmgs

^^ Otherwise, to enforce a forfeiture for such breach,

the Court may, subject to § 1371, on the application

of the lessee or assignee, grant relief against such for-

feiture, on such terms, if any, as to costs, expenses,

damages, compensation, penalty, or otherwise, as to

the Court may seem fit.

Conveyancing Act, 1881, s. 14 (2).

Conveyancing Act, 1892, s. 4.

No relief 1371. The provisions of §§ 1369 and 1370 do

not extend to any case in which forfeiture is claimed

against a lessee, or assignee of a lease, on the ground

of breach of a condition :

(i) against assigning, under-letting, parting

with the possession, or disposing, of the

land leased ; or,

(ii) subject to § 1373, against the bankruptcy

of the lessee, or the taking in execution

of the lessee's interest ; or,

(iii) for allowing (in case of a mining lease)

the lessor to have access to or inspect

books, accounts, records, weighing

machines, or other things, or to enter

or inspect the mine or the workings

thereof.

Conveyancing Act, 1881, s. 14 (6),
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1372. Where the lessor is proceeding to enforce a Relief to

forfeiture for breach of a condition in the lease, evea

in the circumstances specified in § 1371,^ the

Court may, on the application of an under-lessee,

vest, for the whole term of the head lease or any

shorter period (not being in either case longer than

the unexpired term of the under-lease), the property

comprised in the head lease, in such under-lessee, on

such terms as the Court shall think fit.C'^

(a) Cholmeley's School -v. Sewell [\ig^ z Q;. B. 906.

Imray v. Oaksiette [1S97] 2 Q. B. 218.

Gray v. Boniall [igoji] i K. B. 601.

(b) Conveyancing Act, 1892, s. 4.

[The discretion allowed to the Court by this enactment is, ob-

viously, very wide ; but in fact it is generally exercised only on the

terms that the under-lessee shall, during the remainder of his term,

accept responsibility for the liabilities of the head lease. It will

not be exercised (? in cases falling within § 1371) in favour of an

under-lessee who has been a party to a breach of condition in con-

sequence of his failiir, to investigate his lessor's title (Imra^ v. Oai-

shette^ ubi sup. ; Matthevjs v. Smallwaed [igio] 1 Ch. 777).]

1373. The relief described in § 1370 may, not- Relief on

withstanding the provisions of § 1 37 1 (ii), be granted

in the case of proceedings to enforce forfeiture of

a lease on the ground of the bankruptcy of the lessee

or the taking of his interest in execution.

But :
—

(i) it will not operate to susperid.the forfeiture

for more than one year from the date of the

bankruptcy or execution, unless within
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that time the lessee's interest has been

sold or absolutely contracted to be -sold;

Conveyancing Act, 1892, s. 2 (2).

Re Henfy Castle &" Sons (1906) 94 L. T. 396.

(ii) it cannot be granted where property com-

prised in the lease sought to be forfeited

IS-

(a) agricultural or pastoral land

;

()8) mines or minerals
;

(y) a house used, or intended to be used,

as a public house or beershop

;

(8) a house let as a dwelling house, with

the use of any furniture, books,

works of art, or other chattels

not being in the nature of fix-

tures
;

(e) any property with respect to which

,
the personal qualifications of the

tenant are of importance for the

preservation of the value or the

' character of the property, or on

the ground of neighbourhood to

the lessor, or to any person hold-

ing under him.

Conveyancing Act, 1892, s. 2 (3).

, [There is no provision in the Act of 1892 for expanding .the

meaning of the word 'lessee' to include an assignee of the lease.

But the statute is to be 'read together with' the Act of i88i

(Act of 1892, s. I (1)).]
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1374. The provisions of§§ 1369-1373 apply to Meaning of

original and derivative under-leases, and to grants at ' ""'

fee farm rents, or securing rents by condition, and

to agreements for leases or under-leases where the

lessees or under-lessees are entitled to enforce the

same; and the words 'lessor,' 'lessee,' and 'under-

lessee ' have corresponding meanings.

Conveyancing Act, 1881, s. 14 (3).

Conveyancing Act, 1892, s. 5.

[Presumably, by a grant 'securing a rent by condition' is meant

a grant under which rent is secured by means of a condition.]

1375. When an estate has been forfeited for breach Title

of an express condition, any interest created out of it,
forfeited""

by the former owner of the estate, even before the "'"*'

occurrence of the forfeiture, becomes (subject to

§ I 372) void as against the person entitled to enforce

the forfeiture.

Piatt V. Sleap (161 1) Cro. Jac. 275.

G. W. R. V. Smith (1876) 2 Ch. D., at p. 253, per Mellish, L. J.

~

Parker v. Jonei [19 10] 2 K. B. 32.

[This rule does not hold in forfeiture for breach of a ' condition

in law' {Archer's Case (1597) i Rep., at 67 a).]

D D 2
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Benefit runs

at law

In whose

favour

TITLE II—COVENANTS (OTHER THAN COV-
ENANTS IN LEASES) RUNNING WITH
THE LAND

1376. The benefit of any covenant affecting the

user of land, and intended to be beneficial to the user

of other land, may be enforced by any owner or

occupier of the last mentioned land who was con-

templated as a beneficiary by the covenant ; whether

such owner, or occupier, or his predecessor in title,

was a party to the deed containing the covenant, or

not, and whether he was aware of the existence of the

covenant when he acquired his land, or not.

Red Property Act, 1845, s. 5.

Renals v. Cowlishaw (1878) 9 Ch. D. 125.

Rogers V. Hosegood [\<)oo] 2 Ch. 388.

Dyson v. Forster [1909] A. C. 98.

[Semble : this doctrine is not confined to negative or restrictive

covenants, at least where the Real Property Act applies.]

1377. In order that the benefit of such a covenant

may run with any land, it must have been made with

or for the benefit of a person who had an interest in

such land, and must affect the mode of occupation

or the value of the land of the person seeking to

enforce it.

Rogers v. Hosegood, ubi sup,, at p. 395.
Dyson v. Forster, ubi sup., at p. 102.

Long V. Gray (1913) 58 Sol. Jo. 46.
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[It was necessary, at law, that the person seeking to enforce the
covenant should have acquired the actual estate of the original
covenantee {fVebb v. Russell (1789) 3 T. R. 393). But, prob-
ably, any one who was contemplated by the covenant, and has an
interest in the land, may sue in equity (Long v. Gray, uhi sup). A
mere contract to purchase does not, however, enable the intending
purchaser to bind the land (Millburn v. Lyons [1914] i Ch. 40).]

1378. The burden of such a covenant, not being ^Burden Joes

a restrictive covenant/') and not being made between

lessor and lessee,W does not run with the land either at

law or in equity, i. e. it cannot be enforced against

any owner of the land intended to be affected (other

than the original covenantor and his personal repre-

sentatives), whether such owner acquired his interest

with knowledge of the covenant, or not,

(a) Hayzvood V. Brunswick Building Society (1881) 8 Q. B. D. 403.
Austerberry v. Corpn. of Oldham (1885) 29 Ch. D. 750, (over-

ruling Cooke V. Chilcott (1876) 3 Ch. D. 694).
(b) Covenants between lessor and .lessee are dealt with in Sect. I, Title

VI, § II 46, ante.

1379. The burden of such a covenant, being re- Except in .

strictive, even though not made between a lessor and ^^^'-^

a lessee, runs with the land in equity,^ but not at law

;

i. e. it can be enforced by injunction (and, semble, by

a judgment for damages ('')), but only against a person

who, being contemplated as being bound by tht;

covenant, acquires an interest in the land of the

original covenantor otherwise than as, or through, a
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purchaser of the legal estate W for valuable consider-

ation without notice of the covenant/'')

(a) Tulkv. Moxhay (1848) 11 Beav. 571.

(b) Sdyers v. Collier (1884) z8 Ch. D. 103.

Wilkes V. Spooner [191 1] z K. B., at p. 480, fer Scrutton, J.

(c) Wilkes \. Spooner [191 1] 2 K. B. 473. (It is doubtful whether
' a purchaser who acquires without notice, but does not get the

legal estate, is protected (^L. &" S. W. R. v. Gomm (i88z) 20

Ch. D., at p. 583). On principle, he should not be.)

(d) The general doctrine as to ' implied notice ' of equities applies;

e. g. a person who acquires the estate of the covenantor without

investigating the title is bound, if^ on the ordinary investigation,

he would have discovered the equity {Nisbefs and Potts' Con-

tract [1906] I Ch. 386).

[It is said by some text-book writers (e. g. Piatt, Covenants, at

p. 471) that the burden of covenants for title runs with the land

at law; but there seems to be no decided case, and, probably, the

doctrine is a survival of the learning of warranties. Certainly the

ordinary covenant does not run with the land at law {Austerherry v.

Corpn. of Oldham, uhi sup.); and it was said by Leach, V. C, in

Barclay v. Raine (1823) I Sim. & S. 449, that even a covenant to

produce title-deeds does not so run. Of course a covenant by
an ancestor could be enforced against his heir who had assets by
descent ; at any rate if the covenant was expressed to include heirs

(Cook V. E. ofArundel {lb^b) Hardres, 87 ; Dyke v. Sweeting (1745)
Willes, 587— the objection successfully taken in error in the K. B.,

reported in 1 Wils. 181, was purely technical). But, since the

passing of the Land Transfer Act, 1897, * ^> ^^'^ right has

become of less importance.]

Building 1380. The Court w^ill presume an intention that

covenants of the kind described in § 1376, being

restrictive, shall run with the land, from the exist-

ence of a building scheme. To establish the ex-

istence of a building scheme, it must be proved :
—
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(i) that the plaintiff and defendant acquired

from a common vendor;

(ii) that such vendor, prior to the sale to either

party, (or his predecessor in title), laid out

land, including the land of both parties,

under a scheme intended to affect both

;

(iii) that such scheme was intended for the benefit

of purchasers of all lots sold

;

(iv) that both parties, or their predecessors in

title, purchased on that footing.

Elliston V. Reacher [1908] 2 Ch., at p. 384, />fr Parker, J.,
approved

by C. A., ibid. 665.

1381. When the existence of a building scheme Contracts

is established, a contract not to deal with any portion

of the land included in the scheme (including plots

not sold) in a manner inconsistent with the scheme,

will be implied ; and such contract will be enforce-

able and binding, in the same manner and to the

same extent, as a restrictive covenant to that effect.

Mackenzie v. Childers (1889) 43 Ch. D. 265.

Elliston V. Reacher, ubi sup.

\Semhle : it may bind the vendor as to sales of adjoining land,

unless there is express provision to the contrary (Osborne v. Bradley

[1903] 2 Ch., at p. 453).]

1382. The mere facts (i) that the observance oi Must be in-

the covenant would benefit the land of the plaintiff,W ""^"ct'"

or (ii) that the defendant had notice of its existence
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when he acquired his land,W will not, of themselves,

entitle the plaintiff to enforce the covenant.

(a) Reitiv. Bickerstaf [1^0%'] 2 Ch. 305.
(b) milew. St.John [1910] i Ch. 325.

Inconsistent

conduct

1383. A change in the conditions of the neigh-

bourhood will not affect the rights or liabilities

under the covenant/') But conduct on the part of

the plaintiff inconsistent with the observance of the

covenant,^'') or acquiescing in the breach of the

covenant,^') will deprive him of his equitable remedy.

(a) Pulleyne v. France (191 3) 57 Sol. Jo. 173 (C. A.).

Ives V. Brown [1919] 2 Ch. ^\\.

[See, however, Sobey v. Sdintsbury [191 3] 2 Ch. 513.]

(b) D. of Bedford v. British Museum (1822) 2 My. & K. 552.

(c) Sayers v. Collier (1884) 28 Ch. D. 103.

, Not a per- 1384. Covenants restricting the user of land are

^etutty
j^Qj yQi^ for perpetuity ; even though no limits of

time are fixed for their operation.

Keppell V. Bailey (1834) 2 My. & K. , at p. 5 27, per Lord Brougham, C.

Mackenzie v. Childers (1889) 43 Ch. D. 265.

[The reason is, that such covenants do not create future interests,

but only impose restrictions on existing interests.]

Actstf 1385. A defendant who has acquired land on
pre ecessors

^}^jj,jj ^ previous Owner has erected a building in

breach of a covenant such as that described in
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§ I 379, is not liable to a mandatory order requiring

him to remove it.

Powell \. Hemsley [1909] 2 Ch. 252.

[This case was very strong ; because the defendant was himself

the original covenantor. It seems to indicate an ea^ method of

escape from the doctrine of Tulk v. Moxhay, when the restrictive

covenant merely forbids the doing of a single act.]

NOTE.

There seems to have been no judicial decision or dictum as to

the extent to which restrictions can be imposed upon land by cove-

nants of the kind described in § 1379.

DD3
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SECTION IV

VOLUNTARY ALIENATION OF LAND

TITLE I—ABSOLUTE CONVEYANCE
INTER VIVOS

I

Form 1386. Subject to § 1497 (conveyance by infant

under a custom), and §§ 1 387 an^ i 388, a conveyance

inter vivos (including a lease) of the legal title to an

interest in land can only be made by deed or (in the

case of registered land) by deed or registered trans-

fer; W and a conveyance binding in equity (other than

a lease at will) can only be made by writing signed by

the conveying party or his agent thereunto lawfully

authorized by writing.W

(a) Real Property Act,- 1845, s. 3.

(b) Statute of Frauds (1677) ss. i, 3.

Siort /eases 1387. A lease not exceeding the term of three

years from the making thereof, whereupon the rent

reserved to the landlord during such term amounts to

two thirds at the least of the full improved value of

the land demised, may be made by word of mouth.

Statute of Frauds (1677) s. 2.

Digitized by IVIicrosoft®'



ABSOLUTE CONVEYANCE INTER VIVOS 809

1388. A surrender of a copyhold or customary Copyholds

tenement to the lord of the manor, with a view to

its alienation, and any lawful grant or admittance by

such lord in pursuance of custom, may be made by

word of mouth in accordance with the custom of the

manor.
Statute of Frauds (1677) s. 3.

[There is no statutory provision as to grants or admittances of or

to copyholds. But the practice is for these transactions, as well as

surrenders, to be effected by word of mouth, and then to be recorded

in writing on the manorial rolls.]

1389. A conveyance on sale of a freehold interest Compulsory

in unregistered land, situate within an area in which ''^S"*''"*""

registration of title is compulsbry on sale; does not pass

the legal estate; unless and until the person in whose

favour it is made is registered as proprietor.

Land Transfer Act, 1897, s. zo.

[Up to the present date, the only area in which registration is

compulsory on sale is the administrative county of London.]

tered con-

veyance

1390. A conveyance by non-registered deed of Non-regis-

an interest in registered land, whether or not situate

within an area in which registration is compulsory

on sale, will, if otherwise regular, convey the legal

title.

Capital and Counties Bank y. Rhodes [igoj] i Ch. 631.

[A vendor who agrees to sell a mortgage sub-term in registered

land, even in a compulsory area, cannot be called upon by the pur-
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chaser to procure himself to be registered under s. i6 (2) of the

Land Transfer Act, 1897 (Voss' and Saunders' Contract [191 ij,

I Ch. 42).]

Estoppel by 1391. A Conveyance by deed works an 'estoppel,'

i. e. it prevents any party to it/^) and any person sub-

sequently claiming through such party,W denying, in

any proceedings on such deed,W as against any person

entitled to rely on such statement,W the truth of any

clear and explicit statement,^ contained in such con-

veyance, of material fact, with regard to his title.

And if such statement was in fact not true at the time

when it was made, but the person making it (?or any

" person claiming through him), subsequently acquires

property the ownership of which would have justi-

fied such statement, such property passes by operation

of law to the person or persons entitled to rely on

such statement ('feeding the estoppel' ).(*^

(a) Fairtitle v. Gilbert (1787) 2 T. R., at p. i^i, per Ashurst, J.

Doe V. Roberts (18 19) 2 B. & Aid. 367.

Phillpotts V. Phillpotts (1850) 10 C. B. 85.

[It is a question of construction which of the parties to the deed

are parties to any statement in it {Stroughillw. Buck (1850) 14Q.B.
781).]

(b) Doe V. Skirrow (1837) 7 A. & E. 157.

Doe V. Stone (1846) 3 C. B. 176.

Daltonv.. Fitzgerald [ligyl 2 Ch. 86.

[Apparently, the rule does not apply if the statement was erro-

neous in law only, not in fact (^Re Anderson [1905] 2 Ch. 70). ]

(c) Carpenter v. Buller (1841) 8 M. & W. 209.

Cartery. Carter(i8s7) 3 K. & J. 617, at p. 645, /»^r Wood, V, C.
Fraser v. Pendlebury (1861) 31 L.

J. C. P. i.
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(d) Generally speaking, only parties to the deed, and persons claiming

through them (' privies in blood or estate '), can set up the doc-

trine of estoppel {Trinidad Asphalte Co. v. Coryat [1896] A. C.

587). But there appears to be little authority on the point. As
to who are 'privies in blood,' see Weeks v. Birch (1894) 69
L. T. 759.

(e) Right V. Bucknell {\%i\) 2 B. & Ad. 278.

Heath v. Crealock (1874) L. R. lo Ch. App. 22.

General Finance Co. v. Liberator Socy. (1878) to Ch. D. ij.

Onward Buildg. Socy. v. Smithson [1893] i Ch. i.

[e. g. the mere grant of an estate, even if accompanied by cove-

nants for title, does not amount to such a statement. And the

grantor or those claiming under him will not be estopped from

denying that he had a title to the legal estate at the date of the

grant {General Finance Co. v. Liberator Socy.., ubi sup.)."]

(f) Rawlyns' Case (1587) 4 Rep. 52 a.

Style V. Hearing (1605) Cto. Jac. 73.
Edwards v. Omellhallum (1639) March, 64.

Doe V. Oliver (1830) 5 Man. & Ry. 202.

[The doctrine of estoppel applies to incorporeal hereditaments

{Poulton V. Moore [1915] i K. B. 400).]

1392. A conveyance by deed takes effect from the Delivery of

delivery thereof.

Willis V. Jermin (1589) Cro. Eliz. 167.

Styles V. Wardie (1825) 4 B. & C, at p. 91 1, per Bayley, J.

Tupper y.Foulkes (1861) 9 C. B. N. S. 797,

[As to what constitutes 'delivery,' see ante., Bk. II, Pt. I,

§ 216. 'Anything to show that he treated the deed as his deed i4

enough' {Tapper v. Foulkes., ubi sup.., at p. 809, per Williams, J.).]

1393. No one can be compelled to accept a con- Disclaimer

veyance by deed.W But a conveyance of land by

deed at once vests the land in the grantee ; even if he

is unaw^are of its existence. The grantee may, how-

ever, on becoming aware of the conveyance, dis-
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claim; in which case the land will be deemed never

to have vested in him.C")

(a) Townson v. Tuie/A(iSig) 3 B. & Aid. 31.

(b) Butler's and Baker's Case (1591) 3 Rep., at z6 b. per Curiam.

Smyth V. Wheeler (1671) 2 Keb. 772.

Sir Simon Leech's Case (1692) Carth. 2J0.
Doe V. Knight (i8z6) 5 B. & C. 471.

Mallott V. Wilson [1903] 2 Ch. 494. i

[Even the fact that the conveying party retains the conveyance

in his own hands will not prevent the operation of the rule ; if it is

clear that he intended the conveyance to be effectual (Doe v. Knight.,

ubi sup., at p. 692, per Curiam). And even a formal disclaimer

only revests the interest of the disclaiming party, not any trusts

limited out of it (^Mallott v. Wilson^ ubisup.). It was said in Butler's

and Baker's Case, ubi sup., that a freehold could not be devested

by a mere oral disclaimer in pais, i. e. without deed or record. But

see the contrary decided in the modern case of Re Birchall (1889)
40 Ch. D. 436, which was, however, a case of devise.]

Gift to

stranger

1394. An immediate interest may be taken under

a deed executed after ist October, 1845, by a person

not named as a party thereto.

Real Property Act, 1845, s. 5.

[Before the passing of the Real Property,:Act, 1845, a person not

a party thereto could take an interest under a 'deed poll,' i. e. a

deed not professed to be made inter partes (2 Inst. 673). But a

stranger could not take an immediate interest under an indenture

purporting to be made inter partes.~\

Presumption 1395. A. Conveyance by deed is construed, so far

'zranue'' ^^ *^^ words uscd wiU reasonably admit, in favour of

the grantee and against the grantor.W The same
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rule applies to an exception by the grantor out of the

property conveyed to the grantee. C")

(a) Co. Lift. 42, 183.

Willion V. Berkley (i 562) i Plowd., at fo. 242 a, per Weston, J.
Re Stroud (1849) 8 C B., at p. 529, per Wilde, C.J.

(b) Bullen v. Denning (1826) 5 B. & C. 842.

Savill Bros. v. Bethell [1902] 2 Ch. 523.

[There is a well-known exception in the case of a grant by the

Crown (Willion v. Berkley., ubi sup.). And sometimes the statement

of the rule is qualified by limiting it to conveyances for valuable

consideration (Neill v. D. of Devonshire (1882) L. R. 8 App. Ca.,

at p. 149, per Lord Selborne, C.),]

1396. A conveyance of the legal estate in land is Voluntary

effectual, without valuable consideration, to pass also
""^^y"'"

the equitable interest, even to a stranger, in the

absence of expression to the contrary.

Fillers v. Beaumont (1682) i Vern. 100, per Lord Nottingham, C.

Lloyd y. Spillet (1740) 2 Atk. 148.

Toung V. Peachy (1741) ibid., at p. 256, per Lord Hardwicke, C.

Fowkes V. Pascoe (1875) L. R. 10 Ch. App., at p. 348, />*r James, L.J.

[The opinion expressed by Lewin (Trusts, 12th ed., p. 164) and

other text-book writers, to the effect that, in the absence of express

words, there is a presumption of a resulting trust for the grantor, is

not borne out by the decisions quoted in support of it ; though there

are earlier decisions (e. g. Elliot v. Elliot (1677) 2 Cha. Ca. 231 ; D.

of Norfolk V. Browne (1697) Pre. Cha. 80) which appear to support

that view. Of course, absence of consideration may be evidence

of fraud ; but fraud is never presumed. Equally of course, a

voluntary conveyance may be invalid because it tends to defeat or

delay creditors {post. Sect. xv). In order to prevent a resulting

use of the legal estate in a purely voluntary conveyance to a

stranger, the use must be expressed to be for the benefit of the

grantee. (Sanders, Uses, p. 97).]
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8 14 LAW OF PROPERTY

Not revet- 1397. Any conveyance of land made with intent

" ' 'to defraud purchasers, other than a conveyance for

valuable consideration to a bona fide acquirer,^ and

any conveyance reserving power to the conveying

party to revoke, determine, or alter such conveyance

at his will or pleasure,^ will be void against subse-

quent purchasers of such land.(") But no voluntary

conveyance, in fact made bona fide and without

fraudulent intent, will be deemed fraudulent and void

under this §, merely by reason of a subsequent pur-

chase for value, or conveyance thereunder.W

(a) ,27 Eliz. (1585) c. 4, 8,4. (The exception includes a mortgagee

(S.6)).

(b) Ibid., s. 5.

(c) Ibid., s. 2.

(d) Voluntary Conveyances Act, 1893, s. 2.

[The last mentioned statute was rendered necessary by the

strained construction put upon the older Act, to the effect that a

subsequent conveyance for value, even to a purchaser who knew of

a former voluntary conveyance, defeated the voluntary convey-

ance {Doe V. Manning (1807) 9 East, 59). The Act of 1893 '*

retrospective ; but with a saving for conveyances for value before its

passing (s. 3).]
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TITLE II— CONVEYANCE BY WAY OF
MORTGAGE

1398. Any conveyance of land having for its Mortgage

cannot be

irredeemable
object to secure the payment of money is a mort- '"""" ^'

gage, whatever it may be called.^ A mortgage can-

not be made irredeemable.W

(a) Newcomb v. Bonham (1681) i Vern. 7 (sale with option of re-

purchase).

Fazocet V. Bowers (1693) l Ed. 287 (grant of rent).

"James v. Qades (1700) z Vern. 402 (do.).

Re Alison (1879) " ^^- ^- ^^4 (""'t for sale).

Salt V. M. of Northampton [1892] A. C. i (effecting life

insurance)

.

Santley v. Wilde [1899] 2 Ch., at p. 474, pA- Lindley, M. R.
(b) Newcomb v. Bonham, ubi sup.

Howard V. Harris (1683) t Vern. 190.

Fairclough v. Swan Brewery Co. [191 2] A. C. 565.

[But a mortgage can become irredeemable by the mortgagor, if

he makes a subsequent mortgage without disclosing it (4 W. & M.
(1692) c. 16, s. 3).]

1399. A mortgage of the legal estate may be Form of

made by deed, surrender (of copyholds) or registered """"'s^Sf

disposition ; W a mortgage conveying an equitable

interest ('equitable mortgage') may be effected by

deed,('') by written memorandum or charge,W or by

deposit of title deeds (including land certificate). (*)

A statutory charge on registered land may also be

effected by entry on the register of charges.

W

(a) A legal mortgage is effected in the same way (mutatis mutandis) as

an absolute conveyance (ante. Tit. I, §§ 1386, 1388, 1389).

(b) This method is adopted when the mortgagor has not in fact the
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legal estate, but it is desired to secure for the mortgagee' the

statutory powers conferred by the Conveyancing Act, 1881

{post, §§ 1405-11).
(c) The advantage of this method is that the stamp duty is lower than

on a mortgage by deed. But the mortgagee cannot exercise

statutory powers.

(d) James v. James (1873) L. R. 16 Eq. 153. (In this case Equity

allows the deposit to override the plain words of the Statute of

Frauds)

.

Land Transfer Act, 1897, s. 8 (6).

(e) Land Transfer Act, 1875, s. 2z. A peculiar advantage of this

form is, that it confers statutory powers upon the mortgagee

(Land Transfer Act, 1897, s. 9 (2)). But, presumably, it

does not pass the legal estate.

Priorities 1400. Generally speaking, mortgages rank in pri-

ority in order of date ; subject to the rule that the

honajide acquifer of the legal estate for value with-

out notice of an earlier equitable mortgage takes

priority of such mortgage.W But, subject to § 141 9,

post, the holder of a legal mortgage who makes

further advances to the mortgagor without notice

of any intervening mortgage, is entitled to be repaid

such further advances in priority to such intervening

mortgage ;('') and the holder of an equitable mort-

' gage may, by taking a transfer of a legal mortgage,

become entitled to add the amount of his claim on

the equitable mortgage to the sum due on the legal

mortgage, in priority to all prior equitable mortgages

of which he was bona fide ignorant when he gave the

value for his equitable mortgage (' Tacking ').W

(a) Rooper v. Harrison (1855) 2 K. &J. 86, and %ti ante, Sect. I, Tit.

XI, §1313-
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(b) Bedford V. Backhouse (1730) 2 Eq. Ca. Ab. 615.
Hopkimon v. Rolt (1861) 9 H. L. C. 514.
West\. Williams [1899] • Ch. 132.
Taylor \. L. isf Coy. Banking Co. [1901] 2 Ch., at p. 256, per

Stirling, L.
J.

[^West V. Williams shows, however, that this claim cannot be sup-
ported in the face of notice of the mesne mortgage ; even though
the legal mortgagee had actually bound himself to make the further
advances.]

(c) March v. Lee (1670) i Cha. Ca. 162.

Blake V. Hungerford (1701) Pre. Cha. 158.

[It would appear from Rooperv. Harrison, ubisup., that the prin-
ciple of 'tacking' can only be used as a defence. If the person
setting it up sells the property by virtue of a power in the legal

mortgage, he cannot retain the surplus over the amount due on the
legal mortgage, to satisfy his claims under the equitable mortgage

;

at any rate if the legal mortgage contains a trust or destination of the

surplus moneys for the next incumbrancer. The later case of Selby

V. Pom/ret (1861) 3 De G. F. & J. 595, though spoken of in the

report as one of tacking,' was clearly ' consolidation ' (jiost, § 141 7) .]

1401. A mortgagee may, subject to the rights of Dealings

the mortgagor and other persons interested in the
""

equity of redemption, transfer his mortgage debt and

interest in the mortgaged property, either absolutely

or by way of sub-mortgage ; and his transferee or sub-

mortgagee will, subject to the terms of the mortgage,

and those of the transfer or sub-mortgage, enjoy all

the rights of the original mortgagee.^ Probably,

the mortgagee cannot transfer part of the mortgage

debt in such a way as to divide his remedies and

powers between himself and his transferee.^ The

g''g'
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interest of the mortgagee, even when the mortgaged

property is realty, is personal estate.

W

(a) Re Lord Southampton^ s Estate (1880) 16 Ch. D. 178.

Turners. Smith [1901] I Ch. 213.

Land Transfer Act, 1875, s. 40.

[Notice to the mortgagor of the transfer is not essential to render

the transaction effectual JDetween the mortgagee and the transferee

;

but, as the above cases show, it is necessary to prevent the trans-

feree being prejudiced by subsequent dealings between the original

mortgagee and the mortgagor.]

(b) Flowers. Pritchard {i()oij) 53 Sol. Jo. 178.

Forster v. Baker [1910] 2 K. B. 636.

(c) Casbtrne v. Scarfe (1737) i Atk., at p. 60^, per Lord Hardwicke,

C. (Consequently, a devise of 'lands' generally, will not pass

the beneficial interest in land vested in the testator by way of

mortgage, or the mortgage debt (^fFinn v. Littleton (16-89)

I Vern. 3). But if a mortgagee, not being a trustee (Convey-

ancing Act, 1911, s. 9(1)), forecloses, or acquires a title by pos-

session under the Real Property Limitation Acts (j)ost. Tit. IV)
his interest acquires the character of the estate of the mortgagor (^Re

Loveridge [1904] i Ch. s'i8).)

Non-statu- 1402. Every legal mortgagee (including the regis-

''"'-''^""'^''•'*-'^
tered proprietor of a registered charge) has, after

the mortgage money has become due, and independ-

ently of any express authority contained in the mort-

gage, the following remedies for the enforcement of

his security, viz.

:

(i) the right to take possession of the mort-

gaged property

;

Land Transfer Act, 1875, s. 25.

Doe V. Lightfoot (1841) 8 M. & W. 553.
Bovilly. Endle [1896] i Ch. 648.

[Unless there is any stipulation to the contrary in the mortgage,

the mortgagee may exercise this right at any time after the making
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CONVEYANCE BY WAY OF MORTGAGE 819

of the mortgage {Doe v. Lightfdot, ubi sup.) ; but one drawback of

such a step is, that it entitles the mortgagor to pay off the mortgage

at once without notice (Bovill v. Endle, ubi sup.). Another draw-

back is, that the mortgagee in possession is bound to account, not

only to the mortgagor or his representatives {Wragg v. Denham

(1836) 2 Y. & Co. (Exch.) 117; Taylor v. Mostyn (1886) 33
Ch, D.' 226), but to subsequent incumbrancers, and even after he

has assigned the mortgage {Venahles v. Foyle (1660) i Cha. Ca. 2),

for all the profits which he has received, or, without wilful default,

might have received. Moreover, it is doubtful whether, having

once taken possession, he can relinquish it {Re Prytherch (1889)

42 Ch. D, boo; per North, J.),]

(ii) the right (unless excluded by the terms of

the mortgage) by action or other proceed-

ings to recover from the mortgagor per-

sonally the amount due on the mortgage;

Land Transfer Act, 1875, s. 23.

Meynelly. Howard (1696) Pre. Cha. 61.

King V. King (1735) 3 P. Wms. 358.

[But, if there is no covenant, expriess or implied, for payment of

the money, the debt will be only simple contract. And the mort-

gagee cannot sue the assignee of the equity of redemption personally

to recover the mortgage money, or prove in his bankruptcy, even if

he has paid interest {Aneaster v. Mayer (1785) i Bro. C. C, at

p. 464, per Lord Thurlow, C; Re Errington [1894] 1 Q. B. 11).]

(iii) the right to obtain from the Court an abso-

lute order of foreclosure, excluding the mort-

gagor from all further right to redeem the

mortgage.

Land Transfer Act, 1875, '• 26.

[Such an order will be made as of course if any money remains

due; but an order nisi will first be made, directing accounts to be

taken by the Master, and giving the mortgagor,, at least in the case

of a formal mortgage, six months from the date of the Master's

certificate, in which to redeem, A personal order for payment
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within a much shorter time (^. g. a month) of the money due may-

be made, however, if asked for by the writ {Farrery. Lacy (1883)

25 Ch. D. 636). An equitable mortgagee cannot take possession

(Garfitt V. Allen (1888) 37 Ch. D.,at p. 50,/>^r North, J.); but He

has the other rights described in the §.]

Re-opening 1403. A mortgagee who, after obtaining a fore-
forec osure

^losure, sues the mortgagor on his personal' liability,

* re-opens' the foreclosure, i. e. entitles the mortgagor

to redeem ; W and, if the mortgagee has parted with

the property after foreclosure, he cannot sue the mort-

gagor personally to recover the mortgage money.^'')

(a) Dashzaood v. Blythway (1729) I Eq. Ca. Ab. 317.

Kinnairdv. Trollope (1888) 39 Ch. D. 637.
(b) Perry v. Barker (1806) 13 Ves. 198.

Annual rests 1404. Generally speaking, a mortgagee in posses-

sion, though accountable for the surplus rents and

profits after discharging interest, will not be com-

pelled to deduct them, as they accrue, from the prin-

cipal, so as to reduce the debt by instalments.^ But

if there was no interest in arrear when he entered, or

if the whole of the principal and interest has been

covered by the receipts, the mortgagee in possession

will be compelled to account with annual rests, and

to pay compound interest at four per cent, on the

amount found due from him.W

(a) Wrigley v. Gill [1905] i Ch., at p. 253, per Warrington, J.
Ainsviorth v. Wilding, ibid., at p. 440, per Joyce, J.

(b) Ashittorthy. Lord (1887) 36 Ch. D. 545.
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CONVEYANCE BY WAY OF MORTGAGE 821

[Consequently, if there is a provision in the mortgage for capitali-

zation of interest in arrear, it cannot be enforced, so long as the

amount of rents and profits received by the mortgagee exceeds the

amount of interest due (^Wrigley v. Gill [1906] i Ch. 165).] .

1405. Subject to § 14 10, where a mortgagee is in Leases and

possession of land under a mortgage by deed or regis- '^^Zff
tered charge made after 31st December, i88i,W or mortgagee

where he has appointed a receiver, who still acts,

under the statutory power described in § 1406 (ii),

post,'^^ he may, subject to the terms of the mortgage

deed :
(=)—

(a) Conveyancing Act, 18J1, s. 2 (6), s. 18 (13) (16), s. 19 (i) (4),

Land Transfer Act, 1897, s. 9 (2).

(b) Conveyancing Act, 1911,3.3(11).
(c) Conveyancing Act, 1881, s. 18 (13), s. 19 (3).

(i) grant agricultural or occupation leases of any

part of the land for any terms not exceed-

ing twenty-one, or building leases for any

terms not exceeding ninety-nine years, to

take effect in possession not later than twelve

months after their dates, at the best rent that

can reasonably be obtained without fine,

which leases will be binding against all

prior incumbrancers and the mortgagor

;

Ibid., s. 18 (2)-(6).

[Various provisions for securing the formality and effectiveness

of the leases are contained in the section (7)-(i2). And a mort-

gagee in possession, or who has appointed a still acting receiver,

may accept surrenders of existing leases with a view to granting
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leases authorised by the Act, or the mortgage deed, or an agreement

pursuant to the Act (Conveyancing Act, 191 1, s. 3).]

(ii) cut and sell timber and other trees ripe for

cutting, and not planted or left for shelter

or ornament, or contract for any such cut^

ting and sale, to be completed within twelve

months from the making of the contract.

Conveyancing Act, 1881, s. 19 (i) (iv).

[Apart from the Act, a mortgagee can only cut timber if he

shows the security to be defective (^IVithrington v. Banks (1725) Sel.

Ca. Cha. (Macnaghten) 92).]

Other Stat- 1406. Subject to §§ 1408, 1 4 1 o, /»oj/, a mortgagee
utjry powers ^ ^jggj executed after ^ist December, 1 881, or by
ofmortgagee ' -^ ' ' j

registered charge, whether in possession of the mort-

gaged property or not, but only when the mortgage

money has become due, may, subject to the terms of

the mortgage

:

(i) sell, or concur in selling, the mortgaged prop-

erty, or any part thereof, either subject to

prior charges or not, in any reasonable

manner

;

Ihid., s. 19 (i) (i), (2).

Land Transfer Act, 1897, s. 9 (2).

[The mortgagee holds any surplus produced by a sale after satis-

fying his claim, for the person ' entitled to the mortgaged property
'

(Conveyancing Act, 1881, s. 21 (3)), which, presumably, means

the person who was entitled to it (subject to the mortgage) before

the sale. Of course, the mortgagee cannot compel prior incum-

brancers to join in the sale; but a useful section (s. 5) of the Con-
veyancing Act, 1881, allows the Court to authorize a sum of money
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to be paid into Court to meet prior incumbrances, and to declare the

land free from incumbrance.]

(ii) appoint by writing from time to time a

receiver of the income of the mortgaged

property or any part thereof, who will,

unless the mortgage otherwise provides,

be deemed the agent of the mortgagor,

and who will have power to demand and

recover all the income of such property by

action, distress, or otherwise, in the name

of the mortgagor or of the mortgagee.

Conveyancing Act, 1881, s. 19 (i) (iii), 24 (i)-(5).

Land Transfer Act, 1897, s. 9 (z).

[The moneys coming to the receiver are to be employed (i) in

discharging outgoings (2) in keeping down prior charges (3) in

paying the receiver's commission, premiums on insurance, and repairs

authorized by the mortgagee in w^Hting (4) in paying the mortgagee's

interest. The balance is to be paid to the person entitled to the

income subject to the receiver (Conveyancing Act, 1881, s. 24

(6)-(8)).]

1407. Where the mortgage deed was executed special terms

after 31st December, 191 1, a mortgagee, exercising
"^'"^

his power of sale under § 1406 may —
(i) impose on any part of the land sold, or any

part remaining unsold, any restriction or

reservation, with respect to building on,

or other user of, such land, or with re-

spect to mines and minerals, or for the

purpose of the more beneficial working
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thereof, or with respect to any other

thing

;

(ii) sell the mortgaged property, or any part

thereof, or any mines and minerals apart

from the surface :
—

(a) with or without a grant or reser-

vation of easements, rights, and

privileges in relation to the prop-

erty remaining in mortgage or

the part sold

;

(b) with or without an exception or

reservation of all or any of the

mines or minerals in or under the

mortgaged property, and with or

without a grant or reservation

of powers q£ working, or other

powers, easements, rights, and

privileges for mining purposes, in

relation to the property remaining

unsold, or any property sold

;

(c) with or without covenants by the

purchaser to expend money on

the land sold.

Conveyancing Act, 191 1, s. 4.

Restrictions 1408. The mortgagee must not exercise the
on powers

powers of Sale or appointment of a receiver de-

scribed in § 1 406, until there has occurred :
—
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(i) three months' default in payment of the

mortgage money after written notice to

pay off, or

(ii) failure to pay any part of the interest for

two months after it became due, or

(iii) some breach of a provision made on behalfof

the mortgagor or a person concurring in the

mortgage, other than the covenant for pay-

ment of mortgage money and interest.

W

But no purchaser, or person paying money to a

receiver under the above powers, is bound to enquire

whether a case for a sale or the appointment of a

receiver has arisen. ('')

(a) Conveyancing Act, 1881, ss. 20, 24 (1).

(b) Ibid., ss. 21 (2), 24 (4) ; Conveyancing Act, 191 1, s. 5.

[Semble, if the mortgage-money is not due, the power of sale or

appointment of a receiver does not exist under the Act ; and a pur-

chaser or tenant will not be protected under the above clause.

(But see Conveyancing Act, 191 1, s. 5 (i).) A mortgagee who
has obtained a foreclosure order nisi cannot properly exercise

his power of sale ; but a bona fide purchaser from him will be

protected (Stevens v. Theatres Ld. [1903] i Ch. 857). Subject

to these reservations, the power of sale, except in the case of a regis-

tered charge (Land Transfer Act, 1897, s- 9 C^))? can be exercised

by any one entitled to receive and give a discharge for the mortgage

money (Conveyancing Act, 1881, s. 21 (4)); and such person can

obtain from any one, other than aprior incumbrancer,anydeed or docu-

ment of title relating to the property, to which a purchaser under the

power of sale would be entitled (Conveyancing Act, 1881, s. 21 (7)).]

1409. Subject to § 14 10, a mortgagee by deed Power to

executed since 31st December, 1881, or by a reg-
'"""'^
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istered charge, whether in possession or not, and

whether the mortgage money has become due or not,

may (subject to the terms of the mortgage) unless an

adequate insurance is maintained by the mortgagor,

insure any building; or any effects or property of an

insurable nature, being part of the mortgaged prop-

erty, against loss or damage by fire; and the pre-

miums paid for any such insurance will be a charge

on the mortgaged property, in addition to the mort-

gage money, and with the same priority, and with

interest at the same rate, as the mortgage money.

Conveyamcing Act, i88i, ss. 19 (i) (ii), 23.

Land Transfer Act, 1897, s. 9 (2).

[There are certain regulations as to the amount for which, and

the circumstances in wliich, the mortgagee may insure. The
mortgagee may require all money received on an insurance effected

luxider the deed or the Act to be applied in making good the damage,

or (subject to legal or contractual obligations to the contrary)

towards discharge of the amount due under the mortgage (Con-

veyancing Act, 1 88 1, ss. 19 (i) (ii), 23).]

Mortgagee'

s

powers may
be varied

1410. The mortgagee's statutory powers of sale,

leasing, insurance, and appointment of a receiver,

only apply in so far as a contrary intention is not

expressed in the mortgage deed, or, in the case of

leasing, otherwise in writing.

Conveyancing Act, i88i, ss. 18 (13), 19 (3).
Land Transfer Act, 1897, s. 9.

Conveyancing Act, 1911,8. 4.

[It seems a little doubtful whether the special powers conferred

by this last enactment (§ 1407, ante^ can be restricted by the mort-

gage deed, unless the power of sale itself is excluded.]
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1411, In any action for foreclosure or redemption. Sale instead

or for raising and payment in any manner of mort-
°{/lZ'emp-'

gage money, the Court may, on the application of "»»

any person interested either in the mortgage money
or the right of redemption, direct a sale of the mort-

gaged property on such terms as the Court thinks

fit, without previously determining the priorities of

incumbrancers.W But such a direction may be re-

voked, and an order of foreclosure made, if the

Court thinks fit.W

(a) Conveyancing Act, 1881, s. 25.

[This section is of great use to informal mortgagees. Before

the Act, it was doubtful whether a mortgagee by deposit of title

deeds was entitled to a sale ; unless there was a written agreement

by the mortgagor to execute a formal mortgage {Oldham v. Stringer

(1885) 51 L. T. 895). Now he can bring an action for fore- ,

closure, and ask for a sale.]

(b) Lloyds Bank v. Colston (191 2) 106 L. T. 420. (On the ground

that the property was worth less than the amount due to the

mortgagee, and that a sale would be an useless expense.)

1412. A mortgagor may, subject to the rights of Equity of

the mortgagee or mortgagees, sell, mortgage, lease,
'^^ ^"'P"""

surrender, or otherwise deal with his equity of re-

demption in the land, in the same manner as any

other equitable interest ; and such equity of redemp-

tion will be deemed to be real or personal estate in.

accordance with the character of the property

mortgaged.

. Casiorne v. Scarfe (1737) i Atk., at p. 60^, per Lord Hardwicke, C.

West V. ^;7/mw [1899] ' ^^-^ " P- '43. ^'"' I^ndlej', M. R.
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[The purchaser of an equity of redemption is, in general, bound
in equity to indemnify the mortgagor against liability for payment of

the mortgage debt {fFaring v. Ward (1802) 7 Ves., at p. 337, per

Lord Eldon, C). But this rule does not apply where the circjum-

stances of the transfer rebut the presumption that such was the

intention of the parties {Mills v. United Counties Bank [19 12]

I Ch. 231).]

Right to 1413. Subject to §§ J411 and 1417, any person
redeem . , . , .

interested in any property subject to a mortgage may,

at any time after the mortgage money has become

due,W and at any time before the mortgagee has

actually parted with the property to a person entitled

to hold it against equitable claimSjf''^ redeem the

property, on payment to the mortgagee of the

amount due for principal, interest, and costs.W And
any person entitled to redeem mortgaged property

may have an order for sale instead of redemption, in

any action brought by him for sale or redemption

(of the mortgage).

W

'
(a) Brown V. Cd/^ (1845) 14 Sim. 427.
(b) Ante, Sect. I, Tit. XI, § 13 13.

(c) Christian v. Field (i 842) 2 Ha. 177 (creditors in administration suit).

Smithy. Green (1844) I Coll. C. C. 555 (subsequent incumbrancer).

Batchelor v. Middleton (1847) 6 Ha. 75 (legatees having a charge

on the equity).

Pearce v. Morris (1869) 39 Ch. D., at p. 229, per Lord
Hatherley, C.

Anderson v. Pignei (1872) L. R. 8 Ch. App., at p. 196, per

Mellish, L. J. (dowress).

Beckett V. Buckley (1874) L. R. 17 Eq. 435 (judgment creditor of

mortgagor). '
•

Bankruptcy Act, 1883, Sched. I (12), U, (12) (trustee in bank-

ruptcy of mortgagor)

.

Tarn v. Turner (1888) 39 Ch. D. 456 (lessee of equity).

(d) Conveyancing Act, 1881, s. 25 (i).
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[Owing to expressions ofWright, J., in Re Vautin [1899] 2 Q. B.

549, there seems to be some little doubt whether the trustee in

bankruptcy of the mortgagor is entitled to redeem ; unless the mort-
gagee claims to vote or receive a dividend in the bankruptcy. But
see Re Button [1905] i K. B. 602. The person seeking to redeem
must, in general, give the mortgagee six months' notice, or pay six

months' interest. But if the mortgagee has taken any steps to enforce

payment, the mortgagor may pay off at once {Bovill v. Endle [1896]
I Ch. 648; Edmondsonv. Copland \^i()ii] 2 Ch. 301); and, in any

case, the mortgagor can pay off on the day fixed by the mortgage for

repayment, without notice. Where no day is fixed for payment,

the mortgagor must give reasonable notice {^Fit'z.gerald's Trustees v.

Mellersh [1892] i Ch. 385). It is the duty of the mortgagee on
redemption to hand over the title deeds and make a reconveyance to

the redeeming party ; but if the latter appears to have only a limited

interest in the equity of redemption, the reconveyance should be so

worded as to reserve the rights of other persons interested {Pearce

V. Morris, ubisup.'). A mortgagee who unreasonably refuses to

reconvey on tender, is liable to be ordered to pay the costs of a re-

demption action [Smith v. Green, ubi sup.). It has been held [Rams-

bottom V. Wallis (1835) 5 L. J. Ch. (N. S.) 92) that a subsequent

mortgagee whose right to enforce his mortgage is not yet exercise-

able, cannot redeem a prior mortgagee; although the prior mortgage

is redeemable by the mortgagor. But the terms of the second mort-

gage were peculiar in this case.]

1414. A reconveyance to or for the benefit of the Effect of

mortgagor on redemption operates for the benefit of
^anlT'^'

the incumbrancer next in succession, if any ; and

the mortgage debt is extinguished,W (See ante.

Sect. I, Tit. I, § 1 04 1 n.) But where the mort-

gage is redeemed by a third party, and the effect of

a merger of the debt would be to make a gift to the

next incumbrancer or person interested, at the ex-

pense of the party redeeming, there is a presumption

that the party redeeming the mortgage intended to
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keep alive the mortgage, and it will be treated as

still subsisting for his benefit. C")

(a) Toulmin v. Steere (18 17) 3 Mer. 210.

Otter V. Lord Vaux (1856) 2 K. & J. 650.

\Toulmin v. Steere has.been severely criticized; and it went much
further than is necessary to support the proposition for which it is

quoted. But for that proposition it is good authority.]

(b) Burrelly. E. of Egremont (1844) 7 Beav. 205.

Thorne v. Cann [1895] A. C. 11.

Liquidation Estates Ci. v. Willoughby \\%()%\ A. C. 321,

Whiuley v. Delaney [1914] A. C. 132.

•Clogging
^ 1415. Any stipulation in a mortgage, or forming

part of a mortgage transaction, will be unenforceable

against the mortgagor, or the person seeking to re-

deem the mortgage, in so far as it contemplates any

of the following objects, viz. :
—

[Whether or not the stipulation is part of the mortgage transac-

tion, is a question of fact in each case. Generally speaking, if it is

not, it will be enforceable {Reeve v. Lisle [1902] A. C. 461 ; De
Beers v. British South Africa Co. [1912] A. C. 52).]

(i) the postponement for an unreasonable

period of the exercise of the right of

redemption

;

Talbot V. Braddill (1683) i Vern. 394.
' Morgans. Jeffreys [19 10] i Ch. 620.

[There is no objection to a postponement for a reasonable

period {Biggs v. Hoddinott [1898] 2 Ch. 307); especially if the

right to postpone is mutual {Witliams v. Morgan [1906J i Ch.

804).]
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(ii) the imposition of a higher rate of interest

as a penalty for unpunctual payment of a

lower;

Holies V. Wyse (1693) 2 Vern. 289, overruling M. of Hallifaxv. Hig-

gens (1689) ibid. 134.

[But it is not a penalty to stipulate for interest at one rate, re-

ducible to a lower on punctual payment {Strode v. Parker (1694)
ibid. 316), or that, on failure to pay an instalment of capital, the

whole shall become due {Wallingford v. Mutual Society (1880)

L. R. 5 App. Ca., at p. 696, per Lord Selborne, C), or to arrange

for interest in arrear to be added to capital {fVrigley v. Gill [1906]
I Ch. 165).]

(iii) the giving to the mortgagee a right or

option to purchase the equity of re-

demption;

Bow/en v. Edwards ( 1 660) i Cha. Rep. 1
1 7.

Willetty. Winnell (1687) i Vern. 488.
' Jarrah Co. v. Samuel \\()Qi^ A. C. 323.

[It has been questioned whether a mortgagee could enforce, dur-

ing the continuance of the mortgage, a stipulation giving him a

right of pre-emption, in the event of the mortgagor selling the

property {Orby v. Trigg (1722) 9 Mod. 2).]

(iv) the retention by the mortgagee of any col-

lateral advantage, or any right or claim,

against the mortgaged property W or

the mortgagor, C") or, semble, any other

person,W after the redemption of the

mortgage

;

(a) Noakes v. Rice [1902] A. C. 24, substantially overruling Santley v.

Wilde {li^i^l 2 Ch. 474.

(b) Bradley v. Carritt [1903] A. C. 253.

(c) Ibid., at p. 261.
E E
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[There is, however, no objection to a stipulation for a collateral

advantage during the continuance of the security. It is merely a

part of the interest (Biggs v. Hoddinott [1898] 2 Ch. 307). And it

has been, suggested, but not decided, that a stipulation in a floating

charge, given by a commercial company, for the continuance of a

collateral advantage after redemption, would not necessarily be bad
{De Beers v. B. S. A. Co. [1912] A. C. 52 ; Kreglinger v. New Pata-

gonia Co. [1914] A. C. 25).]

(v) the imposition of any penalty on or difficulty

in the exercise of the right of redemption.

Davies v. Chamberlain (1909) XXVI T. L. R. 138 (where, however,

the stipulation was held not to be part of the mortgage transaction).

,

Fairdough v. Swan Brewery Co. [1912] A. C, 565.

And the person entitled to redeem may do so regard-

less of any such stipulation.

[At one time, it was very common for a mortgagor in actual

occupation of the mortgaged property to attorn tenant to the mort-

gagee in the mortgage deed, at a rent equivalent to the amount of

the annual interest; the chief object being to give the mortgagee a

right of distress on non-payment of the interest. But this result

can clearly not be achieved without registration under the Bills of

Sale Acts (/iorf,Sect. X,Tit. II, §§ 1573-1579); and the attornment

clause, though it has certain other advantages, is now rarely found.]

No 'consoli. 1416. Unless the operation of section 17 of the

rVeTved"
"" Coflvcyancing Act, 1 88 1, is expressly excluded by the

mortgage deeds or one of them, a mortgagor can

redeem any mortgage made since 1 8 8 1 , without re-

deeming any other mortgage held by the mortgagee

on any property other than that comprised in the

mortgage sought to be redeemed.

, Conveyancing Act, 1881, s. 17.

Gri_^th V. Pound (1890) 45 Gh. D. 553.
Re Salmon [1903] K. B. 147.
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[By the terms of the section, the operation of the doctrine of

Consolidation can only be excluded by a deed. There seems no
reason to doubt that the operation of s. 17 of the Conveyancing
Act, 1 88 1, can be excluded by a registered charge under seal (Land
Transfer Rules, 1903, R. 169).]

tton'

1417. When section 17 of the Conveyancing Act, 'ComoHda-

1 8 8 1 , does not apply, a mortgagee can refuse to allow

redemption of any mortgage, after the day fixed for

repayment of the money thereby secured has passed ; W

unless the person seeking to redeem will also redeem

any other overdue W mortgage created by the same

mortgagor, C") in the hands of the mortgagee, the

equity of redemption whereof has, at any time

since both mortgages came into the hands of the

mortgagee, been vested, together with the equity

of redemption of the mortgage sought to be re-

deemed, in the person seeking to redeem, or any

person through whom he claims.W This rule only

applies where both the mortgages were originally

created by the same person.^

(a) Cummins v. Fletcher (1879) 14 Ch. D. 699.

[This is an essential condition of the equitable right to consolidate.

If the mortgagor is relying on a legal right to redeem, there is no

opportunity of imposing terms upon him.]

(b) Sharp v. Rickards [1909] i Ch. 109.

(c) Pledge V. White [i 896] A. C, at p. 198, per Lord Davey.

(d) Sharp v. Rickards, ubi sup.

[The doctrine of Consolidation, which is now not much favoured

by the Courts, began with the very simple case in which the same

mortgagor mortgaged two different properties to the same mortgagee,

E E 2
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834 LAW OF PROPERTY

allowed the days for redemption of both to pass, and then sought to

redeem one mortgage, leaving the mortgagee with, perhaps, an inade-

quate security for the other. In such a case, the Court of Chancery
applied the maxim :

' he who seeks equity must do equity ' (^Pope v.

Onslow (1692) 2 Vern. 286). The doctrine was then extended to

cover the much more questionable case in which one of the two
equities had been sdld to a stranger who sought to redeem (^Ex parte

Carter (1773) 2 Amb. 733). Finally, it was extended to cover the

case in which the same mortgagor had mortgaged to .different mort-

gagees, by mortgages which ultimately came to the same hand {^Vint

V. Padget (185S) 2 De G. & J.611; Selbyv. Pom/ret (1861) 3 De
G. F. & J. 595). But here the doctrine stopped; Fry, J., in Harter

V. Colman (1882) 19 Ch. D. 636, refusing to extend it to the case in

which the mortgagor, having assigned his first equity of redemption

to A, subsequently made another mortga,ge to the same mortgagee,

who sought to consolidate against A. (See also Jennings v. Jordan

(1881) L; R. 6 App. Ca. 698; Hughes y. Britannia B. S. [1906]
2 Ch. 607). The right of consolidation can be enforced actively by

a foreclosure action (Tribourg v. Pomfret (1773) 2 Ambl. 733 ri.),

and, semble, also by means of a sale of the property comprised in one

of the mortgages {Selby v. Pomfret (1861) 3 De G. F. & J. 595).]

1418. A mortgagor in possession of land, the

Mortgagor's mortgage having been made since 1 8 8 1 , and no re-

power of ceiver, who still acts, having been appointed by the

mortgagee, has, subject to the terms of the mortgage

deed, the same power of making leases and accept-

ing surrenders as a mortgagee in possession [ante,

§ 1405) ('). Such leases will take effect out of

the legal estate, and bind all incumbrancers. C")

(a) Conveyancing Act, 1881, s. 18 (l) ; 191 1, s. 3.

(b) Wilson v. Queen's Club [1891] 3 Ch. 522.

[Consequently, even if the ownqr of the legal estate, not being in

possession, joins in the lease, the lessee's rights, though binding him,

will be derived from the mortgagor in possession, as being the

better title {John Brothers v. Holmes [1900] i Ch. 188).]
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1419. A person entitled to redeem a mortgage May require

may, despite any stipulation to the contrary, require "'""^J"'

the mortgagee, if the latter has not been in possession,

on the terms upon which he would be bound to re-

convey, to assign the mortgage debt and transfer the

mortgaged property to any third person, as the person

entitled to redeem- may direct.W But a requisition

to this effect by a prior incumbrancer will prevail over

a requisition by a later ; and the requisition of any in-

cumbrancer over a requisition of the mortgagor.

W

> (a) Conveyancing Act, i88i, s. 15.

(b) Conveyancing Act, i88z, s. 12.

[This last provision appears to affect somewhat seriously the

previously existing possibilities of ' tacking' {arite^ § 1400). It ap-

plies to all mortgages, whenever made.]

1420. A person entitled to redeem a mortgage Power to

made since the year 1881, may, notwithstanding any
^"itie.leeds

stipulation to the contrary, at his own request and cost,

and on payment of the mortgagee's costs and expenses

occasioned thereby, inspect and make copies of or

extracts from the documents relating to the mort-

gaged property, in the custody or power of the

mortgagee.

Conveyancing Act, 188 1, s. 16.

1421. When two separate estates or interests have Marshalling

been mortgaged to A, and only one of them to B, B
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is entitled, as against the mortgagor and his repre-

sentatives/") a surety for the mortgagor,W and the

trustee in bankruptcy of the mortgagor.^ to compel

A to resort first for payment to the estate which is

not mortgaged to him (B).

(a) Lanoyw. D..of.Athol{\']ifZ) 2 Atk. 444, /*r Lord Hardwicke, C.

Alirich v. Cooper (1803) 8 Ves., at p. 395, per Lord Eldon, C.

Tiddy. Lister (1852), 10 Ha. 157. '

Gibsons. Seagrim (1855) ^o Beav. 741.

(b) Souths. Bloxam (1865) 2 H. & M. 457.
(c) Ex parte Hartley (1835) i Deac. 288 (Court of Review).

Ex parte Stephenson (1847) i De Gex, 586 (do.). ,

Gibson v. Seagrim, ubi sup.

[Where there are rival claims to marshal, the mortgagee of the

two or more properties must pay himself rateably out of each

{Gibson v. Seagrim^ ubi sup. ; Moxon v. Berkeley Bdg. Society (1890)

59 L. J. Ch. 524). But the right of marshalling does not pre-

vent a mortgagee realizing his securities in such manner and order

as he thinks fit. {Manks v. Whiteley [191 1] 2 Ch., at p. 466, per

Parker, J.). Another instance of marshalling of mortgages occurs

when two or more separate properties are mortgaged by the same
mortgagor to secure a single debt. In such a case, even before the

doctrine of the Real Estate Charges Acts is applied, the burden of

the debt will, as between the different representatives of the mort-

gagor, be apportioned rateably on the different properties, in propor-

tion to their respective values {Re Athill (1880) 16 Ch. D., at

pp. 229, 224).]
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1422. Subject to restrictive rules of law affecting Power to

special cases, any owner of an interest in land may '^ "'^^

charge it with liability for paytrient of any sum

or sums of money specific or unascertained. Such *

charge may be effected by writing, sealed or un-

sealed, or by testament

Cupit V. Jackson (1824) 13 Price, 721.
White V. James (No. 2) (1858) 26 Beav. 191.

Horton v. /?<»// (1874) L. R. 17 Eq. 437.

1423. The person entitled to the benefit of such Rights of

1 1 • I r 1 • owner of
a charge may, subject to the terms or the instrument charge

creating it, and to the interests of all prior incum-

brancers, apply to the Court for the appointment of

a receiver of the rents and profits of the land, and

a sale or mortgage of the interest suTDJect to the

charge, with a view to the realization thereof.W
But he is not entitled to an order for foreclosure, or

the other remedies of a mortgagee.W

(a) Re Ta^-zf^r [1893] 2 Ch. 323.

Hambro v. Hambro [1894] 2 Ch. 564.

Nightingale v. Reynolds [1903] 2 Ch. 236.

(b) Sampson v. Pattison (1842) i Ha. 533.
Tennant v. Trenchard (1869) L. R. 4 Ch. App., at p. 542, per

Lord Hatherley, C.

Re Owen [1894] 3 ^1^- ^^°-
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[The remedy is in the discretion of the Court, unless there is an

express power of sale in the instrument of charge. But it may be

granted in all cases in which any sum appears to be charged upon
land or the income thereof; even though there are no express words
to that effect in the charge, and even though the owner of the charge

has legal remedies, e. g. by entry and distress (Hambro v. Hambro,
ubi sup.). Where the charge is created by the testament of a per-

son dying since fth August, 1897, there is, of course, usually no
need to resort to the jurisdiction of the Court ; as the personal rep-

resentatives may sell in the exercise of their general powers (Land
Transfer Act, 1897, s. 2). And, even where the death is prior to

6th August, 1897, trustees of land devised charged with the pay-

ment of debts or specific sums of money, and executors (but not

administrators), have power to sell or mortgage for payment of such
charges (Law of Property Amendment Act, 1859, ss. 14-18).]

Remedies to

enforce an-

nual charge

1424. The owner of any annual charge on land

or the income of land, created since 1881, and not

being rent incident to a reversion, has, subject to the

terms of the instrument creating the charge, the

remedies for the recovery of such charge specified as

belonging to a rent-charger in Sect. I, Tit. IX,

§ 1 289, anieM^ And such powers, whether exercised

under the statute or by virtue of any other instru-

ment, are not void for perpetuity.^

(a) Conveyancing Act, 1 881, s. 44.
(b) Conveyancing Act, 191 1, s. 6.

[The remedies conferred by the earlier Act are exerciseable in the

case of charges created since 1881; whether under powers created

before that date or since (Act of 191 1, s. 6 (2)).]

Redemption 1425. Any annual sum issuing in perpetuity out

charges" °^ land, and not being a rent reserved on a, sale or
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lease, or a rent made payable under a grant or Ifcence

for building purposes, may be redeemed by any per-

son interested in the land, in the manner described

in Sect. I, Tit. IX, § 1 294, ante.

Conveyancing Act, 1881, s. 45.

1426. A vendor of land, any part of whose pur- Hens on

chase money remains unpaid,W a purchaser of land,
""

who has paid any part of his purchase money but

has not obtained a conveyance of the land,W a trustee

who has expended his own money on land in neces-

sary repairs or improvements,W and any person who
has expended money on the improvement of land, at

the request or with the encouragement of the owner

thereof, in the reasonable expectation of obtaining

an interest therein,^ and who has not expressly or

by implication waived his lien,W is entitled to a lien

on such land to secure the payment or repayment of

such money, with interest at 4 per centS^ Such lien

operates as an equitable charge on the land,(^) but not

on the title deeds ; C') and the person entitled to the

benefit of it has the remedies described in § 1423,

anteS^ The benefit of such a lien is transferable.^'')

(a) Hood V. Hoodixib-]) 3 Jur. N. S. 684.

Earl St. Germans v. Crystal Palace Ry. Co. (1871) L. R. 11 Eq.

S68.
Lycett V. Stafford &= Uttoxeter Ry. Co. (1872) L. R. 13 Eq. 261.

Harding v. Harding (1872) ibid. 493.
Ecclesiastical Commrs. v. Penny [1900] 2 Ch. 736.

E E 3
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(h) ffTythes V. Lee (1855) 3 Drew. 396.

Rose V. Watson (1864) 10 H. L. C. 672.

Whitbread isC Co. v. Watt [1902] I Ch. 835. •

[The kst case shows that the purchaser's right is not lost by the

fact that he rescinds the contract under an agreement allowing him

to do so.]

(c) Re Aldreifs Estate (1882) 21 Ch. D, 228.

(d) D. of Beaufort y. Patrick (1853) 17 Beav. 60.

Unity Joint Stock Bank v. King (1858) 25 Beav. 72.

Laird v. Birkenhead Ry. Co. (1859) Johns., at p. 511, per Wood,
V. C.

Middleton v. Magnay (1864,) 2 H. ,& M. 233.
Plimmer v. Mayor of 'Wellington -(i 884) L. R. 9 App. Ca. 699.

(e) Matkreth y. Symmons (1805) 15 Ves. 3.29.

Winter v. Lord Anson (1828) 3 Russ. 488.

Re Brentwood Brick Co. (1876) 4 Ch. D. .562.

[The usual way of relinquishing a lien by implication is by ac-

cepting some other security. But this fact is not conclusive.]

(f) Turner v. Marriott (1867) L. R. 3 Eq. 744.
Kitton V. Hewitt [1904] W. N. 21.

[The costs of any necessary action in which he has been success-

ful may also be added to the lien {Kitton \. Hewitt, ubi sup.).'\

(g) Mackreth v. Symmons, ubi sup.

Rice V. Rice (1854) 2 Drew. 73.
(h) Goode V. Burton (1847) i 'Exch. 189 ( ? since the J. Act),

(i) Sedgwick y. Watford Ry. Co. (1867) L.J. 36 Ch. 379.

[It is not quite clear whether the lienor is not entitled to a decree

for foreclosure, if he prefers it to a decree for sale {Unity 'Joint

Stock Bank v. King (1858) 25 Beav., at p. 81).]

(k) TJnity Joint Stock Bank v. King, ubi sup.

'Clogging 1427. All the charges described in this Title are

the equity' subject to the restriction specified in Title II, § 1 4 1 5,

ante (' clogging the equity').

Be Beers v. British S. Africa Co. [1910] i Ch. 354.
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[The House of Lords ([1912] A. C. 52) held in this case that

there was no ' clog.' But the general doctrine was admitted

;

though there were some doubts expressed as to whether it applied

to the case of a floating charge.]

1428. All the charges described in this Title are charges

personal property ; W but a debenture comprising a f"''""" 'y

charge on land creates an interest in land within the

meaning of section 4 of the Statute of Frauds."")

(a) There can be little doubt, on general principles, that this is the case

with regard to ordinary charges. And it was held in Re Pryce

(1877) 4 ^^- ^' 68S» *^*' * debenture was a chose in acdon,

and so, presumably, personal estate.

(b) Driver y. 5r»/7d' [1893] 1 Q. B. 744.

[For debentures, see ^w^, Sect. XIII, Tit. IV. Debenture stock

operating as a general charge on the revenue or income of a going cor-

poration is not within the second part of the above rule (Re Pickard

[1894] 3 Ch. 704).]

are
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Twelve 1429. Subject to'§§ 1432 and 1 436, a pefson who,
years t

^^ whose , predecessors in title,W has or have taken

possession of land under the conditions specified in

§§ 1328, 1329, ante, and has or have held it for a

period of twelve years C') continuously, (") acquires

the interest in such land of all persons whose title is

deemed to be adverse to his (§§ 1 66, 1 67, 1
3 29, ante)

;

except in so far as he is an express trustee for any such

person,W and except in so far as any such person is,

by reason of any disability, entitled to a longer period

in which to substantiate his claim. '^^^

(a) Ashery. Whitkck (i865)L. R. i Q. B. i. (And see § i^'^i.ante.)

(b) Real Property Limitation Act, 1874, s. i. (Payment of the whole

rent under a lease to ^the original lessor, after a severance of the

reversion of vyhich the lessee has no notice, will not bar the right

of the assignee of part ofthe reversion under s. 9 {Mitchell v, Mos-

h (191 3) 57 Sol. Jo. 340).)

[It will be observed that the words of the section merely bar

the former owner, without conferring title on the adverse possessor.

But the elFect of s. 34 of the Real Property Limitation Act, 1833,
is to extinguish the title of the former owner, and thus to confer

title on the possessor, virhen the title of all rival claimants has been

barred {Atkinson's and HorseWs Contract [19 12] 2 Ch. i).]

(c) Trustees' & Exers' Co. v. Short (1888) L. R. 13 App. Ca. 793
(P. C).

(d) Real Property Limitation Act, 1833, s. 25.

Judicature Act, 1873, s. 25 (2).

[For the extent to which an express trustee may rely upon the

Statutes of Limitation, see ante., Bk, I, Sect. V, § 164.]

(e) Under this head are included the owners of interests which were

still in futuro when the adverse possession commenced. (See

fost § 1433, and ante, Bk. I, §§ 166 and 167.)
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1430. .Subject to §§ 1431-1433, no action can be Rent charges

brought, or distress or entry made, by any person

(other than the Crown or the Duke of Cornwall) to

recover any rent charge, but within twelve years after

the last receipt of such rent, or written acknowledg-

ment of the right to receive the same.W At the end

ot such period, the title to the rent passes to the per-

son who has been in adverse receipt of it,('') or, if it

has not been paid at all, it becomes extinct.W Not

more than six years' arrears of rent (whether rent

charge or rent service) may be recovered against the

land.W

(a) Real Property Limitation Act, 1874, s. i ; 1833, s. 14.

[In spite of the definition clause in the Real Property Lim-
itation Act, 1833, *• ^' '' '* clear that the word 'rent' in s. i

of the Act of 1874, and the corresponding s. 2 of the Act of

1833, means a rent charge, not a rent service {Shaw v. Crompton

[1910] 2 K. B. 370); for an action to recover a rent service is, in

effect, an action to recover the land itself {Grant v. Ellis (1841)

9 M. & W. 113; approved in Irish Land Commission v. Grant (1884)
L. R. 10 App. Ca., at p. 26, per Lord Selborne, C).]

(b) Real Property Limitation Act, 1833, '• 34-

[See, as to this effect, § 1429, n. (b). Presumably, however,

where there has been adverse receipt, the rule laid down in Trustees^

l^ Exors' Co. V. Short, § 1429, n. (c)) applies,]

(c) Irish Land Commission v. Grant, ubi sup.

(d) Real Property Limitation Act, 1833, s. 42.

Humfrey v. Gery (1849) 7 C. B. 567 (rent charge).

Archboldv. Scully (1861) 9 H, L. C. 360 (rent service).

[Where there is a personal remedy on a covenant or other spe-

cialty, twenty years' arrears can be claimed under it {Darley v.

Tennant (1883) 53 L. T. 257).]
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Disabilities 1431. A person who was a minor, idiot, lunatic, or

of unsound mind, when adverse possession of his land

was taken, or advdfse receipt or non-payment of his

rent commenced, has a period of six years after the

removal of such disability in which to assert his claim,

or so much of such period as will make the total

period which has elapsed since such adverse posses-

sion, receipt, or non-payment commenced, thirty

years and no more.

Real Property Limitation Act, 1874, ss. 3, 5.

[Coverture is now no longer a disability; except in the rare cases

which do not fall within the Married Women's Property Act, 1882
[Lowe V. Fox (1885) 15 Q. B. D. 667). And absence beyond seas

is in no case a disability (Real Property Limitation Act, 1874, s. 4).]

Corporations 1432. A Spiritual or eleemosynary eorporatioil

sole has the right to distrain for rent, or to bring an

action to recover possession of land, at any time (
i

)

during the continuance of the incumbency (if any)

which was in existence at the time when the adverse

possession commenced, during the next succeeding

incumbency, and during a period of six years from

the appointment of a third incumbent, or (2) during

the period of sixty years immediately following the

commencement of the adverse possession— which-

ever is the longest.

Real Property Limitation Act, 1833, s. 29.

Digitized by Microsoft®



ADVERSE POSSESSION 845

1433. The rights of owners of future interests to Future in-

recover the land, or rent, when adverse possession has
"^"

'

been taken, or there has been receipt, or non-pay-

ment, against the owners of preceding interests, are

governed by the provisions of Bk. I, §§ 166, 167,

ante.

Book I, Section V.

1434. A person who, or whose predecessors in Advmsons

.

title, has or have presented three successive clerks to

an ecclesiastical benefice, or, if the incumbencies of

such clerks have not together amounted to sixty

years, have exercised the right of presentation thereto

for a period of sixty years, acquires the advowson of

such benefice,W except as against persons for whom
he is an express trustee. W And, whatever be the

length of such incumbencies, if he or they has or

have exercised such right during a period of one

hundred years, the rights of all former patrons (not

being persons for whom the usurper is an express

trustee), are barred.

W

(a) Real Property Limitation Act, 1833, s. 30.

(b) There is no express provision in the Real Property Limitation Acts

- to this effect. But, presumably, the general principle applies.

(See Re Cross (1882) 20 Ch. D., at p. 121, per Baggallay,

L.J.)

(c) Ibid., s. 33.

[For the purposes of the above §, clerks presented on lapse {ante^

§§ 1277, 1279) are counted; but not clerks presented by the Crown
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on promotion of former incumbents to bishoprics {ibid,, s. 31).

There is, apparently, no provision for disabilities in the recovery of

advowsons; and remaindermen who could have been barred by a

tenant-in-tail are bound by the tenant-in-tail's neglect (ibid., s, 32).]

Mortgages 1435. An action to foreclose a mortgage of land

is, for the purposes of this Title, an action to recover

land; W and a mortgagor of land who has been in

possession for twelve years without payment of any

part of the principal money or interest, and without

acknowledgment in writing of the mortgagee's title,

acquires the mortgagee's interest, unless he is an ex-

press trustee for the latter.W When a mortgagee of

land has been in possession for twelve years, without

giving an acknowledgment in writing to the mort-

gagor or the person claiming his estate, of the title

of the mortgagor, the mortgage cannot be redeemed

by the mortgagor or any one claiming through him; W
whether the mortgagor was or was not under disabil-

ity when his right to redeem first accrued.

W

(a) Wrixoti v. Vize (1842) 3 Dr. & W. 104 (Lord St. Leonards).

Heath v. Pugh (1881) 6 Q. B. D. 345.
Harlock v. Ashberry (i88z) 19 Ch. D. 539.

[The reasoning appears to be curious ; and the opinion of Lind-
ley, J., in Heath v. Pugh, at p. 352, that 'a foreclosure decree does

not affect possession at all,' is probably the sounder. What if the

plaintiff v/ere already in possession ?]

(b) Real Property Limitation Act, 1833, ss. 14, 24, 25.

Real Property Limitation Act, 1837.

, Real Property Limitation Act, 1874, s. 9.

(c) Ihii., s. 7.

Digitized by Microsoft®



ADVERSE POSSESSION 847

[For the effect of acknowledgment by or to one of two or more
part-claimants, see ante^ Bk. I, §§ 161, 162.J

(d) Kinsman y. Rouse (1881) 17 Ch. D. 104.

Forster v. Patterson, ibid., 132.

[The effects of acknowledgments of title, and of ' concealed

fraud,' by the possessor of land, on the claims of the person out

of possession, are dealt with in §§ 160-3, "^^^ C^^- ^1 Sect. V).
To the statements therein contained may be added the obser-

vations {a) that there seems to be no provision on either of

these points for the case of claims to adowsons (^) that payment of

rent by a lessee prevents any claim by the latter to adverse pos-

session prior to such payment, at any rate against the lessor to

whom the payment is made (Real Property Limitation Act, 1833,
s. 35), and (c) that, even where no rent has been paid for n;any

years, the claim of a lessor for a fixed term revives on the expiry of

the term {Archbold v. Scully (1861) 9 H. L. C, at p. 375, per Lord
Cranworth; Walpr v. Yalden [1902] 2 K. B. 304).]

1436. The right of the Crown, or the Duke of Crown claims

Cornwall, to take proceedings for or in any wise con-

cerning any hereditaments (other than liberties or

franchises), is barred by the lapse of sixty years from

the accruer of the right or title of the Crown or the

Duke respectively,^ even though such lands have

been in charge to the Crown or Duchy respectively

within the period of sixty years next before the com-

mencement of such proceedings; W unless the Crown

or Duchy, or some of its predecessors in title, has or

have been answered, by force and virtue ofsuch right or

title, the rents, revenues, issues, or profits thereofwithin

the said period.W But the title ofthe Crown or Duchy

is not destroyed by the lapse of such period ;W and,

where the interest ofthe Crown or Duchy has formerly
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been in reversion or remainder, such period only begins

to run from the time when such reversion or remainder

fell into possession, or when, if it had been lawfully

created, it would have fallen into possession.

W

(a) Nullum Tempus Act, i86i,s. i.

Duchy of Cornwall (Limitation of Time) Act, 1 860, s. i . (The
principle had been partially extended to claims of the Duchy by
s. 71 of the 7 & 8 -Vict. (1844.) ^' ^°S-)

(b) Crown Suits Act, 1861, ss. ,1, z. Lands are 'kept in charge'

to the Crown or Duchy by being entered on the annual returns

drawn up by the revenue officials ; even where the returns for

the lands are ' Nt/.' {A.-G. v. Maxwell (1814) 8 Price, 76 n.

;

A.-G. V. Eardley (i8zo) ibid., 39). The return thus stands

,

' insuper of record.

'

(c) Answering of revenues, or putting in cfharge, or standing insuper of

record, of any honour, manor, tenement, or other' hereditament,

does not affect any part or parcel of it (? helcj by a different title)

(Crown Suits Acf, 1861, s. 3).

(d) Goodtitle v. Baldwin (1809) 11 East, at p. 495, per Lord Ellen-

borough, C. J. (Therefore the occupier does not acquire a title as

against the Crown ; though, probably, he does as against a Crown
lessee or grantee {Doe v. Morris (1835) 2 Bing. N. C, 189).)

(e) Nullum Tempus Act, 1768, ss. 3, 4.

Duchy of Cornwall (Limitation of Time) Act, 1 860, s. i

.

['Possession' here probably includes receipt or enjoyment of

profits or easements.]

NOTE
There appears to be no statutory period of limitation, except as

to advowsons (ante., § 1434), and, under the last §, for Crown
claims, for claims to purely incorporeal hereditaments ^ante.^ Sect. I,

Tit. IX). But absence, of enjoyment or user during a considerable

period may be some evidence of a release or abandonment of the

right {Crossley v. Lightowler (1867) L. R. 2 Ch. App., at p. 482).
There was no statutory bar (other than that, if any," cr'eated by the

Nullum Tempus Act, for the Crown) to claims for recovery of

tithe against Phe tithe-payer ; but the latter could prescribe for

exemption or a modus (see Tithe Prescription Act, 1832).* Appar-
ently, the title to tithe l-ent charge can now never be barred by lapse

of time ; but not more than two years' arrears can be recovered

(Tithe Act, 1836, s. 81, and ante., Sect. I, Tit. IX, §§ 1282-3).
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1437. Subject to § 1 202 (note) ante, and § 1 44 1 post, immemorial

any franchise, easement, profit, or rent charge (other
^"^

than a tithe rent charge),W which might lawfully

have been created by grant,W may be acquired by any

person by immemorial user,W without proof of ex-

press title.W For the purposes of this doctrine, 1

* immemorial user ' means user from the first year of

Richard I (iiSg).^

(a) A claim to a rent service would, in effect, be a claim to an estate,

present or future, in the land ; because rent service is always inci-

dent to a reversion. And no estate or corporeal hereditament can

be claimed by prescription. Apparently, there can be no prescrip-

tion in respect of a tithe rent charge; because its origin is known,
and, moreover, it could not have been created by grant.

(b) Abbot of Strata Marcella's Case (1591) 9 Rep., at 25 b.

Foxley's Case (1601) ; Rep., at 109 b, 1 10 a.

Gardner v. Hodgson's Brewery [1903] A. C, at p. 239, fer Lord
Lindley.

(c) As prescription can only be for rights which lie in grant, no vague or

unincorporated body, such as 'inhabitants,' or 'dwellers' can

prescribe ; because such bodies are incapable of receiving grants

{Constable v. Nicholson (1863) 14 C. B. N. S. 230).

(d) Co. Litt. 1
1
3-1 5 (generally).

The King v. Talbot (1633) Cro. Car. 311 1
Cfranchises^

Mayor of Yarmouth v. Eaton (1763) 3 Burr. 1402 J
*• -'

LuttrePs Case (. 60 . ) 4 Rep 86 a | ^^^^^^^^^y
Popham V. Woolcot (1666) I Sid. 291 J

*• -'

Costara's and WingfieW s Case (1588) 2 Leon. 44 ) / r .

Dickins V. Hampstead (1729) Fitz. 87 j
^P''°"^'^

Y. B. (1339) 13 Ass. fo. 39, pi. 4 I .^^.
Stephens v. Lewis (1599) Cro. Eliz. 673 j ^ '

[The reported cases of prescription for rent charge are extremely

rare ; but it seems to have been assumed in Sir Moyle Finch's Case
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(1606) 6 Rep., at 65 b, that a rent charge could be prescribed for.

The Y. B. case expressly raises the distinction between rent service

and rent charge.]

(e) Co. Litt. 115 a.

[Proof of user continuous, peaceful, open, and as of right, for a

period of not less than twenty years may give rise to a presumption

of immemorial user, in the absence of inconsistent circumstances,

e. g. proof of commencement since 1189 {Hill v. Smith (1809)
10 East, 475; Prescription Act, 1832, preamble).]

Presumption 1438. Even where immemorial user is not proved,
"J " V" proof of user continuous, peaceful, open, and as of

right, (*) for a period of twenty years, by the claimant,

or his predecessors in title, will (subject to § 1439)
raise a presumption that the right claimed was granted

to the claimant or his predecessor in title, by a person

lawfully entitled to make such grant. (^)

(a) Monmouth Canal Co. v. Harford (1834) i C. M. & R. 614
(interrupted).

Eatonv. Swansea Waterworks Co. (1851) 17 Q.B. 267 (contentious).

Dalton V. Angus (1881) L. R. 6 App. Ca., at p. 812, per Lord
Blackburn (generally).

Burrows v. Lang [1901] 2 Ch. 502 (permissive).

Union Lighterage Co. v. Graving Dock Co. [1902] 2 Ch. 557
(secret)

.

(b) Bright V. Walker (1834) I C. M. & R., at pp. Z17-8, per
Park, B.

Bryant V. Lefever (1879) 4 C. P. D., at p. iJ7,per Bramwell, B.;

approved in

Dalton V. Angus (1881) L. R. 6 App. Ca., at ^.%\6, per Lord
Blackburn.

Haigh V. West [1893] 2 Q. B. 19.

[In Haigh v. West (subsequently referred to with approval by
Cozens-Hardy, J., in Brown v. Dunstable Corporation [1899] 2 Ch.,

at p. 387) the presumption was raised in favour of a claim of a cor-

poreal hereditament. But the general doctrine was fully admitted.]
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1439. (Probably) direct evidence may not be ad- Evidence to

rebut
duced to show that no grant such as that described

in§ 1438 was in fact made.W But the presumption

of a lost grant will not be raised if there is anything

in the circumstances of the case which would make
such a grant impossible,W or unlawful,W or incon-

sistent with a lawful custom,W or where the user

relied on is capable of other explanation.

W

(a) On this point there seems to be much difference of opinion. See

the views of the different judges and learned lords in the various

stages of Dalton v. Angus (1877) 3 Q. B. D., at p. 130 ; (1878)

4Q. B. D., at pp. 172, 183, 187, 201 ; (1881) L. R. 6 App.

Ca., at pp. 765, 783, 812. The older view clearly was that the

presumption of the lost grant could be rebutted (see notes to

Tardy. Ford, in Wms. Saund. (ed. 1845) II, 175, c).

(b) e. g. where the presumed grantor or the presumed grantee was
incapable of making or receiving such a grant (^Barker v. Rich-

ardson (1821) 4 B. & Aid. 579 (rector); J.-G. v. G. N.
Raily. Co. [1909] i Ch., at p. 778, per Neville, J. (corpo-

ration); National Manure Co. v. Donald (1859) 4 H. & N. 8

(corporation)). .

(c) e. g. as being contrary to a public Act of Parliament {Neaverson v.

Peterborough Council [1902] i Ch. 557); or creating a public

nuisance {Mott v. Shoolbred (1875) L. R. 20 Eq. 22).

(d) Perry v. Eames [1891] i Ch., at p. 667, per Chitty, J.

(e) Wheaton v. Maple dc Co. \i%()l\ 3 Ch. 48.

A.-G. v. Horner (i^iz) 107 L. T., at p. 550, /^r Warrington, J.

1440. A right acquired by prescription is per- Prescriptive

petual. rightsper.

Wheaton v. Maple & Co., ubi sup.
^"'""^

1441. Appendant rights [ante, § 1190) cannot be Appendant

claimed by prescription. "^ *'

Pill V. Towers (1600) Cro. Eliz. 791. (The reason is, that appendant

rights are not supposed to have arisen by grint.)

Digitized by Microsoft®



85a LAW OF PROPERTY

Crown

Prescription 1442. {Semble) a claim by prescriptiori can (sub-

agamstthe
jgct to § 1 449) be enforced against the Crown, even

apart from statute, if the circumstances warrant the

presumption of immemorial user or a lost grant.

Wheatm v. Maple & Co. [1893] 3 Ch. 48.

[This seems to be the true view ; in spite of the dicta of text-

book writers. Indeed, it is difficult to see how, on any other view,

franchises could have been acquired by prescription: There is a

well-known exception in the case of claims to light under the Pre-

scription Act, 1832 {post^ § 1449).]

Non-user 1443. A right to an easement or profit, once ac-

quired by prescription or otherwise, cannot be lost by

mere non-exercise without abandonment.

Co. Litt. 114 b.

Nozoell V. Hicks {1601) ibid.

Crossley v. Lightottiler (1867) L. R. 2 Ch. App., at p. 48 z.

' [No fixed period of non-user is required to prove abandonment'
{R. V. Cborley (1848) 12 Q. B.'sis).]

Presumption

under the

Act

1444. Independently of the presumption of imme-
morial user or a lost grant, when any easement (other

than access of light to a building),W of a kind recog-

nized by law, has been actually enjoyed by a person

claiming right thereto, without interruption during

at least a year, C") for a period of twenty years next be-

fore the commencement ofsome action in which such

right has been brought in question,^'') such claim can-

not be defeated, even by the Crown or the Duke of

Cornwall, nierely by showing that such easement was
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first enjoyed at a time prior to such twenty, years-^"*'

A similar rule holds when a similar actual enjoyment

of any profit i ^r^Wr^ appurtenantW (other than rent,

services, or tithe rent charge) has existed for thirty

years. (^ Enjoyment for a shorter period raises no

presumption in favour of the claim. («)

(a) Perry v. Eames [1891] i Ch. 658.

Wheaton v. Maple dr- Co. [1893] 3 Ch. 48.

[These cases definitely decided that s. 3 of the Prescription Act,

1832 (right to light), does not apply to claims against the Crown.]

(b) Prescription Act, 1832, s. 4.

[The interruption, to be effective, must be adverse and acquiesced

in, i. e. the attention of the person claiming the easement or profit

must have been directed to the adverse character of the interrup-

tion; and he must have failed to protest or take proceedings [Glover v.

Caleman (1874) L. R. 10 C. P. 108; Seddon v. Bank of Bolton (1882)
igCh. D. 462).]

(c) Prescription Act, 1832, s. 4.
'

(d) Ibid., s. 2.

(e) Shuttleworth v. Le Fleming (1865) 19 C. B. N. S. 687, laid it down
that profits in gross are not widiin the scope of the Prescription

Act.

(f) Prescription Act, 1832, s. i.

(g) Ibid., s. 6.

[The enjoyment must be open, notorious, and as of right {J^yell

V. Lord Hothfield [1914] 3 K. B. 911).]

1445. When an easement of the kind described in Absolute title

§ 1444 has been enjoyed in the manner described "^J'^

in such §, for a period of forty years calculated as

described in the said §, or when a profit of the kind

described in such § has been taken in such manner

for a period of sixty years so calculated, the right
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Common
landlord

thereto is deemed absolute and indefeasible ; unless

it appears that such easement or profit was enjoyed or

taken by express consent or agreement by deed or

writing.

Prescription Act, 1832, ss. i, 2.

[The consent or agreement need not be signed by the owner of

the alleged servient tenement {Bewley v. Atkinson (1879) 13 Ch. D.
283). ^utere : would an agreement not inconsistent with the claim

deprive the claimant of the protection of the statute ?]

1446. No person can acquire a right under §§

1444 or 1445, by virtue of enjoyment or taking as

against a lessee whose lessor is also lessor of the tene-

ment occupied by the claimant and his predecessors

in title, in respect of which such right is claimed.

' Gaijfordv. Moffatt (1868) L. R. 4 Ch. App. 133.

Kilgour V. Gaddes [1904] i K. B. 457.

[Such a claim would, in effect, be a claim of adverse enjoyment

against the claimant's own lessor, which is contrary to the prin-

ciple of tenure (fiayford v. Moffatt^ uhi sup., at p. 135, per Lord

Cairns, C). But, semble, an easement can be acquired in favour

of one copyhold tenement against another in the same manor {Derry

V. Sanders [1919] i K. B. 223).]

Disabilities 1447. In cases of claims under § 1444 (but not of

claims under § 1445), ^^^ ti"^^ during which the

person entitled to resist the claim is an infant, idiot,

non compos mentis, feme covert,^"^ or tenant for lifejC")

or during which any action (? involving title to the

alleged servient tenement) has been diligently prose-

cutedjW is excluded in computing the periods re-
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ferred to in such § 1444 ;W and enjoyment or taking

interrupted only by such disabilities will be deemed

continuous/")

(a) Probably, as regards a feme covert, this section is in effect repealed

by the Married Women's Property Act, i88z, in cases to which

that Act applies.

(b) Unless the provisions of the next § are held (contrary to the express

words of s. 8) to apply to all claims (other than claims to light)

under the Act, there would seem to be a gross omission here in

respect of profits a prendre claimed by virtue of enjoyment against

tenants for years. In prescription at the common law, enjoy-

ment against a lessee for years was ineffectual ; because such

lessee could not have granted a right which would have bound his

lessor.

(c) Some restriction must be applied to the vague words of the section.

But it is difficult to know whether the action referred to is sup-

posed to have been an action to contest the claim in question, or

an action involving title to the servient tenement.

(d) Prescription Act, 1832, s. 7.

(e) Clayton y. Corby (1842) 2 Q. B. 813. (But a (/f/kf/» interruption

by the person under disability breaks the continuity of the enjoy-

i^ment by the claimant (^liid., at p. 825, fer Lord Denman, C.J.).)

1448. When the servient tenement in respect of Leases

which a claim to a * way or other convenient water-

course or use of water ' is put forward under the

Prescription Act, 1832, has been held for any term

of life or any term of years exceeding three from

the granting thereof, the time of enjoyment of such

' way or other matter ' during the continuance of

such term, will be excluded in the computation of

the period of forty years described in § 1445, in case

the claim is resisted by a reversioner (but not a re-

mainderman)W expectant on the determination of
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such term, within three years from the determination

theTeof.W

(a) Laird V. Briggs (1S81) 19 Ch. D., at p. 30, /^r Jessel, M. R.

Sfnons V. Leaker (1885) 15 Q. B. D. 629.

(b) Prescription Act, 1832, s. 8.

[The wording of s. 8 is even more open to criticism than that

of the other sections of the Prescription Act. It has been sug-

gested {Laird v. Briggs, ubi sup.^ at p. 33) that the word 'con-
venient ' in line 2 of the § should read ' easement

' ; but the

change would hardly make the section a model of the draftsman's

art, and the point has been expressly left open by the C. A. {ibid.).

The suggestion of Manisty, J., in Symonds v. Leaker, ubi sup., at

p. 634, to the effect that s. 8 applies to claims of light under s. 3,
seems wholly inconsistent with the wording of s. 8, which refers

exclusively to ' the said period offorty years.']

1449. Where the access of light to a building has
light been actually enjoyed therewith W for the full period

of twenty years without interruption, calculated as

described in § 1444,^ the right thereto is (subject to

§ 1244, ante)^"^ deemed absolute and indefeasible,

except as against the Crown and its tenants ;W unless

it appears that the same was enjoyed by some writ-

ten consent or agreement expressly made or given

for that purpose. (^)

(a) Enjoyment as of right is not necessary, if the permission does not
satisfy the requirements of fhe section {Bewley v. Atkinson (1879)
13 Ch. D., at p. 296, per Thesiger, L. J. ; Hyman v. Fan den
Bergh [1907] 2 Ch., at p, 530, per Parker, J.).

(b) Prescription Act, 1832, s. 4.

Hyman v. Fan den Bergh [1908] i Ch. 167. It has been held,

however, {Simper v. Foley (i86z) 2 J. & H. 555 ; Ladyman v.

Grave (1871) L. R. 6 Ch. App., at p. 76%, per Lord Hither-
ley, C), that when the enjoyment has been suspended by unity

of possession, enjoyment prior to the suspension may be added to

Digitized by Microsoft®



PRESCRIPTION AND CUSTOM 857

the period immediately following its removal. But see these cases

criticized by Farwell, L. J., and Parker, J., in Hymati v. Van den

Bergh, ubi sup.

(c) i. e., only a reasonable quantity of light can be claimed. (See

§ I Z44 for details.)

(d) Perry v. Eames [1891] i Ch. 658.

Wheaton v. Maple &• Co. [1893] 3 Ch. 48.

(e) Prescription Act, 1832,5. 3. (The consent or agreement need not

be signed by the owner of the alleged servient tenement {Bewley

V. Atkinson, ubi sup.), ^eere: would an agreement not incon-

sistent with the claim deprive the claimant of the protection of the

statute?)

1450. A claim of light under § 1449 can be Even against

maintained, even though, during the whole of the
'<'"''"<"' '""'i-

alleged period of enjoyment, the servient tenement

has been in the occupation of a lessee of the persoa

who is also owner in fee of the tenement to which

the right is claimed as appurtenant.

Morgan v. Fear [1907] A. C. 425.
Richardson v. Graham [1908] i K. B. 39.

[ji /brtieri, 'the right can be secured by enjoyment against the

lessee of a stranger (Simper v. Foley (1862) 2 J. & H. 555).]

lord

1451. A claim of light may be maintained under Local custom

^ 1449; notwithstanding that it is inconsistent with

a local usage or custom.

Prescription Act, 1832, s. 3.

[Thus, for example, it overrides the custom of London, to the

effect that the owner of an ancient building may pull it down and

erect another of any height, notwithstanding any claim of light by a

neighbour {Salters Co, v. "Jay (1842) 3 Q. B. 109; Trusatt v.

Merchant Tailors' Co. (1856) 11 Ex. 855).]"
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Proof of 1452. An immemorial custom, which will create a

custom
right over land of the kind described in Sect. I, Tit.

X, ante, may be proved by evidence showing usage,

long,W continuous,^ and peaceable, and not ex-

plained by causes inconsistent with the existence of

the alleged custom.W [Semhle) the Prescription Act,

1832, has no application to proof of'custom.W

(a) The period suggested by the cases is at lea^t fifty years, ;. e. the

' average memory of the ' oldest inhabitant ' (Hammerton v. Honey

(1876) 24 W. R., at p. 604, /^r Jessel, M. R.).

[In BrockUhank v. Thompson [1903] 2 Ch., at p, 350, Joyce, J.,

suggested that twenty years might be sufficient ; and referred to

R. V. Joliffe (1823) 2 B. & C. 54. But R. v. JoUffe was not a case

of rights over land,]

(b) 5/7j/ar</v. 5z»//^(i837) zMoo. & R., at p. i36,/i?r Tindal, C, J.

Hammerton v. Honey, ubi sup.

Mercer v. Denne [1905] 2 Ch. 538.

(c) Simpson v. Wells (1872) L. R. 7 Q. B. 214.

(d) Mounsey-v. Ismay (1865) 3 H. & C. 486.

Shuttkioorth v. Le Fleming [1865] 19 C. B. N. S. 687.

[The view of the Court in these cases was, that rights in gross

were not contemplated by the framers of the Prescription Act.

But might not appurtenant rights be claimed by custom? And,
whether this be so or not, the view of the Courts which decided the

two last mentioned cases has been questioned by the Court of Appeal

{Mercer v. Denne., ubi sup.., at p. 586). Probably, customary rights

(other than those arising out of copyhold tenure) are not alienable.]
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SECTION V

INVOLUNTARY ALIENATION OF LAND

1453. Upon an adjudication in bankruptcy, all the Adjudication

in bank

ruptcy
property of the bankrupt (including the capacity to

*" '"'"'''

exercise for his own benefit any power of disposition,

other than the nomination to a vacant ecclesiastical

benefice) W passes to his trustee in bankruptcy ; C") and

the title of the trustee, subject to the claims of bona

fide purchasers- for value before the date of the receiv-

ing order,W relates back to the commencement of the

bankruptcy/') All property and powers, of the kind

above described, acquired by the bankrupt prior to

his discharge, likewise pass to the trustee, in manner

and subject to the exceptions specified in Bk. I, § 70,

anteS-^^

(a) Bankruptcy Act, 1914, s. 38 (b).

[All property held by the bankrupt as trustee for other persons

is expressly excepted by the Act (s. 38 (i)). There is some doubt

whether the section covers special powers of appointment. It has

been held not to apply to a release of such a power {Re Rose [1904]

2 Ch. 348). But the order was discharged on appeal, by consent;

on the ground that all parties were not represented {Re Rose [1905]

I Ch. 94).]

(b) Hid., s. 18 (i).
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[Upon the making of the receiving order, the property passes

into the custody of, but does not vest in, the official receiver (^Ihid.

s. 7 (I).]

(c) Ibid. 3.45.

[Probably the protection pi this s. is not confined to purchasers

who take directly from the bankrupt {Re Slobodinsky [1903] 2 K. B.,

at p. 532, per Wright, J.). It certainly is not so confined in the

case of a voluntary settlement, sought to be set aside under s. 47 of

the Act {Re Hart [ 1 9 1 2] 3 K. B. 6) ; though in that case there is no

express saving to that effect in the section.]

(d) Ibid., s. 37 (l). (By this section, the commencement of the bank-

Truptcy is to be deemed to be the committing of the act of bank-

ruptcy upon which the receiving order was made, or, if the bank-

rupt,has committed more acts of bankruptcy than one, then the

first within three months prior to the presentation of the bank-
ruptcy petition.)

(e) Ibid., s. 38 (^).

Disclaimer of 1454. Any lease or other interest in land bur-
onerousfrop-

jjgjjg^j with onerous covenants, belonging to the

bankrupt, and any property of the bankrupt that

is unsaleable, or not readily saleable, by reason

of its binding the possessor therecjif, to the perform-

ance of any onerous act, or the payment of any

sum of money, may be disclaimed in writing by

the trustee at any time within twelve months after

the first appointment of a trustee (in that bank-

ruptcy),W or, if the existence of such interest has

not come to the knowledge of the trustee within one

month after such appointment, then, within twelve

months after he first became aware thereof.W But

a trustee in bankruptcy may not :—

Digitized by Microsoft®



INVOLUNTARY ALIENATION OF LAND 86i

(i) disclaim any lease, otherwise than in ac-

cordance with General Rules made under

the Bankruptcy Acts, without the leave

of the Court; and the Court may, be-

fore granting leave, impose such con-

ditions and make such orders as it thinks

just ;
W

(ii) disclaim any property, when an application

in writing has been made to him by

any person interested therein, requiring

him to decide whether he will dis-

claim or not, and the trustee has, for

a period of twenty-eight days after re-

ceipt of the application (or such ex-

tended period as niay be allowed by the

Court), failed to give notice whether he

disclaims or not/**)

(a) The words in brackets are not in the Act ; but, presumably, they

^ must be implied.

(b) Bankruptcy Act, 1914, s. 54 (i). (The Court may extend the

period.)

(c) Bankruptcy Act, 1914, s. S4 (3)- The efiect of rule 276 of the

Bankruptcy Rules, 1914, is, that a lease may be disclaimed with-

out leave when (i) the premises have not been sublet or mortgaged

by the bankrupt, and either the rent and value of the premises as

assessed for property tax are less than jr^2.o a. year, or the estate

is administered as a ' small bankruptcy ' under s. 129, or the

trustee gives notice to the lessor of his intention and the lessor does

not, within seven days, give a counter-notice requiring the matter

to be brought before the Court, or when (ii) the bankrupt has sub-

let or mortgaged, and neither the lessor nor tlie sublessee or mort-

gagee, after fourteen days' notice, requires the matter to be brought

before the Court. In other cases, a disclaimer without leave is

void (R. 276 (2) ).

(d) Ibid., s. 54 (4).
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Effect of
disclaimer

1455. A disclaimer under § 1454 operates to ex-

tinguish the rights, interests, and liabilities of the

bankrupt in respect of the property disclaimed, as

from its date, and to discharge the personal liability

of the trustee as from the date when the property

vested in him ; but not otherwise to affect the rights

or liabilities of other persons.

Bankruptcy Act, 1914, s. 54 (2).

[Of course all parties injured by the disclaimer may prove against

the estate of the bankrupt to the extent of such injury {ihid.^ s. 54

(8)).]

Vesting

orders

1456. The Court may, on application by any per-

son interested in, or remaining affected by, any lia-

bility in respect of the property disclaimed, vest the

property in any person entitled thereto, on such

terms as the Court may think just. But where the

property is of a leasehold nature, the Court may not

vest it in any person claiming under the bankrupt,

except upon the terms of making such person liable

to perform the obligations which were incumbent

on the bankrupt in respect of such property at the

time of the presentation of the bankruptcy petition.

Ibid., s. 54 (6).

[Any mortgagee or sub-lessee of the bankrupt refusing to accept a

vesting order in suph terms, may be excluded from all interest in

the property, wrhich may then be vested in any person liable on the

lessee's covenants, freed from all interests therein created by the

bankrupt (Hid.). The terms mentioned in the § may^ however, be.

modified to a certain extent by the Court.]

Digitized by Microsoft®



INVOLUNTARY ALIENATION OF LAND 863

1457. All present interests in land belonging to a Execution

judgment debtor, including estates tail, can be taken

in execution, and realized to satisfy a judgment of

the High Court.

Judgments Act, 1838,88. 11, 13.

[The methods of execution are, however, various. Thus, ordi-

nary freehold and copyhold legal estates in possession, including

estates tail (which, under the Statute of Westnninster II, were only

extendible during the life of the tenant in tail (Anderson's Case (1597)
7 Rep., at 21 b)) and including estates held in trust exclusively for

the debtor, can be seized by the sheriff under an Elegit, and handed

over to the creditor, who holds them until the revenues have satisfied

his claim (Judgments Act, 1838, ss. 11, 13), or, if he prefers, may
obtain an order for sale {ibid., s. 13). Legal estates for years, but,

probably, not even simple trusts of such estates {Re D. of Newcastle

(1869) L. R. 8 Eq., at p. 707, per Lord Romilly, M. R.) can be

sold by the sheriff as chattels under a writ of Fi. Fa., and the

proceeds employed in discharge of the debt {Taylor v. Cole (1789)

3 T. R. 292) ; and (probably) legal estates for years may also be

seized under an Elegit {Fleetwood's Case (1610) 8 Rep., at 171 a).

Equities of redemption, and trusts of estates for years, can be taken

in execution by the appointment of a recfeiver, and subsequent sale

under s. 13 of the Judgments Act, 1838, which is expressed to apply

to all kinds of interests in land, present and future, including incor-

poreal hereditaments and powers of appointment for the debtor's own
benefit {Harris v. Davison (1846) 15 Sim. 128). The provision of

s. 13, to the effect that no sale should be allowed till one year after

registration, was modified by s. 4 of the Judgments Act, 1864;

and it has been more than once judicially suggested {Re D. of New-

castle, ubi sup., at p. 706 ; Re Bailey's Trusts (1869) 38 L. J. Ch.,

at p. 239, per Malins, V. C), that the latter enactment has, though

in some respects more narrowly worded, repealed the former. Not-

withstanding the wide words of s. 13, a receiver will not be appointed

of a future legal estate, or, at least, if he is appointed, his appoint-

ment will not be a ' delivery in execution ' of such estate {Re Harri-

son and Bottomley [1899] i Ch. 465); and it is quite certain that a

future legal estate cannot be sold under an Elegit (^1? South (1874)

L. R. 9 Ch. App. 369). But, semble, the registration of such a writ

would effect a charge on the estate, which might be enforced by an

FF
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application to the Court {Ld, Ashburton v. Norton [1915] i Ch. 274.).

A County Court cannot issue direct execution against land ; but a

County Court judgment for upwards of ^20 (exclusive of costs) may,
in default of goods, be removed by Certiorari into the High Court, and
enforced as a High Court judgment (County Courts' Act, 1888,

s. 151). The Crown enjoys the special privilege of seizing the lands

of its debtor, and even , of his debtors, without first proceeding to

judgment, by writ of extent (33 Hen. VHI (1541) c. 39, s. 37 ; B.

of Rochester^, Le Fanu [1906] 2 Ch., at p. 518, per Swinfen

Eady, J.).]

Registration

necessary

1458. No judgment or Crown debt affects any

land ; until and unless a writ or order for the purpose

of enforcing it is for the time being registered under

the Land Charges Registration and Searches Act,

1888,8.5.
Land Charges Act, 1900, s. z.

[In Johnson v. Burgess (1873) L. R. 15 Eq. 398, it was laid

down by Ja^nes, L. J., that a registered writ of sequestration, though

actually enforced by seizure of the sequeste^'ed person's real estate,

was not a delivery in execution withiii the meaning of the Judg-
ments Act, 1864. But it is to be observed that the Land Charges,

&c.. Act, 1888,8.5(1) makes provision for the registration of

orders appointing sequestrators of land.]

Disclaimer 1459. Any legal estate may be forfeited by dis-

claimer, on the part of the tenant, of the lord's title,

in manner and subject to the reservations contained in

§ 1039 (iii), ante, and, in the case of a copyhold

estate, by any breach of custom for which a forfei-

ture is the customary penalty [ante. Sect. I, Tit. V,

1092, 1095).
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1460. Any estate may be forfeited by breach of Forfeiture

express condition, in manner, and subject to the re-

strictions, described in Sect. Ill, Tit. I, §§ 1 368-1 374,

ante.

Mortmain

1461. An unlawful conveyance to a corporation

in mortmain [^ost. Sect. VII, Tit. Ill) works a for-

feiture to the Crown of the interest conveyed, subject

to the rights of mesne lords (if any), but does not affect

any rent or service due in respect of such interest.

Mortmain and Charitable Uses Act, 1888, ss. i, 3.

[The theory is, that an unlawful assurance in mortmain works a

forfeiture to the immediate lord ; and, until the passing of the 7 & 8

Will. Ill (1696) c. 37, the licence of the Crown alone was not

sufficient to authorize the assurance. But owing to the operation

of the statute ^uia Emptores (ante, ^11 74, n. (a)), it is, in most cases,

impossible to identify the mesne lords of a freehold fee simple ; and

the Crown takes in default of claim by mesne lords. The rights of

the latter are specified in subs. 2, of s. i of the Act of 1888.

Alienation of land for <;haritable purposes, which does not work a

forfeiture, is dealt with under Sect. VII, Tit. IV, post.l

1462. Any agreement concerning an advowson or Simony

next presentation to an ecclesiastical benefice, made

with a view of procuring a corrupt nomination to

the benefice, works a forfeiture of the next presen-

tation to the Crown.
31 Eliz. (1589) c. 6, s. 4.

The King v. The Bishop of Oxford ( 1 806) 7 East, 600.

[Most of the merely technical forms of simony, which grew up

from the interpretation of the Elizabethan statutes, have ceased to

exist as the result of the passing of the Benefices Act, 1898 {finte^

Sect. I, Tit. IX; §§ 1 27 1-3). But it is conceived that actual

corrupt bargains still entail the old penalty.]

F F 2
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SECTION VI

OVERRIDING POWERS AFFECTING LAND

TITLE I— POWERS OF APPOINTMENT

Classes if
"* 1463. A power of disposing of an interest in land

powers
j^^y. i^g conferred on any person ; W whether such

person has any interest in such land or not/*") If the'

donee of the power has no interest in the land, such

power is a power ' collateral,' W If the donee has an

interest, but it would not be affected by the exercise

of the power, such a power is • in gross.' '^^^ If the

donee's interest would be affected by the exercise of

the power, such a power is * appendant.'

W

(a) It seems to be generally assumed, that a power to dispose of land

can only be created by deed or testament. But, regard being had

to the history of powers (see note below), it is difficult to find any

express authority for the restriction. Perhaps, however, though a

I power is not a trust (/^,-G. v.DflWw/wf (1767) Wilmot, at p. 23;
Dickenson v. .Teasdale (l 862) i De G. J. & S., at .p. 60, per Lord
Westbury, C), yet, inasmuch as it would be difiicult to create a

power ofappointment otherwise than by means of a trust, s. 7 of the

Statute of Frauds (1677) might be held to require writing.

. (b) There was at one time a doctrine that a power of disposition could

not exist separately in an owner in fee. But this doubt was dispelled

,
in Sir Edward Clerks Case (1599) ^ ^^P- '7 '2; followed by
Lord Eldon in Maundrell v. Maundrell (1804) 10 Ves. 246.

(c) Edwards v. Slater (1665) Hardr., at p. 413, per Hale, C. B.

Dickenson v. Teasdale, ubi sup., at p. 59, per Lord Westbury, C.

(d) Re D'Angibau (1880) 15 Ch. D., at p. 232, /^r Jessel, M. R.

Nottidge V. Dering [1909] 2 Ch. 647.

(e) Penne v. Peacock (1734) Ca. temp. Talb. 41.. (The expression

' appendant ' does not, however, appear in the report.)

Re D' Angibau, ubi sup.
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[The Common Law courts knew, in a limited class of cases, of

powers of disposition over the legal estate in land, e. g., the power
which a landowner, under local custom, might confer on his execu-

tors, to sell his lands for the payment of his debts or other pur-

poses. After the passing of the Statute of Wills, 1540, such
' common law ' powers were created by testators independently of

custom ; and were in familiar use until the passing of the Land
Transfer Act, 1897, though they could only be employed to create

'common law' estates, i. e., estates such as could have been

limited by feoffment or other common law conveyance. But there

can be little doubt that, historically speaking, the bulk of the

modern powers of appointment or disposition of land are derived

from the practice, early established, of conveying lands to feoffees,

to hold upon the uses to be declared by the donor's testament. The
subsequent testamept was, in effect, a declaration of uses, which,

before 1535, were, of course, purely equitable. The passing of

the Statute of Uses, in that year, put a temporary stop to the exer-

cise of powers of 'appointment of land by testament. But it only

rendered more efficacious the exercise of powers inter vivos ; and,

after the passing of the Statute of Wills, in 1540, the practice of

appomting by testament revived. ' Equitable ' powers, or powers

which only enable the donee to appoint equitable interests, are,

however, still recognized ; and, when they are duly exercised, the

owners of the legal estate must convey in accordance with the ap-

pointment (^if Brown (1886) 32 Ch. D., at p. 60 1, per Kay, J.).

For the important differences between the effect of the exercise of

legal and of equitable powers, see Cloutte v. Storey [191 1] i Ch, 18.]

1464. Powers of appointment are either *gen- General and

eral,' where the donee may exercise them in favour T^g„

of any persons he pleases ; W or ' special,' where the

donee may only exercise the power in favour of a

limited class of persons. C") The donee of a general

power may exercise it in his own favour, or in favour

of the donee's wife or husband.W

(a) Mackinley v. Siion (1837) 8 Sim. 561.

Bristow v. Skirrota (1859) 27 Beav. 585,

(b) Bristow v. Warde (1794) 2 Ves. 336.
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(c) Holder v. Fresten (1769) 2 Wils. K. B., at p. 402, per Curiam.

Irwin y. Farrer (1812) 19 Ves. 86.

Woods. Wood {xZ^d) L. R. 10 Eq. 220.

[A general power of appointment is, for most purposes, equiv-

alent to owhership, and is treated as such. It passes (if exerciseable

by act inter vivos) to the donee's trustee in bankruptcy for the

benefit of his creditors (ante, § 1453) ; and, if exercised by his

testament, it makes the property d'ppointed assets for payment of his

debts after his death (post, Bk. V).]

Form of 1465. Generally speaking, a power of appointment
appointment

^^^ ^^^ y^^ exerciscd in manner and with the formali-

ties prescribed (by the settlement creating the power,

and by an act intended to exercise the power.

Hughes V. Wells (1852) 9 Ha., at p. 763, per Turner, V. C.

Re Sanderson [191 2] W. N. 54.

But:—
(i) a power to appoint by testament must be

exercised (if at all) by a document con-

forming to the requirem,ents of the Wills

Act, 1837; ^'^'^ ^ testamentary power so

exercised will, as respects the execution

and attestation thereof, be valid;'

Wills Act, 1837, s. 10.

(ii) a power to appoint by deed or writing not

testamentary will be validly exercised, so

far as execution and attestation are con-

cerned, by an appointment made by deed

attested by two or more witnesses in the
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manner in which deeds are ordinarily

attested

;

Law of Property Amendment Act, 1859, s. 12.

[Of course, all additional requirements of substance, e. g. the

consent of a third party, must be fulfilled.]

(iii) a general devise or bequest of the real or

personal estate of the testator, or of his

real or personal estate in any place, or in

the occupation of any person mentioned

in his testament, or otherwise described in

a general manner, will be construed to

include any estate, or any estate to which

such description may extend, which he

may have power to appoint in any manner

that he may think proper, unless a con-

trary intention appears by the testament

;

Wills Act, 1837, s. 27.

[It should be noted that, while no power that is not ' general,'

in the sense of § 1463, can fall within this s. of the Wills Act (^Re

Williams (1889) 42 Ch. D. 93), yet it is not every such power

which does fall within it {Phillips v. Cayley (1889) 43 Ch. D. 222 ; Re'
Davies [1892] 3 Ch. 63). It seems, however, that an ordinary

general testamentary power wiU do so (Re Doherty-Wdterhouse [191 8]

2 Ch. 269). A difficult problem arises when an attempted exercise

of a general testamentary power fails by reason of the death of the

appointee before the testator, or for any other reason. Is the fund

then assets for payment of the testator's debts and legacies ? The
answer depends upon whether the testator is deemed to have " made
the fund his own for aU purposes "

(JR.e Marten [1902] i Ch. 314).

It seems now to be settled, that a mere appointment of an executor,

followed by a direction to pay debts and legacies, will be a sufficient

exercise of the power to make the fund assets for that purpose (fie

Seabrook [191 1] i Ch. 151).]

Digitized by Microsoft®



Syo LAW OF PROPERTY

(iv) the Court, in its discretion, may, where

the appointor's intention is clear,(*' sup-

ply any want or defect C") in the exercise

of the power, not going to the substance

thereof, (''^ in favour of creditors,W pur-

chasers, (^) a wifej^*^) or blood relatives of

the donee of the power, (s) or charities. ('')

(a) Carver v. Richards (1859) ^7 Beav., at p. 495, per Romilly,

M. R.

(b) Cockerellv. Cholmeley (1830) 1 Russ. & M., at p. 424, per Leach,

M. R.

(c) Thus, though the Court may support an exercise by testament in-

stead of by deed (Sneed v. Sneed ( 1 747) i Ambl. 64), the con-

verse will not hold ; because, by executing a deed, the donee

relinquishes that power of revocation which the settlor intended

him to retain until, his death {Reid v. Shergold (1805) 10 Ves.

370). Nor will Equity ever supply the non-exercise of a power

(Bttckell V. Blenkhorn (1845) 5 Ha. 131); unless, possibly,

where the exercise has been prevented by the fraud of a party

taking in default of appointment.

(d) Pollard v. Greesvil (1662) i Ca. Cha. 10.

Wilkie V. Holme (17^2)1 Dick. 165.

(e) Cotter V. Layer (1731) 2 P.^Wms. 623.

Re Dykes' Estate (iS6g) L. R. 7 Eq. 337.
(f) Toilet V. Toilet (1728) 2 P. Wms. 489.

Chapmanv. Gibson (1791) 3 Bro. C. C. 230.

[But not in favour of a husband (Moodie v. Reid (i 816) i Madd.

516).]

(g) Lucena v. Lucena (1842) 5 Beav. 249.

Morse v. Martin (1865) 34 Beav. 500.

[There is, however, some doubt whether a defective exercise in

favour of children will be aided at the expense of others in the same

position who are not provided for (Morse v. Martin^ uh't sup.). And
the Court will not intervene in favour of an illegitimate child

(Bramhallv. Hall {1764.) 2 Ed. 219).]

(h) J.-G. V. Burdet (1717) 2 Vern. 755.
Piggot V. Penrice (1717) Gilb. Eq. Ca. 137.

Innes v. Sayer (1848) 7 Ha. 384.
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1466. Any exercise of a special power of appoint- Frauds

ment with an object inconsistent with the intention f"'^'"

of the settlor, will, though formally correct, be set

aside in toto by the Court as a ' fraud on the power
'

; W
but the rights of purchasers of the legal estate for

value bona fide acquired under the exercise will not be

affected.W In other respects, it is immaterial that

the appointee was not aware of the fraudulent char-

acter of the appointment. (')

(a) Hinchinbrooke v. Seymour (1784) i Bro. C. C. 395.
Daubeny v. Cockburn (18 1 6) i Mer. 626.

D. ef Portland y.Topham (1864) 11 H. L. C. 32.

Re Kirzvan's TVusts (1883) 25 Ch. D. 373.

(b) McQueen v. Farquhar (1805) 11 Ves., at p. 478, per Lord

Eldon, C.

Clouttev. Storey [191 1] i Ch. 18.

(c) Wellesley v. Mornington (1855) 2 K. & J. 143.

Re Marsden's Trusts (1859) 28 L. J. Ch. 906.

1467. The donee of any power of appointment. Disclaimer

whether coupled with an interest or not, may dis-
"^Ipll^l"'/

claim it,W or may by deed release it or contract not

to exercise it.C")

(a) Conveyancing Act, 1882, s. 6.

(b) Conveyancing Act, 1 881, s. 52.

[It has been expressly decided, that a married woman, though re-

strained from anticipation, and though married before 1882, may

release by ordinary deed (in conjunction with her husband) a power

conferred on her by settlement made before that date {^Re Chisholm

[1901] 2 Ch. 82); and there seems to be no reason why such a

person should not disclaim under the Conveyancing Act, 1882.

Disclaimer or release of a power may, of course, be a breach of

trust, and, therefore, invalid in equity [Re Eyre (1883) 49 L. T.

259) ; but, generally speaking, the rules as to ' frauds on powers ' do

not apply to releases (Re Somes [1896] I Ch. 250).]

FF3
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Survival of 1468. Generally speaking, and subject to §1453,
powers

ante, a power of appointment can only be exercised

by the person or persons on whom it is conferred.

Mansellv. Mansell (1757) Wilm., at p. jo, per Wilmot, L. C.

Brasseyy. Ciba/mers (18^2) 16 Beav. 223.

But, subject to any contrary expression in the

settlement :
—

(i) when a power conferred on two or more

persons is disclaimed by one of them, the

power may be exercised by the other or

others, or the survivors or survivor of the

others

;

Conveyancing Act, 1882, s. 6 (2).

[The Act says ' on ' such disclaimer ; but, presumably, ' on '

means ' after.']

(ii) when, by a settlement coming into opera-

tion after 3 1 st December, 1 8 8 1 , a power is

conferred on two or more trustees jointly,

the power may be exercised by the sur-

vivor or survivors of them for the time

being

;

Trustee Act, 1893, s. 22.

(iii) until the appointment of new trustees

under such a settlement, the personal

representatives or representative for the

time being of a sole trustee, or, where

there were two or more trustees, of the

last surviving or continuing trustee, may
exercise any power conferred on, or ca-
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pable of being exercised by, the sole or

last surviving or continuing trustee.

Conveyancing Act, igii, s. 8.

[Apparently, none of the above provisions covers the case of a

power conferred upon two or more persons (not being trustees) by

name, and the death of one or more of them, without disclaimer.

In such a case, the survivors cannot exercise the power {Montefiore

V. Brown (1858) 7 H. L. C. 241). There is, possibly, a distinc-

tion where powers are conferred on a class {Lee v. Vincent (1584)
Cro. Eliz. 26), or where the power is annexed to an estate {Man-
sell V. Mansell {iys7) Wilm., at p. 48, per Wilmot, L. C.).]

1469. Subject to contrary expressions in the set- Repeated

tlement, a powder is not exhausted by the exercise

thereof, so long as any property remains which the

donee might have originally affected by the exercise

of such power ;
W and the alienation of an estate to

which a power is incident will not extinguish the

power.C"^ But the donee of the power cannot, ex-

cept where he has expressly and lawfully reserved

a power of revocation,^ exercise the power in

derogation from his own previous conveyance or

appointment.

W

(a) Bovey v. Smith (1682) i Vern., at p. 85, per Curiam.

Hervey v. Hervey (1739) i Atlc. 561.

(b) Alexander v. Mills (1870) L. R. 6 Ch. App. 124.

[The rule extends to involuntary alienations, e. g. by the bank-

ruptcy of the donee of the power {Holdsworth v. Goose (i860)

29 Beav. Ill ; Master's Settlement [191 1] i Ch. 321).]

(c) Witbam v. Bland (1674) 3 Swanst. 277 n.,^#r Lord Nottingham, C.

Saunders v. Evans (1861) 8 H. L. C. 721.

(d) Simpson y. Bathurst (1869) L. R. 5 Ch. App. 193.
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Limits of
special

powers

1470. Where a special power of appointment is

created by a settlement, no limitation in exercise of

that power which would have been invalid in the

settlement, will be valid in the appointment.

Cook V. Duckenfield (1743) i Atk. ^6z, per Lord Hardwicke, C.

Mosley v. Mosley (1800) 5 Ves., at p. 258, per Arden, M. R.

Re Norton [191 1] 2 Ch. 27.

[Consequently, for example, an appointment which, ,if it had

been made in the settlement, would have violated the Rule against

Perpetuities, is void (^Re Norton^ ubi sup.) ; though, if the appoint-

ment had been an independent instrument, it would not have vio-

lated the rule (j>ost. Sect. XV, Tit. III). But the doctrine in the §

must not be pushed too far, e. g, so as to overlook the date of the

exercise of the power.]

Illufory

appointments

1471. No objection can be taken to the exercise

of a special power of appointment, on the ground

that one or more of the objects of the power is ex-

cluded by such exercise from the benefit thereof;

except in so far as the settlor has declared the

amount or share from which no object of the power,

or some one or more object or objects of the power,

shall not be excluded.

Powers of Appointment Act, 1874, ss. i, 2.

[Before the passing of the Illusory Appointments Act, 1830,
special powers of appointment were classified, according to the con-
struction put by the Court on the words of the settlor, as ' exclu-

sive ' (i. e. those in which the donee of the power was at liberty to

exclude any of the objects of the power from participation in

the property) and 'distributive' or 'non-exclusive' (i. e. those in

which the donee could only decide the proportions in which the

objects should take, without excludihg any one entirely). In order
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to prevent an evasion of this distinction, the Court held that, in the

case of a non-exclusive power, a substantial share must, if the power
was to be well exercised, be given to each object. This rule was
modified by the Act of 1830 ; but the necessity of appointing some'

share to every object of a non-exclusive power remained till the

passing of the Act of 1874, which is retrospective.]

1472. Where a special power of appointment is Default of

accompanied by a gift over of the property in default "PP""""^"^

of appointment, the property vests at once in the

person or persons entitled in default of appointment,

but subject to devesting in the event of the exercise

of the power.(*) And v^^here there is no provision in

default of appointment, a gift of either the capital or
,

the income of the property may, v^^here the general

intention of the settlor to benefit the objects of the

power is clear,('') be implied (even in a settlement by

deed) in favour of the objects of the power. But, in

such a case, only those persons canJ take in default of

appointment who might have taken under an exer-

cise of the power.

W

(a) Doe V. Martin (1790) 4 T. R. 39.

Lambert v. Thwaites (1866) L. R. 2 Eq. 121.

[The consequence is, that the representatives of members of a

class,' who die before default of appointment, will share in the dis-

tribution (^Lambert v. Thwaites^ ubi sup.).]

(b) Richardson y. Harrison (1885) 16 Q. B. D. 85.

Re Weekes" Settlement [1897] I Ch. 289.

(c) Kennedy v. Kingston (1821) 2 Jac. & W. 431 1 , ...

Walsh V. IVallinger {li'io) 2 Russ. & M. 78 j
(."?"*';•

Re Master's Settlement [191 1] i Ch. 321.
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[In the two earlier cases, some stress was laid on the fact that

the power was ' non-exclusive' {ante^ § 1471, n.). But, semble^ the

rule has not been altered by the passing of the Powers of Appoint-

ment Act. (See, however, Re Weekes" Settlement, ubi sup., and the

language of Romer, J.), The latter part of the rule, where the

power is testamentary only, excludes from participating in the prop-

erty all persons who die in the lifetime of the donee of the power
(Kennedy v. Kingston, Walsh v. Wallinger, ubi sup.)'\

Excessive 1473. Where an appointment, made in exercise

exercise of ^£ ^ power, is partly authorized by such power,

and partly unauthorized, either because it includes

persons not the objects of the power,W or because a

condition is annexed to the taking effect of the ap-

pointment which is not authorized by the power, C")

or otherwise, then, if the authorized and the unau-

thorized parts of the appointment are severable,^ the

exercise of the power will be effectual as to the au-

thorized part and ineffectual as to the unauthorized.^

(a) In such a case, if the appointor has given, by the same instrument,

benefits out of his own property to those objects of the power
who benefit by the appointment, such persons will not be allowed

to claim both the benefits under the appointment and the benefits

out of the appointor's own property, without compensating the

persons deprived of their shares jn the appointment by reason of

the fact that they are not objects of the power (' Election'). But

no election is raised unless there is really a fund of the appointor's

own, out of which compensation can be made (^Brtstaw v. Warde

, (,1794) 2 Ves. Jr. 336).

(b) Alexander v. Alexander (1755) z Ves. Sr., at p. 644, /^r Sir

Thomas Clarke, M. R.

Stephens v. Gadsden (1855) 20 Beav. 463.
Gerrardy. Butler (1855) ibid. 541.

(c) This is essential, Romllly, M. R., in the case last cited, admits

that if 'the superadded terms constitute an essential part of the

gift itself,' the whole appointment will be bad. A good deal will

depend on whether the persons intended by the appointor to ben-
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efit by the failure of the condition, are objects of the power, or

not (^1? Perkins [1893] i Ch. 283).
(d) Alexander v. Alexander, ubi sup.

Re Perkins, ubi sup.

\^Alexander v. Alexander has been overruled on another point by
Re Kerr's Trusts (1877) 4 CL D. 600. But the doctfine in the

text is not affected,]

1474. Powers of appointment and disposition are Powers and

subject to the Rule against Perpetuities {post. Sect. XV, f"'P'"*'''"

Tit. Ill) ; in the sense that no such power which

may, according to the terms of the instrument creat-

ing it, be exercised beyond the period of perpetuity,

is valid. (*^ But if, by the terms of the instrument

creating it, the power must be exercised within the

period, but may be exercised in favour of objects fall-

ing within the period of perpetuity, and also in fa-

vour of other objects, an exercise of the power which

disposes of the whole or a definite and ascertainable

share of the property in favour of objects wholly

within the period of perpetuity, will be valid.W

(a) Re Norton [191 1] 2 Ch. 27.

^1? De Sommery [191 2] 2 Ch. 622.

[It will be remembered that, in the case of a ' special ' power,

this period commences to run from the taking effect of the settle-

ment, not of the exercise of the power {ante^ § 1470).]

(b) Griffith V. Pownall [iSj^^] 13 Sim. 393.
Davies'tand Kent's Contract [19 10] 2 Ch. 35.

Fancy. Fane (1913) 57 Sol. Jo. 321, per Cozens-Hardy, M. R.

[An appointment to a class which comprises objects within and

without the period is bad {Lerke v. Robinson (1817) 2 Mer. 363).]

Digitized by Microsoft®



TITLE II— STATUTORY POWERS OF
LIMITED OWNERS

Powers of 1475. A 'tenant for life,'(') or a person having or
'tenantfor entitled to

,
exercise the powers of a * tenant for

life,' W as defined in § 1478, has, with regard to

'settled land,' as defined in § 1476, but subject as

explained in this Title, the following powers of dis-

position and management with regard to such land,

viz. :
—

(a) Settled Land Act, 1882, s. 2 (5).

• -(b):For the list of such persons, see ss. 58-62 of the S. L, A., 1882,

and post, § 1480.

(i) a power to sell or exchange the settled

land, or any part therpof, or to sell any

chattels [post, § i486) settled therewith,

};{{ or any easement, right,or privilege of any

kind, over or in relation to such land

;

Settled Land Act, 1882, s. 3 (i) (iii) ; s. 37 (i).

hjo, (ii) a power to concur in making partition of

any land comprised in the settlement, or

held in undivided shares thereunder

;

•« I-^ <' Ibid., s. 3 (iv).

(iii) a powder to grant leases of the settled land,

or any part thereof, or any easement,

right, or privilege of any kind, over or
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in relation to the same, for any purpose

whatever, whether involving waste or not,

for any term not exceeding :—
(a) in case of a building lease, 99 years;

(l) in case of a mining lease, 60 years

;

{c) in case of any other lease, 2 1 years
;

Settled Land Act, 1882, s. 6.

[Longer terms, or leases in perpetuity, may be authorized by the
Court in the case of building or mining leases (ibid., s. 10).

J

(iv) a power to accept, with or without consid-

eration, a surrender of any lease of any

settled land, in respect of the whole land

leased, or any part thereof, with or without

exception of any mines or minerals therein,

or in respect of any mines or minerals

;

Hid., s. 13.

(v) a power to grant to a tenant of copyhold

or customary land, parcel of a manor com-

prised in the settlement, a licence to grant

any such lease ofthe land as above described

(§ ^^75 H);
liiJ,, s. 14.

(vi) a power to cut timber growing on the

settled land, ripe and fit for cutting;

liii/., s. 35 (2). (^eere: whether, under this section, he may cut timber

., planted as an improvement, despite the provisions of s. 28 (2) ?
)

(vii) a power to make, out of capital moneys

subject to the settlement, and in manner
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prescribed by the Settled Land Acts, im-

provements, of a kind authorized by

statute, on, or in connection with, and for

the benefit of, the settled land

;

Settled Land Act, i88z, s. 25.

(viii) a power to mortgage the Settled land

or any part thereof, to raise money

for any of the following purposes,

viz. :
—

(<?) enfranchisement,^ including the

purchase of the reversion to

leaseholds C") (of any part of the

settled land)

;

(a) Ibid., s. 18.

(b) Re Bruce [1905] 2 Ch. 372.

[The words in brackets are not in the Act ; but, presumably,

are implied.]

(^) equality of exchange or partition

;

Settled Land Act, 1882, s. 18.

(c) payment of any costs, charges,

and expenses directed to be paid

out of property subject to the

settlement

;

Ihii., s.'47. (This power is not confined to the tenant for life, but may-

be exercised by any person under the direction of the Court.)

{a) discharge of any incumbrance on

the settled land or part thereof,

other than any annual sum pay-
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able only during a life or lives,

I

or during a term of years abso-

lute or determinable.

Settled Land Act, 1890, s. 11.

[Numerous conditions, as to the form and otherwise under which
these various powers must be exercised, are imposed by the Settled

Land Acts ; but are too lengthy to be set out here. It is to be

observed, however, that, generally speaking, a purchaser or other

person dealing in good faith with the tenant for life, is to be deemed
to have given the best price, consideration, or rent, that could reason-

ably have been obtained by the-tenant for life, and to have complied

with all the requisitions of the Acts (S. L. A., 1882, s. 54).]

1476. A 'settlement,' for the purposes of this 'Settlement*

Title, includes any instrument or instruments, when-

ever executed or made, whereby any land, or any es-

tate or interest in land (including an undivided share),

for the time being stands limited by way of succes-

sion ; and 'settled land' means any interest in land

which is the subject of such an instrument or instru-

mentSjW including any estate or interest in land which

is subject to a trust or direction for sale, and for the

application of the proceeds, or the income thereof, or

the income of the land until sale, or any part of such

proceeds or income, for the benefit of any person for

his life or any other limited period, or for the benefit

of two or more persons concurrently for any limited

period. C") But, in the case of land subject to a trust

or direction for sale, the powers of the tenant for
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life may not be exercised without the leave of the

Court.W

(a) S. L. A., 1882, s. 2.

(b) Hid., s. 63.

(c) S. L. A,, 1884, s. 7.

[The fact that such a trust or power can only be exercised at the

request or by the direction of a person other than the donee of the

trust or power, is immaterial {Re flagstaff's S. E. [1909] 2 Ch.

201). But an actual power in the tenant for life to forbid the sale

is fatal {Re GoodalTs Settlement [1909] i Ch. 440). An order under

the Act of 18.84 P"'* 3" ^""^ *° ^^ powers of persons not author-

ized by it to execute the trusts or exercise the powers of the settle-

ment {ibid.., s. 7 (iv)) ; but, until it is' registered as a lis pendens., it

does not affect strangers to the settlement {ibid.., s. 7 (vi)). Any
estate or interest in remainder or reversion not disposed of by the

settlement, and reverting to the settlor or descending to the settlor's

heir, is for the purposes of the Act an estate or interest in the settled

land (S. L. A., 1882, s. 2). ' Succession ' in the section clearly in-

cludes defeazance (see s. 58 (i)- (ii)) ; and the word has no techni-

cal force {Mundy's and Roper's Contract [1899] iCh., at p. zgo, per

Chitty,'L.J.).]

Co?npound 1477. Any series of instruments dealing with the

same land,(^) and any group of instruments limiting

different lands on the same (or substantially the same)

limitations,^'') will be deemed a settlement for the

purposes of the Settled Land Acts ; and the ' tenant

for life ' thereunder will be able to bind all interests

arising by way of succession under such series of in-

struments, and all land comprised in such group of

instruments.

(a) Mundy's and Roper's Contract [1899] ' ^^^ ^75 (since frequendy
''"' followed).

'

Re Phillimore [1904] 2 Ch.,460.
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(b) ReMonsori's S. E. [1898] i Ch. 427.
Re Freme [1894] I Ch. i.

[The definition of a 'compound settlement' is far from easy;

but the importance of the question is great. Amongst other points,

it may affect (i) the power of a tenant for life, as vendor, to give

a title against persons having charges under an older deed {Mundy's

and Roper's Contract,, ubi sup.),, (ii) the power to redeem a mortgage

on Whiteacre out of money provided by the sale of Blackacre {^Re

Alonson, ubi sup.), (iii) the question whether a house is a ' principal

mansion house' (Gilbey v. Rush [1906] i Ch., at p. 20, per Keke-
wich, J.), and (iv) the identity of the trustees (S. L. A., 1890,
s. 16 (i)). On the other hand, there can be no doubt that several

* settlements ' may be contained in a single instrument, e. g. a

testament.]

1478. A 'tenant for life,' for the purposes of this 'Tenant for

Title, means any person who is, for the time being,
^^

under a settlement as defined in §§ 1476 and 1477,

beneficially entitled to the possession W or income of

settled land for his life,<'') or any two or more persons

who are jointly or concurrently so entitled ;
<*=) whether

he or they has or have assigned his or their interests

or not,^''^ and whether the income is subject to charges

or incumbrances,^') or a trust for accumulation,^^ or

not.

(a) S. L. A., 1882, s. 2 (5).

(b) Ibid., s. 2 (10) (i).

Re Bennet [igo'i'j 2 Ch. 136.

(c) S. L. A., 1882, s. 2 (6).

(d) Ibid., s. 50 (l). (A 'tenant for life' who has assigned his

interest for value cannot, without the assignee's consent, affect the latter' s
*

rights. But, unless the assignee is actually in possession of part of the settled

land, the tenant for life may exercise his statutory powers of leasing without

the assignee's consent (ibid., s. 50 (3)) ; and an assignment or charge of or
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on the ' tenant foi" life's ' interest in consideration of marriage is not an

assignment for value for this purpose (S. L. A., 1890, s. 4).

(e) S. L. A., 1882, s. 2 (7).

Re Pollack \iqo()'\ 1 Ch. 146.

(f) Re Llewellyn [19 n] i Ch. 451.

[It is clear that a 'tenant for life' includes persons having

only equitable interests. But neither the object of a merely discre-

tionary trust {Re Atkimon (1886) 31 Ch. D. 577), nor a person,

taking in a fiduciary .capacity {'Jemmetfs and Guest's Contract [igoy]
I Ch. 629), nor a person the commencement of whose interest is

actually postponed until the expiry of a trust for accumulation {Re
Strangways {liis) 34 Ch. D. 423), is a 'tenant for life.']

Minor 1479. A minor who is in his own right seised

of or entitled in possession to land is, for the purposes

of this Title, deemed to be a tenant for life, and the

land settled land.

S. L. A., 1882, s. 59.

[Another example of a fictitious ' settlement ' occurs in the case

of a tenant by the' curtesy, who, though not ' deemed ' to be a

tenant for life, has the powers of one (s. 58 (viii)). , Such a per-

son's estate is deemed to arise under>a settlement made by his wife

(S. L. A., 1884, s. 8). For the exercise of the powers of an infant

'tenant for life,' see post, Sect. VII, Tit. I, § 1504. S. 59 of the

Act of 1882 does not apply where the infant is only entitled to

the land on the happening of a contingency {Re Home (1888) 39
Ch. D. 84). But it seems that, under the very similar wording

of s. 41 of the Conveyancing Act, 1881, where an infant is con-

tingently entitled, the land will be a 'settled estate' for the purposes

of the Settled Estates Act, 1877 {Re Sparrow [1892] i Ch. 412).]

Persons 1480. The following persons have, when the

having estate or interest of each of them is in possession,
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the powers of a tenant for life as defined in this Title, powers of

vw .
'tenantfor

'

. . .
liff'

(i) a tenant in tail (in every case except where

he is restrained from barring or defeating

the estate tail by Act of Parliament, and

the land was purchased with moneys pro-

vided by Parliament in consideration of

public services)
;

(ii) a tenant in fee simple, with an executory

limitation over (ante. Sect. I, Tit. VIII,

§1183);
_

(iii) a person entitled to a base fee [ante. Sect.

I, Tit. Ill, § 1058);

(iv) a tenant pur autre vie (ante. Sect. I, Tit.

IV, §§ 1070, 1 801-5) and a tenant for

years determinable on life, not holding

* merely' under a lease at a rent

;

[The interpretation of the latter part of this clause is not easy.

But the restriction is clearly important.]

(v) a tenant for his own life, or a tenant such

as is described in (iv), whose estate is

liable to cease in any event during the

life of the cestui que vie, or is subject to a

trust for accumulation

;

[In this subs, there is no restriction such as that applying to (iv).]

(vi) a tenant in tail after possibility of issue

extinct (ante. Sect. I, Tit. Ill, § 1056).

(vii) a tenant by the curtesy

;

[For the ' tenant by the curtesy,' see post^ Bk. V (Succession).]
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(viii) a person entitled to the income of land

under a trust liable to be determined on

sale or bankruptcy or any other event

;

S. L. A., 1882, s. 58 (l) ; s, 63 (l).

(ix) A married woman entitled for her separate

use, whether restrained from anticipation

or not, to any interest which, had she

been a feme sole, would have constituted

her a tenant for life, or given her the

powers of a tenant for life.

Ibid., s. 61 (z) (6).

[Where she is entitled, but not for her separate use, she and. her

husband together have the powers of a tenant for life (/W., s. 61 (3)).

For the powers of a dowress, see />w/, § 1495.]

Statutory

powers in-

alienable

1481. A tenant for life under this Title cannot

assign or release his statutory powers, 6r contract not

to exercise them ; nor do they pass with an assign-

ment, by operation of law or otherwise, of the tenant

for life's interest in the land.

Ibid., s. 50,

Cannot be

excluded

1482. The settlor cannot, directly or indirectly,

limit or prohibit the exercise of the statutory powers

of the tenant for life by any provision in the set-

tlement ; but additional or larger powers may be
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conferred by the settlement, so far as they are not

inconsistent with the statutory powers.

S. L. A., i88z, ss. 51, 56, 57.

[It is expressly provided in the Act (s. 52) that no exercise of

the tenant for life's powers shall occasion a forfeiture; and the

cases show that any attempt, however indirect, to penalize a tenant

for life for exercising his statutory powers, or to induce him to ab-

stain from exercising them, will be held void.]

1483. In exercising his statutory powers, the ten- Fiduciary

ant for life must have regard to the interests of all

parties entitled under the settlement ; and he is, in

relation to such exercise, deemed to be in the posi-

tion, and to have the duties and liabilities, of a trustee

for such parties.

Ibid., s. 53.

[It is by reason of this provision that a tenant for life is unable

to delegate the exercise of his statutory powers {Re Wilton's S. E.

[1907] 1 Ch., at p. 55, per Warrington, J.) ; also that any benefit

obtained by him by reason of his positiqn will form part of the

settled land {Lloyd-Jones v. Clarke-Lloyd [J919] i Ch. 124).]

1484. Where a tenant for life, or a person having Lunatic ten-

the powers of a tenant for life, is a lunatic so found

by inquisition, the committee of his estate may,

under an order of the Lord Chancellor or other

person having jurisdiction in lunacy, exercise his

statutory powers as a tenant for life.

Ibid., s. 6z.

[Notwithstanding some doubts, it seems probable that neither

the statutory powers {Re S. S. B. [1906] i Ch. 712), nor the stat-
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Consent to

exercise

utory consents (DeMoleyns^ and Harris^ Contract [igoS] i Ch. no)
can be exercised or given by the 'quasi-conimittee' of a lunatic not

so found, or of a person who through infirmity of mind arising from

age is incapable of managing his affairs (Lunacy Act, 1890, s. 116) ;

even with the approval of the Court.]

1485. The statutory powers of a tenant for life

may not be exercised without the consent of the

trustees of the settlement or the Court in the fol-

lowing cases, viz. :
—

[a) in the cutting of timber [ante, § 1475 (vi))

;

S. L. A., 1882, s. 35 (i).

(^) in selling, exchanging, or leasing the * prin-

cipal mansion house ' and the pleasure grounds and

park and lands (if any) usually occupied therewith

;

S. L. A., 1890, s. 10 (z).
'

[What is a ' principal mansion house ' may be a question of

difficulty {Gilbey v. Rush [1906] i Ch. 11); but the Act provides

(s. 10 (3)) that a house which is usually occupied as a farm house,

or where the site of any house and the pleasure grounds and park

and lands (if any) usually occupied therewith do not together ex-

ceed twenty-five acres iri extent, the ho^se is not to be deemed a

' principal mansion house ' within the meaning of the section.]

(c) in making improvements oiit of capital

money arising under the Settled Land Acts [post,

§ H94)-
S. L. A., 1882, s. 26 (i).

[It has already been pointed out (§ 1475 (viii) (c) ) that the power
to 'mortgage for payment of costs can only be exercised by direction

of the Court.]

'Heirlooms' 1486. A tenant for life can, under his statutory

powers, sell personal chattels settled on trust so as to
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devolve with the settled land until a tenant in tail by

purchase is born or attains the age of twenty-one

years, or so as otherwise to vest in some person becom-

ing entitled to a freehold of inheritance in the land.

But such sale cannot be made without an order of the

Court.

S. L. A., 1882, s. 37(3).

1487. Where the tenant for life wishes to acquire Dealings

with ten

for life
by purchase, exchange, or partition, any part of the

'^^

settled land, or where it is proposed to purchase from

the tenant for life any land to be included in the

trusts of the settlement, the statutory powers of

the tenant for life are exercised by the trustees of

the settlement.

S. L. A., 1890, s. 12.

1488. A tenant for life may enter into a binding Power u

contract to do any of the acts which he has statutory
'""""''"'

power to do, and vary or rescind the same. Such con-

tract will (unless varied or rescinded) enure fo<* the

benefit of the settled land, and. be enforceable against

and by every successor in title for the time being of

the tenant for life; and every such successor may

rescind or vary the same as the tenant for life might

have done,W or may, for the purpose of carrying into

effect such contract, grant any leased or make any
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conveyance W which, if made by such predeces-

sor, would have been binding on his successors in

title.

(a) S. L. A., 1882, s. 31.

(b) Ibid., s. 12 (i).

(c) S. L. A., 1 890, s. 6.

Validation 1489. Where, in the intended exercise of any

lelses
" " statutory or other lawful power, a lease has been bona

fide granted not in conformity with such power, and

the lessee has entered thereunder, such lease will be

deerned in equity a contract to grant, at the request

of the lessee, his representatives or assigns, a valid

lease under such power ; and all persons who would

have been bound by a valid lease under such power,

are bound by such contract, unless they are willing to

confirm without variation the lease actually granted.

If the estate of the person granting such lease con-

tinues until after the time when he could have lawfully

granted it, such lease will take effect as if it had been

granted at such time.

Leases Act, 1 849, ss. 2, 4.

[A simple memorandum', on or before acceptance of rent, by a

person entitled to treat the lease as invalid, confirming the lease,

will have the eiFect of a confirmation by such person ; and where a

reversioner becomes able to confirm an invalid lease, the lessee can-

not refuse to accept confirmation (Leases Act, 1850, ss. 2, 3).

The Leases Act, 1849, '* ""'^ confined to 'tenants for life'; but it

does not apply to ecclesiastical corporations, colleges, hospitals, or

charitable foundations (s. 7).]
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1490. A tenant for life, intending to exercise any Notice of in-

of his statutory powers, must give one month's notice
'^"g'rTise''

by registered letter to the trustees of the settlement P'^'"

and their solicitor (if known to the tenant for life),

S. L. A.. i88z, s. 45.

But:—
(i) such notice, as regards a sale, exchange,

partition, or lease, may be of a general

intention

;

S. L. A., 1884, s. 5 (i).

(ii) it is not required in the case of intentiofi

to grant a lease for a term not exceeding

twenty-one years at the best rent that can

reasonably be obtained without fine

;

S. L. A., 1890, s. 7 (i).

(iii) any trustee may, by writing under his

hand, waive notice, or may accept less

than one month's notice

;

S. L. A., 1884,3. 5 (3).

(iv) a person dealing in good faith with the

tenant for life is not concerned to see

that such notice has been given.

S, L. A„ 1882, s. 45 (3).

1491. For the purposes of the Settled Land Acts, Trustees for

the following persons, in the order named, are deemed ^lYfj"'

alternatively to be trustees of the settlement, viz. :
—
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(i) the persons who, under the settlement, are

trustees with a general power of sale, or

to consent to a sale, or to approve of the

exercise of a power of sale of (the) set-

tled land;

S. L. A., i88z, s. 2 (8).

(ii) the persons declared by the settlement to

be trustees for the purposes of the Acts

;

Ibid.

(iii) the persons (if any) for the time being

under the settlement trustees with power

of or upon trust for sale of any other land

comprised in the settlement and subject to

the same limitations as the land to be sold,

or with power of consent to or approval

of the exercise of such a power of sale

;

S. L. A., 1890, s. 16 (i).

(iv) the persons (if any) for the time being

under the settlement similarly empowered

or entrusted with regard to a future power

or trust for sale, whether the power or

trust takes effect in all events, or not

;

Ibid., s. 16 (ii).

(v) the persons appointed by the Court for

the purpose.

S. L. A., 1882, s. 38.

[The provisions of the Trustee Act, 1893, ^^ '° ^'^ appoint-

ment of new trustees (see especially ss. 10-12 of that Act) apply

to trustees for the purposes of the S. L. Acts (Trusted Act, 1893,
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s. 47). Ordinarily, the tenant for life cannot exercise his statutory

powers unless there are at least two trustees. (S. L. A.,- 1882, s. 45
(2)) ; but this rule does not apply to the granting of the leases speci-

fied in § 1490 (ii) (S. L. A., 1890, s. 7 (ii)).]

1492. All capital moneys arising under the Settled Capital

Land Acts must be paid to the trustees of the settle-
'""''-^'

ment or into Court, at the option of the tenant for

life, and be invested or applied by and in the names

or under the control of the trustees, in compliance

with the provisions of. the Acts, according to the

direction of the tenant for life, or, in default, accord-

ing to the discretion of the trustees.

S. L. A., 1882, s. zz.

[Such moneys and investments are regarded as land subject to

the dispositions of the settlement {ibid., s. 22 (5).]

1493. Capital moneys arising under the Settled investment

of capit

moneys
Land Acts are applicable :— "* "'^"''

(i) in making investments specified in the

Trustee Act, 1893, ss. 1-7;

S. L. A., i88z, s. zi (i).

[The provisions of the Trustee Act are a good deal wider than

those of the S. L. Act in this respect. But, presumably, they su-

persede the latter.]

(ii) in discharge of incumbrances on the in-

heritance or other the whole estate sub-

ject to the settlement

;

Ibid., s. 21 (ii).
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(iii) in payment for authorized improvements

(^oj/, § 1494);

S. L. A., i88z, s. 21 (iii).

(iv) in payment for equality, of exchange or

partition of the settled land

;

Ibid., s. 2 1 (iv).

(v) ill purchase of the seignory of any freehold

land, or the fee simple of any copyhold

or customary land, being part of the

settled land

;

Ibid., 21 (v).

(vi) in purchase of the reversion or freehold in

fee of any part of the settled land which

is held on lease for life or years

}

Ibid., s. 21 (vi).

(vii) in purchase of land in fee simple, or of

copyhold or customary land, or of lease-

hold land held for sixty years or more

unexpired at the date of the purchase

;

Ibid., s. 21 (vii).

but :
—

[a) capital money arising from settled

land in England may not (unless

the settlement so expressly author-

izes) be applied in the purchase of

. land out of England ; and

Ibid., s. 23.

[B) moneys arising under a settlement

by way of trust for sale, may not
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be invested in the purchase of

land, unless the settlement author-

izes such investment.

S. L. A., 1882, s. 63 (2) (ii).

(viii) in purchase in fee simple, or for a period

of sixty years or more, of mines or min-

erals convenient to be held or worked,

or of any easement, right, or privilege

convenient to be held, with the settled

land;

Ibid., s. 21 (viii).

(ix) in payment to any person becoming absor

lutely entitled, or empowered to give an

absolute discharge

;

Ibidi, s. 21 (ix).

(x) in payment of costs, charges, and expenses

of or incidental to the exercise of any of

the powers, or the execution of any of

the provisions, of the Settled Land Acts.

Ibid., s. 21 (x).

1494. A tenant for life desirous of making any Scheme of

of the improvements authorized by statute to be made ^^'^**'*'

out of capital moneys arising under the Settled Land

Acts,W may submit a scheme for the approval of the

trustees or the Court ; and^ after an approved scheme

has been carried out, the trustees or the Court may,

GG
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on a certificate of the Bp^rd of Agriculture, or of

a competent engineer or able practical surveyor ap-

proved by the Board or the. Court, apply or direct

to be applied the whole or any part of such capital

moneys in or towards payment therefor-e")

(a) For a list of these, see S. L. A., 1882, s. 25 ; S, L. A., 1890, s. 13.
"" (b) S.L. A., i88z, s. 26.

[The tenant for life and any of his successors may be required

by the Board to repair and insure the improvements made out of

capital moneys, and to report to the Board on the state thereof;

and they may not cut down timber planted as an improvement (ibid.,

s. 28 (i)-(iii)). On the other hand, the tenant for life and his

successors, though limited owners, may with impunity commit many
kinds of w^aste in executing or repairing improvements authorized

by the Acts (ibid., s. 29). The Court has now power to authorize

the expenditure of capital moneys on improvements made by the

tenant for life ; even though the latter has not previously submitted

a scheme (S. L. A., 1890, s. 15). Later statutes, e. g. the Housing
of the Working Classes Act, 1890, s. 74 (i) (b), and the Agricul-

tural Holdings Act, 1908,' s. 20, add to the list of improvements
which may be made under the Settled Land Acts.]

.t.t.lo -rjmT, .acfj OJ tGiri'..

lO Vflit rr. iioi, ':>'}/' '•
-jr!

^ i

Leajej iy 1495. A dowress, or a husband entitled to the
dowress

profits of land of whi(ih his wife is seised in fee, may
make leases of the land (except the principal mansion

house and demesne) for any term not exceeding

twenty-one years, to take effect within one year from

the making thereof.

Settled Estates Act, 1877, s- 46-
• 3nJ o U ' '

-''.': -,'

[These persons are not ' tenants for life ' within the terms of s. 2

(5) of the S. L. A.,' 1882; because they do not take 'under a

settlement.' , And, as they are oot expressly given the powers of a

Digitized by IVIicrosoft®



STATUTORY POWERS 897

tenant for life by s. 58, presumably they can only rely on the Settled

Estates Act, 1877. Husbands entitled jure mariti must now be

rare; for they must not only have been married before 1883, but

their wives must have acquired the land before that date. The
leases authorized by s. 46 of the Settled Estates Act, 1877, are sub-

ject to various conditions.]

1496. A tenant in tail (in possession) may by ordi- Lfses by

nary deed grant a lease of any part of the entailed land ,^,7

for a period not exceeding twenty-one years, to com-

mence at any time not exceeding twelve months from

the date ot the lease, at a rent not less than five sixths of

a rackrent ; and such lease will be binding both on the

issue in tail and on the reversioner or remainderman

(including the Crown).

Fines and Recoveries Act, 1833, ss. 15, 41.

[The tenant in tail in possession has now much wider powers
under the Settled Estates Act, and the Settled Land Acts \ante)

;

but the provisions of the Fines and Recoveries Act appear not to

have been repealed.]

L
NOTE

Under the powers conferred by numerous statutes, e. g. the

Public Money Drainage Acts, 1 846-1 856, and the Improvement of

Land Acts, 1864 and 1899, public and private moneys can be ad-

vanced for the purpose of making various classes of improvements

of land, and can be charged upon the inheritance by way of termi-

nable rent charge. Proceedings under these Acts are usually initiated

by limited owners ; but the details are too lengthy to be set out here.

It may be mentioned, however, that, by s. 30 of the S. L. A., 1882,

all the improvements which, by that Act (and, presumably, by .the

S. L. A., 1890) are authorized to be made out of capital moneys in

the hands of the trustees or the Court, may be rnade under the

alternative machinery of the Improvement of Land Acts.

G G 2
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SECTION VII

INCAPACITY TO HOLD AND ALIENATE LAND

Acquuitkn

and aluna-

tton

TITLE I — MINORS

1497. A minor can acquire and alienate land ; but,

subject to § i^oo, post, conveyances of land by and to

a minor (other than conveyances by virtue of special

custom) W are voidable by the minor,W w^ithin a

reasonable time after he attains his majority, or by his

representatives ('') within a reasonable time after his

decease.® _.j ,

(a) The most important of these is the custom by which a minor can

convey gavelkind land by feoffment at the age of fifteen (Maskell's

and GdldJmch'-£''Contract [1895] 2 Ch. 525), a custom obviously

referred to in the Real Property Act, 1845, s. 3.

(b) Litt. s. 259.

Co. Litt. 2 b.

Kehey's Case (1613) Cro. Jac. 320.

Blunden v. Baugh (1632) Cro. Car., at p. 306, per Richardson,

C.J.
Smith v. Low (1739) i Atk. 489.
Zouch V. Parsons (1765) 3 Burr. 1794.

[(c) Whittingham' s Case (1603) 8 Rep. 42 b. (Mere privies in estate

have no such right {ibid.).)

(d) Doey. Smith {i>jSS) 2 T. R. 436.
Edwards v. Carter [1893] A. C. 360. (This was a covenant

rather than a conveyance; but on the question of 'reasonable

time ' the remarks of the House are general.)

Powers of ' 1498. A minor cannot (except under § 1 500) ex-
appomtment

gj.^jgg ^ povs^er appendant, or {semble) a pow^er in
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gross, over landW [ante. Sect. VI, Tit. I, § 1463);
but a power collateral over land may be irrevocably

exercised inter vivos by a minor, if it is the apparent

intention of the settlor to enable him to do.so.W

(a) Hearle v. Greenbank (1749) 3 Atk. 695. (There seems to be no
f actual authority for powers in gross. But see Sugden, Powers
(8th ed.) p. 177 ; Farwell, Powers (2nd ed.) p. 125.)

(b) King V. Belhrd (1863) i H. & M., at p. i\T,per Wood, V. C,
approved in

Re Cardross' Settlement (1878) 7 Ch. D. 728.
Re D'Angibau (1880) 15 Ch. D. 228.

[For the testamentary powers of a minor, see post, Bk. V., Sect. I,

Tit. I, § 1965. For the exercise of the statutory powers of a minor
under the Settled Land Acts, see -post, § 1504.]

1499. A minor can present to a living of which Presenta-

the advowson is vested in him at law or in equity. """ '* "^

Arthington v. Coverly (1733) ^ ^l- ^*- ^^- S'^.
Hearle v. Greenbank, ubi sup., at p. 710, per Lord Hardwicke, C.

1500. A male minor of the age of twenty years Marriage

and a female minor of the age of seventeen years W ^^" '""^"^

may, with the sanction of the Court, upon or in con-

templation of his or her marriage, C") make a valid

settlement or contract for a settlement of all or any

part of his or her property, or property over which

he or she has any power of appointment.

W

(a) There is some difference of opinion as to whether the statute ap-

plies to settlements made after these ages by minors married

before {Re Phillips (1887) 34 Ch. D. 467; Re Leigh (1888)

40 Ch. D., at p. 297, per Cotton, L. J.).

Digitized by Microsoft®



9O0 LAW OF PROPERTY

(b). The Act has been held to apply to post-nuptial settlements (^Re

Sampson and Wall (\%^i^ 25 Ch. D. 482).
(c) Infants Settlement Act, 1855, ss. i, 4.

But:—
(i) a minor cannot, by virtue of the above pro-

vision, exercise a power of which it is

expressly declared that it is not to be ex-

ercisied by a minor ;

,

Ibid., s. I, ad fin.

(ii) where any power of appointment has been

exercised, or any disentailing assurance exe-

cuted, by a minor tenant in tail, by virtue

of the above provision, and such minor

dies before attaining majority, such ap-

pointment or disentailing assurance there-

upon becomes absolutely void.

Ibid., s. 2.

Grant of 1501. A grant of an office to an infant, in posses-

°-^"
sion or reversion, is valid; if the infant has sufficient

knowledge to execute it when it falls into possession,

or if the office is exerciseable by deputy.

Toung V. Fowler (1639) ^''°- ^*''" 555-

Breach of 1502. A breach of a condition subsequent ty a
condition . . r r • r ^ • > r\

minor occasions a lorieiture oi his estate [ante. Sect.

Ill, Tit. I, §§ 1360, 1361); subject to any power of
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relief vested in the Court [ante. Sect. Ill, Tit. I,

§§ 1368-1374).

Co. Litt. Z46 b, 3I80 b.

Whittingham'1 Case (1603) 8 Rep. 42 b.

Slade V. Tovtpson (1615) 3 Bulstr. 58 (but held no breach).

Toung V. Fowler (1639) Cro. Car. 556, /^r Curiam.

Partridge V. Partridge [1894] i Ch. 351.

[In Re Edwards [1910] i Ch,, at p. 550, Warrington, J., seems
to sdggest that Coke is referring to cortditions precedent only. Sed

qutere.'\

1503. A minor, being lord of a manor, may val- Manorial

idly make any grant or accept any surrender of a
'"'^'"

copyhold tenement according to, the custom of the

manor, and do any other ministerial act as lord of

such manor in accordance with such custom.

Clark V. Pennifather (1584) 4 Rep., at 23 b.

Stoayne's Case (j6o8) 8 Rep., at 63 b.

Hearle v. Greenbank (1749) 3 Atk., at p. 701, per Lord Hardwiclce, C.

[It was held, though with some difference of opinion, in Shoflane

V. Roydler (1605) Cro. Jac. 98, that a grant by the infant's guar-

dian in socage was also good. It was also said by Vaughan, C. J.,

in Bedell v. Constable (1669) Vaugh., at p. 182, that a guardian in

socage (and, therefore, now a statutory guardian under the Acts of

1660 and 1886) could grant leases of his ward's land to endure

during the ward's minority.]

1504. Where, by reason of the fact that an infant Statutory

is seised of or entitled in possession to land, such land
^"^'"

is settled land {ante. Sect. VI, Tit. II, § 1479) for the

purposes of the Settled Land Acts, the trustees of the
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settlement will be entitled to exercise the powers of a

tenant for life under the Acts.W And where, by

reason of an infant being absolutely or contingently

entitled to a fee simple or leasehold estate, such es-

tate is a settled estate for the purposes of the Settled

Estates Act, 1877, the trustees of the settlement may

exercise the powers conferred on trustees by \the

latter Act/'')

(a) Settled Land Act, 1882, s. 60.

(b) Conveyancing Act, 1881, s. 41.

Manage- 1505. Where a person beneficially entitled to the
ment of in- • r 1 1 • • r 1 • 1

[ant's land possession Or land IS an inrant, the trustees appointed

for the purpose by the settlement, or, if none, the

persons under the settlement for the time being trus-

tees with power of sale of the settled land, or of part

thereof, or with power to consent to or approve the

exercise of sucL a power of sale, or, if none, any

persons appointed as trustees for the purpose by the

Court, on the application of a guardian or next friend

of the infant, may, subject to the terms of the instru-

ment (if any) under which the interest of the infant

arises, enter into and continue in possession of the

land; and in every such case the following rules

apply:—
(i) the trustees must manage or superintend

the management <)f the land, with full

power to cut timber and underwood in
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the usual course, to erect, repair, and pull

down buildings, continue the working of

mines and quarries, drain and otherwise

improve the land, insure against loss by

fire, make arrangements with tenants and

others, and accept surrenders of tenancies,

but, where the infant is impeachable for

waste, without power to commit waste
;

(ii) the trustees, out of the income of the land,

may pay expenses of management, and all

outgoings not payable by any other per-

son, and must keep down any annual sum,

and the interest of any principal sum,

charged on the land. But, where the in-

fant's interest arises under an instrument,

this § only applies if that instrument come

into operation after the year 1881.

Conveyancing Act, 1881, s. 42 (i) (2) (3) (7) (8).

Conveyancing Act, 1911,8. 14.

[The provisions of s. 42 of the Act of 188 1 are applicable when
the infant is only entitled to an undivided share {ibid. (6)), and also

when the infant does not take by settlement, e. g. when he takes by

inheritance.]

GG3
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TITLE II —MARRIED WOMEN

Acquisition 1506. A married woman can acquire land in the
and aliena- /• i (,\ tr • i

fif„ same manner as a man or zjeme soleS"' Ir married

after 31st December, 1882, as regards all her interests

in land/*") and, if married on or before that day, as re-

gards all her interests since acquired, she can (subject

to any restraint on anticipation [ante, Bk. I,J i°5))

dispose of them in the same manner as a feme soleS"^

If married on or before that day, she can only (sub-

ject to § 1508) dispose of or disclaim, by deed ac-

knowledged, with the concurrence of her husband,

under the Fines and Recoveries Act, 1833, interests

in land (other than copyholds) acquired, otherwise

than to her separate use, on or before that day.W

(a) Married Women's Property Act, 1882, s. i (i).

[' Acquisition ' includes any form of title, whether vested or con-

tingent, and whether in possession, reversion, or remainder (M. W.
f. Act, 1882, s. 5). Apparently, copyholds, when there was a cus-

tom to that effect, could, even before 1833, be surrendered by a

married woman without the formality of a fine or recovery. But in

Johnson v. Clark [1908] i Ch. 303, it was held, by Parker, J., that

an alleged burgage custom for a wife to convey without separate ex-

amination was (apart from the Act of 1882) void, as 'unreasonable.'

(b) Married Women's Property Act, 1882, ss. i, 2 ; 1893, s. 3.

(c) Married Women's Property Act, i88z, s. 5.

(d) Fines and Recoveries Act, 1833, s. 77.

Real Property Act, 1845, s. 7.

Conveyancing Act, 1881, s. 65 (2) (i).
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[It seems that, at the common law, a married woman had no
power to disclaim an estate conveyed to her [ante^ § 1393). By
the Real Property Act, 1845, *• !> ^^ ^^^ empowered to disclaim

;

but only by deed acknowleged, with her husband's consent. Ought
not, therefore, such a woman to be entitled to disclaim within a rea-

sonable time after her husband's death ? The question may possibly

arise with regard to women married before 1883.J

1507. 'Freehold land' may be conveyed by a Conveyances

husband to his wife, and by a wife to her husband, hmblnd and

alone, or jointly with another person, by the like ^'f'

means by which it might be conveyed by him or

her to another person.

Conveyancing Act, 1881, s. 50 (i).

[It will be observed, that this section of the Conveyancing Act
does not include a wife's leaseholds, which, during the marriage, could,

at common law, be alienated only by the husband. But, since 1882,

the power of a wife to convey and acquire leaseholds to and from

her husband cannot be doubted ; and it seems equally clear, that

a husband may surrender copyholds to the use of his wife, and vice

versa (^Driver v. Thompson (1812) 4 Taunt. 294). But a husband,

lord of a manor, could not, before the Married Women's Property

Act, make a grant of a copyhold to his wife (ante. Sect. I, Tit. V,

§ 1090).]

1508. Even in cases to which the Married Powers of

Women's Property Acts do not apply, a married "ff'"""'"'

woman may exercise, without the concurrence of

her husband, any power of appointment, whether
,

coupled with an interest or not ;
W unless the settlor

has expressly or by implication prohibited such exer-

cise.W And a married woman may release (c) or dis-
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claim any povver; W except in such a way as to

remove a restraint on anticipation.

(a) Peacock v. Monk (1751) 2 Ves, Sen., at p, 191, per Lord

Hardwicke, C.

Doey. Eyre (1848) 5 C. B. 713.

Woody. Wood (1S70) L. R. 10 Eq. 220.

(b) Morris v. Hoaiei (1845) 4 Ha. 599 (as to the second coverture).

(c) Conveyancing Act, 1881, s. 52(1).

Re Chisholm [1901] 2 Ch. 82.

(d) Conveyancing Act, 1882, s. 6 (i).

Election 1509. A married woman may, without the con-

currence of her husband, and whether the Married

Women's Property Acts apply, or not, elect between

two alternative benefits, so as to bind her land ; W

but not so as to release herself from a restraint on

anticipation.W
(a) Ardesoifey. Bennett (1772) 2 Dick. 463.

Barrow v. Barrow (1858) 4 K. & J. 409.
(b) Re Vardon'j Trusts (1885) 31 Ch. D. 275.

Haynes v. Foster [1901] i Ch. 361.

[The result of the' latter restriction sometimes is, that the iriarried

woman gets both benefits. It does not, however,' apply, if the
woman is, in fact, not married when she makes the election {Re
Tongue [1915] 2 Ch. 283).]

Trust prop- 1510. A married woman may dispose, or join in
""'y

disppsing, in the same manner as a feme sole, and

without the concurrence of her husband, of any

property which she holds, solely or jointly, as trustee

or personal representative.

Married Women's Property Act, 1907, s. i.

[This provision operates retrospectively to the beginning of 1883,
except as to rights acquired between 1882 and 1908 {ibid.^s. i (2).]
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1511. A married woman, being, either alone or Estates tail

jointly with her husband, protector of a settlement Ztm!°"^

{ante. Sect, I, Tit. Ill, § 1059), may give her con-

sent to the disposition of a tenant in tail, in the same

manner as if she were zfeme sole ; W except that, if

she is protector by virtue of an estate which is not

lier separate property, her consent is' not effectual

unless her husband joins. C") A married woman, be-

ing a tenant in tail, may bar the entail,W and, being

entitled to a 'long term' {ante. Sect. I, Tit. VI,

§ 1 155) may enlarge the same;^ notwithstanding

that, in either case, she is restrained from anticipa-

tion in respect thereof. (°)

(a) Fines and Recoveries Act, 1833, s. 4;.
Married Women's Property Act, 1907, s. 3.

[The,last-mentioned enactment is retrospective to 1882.]

(b) Fines and Recoveries Act, 1833, s. 24.

[For the mode of consent, see ante^ § 1064.]

(c) Cooper v. Macdonald (1877) 7 Ch. D. z88.

(d) Conveyancing Act, 1881, s. 65 (2) (i).

(e) Naturally, she must not do so in a way that alienates the fee simple

away from herself.

[Whether the married w^oman can bar the entail or enlarge the

term without her husband's consent, or deed acknowledged, depends,

of course, on the provisions of § 1506.]

1512. For the purposes of the Copyhold Act, Copyholds

1894, a married woman, being lady or tenant of a .

manor, is deemed to be 2.feme sole.

Copyhold Act, 1894, ^- 4^-
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9o8 LAW OF PROPERTY

[Jor the exercise of statutory powers of married women, being

limited owners, see ante^ Sect. VI, Tit. II, § 1480 (ix). For the

purposes of the Agriciiltural Holdings Act, 1908, if the land is not

the separate property of the wife, shc' must, before acting, be

examined apart from her husband by the County Court, or by the

Judge of the County Court, for the place where she isj with a view

to seeing that she understands the nature and effect of her intended

act, and is acting freely and voluntarily (A. H. A., 1908, s. 33).]
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TITLE III— CORPORATIONS
.

1513. A corporation sole or aggregate may acquire Mortmain

land ;
W but cannot hold it except under a license

from the Crown,W or under the provisions of an Act

of Parliament.^ Any assurance of tenements or

hereditaments of whatsoever tenure ('') to a corporation

other than under such license or Act of Parliament, is

an unlawful assurance, and works a forfeiture of the

land assured, as from the date of such assurance.W

(a) Co. Litt. 94 b. (In fact, an ecclesiastical corporation was the only

person which could acquire lands in frankalmoign (Litt. s. 133)).
(b) Formerly the licenses of all the mesne lords were necessary, as well

as that of the Crown. But fhe necessity for the licenses of the

mesne lords was abolished by the 7 & 8 Will. Ill (1695), c. 37.

(c) These provisions are too numerous to be set out here. They will

be found indexed in the current Chronological Table and Index of
Statutes, sub tit. ' Mortmain (Exemptions).'

(d) Mortniain and Charitable Uses Act, 1888, s. 10 (iii) (as amended
by the Act of 189 1, s. 3, which excludes money secured on land,

and other personal estate arising from or connected with land, from

the operation of the rule of Mortmain).

(e) Ibid., ss. I, 2.

[It should be carefully remembered, that the so-called Mortmain
and Charitable Uses Act, 1891, in no way (except, possibly, as to

money charged on or arising out of land) affected the law with regard

to assurances In mortmain.]

1514. Primafacie, such forfeiture accrues to the Rights of

Crown ; but the immediate mesne lord may, vvithin

twelve months from the date of the unlawful assur-
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9IO LAW OF PROPERTY

ance, and any other mesne lord within six months

after the right of his next inferior lord ex-

pires, enter on and hold the land. If a mesne

lord is under any incapacity when his right to

enter accrues, such right may be exercised by his

guardian or the committee of his estate, or by such

other person as the Court may appoint in that

behalf.

Mortmain and Charitable Uses Act, 1888, s. I.

Savingfor
1515. No forfeiture to the Crown under §1514

rents affcjCts any rent or service due in respect of the land

to the Crown or any other lord thereof.

Ibid., s. 3.

Corporation

as joint

tenant

1516. Subject to § 1513, a corporation may ac-

quire and hold land in joint tenancy with one or

more other corporations or individuals; and on the

dissolution of the corporation its interest will devolve

on the other joint tenant (or tenants).

Botlies Corporate (Joint Tenancy) Act, 1899, *• '•

Alienation 1517. Subject to the provisions of any Act of

tion^^'^"'
Parliament, and" of its charter or other document of

incorporation, a corporation aggregate may alienate
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land by conveyance inter vivoy under its common
seal, in the same way as an individual.

Co. Litt. 325 b.

Hollands. Boins (1586) 2 Leon. 121.

Case of Sutton' s Hospital [161 i) 10 Rep., at 30 b.

Smith V. Barrett (1663) i Sid. i6z, per Curiam.

The Bankers' Case (i6gs) Skinner, at p. 6oz, per Holt, C. J.

Mayor, &'c. of Colchester v. Lowten (1813) i V. & B., at p. 244, per

Lord Eldon, C.

[In the case of public corporations, the consent of some public

authority, e. g. the Ecclesiastical Commissioners (for ecclesiastical

corporations) or the Local Government Board (for municipal cor-

porations) is almost invariably required ; except for the grant of

short leases at rack or customary rents. The provisions are so nu-

merous, that it is impossible to set them out here. The position of

the corporation sole at common law was probably the same as that

of the corporation aggregate j except that the consent of the patron,

ordinary, chapter, &c., was required (Co. Litt. 44 a, 325 b). But

almost all examples of the corporation sole are public corporations,

to whose alienations at the present day the consent of a public au-

thority is usually requisite.]

1518. A university or college, as defined by thd University

Universities and College Estates Act, 1898, may ex- ""^ "'''&'

ercise, vs^ith the consent of the Board of Agriculture,

any of the powers described in Section VI, Title II,

ante, for the purposes of sale, enfranchisement, ex-

change, partition, and leasing on building leases with

option of purchase, and, without such consent, any

other powers of leasing so described. Capital money

payable under any transaction which requires the

consent of the Board, must be paid to the Board.

Universities and College Estates Act, 1898, s. i.
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912 LAW OF PROPERTY

Sales of 1519. Subject to the provisions of the Glebe
^'''"

Lands Act, 1888, the provisions of Section VI, Title

II, ante, w^ith respect to the sale of land by a tenant

for life apply to sales by incumbents under that Act,

in like manner as though such incumbent were tenant

for life of the land.

Glebe Lands Act, 1888, s. 8 (4).
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TITLE IV— CHARITABLE TRUSTS

1520. Subject to any savings and exceptions pro- Assurance of

vided by Act of Parliament, an assurance inter vivos "^/Z^g

of land (including tenements or hereditaments, of purposes

whatsoever tenure, but not including money secured

on land, or other personal estate arising from or con-

nected with land), and an assurance inter vivos of

personal estate to be laid out in the purchase of land,

to or for the benefit of any charitable use, is void,

unless it complies with the following requirements,

viz. :
—

(i) it must take effect in possession for the

benefit of the charitable use immediately

from the making thereof;

(ii) it must be without power of revocation,

reservation, condition, or provision for

the benefit of the assuror of any person

claiming under him, other than is pro-

vided in § 1521

;

(iii) it must (unless it is of copyhold or cus-

tomary land or stock in the public funds)

be made by deed executed in the pres-

ence of two witnesses

;

(iv) it must (unless it is of stock in the

public funds, or unless it is made in
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914 LAW OF PROPERTY

good faith for full and valuable con-

sideration) be made at least twelve

clear months before the death of the

assuror

;

(v) it must, if it is of stock in the public

funds (unless it is, made in good faith for

valuable consideration) be transferred in

the public books at least six clear months

before the death of the assuror
;

(vi) it must (unless it is of stock in the public

funds) be enrolled within six months after

its execution in the Central Office of

the Supreme Court.

Mortmain and Charitable Uses Act, 1888, s. 4; 1 891, s. 3.

[There are elaborate provisions in s. 5 of the Act of 1888, to

remedy an accidental omission of enrolment.]

Valid reser- 1521. The following and similar provisions^ ifthey
vattons X

reserve the same benefits to persons claiming under

the assuror as to the assuror himself, are not deemed

to be provisions for the benefit of the assuror within

the meaning of § 1520 (ii), viz.:—
(i) the grant or reservation of a peppercorn or

other nominal rent, or of mines or min-

erals, or of any easement

;

(ii) covenants or provisions as to buildings,

streets, drainage, nuisances, and the like,

for the use and enjoyment as well of the
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CHARITABLE TRUSTS 915

land assured as of any adjacent or neigh-

bouring land;

(iii) a right of entry on non-payment of any

such rent or on breach of any such cove-

nant or provision.

Mortmain and Charitable Uses Act, 1 888, s. 4 (4).

1522. Any interest in land, or personal estate charitable

directed to be laid out in the purchase of land, may ^'"""

be assured to or for the benefit of any charitable use

by the testament of a person dying after 4th August,

1891.

Mortmain and Charitable Uses Act, 1891, ss. 5, 7, 9.
'

But, unless the Court or the Charity Commissioners

is or are satisfied that the land assured or directed to

be purchased is required for actual occupation for

the purposes of the charity, the follow^ing rules

apply :
—

Ibid., s. 8.

(i) The land assured must be sold within one

year from the death of the testator, or

such extended period as may be deter-

mined by the Court or the Commis-

sioners.

Ibid., s. 5.

(ii) If it is not so sold, the land vests forthvs^ith

in the official trustee of charity lands; and
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the Commissioners must take all necessary

[
steps to effect a sale of such land with all

reasonable speed.

Mortmain and Charitable Uses Act, 1891, s. 6.

(iii) Personal estate directed to be laid out in the

purchase of land will be held to or for the

benefit of the charitable uses, as if there

had been no such direction.

Ibid., s. 7.

Definition of 1523. For the purposes of this Title, a charitable

' ""'-^ use means a use for the relief of poverty, the advance-

ment of education or religion, or any other purpose

deemed to be for the benefit of the community gen-

erally ; even though restricted to a particular area or

class.

Jones V. Williams (1766) z Ambl. 6$i, per Lord Northington, C.

Income Tax Commrs. v. Pemsel [1891] A. C. 531.

Re Foveaux [1895] 2 Ch., at p. 504, per Cliitty,
J.

[The question as to what constitutes a purpose ' charitable,' so

as to bring it within the policy of the so-called Mortmain Acts, has

always been difficult ; but it has been rendered more difficult by

recent legislation. In practice, the Courts, rely substantially on the

recital in the preamble of the 43 Eliz. c. 4 ; though it is admitted

that this recital is not exhaustive. The 43 Eliz. c. 4 was repealed

by the Mortmain and Charitable Uses Act, 1888, s, 13 (2) ; with

an obscure reservation which appears only to add to the confusion.

The conflicting views of eminent authorities may be seen in the

report of Income Tax Commissioners v. Pemself ubi sup.]
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TITLE V— MISCELLANEOUS

1524. The conveyances by deed of an idiot W or a Conveyances

lunatic so found W are void ; the conveyances of a
'^ "°" """^^

person of unsound mind (not being an idiot or a luna-

tic so found), and of a drunken person, are voidable,

subject to the conditions specified in Bk. I, §§ 64, 65,

69, ante. The committee or quasi-committee of the

estate of a lunatic, or of a person of unsound mind,

or any person approved by the judge having jurisdic-

tion in lunacy, may be authorized by the judge to

convey the lunatic's land, or to exercise,^ but not to

release,^ any power over or in respect of his land.

(a) Beverley's Case (1603) 4 Rep., at 126 b. (In thiscase it was said

that the conveyance cannot be avoided by the idiot himself or his

representatives, but only by the Crown on ofEce found, ^cere,
as to 'the representatives. But see Littleton, s. 405.)

(b) Re Walker [1905] i Ch. 160 (C. A.). The testament of the

same lunatic, executed shortly after the deed, and to a similar

effect, was afterwards admitted to probate {Estate of E. V.

Walker [1912] XXVIII T. L. R. 466.)
(c) Lunacy Act, 1890, ss. 116, izo, 124.

[It seems, however, that the quasi-committee of a lunatic not so

found cannot be authorized to exercise the lunatic's statutory powers,

or to give statutory consents, under the Land Clauses Consolida-

tion Act, 1845, <" the Settled Land Acts {Re S. S. B. [1906] i Ch.

712; Re De Moleyns [i()0^] i Ch. no).]

(d) Re Hirst [1902] W. N. 177 (followed in Re Rose [1904] z Ch.

348).
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Land of 1525. A convict cannot alienate, by act inter

convict
'uhos,^'-') land belonging to him beneficially/'') other

than land acquired by him while he is lawfully at

large under license ; W but land belonging to a con-

vict as trustee or mortgagee does not pass to his ad-

ministrator under the Forfeiture Act, 1870.W Any
administrator, in whom property beneficially belong-

ing to the convict is vested, may alienate the same

as he shall see fit ;
W but he cannot effect a disen-

tailing assurance of an estate tail belonging to the

convict.(^

(a) For the definition of convict, see Forfeiture Act, 1870, s. 6.

The testament of a convict is (probably) valid (Ex parte Graves

. (1881) 19 Ch. D. i).

(b) Forfeiture Act, 1870, s.' 8.

(c) Ibid., s. 30.

(d) Trustee Act, 1893, s. 48.

[It will be observed that this provision does not expressly empower
the convict to act as mortgagor or trustee. But, presumably, that

is the result, so long as the property is vested in him.]

(e) Forfeiture Act, 1870, s. 12.
'

(f) Gaskell's and Walters' Contract [1906] 2 Ch. I. '

[Probably, however, a disentailing assurance executed by the

convict himself will enlarge his estate ; though it will not operate to

transfer the estate to another person (ibiii.).'\

1526. A trustee in bankruptcy may sell all or
property ^^^ ^^^^ ^£ ^j^^ property of the bankrupt vesting in

him,W and deal with any property to which the

bankrupt is beneficially entitled as tenant in -tail, in

the same manner as the bankrupt might have dealt
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MISCELLANEOUS 919

with it.C") The trustee may also exercise all such

powers in, over, or in respect of property as might

have been exercised by the bankrupt for his own
benefit ; W but not powers vested in the bankrupt as a

trustee by statute or otherwise. (""^

(a) Bankruptcy Act, 1883, s. 54 (z).

[' The property ' means the property divisible among the creditors

{Ibid., s. 44)-]

(b) Ihid., s. 20 (1), 56.

(c) Ibid., s. 56 (4). In the opinion of Farwell, L. J., the right to

release a limited power does not pass to the trustee ; even though

such release would increase the bankrupt's estate {Re Rose [1904]
2 Ch. 348). But the order was afterwards discharged by con-

sent, on the ground that all the parties who might be affected by

it were not present at the hearing {Re Rose [1905].! Ch. 94).

(d) e. g. the powers of the bankrupt as limited owner under the Settled

Land Acts {aate. Sect. VI, Tit. II) remain in the bankrupt {Re
Mansers Settled Estates [1884] W. N. 209, /^r Kay, J.). Prob-

ably the consent of the trustee in bankruptcy to the exercise of

such powers would not be necessary; though, doubtless, he might

apply to the Court to prevent a disastrous or fraudulent exercise

of the bankrupt's powers.
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B— CHATTELS CORPOREAL

SECTION VIII

POSSESSION OF CHATTELS CORPOREAL

TITLE I— ACQUISITION AND LOSS OF
POSSESSION

Acquisition 1527. Posscssion of chattels corporeal is acquired

by (i) taking, (ii) delivery.

J
[For the nature of possession of chattels, according to English

Law, see the well-known work Possession in The Common Law
(Clarendon Press, 1888), by Sir Frederick Pollock and the late Sir

R, S. Wright. Briefly, any power to control generally the user and

location of a chattel, other than the mere physical power exercised

by a servant to whom a chattel has been entrusted by his master, is

possession for the purposes of English Civil Law {Charlesworth v.

Mills [189-2] A. C, at p. 237, per Lord Halsbury, C). The
legal position ofthe loser of chattels is obscure ; h\ii,semble,\ie can bring

trespass and, therefore, he retains possession, until he has given up
hope of recovering them {Isaack v. Clark (16 15) 2 Bulstr., at p. 312).]

Taking 1528. The person who assumes effective W physical

control over a chattel corporeal acquires the possession

of such chattel ;
C') whether or not the chattel was at

the time in the possession of another person.^

(a) Young v. Hichens (1844) 6 Q. B. 606.
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ACQUISITION AND LOSS OF POSSESSION 921

(b) Armorie v. Delamirie (1722) i Stra. 505.

Bridges v. Hatokesworth (1851) zi L. J. Q. B. 75.

Charksiaorthv. Mi7//[i892] A. C. 231.

(c) R. V. Rile-j (1853) I Dears. 149.

[Even a thief acquires possession {Mason v. Lickbarrnu (1790)
I H. Bl., at p. 2(>o, per Lord Loughborough, C. J.).J

1529. A man who has possession of land to which Chattels on

the public have not access W is deemed to have taken "" '" ""

possession of all chattels corporeal on or in the land
;

whether he is aware of their existence or not.C")

(a) Bridges v. Hawkesteorth (1851) 21 L. J. Q. B. 75.

(b) Elwes V. The Brigg Gas Co. (1886) 33 Ch. D. 562.

South Staffordshire Water Co. v. Sharman [1896] 2 Q. B. 44,
G. E. R. Co. V. Lord[igog] A. C. 109.

[The first of these last three cases shows that one person may have

possession ofthe surface and another of the sub-soil, for this purpose

;

while the third raises very difficult questions between landlord and

tenant. Presutpably the doctrine of the text extends also to give to

the possessor of a movable the possession of its contents (Cartwright

V. Green (1803) 8 Ves. 406; Merry v. Green (1841) 7 M. & W.
623).]

1530. Delivery of a chattel corporeal is effected Delivery

by a release of his control by the former possessor,

with the intent that another person shall acquire

controljW followed by an effective taking of control

of such chattel by such other person. C*^

(a) Rooth v. Wilson (1817) i B. & Aid. 59.

Moore v. Robinson (1831) 2 B. & Ad. 817.

Dixon v. rates (1833) J B. & Ad. 313.

The m»ifie/d [1902] P. 42.
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(b) Reddely. Dobree (1839) '° ^''"- ^4+-
Wood\. Taisell (1844) 6 Q. B. 234.
Hilton V. Tacker{im) 39 Ch. D. 669. (This case, if correctly

decided, shows that the "taking" of control on delivery will be

presumed where it is clearly feasible.)

[Where several chattels are intended to be disposed of by one

transaction, taking control of part by the intended deliveree is, if so

intended by both parties, equivalent, for some purposes, to taking pos-

session of the whole {Sluheyw.Heyward (1795) 2 H. Bl. 504; Ham-
mond v. Anderson (1803) I B. & P. N. C. 69 ; Kemp v. Falk (1882)
L. R. 7 App. Ca., at p. 586, per Lord Blackburn). In the Sale of

Goods Act, 1893, 'delivery ' means, unless the context or subject-

matter otherwise requires, the ' voluntary transfer of possession from

one person to another' (s. 62 (i)). This definition seems to be

quite consistent with that in the text, but does not explain much of

the nature of delivery generally.]

Delivery . 1531. Where specific and ascertained goods are

in the custody of a wharfinger or warehouse-

man, as agent for the owner, an order by the lat-

ter to the wharfinger or warehouseman, directing

him to hold the chattels at the disposal of an-

other person, will, when assented to by the wharf-

inger or warehouseman, be equivalent to a deliv-

ery to such other person by the person giving the

order.

Lucas y. Dorrien (18 17) 7 Taunt. 278.

Godts V. Rose (1855) 17 C. B., at p. 235, per Williams, J.

Pearson v. Dawson (1858) E. B. & E., at p. 456, per Lord Camp-

, bell, C.J.

[The rule holds, even when the deliverer and the warehouse-

man are the same person {Castle v. Sworder (1861) 6 H. & N.
828). But a mere delivery order has not the effect of changing the

possession, until it is assented to by the wharfinger or warehouseman

{McEwan v. Smith (1849) 2 H. L. C. 309). And, where unas-
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certained goods have been the subject of a sale or other transac-

tion, a delivery order does not pass possession until the goods have

been weighed or otherwise ascertained (Hawes v. Watson (1824)
2 B. & C. 540 ; Mordant V. British Oil Mills [1910] 2 K. B. 502).

An indorsement and delivery of a dock warrant issued by a docic

company has by custom much the same effect as the giving of a

delivery order {Zwinger v. Samuda (1817) 7 Taunt. 265).]

1532. Delivery may be effected by handing to Delivery

and acceptance by the deliveree of a key or other ^^^
means by which the deUveree may obtain access to

the chattels intended to be delivered ; but the hand-

ing over and acceptance of a mere symbol of owner-

ship or possession will not be a delivery of the chattels

symbolized.

Jones v. Selby (1710) Pre. Cha. 300.

Wards. Turner {ij^\) z Ves. Sen., at p. 443, /^r Lord Hardwicke, C.

Hilton v. Tucker (1888) 39 Ch. D. 669.

1533. Possession is divested by (i) abandonment. Loss of

(ii) taking, of a chattel corporeal.
possession

[In the case of Peruvian Guano Co. v. Dreyfus [1892] A. C. 166,

certain expressions of some of the learned lords might lead to the

conclusion that the mere appointment of a receiver by the Court

would of itself divest the possession of the then possessor of the

goods. But it appears that, in fact, the goods had been actually

delivered to the receiver. (^Ibid., at p. 169.)]

1534. Where the control of a chattel corporeal Finding

has been intentionally abandoned by its former pos-

Digitized by Microsoft®



924 LAW OF PROPERTY

sessor, he ceases to have possession of it ; and the

finder of the chattel who takes it acquires possession

of it.

R. V. G/yde (1868) I C. C. R., at p. 14.1, per Cockburn, C. J.

[Semble : the finder acts at his own risk, so far as civil trespass is

cbncerned {Merry v. Green (1841) 7 M. & W. 623). But if he

has no reason to believe that the chattel has been accidentally lost,

nor any reason for thinking that the loser can be found, he is not

guilty of larceny if he appropriates it {R. v. Glyde^ ubi sup.; R.v.
Knight (1871) 12 Cox, 102).]

Taking 1535. Taking, lawful or unlawful, by another

person of a chattel deprives the former possessor of

possession.

Y. B. 21 Edw. IV. [1482] Hil. pi. 6, at fo. 74, per Brian, C. J.

Y. B. 4 Hen. VII [1489] Pasch. pi. i, at fo. 5, per Hussey, C. J.

[One of the most common cases of lawful taking is by a sheriff

or County Court bailiff under a writ of execution, {Charlesworth v.

Mills [1892] A. C. 231). Goods seized by a private distrainor are,

however, deemed to be in the possession of the distrainee until actu-

ally removed from the premises {Whitley v. Roberts (1825) McCle.
& Yo., at p. 118, per Hullock, B. ; and it would seem that a sheriff

has not possession of goods of the existence of which, though they

were on the premises, he was unaware {Johnson v. Pickering [igo8J
I K. B. I).]

-

Chattels of 1536. The possession of chattels corporeal which
"^"' were in the possession of a deceased person at the

time of his decease is deemed to have vested in his
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executor W or administrator C") at the moment of his

decease.

(a) Fishery. Toung (1614) 2 Bulstr. z68.

(b) Y. B, 36 Hen. VI (1457) Mich. pi. 4, at fo. 8,

Longv. Hebb (1652) Style, 341, /i?r Rolle, C.J.
Thorpe v. Stallwood (i 843) 5 M. & G. 760.
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TITLE II — RIGHTS AND LIABILITIES OF
POSSESSORS

Rights 1537. The possessor of a chattel corporeal has the

following rights, viz. :
—

(i) to defend his possession by force if neces-

sary (except as against a person entitled

to deprive him of it), and to retake pos-

session against any one who has wrong-

fully deprived him of it

;

Bk. I, Sect. VI, §§ 176-7, ante.

(ii) to bring actions in the nature of Trespass,

Trover, Detinue, and Replevin, against

any one wrongly interfering with, or de-

priving him of, his possession.

Bk. II, Pt. Ill, Sect. Ill, Titt. I-III, ante.

Liabilities 1538. The possessor of animals or other chattels

corporeal is liable for damage caused by such ani-

mals or other chattels to the extent, specified in

§§ 77^' 7^°» 7^^> 7^4' ^52» ^«^^-

Bk. II, Pt. in. Sects. I, II.

[Generally speaking, the mere possessor of chattels is not, as

such, liable for damage to other persons caused by them. But of

course he may be made liable for intentional or negligent use of

them. The nature of the wrong thus committed will depend, ac-

cording to the classification adopted by the English Law of Torts
(^ante, Bk. II, Pt. Ill), upon the nature of the damage caused.]
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SECTION IX

OWNERSHIP OF CHATTELS CORPOREAL

TITLE I— GENERAL

1539. The user and disposition of chattels corpo- Restrictions

real cannot, except in the case of patented articles,^ ^^^^

be subjected to any conditions or restrictions, in such

a manner as to bind owners generally ;
C") and, in the

case of patented articles, such conditions and restric-

tions are only binding on persons who take with

notice of them,('^) and subject to the provisions of the

Patents and Designs Act, 1907.

(a) Incandescent^ Light Co. v. Cante/o (iSg^) iz R. P. C. 262, per

Willes, J., approved in

National Phonograph Co. v. Menck [191 1] A. C. 336 (P. C).
(b) Taddy v. Sterious [1904I i, Ch. 358.

McGruiher v. Pitcher [1904] 2 Ch. 306.

(c) National Phonograph Co. v. Menck, ubi sup., at p. 351. (This is

contrary to the opinion! expressed {obiter) by Buckley, J., in

Badische Anilin Fabrii v. Isler [1906] i Ch., at p. 611.)

[The rule in the text only applies to attempts to bind purchasers

in rem., not to contractual restrictions.]

1540. No successive interests or estates can be Successive

. , , ,
interests in

created in chattels corporeal;. chattels

Re Walker [1908] 2 Ch. 705.

H H
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^28 LAW OF PROPERTY

But—
(i) chattels corporeal (not being consumable

goods) may, subject to the Rule against

Perpetuities, be vested' by deed or testa-

ment in trustees upon trust to permit one

or more ipersohs to enjoy, simultaneously

or successively, the use of them for life

or years, with a subsequent trust for the

benefit of other persons;

Hoare v. Parker (1788) 2 T. R. 376 (testament),

i
./Lord Scarsdale^y. Carz»«, (1859), i J. & H., 40 (deed).

Re Hill [icf02\ I Ch. 807 (testament).

Re Lord Chesham's Settiemeni'[igo^\ 2 Ch. 329 (deed).

Re Tibyaife [ig 11] i Ch. 283 (testament).

[The cases stop at a life' estate ; and any attempt to limit an

estate tail in chattels vests the property in the tenant-in-tail abso-

lutely (Re ^ordiCiesham's Settlement., ubisup.,at p. 3.J3,/B?r Cozens-

Hardy, h/l. R.). Owing to the faqt thati there can bemo contingent

remainder, strictly speaking, in chattels, where personalty is vested

in trustees for the benefit of A for life, and, after A's death^ for the

benefit of the members of a class,, the membership of that class will

be closed when it becomes necessary to distribute the fund— i. e.

gerierally,,' when^ one member of the class attains a vested interest

{Andrews V. Partington (1791) 3 Bro. C. C. 401). But the rule

is only one of construction ; and if the settlor has cleatly postponed

the diiBtribution'of the fund (e. g. by a lawful direction to accumu-
late the income) the class will not be closed until the expiry of the

peridd of postponement (^^ Stephens [k^O'^I Ch, 322).]

(ii) such chattels may, subject to the same

Rule, be bequeathed directly to one per-

son, with an executory limitation over

[ante, § 1183) in favour of another;

Jolly V. Wills (167.8) z Rep. in Cha. 72.

Hyde v. Parratt (169 5) i P. Wms. i.

Foley V. Burnell (1783) i Bro. C. C. 274.
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Re Tritton (1889) 69 L. T. 301.
Myers v. Washbrook [1901] i Q^ B. 360.

[But a very little earlier the contrary had been held {Warner v.

Borsly (1679) 2 Rep. in Cha. 79).]

(iii) the possession of chattels corporeal may,

by way of hire, loan, deposit, or other

bailment [ante, Bk, II, Pt. II), be vested

in one person, the ownership remaining

in another.

[This is, of course, not, strictly, a case of successive, but of
concurrent interests.]

1541. An owner of chattels corporeal has in re-
j^^„^^ ^^

spect of injury to his ownership the remedy described "'^n'f

in § 890, ante, Bk. II, Pt. Ill, Tit. IV.

[Of course, if the owner is in possession, he will also have, and
will naturally prefer, his possessory remedies.]

1542. Where a chattel of a rare and peculiar

value, for the loss of which damages would not be an
/,^'jf

'^
''

adequate remedy,^ is unlawfully withheld from the

person entitled to it, or where any chattel has been

withheld from the person entitled to it, by an abuse of

fiduciary relationship,W the Court, in the exercise of

its equitable jurisdiction, may order the person in

whose hands such chattel is, to yield or restore it to

the person entitled, on pain of imprispnment.

(a) Pusey v. Pusey (1.684) l Vern. 273,

D. of Somerset v. Cookson (1735) 3 P. Wms. 390, and compare

North V. G. N. R. (i860) 2 Giff.. at p. 69.

H H 2
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930 LAW OF PROPERTY

(b) Fells \. Read {it 1)6) 3 Ves. Jun. 71.

Lotvther v. Loivther (1806) 13 Ves. 95.

.^, , ,, Woods. Rowcliffe (1847) z Ph. 382,

[Owing to the improvement in the common law remedies for the

recovery of chattels (antey Bk. II, Pt, III, Sect. I, Tit. VII, § 810),

this branch of equitable jurisdiction is now of less importance than

before. But (semble) it is still in existence. Like all equitable rem-

edies, it will be given only on equitable terms (i^»^^^ v. National

Union Invest. Co. [1907] I Ch, 300).]

,.,.,.. ^ 1543. The owner of a chattel corporeal (not being
Liabtbttes of r A £>

owner a possessor), other than the owner of a dog under the

Dogs Act, 1906, is not liable as such for any damage

caused by the chattel.

[Whilst it is difficult to find any positive authority for this state-

ment, the absence of any form' of action by which a personal liabil-

ity could be enforced against an owner of chattels, merely as such, is

almost conclusive negative authority. Liabilities in respect of cattle,

wild animals, and dangerous substancfes {ante., Book II, Pt. Ill,

Sect. I, Tit. V, §§ 778-785, 852) are liabilities attached to 'keep-

ing ' or possession ; and it may well be doubted whether even the

Dogs Act, 1966, though it employs the term ' owner,' does not

really mean ' possessor.' Many ' liafelities in respect of chattels

may arise out of contract (e. g. liability to a carrier .for inflammable

or explosive goods, ante., § 579), and some out of tort (e. g. neg-

ligence in handling goods or putting them into circulation, ante.,

§ 731 (ii) (iv)) ; but in these the question of ownership is quite

ipamaterial. The owner of animals may, however, be made indi-

rectly to suffer for damage done by them, through the remedy of

distress damagefeasant {ante, Bk. I, Sect. VI, § 180).]

Prohibition 1544. Any prohibition against alienation attached

agamst
^.Q j.jjg _j£l^ q£ chattels corporeal, other than a restriction

alienation ... •

affecting a life interest [ante. Sect. I, Tit. IV, § 1079)
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or the interest of a married woman [ante, Bk. I,

§§ 105-108), is void.

Bradley v. Peixoto (1797) 3 Ves. 324.
Corbett V. Corbelt (1888) 14 P. D. 7.

Dugdalev. Dugdale (i888) 38 Ch. D. 176.

[The power of the Court to remove the 'restraint on anticipa-

tion ' in the interests of the married woman, is now regulated by the

Conveyancing Act, 191 1, s. 7, which repeals s. 39 of the Act of

1881.]

1 545. Any attempt, by the transferor of a chattel Provisionfir

corporeal, to provide for the devolution of the chattel ^^^ "'"'"

after the death intestate ofthe transferee to w^hom an

absolute interest in such chattel has been transferred,

is void.

Holmes V. Godson (1856) 8 D. M. & G. 152.

Re Dixon [1903] 2 Ch. 458.
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TITLE II — SPECIAL KINDS OF OWNERSHIP

Franchise 1 546. The person in whom a franchise of treasure

trove, waif, stray, w'reck, free fishery, royal fish, or

free warren [ante. Sect, I, Tit. IX, §§ 1 224-1 235) is

vested, has such a property in the chattels being the

subject of such franchises, as will enable him to re-

cover such chattels or their value, by seizure or action,

from any person unlawfully attempting to convert

them to his own use.

Y. B. 21 Hen. VIII (1529) Mich. pi. 2, fo. 9.

Sutton V. Moody (1697) 1 Ld. Raym. 250, /^r, Holt, C. J.

Biddulph V. Ather (1755) 2 Wils. 23.

Bailiffs ofDunwichy. Sterry (1831) i B. & Ad. 831.

Blades v. Higgs (1865) 11 H. L. C, at p. 633, per Lord Westbury, C,

Game 1547. The person who is entitled ratione soli to

kill the game on a particular area has a similar prop-

erty in such game, if it is captured or killed within

such area, but not otherwise.

Suttony. Moody (1697) i Ld. Raym. 250.

Churchwards. Studdy (181 1) 14 East, 249.

Lonsdale v. Rig'^ (1857) i H. & N. 923.

Blades V. Higgs (1865) 1 1 H. L. C. 621.

Equitable 1548. Chattels corporeal may be the subject of

"chatufs^
'^ equitable ownership ; and such equitable ownership

will be protected in the same manner, and subject to
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SPECIAL KINDS OF OWNERSHIP 933

the same limitations, as legal ownership, except that

it will not be protected against a bona fide purchaser

for value who has obtained the legal ownership in

the same chattels.

Joseph V. Lyons (1884) ij Q. B. D. z8o.

Hallasv. Robinson (1885) ibid., 288.

[There have been very few decisions on the nature of equitable

ownership of chattels corporeal ; but, probably, the same principles

as those regulating equitable interests in land (ante. Sect. I, Tit.

XI, §§ 1313-1321) would apply. It should be remembered, how-
ever, that even legal ownership (and, therefore, a fortiori, equitable

ownership) of chattels corporeal* may be defenceless against risks

which do not affect interests in land, e. g. ^ apparent possession ' of

a bankrupt, sale in market overt, &c. These risks have been, or

will be, duly noted in their proper places. It is also very doubtful

whether the equitable doctrines ofconstructive and imputed notice of

equitable interest (ante. Sect. I, Tit. XI, § 1316) have any applica-

tion to chattels corporeal. Certainly the doctrine of constructive

notice has not, when these chattels have been made the subject of a

commercial transaction (ManchiSiitt^ Trust v. Furness\_iSg^] 2 Q. B.,

at p. 545, per Lindley, L. J.; Lloyds' Bank v. Swiss Bankverein

(191 3) 108 L. T. 143). Of course, the Statute of Uses has no applica-

tion to chattels (Hinson v. Jam^^f* (1594) Moo. 701).]

1549. [Semble) Personal ornaments and articles Parapher-

of wearing apparel given by a husband to his
"""'

wife, not for her separate use,W but in order to

maintain the credit of his establishment, cannot

be alienated by the wife during the marriage, C")

and remain liable to satisfy the husband's debts dur-

ing his lifetime and after his decease.^ But, if

the husband does not alienate them during his

lifetime, he cannot deprive his wife of them by
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934 LAW OF PROPERTY

testament, nor dp they pass to his personal repre-

sentatives after his decease.^

(a) Taskerw. Tasker [1895] P. i.

(b) Graham v. Londonderry (1746) 3 Atk. 393.
(c) But not until all other assets, including land and specific legacies,

have been exhausted (JTynty. Tynt (1729) 2 P. Wms. 542).

(d) Hastings v. Jiouglas (1632) Cro. Car. 343. (In this case the

Court allowed a bequest by the husband ; but admitted that, had

he died intestate, the chattels would have gone to the widow.)

Tipping V, Tipping (1721) i P. Wms. 729.

Seymore v. Tresilian (1737) 3 Atk. 3S^, per Lord Hardwicke, C.

[Since the passing of the Married Women's Property Act, 1882,

it has been admittedly more difficult than before to establish a case

of paraphernalia ; and though, in Tasker v. Tasker., ubi sup.., Jeune, P.,

expressed the opinion that the Act had not affected the principles

of the subject, this dictum was severely criticized by the Court of

Appeal in Masson v. De Fries 1909] 2 K. B. 831, Farwell, L. J., stat-

ing (p. 833) that ' since the Married Women's Property Act, 1882,

there can be no question' of paraphernalia.' The same learned

judge, however, in his judgment (p. 839) admits that chattels may
in fact be given by a husband to his wife on terms which correspond

with the old position of paraphernalia. It is, of course, necessary

to distinguish paraphernalia, not only from chattels which are the

separate property of the wife, but from ordinary articles of domestic

furniture, and from settled chattels (ante, § i486), which the wife is

permitted to use, but in which she has no legal interest.]

Heirlooms 1550. Chattels whiqh by special custom are held

along with the tenure of a freehold estate of inherit-

ance cannot be severed by testament from such es-

tate, but pass beneficially to the heir (? or devisee)

along with the estate.

Co. Litt. 185 b.

Corven's Case (n. d.) 12 Rep. 105.

Hilly, /ft// [1897] I Q. B., at pp. 494, 495, /^r Chitty, L. J.

[The heir may bring Trover for the heirloom (Pusey v. husey

(1684) I Vern. 273, ^^r North, L. K.). In ordinary language, the
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term ' heirloom ' is used to describe chattels settled to follow so far

as possible the devolution of the land {ante, § i486). But these

have not the peculiar legal character of heirlooms, e. g. they are

pure personalty, and vest absolutely in the first taker of an estate of

inheritance in the land who attains twenty-one.]

NOTE QN EDITABLE RIGHTS GENERALLY

It seems desirable, regard being had to the manner in which

equitable principles have been introduced into English law, to state

here conspicuously that, despite the provisions of the Judicature

Acts, all equitable rights, whether in the nature of property or

merely equitable claims to relief against transactions vitiated by un-

due influence, mistake, or other equitable defect (ante, Bk. I,

§§ 81-9) or to equitable remedies such as specific performance {ante,

Bk. I, Pt. I, §§ 286-292) are subject to two important condi-

tions, viz., (i) that they can only be enforced in the discretion of

the Court and on terms which the Court thinks fair, (ii) that they

can never be enforced against bona fide acquirers for value of the

legal title, who had no notice of the equitable right or claim when
they gave their value. If this last condition seems strange in the

face of the well-known provision of the Judicature Act, 1873 (^* ^5

(11)), that 'where there is any conflict or variance between the rules

of equity and the rules of the common law with reference to the

same matter, the rules of equity shall prevail,' the explanation is,

that the rules of equity themselves always did recognize the unim-

peachable position of the purchaser for value of the legal title, ac-

quired without notice of equitable claims. In fact, the Judicature

Acts, though fusing tribunals, have not by any means fused law and

equity.

HH3
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SECTION X

ACQUISITION OF OWNERSHIP OF CHATTELS
CORPOREAL

TITLE I— ABSOLUTE ACQUISITION

Acquisition 1551. Ownership of chattels corporeal may be

acquired absolutely by (i) capture or taking, (ii) pro-

duction, (iii) delivery, (iv) deed, (v) transfer of bill

of lading, (vi) sale.

Appropria- 1552. Chattels which have been abandoned by
"""

their former owner without passing into the posses-

sion of other persons,^ goods belonging to an alien

enemy, C") animals y^r<^ naturce, and other res nullius

become (subject to §§ 1546 and 1547, ante, and to

the rights of the Crown) the property of any person

who appropriates them with the intention of acquir-

ing them for his own benefit,

(a) Blackstone, Comm. II, 9.

[Presumably, the onus Jof proving abandonment, if the former

owner put in a claim, would be on the taker or finder. But the

finder of an apparently ownerless chattel is entitled to it, by virtue

of his possession, as against all persons other than the owner

(^Jrmerie\. Delamirie (1722) I Str. 505; Bridges v. Hawkesworth

(1851) 21 L. J. Q. B. 75); unless he is an employee who has
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found the article on his employer's land while engaged in the work
of his employer (S. Staff. IVater Co. v. Sharman [1896] 2 K. B.

44). It should be carefully noted that ' abandonnnent,' for pur-

poses of this §, means abandonment of ownership as well . as

possession.]

(b) Y. B. 7 Edw. IV, Tr. (1467) pi. 5, fo. 14.

Radley v. EglesfieU (1671)1 Ventr. 1 74. (But in order to change

the property in a ship, it must be brought into a port of the cap-

tor's country (^Anon. (1641) March, 188-9).)

[The right to appropriate jgpods belongjng to an alien enemy,

though it may exist in theory, is, so far as the armed forces of the

Crown are concerned, practically abolished by the Army Prize

Money Act, 1832, and the Naval Prize Act, 1864. And the sub-

ject of an enemy state who resides in this country under license

from the Crown, is not an alien enemy for this purpose.]

1553. The offspring of animals is the property of Young of

the owner of the female parent ; except in the case

of swans, where the offspring belong equally to the

owners of both parents.

Prior ofHuky's Case, Y. B. 18 Edw. Ill, Mich, (1344) pi. 55, fo.48.

Y. B. iz Edw. IV, Pasch. (1472) pL, 10, fo. 5.

Case of Swans (1592) 7 Rep. at 17 a.

[Apparently the Roman doctrine of spacificatio, though stated as

part of English law by text-book writers, has not been judicially ac-

cepted (Y. B. 5 Hen. VII, Tr. (1490) pi. 6, fo. 15; Anon. (1560)

Moo, 19). But there are dicta in the, older case to the effect that if

the character of a stranger's material has been wholly changed, the

stranger cannot retake it. There are also dicta to the effect that, if

A mingles his chattels with B's, in such a way that they cannot be dis-

tinguished, A loses his property {Ward v. Eyre (1615) 2 Bulstr. 323).]

1554. Any delivery of chattels corporeal [ante. Delivery

Sect, VIII, Tit. I, § '^SZ°) ^y ^" owner or person
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entitled to dispose of the ownership thereof, with in-

tent to pass the ownership, will confer ownership on the

deliveree/*) Delivery of current money of the realm

(including bank notes) as such, to a person who takes it

bonafide and for valuable consideration, vests the prop-

erty in the taker ; whether the deliveror had any title

thereto, or right to deal with the same, or not.C")

(a) Bridget Clark's Case (i 588) 2 Leon. 30, 89.

[This decision is interesting as showing that it is immaterial that

the delivery is made for a special purpose. It was said by Dod-
deridge, J., in Wiseman v. Denham (1623) Godb. 330, that mere
tender of ' a thing which the party ought to have ' changes the

property. But the Court was divided in opinion whether a good

tender had been pleaded.]

(b) Miller v. Race (1758) i Burr. 452.
• Clarke v. Shee (1774) i Cowp., at p. zoo, per Lord Mansfield, C. J.

[If, however, the coins or notes in question were not passed

away as money, but as specific articles, the rule does not apply (Moss

V. Hancock [1899] 2 Q. B. m)-]

Loan for 1555. The ownership of chattels corporeal which
consumption 1 1 • /- 1 r • f

are the subject or a loan for consumption passes to the

borrower on the delivery of the chattels to him.

Doctor and Student, II, 38.

Grounds and Maxims (Noy) 9 1

.

Essay on Bailments (Sir W. Jones) 65.

[It is as curious as it is suggestive, that not a single case of a loan

for consumption (other than a loan of money, as to which see Bk.
II, Pt. II, Sect. Ill, Tit. II, ante\ appears in the ordinary Reports

;

though, possibly, a careful search of the Year Books would reveal

such cases. For it seems impossible to doubt that, for example, if

A lends B a motor tyre on an emergency, he can recover a similar

article or its value from B by some form of action.]

Digitized by Microsoft®



ABSOLUTE ACQUISITION 939

1556. Gift or exchange of a chattel corporeal. Gift without

without delivery or deed, is not effectual to pass the P'""""'

ownership ;
(») unless the chattel is already in the

possession of the intended donee.

W

(a) Irons v. Smallpiece (1819) 2 B. & Aid. 551.
Cochrane v. Moore (1890) 25 Q. B. D. 57 (overruling Danby v.

Tucker (1883) 31 W. R. 578, and Re Ridgway (1885) 15

Q. B. D. 447).

[The rule is the same in donationes mortis causa (post, Bk. V). See
Bunnv. Markham (1816) 2 Marsh. 532, approved in Irons v. Small-

piece, ubi sup.'\

(b) Cainy. Moon [1896] z Q. B. 283.

Re Weston [1902] 1 Ch. 680.

Ratvlinson v. Mort (1905) 93 L. T. 555.

[The first two of these were cases of donatio mortis causa. But it

was assumed in both that the rule applied also to gifts inter vivos.]

1557. Ownership of a chattel corporeal may be Deed

transferred (subject to the Bills of Sale Act, 1878)

by a deed expressing an unequivocal intention to that

effect, without delivery of the chattel, and without

valuable consideration. Acceptance of such owner-

ship on the part of the intended transferee will be

presumed; unless there is evidence of disclaimer

by him.

Y. B. 7 Edw. IV (1467) Mich. pi. 21, fo. 20.

Butler's and Baker's Case (1591) 3 Rep., at 26 b.

Siggers v. Evans (1855) S E. & B. 367.

Standing v.Bowring (1885) 31 Ch.D.282. (This was a case of stock;

but the general rule was affirmed.)

Cochrane v. Moore (1890) 25 Q. B. D., at pp. 67, 68, per Fry, L. J.

[One result of the rule stated in this § is, that a donor cannot re-

voke a gift by deed, even though there is no acccptanqe or delivery

;

if the donee was intended to take any beneficial Interest under it.
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It is otherwise if the donee is a mere mandatory to carry out the

intentions, of the donor-, (^Siggers v. Evans^ ubi sup.'). It appears by

Floryv. Denny (1852) yExch. 581, that the ownership of chattels

may be^ transferdd-: byi writing not under seal, or even by word of

mouth, for value, ^are: is this anything more than a sale ? Such

a document would now clearly fall within the provisions of the Bills

of Sale Act, 1878.]

Future- 1 558. A purported assignment of chattels corporeal

"c'hatteis
°^ which the assignor is not owner, and over ^which

he has no present power of disposition, does not con-

vey the legal ownership of such chattels ; even if the

assignor subsequently acquires the.ownership or power

to dispose of them.W But an assignment, if made for

valuable consideration, of such chattels C") will be

treated as a contract to assign, and, if such as the

Court will enforce specifically [ante, Bk. II, Ft. II,

Sect. Ill, Tit. IIj §§ 286-292) will pass the equitable

ownership ofsuch chattels to the assignee, so soon as

the assignor acquires sudh ownership or power.W

(a) Lunn v. Thornton (1845) 15 M. & W. 379.
• Hblroydvi Marshall (1862) lo Hi L. C., at p. 211, per Lord

, Westbury, C.

(b) There was at one time a doctrine that the assignor must have a

' potential ' interest in the after-acquired chattels {firantham
V. Hazeley (161 5) Hob. 132), But this doctrine appears to have

been overruled by Tailby v. The Official Receiver (1888) L. R.

13 App. Ca. 523.

,

(c) Langton v. Horton (1842) i Ha. 549.
Fetch' V. Tutin (i«46') 15 M. & W. no; ,

Holroyd v. Marshall, ubi sup.

Collyer v. Isadcs\\%i\) 19 Ch. D. 342.

[As in the case of equitable interests in land, this equitable

ownership will not be enforceable against a purchaser for value of
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the legal ownership in the chattels without notice of the equity

(Josefh V. Lyons (1884) 15 Q. B. D. 280 ; Halias v. Robinson (1884)
ibid., 288). Semble, however, subject to this qualification, a mere
sfes successionis may now l)e assigned {Re land [1915] 2 Ch. 345).]

1559. Subject to § 1560,311 assignment by deed Absolute ail

of chattels which remain in the possession of
'"

the assignor will be void against the trustee in

bankruptcy of the assignor, and against execution

creditors of the assignor ; unless it complies with

the requirements of s. 8 of the Bills of Sale Act,

1878.
Bills of Sale Act, 1878, s. 8.

[The requirements of the section are (i) attestation by a solici-

tor stating 'that the effect has been explained by him to the assignor,

(2) registration within seven days of execution (there is a provision

in s. 9 against evasion of the Act by the execution of a succession of

assignments within successive periods of seven days), (3) statement

of the consideration for which the assignment was given. It should

be noted that by the defining section (s. 4) of the Act, the term
' bill of sale ' includes many documents which would not, appar-

ently, pass the ownership in the goods at all; and it would seem
that the existence of unregistered documents of such kind is not

fatal to a transaction, unless it is necessaey to rely upon them in

proof of title (yfef. S. bf L. Ry. Co. v. North Central Wagon Co.

(1888) L. R. 13 App. Ca. 554; Charlesworth w. Mills [1892]
A. C. 231). An absolute assignment which does not comply with

the requirements of the Act'of'ii878, may, nevertheless, be valid as

between the parties {Tuck v. Southern Bank (1889) 42 Ch. D. 471).

But, subject to this reservation, absolute assignments take, effect in

order of registration, not of date (Bills of Sale Act, 1878, s. 10,

adfin^. It was laid down generally in Re Standard Manufacturing

Co. [1891] I Ch. 627, that corporations, at any rate limited com-

panies within the Companies Acts, are not within the provisions of

the Bills of Sale Act, 1878. But it is right to point out that the

judgment of the Court dealt mainly, if not entirely, with securities,

and especially debenture securities.],
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Exempted 1560. The provisions of the Bills of Sale Act,

1878, do not apply to assignments for the benefit of

the creditors of the assignor, marriage settlements,

transfers of any ship or vessel or any share thereof,

transfers of goods in the ordinary course of business,

bills of sale of goods in foreign parts or at sea, bills

of lading, India warrants, warehouse-keepers' certifi-

cates, warrants or orders for the delivery of goods, or

other documents of title used in the ordinary course

of business for the transfer oif goods.

Bills of Sale Act, 1878, s. 4.

Transfers of 1561. The Ownership of a registered British ship

ships or of any share therein can only be transferred by an

attested bill of sale, containing the particulars re-

quired by the Merchant Shipping Acts, and registered

at the ship's port of registry.

Merchant Shipping Act, 1 894, ss. 24-26.

[Changes of ownership arising from marriage, death, bank-

ruptcy, or causes other than voluntary transfer must also be regis-

tered (ss. 27-29) ; and no equitable interest or any notice of trust

may be registered. But equitable interests in ships may be enforced

personally against the legal owners in the same way as other equita-

ble interests in personalty (ss. 56, 57). Certain small vessels en-

gaged in coasting and river service are exempt from registration

(s. 3)-]

Bills of 1562. An owner or person entitled to dispose of

the ownership of goods W in course of transit by sea.

Digitized by Microsoft®



ABSOLUTE ACQUISITION 943

or awaiting delivery in the hands of the shipowner

after such transit/'') may pass the ownership therein

by indorsement and delivery to another person of a

bill of lading W of such goods, or, if the bill of lading

is indorsed in blank, by delivery only of such bill.W

Such delivery, if made for valuable consideration,

will be effectual against the right of stoppage in tran-

situ of an unpaid vendor of the goods.W

(a) The holder of a bill of lading is not in the position of the holder of

a bill of exchange. ' The transfer of the document of title . . .

has no greater effect at common law than the transfer ofthe actual

possession' (^Cole v. N. W. Bank (1875) L. R. 10 C. P., at

p. 363, per Blackburn, J.).

(b) Meyentein v. Barber (1866) L. R. 2 C. P. 38.

(c) {Semble) a bill which makes the goods deliverable only to the con-

signee cannot be transferred at law by indorsement or delivery

{Henderson v. Comptoir d'Escompte (1872) L. R. 5 P. C. 253).
But it would seem that delivery of it would pass an equitable title.

(d) Lickbarrov) v. Mason (1787) 2 T. R. 63, ultimately confirmed on

appeal.

Meferstein v. Barber, ubi sup., at p. 45, per Erie, C. J.

Sandersw. Maclean (1883) 1 1 Q. B. D., at p. 341, per Bowen, L.J.
(e) Lickbarrow v. Mason, ubi sup.

1563. The consignee of goods named in a bill of Effect of

lading, and every indorsee thereof to whom the prop-

erty in the goods mentioned in the bill passes by

reason of the consignment or indorsement, acquires

all rights, and is subject to all liabilities, in respect of

such goods, as if the contract contained in the bill

had been made with himself/*) Every bill of lad-

ing, in the hands of a consignee or indorsee for

value, is conclusive evidence, against the person
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signing the bill, of the shipment and condition of

such goods-C")

(a) Bills of Lading Act, 1855, s. i.

[It should be noted that this section only applies where the prop-

erty in the goods passes. It is clear from the Factors Act, 1889,

s. 3, that a mere pledge of the goods covered by a bill of lading may
be effected by dealing with the bill ; and the difficulty of deciding

whether a dealing does or does not pass the property is illustrated by

the leading case of Sewellv. Burdick (1884) L. R. 10 App. Ca. 74
{post. Tit. II, § 1581). The § only applies to the actual holder of

the bill ; e. g. the consignee or an indorsee who indorses over before

the arrival of the cargo loses both his rights and liabilities under the

bill (Smurthwaite v. Wilkins (1862) 31 L. J. C. P. 214).]

(b) Jbid., s. 3.

Comfania Navierav. Gbarci'i!/ [igo6] i K. B. 237.
Martineaus v. R. M. S. Co. (1912) 106 L. T. 638.

Sa/e ofgoods- 1564. A Sale of Specific or ascertained goods by

an owner or person entitled to dispose of the owner-

ship in such goods vests the ownership in the buyer

at such time as the parties intend it to be vested.

Sale of Goods Act, 1893, s. 17.

[The term ' goods ' in the Act is practically equivalent to

' chattels corporeal
'

; except that it does not include money

(s. 62).]

When prop- 1565. In the absence of evidence of a different

^^^Ih^Td
intention, where there is an unconditional contract

livery for the sale of specific goods, in a deliverable state,

the ownership of the goods passes to the buyer at the

time when the contract is made. If the seller is
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bound to do some act to or in reference to the goods,

for the purpose of putting them in a deliverable state

or ascertaining the price, the ownership does not

pass until such act has been done, and the buyer has

notice thereof.

Sale of Goods Act, 1893, s. 18, rules 1-3.

[' Deliverable state ' means a state in which the buyer would,
under the contract of sale, be bound to accept the goods (ibid.,

S.62).]

1566. Where goods are delivered to the buyer * on Sale on

approval ' or * on sale or return,' or other similar terms, "ff"^''^

the ownership passes to the buyer when he [a) sig-

nifies his approval or acceptance to the seller, or does

any other act adopting the transaction, or ((^) with-

out giving notice of rejection, retains the goods after

the time fixed by the contract, or if no time has been

fixed, after the expiry of a reasonable time.

Ibid., s. 1 8, rule 4.

[What is a ' reasonable time ' is a question of fact.j

1567. On a contract for sale of unascertained or saie of

future goods by description, the ownership passes iq f"'"''^ ii""^^

the buyer when either he with the seller's assent, or

the seller with his assent, has unconditionally appro-

priated to the contract goods of that description in a

deliverable state. Such assent may be express or im-

plied ; and may be given before or after appropria-
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tion. A delivery by the seller to a carrier or other

bailee, for transmission to the buyer, without reserva-

tion of a right of disposal, is deemed to be an uncon-

ditional appropriation of the goods to the contract.

Sale of Goods Act, 1893, s. 18.

[For the law on the subject of the contract of sale of goods, see

ante, Bk. II, Pt. II, Sect. I, Tit. I.]

Market 1 568. A sale in market overt of goods there pres-
°^^*''

ent,W of the kind for which the market is heldjW to

a bonafide purchaser, vests the property in such goods

in the purchaser, even though the vendor had no

title to the goods ;W subject, in the case of stolen

goods, to a claim by the former owner under a writ

of restitution or otherwise, on a successful prosecution

of the thief.W For the purposes of this §, 'market

overt' means a market [ante. Sect. I, Tit. IX,

§§ 1 21 5-1 21 9) or any other place enjoying a special

privilege to that effect for the sale of such goods

at the time of the sale, and, by the custom of

London, any open shop within the limits of the

City during business hours, in respect of goods usu-

allv exposed there for sale.W

(a) A sale by sample will not do; unless the bulk is also exposed in the

market {Crane s.. London Dock Co. (1864) 5 B. & S. 313).

,(b) Case of Market Overt (1596) 5 Rep. 83 a.

(c) Sale of Goods Act, 1893, s. 22.

[In the case of horses, the protection is not obtained unless the

formalities prescribed by the 31 Eliz. (1588) c. 12, have been ob-
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served {Moran v. Pitt (1873) 42 L. J. Q. B. 47). And a sale in

market overt does not bind the Crovi^n (2 Inst. 713).]

/(d) Sale of Goods Act, 1893, s. 24.

Scattergood v. Sylvester (1850) 15 Q. B. 506.
(e) Ctf/? ^ Market Overt, ubi sup.

Clifton V, Chancellor (1600) Moo. 624.

Lyons v. De Pass (1840) 11 A. & E. 326.

Clayton v. Le Roy [19U] 2 K. B. 1031.

[It is very doubtful whether the privilege covers a sale to the

stallholder or shopkeeper {Hargreave v. Spink [1892] i Q. B. 25).]

1569. {Semble) The ownership of chattels corpo- Long posses.

real is not acquired by long possession ; even though

the action of the owner against the possessor for the

time being is barred by lapse of time.

Putt V. Roster (1682) 2 Mod., at p. jig, per Curiam.

Miller v. Dell\\'i<)\\ i Q. B., at p. 471, per Lord Esher, M. R.

London and Midland Bank v. Mitchell [iSgg] z Ch., at p. 166, per

Stirling, J. (choses in action).

ston

1570. The rules, hereinbefore stated (Sect. VII, Appointment

Titt. Ill and IV), restricting or prohibiting dis-
°{jp",TJ/

position of land in mortmain and for charitable

trusts, have no application to chattels corporeal.

Subject to this exception, and to the rules affect-

ing the creation of successive interests in such

chattels (ante. Sect. IX, Tit. I, § 1540), the

law affecting the creation and exercise of pow-

ers of appointment and disposition of chattels

corporeal is the same as the law affecting powers
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of appointment and disposition of land {ante. Sect.

VI, Tit. I). i^

[It is, again (see ante^ § 1462) even more difficult, in the case

of pure personalty, than in that of land, to point to a definite au-

thority which requires the creation of powers to be by deed, or even

by writing ; for section 7 of the Statute of Frauds only applies to

land. But, in practice, such powers are invariably created by deed

or testament.]
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TITLE II— ACQUISITION BY WAY OF
SECURITY

1571. Chattels corporeal may be made a secur- Chattels as

ity for the payment of money by (i) mortgage,
'""" '"

(ii) pledge, (iii) lien.

1572. Subject to the Bills of Sale Acts, 1878 and Mortgage of

1882, a mortgage of chattels corporeal may be '^"^''^^

effected by any means by which an absolute transfer

of ownership of such chattels may be made {ante.

Tit. I)
;
provided that there is an intention to pass

the ownership of the chattels by way of security for

the payment of money. In such a case, the transferor

or his successor in title will be able to redeem the

chattels on payment of the amount secured, with

interest, and costs, if any.

Ryally. Rolle (1749) i Atk. 165.

Reeves \. Capper (1838) 5 Bing. N. C. 136.

Meyerstein v. Barber (1866) L. R. 2 C. P., at p. 5i//i?r Willes, J.

Reeves v. Barkw (1884) 12 Q. B. D. 436.

Ex parte Hubbard (1886) 17 Q. B. D., at p. 696, per Lord Esher,

M. R.

Re Morritt (1886) 18 Q. B. D., at pp. 232-4.

[As a general rule, securities on chattels in which the possession

passes to the creditor are effected by way of pledge, which does not

transfer ownership, but only possession (see />orf, §§ 1580-1589).

But if it were held that a delivery of chattels by way of security
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could not transfer the ownership, then the curious result would follow,

that an assignment where the assignor retained possession would (if

the requirements of the Bills of Sale Acts were complied with) be

more efficacious than one where he did not. In Flory v. Denny

(1852) 7 Exch. 581, it was held that a mortgage of chattels might

be made by unsealed writing, without delivery. Such a transaction

would now be void under the Bills of Sale Act, 1882.]

Security bill 1573. A bill of Sale, given by way of security for
'" ^

the payment of money,W will, if executed on or after

I St November, 1882,^ be void (wholly or partially)

unless it complies with the requirements of the Bills

of Sale Acts, 1878 and 1882.W

(a) Bills of Sale Act, 1882^ s., 3. (For the definition of ' bill of sale'

see Act of 1878, s. 4 ; and ante, § 1560.)

[Whether a ' hire-purchase agreement ' is a bill of sale for the

purposes of the Acts, depends upon whether it is a genuine transac-

tion under which the property in the goods remains in the vendo'r,

or a security for money effected by means of an assignment to the

creditor followed by a pretended hiring to the debtor (McEntire v.

Crossley Bros. [1895] A. C. 457 ; Maas v, Pepper [1905] A. C. 102).

If it is the former, a sale by the hirer before the property vests in

him may be treated (if not forbidden by the agreement) as an assign-

ment of contractual rights (fVhiteley v. Hilt [1918] 2 K. B. 808).]

(b) Act of 1882, s. 2.

(c) Ibid., ss. 4, 8, 9.

[These requirements are set out in the Bills of Sale Acts, 1878
and 1882, and are (i) an inventory of the chattels comprised in the

bill, (ii) attestation of the bill by a credible witness not a party, (iii)

registration within seven days of execution, or, if executed abroad,

of arrival in England in due course, (iv) true statement of the con-

sideration, (v) form specified in the Schedule to the Act. Failure

to observe the first requirement (s. 4) makes the bill, as to any

chattels not specifically described, void 'except as against the

grantor'; the omission of any of the requirements (ii) "(iii) and (iv),

makes the transaction totally void as a bill of sale, though, proba-

bly, not as a personal \ozn \Heseltine v. Simmons [1892] 2 Q. B.
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547) ' ^^^ omission of requirement (v), which, however, only ap-
plies where the money secured is to be paid by the grantor, avoids
the bill altogether, and no action can be brought on the transaction

which it embodies {Smith v. Whiteman [1909] 2 K. B. 437; Hall
V. Whiteman [191 2] i K. B. 683.) It should be carefully noted
that, owing to the difference in wording between s. 8 of the Act of

1878 and s. 8 of the Act of 1882, and to the operation of s. 4 of
the Act of 1878, the earlier statute applies only to (absolute) bills

where the grantor retains possession, while the later applies to all

(security) bills where possession does not pass to the grantee. The
object of registration (which, though the Act of 1882 does not ex-

pressly require it, must be repeated every five years {Fenton v.

Blythe (1890) 25 Q. B. D. 417)) is, of course, to secure pub-
licity; and any one may inspect and take copies of registered bills

of sale, on payment of fees (Act of 1878, s. 16; 1882, s. 16).

The provisions of the Act of 1882 are expressly (s. 17) excluded

from affecting debentures issued by incorporated companies ; and,

probably, they do not apply to any securities given by a company
which require registration under s, 93 of the Companies (Con-
solidation) Act, 1908 {Re Standard Manfg. Co. [1891] i Ch.,

at p. 648, per Bowen, L. J. ; Richards v. Mayor of Kidderminster

[1896] 2 Ch. 212).]

1574. A bill of sale given by way of security for Future. .

the payment of money is void, except as against the
"f^atteh

grantor, in respect of any chattels described in it of

which, at the time of the execution of the bill of

sale,W the grantor was not the owner.W

(a) There are exceptions for (i) growing crops, and (ii) fixtures, plant, or
''

trade machinery substituted for those specified in the bill ofsale (s. 6).

(b) Bills of Sale Act, i88z, s. 5.

[It is sufficient if the grantor is equitable owner of the chattels,

e. g. a man who has already given a bill of sale of his goods can

give a second, by virtue of his right of redemption {Thomas v. Searles

[1 891] 2 Q. B. D. 408). On the other hand, a bare legal owner

can also give a valid bill of sale by way of security {Re Sari [1892]

2 Q. B. 591)-]
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Billsfor less 1575. Every bill of sale given by way of security

t»''»£3o in consideration of any sum under thirty pounds is

void.
Bills of Sale Act, 1882, s. 12.

Subject to

distressfor
taxes and "

parochial

rates

1576. A bill of sale given by w^ay of security does

not protect the chattels comprised in it from distress

for taxes, or poor or other parochial rates ; W nor

does it afford any protection against a distress for

rent.W

(a) Ibid.y s. 14.

[Apparently it protects against general district rates, which are

not parochial rates {Richdrds v. Mayor of Kidderminster [1896]
2 Ch. 212), and against an execution on a judgment for rates of

any kind {Wimbledon Local Board v. Underwood [1892] I Q. B.

836).]

(b) Law of Distress Amendment Act, 1908, s. 4 (i).

And to

' order and
disposition

'

clause

1577. A bill of sale to vs^hich the Bills of Sale

Act, 1882, applies, w^ill not, even though duly regis-

tered, prevent the chattels comprised therein being

in the possession, order, or disposition of the grantor,

in his trade or business, for the purposes of the Bank-

ruptcy Act, 1883, s. 44 (iiij.

Bills of Sale Act, i88z, s. 15.

Bankruptcy; Act, 1883, s. 149 {?.).

Saiiftv. Bannell (iSS^) 24 Ch. D'. 210.

lie Ginger [1897] 2 K. B. 461.

[This is believed to be the effect of s. 15 of the aniending Act,

which repeals s. 20 of .the Act of 1878, so fai- as security bills only

are concerned (Act of 1882, s. 3). It is, perhaps, unneicessary to
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call attention to the endless difHculties raised by the wording of the

Act of 1882. It may be pointed out, however, that, if the grantee of

a security bill has the right to seize the chattels comprised in it, and

can do so before he has received notice of an act of bankruptcy on

the part of the grantor, and before a receiving order has been made,

the chattels will cease to be in the ' apparent possession ' of the

bankrupt (Bankruptcy Act, 1883, s. 49 (d) ; Re fFright (1876)

3 Ch. D. 70 (on the Act of 1869)).]

seizure

1578. The grantee of a bill of sale given byway Causes of

of security may not seize or take possession of the

chattels comprised therein for any other than (one of)

the following causes :
—

(i) default in payment of the sum or sums of

money secured, at the time therein pro-

vided for payment, or in performance of

any agreement in the bill necessary for

maintaining the security;

(ii) bankruptcy of the grantor, or distress on

the goods for rent, rates, or taxes

;

(iii) fraudulent removal of any of the goods

* from the premises
'

;

(iv) failure by the grantor, without reasonable

excuse, upon demand in writing by the

grantee, to produce his last receipts for

rents, rates, and taxes

;

(v) levy of execution against the goods of the

grantor under any judgment at law.

And, even when the chattels have been rightfully

seized, they may not be sold, or removed from the
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premises on which they were seized, until after the

expiration of five clear days from the seizure ; during

which time the grantor may apply to the Court or a

Judge in Chambers to restrain the removal or sale.

Bills of Sale Act, 1882, ss. 7, 13.

[The prohibition gainst removal or sale within five days applies

to all security bills, whenever executed (s. 13). Default in pay-

ment of interest secured by the bill of sale is a groiind of seizure

{Ex parte Ellis [1898] 2 Q. B. 79).]

Registration 1579. A purchaser for value of the legal property

not construe- in chattels corporeal, an equitable interest in which

has previously been created in favour of another

person by a registered bill of sale, is not, by the mere

fact of registration, deemed to have constructive

notice of the existence of the equitable interest.

Joseph V. Lyons (1884) 15 Q. B. D. 280.

HallasN. Robinson (1884) ibid., z88.

Pledge 1580. A pledge of chattels corporeal is effected by

delivery of such chattels to, or to a person on behalf

of, the'creditor (' pledgee '), without intent to pass the

ownership in the chattels, but with intent that such

chattels shall be a security for the payment of money.

Meyerstein v. Barber (1866) L. R. 2 C. P., at p. 51, per Willes, J.

Hilton V. Tmhr (1888) 39 Ch. D. 669.'

Grigg V. National Guardian Insurance Ctf. [1891] 3 Ch. 206.

[Though often spoken of as a 'special property,' the interest of

the pledgee is really only possessory {Attenborough v. Solomon [1913]
A. C., at p. 84, per Haldane, C.).]
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1581. A pledge of goods in course of transit by Pledge by

deposit of
bill of lading

sea can be effected by a deposit of the bill of lading
'^°"* ^

with the pledgee with that intent. Whether such

deposit is intended merely as a pledge, or as a trans-

fer of the ownership of the goods, is a question of

fact in each case.

Sewellv. Burdick (1884) L. R. 10 App. Ca. 74.

1582. A mortgagee or a pledgee of chattels cor- Pledgee's

' poreal has, unless the sum secured has been paid or "^ * v'^'

tendered, a right to sell the chattels at any time

after the day fixed for payment,^ or, if no day has

been fixed, at any time after reasonable notice re-

quiring payment has been given to the mortgagor

or pledgor-C") A mortgagee (but not a pledgee) has

also a right of foreclosure [ante, § 1402 (iii)) in

similar circumstances-^*^)

(a) Dickinson v. Capper (1616) i Rolle Rep. 215. •

Pigot V. Cubley (1864) 15 C. B. N. S. 701.

Donald y. Suckling (1866) L. R. i Q. B., at p. 604, per Mellor, J.

(b) Ex parte Hubbard (1886) 17 Q. B. D., at p. 698, per Bowen,

L.J.
^1? Morritt (1886) i8 Q. B. D., at pp. 232-4, per Curiam.

Deverges v. Sandeman [1902] i Ch., at pp. 592, 3, per Stir-

"-
ling, L. J.

Stttbbs V. Slater [1910] i Ch., at p. 639, per Cozens-Hardy, M. R.

[Of course, in either case, any surplus realized by the sale goes

to the mortgagor or pledgor {Ponsolle v. Webber [1908] i Ch. 254).]

(c) Carter v. Wake (1877) 4 Ch. D. 605.

Harrold V. Plenty [1901] 2 Ch. 314.

[These were both 'cases of choses in action. But the language

of the Court applies equally to chattels corporeal.]
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Transfer of 1583. A mortgagee or pledgee of chattels corpo-
securty

^^^ ^^ entitled,, eveii before the day for payment of the

money secured has arrived, to dispose of his own inter-

est therein, either absolutely or by way of security, sub-

ject to the rights of the mortgagor or pledgor.W But,

until a lawful sale for the purpose of realiz^ing his

security has been effected by the pledgee, the pledgor

has (subject to § 1588) a right of redemption.

W

(a) Donalds. Suckling. (1866) L. R. 1 Q. B. 585.

France v. Clark (1883) 22 Ch. D. 257.

[If the mortgagee or pledgee attempts to dispose of the chattels

absolutely before his right to do so accrues, he will be guilty of con-

version (ante, Bk. II, Pt. Ill, Sect.,111, Tit. II) ; though, ,proba-

bly, he will be, allowed to set off his debt against the value of the

chattels {Johnson v. Stear (1863) 15 C. B.'N. S. 33O).]

(b). Ratcliffy. Davis (l6io)'Yelv. 178.

Kemp v. Westbrook (1749) i Ves. Sen. 278.

[According to Lord Hardwicke in the ktter case, no lapse of

time bars the claim to redeem a pledge. In both cases it was said

that the right to redeem is restricted to the lifetime of the pledgor,

and does not pass to his executor. Sed quare."]

Liabilities of 1584. A pledgee is not liable for damage to the

f
'
^" chattels not arising from his own negligence ; W and

he may add to the debt all expenses reasonably in-

curred by him in preserving the chattels from depre-

ciation or loss.C") But a pledgee may not make any

use of the chattels pledged ; unless such user would

not be prejudicial to the chattels.^

(i) Ratclifv. Davis (1610) Yelv. 178; i Bulstr. 29.

Coggs v. Bernard (1704) 2 Ld. Raym., at p. 917, per Holt, C. J.
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I

If, however, the pledgee detains the chattels after payment or

tender of the amount due, he becomes absolutely liable (^Coggs v,

Bernard, ubi sup.').']

(b) Lord Holt, in the case of Coggsv. Bernard, ubi sup., limits the com-
pensation for expenses to user of the chattels. 8ed quare.

(c) Mores V. Conham (1609) Owen, at p. 124, per Curiam.

Coggs V. Bernard, ubi sup.

[Sometimes the qualiHcation is stated more cautiously as ' unless

such user would be beneficial'; and both the authorities quoted state

that a pledgee who uses the pledge is absolutely responsible for its safety.]

1585. Nothwithstanding §888 (Bk. II, Pt. Ill, Jus term

Sect. Ill, Tit. Ill, ante), a pledgee may set up a y'wj
'J^'^"

tertii in a claim against him by the pledgor for a

return of the goods.

Cheeseman v, Eseall {\%l\) 6 Exch. 341.

Singer Manfg. Co. v. Clark (1879) S Exch. D. 37.

Cheeseman v. Exall may, however, be explained as a case of

fraud. Of course, a pledgor cannot (in the absence of special cir-

cumstances) give any better title to the pledgee than he himself has

{Hoare v. Parker (1788) 2 T. R. 376; Attenborough v. Solomon

[i9i3]A. C.76).]

1 586. Notwithstanding the existence ofthe pledge, Alienation by

the pledgor may alienate the chattel pledged ; and P^^'^S"'

the alienee will be entitled to redeem the chattel on

payment of the amount due on the pledge.

Franklin v. Neate (1844) 13 M. & W. 481.

1587. Pledges in the possession of a bankrupt Not in

pledgee at the commencement of his bankruptcy do "
""^

Digitized by Microsoft®



disposition

'

ofpledgee

958 LAW OF PROPERTY

not pass to his trustee; W and pledges are hot liable to

be distrained for rent owing by a pawnbroker on

whose premises they are situated.

W

(a) There seems to be no actual decision on pledgees. But it is sub-

mitted that, if the pledgee were a pawnbroicer, there would be no

reputation 6f ownership (see expressions of Lord Selborne, C, in

Ex parte Watkins (1873) L. R. 8 Ch. App. 521), while, if he

were not, the pledge would not be • in the order and disposition

of the .bankrupt in his trade or business.' Of course, the rights of

the pledgee pass to his trustee in bankruptcy.

(b) Swire v. Leach (1865) 18 C. B. N. S. 479.

[On the other hand, the sheriff under a Fi. Fa. may sell the in-

,

terest of the pawnbroker, and (semble) of any pledgee (^Re Rellason

(1887) 34 Ch. D. 495)-]

Pawn-
brokers Act

1588. Pledges given on loans by pawnbrokers of

sums of forty shillings or under, are subject to the

provisions of the Pawnbrokers Act, 1872;^ pledges

given on loans by pawnbrokers above forty shillings, but

not above ten pounds, are also subject to the provisions

of the same statute, unless a special contract is made be-

tween the parties in manner provided by such statute,

W

(a) Pawnbrokers Act, 187 z, s. 10 (i).

(b) Ibid., ss. 10 (1), 24.

[As between the parties, the chief differences between the statu-

tory and the common law pledge are that the former (i) must be

accompanied by a pawn-ticket, the production of which is (except

in special cases) necessary and sufficient authority for delivery up
of the pledge on redemption, (2) is redeemable within a year and
seven days, (3) if for not more then ten shillings becomes the abso-

lute property of the pawnbroker if not redeemed within that time,

(4) if for ten shillings or upwards remains redeemable until sale,

and can only be sold by public auction under statutory regulations,

(5) permits of only a limited rate of profit being charged by the

pawnbroker {thid.y ss- 14-19).]
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1589. The fact that a pledgee delivers the chattels Return tf

pledged to the pledgor for a special purpose, does Jgc^i

not necessarily deprive the pledgee of his interest in purpae

the , chattels ; even vi^hen the special purpose is to

effect a sale of the chattels.

North Western Bank v. Poynter[i%g^'\ A. C. 56.

[Needless to say, the pledgee would not be able to set up his

right to the goods against the purchaser who had bought at a sale

authorized by the pledgee. But the pledgee's right would avail

against the general creditors of the pledgor.]

1590. [Semble) The doctrines of Tacking W [ante, racking.

Sect. IV, Tit. II, § 1400), Consolidation W [ibid., S^c^-
§ 1417), and Clogging the Equity W [ibid., § 141 5), £^"5

apply to mortgages of chattels corporeal. But the

doctrine of Consolidation must not be used to defeat

the policy of the Bills of Sale Acts.W

(a) Re Salmon [1903] i K. B. 147.

(b) Spalding v. Thompson (1858) z6 Beav. 637.
Cracknally. Janson (1879) 11 Ch. D. i.

(c) Bradley v. Carritt [1903] A. C. 253.

Jarrah Co. v. Samuel [i()OJ^] A. C. 323.

[The authorities are very scanty; and the cases quoted were all

concerned with choses in action. But there seems to be no difference

in principle between the two kinds of securities.]

(d) Chesviorth v. Hunt (1880) 5 C. P. D. z66.

[It is fairly clear, that these doctrines have no general application

to pledges ; because the right of the pledgor to redeem is not merely

equitable, but legal {Crickmore v. Freeston (1870) 40 L. J. Ch. 137).

The Pawnbrokers Act, 1872, s. 22, seems, however, to apply the

principle of Consolidation, to a limited extent, to pledges,]

I I
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Liens 1591. A lien on chattels corporeal consists of the

right to retain possession of such chattels until a cer-

tain claim or certain claims of the possessor is or are

discharged. For the purposes of this Title, the

person claiming to retain possession is called the

' creditor,' and the person entitled, subject to the lien,

to possession of the chattels, is called the * debtor
'

;

whether or not the relation of debtor and creditor

legally exists between such persons.

Jackson V. Cumming (1839) 5 M. & W. 342.

Shaw V. Neale (1858) 6 H. L. C. , at p. 60 1 , /^r Lord Chelmsford, L. C.

[Liens independent of possession may exist in respect of goods,

by virtue of maritirhe law ; but these, as being part of Commercial

Law, are not dealt with in this work. The liens of trustees will be

treated in a later Section. For liens on land, see ante^ Sect. IV,

Tit. Ill, § 1426. There can be no equitable lien on goods, inde-

pendently of possession, analogous to the unpaid vendor's (or pur-

chaser's) lien on land {Lloyds Bank v. Swiss Bankverein (19 12) 108

L. T. 143).]

' General'

and 'par-

ticular
'

liens

1592. Where a creditor is entitled to retain any

chattels of the debtor in his possession to satisfy all

the liabilities towards him of the debtor, or all the

liabilities of a certain kind, such right is called a

* general lien.' W Where the creditor's right is

only to detain a specific chattel or chattels to sat-

isfy liabilities arising in connection with such chat-

tel or chattels, his right is said to be a ' particular

lien.' (''^< Both general and particular liens may
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arise (i) by operation of law,W (ii) by agreement of

the parties.^**)

(a) Frith V. Forbes (i86z) 4 De G. F, & J., at p. 419, per Knight
Bruce, L. J., at p. 420, per Turner, L.

J.
(b) Anglo-Italian Bank v. Davies (1878) 9 Ch. D., at p. 289.
(c) See/w/, §§ 1593, 1595.
(d) Gladstone v. Birley (18 1 7) 2 Mer., at p. 404, per Grant, M. R.

(general lien).

Castellain v. Thompson (i86z) 13 C.B.N. S. 105 (particular lien)

.

1 593. A general lien arises by operation of law in General

the cases of innkeepers/*) factors,W wharfingers,W
""'

packers/'') bankers/') stock-l;)rokers/^ and solicitors/e)

who are entitled to retain possession of all chattels

coming to their hands as such, until all their claims

against the owners thereof in such capacities are sat-

isfied. Any similar lien may be claimed by virtue of

special custom clearly proved. (•)

(a) Mulliner v. Florence (1878) 3 Q. B. D. 484. (The lien of the

innkeeper is not confined to chattels belonging to the guest. See

ante. Bit. II, Pt. II, Sect. VI, § 555).
Angus V. McLachlan (1883) 23 Ch. D. 330.

(b) Kinlocb v. Craig (1789) 3 T. R., at p. 122, per Ashurst, J,

Cowellv. Simpson (1805) 16 Ves., at p. 280, per Lord Eldon, C.

[This lien is sometimes called a ' consignees ' lien, e. g. in Frith

V. Fories, ubi sup. It is important to note that, if a factor receives

goods knowing that they have been made subject to a charge in

favour of a third party, he cannot set up his general lien against

such charge {^ibid.).]

(c) Rex V. Humphery (1825) McCle. & Y. 173. (This case shows

that the lien prevails against the Crown claiming the goods by ex-

tent.) § 451 (ante) must be amended in this sense.

[But the wharfinger's lien does not cover his charges for labour-

age or warehousing ; unless there is a special custom to that effect

112
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binding the owner of the goods (Holderness v. Collinson (1827) 7 B.

& C. 212). And where, by custom, the importer has a certain

period within which to pay the wharfage charges, during which time

he may remove the goods, a person who purchases during such

period is protected against the wharfinger's lien ; even though the

goods are lying at the wharf when the period expires {Crawshay v.

Homfray (1820) 4 B. & Aid. 52).]

(d) Ex parte Deeze {\T^%) 1 Atk. zz8.

Rf Witt (1876) 2 Ch. p. 489.
(e) Davis v. Bowsher (1794) 5 T. R. 488.

Brandao v. Barnett (1846) 12 CI. & F. 787.

[The latter case shows that the lien does not extend to chattels

delivered to the bankers for a special purpose, inconsistent with the

right. Nor does it extend to securities in a box the contents of

which have not been put into the possession of the bankers.]

(f) fones V. Peppercorne (1858) John. 430.

,
jLondm Ss' Globe Finance Corptf; [1902] 2 Ch. 416.

Hope V. Glendinning [191 1] A. C. 419.

[The last was a Scottish case ; but the laws of England and

Scotland on this point are stated to be the same, and the two earlier

cases are expressly approved.]

(g) Cowelly. Simpson (iSo^) 16 Ves. 275.
Re Taylor, Stileman, 6f Co. [1891] i Ch., at p. 596, per Lindley,

L. J.

Re Morris [1908] i K. B. 473.

[The lien, however, only extends to the professional charges of

the solicitor, not to ordinary advances or loans (JLe Taylor^ Stileman,

& Co., ubi sup.) ; and it is restricted to the client's interest in the

subject-matter of documents in respect of which it is claimed (^Re

Llewellin [1891] 3 Ch. 145). But all who take under the client

are bound by it, e. g. cestuis que trustent whose trustee's deeds are

subject to a lien by the trustee's solicitors acting as such {Re Dee
Estates [i()ii'\ 2 Ch. 85).]

(h) Bock V. Gorrissen (i860) 2 De G. F. & J., at p. 443, per Lord
'" ' Campbell, C. The cases show, however, that 'the Court does

not favour such a custom {Rushforth\. Hadfield (1805) 6 East,

[Some text-books state that dyers are entitled to a general lien;

and Savill v. Burchard (1801) 4 Esp. 53 is in favour of that view.
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But the balance of authority seems to be against it; though the

claim may, doubtless, be established by proof of the existence of

a special custom affecting a particular locality. {Green v. Farmer

(1768) 4 Burr. 2214; cMose v. WaUrhouse (1801) 6 East, 523 n.;

Plaice V. Allcock (1866) 4 F. & F. 1074; Cassils v. Holden (1914).

84 L. J. K. B. 834).]

1594. Apart from statute, agreement, or special Carriers,

custom, neither a comnaon carrier,^ nor a public ^g„ ^„/
warehouseman,^ nor an agent,W has a general lien "S^"''

on chattels corporeal delivered to him as such.

(a) Rushforth v. Hadfield {\Zo!^ 7 East, 2Z4.

Wright V. Snell (i8az) j B. & Aid. 350.

•

[A railway company has a general lien for tolls under the Rail-

ways Clauses Consolidation Act, 1845, s. 97.]

(b) Leuckbart v. Cooper (1836) 3 Bing. N. C. 99,

[In Hillv. London Central Markets (1910) 102 L. T. 715, it

seems to have bepn admitted, on grounds not stated, that the defend-

ants, warehousemen, had a general lien on the goods stored with

them. But this may have been by virtue of special custom or

agreement.]

(c) Bock V. Gorrissen, ubi sup., at. p. 443, per Lord Campbell, C.

(? as to factors).

1595. A particular lien arises by operation of Particular

law, for the reasonable charges of the creditor,
""

when he has expended labour and skill, at the

request of the debtor,^ upon chattels bailed to

him-C") {Semble) Such lien will only prevail against

the interest of the person requesting the expen-
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diture of the services.^ There is no lien for vol-

untary services. ("*)

[The seller of goods has, in respect ofthe unpaid purchase-money,

the lien s]pecified in Bk. II, Pt. II, Sect. I, Tit. I, §§ 398-401, ante.]

I
(a) Oppenbeim v. Russell (i8oz) 3 Bos. & P., at p. 47, per Alvanley,

C.J.
Chase v. Westmore (18 16) 5 M. & S. 180.

Franklin v. Hosier (1821) 4 B. & Aid. 341.. i

Scarfe v. Morgan (1838) 4 M. & W. 270.

(b) It is essential that the creditor shall have a possession which cannot

be interrupted at the will of the debtor {Forth v. Simpson (1849)

13 Q. B. 680). Thus, the agister of cattle {Chapman v. Jllen

(1632) Cro. Car. 271 ; Jackson y. Cummins (1839) 5 M. &W.
342) and the livery stable keeper {Judson v. Etheridge (1833)
I Cr. & M. 743) have no lien for their charges as such; though

the reason is sometimes alleged to be that they do not render

services which improve the value of the chattels. And the lien

canndt be claimed by a person who had merely paid the work-

man. Thus, the captain of a ship who pays for repairs done in

England has no lien for his outlay {Wilkins v. Carmichael {I'j'jci)

I Doug. loi).

[The authorities extend to giving a marine insurance broker a lien

on the policies effected by him, to the extent of premiums which he

has paid {Fisher v. Smith (1878) L. R. 4 App. Ca. i).]

(c) Solly V. Rathbone (1814) 2 M. & S. 298.

Buxton y. Baughan (1834) 6 C. & P. 674.

[There may be an exception where the creditor was compellable

to receive the goods, e. g. a common carrier {Exeter Carrier's Case

(n. d.) quoted by Holt, C. J., in Yorke v. Grenaugh (1703) 2 Ld.

Raymond, at p. 867), or an innkeeper {Robins y Co. v. Gray [1895]
2 Q. B. 501).]

(d) Nicholson v. Chapman (1793) 2 H. Bl. 254.

Express con- 1596. The fact that the chattels were delivered to

'- or acquired by the creditor under an express contract

with regard to remuneration, does not prevent the

acquisition of a lien by operation of law ; if the
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ACQUISITION BY WAY OF SECURITY 965

contract contains nothing inconsistent with such

lien.

Chase v. Westmore, ubi sup.

Scarfe v. Morgan, ubi sup.

Fisher v. Smith (1880) L. R, 4 App. Ca. i.

1597. Where the lien arises by agreement, the Lien by

rights of the creditor, are limited to the interest "S''^^^'"'

belonging to or capable of being disposed of by the

bailor of the chattel at the time when the lia-

bility was incurred, or subsequently acquired or

disposable by the bailor during the continuance of

the liability. W But the lien, to the extent to

which it was valid against the bailor, is valid

against all persons claiming through him, includ-

ing his trustee in bankruptcy. C")

(a) Wright v. Snell (1822) 5 B. & Aid. 350.

Buxton V. Baughan (1834) 6 C. P. 674, per Alderson, B.

Barry v. Longmore (1840) 12 A. & E. 639.

Ex parte Roy (1877) 7 Ch. D. 70.

(b) Lempriere v. Pasley (1788) 2 T. R. 485.

Gurnellv. Gardner (1863) 4 Giff. 627.

'Jowitt V. Union Cold Storage Co. [191 3] 3 K. B. I.

1598. A person cannot by unlawfully taking pos- Unlawful

session of chattels acquire a lien upon them. possession

Lempriere v. Pasley, ubi sup., at p. 490, per Ashurst,
J.

[This was a case in which the person claiming the lien had paid

freight on goods of which he unlawfully obtained delivery- Semble,

the rule would be the same if the claim arose in respect of labour

expended after obtaining unlawful possession.]
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No power of 1599. Generally speakings the person entitled to
'"^

the benefit of a lien has no power of sale of the

chattels.

Thames Ironworks' Co. v. Patent Derrick Co. (i860) 1 J. & H. 93.

But, by, statute :
—

(i) an innkeeper may sell chattels which have

been brought on to his premises by a

guest, in manner, and subject to the con-

ditions specified in § ^^j, ante.

Bk. II, Pt. II, Sect. VI.

(ii) a railway company may, after demand, sell,

to satisfy tolls due to it for the use of the

railway by the owner of such chattels,

any chattels in respect of which such

tolls are due, or any other chattels within

the premises of the company belonging to

the same owner

;

Railways Clauses Consolidation Act, 1845, s, 97.

(iii) an unpaid seller of goods has the right to

resell the goods under the conditions

specified in § 406, ante.

Bk. 11, Pt. II, Sect, I, Tit. I.

No charge 1600. A Creditor who detains chattels for the pur-

cusiodl P°^^ °^ enforcing his lien for skill and labour, is not,

in the absence of special contract, express or implied,
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I
entitled to add to his lien a charge for safe keeping

of such chattels.

Somes V. B. E. Shipping Co. (i860) 8 H. L. C. 338.

1601. The liabilities of the creditor with regard Liabilities of

to the safe custody of the chattels upon which he

claims a lien depend upon the nature of the contract

under which they are in his possession.

Angus V. McLachlan (1883) 23 Ch. D. 330.

[For particulars of these various contracts, see ante., 6k. II,

Pt. II, Sects. IV, VI, and VII.]

1602. A lien is extinguished by (i) waiver of the Extinction of

lien,W (ii) payment or tender, by the owner of the

chattels or person entitled, to the possession of them,

of the amount due under the lien,W (iii) conversion

of the chattels to the creditor's use,W (iv) voluntary

parting with possession of the chattels.^

(a) Morley v. Hay (1828) 7 L. J. O. S. 104.

Weeks V. Goode (1859) 6 C. B. N. S. 367.
''

(b) Jones v. Tarleton (1842) 9 M. & W. 675.

(c) Jacobs V. Latour (1828) 5 Bing. 130. (In this case the creditor

procured the chattels to be taken in executioii on a judgment re-

covered by himself against the debtor. It might, perhaps, also be

treated as a case of waiver.)

Jones V. Tarleton, ubi sup.

Kerford\. Mondel (1859) 28 L. J. Ex. 303.

(d) Sweet v. Pym (1800) i East, 4.

Hills. London Central Markets (19 10) 10 L. T. 715.

[A mere demand of a larger amount than is due to the creditor

does not destroy the lien {Scarfs v. Morgan (i 838) 4 M. & W. 270).
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But a refusal to give up unless the whole of an excessive demand is

paid is a conversion, and does {jfones v. Tarleton (1842 (9 M. & ^

W. 675).]

Evidence of
' 1603. The taking of other security for the cred-

itor's claim,W or the giving of credit for the claim,

W

if inconsistent with the continuance of the lien, is

evidence of waiver of the lien.

(a) Wilkins v. Carmichael (1779) 1 Doug., at p. 104, per Lord Mans-
field, C. J.

Cewellv. Simpson (1809) 16 Ves. 275.
i ; 'i' Hewison v. Guthrie (1836) z Bing. N. C. 755.

[It was held, by Kay, J., in Angus w. McLachlan (1883) -^3

Ch. D. 330, that the rule only applied where the taking of new
security was inconsistent with retaining the lien; in other words,

was an implied waiver. And this view seems to have been followed

in ^* Morris {1.(^0%^ i K. B. 473.]

(b) Raitt v, Mitchell <^ 1815) 4 Camp., at pp. 1 49-1 50.
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SECTION XI

INVOLUNTARY ALIENATION OF CHATTELS
CORPOREAL

1604. Upon an adjudication in bankruptcy there Bankruptcy

passes to the trustee in bankruptcy the ownership

of:W—
(i) all such chattels corporeal as were the prop-

erty of the bankrupt at the commencement

of the bankruptcy ; W
(ii) all such chattels corporeal as, at the com-

mencement of the bankruptcy, were in

the possession, order, or disposition of the

bankrupt, in his trade or business, with the

consent of the true owner, under such cir-

cumstances that the bankrupt was the re-

puted owner thereof.W

And such ownership passes from ^trustee to trustee

(including the official receiver when acting as trustee)

on appointment, without any express conveyance.^

(a) Bankruptcy Act, 1914, s. 18 (i).

(b) Ibid., s. 37 (i). (For the meaning of this expression see ante.

Sect. V. § 1453, n. (d).)

(c) Ibid., S..38 (a).

(d) Ibid., s. 53.

[From the operation of the rule in the text must be excepted

(a) property held by the bankrupt on trust for any other person,

(b) tools of his trade and wearing apparel, together not exceeding

^20 in value (s. 38 (i) (2)).]
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Subsequently 1605. Subject to § 70 (Bk. I, Sect. Ill, Tit. I,

acquired ante), the ownership of chattels corporeal acquired

by, or devolving on, the bankrupt before his dis-

charge, also passes to the successive trustees in his

bankruptcy, in like, manner.

Bankruptcy Act, 1914, s. 38 (a).

Disclaimer 1606. A trustee in bankruptcy may disclaim, in

manner and subject to the conditions specified in

Sect. V, §§ 1 454- 1 45 6, ante, any chattels cor-

poreal forming part of the (former) property of

the bankrupt, which are unsaleable, or not readily

saleable, by reason of their binding the possessor

thereof to the performance of any onerous act,

or to the payment of any sum of money ; and

such disclaimer will operate in manner expressed in

§§ 1 454-1 45 6 aforesaid.

Ibid., s. 54 (i).

[Exatnples of chattels corporeal disclaimable on the above grounds

would be (i) goods to which amiability for freight attached, (2)

goods pledged for more than their value. But there do not appear

to be any decisions with regard to chattels corporeal; though there,

are many with regard to leases and choses in action.]

Execution 1607. Subject to certain exceptions,W any of the

chattels corporeal of a judgment debtor, wherever

situate within the jurisdiction, C") may be seized by

the sheriff or County Court bailiff; to satisfy a judg-
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ment or order of the Court for payment of money.

W

But the property in the chattels is not divested from

the debtor until a proper sale has been effected by

the sheriff or bailiff.W

(a) The most important exceptions are (i) the wearing apparel and

bedding of the debtor or his family, and his tools or implements of

trade, up to the value of five pounds (Small Debts Act, 1845,
s. 8; County Courts Act, i888,s. 147), and (2) the rolling stock

of a railway company (Railway Companies Act, 1 867, s. 4).

(b) If goods have been removed to the house of a third person to evade

execution, the sheriff may even (after request to open) break into

such house to seize the goods. ' Otherwise the sheriff may not

break into a house at the suit of a private person (Semayne's Case

(1605)5 Rep. 91 a). If the sheriff enters the house of a stranger

on mere suspicion that the debtor's goods are there, he acts at his

own risk. But he is justified in entering any house where the

debtor's goods njight reasonably be expected to be (e. g. that of

the debtor's executor), whether in fact the goods are there, or

not {Cooke v. Birt (1814) 5 Taunt. 765).

(c) Judgments" Act, 1838, s.. 12. (This enactment extended the

sheriff's powers to money, bank-notes, and negotiable instru-

ments, which were not seizable at the common law under a

Fi. Fa.). County Courts Act, 1888, s. 147.

(d) Giles V. Grover (1832) 6 Bligh, N. S. 277.

[The writ of Fi. Fa. now only binds the debtor's chattels from

the time at which it is lodged with the sheriff or bailifFfor execution ;

and a bona fide acquirer for value of the chattels, after the lodging of

the writ, but before actual seizure, is protected if he had no notice

of the lodging of the writ (Sale of Goods Act, 1893, s. 26). Gen-

erally speaking, chattels in the hands of the sheriff or bailiff under

a writ of execution cannot be distrained for rent {Wharton v. Taylor

(1848) 12 Q. B., at p. d-jT^per Patteson, J.) ; though there is an

exception for growing crops if there is no other sufficient distress

(Landlord and Tenant Act, 1851, s. 2). And an execution creditor

is not entitled to the benefit of his execution, if he has notice

of an act of bankruptcy committed by the debtor before comple-

tion of the execution by seizure and sale (Bankruptcy Act, 1914,

s. 40). An^ ingenious evasion of similar provisions in earlier

bankruptcy legislation has been stopped by the section abolishing

the application of the writ of Elegit {ante. Sect. V, § 1457, n.) to

goods {ibid,, s. 146). The Crown has prerogative remedies against
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the goods of its debtors and their debtors, without proceeding to

judgment, similar to those which it enjoys against the lands of

such persons (ante^ Sect. V, § 1457, "'5 ^^^ Pridgem v. Mellor

(1912) XXVIII T. L. R. 26
i).J

Distressfor 1608. Prima facte, but subject to various exemp-

tionSjW the landlord of any premises may seize and

sell, under a distress for rentjW any chattels corporeal

found upon the premises ; whether they are the prop-

erty of the tenant, or not.W But the property in

the chattels is not divested, until a proper sale to a

stranger has been effected by or on behalf of the

distrainor.W
•

(a) The number of exemptions from distress is considerable ; and the

subject is too complicated to be described in detail. Briefly, the

I absolute exemptions are (i) animals /^r.^»a/ar<* (Co. Litt. 47 a),

(ii) chattels in actual use (^Simpson v. Hartopp (1744) Willes,

512), (iii) chattels delivered by the owner to be dealt with by
the occupier of the premises in the way of his public trade {ibid.),

(iv) chattels in the custody of the law, e. g. already seized under

an execution or distress {Wharton v. Naylor (1848) 12 Q^B., at

p. 677, per Patteson, J.) — but the landlord can insist on arrears

of rent not exceeding one year being paid before the chattels are

removed under an execution (8 Anne (1709) c. 18 (14) s. l),
,

(v) perishable goods {Morley v. Pincombe (1848) 2 Exch loi),

(vi) loose money (because it cannot be identified), (vii) fixtures

{Darby v. Harris (1841) I Q. B. 895; Crossley Bros. v. Lee

[1908] I K. B. 86), (viii) chattels of- the Crown on land occu-

pied by a subject {^Sec. of State v. Wynne [1905] 2 K. B. 845),
(ix) machinery of a stranger lent under an agreement to the tenant

of an agricultural holding for purposes of his business, and live

stock of a stranger on such holding solely for breeding purposes

(Agricultural Holdings Act, 1908, s. 29 (4)) ^
(x) wearing apparel

and bedding protected , from seizure in execution by s, 147 of.the

County Courts Act, 1888 {ante, § 1607, n. (a)) (JL,aw of Distress

Amendment Act, 1888, s. 4), (xi) chattels of an under-tenant,

, lodger, or stranger having no interest in the premises, who con-

forms to the requirements of the Law of Distress Amendment Act,

Digitized by Microsoft®



INVOLUNTARY ALIENATION 973

1908 (ss. I, 2). This last exemption seems practically to abol-

ish the common law rule which made a stranger's goods liable to

seizure under a distress for rent by the landlord of the premises

where they might happen to be. Certain other classes of chattels

are privileged sub modo— i. e. if there is other sufficient distress

on the premises. On the other hand, the goods of a lessee

fraudulently removed by him for the purpose of avoiding distress,

may be seized by the landlord within thirty days; if in the mean-
time they have not been sold to a bona fide purchaser for value

(Distress for Rent Act, 1737, ss. 1, z).

(b) The power of sale did not exist at the common law ; but was con-

ferred by a statute of the year 1689 (z W. & M. St. I, c. 5).

The right of sale is subject to many rules and restrictions (see

especially Law of Distress Amendment Act, 1888).

(c) At common law, the power to distrain belonged only to a reversioner,

in respect of services. But, by the Landlord and Tenant Act,

1730, s. 5, it was extended to owners of rents seek, rents of

assize, and chief rents {ante. Sect. I, Tit. IX, § 1287, n.), and

by the Conveyancing Act, 1881, s. 44, to the owners of all

annual sums charged on land which are twenty one days in

arrear. But this last remedy is only given ' in so far as it might

have been conferred by the instrument under which the annual

sum arises.' As to the doubt raised by these words, see ante.

Sect. I, Tit. IX, § 1289, n.).

(d) King V. England (1864) 4 B. & S. 782.

Moore v. Singer Manfg. Co. [1904] i K. B. 8zo.

Plasycoed Collieries Co. v. Partridge [19 12] 2 K. B. 345.
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SECTION XII

INCAPACITY TO HOLD AND ALIENATE
CHATTELS CORPOREAL

Aliens 1609. An alien can acquire and alienate chattels

corporeal, in the same manner and to the same extent

as a British' subject ; W except that he cannot (unless

a denizen) acquire any interest in a British ship [ante,

Bk. I, §
72).

W

(a) British Nationality and Status of Aliens Act, 1914, s. 17.

(b) Merchant Shipping Act, 1894, s. I.

Minors 1610. A minor (being of an age to understand

the nature of the transaction) can acquire and alienate

chattels corporeal in the same manner as a person of

> full age ;
W except that he cannot, unless he is a sol-

dier in actual military service, or a mariner or seaman

at sea, make a valid testament. C"^

(a) Taylor v. Johnston (1882) 19 Ch. D. 602.

Valentine v. Canali (1889) 24 Q. B. D. 166.

(b) Wills Act, 1837, ss. 7, II ; 1918, s. I.

[It is somewhat doubtful whethpr the doctrine of the text applies

to acquisitions or alienations otherwise than by delivery of the

chattels. In view of the importance of the subject, the amount of
authority on it is astonishingly small.]

Minors and 1611. A minor may exercise, by act inter vivos, a
powers

power of disposition of chattels corporeal, if it was the
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apparent intention of the donor or the power that it

sjiould be exerciseable by a minor.

Re Cardross' Settlement (1878) 7 Ch. D. 728.

Re D'Angibau (1880) 1; Ch. D. 228.

[But, presumably, any disposition of the minor's own interest

would be revocable by him. (See remarks of Jessel, M. R., in Re
D'jingibau, ubi sup., at p. 234.) A minor, not being a soldier in

actual military service or a mariner or seaman at sea, cannot exercise

a power by testament (Wills Act, 1837, ss. 7, 11).]

1612. A minor has the same statutory power oi Minors and

marriage

settlements
making, with the consent of the Court, a binding

"""""^^^

settlement on his or her marriage, of chattels corpo-

real as of land.

Bk. Ill, Sect. VII, Tit. I, § 1 500, ante.

1613. A married woman may acquire and, subject Married

. . I , Til TO \ women
to any restraint on anticipation [ante, rik. 1, § 105),

dispose of chattels corporeal,W either in her own
right or as trustee or personal representative, ('') and

may exercise any power in respect of such chattels,^

unless the donor of the power has expressly or by

implication forbidden such exercise by a married

woman.W And a married woman may release W or

disclaim^*^) any power ; except in such a way as to

remove a restraint on anticipation,

(a) Married Women's Property Act, 1882, s. i.

(b) Married Women's Property Act, 1907, s. i.

fc) Woody. fTood (1S70) L. R. 10 Eq. 220.

(d) Horseman y. Abbey (1819) i J. & W. 381.

Morris v. Howes (1845) 4 Ha. 599.
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[The question generally arises on a doubt whether a power con-

ferred on a marripd woman by her marriage settlement can be exer-

cised by her during a subsequent coverture. Semble : such a question

could still arise, notwithstanding the Married Women's Property

Acts.]

(e) Conveyancing Act, 1881,8.52(1).
(f) Conveyancing Act, i88z, s. 6 (i).

Election by

married

1614. A married woman may elect so as to bind

her interests in chattels corporeal, to the same extent

and subject to the same restrictions as in the case of

land [ante. Sect. VII, Tit. II, § 1509).

Rutter V. Maclean (1799) 4 Ves. 531.

Cahill V. Cahill (1883) L. R. 8 App. Ca., at p. 426, per Lord Sel-

borne, C.

Re Vardon's Trusts (1885) 31 Ch. D. 275.

[The chief restriction is, that she cannot so elect as to destroy a

restraint on anticipation {^Re Vardon's Trusts, uhi sup.). It was
doubted in Smith v. Lucas (1881) 18 Ch. D., at p. 544, whether a

married woman could elect so as to bind her future-acquired sepa-

rate estate. But this doubt has, probably, since the passing of the

Married Women's Property Act, 1893, * "' ceased to be of impor-

tance; though the exercise of an election is not a ' contract.']

Corporations - 1615. Apart from statute or special custom, a cor-
'"^^

poration sole cannot acquire, and, therefore, cannot

alienate, chattels corporeal in its corporate capacity.

Fulwood' s Case (1591), 4 Rep., at 65 a, per Curiam.

Howley v. Knight (1849) 14 Q. B. 240 (bond).

Power V. Banh [1901] z Ch. 487.

Alienation by

non compos.

1616. The powers of alienation (if any) exercise-

able by an idiot,W a lunatic so found, C") a person of
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unsound mind (not being an idiot or a lunatic so

found),W a drunken person,W a convict or the ad-

ministrator or curator of his property,W and a trustee

in bankruptcy (in respect of the property divisible

among the creditors of the bankrupt), (^ in relation

to chattels corporeal, are similar {mutatis mutandis) to

the powers exerciseable by such persons in rela-

tion to land [ante, Bk. I, §§ 64-66, 69 ; Bk. Ill,

Sect. VII, Tit. V).

(a) Beverley's Case (1603) 4 Rep., at 126 b.

(b) Re Walker [1905] i Ch. 160,

(c) Molton V. Camroux (1849) 4 Exch. 17.

(d) Matthews v. Baxter (1873) 4* L. J. Ex. 73. (This was con-

tract ; but the power to acquire and alienate chattels appears to

depend on contractual capacity.)

(e) Forfeiture Act, 1870, ss. 9, iz, 25, 30.

Trustee Act, 1893, s. 48.

(f) Bankruptcy Act, 1914, s. 55.

Re Rose [1904] 2 Ch. 348; [1905] i Ch. 94.
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BOOK III

PROPERTY (continued)

C— CHOSES IN ACTION

SECTION XIII

NATURE AND DEFINITION OF CHOSES

IN ACTION

TITLE I— GENERAL

1617. For the purposes of this and the next fol- 'Chose in

lowing Section, the term • chose in action,' unless

otherwise specified, includes all kinds of incorporeal

personal property, other than (i) rights immediately-

connected with land, (ii) rights to sue for unliqui-

dated damages, (iii) rights arising by virtue of trusts,

(iv) rights to shares in the estates of deceased persons,

and (v) negotiable instruments.

[The vagueness of the phrase ' chose in action ' in English law

has been previously noticed (Bk. I, § 41 n.) ; and it would be

difficult to frame an exact definition of a conception the scope

of which enlarges from year to year at the bidding of practical
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requirements. Probably the term came into use as a convenient

expression to cover all forms of property which were incapable of

inclusion in the medieval classification of land and chattels ; and it

is in this sense that it is here adopted as a third division of this Book.

But, unfortunately, the Courts have on some occasions applied it to

rights, e. ^., of presentation to a vacant ecclesiastical benefice

{Brooksbie's Case (1588) Cro. Eliz. 173) and rights to relief against

forfeiture of leases (^Howard v. Fanshawe [1895] 2 Ch. 581), which

are more appropriately now regarded as interests in land, and have,

accordingly, been so treated in this work. The nature and incidents

of the right to sue for damages for breach of contract or quasi-

contract, or for the commission of a tort, have also been dealt with

under the Law of Obligations {ante, Bk. II, Pt. I, Sect. IV ; Pt. Ill,

Sect. I, Tit. VI). .There is a very close resemblance between

choses in action and the rights of beneficiaries under a trust, a

testament, or an intestacy ; but, for historical reasons, such rights

were not usually regarded by the Common Law Courts as action-

able, and were enforced in other tribunals. Hence they will be

more conveniently treated under the special heads of Trusts and

Succession {post. Sect. XVII, and Bk. V). Negotiable instruments,

being governed by the Law Merchant as adopted and modified by
the Bills of Exchange Acts, 1882 and 1906, do not form part of the

subject-matter of this work.]

Rules affect- 1618. Generally speaking, and subject to Section
ing choses in -jj-jy^

p^^f^ ^^^ ^^jgg affecting the ownership of chattels

corporeal {ante. Sect. IX), the acquisition of chattels

corporeal absolutely or by way of security (^ante.

Sect, X, Tit. I), and the incapacity to hold or alien-

ate chattels corporeal [ante. Sect. XII), are applic-

able equally to choses in action as defined in § 1 6
1
7.

But: —
(i) the provisions of the Sale of Goods Act,

1893, including the doctrine of sale

in market overt {ante, Sect. X, Tit. I,
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§ 1568) have no application to choses in

action

;

Sale of Goods Act, 1893, s. 6z.

(ii) notwithstanding the general rule of Equity

on the subject of mortgages [ante. Sect.

IV, Tit. II, § 141 5 (i)), debentures issued

by a company incorporated under the

Companies Act, 1908, may be made
irredeemable, or redeemable only on the

happening of a contingency, however

remote, or at the expiration of a period,

however long

;

Companies Act, 1908, s. 103.

(iii) a minor who acquires choses in action may
repudiate them before or within a reason-

able time after attaining his majority; W
and {semble^ a minor cannot, except by

virtue of special statute, make a binding

alienation of a chose in action. C")

(a) Neiory and Enniskillen Ry. Co. v. Coombe (1849) 3 Exch. 565.

Curtis' Case (1868) L. R. 6 Eq. 455.
Capper's Case (1868) L. R. 3 Ch. App. 458.

\Man7Cs Case (ibid, n.) which, apparently, treated the transfer to

the infant as. a mere nullity, would appear to have been wrongly

decided. An infant may even be sued for calls on shares held by

him (iV. PF. R. Co. v. McMichael (1850) 5 Exch. 114).]

(b) Practically the only modern authority on the capacity for alienation

by a minor, viz. the case of Taylor v. Johnston (1882) 19 Ch.

D. 603 {ante. Sect. XII, § 16 10) dealt only with gifts ofchattels

corporeal, including bank-notes, which are not choses in action

for the purposes of this Section; and the Court limited its deci-

sion to alienation by delivery.
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[Reference to a proceeding which applies ;only to choses in action

may perhaps here be made; though it is not necessarily a security

in the nature of a mortgage. This is the notice, accompanied by

an office copy of an afficlavit claiming an interest in stock, shares,

or securities standing in the books of a company (including the Bank
of England), which may be given to the company in manner pro-

vided by R. S. C, O. XLVI, rr. 4-7, and which has the eiFect of

the abolished writ of Distringas (r. 8). The company which has

received such notice is bound to give the 'person lodging it eight

days' notice of any attempted transfer of the stock, &c., by any

other person; and, during that time, the person giving the notice

may commence an action for an injunction to prevent the company
registering the transfer (Re Blaksley's Trusts [1883] 23 Ch. D.

549)-]

' Pffssession

'

of choses in

action

1619. There can be no possession of a chose in

action. But :
—

(i) debts due or growing due to a bankrupt

in the course of his trade or business will

be deemed to be in his * order and dis-

position ' for the purposes of the Bank-

ruptcy Acts, until notice of a transfer

has been received by the respective debt-

ors, or the true owner has taken every

possible step to ' obtain possession of the

debt
'

;

Bankruptcy Act, 1914, s. 38 (c).

Colonial Bank w. Whinney (1886) L. R, 1 1 App. Ca. 426.
Rutter V. .Everett [1895] z Ch. 872.

(ii) the delivery of documents of title to choses

in action, by way of security for the pay-

ment of money, will entitle the person

to whom or on whose behalf such deli-
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very is made to a charge in equity upon

such choses in action, and a lien upon

such documents of title;

Colonial Bank v. PFhinney, ubi sup., at p. 433, per Lord Blackburn.

[For the nature and effects of an equitable charge, see ante^ Sect.

IV. Tit. Ill; of alien, ante^ Sect. X. Tit. II, §§ 1591-1603.]

(iii) a deposit of a bill of lading by way of se-

curity will have the effect described in

Sect. X. Tit. II,'§ 1 58 1 [ante) ; but it will

not transfer the right to sue or the liabil-

ity to be sued on the contract with the

ship-owner, unless it was the intention of

the parties that the property in the goods

should pass to the creditor
;

Bills of Lading Act, 1855, s. i.

Sewell V. Burdick (1884) L. R. 10 App. Ca. 74.

[As to the effect of allowing documents of title to remain in the

hands of a vendor or purchaser of goods, see ante^ Bk. II, Pt. II,

Sect. I, Tit. I, § 405.]

(iv) a donatio mortis causa of choses in action

may be validly effected by a delivery to

the intended donee of a document which,

in the opinion of the Court, forms the

indicia of title to property.

DuJJleld V. Elwes (1827) i Bli. N. S. 497 (bonds and mortgages).

Moore v. Darton (1851) 4 De G. & Sm. 517 (receipt containing terms).

Re Dillon (1890) 44 Ch. D. 76 (banker's deposit notes).

Re Weston [1902] i Ch. 680 (Post Office Savings Bank Book).

Re Beaumont, ibid. 889 (cheque).

Hudson V. Spencer [1910] 2 Ch. 285 (banker's deposit notes).

[The principles upon which the Court proceeds in arriving at

this conclusion are far from clear ; and the cases by no means easy
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to reconcile. Thus, for example, the handing over of a mere

receipt for money will not be a good donatio mortis causa (Re Davis

(1902) 86 L. T. 889) ; nor will the delivery of certificates of rail-

way stock (semble, not being to hezrer)
,
(Moore v. Moore (1874)

L. R. 18 Eq. 474). And the delivery of title deeds does not pass any

interest in the land (Duffieldv. Elwes, uhi sup., at p. 539, per Lord

Eldon, following Lord Hardwicke.) According to the ordinary

rule of delivery (ante. Sect. VIII, Tit. I, § 1531), a chose in action

of which the documents of title are already in the possession of the

intended donee, may be made the property of the donee by mere
oral direction (Cain v. Moon [1896] 2 Q. B. 283). See further on
donationes mortis causa, post, Bk. V, Sect. I, Tit. IV, §§ 2040—2046.]
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TITLE II— DEBTS

1620. A debt is a definite sum of money recover- Definition of

able from one person (the 'debtor') by another per-
' '

son (the 'creditor') by means of a common law

action ; whether payment can be claimed immedi-

ately or not.

Guardians of West Ham v. Bethnal Green [1896] A. C. 477.
Sharpington v. Fulham Guardians [1904] 2 Ch. 449.
Re Mitchell [191 3] i Ch. at p. zo6, per Parker, J.

[Historically, the ' specific ' character of a claim in debt has been

of great importance; and, though the long prevalent distinction

between the quasi-proprietary action of Debt and the purely personal

action pf Assumpsit has disappeared with changes in legal pro-

cedure, its effects have by no means disappeared. Thus, while it

may be said, broadly, that claims to unliquidated damages can only

arise out of contract or tort, ' debts ' may be payable also by virtue

of tenure, statute, bond (which originally was not regarded as a con-

tract)
,
judgment, a call on shareholders, a failure to perform public

liabilities, and other causes. And, even now, the distinction between

a debt and an unliquidated claim under a contract may be practically

important ; e. g. a right to the performance of a contract for personal

services is not assignable, but a right to a definite sum of money due

under such a contract is {Crouch v. Martin (1707) 2 Vern. 595;
Russell v. Austin Fryers (1909) XXV T. L. R. 414).]

1621. A 'debt of record' is a debt which is pay- j^ebt of

able by virtue of a recognizance W entered into with ^""^'^

the Crown or a person acting on behalf of the Crown,

or by virtufe of a judgment or other order of an Eng-

lish court of record. Such debts can be* enforced in
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a summary manner by execution or other process of

the court-C") In the case of debts due to the Crown

on recognizance, there is no limitation of time for

their recovery.^ In the case of a judgment debt due

to a private person, execution cannot be issued with-

out the leave of the court after six years from the

date of the judgment ; ^^^ and, after twelve years, the

judgment can no longer be enforced, by action or

otherwise, unless in the meantime a written acknowl-

edgment or part payment of the debt has been given

or made by the debtor or his agent, to the creditor

or his agent.

W

(a) A recognizance has been judicially defined as an acknowledgment

of a "fixed debt due to the Crown, which may be discharged

by the fulfillment of a certain condition, or which, on its non-ful-

filment, becomes an absolute debt
'

' (^Re Nottingham Corporatkn

[1897] 2 Q. B., at p. 513, per Ridley, J.). A very similar

acknowledgment, known as a cognovit or cognovit actionem, or

warrant of attorney to confess judgment, was, at one tijme, fre-

quently given to private creditors ; and it is still technically pos-

sible, though difficult to make use of, being regulated by ss. 24—28

of the Debtors' Act, 1 869. But it was merely a step leading to

judgment ; and it has, in practice, been superseded by a judge's

order giving leave to sign judgment on certain conditions (Gowan

V. Wright (1886) 18 Q. B. D. 201).

(b) Of course, the existence of summary remedies does not prevent the

creditor resorting to an action if he pleases ; except in the case

of County Court judgments, upon which no action can be "brought

{ante, Bk. II, Pt. Ill, §§ 716, 717).
(c) Regina v. Ba:jly (1841)1 Dr. & W. 213 (Sugden, L. C. I.).

[The limitation of time when a private person is suing on a re-

cognizance is twenty years from the cause of actioft (Civil Pro-

cedure Act, 1833,8. 3).]

(d) R. S. C, O. XLII, rr. 22, 23.

(e) Real Property Limitation Act, 1874, s. 8.

Hebblethwaite v. P^^p^r [i 892] i Q. B. 124.

7-;ji V, Jfihnstone \\'i<)i\ i Q. B. 189.
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1622. A 'specialty debt' is a debt which is paya- Specialty

ble by virtue of a deed or other sealed document/*)

Generally speaking, such a debt can be sued for at

any time within twenty years after the cause of action

arose, or within twenty years from the last acknowl-

edgment in writing or part payment of the debt by

the party liable or his agent-C")

(a) Re Artizans Land and Mortgage Corporation [1904J i Ch. 796.

[Where the debt, though arising in connection with a transaction

embodied in a deed, does not arise from any covenaht, express or

implied, it would seem that it is only a simple contract debt (£). of
Ancaster v. Meyer (1785) i Bro. C. C, at p. 464, per Lord Thur-
low, C; Yates v. Aston (1843) 4 6- ^"i '^^ P- 196,/'^'' Curiam).

But this appears to be somewhat inconsistent with the terms of the

Civil Procedure Act, 1833, *• 3' which treats 'any action of debt

for rent upon an indenture of demise ' as an action on a specialty.]

(b) Civil Procedure Act, 1833, ss. 3, 5.

1623. A 'bond debt' is a debt due by virtue of Bond debt

a sealed acknowledgment by the debtor ('obligor')

of his liability to pay to the creditor ('obligee') a

certain sum of money.W Where to such acknowl-

edgment is annexed a condition that the bond shall

be void on payment of a smaller sum of money and

interest, the bond is said to be a 'money bond'; and,

on breach of the condition, the sum payiable under

such condition, with interest and costs, but no more,

may be recovered in an action on the bond-C") Where

the condition of the bond is the performance of any

covenants or agreements in any indenture, deed, or
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writing, the obligee, in an action on the bond, must

assign breaches, and can only recover such sums as

the jury assign in respect thereof, and costs ;W but

where the condition of the bond is the performance

or non-performance of some other act, then the

obligee, on breach of the condition, may recover

the full amount of the sum for which the bond was

given.W

(a) Morrant.y. Gough, (1827) 7 B. & C. zo6. (This case shows that

the bond need not take the form of a condition with a penalty.)

(b) 4 & 5 Anne (1705) c. 3, s. 13.
'

Gerrard-v. Clowes [1892] z Q. B. 11.

(c) 8 & 9 Will. Ill (1696), c. II, s. 8.

[Judgment may^ however, be recorded for the full amount of the

penalty, and, in the event of further breaches, execution for further

sums may be issued by leave of the Court (ibid.).]

(d) Strickland \. Williams [1899] 1 Q. B. 382.

[This decision does not, apparently, interfere with the general prin-

ciple by which Equity will relieve against penalties {ante^ Bk. I, §

117; Bk. II, Pt. I, § 3i3).J

Debts pay- 1624. All debts arising directly out of statutes,

"virtue of
including liabilities for calls on shares, are specialty

statute debts, and can be recovered at any time within twenty

years after the happening of the cause of action; W ex-

cept that all actions for.any forfeiture upon any statute

penal, whereby the forfeiture is limited to the Crown

only,^ and all actions for penalties, damages, or sums

of money given to the party grieved by any statute,W

must be brought within two years after the causes of
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such actions arose; and -all penal actions for any for-

feiture upon any statute penal whereby the forfeiture

is limited to the Crown and to any other who may

prosecute in that behalf, must be brought within one

year after the offence has been committed.W

(a) Corke 6- Bandon Ry. Co. v. Goode (1853) 13 C. B. 826.

(b) 31 Eliz. (1589) c. 5, s. 5 (the persons bringing such actions are

technically known as 'common informers').

(c) Civil Procedure Act, 1833, s. 3.

[An action by the official of a quasi-public authority for penalties

for the infringement of a statute regulating trade or manufacture, is

not an action by a ' party grieved ' within this section (^Robinson v.

Currey (1881) 7 Q. B. D. 465).]

(d) 31 Eliz. (1589) c. 5, s. 5. (These actions are technically known
as ' qui tam ' actions).

1625. Subject to the special provisions of any simple con-

statute affecting the same, all debts other than those
*^'"'

specified in §§ 1 621-1624 ante, are 'simple contract

debts,' and can be recovered ' by action within six

years after the cause of action arose, (*' or after a written

acknowledgment or part payment by the party liable, (""^

or by his agent duly authorized.W

(a) Civil Procedure Act, 1833, s. 3.

(b) Statute of Frauds Amendment Act, i8z8, s. i.

(c) Mercantile Law Amendment Act, 1856, s. 13.

[The last enactment does not expressly refer to payments by an

agent. But, presumably, on general principles, payment by a duly

authorized agent is payment by the principal. At one time, the

distinction between specialty and simple contract debts was of great

importance in the administration of the estates of deceased persons ;

but the distinction has been almost entirely abolished by the Admin-
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istration of Estates Act, 1869. Debts of record still, however, re-

tain their priority in such cases. In bankruptcy proceedings, ,all

debts (other than those specially provided for by s. 38 oi the Bank-
ruptcy Act, 1914)" are payable pari passu."]

Foreign

judgments
1626. Sums certain due under foreign judgments

may be recovered as debts in English courts, subject

to the provisions set out in Book II, Pt. Ill, § 716,

ante ; but such debts are only simple contract debts,

and [semble) have no priority in the administration of

the estates of deceased persons.

Walker N. Witter (1778) i Doug. 1.

Hall V. Odber ( 1 809) 1 1 East, 1 1 8.

[Legal phraseology is familiar with many other classes of debts,

e. g., ' book debts ' (debts due in the course of business and recorded

in the books of the creditor), 'mortgage debts,' 'gambling debts,'

&c. But these are, for the most part, merely descriptive, and have

no technical meanings.]

Actions by

common in-

formers

1627. An action of debt, or information, by a

common informer for a penalty, is barred by the

pendeiipy of a bonafide action, or information, pre-

viously commenced by another person, against the

same defendant, for the same penalty ; even though

the earlier action has not been brought to trial.

Chalchman V. Wright (1603) Noy, u8.
Girdlestone y . Brighton Aquarium (1878) 3 Ex. D. 137.

Forbes \. Samuel\iqii\ 3 K. B. 706.

[The later action is not abated (Baines v. Blackbourne (1755)
Sayers, 216; Combe v. Pitt (1763) 3 Burr. 1423). And so, pre-

sumably, if the earlier action is withdrawn or defeated, the later may
be proceeded with.]^
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1628. An annuity or pension is a certain yearly Definition

sumW (whether payable by instalments or not/*") and

whether liable to increase, reduction, or cesser, on

the happening of a condition, or notW) payable to a

definite person or persons (' annuitant ') for a wholly

uncertain periodj^"") or for a term of years or life, or

in perpetuity.^ Even when an annuity is charged

on land,W or when it is granted to a man and his

heirs, (s) it is personal estate.

(a) The essence of an annuity is, that it is in the nature of income only.

A bond may be given to secure the payment of an annuity ; but

if a principal sum is secured, the income is not an annnity

(^Winter v. Mouseley (1819) 2 B. & C. 8oz). There does not

seem to be any difference in principle between an 'annuity' and

a ' pension ; ' but the latter term is usually confined to annuities

given as a reward for past services, real or imaginary (See remarks

of Joyce, J., in Knillv. Dumergue [1911] 2 Ch., at p. 203),

(b) Blackborn v. Edgley (17 19) i P. Wms. 600.

Re Dowse (1881) Jo L. J. Ch. 285.

(c) Martin v. Margham (1844) 14 Sim. 230.

Arnotv. 7))r«// (1855) 21 Beav. 49.

Thompson V. Cartviright (I'idi) 33 Beav. 178.

Adams v. Adams [1892] I Ch. 369.

Re Adamson (1913) io8 L. T. 179.

[Of course, if the condition is contrary to the policy of the law

{ante^ Bk. I, §§ 114— 117) it will be void {Hunt-Foulston v. Furber

(i876)3Ch. D. 285).]

(d) Turner v. Turffer (1783) I Bro. C. C. 317.

[Lord Loughborough's dicta in the latter part of his judgment are

not entirely consistent with now generally accepted views.]

KK
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(e). A. G. V. CMst's Hospital (^iSji) g L.J. (O. S.) 1 86 (perpetuity).

Thompson v. Cartwright, ubi sup.

Blightv. Hartnoll{i%%\) 19 Ch. D. 294) ) ,,.. .

Re Morgan [1893] 3 Ch. 222 |
^"'^-'•

Re Drayton [19^2] 56 Sol. Jo. 253 {^pur autre vie).

[The presumption, in the absence of special circumstances, is that

an annuity is for the life of the annuitant ; and, even in a testament,

a gift of an annuity to the legatee, simply, will only create a life

interest (^Blight v. Hartnoll, ubi sup., at p. 296, per Fry, J.

;

approved in Re Morgan, ubi sup., at p. 229, per Lindley, L. J.).]

(f) Taylor v. Martindale (1841) 12 Sim. 158.

Re Baxter (igii) 104 L. T. 710.

[No life annuity granted since 25th. April, 1855, otherwise than by
will or marriage settlement, has any effect on land, as to purchasers,

mortgagees, and creditors, until a memorandum of it has been

registered under the Judgments Act, 1855. Satisfaction may-

be entered up under the Crown Debts and Judgments Act, i860,

s. 2. It seems somewhat difRcuIt to distinguish between a rent charge

and an annuity charged on land ; now that (semble) the owner of such

an annuity can distrain under the provisions of the Conveyancing

Act, 1881, s. 44. And yet a rent charge is real estate {ante.

Sect. I, Tit. IX, §§ 1 287-1 294), while an annuity, even though

charged on land, is, semble, personalty. Probably the point would

be settled by the language of the grant [Re Baxter, ubi sup.).]

(g) E. 0/ Stafford V. Buckley (1750) z Ves. Sen. 170.

Radium v. Jervis (1841) 3 Beav. 540.

[A limitation of an annuity to the annuitant and the heirs of his

body creates a fee simple conditional ; and, on the birth of issue, the

annuitant may aliene in perpetuity (E. of Stafford v. Buckley, ubi sup.,

at p. 180, per Lord Hardwicke, C). It seems a little doubtful

whether an annuity ' to A for ever' goes to A's heirs or his personal

representatives, on his decease. In Taylor v. Martindale, ubi sup.,

Shadwell, V. C. E., held the latter view ; but declined to lay down
a fixed rule.]

Personal

liability of
grantor

1629. An annuity is created by grant or by testa-

ment. It is a question of construction whether the

Digitized by Microsoft®



ANNUITIES AND PENSIONS 993

creator undertakes any personal liability for the pay-

ment of the annuity.

Co. Litt. 144, b.

Caine v. Chapman (1836) 5 A. & E. 647.

[Semble : if an annuity is granted without any reference to any

fund out of which it is to,be paid, the inference is irresistible, that

the grantor binds himself personally to pay it.]

1630. In addition to his personal remedies (ifany) Remedies of

against the creator of the annuity, an annuitant whose
""""'"'"'

annuity was created since 1881, and is charged on

land, has the remedies against the land described in

Sect. I, Tit. IX, § 1289, ante,^"'^ and, whatever the

date of its creation, to the remedies described in

Sect. IV, Tit. Ill, § 1423, ante.'>'^ Whether an

annuity charged on land is enforceable against .the

corpus of the land, or only against the income,^ and

whether, in the latter case, it may be raised out of

future, or only out of current income,^ are questions

of construction in each case. Semble, the terre-tenant

of land is not, merely from the fact that an annuity is

charged upon the land, personally liable for payment

of the annuity.^

(a) Conveyancing Act, 1 88 1, s. 44.

^-^It was held in Sollory v. Leaver (1871) 40 L. J. Ch. 398, by

Malins, V. C, that an annuitant whose annuity was charged on

land had a right of distress under the Landlord and Tenant Act,

1730, s. 5. But there seems nothing in the language of that

section to justify this view. And it would seem that the terre-tenant

of land subject to a perpetual annuity has no right to redeem the

annuity {ante^ Sect. I, Tit. IX, § 1 294) ; for an annuity does not ' issue

K K 2
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out of the land.' He may, however, indirectly get rid of the annuity,

by selling the land and applying for leave to pay into Court a sum
sufficient to meet the annuity (Conveyancing Act, 1881, s. 5).]

(b) But the remedy, being equitable, is in the discretion of the Court

(Re Tucker [1893] z Ch. 323).

[In the last case, the liabilities are described in the statement of

facts, as 'rent charges.' But the learn.ed judge speaks of them

throughout as 'annuities.']

(c) Re Young [1912] 2 Ch. 479.

[It seems now to be regarded as settled that, even where the

annuity is stated to be payable ' out of income,' or ' rents and pro-

fits,' yet, if there is a disposition of the property ' subject to ' the

annuity, the corpus will be liable {Re Howarth [1909] 2 Ch. 19

(testament); Re Watkins' Settlement [ic^iil I Ch. i (deed). But

see Re Boulcott (191 1) L. T. 205.]

(d) Booth V. Coulton (1870) L. R. 5 Ch. App. 684.

Re Boden [1907] i Ch. 132.

(e) There does not seem to be any express authority for this proposition
;

but the absence of authority the other way is very strong. Even

the writ of Annuity seems only to have lain against the grantor of

the annuity (F.N. B. 121 H., I.). So it would appear that the

line of reasoning upon which the Court of Queen's Bench, in

Thomas v. Silvester (1873) L. R. 8 Q. B. 368, arrived at the

conclusion that a terre-tenant was personally liable for a rent

charged on his land, would not apply to an annuity {ante. Sect. I,

Tit. IX, § 1288).

Option to 1631. Where a sum of money or other property is

realize bequeathed for the purchase of an annuity,^') or where

there is a direction in a testament to purchase an

annuity for the benefit of a specified person/"") the an-

nuitant or intended annuitant is entitled, in place of

having the annuity purcha:sed, to demand immediate

payment of the sum bequeathed, or of the amount'

required to purchase the annuity, as the case may be.
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And even if the annuitant or intended annuitant dies

before any part of the annuity has become payable,

such right passes to his personal representatives ;
('^

though the annuity was an annuity for the life of the

annuitant only.W
^^

(a) Woodmeston v. Walker (1831) 2 Russ. & M. 197.

Re Robbins [1907] 2 Ch. 8.

(b) Fords. Batley (1853) 17 Beav. 303.
Re Brunning [1909] i Ch. 276.

(c) Wakeham v. Merrick (1867) 37 L. J. Ch. 45.
(d) Barnes v. Rowley (1797) 3 Ves. 305.

Bayley v. Bishop (1803) 9 Ves. 6.

[A 'restraint on anticipation' («Kf^, Bk. I, § 105) will not pre-

vent the operation of the rule in the text, if the annuitant is unmar-
ried when she makes the demand {Woodmeston v. Walker., ubi sup.).

The right to demand payment of the capital does not, however,

exist where the annuity is subject to forfeiture on alienation {^Hatton

V. May [1876] 3 Ch. D. 148); nor, it would seem, where the

annuity is directly created by the testament {Wright v. Callender

[1852] 2 De G. M. & G. 652), except where there is a deficiency

of assets {Re Ross [1900] i Ch. 162). In Hill v. Rattey [1862]

2 J. & H. 634, the bequest was probably treated as a bequest of

capital.]

1632. When an annuity is charged upon two or Apportion-

more separate properties, such properties must, as ^^J;/,C

between their several owners, bear the burden of the

annuity in proportion to their respective annual in-

comes from time to tirile, and not in proportion to

their respective capital values.

Ley V. Ley (1868) L. R. 6 Eq. 175.

[The charge in this case was probably a legal rent charge. But

the principle would appear to be the same for annuities; though it

would seem to be difficult to work in practice. There appears to be

no other decision on the point.]
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Limitation

of timefor
recovery

1633. An annuity charged on land, or given by-

way of legacy, cannot be enforced after the lapse of

twelve years from the time when a present right to

receive the same accrued to a person capable of giv-

ing a discharge therefor, or from the giving of a

written acknowledgment or part payment to the

person entitled to receive the same,'' or his agent, by

the person by whom the same is payable, or his

agent ;W and no action of debt to recover an annuity

created by specialty can be brought but within twenty

years after the cause of such action. ''')

(a) Real Property Limitatiqn Act, 1874, sj 8.

Re Ashzveli (1859) Johns., 112 (on the corresponding section of the

Real Property Limitation Act,* 1833).

(b) Civil Procedure Act, 1833, s. 3.

[It seems doubtful whether the statutory period under the Real

Property Limitation Act runs from the date when the first payment

of the annuity was due, or from each date on which an instalment

ought to have been paid. The date under the Civil Procedure

Act is the latter {Amott v. Holden (1852) 18 Q. B. 593).]

Recovery of
arrears

1634. Not more than six years' arrears of an

annuity charged on land can be recovered ; W but

there is no limit (subject to § 1633) to the recovery

of arrears of a purely personal annuity.^^

(a) Real Property LimitatioA Act, 1833, s. 42.

Hunter v. Nockolds {\ii{C))-i Mac. & G. 640.

[As Wood, V. C, remarked in Re Jshwell, ubi sup., at p. 1 14,

it is difficult to see how arrears of an annuity can be described as

'arrears of rent or of interest' within s. 42. But Hunter v. Nockolds

is still treated as law' {Re Lloyd [1903] i Ch., at p. 400).]

(b) Re Ashwell, ubi sup.

Darky v. Tennant (1885) 53 h. T. 257.
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1635. Annuities, not being annual sums made Apportion-

payable in policies of assurance,W and not being pay- Tllnfnt

able in advance, C") are, in the absence of express stipu-

lation, deemed to accrue from day to day; but an

apportioned part is only recoverable on or after the

date when the next payment would in the ordinary

course have become payable.W

(a) Apportionment Act, 1870, s. 6.

(b) Trevalion v, Anderton (1897) 66 L. J. Q. B. 489.
(c) Apportionment Act, 1870, ss. 2, 3, 7.

[To the fact that they were recoverable by action of Debt, we
probably owe the common law rule, apparently so absurd, that rents,

annuities, and other payments due at fixed and stated periods, were

not apportionable, and that, consequently, if the title of any creditor

expired between the dates of two payments, the current instalment

could not be recovered by the creditor or his representatives. This
rule was first amended, in respect of rents, by the Distress for Rent
Act, 1737, s. 15 (which provided only a partial remedy), and then

by the Apportionment Act, 1834, which, however, at least so far as

annuities are concerned, is prospective only. These provisions are

still in force; but have been practically superseded (after various

other efforts) by the Act of 1870, which is retrospective. The
curious exception of annuities payable under policies of assurance,

so carefully inserted in both the Acts of 1834 and 1870, does not

seem very intelligible; and the books on Insurance Law are curiously

silent on the point, though Porter (5th edn., p. 113) seems to

assume that the 6th section of the Act of 1870 applies exclusively

to the payment of premiums. As premiums are invariably made
payable in advance, -and as section 6 is perfectly unrestricted in its

language, this seems rather a bold assumption.]

1636. Where a pension has been granted by the No action

Crown, though in respect of past services, no action Z„sil^"

will lie against any Crown official for payment of the

pension ; even though a special fund has been granted
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to such official by the Crown for the purpose.^ The
same rule .applies to moneys voted by Parliament for

the reward of public services.W ,

(a) Gidley v. Lord Palmerston (i8zz) 3 B. & B. 275.
Kinloch v. Sec. of Statefor India (i88z) L. R.,7 App. Ca. 619.

' (b) Grenville-Murray \. E. of Clarendon (1869) L. R. 9 Eq. 11.

\^A fortiori, no action will lie against a Crown official for pay-

ment of a pension which has not been actually granted (Edmunds v.

J. G. (1876) 47 L- J- Ch. 345).]

Alienation
' 1637. Generally speaking, the salary or emolu-

ments of a public office under the Crown, paid out

of national funds, are not assignable by the holder, or

liable to the payment of his debts.W But a pension

in respect of past services, in respect of which no lia-

bility to future service exists, is (subject to the provi-

sions pf any Act of Parliament W) assignable, and

liable to be taken in execution for debt; W and, in

the event of the bankruptcy of a public official or

pensioner, the Court may (in the case of a public

official with the consent of the chief officer of his

department) order the payment to the trustee in

bankruptcy of such portion of his salary or pension

as the Court may think fit.^"*) The latter rule applies

also to any salary or income not of an official char-

acter received by the bankrupt. (')

(a) Cooper v. Reilly (1829) 2 Sim. 560.

Ex parte Harnden (i 859)^28 L. J. Bky. 18.

[But the restriction is strictly confined to public offices, i. e, prac-

tically, offices under the Crown paid out of national funds {In re
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Mirams [1891] 1 Q. B., at p. 596, per Cave, J.). Thus it applies

to the half-pay of army officers (Flarty v. Odium (1790) 3 T. R.
681 ; Lidderdale v. D. of Montrose (1791) 4 T. R. 248) which is

probably now covered by s. 141 of the Army Act; and to the pay,
half-pay, pensions, etc., of officers and men of the royal navy, in-

cluding marines (Naval and Marine Pay and Pensions Act, 1865,
-

ss. 4 and 5). But it does not apply to the emoluments of a Canonry
of Windsor {Grenfellv. Dean and Chapter of Windsor (1840) 2 Beav.

544) ; nor to the salary of a workhouse chaplain, payable out of
local rates (/« re Mirams, ubi sup.), nor to the income of a college

fellowship \Feistel v. King's College, Cambridge (1847) ^° Beav.,

490-]

(b) e. g. the last-mentioned statute, the Army Act, s. 141, and the Old
Age Pensions Act, 1908, s. 6. The pension ofa retired ecclesias-

tical incumbent is also made unassignable by statute (Incumbents

Resignation Act, 1871, s. 10).

(c) Dent V. Dent (1867) L. R. 1 P. & D. 366.

Willcock v. Terrell (i%j2) 3 Ex. D. 323.
Knill V. Dumergue [191 1] 2 Ch. 199.

(d) Bankruptcy Act, 1914, s. 51.

Re Lupton [191 2] i K. B, 107.

(e) Ibid. (2).

KK3
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TITLE IV — SHARES, STOCKS, AND
DEBENTURES

Shares 1638. For the purposes of this Title, a share

means an aliquot undivided part^ of a specific nomi-

nal value, of the capital of an association (not being

a partnership as defined in Bk. II, Pt. II, § 584, ante),

w^hether incorporated or not,W existing for the pur-

pose of carrying on an undertaking, whether for

profit or not, and whether such capital or any part

of it, remains uncalled up, or not.^'') Where the

whole of the nominal value represented by the share

has been paid, or is deemed to have been paid, into

the funds of the association, the share is said to be

* fully paid
'

; whether or not any further liability for

calls remains upon itS"^ All shares in companies in-

corporated under the Companies Clauses Consolida-

tion Act, i845,('') or the_ Companies (Consolidation)

Act, 1908,^ are personal estate; and each must be

distinguished by an appropriate number,(^ and regis-

tered in the name of the holder in the books of the

company. (^)

(a) It seems quite clear that there may be shares in an unincorporated

society, e. g. a building society certified under 6 & 7 Will. IV
(1836) c. 32. Such societies are treated as still governed by
the provisions of that statute ; unless they have been incorporated

under later legislation (Building Societies Act, 1894, s. 25 (2)).
(b) Borland's Trustee v. Steel Bros. [1901] i Ch., at p. 288.
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[The definition in the text is, it is submitted, a fair, though not,

perhaps, a literal interpretation of the expressions of Farwell, J., in

the above case ; but neither statute, nor, it is believed, judicial au-

thority, has favoured the public with a formal definition of a ' share.' *

In the earlier Companies Acts (e. g. that of 1844, s. 2), grqat stress

was laid on the fact that a share was transferable without the con-

sent of the holders of other shares in the undertaking ; and this fact,

doubtless, so far as it is true, does very readily distinguish an incor-

porated company from a private partnership. But, inasmuch as, in

the case quoted, Mr. Justice Farwell held, that provisions in a com-
pany's articles of association forbidding the transfer of shares to out-

siders so long as certain persons connected with the company were

willing to purchase, were lawful, and inasmuch as such provisions

are now extremely common (being, indeed, expressly recognized by

s. 121 of the Companies Act, 1908), the free transferability of shares

can hardly be said to be an essential feature of their existence.]

(c) e. g. where the company is one with unlimited liability.

(d) Ibid., s. 7.

(e) Ibid., s. Z2 (i).

(f) Companies Clauses Consolidation Act, 1845, s. 6. j

Companies (Consolidation) Act, 1908, s. 22 (z).

(g) Companies Clauses Consolidation Act, 1845, ss. 8, g.

Companies (Consolidation) Act, 1908, s. 25.

[Practically speaking, almost all corporations carrying on under-

takings for commercial profit, as distinguished from mutual conve-

nience and benefit, are governed by the provisions of one or the

other of these last two statutes. Persons may be incorporated for

the purpose of trade or otherwise by Letters Patent under the pro-

visions of the Chartered Companies Act, 1837, as amended by the

Chartered Companies Act, 1884; but, though such corporations

frequently raise capital by shares, t.'ie nature and conditions of such

shares are usually made the subject of special provisions in the

charter of incorporation, and have little in common with ordinary

commercial shares. Shares may exist in 'building,' 'provident,'

'industrial,' and similar societies; and such societies are often cor-

porations (Building Societies Act, 1874, s. 9; Industrial and

Provident Societies Act, 1893, *• 2^)' ^"* '^^''' so-called 'shares'

also bear little analogy to ordinary commercial shares. On the

other hand, shares in companies formed by private Acts of Parlia-

* By s. 285 of the Companies (Consolidation) Act, 1908, "share"
means " share in the share capital of the company." This effort can hardly

be described as a definition.
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ment for carrying on public or quasi-public undertakings, e. g. water-

works, railways, &c., are very like ordinary commercial shares;

being largely regulated by the provisions of the Companies Clauses

Act, above referred to. By a recent provision, companies may be

authorized to issue share warrants to bearer; with the result that

the names of the owners of the shares affected need not appear on

the register (Companies (Consolidation) Act, 1908, s. 37).]

'Preferred' 1639. A 'preference share' means a share the

"ferred''' holder of which is entitled to participate in the

shares profits of the undertaking in priority, to another class

or other classes of share-holders ; W and a * deferred

share' means a share whose holder is postponed, in

the distribution of such ^ profits, to another class or

other classes of share-holders.W Subject to the' terms

of its memorandum or articles of association, a com-

pany registered under the Companies (Consolidation)

Act, 1908, may (j^»?^/(?) create preference shares;^

but the number of deferred shares created or proposed

to be created must be stated in every prospectus issued

by or on behalf of such company.

W

(a) The term ' preference share ' is statutory (Companies Clauses Con-
solidation Act, 1863, s. 13). It is also familiar in practice,, and

has been used freely in the Courts. But there would seem to be

no authoritative definition of it.

(b) This expression is also used, though not defined, in s, 81 (a) of the

Companies (Consolidation) Act, 1908.

(c) Mcllquham v. Taylor [1895] i Ch., at p. 60, per Stirling, J.

(d) Companies (Consolidation) Act, 1908, s. 81 (a).

Stock 1640. 'Stock' differs from shares in the facts,

that (i) subject to the regulations affecting any
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particular issue, it may be held and divided into

unequal amounts of any extent,W and that (ii) no

liability for the subscription of further capital,

by calls or otherwise, can exist with regard to it.W

Any company registered under the Companies

(Consolidation) Act, 1908, may, if so authorized by

its articles, convert into stock all or any of its paid-up

shares of any denomination ;W and any company gov-

erned by the provisions of the Companies Clauses

Consolidation Act, 1845, may, in manner provi-

ded by that Act, convert or consolidate all or any

part of the shares then existing in the capital of

the company, and in respect whereof the whole

money subscribed shall have been paid up, into

a capital general stock, to be divided among the

shareholders according to their respective interests

therein.^

(a) This is the special convenience of stock, that it may be dealt with

in any amount, however small {Ex parte Copeland (1852) 2 De
G. M. & G., at p. 918, /*r Cranworth, L. J.). Of course the

term ' stock ' is applicable to bodies, no shares in which could

possibly be issued, e. g. the Commissioners of the National Debt

and the Government of a colony.

(b) That this is the essential feature of stock as distinguished from shares,

to which a liability for unpaid calls may attach, may be seen by

reference to s. jo of the Trustee Act, 1893, by virtue of which

the expression 'stock' in the statute includes fully paid-up

shares.

(c) Companies (Consolidation) Act, 1908, s. 41 (i) (c).

(d) Companies Clauses Consolidation Act, 1845, s. 61.

1641. The legal title to shares and stock in com- Transfet

panies governed by the Companies Clauses Consolida-
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tion Act, 1845, and the Companies (Consolidation)

Act, 1908, and to British Government stock, can be

acquired only by transfer registered in the books of

the company, or by transfer in the books of the Bank

of England respectively. (^) But a company limited by

shares, and registered under- the Companies (Con-

solidation) Act, 1908, may, if so authorized by its

articles of association, issue under its common seal a

w^arrant stating that the bearer ofthe warrant is entitled

to any fully paid-up shares or stock therein specified

;

and such share warrant will entitle the bearer thereof

to the shares or stock therein specified, and, on sur-

rendering it for cancellation, to have his name entered

as a member in the register of members.W

(a) Companies Clauses Consolidation Act, 1845, s. 15.

National Debt Act, 1870, s. 22.

Companies (Consolidation) Act, 1908, s. 28,

(b) Ibid., s. 37.

[It is impossible to enumerate all the statutes applicable to trans-

fers of different kinds of shares and stock; but the requirement of

registration will be found-to be universal. As to the form of trans-

fer, legal requirements are much less uniform. The shares of com-
panies governed by the Act of 1845 {supra) require a deed {ibid.,

s. 14); those under the Act of 1908 are transferable 'in manner

provided by the articles of the company' (Act of igo8, s. 22 (i.)).

Government stock may now be made transferable by deed ; and no

stamp duty is payable thereon (Finance Act, 19 11, s. 17). A cer-

tificate,* under the seal of the company, specifying any shares or

stock held by a member, h prima facie evidence of the title of such

member to such shares or stock in a company registered under the

Companies (Consolidation) Act", 1908 {ibid., s. 23). But the

register of members itself is also ' prima facie evidence of any matters

by this Act directed or authorized to be inserted therein'— which

would certainly include the ownership of shares and stock {ibid.,

s- 33)0
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1642. No share in any company governed by the No transfer

provisions of the Companies Clauses Consolidation ^^j^^//

Act, 1845, "^^y ^^ transferred, after a call has been

made in respect thereof, until such call has been paid,

as well as all calls for the time being due on any share

held by the intending transferor.

Companies Clauses Consolidation Act, 1845, s. 16.

[There seems to be no corresponding provision in the Companies
(Consolidation) Act, 1908; but such a provision in the articles of

association is now assumed unless the contrary appears (Table A,

Art. 20). As between the company and the share-holder, the person

liable to pay the call is the person whose name was on the register

when the call was made {Re National Bank of Wales [1897] ^ ^^-i
at p. 306, per Lindley, L. J.). And the transferor of shares upon

which a liability for the payment of uncalled up capital remains, may
be liable, in the event of the company being wound up within a year

of the transfer, to the extent spebified in s. 1 23 of the Act of 1908.]

1643. A good equitable title to shares or stock in Blank

companies registered under the Companies (Con- ^''""'J^''

solidation) Act, 1908, may be made, whether abso-

lutely or by way of mortgage, by the execution by

the alienor of a transfer of the shares or stock with-

out filling in the name of the alienee, and the hand-

ing of such blank transfer, and the stock or share

certificate, to the alienee.

Ex parte Sargent (1873) L. R. 17 Eq. 273.

France v. Clark (1883) 22 Ch. D. 830.

Colonial Bank v. Cady (1890) L. R. 15 App. Ca., at p. 285, /^r Lord

Herschell.

Hooper v. Herts [1906] I Ch. 549.

Fuller v. Glyn Mills [1914] 2 K. B. 168.

[And if the transferor improperly interferes to prevent the trans-

-feree getting himself registered as legal owner, he will be liable in
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damages (^Hooper v. Herts, ubi sup.). It is the unfortunate habit of

text-book writers, and even of judges, to speak of a transfer of the

kind described in this § as a 'pledge'— a practice which obscures

the true nature of the transaction. Doubtless, if the transaction is

by way of mortgage, the transferee becomes a pledgee of the docu-

ments handed over; but he also acquires title to the shares or stock

{Fry V. Smellie [191 2] 3 K. B. 282). No notice of any equitable

interest can, however, be entered on the company's register (Com-
panies [Consolidation] Act, 1908, s. 27).]

Lienfor calls 1644. A Company may have a lien on the shares

(other than fully paid shares) held by any of its share-

holders, in respect of unpaid calls, or other moneys

due from such share-holders to the company. In the

absence of provision to the contrary in the articles of

association of a company registered under the Com-
panies (Consolidation) Act, 1908, such a lien w^ill be

deemed to have arisen; and' the company may sell

the shares after fourteen days' notice, to reimburse

itself the moneys due.

Companies (Consolidation) Act, 1908, Sched. I, Table A, Artt. 9-n.

[Similarly, in the absence of special provision, the company may
refuse to register transfers of shares on which it has a lien {Ibid.

Art. 20). The right of the company to forfeit shares for non-

payment of calls (which, in the case of companies under the Com-
panies Clauses Act, 1845, is statutory (s. 29)) exists also in the

case of companies under the Act of 1908, unless the provisions of

Table A are excluded (Table A, Artt. 24-26).]

Definition of 1645. A debenture, for the purposes of this Title,

' ^""'^^ means an acknowledgment (not necessarily under

sealW) of indebtedness by an association, whether in-
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corporated or notjW and whether including a charge

on. the assets of the association, or not.W Such ac-

knowledgment must be for a specific sum of money;

but, if it includes a charge on the assets of the asso-

ciation, such charge may be made to trustees on be-

halfof a series of debenture holders, or it may be made

directly to the holder of the debenture.W

(a) B. I. Steam Navigation Co. v. Inland Revenue (1881) 7 Q. B. D.

165.

(b) In the last-mentioned case. Grove, J., remarked that he did not "re-

member the term being used otherwise than in an acknowledg-

ment of indebtedness by a corporate body" (p. 168). But the

learned judge admitted that there was no official definition of the

term 'debenture'; and, as a matter of fact, 'debentures' are

sometimes issued by non-corporate associations. Indeed it is not

certain that an individual cannot issue debentures. Even the

use of the word 'debenture' is not essential (^Edmonds v. Blaina

Furnaces Co. [1887] 36 Ch. D., at p. zzo, per Chitty, J.).

(c) Edmonds v. Blaina Furnaces Co., ubi sup., at p. 2ig.

"Jackson V. Rainford Coal Co. (1896) 2 Ch., at p. 344, per

Chitty,].).

[In fact the document decided in British India Steam Navigation

Co. V. Inland Revenue, ubi sup., contained no charge or agreement

to give one.]

(d) Re Uruguay, &'c. Ry. Co. (1879) n Ch. D. 372.

Re Olathe Silver Mining Co. (1884) 27 Ch. D. 278.

[Where the sum secured by the acknowledgment is an indivis-

ible sum, the security is known as a 'debenture'; where it is a di-

visible sum which may be held in any quantity not exceeding the

total amount owing by the association on the same security, it is

called 'debenture stock'.]

1646. Generally speaking, and in the absence of Pmer tois-

provision to the contrary expressed or implied in its
^^'^J'^^"-

memorandum or articles of association,W an ordinary
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trading company has the right to borrow money for

the purposes of its business, and to issue debentures

therefor.W

(a) Re General Provident Co. (1869) 38 L. J. Ch. 320.

[The head note of this report is far too wide.]

(b) Australian Auxiliary Co. v. Mounsey (1858) 4 K. & J. 733.
Bryon v. Metropolitan Co. (1858) 3 De G. & J. 123.

[These two cases were expressly followed in General Auction Co.

V. Smith [1 891] 3 Ch. 432, where, however, it was not proposed to

issue debentures. Apparently, public undertakings governed by the

Companies Clauses Acts have no power to borrow on debentures

without express authorization (Companies Clauses Act, 1863,3. 22).

Special authority in the memorandum or articles of association is also

required for charging uncalled capital {Ke Pyle Works (1890) 44
Ch. D. 534; Newton v. Anglo-Australian Invest. Co. [1895] A. C.

244). 'Reserve capital' (i.e. capital which can only be called up

in the event of the. association being wound up) cannot be charged

by an issue of debentures (Companies (Consolidation) Act, 1908,
s. 59; Re May/air Property Co. [1898] 2 Ch. 28); and the capital

of a company limited by guarantee is in a similar position (Re Irish

Club Co. [1906] W. N. 127). But a company governed by the

Companies Clauses Act, 1 845, which has power by its special Act to

borrow on mortgage or bond, has power to charge its uncalled cap-

ital (Act of 1845 s. 38).]

Floating 1647. Where debentures comprise a charge on the
(f>orge

assets of an association, such charge may be a fixed

charge on specific assets, or it may be a 'floating

charge ' on the assets of the association generally,

present and future, or it may comprise both such

kinds of charges. A floating charge will become a

fixed charge on the assets then actually belonging to
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the association, on the occurrence of the event or

events agreed upon as fixing the charge.

Governments Stock v. Manila Ry. Co. [1897] A. C, at p. iS.per Lord
Macnaghten.

Re Yorkshire Woolcombers'' Association [1903] 2 Ch., at p. 295, per
Romer, L. J.

Cox Moore v. Peruvian Corpn. [1908] i Ch. 604.
Evans v. Rival Granite Quarries [19 10] 2 K. B., at p. ^^g, per Buck-

ley, L. J.

De Beers v. British S. A. Co. [igiz] A. C. 52.

[A mere charge, even on specific assets, would only bind such
assets in equity, i. e. as against persons acquiring them with knowl-
edge of the charge, and against persons not acquiring the legal

title. [In re Morrison [1914] i Ch. 50.) But, in fact, a debenture

trust deed usually comprises a legal conveyance of specific assets.

Inter se, debenture-holders presumably rank in order of date; unless,

as is common though not essential (Levy v. Abercorris Slate Co. (1887)

37 Ch. D., at p. 26^, per Chitty, J.), the debentures are issued in

a series, and it is provided that all in the series shall rank pari passu.

If an earlier series of debentures comprises a floating charge on

future-acquired assets, and a later series a specific charge on assets

acquired between the two dates, but subject to the rights of the

earlier series, the floating charge of the earlier series will, as respects

such assets, take priority over the specific charge of the later (Re
Stephenson &" Co. (1912) 107 L. T. 33).]

1648. Debentures issued by companies governed Registration

either by the Companies Clauses Act, 1863, or by »/'^^^^»/«'-"

the Companies (Consolidation) Act, 1908, must

be registered in compliance with the terms of those

statutes respectively.W Unregistered debentures of

the latter class of companies will be void against the

liquidator or any creditor of the company.W Any

mortgage debenture secured upon land or charges

thereon within the meaning of the Mortgage De-
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benture (Amendment) Act, 1870,^ by any com-

pany governed by the provisions of the Companies

Act, 1908, must be registered with the Registrar of

the Land Registry and be duly indorsed by him

;

otherwise it will not create a* charge on the registered

securities of the company.

W

(a) Companies Clauses Act, 1863, s. z8. (Apparently, in such cases,

the company keeps the registei;, which is, however, open to in-

spection by certain classes of persons,)

Companies Act, 1908 s. 93. (In these cases, the register is kept

by the Registrar ofJoint Stock Companies.)

(b) Ibid. Apparently, ip the case of companies governed by the Com-
panies Clauses Acts, there is no penalty for &ilure to register.

(c) See s. 4 of that Act for the list of seci^rities included.

(d) Mortgage Debenture Act, 1865, s. 33. (The company must keep

a register of the securities which are registered at the Land Reg-

istry as being securities on which it is entitled to raise money by
debentures (s. 27).)

Foreclosure 1649. Debenture-holders of a company incor-

holderf''''
Pirated under the Companies (Consolidation) Act,

' 1908, having a direct charge (fixed or floating) on

the assets of the company, have, in addition to the

ordinary remedies of a person having a charge on

property {ante Sect. IV, Tit. Ill, § 1423) the right

to foreclose the property included in the charge.W

But holders of debentures secured by a covering deed

in favour of trustees {ante, § 1645 n.) are only entitled

to a decree for the appointment of a receiver, enquiry

as to amounts due to the various classes of deben-

ture-holders, and directions for realization ;
C") and

no order for foreclosure can in any case be made,
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unless all the debenture-holders entitled pari passu

demand it.W

(a) Welch v. National Cycle Co. [i886] W. N. 96.
Sadler v. Worley [1894] 2 Ch. 170.

[In the case of a floating charge, Lord Atkinson, in De Beers v.

B, S. A. [19 1 2] A. C, at p. 70, expressed an opinion adverse to the

possibility of foreclosure. And it seems extremely doubtful whether

the rule applies to a public undertaking specially authorized by

statute ; even wrhen carried on by a company incorporated under

the Companies Act. At any rate, the Court refused to order a

sale in such a case [Blakerw. Herts & Essex Waterworks Co. (1889)
41 Ch. D. 399) ; and it seems quite clear that neither foreclo-

sure, nor sal6, nor semble, even the appointment of a manager, can

be obtained against a company carrying on a public undertaking

under the Companies Clauses Act, 1845 {Gardner v. L. C. y
D. R. (1866) L, R. 2 Ch. App. 201).]

(b) The proper form of action is by one or more holders on behalf of

themselves and the others (see the form in Palmer, Company Pre-

cedents, I, 1354). The trustees should be made defendants

{Mortgage Insurance Corpn. v. Canadian Co. [1901] 2 Ch. 377).
In the case of companies issuing debenture stock under the Com-
panies Clauses Act, 1863, the right to a receiver is statutory in

certain circumstances {ibid, ss. 25, 26).

(c) Re\Continental Oxygen Co. [1897] i Ch. 511,

1650. Subject to the terms of the debenture. Enforcement

a debenture-holder is entitled to commence proceed- °^ '
'""^''"

ings to enforce his security

—

(a) when the payment

of principal is in arrear/*)
(J))

when it can be proved

to be in jeopardy, whether payment is in arrear, or

not.W

(a) Wallace v. Universal Automatic Machines Co. [1894] 2 Ch. 547.

[It seems doubtful whether the mere fact that interest is in

arrear, is sufficient.]
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(b) ^1? Panama Co. (1870) L. R. 5 Ch., at p. ^zz, per Giffard, L. J.

Hodson V. The Tea Co. (1880) 14 Ch. D. 859.

Re Crigglestone Coal Co. [1906] i Ch. 523.

[The most obvious way of proving that the security is in danger

is by showing that the association is being wound up. But it is not

the only way.]

Transfer of
debentures

1651. A mortgage debenture created under the

provisions of the Mortgage Debenture Act, 1865,

may be transferred by indorsement in the form

specified in the Schedule to that Act.W Debenture

stock created under the provisions of the Companies

Clauses Act, 1863, is transmissible and transferable

in the same manner as other stock of the company,

and has in all other respects the incidents of personal

estate.W A debenture payable to bearer is a negotiable

instrument, and passes by delivery, independently of

equities. (=)

(a) Mortgage Debenture Act, 1865, s, 37, Sched. (Form E).

(b) Companies Clauses Act, 1863, s. 23.

(c) Bechuanaland Co. v. London Trading Bank [1898] 2 Q. B. 658.
Edelstein v. Schuler [1902] 2 K. B. 145.

\Semble : other debentures are transferable in the same manner as

choses in action generally (See post., Sect. XIV). Would the rule in

the text apply to debentures of a private company not dealt with on
the Stock Exchange ? ]

Redemption 1652. An association which has issued debentures
of debentures • 1 ^ r -^
•^ comprising a charge on any part ox its assets, may re-

deem them at any time after the day fixed for pay-

Digitized by Microsoft®



SHARES, STOCKS, AND DEBENTURES 1013

ment of the sums for which the debentures are

security ; and any ' clog ' on the equity of redemption

[ante. Sect. IV, Tit. II, § 141 5) will be void.W But

a debenture issued by a company registered under the

Companies (Consolidation) Act, 1 908, may, by its

express terms, be made irredeemable, or redeemable

only on the happening of a contingency, however re-

mote, or on the expiration of a period, however long-C")

(a) Samuel y. Jarrah Corporation [1904] A. C. 323.

British S. Africa Co. v. De Beers [1910] 2 Ch. 502.

[Some doubts were thrown on the applicability of the doctrine

of ' clog ' to debentures creating only a floating charge, in the House
of Lords on the hearing of the appeal in the De Beers Case ([19 12]

A. C, at p. 70, ^r Lord Atkinson, at p. 71, per Lord Halsbury, at

p. 73, per Lords Loreburn and Gorell). Lord Atkinson, however,

based his doubt at least partly on the argument that a debenture-

holder had no right of foreclosure— an argument inconsistent with

decided cases {ante., § 1649) ; and the Court of Appeal, in Kreglin-

ger V. New Patagonia Co. (191 3) XXIX T. L. R. 464, considered

itself bound by the earlier decisions to hold that the doctrine of the

' clog ' applied to a floating charge. On appeal to the House of

Lords, that decision was reversed, but without reference to the

applicability of the doctrine ([1914] A. C. 25).]

(b) Companies (Consolidation) Act, 1908, s. 103.

1653. Notwithstanding the provisions of Bk. II, Contract

Pt. II, Sect. Ill, Tit. II, § 444, ante, a contract with J/f/JJ
a company registered under the Companies (Consoli-

dation) Act, 1908, to take up and pay for any

debentures of the company, may be enforced by an

order for specific performance.

Companies (Consolidation) Act, 1908, s. 105.

'
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[Generally speaking, a contract to lend or borrow money is not

specifically enforceable ; and this doctrine was applied to a contract

to take up debentures (S. A. Territories v. Wallington [1908] A. C.

309). The change in the law indicated in the text was made by

the Companies Act, 1907, s. 16.]

Scrip 1654. A 'scrip certificate' is a written acknowl-

edgment by the promoters of a company, or under-

taking, or loan, of the right of the person named in

it, or the holder of the certificate, to a specified num-

ber or amount of shares, stock, or debentures. Such

certificate may be ejther absolute, or conditional

upon some event happening ('provisional certifi-

cate'). Where the certificate is in favour of the

' holder,' the benefit of such certificate is legally trans-

ferable by mere delivery of the certificate.

Barclay's Case (1859) 26 Beav. 177.

Mexican and South African Co. (1859) 4 De G. & J. 544.

[Generally speaking, ' scrip ' is a temporary arrangement, only

resorted to during the formation of a company, or the flotation of

stock, loans, or debentures ; and it is doubtful whether ' scrip-

companies '— i. e. so-called companies the bulk of whose members
never actually take up their shares, would not be ordered to be wound
up under s. 129 (vi) of the Companies Act, 1908 {Princess of Reus

s

V. Bos (187 1) L. R. 5 H. L., at pp. 201-2, per Lord Cairns). - The
important point is, of course, that a mere scrip-holder cannot, except

in special circumstances, be made a contributory in the winding up
of the company {Ormerod's Case (1867) L. R. 5 Eq. no). It is

stated' generally in Lindley on Companies (6th ed., p. 650), that scrip

is transferable by delivery of the certificate. But the cases quoted

were concerned with certificates to ' holder.']
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TITLE V— PATENTS AND DESIGNS

1655. A patent, for the purposes of this Title, Definition

means the exclusive right of making, using, exer- "fP"'''"

cising, and vending a manufacture new w^ithin the

realm.W Such a right can only be granted to the true

and first inventor or inventors of such manufacture,

and for a period not exceeding sixteen years ;
^^^ but,

in the discretion of the Court, the period may be

extended for a further time not exceeding ten

years.('=) All other monopolies of buying, selling,

making, and working, or using anything within the

realm, and all other monopolies of any kind, are,

unless authorized by Act of .Parliament, utterly

void.W

(a) i. e. within the United Kingdom and the Isle of Man (Brown v.

Annandale (1842) 8 CI. & F. 437 ; Patents and Designs Act,

1907, s. 14).

(b) Statute of Monopolies (1623) ss. i, 6.

Patents and Designs Act, 1907, s. 17 (i) ; 1919, s. 6.

(c) Act of 1919, s. 7. (The extension is usually only for five years ; but
' in exceptional cases ' it may be up to ten, ihii. (2). A patent

may be extended as to one or more of its clauses {^e Lodge's Patent

[i9ii]2Ch. 46)).

(d) Statute of Monopolies (1623) s. i.

[The granting of patents was, at one time, subject to much
abuse; and the matter roused great feeling, which finally found its

expression in the statute of 1623. This statute is still in force as

the basis of patent law; and the definition of 'invention' is, in the

latest legislation (Act of 1907, s. 93) still incorporated by reference

to it. But a somewhat careless judicial interpretation of the per-

missive clause of the old statute (s. 6) led to further abuses, which
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have been recently remedied by the provision set out in § 1660 (iii)

post. In theory, a patent is a privilege voluntarily granted by the

favour of the Crown (Act of 1907, s. 97). In fact, it is claimable
as of right by any applicant w^ho fulfils the prescribed conditions

(Act of 1907, ss. I—13), as amended by s. 5 and Sched. of Act of

1919).

Infringe-

ment of

patent

1656. The owner of a lawful patent ('patentee')

has 2i prima facie right to recover damages, or to have

awarded in his favour an injunction against future

infringements, against any person who infringes his

monopoly, within the United Kingdom and the Isle

of Man.(*) But where a defendant proves that, at the

date of the infringement, he was not aware, and had no

reasonable means ofmaking himselfaware, ofthe exist-

ence of the patent, the patentee will not be entitled to

recover damages in respect of the infringement.^

(a) Patents and Designs Act, 1919, s. 10. (Since the passing of the

Chancery Amendment Act, 1858, the patentee has been able to

obtain all his remedies in a single action. Before the passing pf

the Patents Act, 1919, the patentee; could also ask for an account

of his rivals' sales, with a view to claiming the profits ; and it is not

quite clear that the Court may not, even now, award him this

remedy in the exercise of its discretion.)

[It has previously been pointed out (ante^ Bk. II, Pt. Ill, Sect.

Ill, Tit. IV. § 891 n.) that a threat of an action for infringement,

not duly followed up, is itself a ground of action by any person

aggrieved (Act of 1907, s. 36).]

(b) Patents and Designs Act, 1907, s. 33.

Definition 1657. Any unlicensed making, (') using,W or sell-

of infringe- fng W of a patented article, or any other act which in
ment ^

<. 1 .

fact makes use of the invention protected by the
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patent/"") is, prima facie, an infringement of such

patent.

(a) Sykes v. Howarth (1879) '^ Ch. D. 826.

[The making must be for use or sale, not merely for experiment

{Frearson v. Loe (1878) 9 Ch. D., at pp. 66-67, /)frjessel, M. R.).]

(b) Nobers Explosives Co. v. Jones (1881) 17 Ch. D., at p. 741, per

James, L. J.

Saccharin Co. v. Jackson (1903) 20 R. P. C. 611.

(c) Mere exposure for the purposes of sale is sufficient to amount to an

infringement {British Motor Syndicate v. Taylor &' Sons [1901]
I Ch. 122).

(d) Nobel's Explosives Co, v. Anderson (1894) 11 R. P. C, at p. 128,

per Romer, J.

1658. A patent binds the Crown to the same ex- Patent binds

tent as it binds a subject; except that any Government ^'''^"

department may use the invention protected by it on

such terms as may be agreed, w^ith the approval of the

Treasury, between the department and the patentee,

or, in default of agreement, on such terms as the

Treasury may settle, after hearing all parties in-

terested, and that, where an invention has been

recorded or tried by or on behalf of a Government

department, such invention may be used by the

Crown without license or royalty, unless it was in

fact communicated by the patentee.

Parents and Designs Act, 1919, s. 8.

1659. A patentee may grant licenses to any persons £,•

to exercise his invention ;
W and such persons will

Digitized by Microsoft®



ioi8 LAW OF PROPERTY

not, whilst acting in accordance with the terms of

such licenses (express or implied), be guilty of in-

fringing the payment. ^''^

(a) There seems to be no statutory authority for this proposition ; but

it is implied throughout the Acts.

(b) Certain conditions cannot be included in licenses (Patents and Designs

Act, 1907, s. 38). And a license to sel], or a sale by a patentee,

includes an implied license to the purchaser to sell again (M- Gruther

V. Pitcher [1904] 2 Ch., at p. 312, per Cozens-Hardy, L. J.).

[Any patent may, at the request of the patentee, be indorsed
" licenses as of right "

; and then any person can demand a license

on terms to be settled by the Comptroller. The holder of a patent

so indorsed- only pays half renewal fees (Act of 1919, s. 2).]

Revocation 1660. A patent may also be revoked on one or

ofpatent more of the following grounds, viz.:—
(i) that it was granted, in the first instance, for

an invention not satisfying the require-

ments of the Statute of Monopolies, or to

a person not entitled to the grant;

Patents and Designs Act, 1907, s. 25 (3).

(ii) that it was irregularly obtained;

Nuttally. Hargreat/es [1892] i Ch. 23.

(iii) that there has been an abuse of the rights

granted thereby.

Patents and Designs Act, 1919, s. I.

[Such an abuse is deeraed to have taken place when, after four

years from its date, the patent is not being worked on a commercial
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scale In the U. K., or such working is being hindered by importa-

tion of the article by the patentee or with his connivance, or the

demand for the article in the U. K. is not being fairly met, or if

licenses are being unfairly withheld or granted only on unreason-

able terms (ibid.). But the Comptroller need not take the extreme
step of revoking the patent. He may order it to be subject to
" licenses as of right " (ante, § 1659, ^Oj °^ ^^7 order a license to be
granted to the applicant on terms as to raising capital for develop-

ment, &c. (ibid.). Generally speaking, an objection to the validity

of a patent, or a claim for its revocation, may be taken or made
either as a defence to an action for infringement (Act of 1907, s. 25),

or by petition to the Court (ibid.), or by application to the Comp-
troller (ibid., s. 26), subject to an appeal to the Court (ibid., ss. 26 (4),

27 ; Act of 1919, s. i).]

1661. A patent lapses if the patentee fails to pay Lapse of

the prescribed fees within the prescribed times :
W ^'"^"'

but, if the failure to pay was tinintentional/'') the pat-

ent may be restored by the Comptroller on the appli-

cation of the patentee, after due notice to the public,

and with due protection to persons who may have

availed themselves of the subject-matter of the patent

after it was announced as void in the Official Journal.^

(a) Patents and Designs Act, 1907, s. 17 (2).

(b) Hid. s. 17 (3).

Jie Land's Patent [1910] 2 Ch. 236.

[The Act merely requires that the application shall state that the

non-payment was unintentional. But the decision covers the view

in the text.]

(c) Patents and Designs Act, 1907, s. 20 (5) ; 1919, Sched.

1662. {Semble) the legal title to a patent can only Assignment

be assigned by deed. But an equitable assignment of "ff^''"^
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a patent, being in writing, may be entered on the

Register of Patents.

Re Casefs Patents [1892] I Ch. 104.

[It seems curious that the Act is silent on the form of assign-

ment; and the expression of opinion by the Court in the case

quoted was really obiter as regards the first proposition in the §.

The Register is only prima facie evidence of title (Patents and

Designs Act, 1907, s. 28 (3) ) ; but proprietors, mortgagees, and

licensees must now register their titles, though unregistered equitable

rights may still be enforced, on equitable principles (Act of 1919,

s. 16).]

Design 1663. A 'design,' as referred to in this Title,

means a new and original design for the pattern,

shape, configuration, or ornament, or for any two

or more of such purposes, of any article of manu-

facture or substance (not being a design for a sculp-

ture within the protection of the Copyright Act,

191 1 [post, Tit. VII)), which design is registered

under the provisions of the Patents and Designs

Act, 1907.

Patents and Designs Act, 1907, ss. 49, 93.

[The fact that the design has been confidentially disclosed and

subsequently pulilished in breach of good faith before registration,

and even the acceptance of a first' and confidential order for goods

bearing a textile design intended for registration, will not be fatal to

the application to register {ibid. s. 55). Neither will the fact that

the design, or goods made from it, has or have been exhibited at a

certified industrial exhibition ; if due notice of the applicant's inten-

tion to exhibit has been given to the Comptroller of Patents, and

the application for registration has been made within six months of

the opening of the exhibition (ibid. s. 59).]
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1 664. Such registration confers in the first instance M'^' "f

copyright in the design for a period of five years from
^^^"

its date ; and such copyright will, on due application

and payment of the prescribed fees, be renewed for a

second and third period of five years.

Ibid. s. 53.

[The applications for registration and renewal are made to the

Comptroller of Patents, subject to an appeal to the Board of Trade
{ibid, s. 49).

J

1665. During the existence of such copyright, or Protection oj

such shorter period (not being less than two years ''JS'I"^''^

from the date of registration) as may be prescribed,

the design is not open to inspection by the public

;

but any person furnishing sufficient information to

enable the Comptroller of Patents to identify the

design, and paying the prescribed fee, is entitled to

be informed whether registration still exists, and in

respect of what classes of goods, and of the date of

registration, and of the name and address of the

proprietor of the design.

'

Ibid. ss. 56, 57.

1666. If, during the" existence of such copyright, infringe-

any person [semble, within the United Kingdom or '"^"* 'f

the Isle of Man), except with the license or written

consent of the registered proprietor of the design, for

the purposes of sale applies, or causes to be applied, to
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any article in any class of goods in respect of which

the (design is registered, the design itself or any

fraudulent or obvious imitation thereof, or if, know-

ing that any such design or imitation has been applied

without the consent of the registered proprietor of

the design, any person publishes pr exposes, or causes

to be published or exposed [for sale, such article,

such person will be liable to pay to such registered

proprietor a sum not exceeding j[S'^t recoverable

as a simple contract debt, or, at the option of the

registered proprietor, to an action for damages and

an injunction,

Jilti. s. 60.

But:—
(i) the total sum recoverable as a simple con-

tract debt in respect of any one design will

not exceed ^100;

Hid.

(ii) the registered proprietor will not be able to

recover any penalty or damages in respect

of a breach of copyright of such design,

unless he has caused (or shows that he took

all proper steps to ensure such result) each

article delivered by him bn sale, to which

such design has been applied, to be marked

with the prescribed mark, words, or figures,

denoting that such design is registered, or

unless he shows that the infringement in

question was committed after the infringer
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knew, or had received notice, of the exist-

ence of the copyright in such design. ^

Ibid. s. 54.

[The provision as to 'threats actions' applicable to patents (ante,

§ 1656, n.), is applicable also to registered designs (s. 61); and

registration may be cancelled at any time by the Comptroller, sub-

ject to appeal, on the ground that the design is not used for manu-
facture in the United Kingdom to a reasonable extent, though it is

so used abroad, or on the ground that the, design had been published

in the U. K. before registration (Act of 1919, s. 14).]

1666a. a registered design binds the Crown in the Rights oj

, . Ti 1 • r Crown
same manner as a subject. But the provisions 01

§ 1658 {ante), with regard to user of patents by

Government departments, apply also to registered

designs.

Patents and Designs Act, 1919, s, 15.

1 667. Semble, the proprietorship of a registered Transfer of

design may be assigned by deed, writing, or word of '^"

mouth ;W but the assignee cannot sue in respect of al-

leged infringement of the design, until he is entered

as proprietor on the Register of Designs.

W

(a) There is nothing in tne statute or rules requinng the assignment to
,

be in any particular form ; but, possibly, the provisions of the

Judicature Act, 1 873, s. 25 (6) {post. Sect. XIV, Tit. I, § 1698),
may by implication require a writing.

(b) Woolley V. Broad [1892] i Q. B. 806.

LI
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, TITI,E VI-^TRADE MARKS, TRADE NAMES,
AND GOODWILL

Trade mark 1668. A trade mark, for the purposes of this Title,

means any distinctive device, sign, or badge, used or

proposed to be used upon or in connection with goods,

for the purpose of indicating that such goods are the

goods of the proprietor of such device, sign, or badge,

by virtue of manufaqture^ selection, certification, deal-

ing v^ith, or offering for sale.

Trade Marks Act, 1905, s. 3.

Registration

of trade

marks

1669. A trade mark which satisfies the require-

ments of the Trade Marks Act, 1 905-1 9, may be regis-

tered in the Register of Trade Marks at the Patent

Oftice. Such mark is then known as a * registered

trade mark.'

., Il(i,d,ps. 3, 4, 12-18.

[The qualifications of a registrable trade mark arfe set out in

ss. 8-1 1 of the Act of 1905. The chief requirements are that it

must be (i) applicable only to particular goods or classes of goods,

(ii) distinctive (identical or closely resembling trade marks cannot be

registered (s. 19)), (iii) not deceptive, immoral,- or scandalous. A
trade mark may be limited to one or more colours ; butj in the ab-

sence of express limitation, it will be deemed to apply to all colours

(s. 10). There is an attempt in the Act (s. 9) to set out the alter-

native forms, one of which a registrable trade mark must assume;

but the definitions are so wide as to include almost every possible

form, except a name or signature to which the applicant is in no way
.t J
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entitled, and ordinary words which have a direct reference to the

character or quality of the goods, or are in their ordinary signification

geographical names or surnames (Uneeda Trade Mark [190 1] i Ch.,

550; affd. on appeal). 'Invented words' are expressly authorized

(s. 9 (3)) ; and an applicant's own name may, in certain circum-

stances, be sufficiently distinctive to be registered {Teofani Co. v.

Teofani [1913] 2 Ch. 545). But letters of the alphabet, at any rate

unless they are of a peculiarly distinctive character, cannot be regis-

tered as a trade mark {Re Du Cros [191 3] A. C. 624). By the

amending Act of 1919, " any " mark may be registered in Part B of

the Register, if it has been bon&fide used in the U. K. for two years

by its alleged proprietor ; and such registration is frima facie

evidence of the exclusive right of the registered proprietor to the

user of the mark (ss. I—4).]

1670. The registration of a trade mark operates for Renewal of
• jrr.. J i_ jr registration

a period or rourteen years, and may be renewed irom ^°^ remedies

time to time for a similar period before the expiration

of the previous renewal.W During the continuance

of any such period, the proprietor of a valid registered

trade mark C") has the exclusive right to the use, in

the United Kingdom and the Isle of Man,W of such

trade mark, upon or in connection with the goods in

respect of which it is registered ; and [semble) in the

case of any infringement of his exclusive right by an-

other person, may bring an action for damages or an

account and an injunction, in the same way as for any

other tort of the like nature.^"*)

(a) Trade Marks Act, 1905, ss. 28, 30.

[When a trade mark has been allowed to lapse, it may be re-

registered at any time within a year from its removal from the regis-

ter ; unless the Registrar is satisfied that there has been no hona fide

user of it during the two years immediately preceding the removal

(s. 31)-] "

(b) The validity of a trade mark may be disputed either (i) on the ap-

plication to register (s. 14), or (ii) in an action for infringement,

LL2
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User of own
name, etc.

or (iii) on a special application for removal from the register

(s. 35). But registration is prima facie, anA, after seven years

(except where it has been obtained by fraud or the mark is im-

moral or scandalous) conclusive evidence of validity (ss. 40, 41) ;

and, where the validity of a registered trade mark has been un-

successfully impeached in legal proceedings, the Court may grant

a certificate of validity which, in subsequent proceedings alleging

invalidity of that mark, will entitle the proprietor, if successful, to

full costs as between solicitor and client (s. 46). No trade mark

registered prior to 1 ith August, 1905, which would be registrable

under the Act of 1905, can be removed on the ground that it

was not properly registrable under the Acts in force at the date

of its registration (s. 36).

(c) Trade, lyiarks Act, 1905, s. 70.

(d) Ibid. %. 42. (But no damages or account will be awarded unless

fraud on the part of the defendant is proved {Slazenger y. Spald-'

ing.\\^\o\ I ph. 257).)
•

'

;

[The Act- is singularly reticent on the subject of infringement

;

but, presumably, any breach of the rights conferred by the Act

would be a tort, and, as such, would entitle the proprietor to the

usual remedies for a tort. As regards marks registered in Part B,

no relief is to be granted "in respect of such registration," against

liser not calculated to deceive (Act of 1919, s. 4).]

1671. No registration under the Trade Marks Act,

1905, will interfere with any bona fide use by a person

of his own name or place of business, or that of any

of his predecessors in business, or the use by any person

oi ^xx^ bonafide description of the character of quality

of his goods^;

Trade Marks Act, 1905, s. 44.

[For a similar point in connection with 'passing off' cases, see

post., § 1675.]

Removal 1672. A trade mark may be removed from the
from register

register On, the application of any person aggrieved,

on the ground that it was not properly capable of

registration, or on the groiind that it was registered
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by the proprietor or a predecessor in title without any,

bona fide intention to use it in connection with

such goods, or that there has in fact been no such

bona fide user within five years prior to the application.

Trade Marks Act, 1905, ss^ 35, 37.

[In the latter case, the application may be defeated by showing

that the non-user is due to special circumstances in the trade (ibid.).]

1673. A registered trade ma^k is assignable and Transfer of

transmissible only in connection with the goodwill """"^^ '^""^

impost, §§ 1676—1680) of the business concerned in the

goods for which it has been registered; and it de-

termines with such goodwill.W The assignee or

other acquirer of the trade mark is entitled to be

registered as proprietor, on proving his title to the

satisfaction of the Registrar ;
^'^ and he cannot (with-

out leave of the Court) give any documentary transfer

in evidence, unless it has been registered. ^')

(a) Ibid. s. 22.

[Upon a dissolution of partnership, or withdrawal from business,

of a registered proprietor, the Registrar may, subject to an appeal to

the Board of Trade, sanction the apportionment of his registered

trade marks (s. 23).]

(b) Ibid. s. 33.

[No special form of assignment is, apparently, prescribed, either

by the Act or the Rules. But no trust can be registered (s. 4).]

(c) Trade Marks Act, 1919, s. 11.

1674. No person may take any proceedings to unregistered

prevent, or recover damages for, any infringement of "''"'* "^"^^^

an unregistered trade mark ; other than a trade mark
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in use before 13th August, 1875, which has been

refused registration under the Trade Marks Act,

1905.
, ^ Trade Marks Act, 1905, s. 42.

[The date is, of course, that of the passing of the Trade Marks
Act, 1875, which first, gave statutory recognition to trade marks.

The history of trade marks is one of the clearest examples of the

way in which an equitable jurisdiction for the prevention of fraud

gives rise to new forms of property. For the most part, the statu-

tory provisions adopted the rules evolved by the Court of Chancery

;

but, obviously, not entirely, otherwise the old trade marks could have

been registered under the statute. Leading cases are Leather Cloth Co.

v. American Leather Co. (1865) H. L. C. 523; Liehig's Extract of

Meat Co. v. Hanhury (1867) 17 L. T. 298 ; and Raggett v. Find-

later (1873) L- -^^ ^7 ^1" 29 ('nourishing stout'). But the subject

is not of sufficient interest to warrant detailed treatment.]

'Passing off' 1675. Independently of the proprietdrship of any

trade mark, a person whose name, description, signs,

labels, or goods is or are imitated so closely by a rival

in business as to lead the public to bfelieve that it

is purchasing such person's goods, is entitled to take

proceedings to stop such imitation, and for an ac-

' count of profits or for damages.^ It is not necessary

for him to prove that the defendant's conduct was,

in fact, fraudulent.W [Semble) the mere use of the

defendant's own name cannot amount to a ' pass-

ing off.' «
(a) Thompson v. Montgomery [1891] A. C. 217.

Reddaway v. Banham [1896] A. C. 199.
Powell w. Birmingham Vinegar Co. [1896] 2 Ch. 54.

[The right to take such proceedings is expressly reserved by the

Trade Marks Act, 1905, s. 45. Even the fact that a patent once
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held by the plaintiff for the goods in question has been revoked, will

not, necessarily, be fatal to a ' passing off' action {Edge v. Niccolh

[igiiJA. C. 693).]

(b) Millington v. Fox (1838) 3 Myl. & Cr. 338.
Saxlehner \. Apollinaris Co. [1897] i Ch. 893.
Bourne v. Swan &- Edgar, Ld. [1903] i Ch. at p. 227, per

Farwell, J.

[It would appear that, where the defendant has not been guilty of

fraud, no account or damages will be awarded against him (EdeUten v.

Edekten (1863) i De G. T. & S., at p. 199, /i^r Lord Westbury, C,

followed by Lord Blackburn in Singer Manfg. Co. v. Long (1882)

L. R. 8 App. Ca., at p. 31).]

(c) Burgess v. Burgess (1853) 3 De G. M. & J. 896.

Turton v. Turton (1889) 42 Ch. D. 128.

Brittsmeady. Brinsmead {i^ii) XXIX T. L. R. 706 (C. A.).

[There is a considerable difference on the last point between an

individual and a corporate defendant. Inasmuch as a corporation's

name is artificially acquired, it is much easier to persuade the Court

that it has been adopted or used for unfair objects than in the case

of a birth name [Brinsmead v. Brinsmead {Limited) (1896) XIII
T. L. R. 3 (C. A.) ; Kingston, Miller l^ Co. v. Kingston & Co. [igi 2]
I Ch. 575). But where a patent has expired, even if the patented

article has been sold under a specific description (not containing the

plaintifFs name), the plaintiff cannot prevent the sale of it by rivals

under the same description {Linoleum Co. v. Nairn (1878) 7 Ch. D.

835). And an attempt to do so by registering the description as a

trade mark will be defeated {Re Ralph (1883) 25 Ch. D.,at p. 199,
per Pearson,

J. ; Magnolia Metal Co. [1897] 2 Ch. 371 ; Re Gestetner

[1908] I Ch. 513 ; Trade Marks Act, 1919, s. 6 (i) ).]

1676. The goodwill of a business or undertaking Goodwill

is the benefit of the trade connection, and other inci-

dental advantage^ of such business or undertaking.^

Goodwill may exist apart from any site or buildings. ('')

(a) Pottery. Commissioners ef Inland Revenue (1854) 10 Exch. 147.
Churton v. Douglas (1859) Johns. 174.

Trego V. Hunt\\%()fi\ A. C. 7.
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[It must, of course, be remembered, that the acquisition of good-

will does not of itself include the current rigjits and liabilities of the

business.]

(b) This was for some time doubted, owing to a definition by Lord

Eldon in Cruttwell w. Lye (1810) 17 Vesey, at p. 346. But,

while it is obvious that the goodwill of certain businesses, e. g. a

publican's, would have little value apart from the premises on

which they were conducted, it is equally clear that the value of

the goodwill of others, e. g. a newspaper or a professional prac-

tice, is largely independent of the precise buildings in which they

may hitherto have been carried on. This fact is fully recognized

by the cases quoted above.

['Goodwill' may be regarded as property at its vanishing point;

for it is clear that the purchaser of 'goodwill' can neither (a) com-
pel the customers of the former proprietor to continue to deal with

him, nor (b) prevent strangers, or even (subject to §§ 1678, 1679)
the vendor, competing with him for the business of such customers.

Nevertheless, the importance of established custom and habit in busit-

ness affairs is so great, that large sums of money are constantly paid

for the mere chance of securing the consequences of them. The
Court of Exchequer was, therefore, merely recognizing facts, when
it definitely decided, in Potter v. Inland Revenue, ubi sup., that good-

will was 'property'.]

Right ofpur- ^Qrjrj
^j^g voluntary sale of the goodwill of a

chaser to use -' °
name of business entitles the purchaser to use the name or style

of such business so long as it is carried on by him.

Levy V. Walker (1879) 1° ^Ih. D. 436.
Burchally. Wilde \\^od\ i Ch. 551.

Tozensend -v . Jarnian [1900] 2 Ch. 698.

[The purchaser must not, however, use the vendor's name in

such a way as to expose the vendor to personal liability (Thynne v.

Shove (1890) 45 Ch. D. 577).]

vendor

Soliciting 1678. The voluntary vendor of the goodwill of a

customers of
jjjjgijjggg y^{)\ not be allowed to solicit the customers

old business

of such business, and will be restrained from doing any
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1

acts which will enable him to do so.W But he cannot,

in.the absence ofexpress agreement,^ be restrained from

carrying on a similar business on his own account;W and

a bankrupt, the goodwill of whose business has been

sold by his trustee without his concurrence, may both

carry on a rival business and solicit his old customers.

W

(a) Trigo V. Hunt [1896] A. C. 7.

Gillingham v. Beddow [1900] 2 Ch. 242.

Curl\. Webster [1904] I Ch. 685.

[A person who enters into partnership on the terms that the

goodwill of the business shall belong to the other partners, is in the

same position as a vendor for this purpose {Trego v. Hunt, ubi sup.).

Curl y. Webster shows that, even after the old customers have vol-

untarily returned, he must not solicit them.

J

(b) And, of course, any such agreement will be 'in restraint of trade,'

and, as such, only valid if it is reasonable (ante, Bk. I, § 96).

(c) Churton v. Douglas (1859) Johns. 174.

Johnson v. Helleley (1864) 2 De G. J. & S. 446.

(d) Cruttwellv. Lye (18 10) 17 Ves. 335.
Walker v. Mottram (1881) 19 Ch. D. 355.

Jennings v. Jennings [1898] i Ch. 378.

1679. The voluntary vendor of the goodwill of a Vendor using

business will also be prevented from using the name

or style of such business in any competing business

carried on by him; even when such name or style is,

or comprises, his own individual name.

Churton v. Douglas, ubi sup. *

Pomeroy v. Scali (1907) XXIII T. L. R. 170.

1680. In the dissolution of a partnership by the Value of

Court, the value of the goodwill of the business will
^'"' ""

always be taken into account.

Hilly. Fearis [1905] i Ch. 466.

I.L3
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Literary 1681. Copyright in a literary work means, for the

copyright purposes of this Title, the sole right (i) to multiply

and publish copies, whether written or printed, and

whether in the original tongue or a translation, of the

whole or any substantial part of any book, pamphlet,

handbill, map, chart, plan, table, compilation, or

other document intended by the author to convey its

meaning wholly or mainly by the use of words or

abbreviations of or symbols for words, whether ac-

companied by drawing or coloui"ing, or not, and

having an original character, (ii) to make any record

or other contrivance by means of which the work

may be mechanically performed or delivered, (iii) in

the case of a lecture, address, speech, or sermon, also

to deliver it, either orally or by means of any me-

chanical instrument, in public, (iv) to convert the

work into a dramatic work by way of performance

in public, or otherwise, and (v) to authorize any of

the above acts.

Copyright Act, 191 1, ss. i (z), 35 (i).

[This and the following three §§ are an attempt to separate and

distinguish between several species 6r forms of copyright, which, to

the confusion of the reader, are mixed up, in an ambitious efFort

towards brevity, in s. i (2) of the Copyright Act, 191 1.]
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1682. Copyright in a dramatic work means, for Dramatic

the purposes aforesaid, the sole right (i) to perform, "^^^'^ '

or authorize the performance of, the whole or any

substantial part of any dramatic work, including a

play, recitation, choreographic work or entertain-

ment in dumb show, the scenic arrangement or act-

ing form of which is fixed in writing or otherwise,

and also any cinematograph production where the

arrangement or acting form or the combination of

incidents represented gives the work an original

character, (ii) to convert it, or authorize it to be

converted, into a novel, or other non-dramatic work,

and (iii) to make or publish, or authorize to be made

or published, copies of such dramatic work.

Ibid.

1683. Copyright in musical work means, for the ^ . ,

purposes aforesaid, the sole right (i) to perform, and to copyright

authorize the performance of, in public, the whole or

any substantial part of a musical work, (ii) to multiply

and publish, and to authorize the multiplication and

publicatioii of, copies of the score, and (iii) to make,

or a.uthorize the making of, any record, perforated

roll, or other contrivance by means of which such

work may be mechanically performed or delivered.

Ibid.

\Semble : there is no definition of 'musical work' in the Act of

191 1; but there is an attempted definition in section 3 of the

Musical (Summary Proceedings) Copyright Act, 1902, which is

not repealed by the Act of 19 n.]
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Artistic 1684. Copyright in artistic work means, for the
copyright purposes aforesaid, the sole right to reproduce and

multiply, and to authorize the reproduction and mul-

tiplication of, copies of the whole or anv substantial

part of aiiy work of painting, drawing, sculpture, or

artistic craftsmanship, or of any architectural work

of art, engraving or photograph. But, as regards an

architectural work of art, copyright does not extend

to processes or methods of construction.

Copyright Act, 19U, ss. I (z), 35 (i).

Duration of 1685. Copyright exists during the life of the au-

copyright
j.Jjqj. gf ^ y^ork and fifty years after his death ; whether

the work has or has not been published in his

lifetime.

Ibid. ss. 3, 31.

But:—
(i) in the case of a work of joint authorship,

the copyright lasts during the life of the

joint author who dies first, and fifty years

afterwards, or during the life of the joint

author who dies last, whichever period is

the longer

;

Ibid. s. 16 (i).

(ii) in the case of a literary, dramatic, or mu-
sical work, or an engraving, wherein

copyright existed at the death of its au-

thor (or, in the case of joint authorship.
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at or immediately before the death of the

,

author who died last), but which has not

been published or performed in public

(or, in the case of a lecture, delivered in

public) before such death, the copyright

will last until publication, or performance

or delivery in public, and for fifty years

, afterwards

;

Ibid. s. 17 (i).

[Ownership of the MS. of an unpublished, unperformed, or un-

delivered work, acquired by testamentary disposition of the author,

is prima facie evidence of ownership of the copyright (ibid. (2)).]

(iii) in the case of photographs, and of con-

trivances by which sounds may be me-

chanically reproduced, copyright will last

for fifty years from the making of the

original negative or plate from which

the photograph or contrivance was di-

rectly or indirectly derived

;

Ibid. ss. 19 (i), 21.

[In other respects, perforated rolls, &c. rank as 'musical works,'

and enjoy the protection of copyright (ibid.).]'

(iv) in the case of works in which copyright

existed on the 30th June, 191 2, the ex-

isting copyright is converted into the

copyright described in this Title, except

that, where the owner was not at such

date entitled (in the. case of musical or

dramatic works) to performing right, he
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does not obtain the sole right to perform

the work or any part thereof in public

;

and that where the owner of the per-

forming right was not, at such date, en-

titled to the copyright, he continues to

keep the sole right of public performance

for the extended period, but does not get

, the other, advantages of copyright.

Copyright Actj 191 1, «.. 24 and Sched. I.

Title to copy- 1686. The copyright in any work belongs, in the

"^ '
first instajnce, to the authpr or his representatives.

W

The owner of copyright may assign it, wholly or par-

tially^ by written assignment, signed by himself or his

duly authorized agent.C') But, when the author of a

work is the first owner of the copyright therein,W no

assignment by him (other tjian an assignment by testa-

ment) will be operative to vest in the assignee any

rights beyond the expiration of twenty-five years from

the author's death; and the reversionary interest ex-

pectant on the termination of tnat period will, not-

withstanding any agreement to the contrary, but

subject ito § 1687, devolve on (the author or^"*)) his

personal representatives as part of his estate. ^^^^

(a) ibid, s, 5 (i).

', • ^) Hid. s. 5 (z). Assignment in writing clearly includes a testamen-
'

'
.

,
,

'*''y disposition.

(t) 'It is' rather difficult to see how, under the Act, any one but the author

(; I could be th«, first, owner of the copyright; except where the work
is made in th? course of the author's employment under a con-

tract of service or apprenticeship (s;' 5 (1) (^^).
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(d) Presumably, the reversionary interest actually belongs to the author;

though any assignment of it by him (other than testamentary)

would be ineffectual.

(e) Copyright Act, 19 ll, s. 5 (z).

1687. Where a copyright was in existence imme- Existing

diately before the ist July 191 2, but was not vested "fy"^^^

in the author of the work, the owner does not, under

the Copyright Act, 191 1, acquire any extension of

the copyright; but, at the date when, but for the

passing of the Copyright Act, 1 9 1
1

, it would have

expired, the copyright will pass to the author or his

personal representatives for the residue of the period

described in § 1685 (iv) ante. But the owner of the

copyright on the ist July, 191 2 (or his successors in

title) has, on giving the prescribed notice, the right of

pre-emption for such extended period, or the rig'ht of

production during such extended period, on terms to

be settled by agreement or arbitration, and the right to

be compensated for any unexhausted expenditure or lia-

bility incut"red, before 26th July, 191 o, in connection

with the reproduction or performance of such work in

a manner which at the time was lawful, or with a

view to its reproduction or performance at a time

when such reproduction or performance would, but

for the passing of the Copyright Act, 1 9 1 1 , have been

lawful.
jiij^ 3_

, f;

1688. Wherein the case of an engraving, photo- Work done,

graph, or portrait, the plate or other original was "'''^''
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ordered by some person other than the author, and

made for valuable consideration in pursuance of such

order, the person giving such order will (in the absence

ofagreement) be the first ov^ner of the copyright; and,

in any other case, where the work was made by the

author in the course of his employment as a servant

or apprentice^ the employer will (in the absence of

agreement) be the first owner of the copyright.

Copyright Act, 191 1, s. 5 (l) (a) and (b).

[The section seems to assume that an article or other contribu-

tion contributed to a 'newspaper, magazine, or similar! periodical'

will not become the copyright of the proprietor of the periodical, un-

less the contributor was sei'vant or apprentice; for it gives the con-

tributor, a right jto prohibit its reproduction in separate form. If

this, is a correct view, the Act has substantially altered the law as

laid down iii Lawrence v. Aflalo [1904] A. C. 17, which was, how-

ever, a case of an encyclopaedia, not of a perrodical. . There is no

definition of an 'author' in the statute ; but the translator of a work
is the ' author ' of the translation {Byrne v. Statist Co. [1914] i K. B.

622).]
'

Infringement 1689. An infringement of copyright is committed
ofcBpyright ^^ ^^^ person who, without the consent of the

owner of the copyright:,

—

(i) does any act which such owner has, by vir-

' tue of the Copyright Act, 1911, sole right

to do (§§ 1 68 1 -4 ante); or,

(ii) does any of the following aqts, viz.:

—

(a) sells or lets for hire, or by way of trade

exposes or offers for sale or hire,

(b) distributes, either for purposes of trade
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or to such an extent as to affect pre-

judicially the owner of the copyright,

(c) by way of trade exhibits in public,

(dj imports for sale or hire into any part

of His Majesty's Dominions to which

the Copyright Act, 1 9 1 1 , extends,

any work which, to his knowledge, in-

fringes copyright, or would infringe copy-

right if it had been made within the part

of His Majesty's Dominions in or into

which such act took place; or

(iii) for his private profit, permits a place of en-

tertainment to be used for the public per-

formance of any copyright work, unless

he was not aware, and had no reasonable

ground for suspecting, that the perform-

ance would be an infringement of copy-

right.

Copyright Act, 191 1, s. z.

1 690. The following acts are not infringements of Acts not /»-

copyright, viz.:
fringements

(i) fair dealing with any work, for purposes of

private study,^ research, criticism, reyiew,

or newspaper summary;

(ii) the use, by the author of an artistic work,

who is not the owner of the copyright, of

any mould, cast, sketch, plan, model, or
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study made by him for the purpose of

the work, without thereby repeating

or imitating the main design of the

work;

(iii) the making or publishing of paintings,

drawings, engravings, or photographs of

a work of sculpture or artistic craftsman-

ship, permanently situate in a public

place or building, or (provided that they

are not in the nature of architectural

drawings or plans) of any architectural

work of art;

(iv) the publication in a collection (mainly

composed ofnon-copyright matter), bona

jide intended for the use of schools and

so described in the title and in any

advertisements issued by the publisher, of

short passages from published literary

works not themselves published for the

use of schools; but not more than two

passages may be published from one

author by the same publisher in five

years, and the source of all passages

quoted must be acknowledged;

(v) the publication, in a newspaper, of a

report of a public lecture, report of

which is not prohibited by express con-

spicuous written or printed notice;

"

(vi) the reading or recitation in public by one
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person ofany reasonable extract from any

published work;

Copyright Act, 19 1 1, s. 2 (i).

(vii) the publication of a newspaper report ofan

address of a political nature delivered at

a public meeting;

Ibid. s. zo.

(viii) in the case of a musical work, the making

(after due notice and on payment of the

statutory royalties) of records, perforated

rolls, or other contrivances by means of

which the work may be mechanically

performed, where similar contrivances

have been previously made by, or with

the consent or acquiescence of, the owner

of the copyright in the work.

Ibid. s. 19 (z).

[There are special and somewhat complicated provisions in the

section on the subject of musical works or mechanical records

published or made before the commencement of the recent Act
(s. 19 (7) (8)).]

1691. Copyright is not deemed to be infringed Reproduction

by the reproduction of a copyright work twenty-five "fol'^^orks

years (or, in the case of a work in which copyright

existed on the 1 6th December, 1 9 1 1 , thirty years)

after the death of the author; if the person repro-

ducing the work proves that he has given the pre-

scribed notice in writing of his intention so to do.
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and that he has paid in the prescribed manner to, or

for the benefit of, the owner of the copyright, royal-

ties in respect of all copies of the work sold by

him, at the rate of ten per cent, on the published

price.

Copyright Act, 191 1, s. 3.

[The form of notice and the method of paying royalties may be

prescribed by the Board of Trade {ibid^.'\

Compulsory 1692. Where, at any time after the death of the
itcensts

author of a literary^ dramatic, or musical work, which

has been published or performed in public, it appears,

on complaint to the Judicial Committee of the Privy

Council, that the owner of the copyright has refused

to allow republication or performance in public, and

that,' by reason of such refusal, the work is withheld

from the public, the owner of the copyright may be

ordered to grant a license to reproduce it qr perform

the work in public, on such terms, and subject to such

conditions, as the Judicial Committee may think fit.

Ibid, s, 4.

[It will be observed that there is no power 'to compel the pro-

duction of an unpublished work.]

Scope of
1693. Copyright arises in respect of works pub-

ipyright lished in any part of His Majesty's Dominions to

which the Act extends, whether by British subjects

or not, and (in the case of an unpublished work) in

CO-,
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respect of works of British subjects, wherever resident,

and, in the case of other persons, if resident in any

part of such dominions to which the Act extends,^

and will be protfected against all infringements within

such ' dominions. C") But it will not be protected in

respect of infringements in any of the self-governing

dominions of the Crown,W unless the provisions of the

Copyright Act, 1 9 1 1 , are declared by the legislature

of such dominion to be in force therein.

W

(a) But protection may be refused to the works, published within the

British Empire, of authors who are subjects of a foreign country

which does not give, or undertalce to give, adequate protection to

the worics of British authors (Copyright Act, 191 1, s. 23).

[For the purposes of the provisions of the Act as to residence, an

author is deemed to be resident in any part of the British Dominions

to which the Act extends, if he is domiciled therein (s. 35 (5).]

(b), Ibid. s. I (i).

(c) These are, the Dominions of Canada and New T^ealaxiA, the Com-
monwealth of Australia, the Union of South Africa, and the

Colony of Newfoundland (s. 35).
(d) Ibid. s. 25 (i), (The adoption of the Act by a dominion may be

certified by a Secretary q^ State by notice in the London Gazette

{ibid. (2)). Reciprocal protection may be given by Order in

Council where the dominion, though not adopting the Act,

affords adequate protection for the works ofauthors resident in the

British Empire outside the dominion in question (s. 26 (3)).)

[Arrangements may also be made by Order in Council for giving

whole or partial effect to the provisions of the Copyright Act, 191 1,

in respect of works published in a foreign country, or made by

residents in a foreign country; but only after the making of a

convention by which reciprocal rights are secured in such country

for the proprietors of British copyright (ss. 29, 30). The latter

rights are, obviously, not created or enforced by English law ; and

the details of the former must be sought in the Orders in Council

affecting such countries respectively. Such countries are said to be

within the Copyright Union, and have accepted, with more or less

reservation, the resolutions of the Berne Convention of 1886 and
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the Berlin Convention of 1906. They include most ofthe civilized

States of the world, but not the United States of America, nor the

Chinese Republic. The benefits of the Act may also be extended,

by Order in Council, to British Protectorates, and to Cyprus

(s. 28). Under these provisions. Orders, in Council, dated 24th June,

1912 (two) have applied the provisions of the Act of 191 1 to the

countries within the Union and to British Protectorates and Cyprus.

The older Orders are still in force in the dominions to which the

Act of 191 1 does not apply.]

Remediesfor 1694. The owner of a copyright or any interest
tnfrtngement

tj^g^ein, whose rights have been infringed, has the

ordinary civil remedies by vv^ay ' of an action for

daniages, or account of profits, and an injunction

' against the infringer.

Copyright Act, 191 1, s. 6 (i).

V [Costs of all proceedings are in the absolute discretion of the

Court. Ibid. (2).]

But :
—
(i) v^here the defendant proves in such action

that he was not aw^are of, and had no

reasonable ground to suspect, the exist-

ence of the copyright, the plaintiff v^^ill

not be entitled to any remedy other than

an injunction

;

Ibid. s. 8.

(ii) w^here the construction of a building or

other structure which infringes, or would,
"*'

;

if completed, infringe, copyright, has been

commenced, no injunction restraining its
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completion, or ordering its demolition,

will be granted

;

Ibid. 8. 9.

[Obviously, if the infringer, in such a case, proves that he was
an innocent offender, no remedy at all lies against him.

J

(iii) an action in respect of infringement of

copyright must be commenced within

three years next after the infringement.

Ibid. s. 10.

1695. Subject to § 1694 (i) and (ii),all infringing Forfeiture

copies of any work in which copyright exists, and all ^llgl'

'

plates used or intended to be used in or for the pro-

duction thereof, are deemed to be the property of the

owner of the copyright, who may take proceedings

for recovery of possession thereof, or in respect of the

conversion thereof.

Ibid. s. 7.

[It seems very doubtful on the Act whether this provision ap-

plies to an innocent infringer (s. 8) ; and it does not apply to build-

ings or other structures which constitute infringements of copyright

(s. 9 (2)). For some kinds of infringement of copyright, the in-

fringer is liable to criminal prosecution, resulting in fine or, in case

of repetition, imprisonment (ss. 11-13).]

1696. In addition to his other remedies, the Prohibition

owner of copyright may, on taking the proper steps, "/'"iporta.

and complying with the Regulations on the subject,

cause the importation into the United Kingdom
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(which, for this purpose, does not include the Isle

of Man) of infringing copies of his work, to be

prohibited.

(
Copyright Act, 191 1, s. 14.

Abolition of 1697. No rights in the nature of copyright, other

'law'ri"ht
' ^^^^ thosc Conferred or recognized by the Copyright

Act, 191 1, can be claimed in any literary, dramatic,

musical, or artistic work.

Ibid. s. 3 1

.

[Thus the old so-called ' common law right ' in unpublished ma-
terial is abolished ; copyright now running from pLoduction,i or

' making,' not from publication. But the remedies conferred by the

recent Musical Copyright Acts of 1902 and 1906 are expressly

reserved by the Act of 191 1.]
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SECTION XIV

ALIENATION OF CHOSES IN ACTION

ment

TITLE I—VOLUNTARY ALIENATION

1698. Subject to the exceptions and provisions con- Legal assign-

tained in Section XIII, any absolute assignment, by

writing under the hand of the assignor (not purporting

to be by way of charge only (')) of any debt or other

legal chose in action, of which express notice in writ-

ing ('•^ shall have been given to the debtor, trustee, or

other person from whom the assignor would have been

entitled to receive or claim such debt or chose in

action, will be, and be deemed to have been, eife'ctual

in law (subject to § 1699) to pass or transfer the legal

right to such debt or chose in action from the date of

such notice,W and all legal and other remedies for the

same, and the power to give a good discharge for the

same, without the concurrence of the assignor.^

(a) This clause does not exclude an assignment by way of mortgage in

the ordinary form,' i. e. absolute assignment with a proviso for

redemption {Durham Bros. v. Robertson [1898] i Q. B. 765;
' Bateman v. Hunt [1904] 2 K. B. 530), nor an assignment upon

trust {Comfort v. Betts [1891] i Q. B. 737). But it does ex-

clude, even though the word 'assign' is used, a mere charge or

security {Mercantile Bank of London v. Evans [1899] 2 Q. B.

613), and, semble, though the point is still formally open, an

assignment even of a definite part of an ascertained debt {Fohter

V. Baker [1910] 2 K. B. 636).
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(b) The notice, though it must be express, need not be formal. Any
document which indicates to the person liable the existence of the

assignment, is sufBcient (Denney v. Conklin [191 3] 3 K. B.

177)-
(c) And, therefore, in the absence of fraud,, or knowledge by a later

assignee of an earlier assignment, successive assignments will rank,

not in order of date, bu^ in order of notice to the debtor {English,

Scottish, isfc. Insurance Co. v. Brunton \\%<)%\ 2 Q. B. 700).

(d) Judicature Act, 1873, s- ^5 (6).

[The scope of this vyell-known enactment is extremely difficult

to ascertain ; and two obvious questions encounter the interpreter,

viz. (i) what rights are choses in action within the meaning of the

sub-section ?, and (ii) which of these are ' legal ' ? Regard being had

to the wording of the s.-s. itself, it can hardly be assumed to include

interests such as patents, trade marks, goodwill, or even stocks and

shares, as to which there is no ' debtor, trustee, or other person

'

liable, to whom notice of assignment can be given [Torkingtm v.

Magee [1902] 2 K. B., at p. 430, per Channell, J.). But there

would seem to be no prima facie difficulty in including all other

forms of incorporeal personal property. Again, what is a ' legal

'

chose in action ? Properly speaking,'in 1873, it should have meant

only rights capable of being enforced in a Common Law Court, i. e.

practically, only claims for debts or damages ; and, as the Judicature

Act dealt primarily with procedure, it might well be supposed that

this was the meaning of the word 'legal' in this connection. But

the use of the word ' trustee ' in the s-s. seems to indicate that

ordinary claims by a beneficiary against his trustee are intended to

fall within its scope; though these were clearly not enforceable at

law in 1873. Apparently, by a sort of prolepsis, the framers of the

Act regarded the intended fusion of jurisdictions as already accom-
plished, and used the word 'legal' in the sense of 'enforceable in a

court of justice.' At any rate, the Judicial Committee has declined

to express any dissent from the view laid down in a Colonial Court,

to the effect that the phrase includes •' all rights the assignment of

which a Court of Law or Equity would before the Act have con-

sidered lawful' {King v. Victoria Insurance Co. [1896] A. C, at

p. 256) ; and it is quite certain that many claims enforceable only

in equity were by Courts of Equity treated as assignable. On the

other hand, it is equally clear that the s-s. did not intend to make
rights assignable which were not, prior to the Act, regarded as vol-

untarily transferable either at law or in equity, e. g. claims to un-

liquidated damages in tort {ante, Bk. II, Pt. Ill, Sect. I, Tit. VI,
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§ 788). It seems, then, the safest conclusion to draw, that all that

the s-s. has done is to allow an assignee, when its provisions have

been complied with, to sue in his own name in any court, instead

of requiring him to resort to a Court of Equity to compel the

assignor to lend the use of his name. Thus, for example, the

assignee of the benefit of a claim under an insurance policy, even

though the assignment is only by way of mortgage, can now sue the

insurance company in his own name [Swan's and Cleland's Graving

Dock V, Maritime Insurance Co. [1907] i K. B. 116).]

1699. Such assignment will be subject to all claims. Subject to

whether legal or only equitable, which, at the time
"^"' '"

when he received notice of the assignment, the debtor,

trustee, or other person liable would have been en-

titled to raise by way of defence or set-ofF, against the

assignor seeking to enforce the chose in action.

Judicature Act, 1873, *• ^5 (6)-

Newfoundland v. Newfoundland Ry. Co. (1888) L. R. 13 App. Ca. 199.

Stoddart V. Union Trust, Ld. [1912] 1 K. B. 181.

[In the last case, the party liable sought in vain to set up, against

the assignee, a plea of fraud which, the contract having been con-

firmed, could not be used as a defence to the action on the contract,

but only as an independent claim in tort against the assignor.]

1 700. If the debtor, trustee, or other person liable Interpleader

in respect of such debt or chose in action has received
/^f^'^'-''

notice that any such assignment is disputed by the

assignor or any person claiming under him, or of any

other opposing or conflicting claims to such debt or

chose in action, he may call upon the rival claimants
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to interplead, or pay the sum due from him Into

Court under the Trustee Act, 1893.

Judicature Act, 1873, s. 25 (6).

Trustee Act, 1893, s. 42.

Assignment 1 701 . Future debts arising out of an existing con-

debt'"^^
tract may be validly assigned at law under the pro-

visions of § 1698 as against the debtor ;W but an

assignment of future debts which will not arise until

conditions involving the carrying on of the assignor's

business have been fulfilled, will not be valid against

the trustee in bankruptcy of the assignor, if the con-

ditions have not been fulfilled before the commence-
ment of the bankruptcy.W

(a) Brice v. Bannister (1878') 3 Q. B. D. 569.

Walker v. Bradford Ola Bank (1884) 12 Q. B. D. 511.

Jones V. Humphreys [1902] iK. B., at p. 13, ^^r Alverstone, C.J.
Skipper V. Holloway, [1 9 10] 2 K. B.,"atp. 634, 'per Darliiig, J.

(b) Ex parte Nichols (1883) 22 Ch. D. 782.

In re Davis (1888) 22 Q. B. D., at p. 199.

Wilmot V. Alton [1897] i Q. B. 17.

[There is not much authority for saying that debts to arise in the

future out of an existing contract, as distinguished from debts due

but not yet payable, can be legally assigned ; even apart from the

question of bankruptcy. But Walker v. Bradford Old Bank seems

to justify the view.]
l

Equitable 1 702. A Valid equitable assignment of any chose
assignment -. j^ action Can be made by word of mouth or writing

not in accordance with the provisions of § 1698 ;W

except that no assignment of any trust can be made
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otherwise than by writing signed by the assignor, or

by his testament-C") But no merely equitable assign-

ment of a legal chose in action will entitle the

assignee to sue the person liable without joining the

assignor ; W and an equitable assignment of a future

chose in action, not arising out of an existing con-

tract, even though made by deed, requires a valuable

consideration. ('')

(a) Ex parte Soutb (iSi8) 3 Swanst. 392.
Diplock V. Hammond (1854) 5 De G. M. & G. 320.

Brandts v. Dunlop [1905] A. C. 454.

[Of course, no assignment will bind the party liable until he has

notice of it ; and the assignee takes subject to all equities between

the assignor and the party liable (Torkington v. Magee [1903] i

K. B. 644).]

(b) Statute of Frauds (1677) s. 9.

Wills Act, 1837, s. 3.

(c) Torkington v. Magee [1902] 2 K. B., at p. 432, per Channel!, J.

Glegg V. Bromley [1912] 3 K. B., at p. 489, /^r Parker,
J.

[The objection of want of parties cannot be insisted on if it is

clear that the assignor has no interest in the proceedings (^Brandts v.

Dunlop, ubi sup., at p. 462).]

(d) Meek V. Kettleviell (1843) i Ph. 342.

Tailby v. Official Receiver (1888) L. R. 13 App. Ca. 523.

Re Ellenborough [1903] i Ch. 697.

Glegg V. Bromley [igi2] 3 K. B. 474.

[No consideration is required for the validity of an assignment of

existing choses in action (^Kekewich v. Manning (1851) i De G. M.
& G. ij6; Re Patrick [1891] I Ch. 82, C. A.; Re Fitzgerald

[1904] I Ch. at p. 5gi,per Cozens, Hardy, L. J.); and, even in

the case of assignments of future debts, if they arise out of an existing

contract, the debtor will {semble) not be allowed to raise any objec-

tion, founded on want of valuable consideration, to the validity of

the assignment {Walker v. Bradford Old Bank (1884) 12 Q. B. D.

511). Tailby y. Official Receiver is important also as overruling

the doctrine laid down in Belding v. Read (iS6s) 3 H. & C. 955,
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and Re D'Epineuil (1882) 20 Ch. D. 758, to the effect that an

assignment, for valuable consideration, of future choses in action

not limited to any particular source, is not enforceable, even in

Equity.] ,

Notice in 1 703. In the case of an assignment of future choses

'closes it!"!!-
^^ action^ consisting of claims upon a fund, the claims

tion of rival assignees rank in the order in which notices

of their assignments have been received by the trustee

or holder of the fund after he has obtained effective

control of the fund out of which payment is to be

made.

Johnstone v. Cox (1881) 19 Ch. D. 17.

Re Jiallas [1904] 2 Ch. 385.

Bills of Sale 1704. Choses m action (including debentures W
Jets not ap. and future interests in chattels corporeal C")) are not
tlicubh

• within the provisions of the Bills of Sale Acts, 1878

and 1882,'"^) or the Sale of Goods" Act, 1893. W

(a) Bills of Sale Act, i88z, s. 17.

(b) Re Tritton (1889) 61 L. T. 301.

Re Thyme [1911].! Ch. 282.

(c) Bills of Sale Act, 1878, s. 4.

(d) Sale of Goods Act, 1893, s. 6z (l).
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1705. Upon an adjudication in bankruptcy there Bankruptcy

passes to the trustee in bankruptcy W the ownership of

all the choses in action belonging benej&cially to the

bankrupt at the commencement of the bankruptcy/*")

including debts due and growing due to the bankrupt

in the course of his trade or business, as to which any

assignee thereof has not taken- steps to remove them

from the order and disposition of the bankrupt.

W

Choses in action acquired by the bankrupt, after his

adjudication but before his discharge, will also pass to

his trustee in bankruptcy ; subject to the provisions

of Bk. I, §70, ^«/^.W

(a) Bankruptcy Act, 1914, s. \%,

[The property passes from trustee to trustee on appointment,

without formal transfer (s. 53).]

(b) For the meaning of this expression, see ante. Sect, V> § 1453 (d).

(c) Bankruptcy Act, 1914, s. 38 (e).

RutUr V. Everett [1895] 2 Ch. 872.

(d) Bankruptcy Act, 1914, s. 38 (a).

1706. The trustee in bankruptcy may, subject to Disclaimer

the conditions specified in Sect. V, §§ 1 454-1 456, h fustee

ante, disclaim any shares or stock in companies, or un-

profitable contracts, or any other choses in action of

the bankrupt, which are unsaleable by reason of their

Digitized by Microsoft®



I054 LAW OF PROPERTY

binding the 'possessor' thereof to the performance of

any onerous act or to the payment of any sum of

money.W And the Court may, on the appUcation of

any one who is, as against the trustee, entitled to the

benefit, or subject to the burden, of a contract made

with the bankrupt, rescind such contract on such

terms as to payment by or to either party of damages

for the non-performance of the contract, or otherwise^

as to the Court may seem equitable.

W

(a) Bankruptcy Act, 1914, s. 54 (l).

(b) Ibid: s. 54 (5).

Garnishment 1 707. A judgment Creditor may (subject to § 1637,
of debts

ante), obtain an order for attachment and payment to

himself of any debt owing or accruing due to his

judgment debtor, by means of garnishee proceedings

against the person owing such debt ('garnishee' ).W

Service of a garnishee order or notice thereof will bind

the debt in the hands of the garnishee,^ but will not

be binding on the trustee in bankruptcy of the judg-

ment debtor, unless the attachment is completed by

receipt of the debt by the judgment creditor before

the commencement of the bankruptcy.W _

(a) O. XLV. r. I
. ,

(O. XXVI. r. i of C. C. Rules.)

[The judgment must be still ' unsatisfied,' i. e. the judgment

debtor must be actually in arrears under it {TVhite v. Stenning

[1911] 2 K. B. 418).]
! '

'

,

(b) O. XLV. r. z.

(c) Bankruptcy Act, 1914, s. 40 (i) (2).
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[The effect of payment into Court 'to abide further order' is

not to 'complete' the attachment (^Butler v. Wearing (1885) 17

Q. B. D. i82).j

1708.* For the purposes of § 1/07, 'debt' includes Debts capa-

(i) a sum of money in the hands of a receiver in
''Jartished^

an administration action, payable to the judgment

debtor.W (ii) the proceeds ofan execution levied by the

sheriff at th® suit of the judgment debtor,^ (iii) an

annuity or other sum ofmoney in the hands of trustees,

payable to the judgment debtor, (') (iv) money arising

from the property of a married woman restrained

from anticipation {ante, Bk. I, §§ 105-108), provided

that it was payable to her before the date of the

garnishor's judgmerit, *'') and (v) funds received by

an Insurance Committee for distribution among the

doctors on its panel. (°)

(a) Re Cowan's Estate (i88o) 14 Ch. D. 63, as modified by
Webb V. Stenton (1883) 11 Q. B. D. 518.

(b) Re Greer [1895] z Ch. 217.

(c) Webb V. Stenton, ubi sup.

(d) Eooi Barrs v. Eeriot [1896] A. C. 174.

(e) O'Driscollv. Manchester Insurance CommitteeJ[igi^']i K.6.811.

1709. Bank notes, cheques, bills of exchange, pro- Execution

missory notes, bonds, specialties, and other securities ".f^'^f'.
'

.
securities

for money belonging to a judgment debtor, may be

seized under a writ of Fieri Facias or County Cburt

execution, and enforced for the benefit of the judg-

ment creditor.

Judgments Act, 1838, s. 12.

County Courts Act, 1888, s. 147.
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[In the High Court action, the sheriff sues on the securities, and
hands the proceeds to the creditor (Judgments Act, 1838, s. 12).

In the County Court action, the creditor sues in the name of the

debtor (County Courts Act, 1888, s. 148).] ^

Charging

order

3

nu'vivn

1710. A charging order in favour of any creditor

who has obtained judgment in the High Court may
be made against any interest, legail of equitable, of

the judgment debtor in any Governmenfstock, funds,

or annuities, or any stock or shares of or in any public

company in England (whether incorporated or not,)W

including stocks, funds, annuities, or Shares in Court. (""^

Such orddr will have the same effect as if a charge

in the creditor's favour had beeh given on such stocks,

funds, annuities, or shares, by the judgment debtor;

but it cannot be enforced until six months from the

date of the order.W f')

""
'" (a) judgments Act, 1838, ss. 14, IJ.

(b) ' Judgments Act, 1840.

(c) Judgments Act, 1838^ s. 14.

[Meanwhil^, the charging order may be protected by a 'stop
" order' (iii the case of a fund in Court), or by notice to the company
or other body concerned (O. XLVI, rr. 4-13), which takes the place

of the old w^rit of Distringas (ibid. r. 2; ante^ § 16 18, n.).. A
separate judgment creditor bf a partner can obtain a charging order

against his debtor's interest in the partnership^ under s, 23 of" the

Partnership Act, i8go.]

Appointment

of receiver

1711. In any case in which choses in action

which belong to a judgment debtor, and are available

for payment of his debts,W cannot be reached by any of

Digitized by Microsoft®



INVOLUNTARY ALIENATION 1057

the oth^r methods specified in this Title,W the Court

may, in the exercise of its discretion, appoint a re-

ceiver of the debtor's interest, present or future,^

with a view to its realization for the benefit of the

creditor.W

(a) Holmes v. Millage [1893] i Q. B. 551 (future salary).

Cadogan v. Lyric Theatre [iSg/\.] 3 Ch. 338 (future profits of

theatre),

Edwards v. Picard [1909] 2 K. B. 903 (future earnings' of patent).

[In these cases the Court held that there was no available chose in

action. The object of the procedure is merely to overcome tech-

nical difficulties, not to enlarge the scope of liability; though in fact

it does the latter, in the Cases to which it applies. But, {semble),

since Tailby v. Official Receiver (1888) L. R. 13 App. Ca. 523,
there can be no doubt that a voluntary alienation of the future rights

discussed in the above cases would be valid.]

(b) Goldschmidt v. Oberrheinische Metallwerke [1906] i K. B. 373.
(c) Tyrrell v. Painton [i 895] i Q. B. zoz.

Hollands. Ideal Bedding Co. [1907] 2 Ch. 157.

(d) Re Sbephard (1889) 43 Ch. D. at p. i^^, per Cotton, L. J.

[The appointment of a receiver does not create any charge on

the chose in action (Ridout v. Fowler [1904] 2 Ch. 93), or give

the creditor a right to an order for sale {Flegg v. Prentis [1892] 2

Ch. 428), or any priority over earlier equitable claimants to the fund

{Arden v. Arden (1885) 29 Ch. D. 709). But it does give the credi-

tor priority over subsequent equitable claims {Re Marquis of Angle-

sey [1903] 2 Ch. 727).]

M M 2
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SECTION XV

INEFFECTUAL ALIENATIONS OF PROPERTY

TITLE I— UNDER THE ACT OF 1571

(13 ELIZ. c. 5)
I

Fraudulent 1712. Any disposition inter vivos '^^^ of property,

real or personal, corporeal or incorporeal, C") made to

the intent to delay, hinder, or defraud creditors W and

others of their just and lawful claims, will be void as

against such creditors and others ;
(*) except that it

cannot be set aside at the expense of any person who
has, bonafide and for valuable consideration, (^) acquired

an interest in such property under such disposition,^

without any manner of notice of the intended fraud/^)

(a) The Act (s. i ) expressly enumerates ' feoffment, gift, grant, alien-

ation, bargain, conveyance, ... by writing or otherwise, and
all and every bond, suit, judgment, and execution.' It is be-

lieved, however, that there is no instance of a disclaimer having

been held fraudulent under the statute ; though a disclaimer might

very well be made with direct intent to defeat creditors. (Of
course a testamentary disposidon cannot be a fraudulent disposition

in the sense of the statute ; because it can only operate after the

testator's creditors have been satisfied.)

(b) There was at one time a doctrine that a chose in action, which, at

the common law, could not be taken in execution, was not

within the statute. But the doctrine is now clearly obsolete

(Stoioe V. Coiva/r, (1861) 29 Beav. 637; Edmunds v. Edmunds

[1904] P. 362). For a similar reason, copyholds were at one
time outside the scope of the statute (Mathews v. Feaver (1786)
I Cox, 278). . But the reason clearly disappeared with the pass-

ing of the Judgments Act, 1838, which (s. 11) expressly made
copyholds liable to execution.
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(c) There need not be more than one creditor defrauded {^Edmunds v.

Edmunds [1904] P. 362).
(d) It is generally assumed that the expression ' creditors and others

'

(which does not appear in the enacting clause, but is borrowed

by reference from the preamble of the statute), though wide

enough to include subsequent as well as existing creditors of all

kinds, does not include purchasers. This construction is probably

due to the wording of the preamble and enacting clause, which

seems inapplicable to purchasers. Purchasers of lands can, of

coufse, rely on the 27 Eliz. (1584) c. 4, as modified by the

Voluntary Conveyances Act, 1893 (ante. Sect. IV, Tit. I,

§ 1397). And purchasers of chattels corporeal are greatly pro-

tected by the Bills of Sale Acts {ante. Sect. X, Tit. I, §§ 1559-
60; Tit. II, §§ 1573-79), and the doctrine of ' market overt

'

{ante. Sect. X, Tit. I, § 1568). But there seems to be no

statutory protection for bona fide purchasers of choses in action

who find themselves defrauded by a previous assignment.

(e) The Act says ' good ' consideration ; but, from very early days,

judicial' interpretation has glossed it as 'valuable' {Twyne's Case

(1601) 3 Rep., at 81 b). Moreover, an existing debt is not of

itself valuable consideration for the purpose ; though forbearance

to sue for such debt may well be {Glegg v. Bromley [191 2] 3

K. B. 474).
(f) 13 Eliz. (1571) c. ;, s. 5. The purchaser need not take directly

by the fraudulent conveyance ; and the interest that he acquires

need not be clothed with the legal estate or ownership {Halifax

Joint Stock Banking Co. v. Gledhill [1891] i Ch. 31).

(g) 13 Eliz. (1571) c. 5, ss. I, 5.

[It seems extraordinary that there should be no official short

title for this important statute.]

1713. Any of the following circumstances occur- > Badges of

ring in connection with a disposition of property
''^''"

inter vivos will, unless satisfactorily explained, raise

a presumption that such disposition was made with

intent to delay, hinder, or defraud creditors, viz. :
—

(i) that the disposition was of all, or substan-

tially all, the disposer's property
;

(ii) that the disposer continued in possession
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or control of the property after the dispo-

sition;

[This presumption may, of course, be rebutted by showing that

the disposition was intended as a hona fide mortgage or other security

{Stone V. Gruhham (1614) 2 Bulstr., at p. 226, per Coke, C. J.;
Edwards v. Harben (1788) 2 T. R., at p. 595, per Buller, J.).]

(iii) that the disposition was made secretly ;

(iv) that the disposition was made while the

person seeking to impeach the disposi-

tion ( ? any creditor) was attempting to

enforce his claim by legal proceedings

;

(v) that there was a trust between the parties

for the benefit of the disposer
;

(vi) that the disposition, if in writing, contains

unusual clauses.

Twyne's Case (1601) 3 Rep. 81 a.

Voluntary 1714. A Voluntary disposition of property inter

settkmenti
^1<dqs will be deemed fraudulent for the purposes of

§ 171 2, ifwhen it was made thedisposer was either:—
(i) insolvent without the aid of the property

comprised in the disposition ; or

Freemanv. Pope (1870) L. R. 5 Ch. App., at p. 545, per Gif&rd, L. J.

Re Lane Fox [1900] a Q. B., at p. 513, per Wright, J.

(ii) about to enter upon a hazardous business in

which he was likely to incur debts which

he could not pay without recourse to the

property included in the disposition.

Stileman v. Ashdown (1742) 2 Atk., at p. 481, per Lord Hardwicke, C.

Muckayy. Douglas {liy 2) L. R. 14 Eq. 106.

\
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r

In both these cases, the facts raise a presumption of

an intent to defeat creditors.W In other cases, it is

necessary for the person seeking to set aside the dis-

position, either to prove actual intention to defraud,

or to raise a presumption of such intention by other

means {ante, § 171 3).
(""^

(a) Freeman v. Pope' (iSyo) L. R. J Ch. App. 538.

Camisb v. Clark (1872) L. R. 14 Eq. 184.

Mackay v. Douglas, ubi sup.

Gf'gg y- Holland [i()oz] 2 Ch., at pp. 373, 381.

(b) Spirett v. Willows (1864) 3 De G. J. & S. 293, as modified by

Freeman v. Pope, ubi sup.

1715. Subject to § ^T^\, the mere fact that a Subsequent

voluntary disposition does in fact defeat subsequent
"'"'"'"''

creditors, does not entitle such subsequent creditors

to set it aside.

Ex parte Mercer (1886) 17 Q. B. D. 290.

Re Lane Fox [1900] 2 Q. B. 508.

[It was laid down, obiter., by Lord Westbury, in Spirett v. Willows,

ubi sup.., at p. 30 2 j that a different rule applied to creditors whose

claims existed at the time of the disposition. But that view has

been questioned by Lord Hatherley, in Freeman v. Pope, ubi sup., at

p. 543, and was not acted upon by Lord Romilly, M. R., in Kent v.

Riley (1872) L. R. I4 Eq. 190. On principle, there seems to be

no reason why a voluntary settlement which leaves the settlor solvent

should be, ipso facto, void; even against existing creditors.]

1716. For the purposes of §§ 1714 and 171 5, a Illusory

voluntary disposition includes a disposition made for
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a consideration so inadequate as to be illusory or

merely colourable,

.Matketasy. Feaver (1786) I Cox, 278.

Dewey v. Bayntuti (1805) 6 East, 257.

Strong V. Strong (1854) 18 Beav. 408.

Ri Madfleper {liii) 2J Ck.'O: S'^l-

[It has been held that, for the purposes of the 27 Eliz. (1584) c. 4,

a voluntary conveyance may .become a conveyance for value by the

giving of subsequent consideration {Prodgers v. Larigham (16,63)

I Sid. 133). But it is believed that this doctrine has never been

applied to the statute of 1571.]

Remedy of 1 71 7. Any creditor as against whom any disposi-

credttors
^.j^^^ -g ^^^^ under § 1712,^ or the trustee in bank-

ruptcy of the disposer,('') is entitled to bring an action

against the holders of the property comprised in it, to

compel such holders to make the property available

for the payment of the disposer's debts. And the

property, when recovered, will not only be available

for payment of all creditors who would have been

entitled to bring actions to Set aside the disposition,

but will be available; for payment of all the disposer's

debts pro rataS-'^^

(a) Reese River Mining Co. v. Atwell (1869) L. R. 7 Eq. 347. (It

is not necessary that the: creditor suing should have obtained a

judgment or charge on the property (ibid.).)

Ideal Bedding Co. v. Holland [l<)o,^] z Ch, 157.

[The holder of a judgment or execution need not, however, sue

on behalf of creditors generally {Blenkinsopp v. Blenkinsopp (1850)
12 Beav. 568; Smith v. Hurst (1852) 10 Hare, 30), Apparently,

these cases are not overruled by Reese River C«., ubi sup.'\

(b) Grimsby v. Ball (1843) 11 M. & W. 53 1. The bankruptcy

jurisdiction is the proper tribunal for the purpose (^Ex parte Butters

(1880) 14 Ch. D. 265)..
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(c) Taylor v. Jones (1743) 2 Atk. 600.

Richardson v. Smallwood (1822) Jac. 552.
Strong V. Strong (1854) 18 Beav. 408.

Jenkyn v. Vaughan (1856) 3 Drew. 419.

1718. If there is in existence any creditor against Subrogation

whom a disposition is void under § 171 2, and such ^'^j^^/'""

creditor refuses to take steps to set aside the disposi-

tion, any other creditor of the disposer may do so

;

notwithstanding the fact that the disposition is not

void against such other creditor.

fenkyn v. Vaughan, ubi sup.

Freeman v. Pope (1869) L. R. g Eq. zo6.

Crossleyy, Elsworthy (1871) L. R. iz Eq. 158.

1719. Subject to the right of creditors to set it Dispositions

aside as against themselves under § 1 7 1 2, the disposi- ^"^^ be-

tibn in question will, unless otherwise invalid, be

effectual between the parties to it, and other persons

not being creditors of the disposer,

Blenkinsopp v. Blenkinsopp (1849)12 Beav. 568.

Tarleton v. Liddel/ (iS^i) i 7 Q. B. 390.

Ideal Bedding Co. v. Holland [igoy] z Ch. 157.

[And, therefore, if there is any possibility of a surplus after pay-

ing all creditors, the Court will not direct the disposition to be can-

celled, but merely order the holders of the property to concur in all

acts necessary for making the property available for payment of the

creditors (Ideal Bedding Co. v. Holland, ubi sup.).^

1720. Whether a purchaser who claims under a Purchaser

r for

M M 3

fraudulent disposition as a bondfide purchaser for val-
J/,y^**
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uable consideration is affected with notice of the

fraud, is a question of fact in each case.

Copts V. Middleton (1818) 2 Madd. 410.

[In this important case, Plumer, V. C, laid it down that neither

(i) the disposer's insolvency, nor (ii) the fact that the disposer and

the purchaser were near relations, nor (iii) evidence of inadequacy of

price, nor (iv) failure of the purchaser to investigate the title, were

of themselves sufficient to affect the purchaser with notice of the

fraud. It has elsewhere been laid down that neither (i) knowledge

by the purchaser that the disposer was in failing circumstances {Ke

Gillo (1891) 8 Morr. 157), nor (ii) knowledge that the effect of

the purchase might be to defeat a particular creditor {Holhird v. An-

derson (1793) 5 T. R. 235) or even creditors generally (S.e Crans-

ton (1892) 9 Morr., at p. 167; Glegg v. Bromley [1912] 3 K. B.

474), will necessarily affiect the purchaser with notice of the fraud.]

Lapse of 1721. (iSfzw^/f?) a Creditor who has been defrauded,

tim( Qj. jg deemed to have been defrauded, by a disposition

of property, is not barred by any lapse of time, from

taking proceedings to avoid the disposition ; so long

as his debt is personally recoverable against the dis-

poser. And the mere fact of delay, even unexplained,

in enforcing his rights, will not deprive him of his

remedy under the statute.

' ^(f Af<?o'//w^r (1883) 27 Ch. D. 523. ,

[About the second part of the above § there can be no doubt

;

for the creditor's right is l^gal, not equitable. But, on principle,

the period of limitation should run from the making of the disposi-

tion, not from the incurring of the debt. However, it would be

difficult to bring such an action within the terms of the Limitation

Act of 1623. In Re Maddever^ supra^ the creditor slept on his

rights for ten years ; but his claim, being by specialty, was not

barred.]
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NOTE

Section 2 of the Act of 1571 imposes substantial penalties, re-

coverable by penal actions, on persons making dispositions fraudu-

lent under the Act. Such penalties are rarely enforced ; but the

existence of the section entitles the disposer to refuse, in the civil

action to set aside the disposition, to answer questions; on the

ground that to answer might incriminate him (Michael v. Gay

(1858) I F. & F. 409). It should also be noted, that the effect of

fraud, misrepresentation, mistake, etc., as between the parties to a

disposition of property, has been already dealt with in Bk. I, Sect.

Ill, Tit. II, §§81-90, «K^f.
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• TITLE II — UNDER THE BANKRUPTCY
ACT AND THE COMPANIES ACT

Act ofbank- 1722. A disposition which is fraudulent under
ruptcy

Title I, or otherwise, is an act of bankruptcy/*) and,

if followed within three months by the presentation

of a bankruptcy petition upon which an ordef of ad-

judication is made, will be void against the trustee in

bankruptcy ;
('') unless it was made for value before

the date of the receiving order, in favour of a person

who had not, at the ^time when it was made, notice

of any available act of bankruptcy committed by the

bankrupt.

W

(a) Bankruptcy Act, 1914, s. I (b).

Re Slobodinsky [1903] 2 K. B. 517.
(b) Bankrup'tcyAct, 1914, ss. 37, 38.

(c) Ibid., s. 45.

[In, Re Badham (1893) ^° Morr. 252, Vaughan Williams,
J.,

refused to allow a bona fide creditor to take advantage of this excep-
tion, where the disposition had been made after the presentation of
the bankruptcy petition. But this decision was distinguished, on
grounds which are not very clear, by Bigham, J., in Re Dunkley
[1905] 2 K. B. 683. If the first purchaser cannot claim the benefit
of s. 45, subsequent purchasers, even though bonaf.de, cannot (Re
Gunsbourg [1920] 2 K. B. 426).]

Fraudulent 1723. Every disposition of property made, and
preference every obligation incurred, by a person .unable to pay

his debts as they become due, from his own money,
in favour of or in trust for any creditor, with a view

of giving such creditor preference over his other
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creditors, will be void (except as against a bona fide

purchaser for valuable consideration through or under

a creditor of the bankrupt), if such person becomes

bankrupt on a petition presented within three months

of such disposition or creation.W But a payriient or

transfer of property to a bonafide creditor, as the re-

sult of pressure genuinely applied by such creditor,

or apprehended by the debtor, will not be a prefer-

ence for this purpose ; even though, in fact, it gives

such creditor an advantage over the other creditors. C")

(a) Bankruptcy Act, 1 91 4, s. 44.

(b) Ex parte Taylor (1886) 18 Q. B. D. 295.

New, France df Co.'s Trustee v. Hunting [1897] 1 Q. B. 607.

[It is immaterial that the creditor is aware of the debtor's cir-

cumstances {Ex parte Tayler, ubi sup.), or that the liability of the

debtor was not legally enforceable {Re Tweedale) [1892] 2 Q. B.

216).]

1724. Any voluntary settlement (as defined in Avoidance

§ 1725) will (subject to § 1727) be void, as against
fj^j^nts^

his trustee in bankruptcy.^ if the settlor becomes

bankrupt within two years of the date of the settle-

ment ; and it will be' void as against such trustee if
^

the settlor becomes bankrupt within ten years of such

date,(°) unless the parties claiming under the settle-

ment can prove that the settlor was, at the time of

making the settlement, able to pay all his debts with-

out the aid of the property comprised in the settle-

ment,W and that the beneficial interest of the settlor
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in such property ('^ (had) passed to the trustee of

such settlement W on the execution thereof/*^

(a) When the creditors have been satisfied, the surplus goes to the persons

. ;
claiming under the settlement (Re Sims (1896) 3 Man. 340).

(b) The dates are reckoned to the ' commencement of the bankruptcy,'

'i. e. to the first of the acts of bankruptcy committed within three

months prior to the presentation of the petition {Re Rets [1904]
I K.B. 451).

(c) If property, though passing under the settlement, passed to the settlor

himself, it will not be deemed to be ' comprised in the settlement

'

for this purpose (Re Lowndes (1887) 18 Q. B. D. 677).
(d) The fact that the bare legal interest remains in the settlor, is imma-

terial (Shrager v. March [1908] A. C. 402 (P. C.)), e. g. he

can satisfy the requirements of the Act by declaring himself a

trustee of property.

(e) Or to the beneficiaries direct (Re Lowndes, Ubi sup.).

(f) Bankruptcy Act, 1914, s. 42 (i).

[Of course, cases which fall within this provision are frequently

also, within the terms of the Act of 157 1 (ante. Tit. I); and the

settlor's trustee in bankruptcy has then the option of proceeding

under either statute. But it may be useful to point out that s. 42
of the Bankruptcy Act is wider than the old statute of Elizabeth in

that (i) it requires no proof of fraud, express or implied, (ii) it

throws the onus of proof (even after two years) on the person up-

holding the settlement, (iii) it draws no distinction between 'exist-

ing' and ' subsequent' creditors. On the other hand, it is narrower

than the statute of Elizabeth (i) by reason of its time limits, (ii)

txecausip proof of solvency after the execution of the settlement is a

complete answer after the lapse of two years, (iii) because it only

applies to dispositions of property intended to be retained by the

donees.]

Definition of 1725. A settlement, for the purposes of § 1724

settlement'
of this Title, means any conveyance or transfer of

property ^^ which is intended to be retained and pre-

served as the property of the transferee.^ not being a

conveyance or transfer made before and in considera-

tion of marriage, or made in favour of a purchaser
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or incumbrancer in good faith and for valuable con^

sideration,W or a conveyance or transfer made to or

for the wife or children of the settlor, of property

which has accrued to the settlor after marriage in

right of his wife.W

(a) Bankruptcy Act, 1914, s. 42 (4).

[This provision, apparently, applies also to the executory settle-

ments described in the following §.]

(b) Re Tankard [iSgg] 2 Q. B. 57.

Re Plummer [1900] 2 Q. B. 790.

[I. e. a gift intended to be spent or consumed at once by the

donee, or at his free disposal, is not a ' settlement ' for this purpose.]

(c) Where the purchaser gives a consideration which manifestly applies

only to part of the property transferred, the transfer will be valid

as to that part, and invalid as to the rest (^Sturmef i Trustee v.

Sturmey (191 2) 107 L. T. 718).

(d) Bankruptcy Act, 1914, s. 42 (1).

1726. Any covenant or contract made by any Executory

. , . r I
•

1 c settlements
person, in consideration or his or her marriage, tor

the future payment of money for the benefit of, or

for the future settlement of property wherein, at the

date of the marriage, the settlor had no interest, on,

the settlor's wife, husband, or children, will, if such

money or property is not in right of the settlor's wife

or husband, be void, in the event of the settlor being

adjudged bankrupt, against his trustee in bankruptcy,

in so far as such covenant or contract has not been

executed at the date of fhe commencement of the

settlor's bankruptcy.

Bankruptcy Act, 1914, s. 42 (2).
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[The persons entitled under the covenant or contract will be able

to rank for dividend in the bankruptcy ; but only after claims of

other creditors for valuable consideration have been satisfied. And
any payment of money (other than premiums on a life policy), or

transfer of property, made by the settlor in pursuance of the cove-

nant or contract, will be void ; unless the persons receiving it can

prove either (i) that it was made two years before the commence-
ment of the bankruptcy, or (ii) that such payment or transfer left

the settlor solvent, or (iii) that it was made in pursuance of a cove-

nant or contract to pay or transfer money or property expected to

come to the settlor from or on the death of a named person, and

was in fact paid or made within three months after the money or

property came under the control of the settlor (ibid).']

Purchaser

from volun-

teer

1727. Notwithstanding the express words of

§ 1724, a purchaser in good faith and for valuable

consideration from the donee under a voluntary set-

tlement (as defined in § 1725) will be protected

against the settlor's trustee in bankruptcy, if he ac-

quires the property before the making of the receiv-

ing order against the settlor.

Carter's and Kenderdine's Contract [1897] I Ch. 776.
Re Hart [igiz] 3 K. B. 6.

[In other words, ' void ' in s. 42 (i) means ' voidable ' (^Re Brail

[i893]2Q.B.38i).]

Mortgages 1728. Every mortgage created by a company
iy companies governed by the provisions of the Companies Clauses

Act, 1845, n^ust be entered in a register of mort-

gages and bonds kept by the company ; W and every

mortgage or charge created after ist July, 1908, by

a company registered under the Conipanies (Consoli-
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dation) Act, 1908, and being of the kind specified in

section 93 of such Act, will be void, so far as any

security on the company's property or undertaking is

thereby conferred, against the liquidator or any cred-

itor of the company, unless it is registered with the

Registrar of Joint Stock Companies within twenty-

one days of its execution.

W

(a) Companies Clauses Act, 1 845, s. 45.

[No penalty seems to be prescribed for breach of this enactment.]

(b) Companies (Consolidation) Act, 1908, s. 93.

Samderson y Co v. ClaYk (1913) XXIX T. L. R. 579.

[The personal liability for the loan is not destroyed. The mort-

gages to which the section applies are mortgages or charges {a) to

secure debentures, {h) of or on uncalled capital of the company,

(f) created or evidenced by instruments which, if executed by indi-

viduals, would require registration as bills of sale, («?) of or on any

iriterest in land, {e) of or on any book debts of the company, and

(f) any floating charge on the undertaking or property of the com-
pany. There are many detailed regulations in the section.]

1 729. Every transfer of shares made after
^
the Transfer of

commencement of the winding up of a company '}""'" ^j;° r r y tng winding

registered under the Companies (Consolidation) Act, up

1908 (other than a transfer made, in a voluntary

winding up, to, or with the sanction of, the liqui- *

dator) is void.

Companies (Consolidation) Act, 1908, s. 205.

[A winding up by the Court is deemed to commence with the

presentation of the petition to wind up {ibid.y s. 139). A voluntary

winding up commences with the passing of the resolution to \vind

up (ibU.fS. 183).]
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1 730. Any disposition of, or act relating to, prop-

erty which, if madp or done by or against an in-

dividual, would be deemed in his bankruptcy a

fraudulent preference {ante, § 1723) will, if made or

done by or against a company registered under the

Companies (Consolidation) Act, 1908, be invalid.

Companies (Consolidation) Act, 1908, s. 210 (i).

[For the purposes of this §, the ' commencement ' of the winding

up {ante^ § 1 729 n.) is deemed to correspond with the act of bank-

ruptcy of an individual {ibid.^ s. 210 (2)).]

Floating

charges

1731. Any floating charge [ante. Sect, XIII, Tit.

IV, § 1 647) on the undertaking or property of such

a company created within three months of (? prior

to) the commencement of the winding up, will, un-

less it is proved that the company immediately after

the creation of the charge was solvent, be invalid,

except as to the amount of cash actually paid to the

company in consideration for the charge, and interest

at five per cent, per annum.

Ibid., s. 212.

NOTE

It has already been pointed out {ante., Sect. I. Tit. IV, § 1079)
that a settlement by a person on himself of his own property (even

though only of a life interest), with a provision that it shall go over

on his bankruptcy, is void against the trustee in bankruptcy. Prob-

ably the rule applies to a married woman, in the cases in which she

can be made a bankrupt (Married Women's Property Act, 1882,
s. I (5); Bankruptcy Act, 1914, s. 125).
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TITLE III — UNDER THE RULE AGAINST
PERPETUITIES

1732. Subject to §§ ^73i~'^73^> P^^^t ^^J linii- Ruleagamt

tation by virtue of which any interest in any prop- ^^r?"'*'""

erty may possibly arise or be transferred more than

twenty-one years after the expiry of a life or lives in

being W at the making of such limitationjC") is wholly

void ; (') and all.' limitations in the same conveyance

subsequent to such limitation are also void-^**) For

the purposes of this rule, a person en ventre sa mire is

deemed to be born ; whether he takes an interest

under such limitation, or not.W

(a) The persons whose lives are chosen for this purpose need not take

any interest under the limitation. But they must be ascertainable

(Re Moore [1901] i Ch. 936).

(b) The rule (ante. Sect. VI, Tit. I, § 1470), that the exercise of a

special power of appointment will be deemed to date from the

settlement creating it, applies for the purposes of this calculation.

{Re Thompson [1906] 2 Ch. 199; Re Norton [19J1] z Ch. 27).

(c) Cadeliy. Palmer (1833) i CI. & F. 372.

Re Lord Stratheden [1894] 3 Ch. 265.

(d) Beards. Westcott (1822) 5 B. & Aid. 801.

Monypenny v. Bering (1852) 2 De G. M. & G. 145.

[Mr. Gray, in his well-known work The Rule Against Perpetuities

(§ 254), contends strongly that this application of the rule ought to

be restricted to cases in which the subsequent limitations themselves

transgress the main rule, or, at least, where they were manifestly in-

tended to take effect after, not in lieu of, the limitations prima facie

invalid. But the wider application seems firmly fixed in English

law. A limitation to take effect in default of exercise of a power

which is void for remoteness is not, however, necessarily bad, if the

power is not, in fact, exercised {Re Abbot [1893] ^ ^^- 54)-]
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(e) Long V. Bkckall (1797) 7 T. R. 100,

Re Wilfier^s Trusts [1903] 2 Ch. 411.

Fillar v. Gilbey [1907] A. C, at pp. 144, 149.

[It will be noted that the suspension for gestation may occur, not

onl} at the beginning or end of the period, but during its currency,

e. g. to X for life, and afterwards to such of his children as shall

attain 21. Here a posthumous child of X can take on attaining 21.

J

[The Rule against Perpetuities, now so strictly applied' by the

Courts, was (substantially) invented by the judges to restrain the

executory interests which grew up after the Statute of Uses (ante.

Sect. I, Tit. VIII, § 1183). The older forms of future interests

in Und, viz. legal remainders, were considered, until lately, to be

sufficiently restrained by the rule that a contingent remainder ' failed,'

unless it was ready to take effect on the expiry of the ' particular

'

estate immediately preceding it. But executory limitations \yere

(except in r^re cases) indestructible by similar events ; and, after

considerable hesitation, the Courts adopted, with regard to them, the

rule in the text, which is usually considered to have received its final

shape in the case of Cadell v. Palmer, uhi sup. The rule is said (e. g.

by Lord Kenyon in Long v. Blackall, uhi sup.) to have been modelled

on the practice of strict settlements, by which estates tail were

limited, after the life estate of the husband, to the unborn children

of the marriage, and under which the youngest child must obviously

haive attained 21; within a few months after 21 years from his father's

death, and so have been able to bar the entail. But it is obvious

that the Rule against Perpetuities, in its final form, is a good deal

less strict than the practice of strict settlements; inasmuch as it

allows the 'life or lives in being' to be arbitrarily chosen. It is

said by Mr. Gray {op. cit. § 178) that Lloyd v. Carew (1697) Pre.

Ch. 72, was the first decisipn which allowed this.]

Limitations 1 733. In particular, the Rule against Perpetuities

j? ^/"^t V ^PP^i^ *° *^^ following limitations, viz. :
—

(i) executory interests;

. Cadell V. Palmer, ithi sup.

Re Lord Stratheden, ubi sup.

.
(ii) equitable contingent remainders

;

Abbiss V, Biirney (1880) 17 Ch. D. 211.
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[The rule was said, in this case, to have been recognized for a

long time; though no earlier decision was quoted. Obviously, the

common law rule of ' failure ' did not apply to equitable remainders

;

because the seisin was in the holders of the legal estate.]

(iii) copyhold contingent remainders;

[There seems to be no express decision on the point. But the

reasoning in Pickersgill v. Grey (1862) 30 Beav. 352 is exactly the

same as that of Ahhiss v. Burney, ubi sup. ; the freehold seisin being

in the lord of the manor.]

(iv) covenants to convey

;

L. £jf S. W. R. V. Gomm (i88i) 20 Ch. D. 562.

[Probably, the covenant could be enforced by a purely personal

action for damages; but not by a decree for specific performance.]

(v) options to purchase;

Corpn, of tf^orthing v. Heather [1906] z Ch. 532.

[Here again, the personal remedy is, probably, open to the person

having the option.]

(vi) common law conditions [ante. Sect, III,

Tit. I, § 1365).

HoUis' Hospital Case [1899] z Ch. 540.

Re Da Costa [191 z] I Ch. 337.

(vii) restraints on anticipation (subject to

Re Game [1907] I Ch. 276.

(viii) legal (socage) contingent remainders

;

Re Ashforth [1905] i Ch. 535.

[This application of the rule was stoutly resisted by the more con-

servative type of legal mind ; but it was assisted by the passing of

the Contingent Remainders Act, 1877 {ante^ Sect. I, Tit. VIII,

§ 1 182). In Re Frost (1889) 43 Ch. D. 246, Kay, J., clearly

fprjCshadowed the change, which was definitely adopted in Re ^sh-

forth^ ubi sup,'\
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(ix) creation of trusts for accumulation
;

Browne v. Stougbton (1846) 14 Sim. 369, recognized as law in Re
Earl of Stamford \\()\z\ i Gh., at p. 353.

[Of course the duration of trusts for accumulation is still more
severely restricted (pw*, Tit. IV). Here it is the commencement of

the trust which is restricted.]

(x) creation of charges infuturo

;

Edwards v. Edwards [1909] A. C. 275.

[It has been held by the Court of Appeal in Ireland, virtually

overruling the earlier case of Sulzer v. Rochford [1906] i Ir. R. 399,
that provisions for the extinguishment of charges are also within the

rule {Re TyrreWs Estate [1907] i Ir. R. 292; followed in Re
Donoughmore's Estate [19 11] I Ir. R. 211). There seems to be no
doubt that Re Tyrrell is right on principle ; inasmuch as the extin-

guishment of a charge must operate to confer a new interest in the

property on some one else. But there seems to be no decision on
the point in England.]

(xi) creation of future easements.

Sharpev. Durrant (191 1) "55 Sol. Jo. 423.

(xii) powers of appointment (see §, 1474).

Limitations 1734. The Rule against Perpetuities does not
to which the „_„i„ ^.^ .

Rule does not
apply tO :

—
ai^PPh , (i) mere personal covenants, even though the

benefit of them is acquired by successive

purchasers of land ;1

S. E. R. V. Associated Portland Cement [19 10] i Ch. 12.

(ii) rights of re-entry in leases

;

[This seems to be clearly recognized by implication by s. 1

1

(2) of the Conveyancing Act, 1882; and it is explained by Mr.
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Gray {pp. cit. § 303), on the ground that such right of re-entry is

annexed to the reversion.]

(iii) mere powers, not being powers of dis-

position
;

Re Earl.of Stamford [1912] 1 Ch. 343.

(iv) trusts for payment of debts
;

Hid.

(v) contracts for renewal in leases

;

Hare v. Surges (1857) 4 K. & J. 45,

[And, despite official doubts, it would seem that a reversionary

lease is not within the rule merely because the existing lease has

more than twenty-one years to run ; at any rate where it is granted to

the existing lessee (Mann v. Land Registrar [191 8] i Ch. 203).]

(vi) limitations for charitable purposes, follow-

ing upon the failure of previous charitable

limitations.

Christ's Hospital V. Grainger (1848) i Mac. & G. 460.

Tyler V. Tyler [liqi] 3 Ch. 252.

[The first limitation to a charity must clearly observe the rule (Re

Bowen [1893] 2 Ch. 491; Re^Lord Stratheden [1894] 3 Ch. 265).]

1735. The fact that a power of appointment con- powers of

templates persons outside the rule does not make the "PP"*"*"""*

power void; if it could be, in accordance with the

terms of the settlement, and in fact is, exercised wholly

in favour of persons within it.

Griffith V. Pownall (1843) 13 Sim. 393.
Re Bowles [1905] i Ch. 371.

Davies' and Kent's Contract [1910] 2 Ch. 35.
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[Of course, if the power is exercised in favour of a class, some

of whom do, and some do not, violate the riile, the whole appoint-

ment is bad {Re Game [1907] i Ch., at p. 280, />*r Warrington, J. ).]

Limitations 1736. A limitation to take effect on the expiry of

fJif
"'"'" ^° estate tail is not on that account void for per-

petuity ;
W and a limitation which, if it stood alone,

would not be too remote, is not void merely because

it is to take effect at some period after the expiry of

an estate tail.W

(a) Faulk»er V. Daniel (1S4.3) 3 Hare, 199.

Heasman v. Pearse (1871) L. R. 7 Ch. 275.

(b) Re Haygarth [igi2] i Ch. 510.

[The reason is, that an estate tail may always be barred, and all

limitations after it thus destroyed (ante. Sect; I, Tit. Ill, § 1057)

;

and so the land is not made inalienable.] ,

Directions "' 1737. When a direction to settle,W or a restraint

*rellraint"<itt on anticipation,^'') is imposed upon a gift to the mem-
anticipation

j^g^g Qf ^ class, and some of them are born at such a

time as would make the direction, if carried out, valid,

and some are not, the direction or restraint will be

valid as to those who are so born, and invalid as to

those who are not.

, (a) Re Russell {\^S\ 2 Ch. 698.

(b) Re Game [1907] i Ch. 276.

' Mere
machinery

'

1738. Where there is a limitation which does not

contravene the Rule against Perpetuities, but the
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mode of carrying it out prescribed by the settlor or

the parties would, if followed, do so, the mode may
be regarded as surplusage, and the limitation will be

good.

Re Daveron [1893] 3 Ch. 421.

Re Appleby [1903] i Ch. 565.

Re Couhon's Trusts (1908) 97 L. T. 754.
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TITLE IV— UNDER THE RULES AGAINST
ACCUMULATION

Rule agmst 1 739. Even though it does not violate the Rule
accumulation

against Perpetuities, any limitation which directs ac-

cumulation, whole or partial, of the rents, issues, prod-

uce, or profits of any property beyond one of the four

alternative periods following is (subject to § 1741,

post) void for the excess, W viz. :
—

(i) the life or lives of the disposer or dis-

posers ; or,

(ii) twenty-one years from the death of the

disposer; or,

(iii) the minority or respective minorities of

any person or persons who may be living

or en ventre sa mere at the death of the

disposer; or,

(iv) the minority or respective minorities of

any person or persons who, under the

trusts of the disposition would, for the

time being, be entitled to the income

directed to be accumulated/*")

(a) Griffiths Y. Fere (1803) 9 Ves. 127.

(b) Accumulations Act, 1800, s. i.
|

Re Catte// [igi'i] 1 Ch. 77. (This case shows that the minorities

in question need not begin till long after the settlement takes

effect.)

[This statute was the direct outcome of the famous case of

Thellusson v. Woodford (1798) 4 Ves. 227 ; i3 Ves. 209, in which
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the Court of Chancery, and, on appeal, the House of Lords, felt

themselves bound to uphold the provisions of the will of Mr. Peter

Thellusson, who directed the income of a large fortune (amounting

to more than half a million sterling) to be accumulated during the

whole of the period allowed by the Rule against Perpetuities (ante^

Tit. II), for the benefit of the persons ultimately entitled to the

corpus. The Act of 1800 did not affect to be retrospective ; but

some modification of Mr. Thellusson's will was eventually made
by private Act of Parliament (3 & 4 Will. IV (1833) No. 27).

It is, perhaps, worth pointing out, that a direction to accumulate

during any part of the interest of an absolute owner in fee, for his

ultimate benefit, would be void, as attempting 'to fetter the disposi-

tion of a fee {Ri Trevanion [19 10] 2 Ch, 538). See an/^. Sect. I,

Tit. II, § 1050.]

1 740. In so far as such direction as is described in Undisposed

§ 1739 is void, the rents, issues, produce, or profits '/''"'P^"^

which it directs to be accumulated will belong to

the person or persons who would have been entitled

thereto if such accumulation had not been directed.

Accumulations Act, 1800, s. i.

[This provision, as Lord Eldon pointed out in Griffiths v. Vere,

ubi sup., at p. 136, is by no means easy to interpret. But it seems

now to be settled, that the surplus income goes, not to the persons

who would have enjoyed the corpus of the property but for the

direction, but as undisposed of by the Settlement (Re Perkins (1909)

lor L. T. 345 ; Re Garside [1919] i Ch. 132).]

1741. The provisions of § 1739 have no applica- Exceptions

tion to directions toucl^ing:— ''^''"' ^^'

(i) payment of debts
;

[It would appear that the debts in question need not be those of

the settlor himself [Re Hurlhatt [1910] 2 Ch. 553), and that the

accumulation for debts may be even beyond the limits of Perpetui-
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ties {Southampton v. Hertford (iS 12) 2 Ves. & B., at p. 65, fier

Grant, M. R. ; Bateman v. Hotchiin (iS^j) 10 Beav. 426; Re
Earl of Stamford [1912] I Ch, 343).]

(ii) the raising of portions for children of the

disposer or of any person taking any in-

terest under the disposition;

(iii) the produce of timber or wood upon any

land.

Accumulations Act, 1800, s. 2.

Accumu-

lationfor
investment

in land

1742. It has not been lawful for any person, since

27th June, 1892, to make any disposition of any

property, in such a manner that the income shall be

accumulated, wholly or partially, for the purchase of

land only, for any longer period than the minority or

respective minorities of any' person or persons who,

if of full age, would, for the time being, be entitled

under the disposition to such income.

Accumulations Act, 1892, s. i.

[The very curious : Wording of this statute leaves the efFect of

disobedience to its provisions in a doubtful state. No penalty or

alternative is prescribed. It is not even said that a disposition con-

trary to the terms of the statute will be invalid ; though, presumably,

this would be the case {Re Damon (1895) 13 R. 633), Finally, it

may be pointed out that, though obviously framed with reference to

the Act of 1800, the Act of 1892 contains no direction that it shall

be read in connection with the earlier statute.]
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SECTION XVi

CO-OWNERSHIP

TITLE I — GENERAL

1743. Co-ownership includes every kind of owner- Definition

ship by two or more persons which involves the un-

divided enjoyment of property, and, in the case of

the co-ownership of a present interest, in so far as

such interest is capable of possession, undivided pos-

session. The forms of co-ownership recognized by

English law are (i) joint ownership, (ii) ownership

in common, and (iii) in the case of real estate only,

co-parcenary. Owners of successive interests in the

same land are not co-owners.

Baring v. Nash (1813) i V. & B. 551.

[It may be noted that the assignee of any right comprised in a

copyright has, as respects the right assigned, and the assignor has, as

respects the rights not assigned, the same rights as an ordinary

owner of the copyright (ante. Sect. XIII, Tit. VII §§ 1 681-1684).
(Copyright Act, 19 11, s. 5 (3).) ^are : is this co-ownership?]

1744. The powers of co-owners of land and chat- Powers of

tels corporeal to bring actions for injury to their re-
'"'"^ '"

spective rights, against one another and strangers, are

those specified in Bk. II, Pt. Ill, Sect. I, Tit. Ill,
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§ 765; Sect. II, Tit. I, § 824, Tit. II, § 826, and

Sect. Ill, Tit. II, ^8y5, ante; and the powers of

co-contractors, in respect of the co-ownership of

choses in action arising out of contract, those speci-

fied in Bk. II, Pt. I, Sect. VII, §§ 367-371, ante.

[One joint tenant or co-parcener may distrain in the name,of all

(Robinson v. Hoffman (1828) 4 Bing. 562 (joint tenants) ; Leigh v.

Shepherd (1821) 2 Brod. & B. 465 (co-parceners)).]

Account of

profits

1745. Subject to § 1746 post, and to any agree-

ment, express or implied, every co-owner is entitled

to an account of the profits of the common property,

with a view of obtaining his proper share.

Thornley v. Thornley [1893] 2 Ch. 229 ) .

.^^ ^^^^^^
Dunbar v. Dunbar [1909] 2 Ch. 639 j

^ ''

Baxter v. Hosier (1839) S Bing. N. C. 288 (owners in common).

[The old action of Account at common law involved the ap-

pointment of auditors, and was highly technical. Accounts are

now taken before the Master in Chambers or the Official Referee

of the Court.]

•joint

patentees

1746. Where, after the 31st December, 1907, a

patent has been granted to two or more persons

jointly, they are, unless (it is) otherwise specified in

the patent, to be treated, for the purpose of the devo-

lution of the legal interest therein, as joint owners.

But, subject to any contract to the contrary, each of

such persons is entitled to use the invention for his

own profit without accounting to the others, but not
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to grant a license without their consent ; and, on

the death of any such person, his beneficial interest

devolves on his personal representative as part of his

personal estate.

Patents and Designs Acts, 1907, s. 37.

[The rule that one co-owner of a patent need not account to

the other or others was laid down in Steers v, Rogers [1893] ^" ^•

232.]

1 747. Each co-owner of a patent W or trade- Rights of

mark C") has a separate right to sue alone for an "ndll"""
injunction and damages, in respect of an injury to owners of

, . . , , 1 • 1 trade-marks
his rights by a third party.

(a) Sheehan v. G. E. R. (1880) 16 Ch. D. 59 ; Patents and Designs Act,

1919, s. 10.

(b) Dent v. Turpin (1861) 2
J. & H. 139.

1748. Every co-owner of land has a right to a Partition

partition of the land, i. e. to a division of the land in

severalty between himself and his co-owners.

Litt. 247 (co-parceners).

31 Hen. VIII (1539) c. I (estates of inheritance)
)

(joint tenants and

3 2 Hen. VIII ( 1 540) c. 3 2 (estates for life or years) j tenants in common)

.

Copyhold Act, 1894, s. 37 (copyholds).

[Subject to § 1 749, post, the right to partition is absolute {May-

fair Co. V. Johnston [1894] i Ch. 508). But a co-owner for a

limited interest cannot (except under statutory powers (Settled Land

Act, 1882, s. 3 (iv))) insist on a partition to endure beyond his in-

terest {^Baring v. Nash (1813) i V. & B. 551). The old method

of partition was by a sheriff's jury, under the writ De Partitione

Facienda ; and the land was divided by metes and bounds. Owing
to the inconveniences attending this method, it was superseded in
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practice by a Commission in Chancery. Partition is now effected

by a reference to Chambers, the writ of Partition having been abol-

ished by the Real Property Limitation Act, 1833, s. 36. |The right

of a ' commoner ' is not to partition, but, in certain cases, and sub-

ject to certain restrictions, to inclosure (see ante. Sect. I, Tit. IX,

§ 1210). It is remarkable that there appears to be no means of en-

forcing a partition (or even a sale and division of the proceeds) of

pure personalty.]

Sale in lieu 1749. In an action by co-owners of land for parti-
oj par t ton

^^^^ ^^ ^ ^^1^ ^^^ distribution of the proceeds,W the

Court may, on request of any of the parties interested,

if it thinks that a sale and distribution of the proceeds

would be more beneficial for the parties than a divi-

sion of the property, order a sale accordingly.W If

a sale and distribution are requested by a party or

parties interested to the extent of one moiety of the

value of the property, the Court must, unless it sees

good reason to the contrary, direct a sale accord-

ingly.W When any party interested requests a sale, the

Court may, if it thinks fit, unless the other parties in-

terested, or some of them, undertake to purchase the

share of the partv requesting the sale, direct a sale

accordingly. (""^

(a) Partition Act, 1876, s. 7,

(b) Partition Act, 1868, s. 3.

(c) Ibid., s. 4.

(d) Ibid., s. 5.

[It is not quite easy to distinguish between the first and third

alternatives. Probably the first only applies where a partition would
be manifestly difficult or disadvantageous, while the third is intended

to cover cases in which the merits of the rival processes are more
even. It will be observed, that the Court has no power under the
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Acts to order a sale against the wish of all parties. The Acts
contain many useful improvements in the procedure of partition

actions.!

1750. {Semble) When there is a conveyance oi Share of

property to a husband and wife and others, whether J^/"
""

as joint owners or owners in common, it is a ques-

tion of construction whether the husband and wife

take only a single share, or each a share equal to that

of each of the others.

Litt.' s. 29 1 , followed by

Re March (1883) 24 Ch. D. 222.

Re Jupp (1888) 39 Ch. D. 148. ,

Re Dixon (1889) 42 Ch. D. 306.

Re Jeffery (1914) no L. T. 11.

\_Semble : Since the passing of the Married Women's Property

Act, 1882, the husband and wife, if they take a single share, will

now, as between themselves, stand in the same relation as the other

co-owners {Thorniey v. Thornley [1893] 2 Ch. 229 ; Dunbar v. Dun-
bar [1909] 2 Ch. 639). Before the Act, a conveyance of real

estate to husband and wife, not for her separate use, in words which

would, in the case of strangers, have made them joint tenants, made
them 'tenants by entireties.' The husband was sole tenant during

the marriage; but neither one nor both could destroy the wife's

right of survivorship {^Thornley v. Thornley, ubi sup., it p. 233, ^«r

Romer, J.). In the case of chattels, before the Married Women's
Property Act, the husband would have got all.j

MN
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TITLE II— JOINT OWNERSHIP

How created 1751. Any Conveyance or transfer of property to

two or more persons, without words of severance,

will (subject to §§ 1752, 1754, 1,755, post) create

a joint ownership in such persons. The interests

of all joint owners must be of the same extent and

duration.

Litt. s. 277 (land).

Cock V. Burrish (1686) i Vern. 4Z5 >
/^.j^^tj^jgN

Lady Shore v. Billingsley (1687) ibid., 482 j
^ -'

mriey v. Bird (1798) 3 Ves. 628.

[Joint owners are said to have four unities, viz. (i) interest, (ii)

title, (iii) time, and (iv) possession. But, since the passing of the

Statute of Uses (1535), it has been possible, by means of future

uses, to make the interests of joint tenants of land vest at different

times, so long as the seisin out of which, they arise is conferred uno

tctu ; e. g. by a limitation to the use of all the children of A, born

an,d to be bortj (Strc^tton v. B^st (1787) 2 Bro. C. C. 233),]

Joint entails 1752. A Conveyance of land to two persons who
cannot possibly intermarry, or to three or more

persons, and the heirs of their bodies,W will make

such persons joint tenants for life, with remainder

to them as tenants in common in tail of equal

shares. C") But a similar conveyance to two per-

sons who might possibly intermarry, will make
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such persons tenants in tail special {ante. Sect. I,

Tit. Ill, § io54).W

(a) Presumably, the same effect would be 'produced by the use of the

~t modern form ' in tail.'

(b) Litt. ss. 283, 284.

Co. Litt. 184 a.

[It is said by Coke (Co. Litt. 182 b) that neither can convey

away his remainder during his life. But the case quoted in Coke's

learned editor, Butler (viz. Huntley's Case (1572) Dyer, 326 a)

certainly does not bear out this remarkable statement ; and Coke
himself quotes no authority. Why should not each tenant in tail

disentail his own share? (Fines and Recoveries Act, 1833, s. 23;
Tufnell V. Borrell (1875) L. R. 20 Eq. 196).]

(c) Co. Litt. 20 b.

1753. On the death of one joint owner, his inter- Right of

est passes (subject to §§ ij^^-iy^b, post) to the sur-
^'"'^*^"'' *P

viving joint owner or owners; notwithstanding any

disposition by the testament of the deceased joint

owner.
Litt. ss. 280-282, 287.

[This is the most characteristic feature of joint ownership ; and,

while it makes that form of ownership highly convenient in some

cases (e. g. for the interests held by trustees, who are invari-

ably made joint owners), in others it tends to work injustice.

Various modifications (§§ 1 754-1 756, ^arf) have been introduced

to meet the latter difficulty.]

1754. When property is vested in two or more Partners

persons jointly as partners in trade or business, for

any legal interest, that interest will, on the decease

of one of them, survive to the other or others. But

N N 2
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such other or others will, so far as necessary, be

deemed trustees for the deceased partner's representa-

tives of, the benefipial interest (if any) which belonged

to the deceased partner at the time of his death.

Partnership Act, 1890, s. 20 (2) (land).

Co. Litt, 182 a.

Jeffereys j. 5)w<?// (1683) i Vgrn. zi6. \ / ^, 1 \

,
'Mer/ey y.' Bird (1798) 3 Ves., at p. '631, per Arden, M. R. j

(cna«els)

.

[The language of reporters and text-writers would sometimes

lead one to think that, even at law, in the case of chattels, there

was no survivorship. But the inconvenience of such a doctrine

would be so great, that it is better to assume that only equitable in-

terests are affected by the special rule. As to land, the Partnership

Act is admirably clear.]

^ointmort- 1755. When a single sum of money is advanced
£<^g'^! on mortgage by two or more persons, whether in

equal or unequal shares, such persons are presumed

to be owners in common of the mortgage money in

proportion to their respective contributions; even

though the security is conveyed to them as joint

owners.W And, even if it is expressly stated in the

mortgage that the money belongs t6 the mortgagees

on a joint account in equity as well as at law, parol

evidence of facts (but not of mere statements of in-

tention) C") will be admitted to show that it was in^

tended that the money should belong beneficially to

the mortgagees as tenants in common.

W

(a) Petty v. Styward (163 1) I Rep, "in Cha. 31. ;

Rigden v. Vallier (1751) z Ves. Sr., at p. 258, per Lord Hard-
wicke, C.
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Morley v. Bird (1798) 3 Ves., at p. 631, per Arden, M. R.

Robinson v. Preston (1858) 4 K. & J., at p. 511, per Wood, V. C.

(b) Harrison v. Barton (i>86o) i J. & H., at p. 294, per Wood, V. C.

[This was a case of joint purchase ; but, semble, the rule must be

the same for mortgages. Such a statement protects the mortgagor

who pays the debt to the survivor or survivors (Conveyancing Act,

1881, s. 61 (i).]

(c) Re Jackson (1887) 34 Ch. D. 732.

1756. There is no such presumption as that stated Joint

in § 1755 in the case of joint purchasers, who con-
^"'^'^ ""

tribute equally to the purchase money. But, even in

such cases, parol evidence of facts may be admitted

to show the intentions of the parties. ^''^ And pur-

chasers who contribute unequally to the purchase

money are presumed to be beneficially interested,

as owners in common of the property purchased,

in proportion to the amounts of their respective

contributions.W

(a) Lake v. Gibson (1729) i Eq. Ca. Ab. 291.

Aveling v. Knipe (18 15) 19 Ves. 441.

Garrick v. Taylor (i860) 29 Beav. 79.

Harris v. Ferguson (1848) 16 Sim. 308.

Robinson v. Preston (1858) 4 K. & J., at p. 510, /^r Wood, V. C.

[In Harris v. Ferguson^ ubi sup,, the contribution was unequal

;

and yet the purchasers were held joint owners. But the circum-

stances were special. The rule in the text does not apply to a pur-

chase of the equity of redemption by mortgagees who are owners in

common of the mortgage money (^Edwards v. Fashion (171 2) Pre.

Cha. 33).]

(b) Harrison v. Barton (i860) i J. & H. 287.

(c) Lake V. Gibson, ubi sup.

Robinson v. Preston, ubi sup.
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Express

severance

\1^1. Any valid alienation, legal or equitable,W
of the share of any joint owner,/ whether to a person

not being a joint owner with him, or to one of two

or more being joint owners with him, works a sever-

ance of the legal or equitable interest, respectively, in

such share, and makes the alienee an owner in com-

mon with the other joint owner or owners.^ But

[semble) a mere demise for years of a joint share

at a rack rent does not effect a severance of the

reversion. (""^

(a) E. g. a covenant to settle on marriage {Caldwell \. Fello^es (1870)
L. R. 9 Eq. 410 ; Re Hewett [1894] l Ch. 362), or a contract

to sell {Brown v. Raindle (1796) 3 Ves., at p. 257, per Arden,

M. R.), or an equitable charge on a reversionary interest {^Re

Sharer (191 2) 57 Sol. Jo. 60).

(b) Litt. s. 294, 304. (But the alienation, only affects the share of the

alienor ; and, if there were two or more other joint owners, they

will continue to be such, as regards one another.)

(c) Palmer v. Rich [1897] i Ch. 134. (Warringtoh, J., however, in

Napier v. Williams [191 1] i Ch., at p. 369, thought there would

be a severance as to the term.)

[Even in the case of a woman married before 1882, marriage of

a female joint tenant did not of itself work a severance of her share,

either in freeholds or leaseholds {Palmer v. Rich^ ubi sup.). And it

is doubtful whether there can be a severance of a joint ownership of

a legal chose in action (^Re McKerrell [19 12] 2 Ch., at p. 653).]

Implied

severance

1758. Any circumstances from which it may be

inferred that joint owners have agreed to treat the

joint ownership as at an end, without converting

their interests into severalty, will (subject to § 1757)
work a severance of their beneficial interests,

Williams v. Hensman (1861) ij. &H. 546.
Palmer v. Rich, ubi sup.
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TITLE III— OWNERSHIP IN COMMON

1759. Any conveyance or transfer of property Original

[semble) other than a legal chose in action (*) to two or
"'""""

more persons with words of severance/'') or with ex-

press direction to hold in common, will (subject to

Tit. I, f 1 746, ante) create ownership in common be-

tween such persons. Owners in common may have

unequal though undivided shares ;
(=) and there is no

right of survivorship amongst them.W

(a) Before the Judicature Act, 1873, s. 25 (6), there could not have been

a legal ownership in common of a legal chose in action in the

nature of a debt (^Re McKerrell[\()iz\ 2 Ch., at p. 653) ; and,

regard being had to Forster v. Baker {ante. Sect. XIV, Tit. I,

§ 1698, n. (a)), it seems doubtfial whether the Act has altered the

law in that respect. For the present rights of co-owners of a

patent, see ante. Tit. I, §§ 1746, I747.

(b) Such words "are 'equally to be divided' {Hood v. Stoies' {ij^^)

1 Wils. 341), 'share and share alike ' {Rigden-v. Vallier (1751)
2 Ves. Sr., at p. 256, per Lord Hardwicke, C), 'equally,'

'among,' 'between,' {Morley v. Bird (1798) 3 Ves., at 631,
per Arden, M. R.).

(c) Litt. s. 294.

Sturton V. Richardson (1844) 13 M. & W. 17.

(d) Litt. s. 321.

1760. Ownership in common may also be created Creation by

by any act or series of acts which works a severance
'^^'''''""

of a joint ownership,W or by an alienation by an

owner in severalty of any share in his ownership to
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another to be held in undivided ownership with

him.W

(a) Ante, Tit. II, §§ 1757, 1758.
(b) Litt. s. 298.

Limitation 1761. A limitation of land by way of contingent
in remainder remainder (ante. Sect. I, Tit. VIII, § 1172) to the

heirs, or the heirs of the body, of two living persons

who cannot intermarry, makes such heirs, if they

take at all, tenants in common without vv'ords of

severance.

Justice Windham's Case (1589) 5 Rep., at 8a.

Nightingale v. Qaart/ey (1787) i T. R. 630.

[Semble : if the limitation were executory, the heirs might take as

joint tenants (ante. Tit. 11, §1751 n.).]
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TITLE IV— CO-PARCENARY

1 762. Where, under the law of inheritance, real How created

estate descends upon two or more persons as co-heirs

of the purchaser or person last entitled, such persons

are said to hold the estate as co-parceners.

Litt. s. 241.

Inheritance Act, 1833, s. 2.

Law of Property Amendment Act, 1859, s. 19.

[The rules of inheritance are dealt with in Book V, post. Broadly
speaking, all females in the»same degree of inheritance take equally

at common law ; and also all males in the same degree in gavelkind.]

1763. There is no right of survivorship among No survivor-

co-parceners; but the co-parcenary continues by ''''^

descent until a co-parcener alienes his or her share. (^)

The alienee then holds as tenant in common with the

other co-parcener or co-parceners ; but the latter, if

more than one, continue (until severance) to hold as

co-parceners among themselves. C')

(a) Co. Litt. 164.

(b) Litt. 262.

Co. Litt. 173 b.

1764. The shares of co-parceners are distinct. Distinct

though undivided ; ,and, notwithstanding the Inheri-
''""'"'

N N3
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tance Act, 1833, ^'^^^ descend separately to the heirs

of each co-parcener.

Cooper V. France (1850)19 L. J. Ch. 313.

[S. 2 of the Inheritance Act, 1833, provided that descent should

in all cases be traded from the purchaser. G purchased land and

died, leaving two daughters, E and S. E died intestate, leaving

one son ; and it was contended that he and S, the surviving daughter

of G, each inherited one half of E's moiety, as co-heirs of G.
But the Court held that E's son took the whole of E's share. It

is, however, quite clear that, in the second generation, the shares of

co-parceners need not necessarily be equal (Co. Litt. 164 b).]
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SECTION XVII

FIDUCIARY OWNERSHIP (TRUSTS)

TITLE I— GENERAL
1765. A trust is an obligation to hold and ad- Definition

minister or deal with property conscientiously for

the benefit of a person or persons other than the

person subject to the obligation.

Ee Williams [1897] 2 Ch., at p. 19, per Ldndley, L. J.

[The origin of the 'use, trust, or confidence' has been briefly

described in Sect, I, Tit. XI, § 1304 n. ; where it is pointed out

that, by means of a strict judicial interpretation of the Statute of

Uses, three classes of uses escaped the operation of that statute, and

remained, under the name of ' trusts,' still recognized only by

Courts of Equity. To these, later developments added other equi-

table interests ; but by far the most important example of equitable

interests is still the trust, which has extended beyond its original

scope as a scheme for the protection of beneficial interests in land

from the rigorous requirements of the common law, and is now
freely applicable to all classes of beneficiaries and all kinds of pro-

prietary rights. Every completely constituted trust must contain

four elements, viz. (i) a trustee or trustees, (ii) a beneficiary or

beneficiaries (cestui que trustent), who may include the or a trustee

or trustees, but must not be identical with him or them, (iii) prop-

erty the subject matter of the trust, and (iv) an obligation, enforce-

able in a Court of Equity, on the trustee or trustees to administer

or deal with the property for the benefit of the beneficiaries (Knight

v. Boughton (1844) II CI. & F., at p. 551, per Lord Cottenham

;

Re Williams [1897] 2 Ch., at p. 19, per Lindley, L. J.). The
passing of the Judicature Acts, though it has made all branches of

the Supreme Court tribunals administering both law and equity, has
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not (at least directly) affected the peculiar position of trusts as equi-

table interests based on conscientious obligation. Where no such

obligation can be enforced against the legal owner of the property

alleged to be the subject matter of the trust, there is no trust.

And a beneficiary of full age and capacity, absolutely entitled to the

trust property, or even (in the case of pure personalty) an undivided

share thereof, can call upon the trustee to convey to him the legal

ovirnership, and thus put an end to the trust (^Re Marshall \_i(^i^']

I Ch, 192).]

Peculiar 1766. Generally speaking, every trust imposes

upon the trustee a specific obligation to fulfil the

express, directions of the trust. But

—

(i) a trust may be so constituted as to leave it

entirely to the discretion of the trustee in

what manner and to what extent it shall

.

be carried out ('discretionary trust')

;

Wainford V. Heyl (1875) L. R. 20 Eq. 321,

Train v. Clafperton [1908] A. C. 342.

[In these cases, so long as the trustees act bond fide, they cannot

be interfered with. But the surplus of the property (if any) cannot

be claimed by the trustee beneficially.]

(ii) property may be disposed of in such a way

as to authorize the takers to expend the

whole or part of it, at their discretion,

for the maintenance of specific animals

or non-sentient objects

;

Be Dean (1889) 41 Ch. D. 552.

[Of course, only a human being can enforce a trust; but, in Re
Dean., it was held that the so-called trustees, if they did not carry

dut the direction, could not retain the property for their own bene-

fit. But such a provision must observe the Rule against Perpetui-

ties (Re Jones (1898) 79 L. T. 154).]
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(iii) in the case of a charitable trust, the choice

of the institutions or objects to be bene-

fited, as well as the mode of carrying out

the trust, may be left entirely to the

trustee or to the Court.

Re Allen [1905] 2 Ch. 400.
Re Garrard [igoj] i Ch. 382.

J.-G. V. Mathieion [1907] z Ch. 383.

[But if there is any liberty to expend an unspecified part of a

fund so left on objects not charitable, the whole trust will ^be bad
for uncertainty {Re Sidney [1908] i Ch. 488; Dunne v. Byrne

[1912] A. C. 407).]

1767. It is a question of construction for the Precatory

Court in each case, whether words of advice or en-
"^"'^^

treaty accompanying a gift of property are intended

to create a trust binding on the donee, or are mere

expressions of the wishes of the donor, which have

no legal effect.

Comiskey v. Bowiring-Hanbury [1905] A. C. 84.

Re Conolly [1910] \ Ch. 219.

Re Atkinson (191 1) 80 L. J. Ch. 370.

[Such questions arise almost exclusively on testamentary gifts

;

and the tendency of the Courts is now against the recognition of
' precatory trusts ' (Re Atkinson^ ubi sup.^ at p. 372, per Cozens-

Hardy, M. R.).]

1768. A trust may be created by express words classification

('express trust'), by conduct of the parties ('implied "f"''^'"

trust *), or by operation of law (* constructive trust ').W

No technical language or special form is necessary to
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create an express trust ; W except that a trust pf lands,

tenements, or hesreditaments, must be manifested and

proved by some writing signed by the party who is

by law entitled to declare such trust, (") and that no

testamentary trust can be created, except by testa-

ment executed in conformity with the requirements

of the Wills Act, i837.('')

(a) Soar v. Ashwell [1893] 2 Q. B. 390. ^(As was pointed out in this

case, these distinctions are not always consistently employed.)

(^y Re Atkinson (1911) 80 L. ]. Ch., at p. 371, per Cozens-Hardy,

M. R.

(c) Statute of Frauds (1677) s. 7.

[It will be observed that an exprefes trust of lands need not be

created by writing. It is sufficient if it is ' manifested and proved

'

by writing, which may be drayi^n up long after the creation of the

trust {Forsterv. Hale (1798) 5 Ves. 308) ; and the requirements of

the statute do not extend to implied or constructive trusts (/&'</.,

s. 8).]

(d) The Court will not allow a devisee or legatee to retain for his own
, benefit property as to which he was clearly informed before the

testator's death that it was intended to be held by him for the

benefit of other persons {Tee v. Ferris (1856)' 2 K^ & J. 357 ;

McCormick v. Grogan (1869) L. R. 4 H. L. 8z ; He Maddock

[1902] z Ch. 220). But such knowledge only binds persons who
acquired it before the testator's death, even if the others are de-

visees in common with them {Tee v. Ferris, uii saf.)i and if they

refuse to undertake the trust, or the object of the trust is unlaw-

ful, there are no means of enforcing it. Where there is a devise

to joint devisees, and one of them was informed of the trust before

the making of the testament, his knowledge binds both {RUssell v.

'Jackson (1852) 10 Hare, 204); if his knowledge was acquired

between the making of the testament and the testator's death, he

only is bound {Re Stead [1900] I Ch. 237).

Imperfectly 1 769. Where there has been an imperfect attempt
constituted . ,. , , , 1 r -i 1

trusts to constitute a valid trust, and the attempt has railed,
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either from the omission of some formality/*) or be-

cause the property intended to be the subject matter

of the trust was not then in existence,W the Court

will not enforce the completion of the trust, except

on the application of persons who have given (or are

deemed to have given) W valuable consideration.

(a) Milroy v. Lord (i86z) 4 De G. F. & J. 264.

Richards y. Delbridge (1874) L. R. 18 Eq. 11.

[These were cases of imperfect assignments, intended to pass

the ownership of the property. But a binding trust may clearly be

created without assignment of property, if the settlor declares him-

self, in unmistakable terms, to hold the property in trust for the

beneficiaries {Wheatley v. Purr (1837) i Keen, 551).]

(b) Re Ellenhorottgb [1903] 1 Ch. 697.

(c) e. g. children under a marriage settlement. (But, if the trust is

enforced by a purchaser for value, it will enure also for the benefit

of volunteers, at any rate as against the setdor and his representa-

tives {Davenport v. Bishop (1846) i Ph. 698).)

1770. Subject to § 1769, an implied trust will be Implied

deemed to have been created whenever, from the

conduct of the parties to a transaction involving the

transfer or dealing with property, the Court considers

that it was the intention of the parties that a trust

should be created. In particular :
—

(i) when, by direction of a purchaser of prop-

erty, the conveyance of such property is

made to a third person, not being a person

in loco fitii of the purchaser, such third

person will be presumed to be a trustee

for the purchaser;

Ryallv. Ryall {i-jig) i Atk. 59.
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[Where the transferee is in loco filii pi t,hp purchaser, the trans-

action is deemed to be an advancement by the latter for the benefit

of the transferee {Dyer v. Dyer (1788) 2 Cox, 92).]

(ii) when the owner of pure personalty trans-

fers it into the names of himself and a

stranger (being a volunteer), a resulting

trust for the benefit of the transferor will

be presumed, in the absence of evidence

,
to the contrary

;

Marshaly. Crutwell {1%"]^) L. R. 20 Eq. 328.

Re Eykyn'! Trusts (iS-jy) 6,Cli. D. 115. ,

Standing v. Boa/ring (1885) 31 Ch. D., at p. 287, per Cotton, L. J.

[Semble : the rule has no application to land ; and a transfer into

the names of a transferor and a person In loco filii towards him raises

a presumption of advancement {Re Eykyn's Trusts, ubi sup."). For-

rnerly a wife stood in such a position towards her husband ; and,

j^»zW^, the passing of the Married Women'is Property Act, 1882,
has not made any difference in this respect {Dunbar v. Dunbar

[1909] 2 Ch. 639). It seems much more difficult to say whether
or not the Act has enaljled the presumption of advancement to be

raised in the case of a transfer or purchase bya married woman {Re
Jshton [iSgy] 2 Ch. 574).]

r

(iii) when, either from the failure of the bene-

ficiaries, the failure or illegality of the

objects lo£ the trust, the vagueness or in-

completeness of the directions given to

the trustees, or otherwise, the primary

purposes of a trust have ceased to exist,

or have never existed, there will be an

implied or 'resulting' trust of the undis-

posed of property, for the benefit of the

settlor or his representatives.

Digitized by Microsoft®



TRUSTS 1 103

Ackroyd\. Smithson (1780) i Bro. C. C. 502.

Fagev. Leapingwell {i%i2) 18 Ves. 463.
Merchant Taylors' Co. v. A. G. (1871) L. R. 6 Ch. App., at p. 518,

per James, L. J.

[Formerly, in the case of land, if the settlor and his representa-

tives failed, the trustees could retain the property for their own
benefit {Burgess v. Wheate (lysj) i Ed. 177). But the Crown
now claims under the Intestates' Estates Act, 1884, s. 4. And the

Crown was always entitled, in such cases, to pure personalty, as

bona vacantia (Re Gasman (1880) 15 Ch. D. 67). Care must,

however, be taken to distinguish between a trust, and an absolute

gift with mere directions as to user (Re Andrews' Trust [1905]
2 Ch. 48), or a similar gift subject simply to charges {King v. Deni-

w« (1813) I V. & B. 260). In such cases, the donee is entitled to

retain the gift, notwithstanding the impossibility of carrying out the

directions, or the satisfaction of the charges. And, where a settlor

has transferred property to trustees for the purpose of carrying out an

illegal object, the settlor may find it impossible to recover the prop-

erty, if the illegal purpose or any substantial part of it has been

carried out {Re Great Berlin Steamboat Co. (1884) 26 Ch. D.

616).]

1771. A mere voluntary conveyance, either of Voluntary

land or [semble) of pure personalty, to a stranger,
""'"'3"""

does not, of itself, raise any presumption of a result-

ing trust.

Lloyd y. Spillet (1740) 2 Atk. 148 (land).

Toung V. Peachey (1741) ibid., 248.

George v. Bank ofEngland (1819) 7 Price, 651, per Richards, C. B.

(personalty). But see

Fowkes v. Pascoe (1875) L. R. 10 Ch. App. 343.

1772. A constructive trust arises when a trustee Constructive

has received, in his capacity as such, property which,

though not comprised in an express trust, he is not
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legally entitled to retain for his own benefit/*) or

where a stranger to the trust has received 'property

belonging to the trust in circumstances which do not

entitle him to retain it as against the beneficiaries.C")

Such property is held subject to a constructive trust

for the beneficiaries, under, and on the terms of, the

original trust.

(a) Keechv. Sanford {i-jz6) Sel. Ca. Cha. 6i.

Griffith V. Owen [1907] i Ch. 195.
i

[A trustee is not, in the absence of special circumstances, allowed

to make a profit out of his trust; and will be compelled to account,

for the benefit of the trust, even for incidental gains. The cases

in which this rule is applied are stated in Tit. III., § 1796, />w/.]

(b) Soar v. Ashwell [1893] 2 Q. B., at p. 405,^^r Kay, L. J.

, Smith V. Patrick [1901] A. C. 282.

Trustfor un- 1 773. Any trust which has for its substantial aim
lawful pur-

jjjg achievement of any illegal purpose, is void as

regards that purpose, and, if such purpose is inextri-

cably mixed up with the other purposes of the trust,

is void altogether. But where the substantial purpose

of the trust may be achieved without violating the

law, any illegal means prescribed for the attainment

of such fiurpose may be disregarded, and the trust

will be valid (' mere machinery ' ).

Re Daveron [1893] 3 Ch. 421.

Re Appleby [1903] i Ch. 565.

Re Coulson's Trusts (1908) 97 L. T. 754.
Re Lodmg[l^l6] 2 Ch. 26.

[Does the latter part of this rule applyto any defect other than
a perpetuity ? For the application of the Rule against Perpetuities

to' charitable trusts, see ante, Sect. XV, tit. Ill, § 1734 (vi). It
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should be noted, that a trust which in itself is free from illegality, is

not made void by the fact that it was made from an illegal motive

or for an illegal consideration {Ayerst v. Jenkins (1873) ^' ^- ^'^

Eq. 27s). But see Phillips v. Probyn [iSqg] i Ch. 8ii, which

seems difficult to reconcile with the earlier case.]

1774. The Court has power to enforce trusts Property

against persons within its jurisdiction; even though
"I'Jrisdi'tion

the property subject to the trust is situated outside

the jurisdiction.W But the Court cannot directly

affect or control immovables outside the jurisdic-

tion ;
C") and it will not, as a rule, adjudicate on

questions relating to the title or right to the posses-

sion of immovable property out of the jurisdiction,

unless there exists between the parties to the action

some personal relation arising out of contract or

implied contract, fiduciary relationship, or fraud.

W

(a) Penn v. Lord Baltimore (1750) I Ves. Sen. 444 (land).

Etuingy. Qrr-Eaiing (1885) L. R. 10 App. Ca. 453 (personalty).

Re Smith [191 3] z Ch. 216 (land).

(b) Re Piercy [1895] i Ch. 83.

(c) Deschamps v. Miller [1908] 1 Ch., at p. 863, per Parker, J.
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TITLE II— APPOINTMENT AND REMOVAL
OF TRUSTEES

Who may be 1775. Any person, CorporateW Of individual, includ-

a trustee
-^^^ ^ minor, C") a married woman,(') a bankrupt, ("*) and a

convict,W is capable of being a trustee ; but no one can

be compelled to become a trustee against his will.(*^)

(a) Re Thompson's Settlement [igo^] W. N. Z05.

[The most conspicuous example of a corporate trustee is, of

course, the Public Trustee appointed under the Public Trustee Act,

1906.]
I

(b) But a minor's powers as a trustee are restricted by the fact that he

cannot (with certain exceptions) make a binding conveyance of

land {ante. Sect. VII, Tit. I, § 1497). This defect may be

cured by means of vesting orders under s. 26 (ii) of the Trustee

Act, 1893 ; or a new trustee may be appointed by the Court,

under, s. 25 of that Act.

(c) Married Women's Property Act, 1907, s. l (l). And her husband

is not liable for her breach of trust, unless he has acted in the

trust (M. W. P. Act, 1882, s. 24).

(d) It is expressly provided by the Bankruptcy Act, 1914 (s. 38 (i) ),

that the property held by a bankrupt as trustee shall not be

divisible among his creditors. But a bankrupt and a felon trustee

may be removed by th6 Court under s. 25 of the Trustee Act,

1893.

(e) Hid., s. 48.

[A lunatic trustee may also be removed by the Court, and a vest-

ing order made, transferring the property (Lunacy Act, 1911,8. i).]

(f ) Re Ridley [1904] 2 Ch., at p. 774.
Re Benett [1906] i Ch. 216.

[The rule applies ; even where the trust estates pass to the per-

sonal representatives of a trustee under s. 30 of the. Conveyancing

Act, 1 88 1. The representatives, though they are owners of the

trust property, are not trustees ; but, until the appointment of new
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trustees, they can exercise the powers of the deceased (Conveyancing

Act, 191 1, s. 8), and they may take under a gift to ' the trustees

for the time being' of the settlement (Re Waidanis [1908] i Ch.

123). A person who wrongfully intermeddles with trust property

is called a ' trustee de son tort.' He incurs the liabilities, but has not

the rights, of a trustee {^Re Barney [1892] 2 Ch. 265).]

1 776. A trustee may be appointed : — Appointment

/•\ii 1-1 1 • y "f trustee

(i) by the settlor in the settlement creating the

trust

;

[This is the normal method of original appointment, and must,

probably, observe the rules specified in § 1768, ante.\

(ii) by the person nominated for the purpose by

the settlement {^ost, § 1777)

;

Trustee Act, 1893, s. 10 (i).

[Unless the settlement otherwise provides, this power cannot, of

course, be exercised, except to supply a vacancy among the trustees.

But, if the wording of the power is not inconsistent, the donee of

the power may appoint himself (Montefiore v. Guedalla [1903] 2 Ch.

723)-]

(iii) if there is no such person, or no such person

able or willing to act, then, subject to the

terms of the settlement, by the surviving or

, continuing trustee or trustees, or, if there is

no such person, by the personal represent-

atives of the last surviving or continuing

trustee

;

Ibid.

[The appointment under this provision must be in writing

{ihid^. The representative of a last surviving trustee cannot

appoint himself a trustee under this provision [Re Sampson [1906]
I Ch. 435). ^eere: is this decision affected by s. 8 (i) of the

Conveyancing Act, 191 1 ?]
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(iv) by the Court, whenever it is expedient to

appoint a new trustee or trustees, and it is

found inexpedient, difficult, or impracti-

cable, to do so without the assistance of

the Court.

Trustee Act, 1893, s. 25 (i).

[This section is particularly applicable in the case of bankrupt

and convict trustees (ante^ § 1775 n. (d)). But the Court will

not exercise its powers if there is any other person able and willing

to act {Re Higginbotham [1892] 3 Ch. 132; Re Firth [1912]
I Ch. 8o6).J

Discharge of 1 777. Where a trustee, whether original or sub-

stituted, and whether appointed by the Court or

otherwise, remains out of the United Kingdom for

more than twelve months, or desires to be discharged

from all or any of the trusts or powers reposed in or

conferred on him, or refuses or is unfit to act, or is

incapable of acting, therein, the person or persons

having under the instrument creating the trust power

to appoint new trustees, or, failing them, the persons

specified in § 1776 (iii) ante, may, by writing, ap7

point another trustee in his place.W Subject to this

provision, a trustee can only be removed by the order

of the Court.

W

(a) Trustee Act, 1893, s. 10 (i).

(b) Even the Court cannot remove a trustee who desires to continue in

oiEce; except for good reasons (i?^ 5/fl»ci&ar/ (186 1) 3 De G. F.

&J. 131).

[It will be noticed that even this statutory provision does not

formally authorize the removal of a trustee ; though, doubtless, the

appointment of a substitute has substantially that effect.]
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1778. Generally speaking, a trustee may not retire Retirement

without the leave of the Court ; except in pursuance '^
^'"'"^"

of a power in the settlement, or with the consent of

all persons interested in the settlement, being of full

age and capacity.W But, subject to the terms of the

instrument, if any, creating the trust, where there are

more than two trustees, or where the Public Trustee

is acting as a trustee of the settlementj^") if a trustee

by deed declares that he is desirous of being dis-

charged from the trust, and if his co-trustees or

trustee, and such other person, if any, as is em-

powered to appoint trustees, by deed consent to the

discharge of such trustee, and to the vesting in the

co-trustee alone of the trust property, the trustee

desirous- of being discharged will be deemed to have

retired from the trust, and will by the deed be dis-

charged therefrom. (=)

(a) IVilhinson v. Parry (1828) 4 Russ. 272.

[But, apparently, the Court will make the order as of course, on

being satisfied that the trustee's accounts are in order; though, in

the event of the trustee having acted capriciously, he will be ordered

to pay the costs of the application [Forshaw v. Higginson (1855)

20 Beav. 485). And it is not always necessary to appoint a new

trustee in place of the retiring trustee {Re Chetwynd's Settlement

[1902] I Ch. 692).]

(b) Public Trustee Act, 1906, s. 5 (2).

(c) Trustee Act, 1893, s. 11.

1779. Where new trustees are appointed under Not less than

lyyd (ii) and (iii) ante^ the number of trustees
'^o """^'^^
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must not be allowed to fall below two; unless only

one trustee was originally appointed,W or unless the

settlement authorizes the acting of a sole trustee, C") or

unless the Public Trustee is acting as a trustee of the

settlement.^

(a) Trustee Act, 1893, s. 10 (2) (c).

(b) Ibid., s. 10 (s).

(c) Public Trustee Act, 1906, s. 6 (i).

[But the Public Trustee must not be appointed a trustee by any

one but the settlor without an order of the Court, if the settlement

contains a direction to the contrary (ibid., s. 5 (3)) ; and, even

where there is no such direction, the Court may, on the application

of a beneficiary, prohibit the appointment of the Public Trustee

{ibid. (4)). Generally speaking, the onus is on the party proposing

the appointment of the Public Trustee (Re Hope Johnstone (1909)
XXV T. L. R. 369, /)^r Parker, J. ; Re Firth [19 12] i Ch. 806).

And notice must be giyen to all parties beneficially interested of any

proposal to make such an appointment (Public Trustee Act, 1906,

«• 5 (4)).]

Judicial 1780. The Court may, on application by a settlor

trustee
^^ intending settlor, or by any trustee or beneficiary,

in its discretion appoint a judicial trustee, either as a

sole or joint trustee, and, if sufficient cause is shown,

in place of all or any existing trustees. Such person

may be either a fit and proper person nominated in the

application, or, in the absence of such nomination, or

if the Court ^is not satisfied with the fitness of the

person so nominated, an official of the Court.W In

either case, the judicial trustee will be subject to the

control and supervision of the Court, which may give

him any general or special direction in regard to the
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trust or the administration thereof. C") The Public

Trustee may be appointed a judicial trustee under

this §.W

(a) Judicial Trustees Act, 1896, s. i (i).

(b) Ibid. (3) (4).

(c) Public Trustee Act, 1906, s. 2 (i) (<?).

[A retiring judicial trustee has no power to appoint a successor

under s. 10 of the Trustee Act, 1893 (^1? Johnston [191 1] W. N.

234)-]
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ro carry out 1781. It IS the duty of a trustee to administer the

"Jndlxncise
^^^^'^ property in accordance with the directions of

diligence the settlement ; ^"^ and, in so far as the settlement is

silent, according to the standard of diligence and

discretion approved by the Court for the conduct of

trustees/'')

(a) Parkes v. Royal Botanic Society (1908) XXIV T. L. R. 508.

Cross V. Lloyd-Graeme (1910) loz L. T. 163.

He Whiteley (191 1) 55 Sol. Jo. 291.

[Only in cases of obvious necessity, and to carry out the settlor's

substantia] wishes, will the Court sanction a departure from the

terms of the settlement {Re New [1901] 2 Ch. 534— described

by Cozens-Hardy, L. J., in Re Tollemache [^i^o^] i Ch., at p. 956,
as the ' high water mark of . . . extraordinary jurisdiction '). Even
in the case of charitable trusts, there can be no application of the

doctrine of cy-prh, so long as any possibility of carrying out the

settlor's directions remains (JVeir Hospital Case [igoi] aCh. 124).

But, where the general intent of the settlor is clear, and the precise

means prescribed by him to give effect to it are impossible of execu-

tion, the Court may, in the case of charitable trusts, adopt a cy-pres

scheme (Biscoe v. Jackson (1887) 35 Ch. D. 460 ; Re Davis [I902]

I Ch. 876). Where, however, there is a devise or bequest to a

specific and then existing charitable institution, which comes to an

end before the testator?s death, the ordinary rule of lapse applies;

and the gift fails {Re Ovey (1885) 29 Ch. D. 560 ; Re Rymer{i%()s]

I Ch. 19).]

(b) Speight V. Gaunt (1883) L. R. 9 App. Ca. i.

Learoydy. Whiteley (1887) L. R. iz App. Ca. 727.

[The standard of diligence required of a trustee is very difficult

to define. One of the best-known attempts is that of Lord Black-

burn, in Speight v. Gaunt, ubi sup., at p. 19, who describes it as that

•• of an ordinary prudent man of business ... in managing similar
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affairs of his own'— a definition substantially adopted by Lord
Watson in Learoyd v. -Whiteley, ubi sup., at p. 733. But, surely, a

prudent man of business may, in certain circumstances, justifiably

take risks in his own affairs, e. g. leave a debt on personal security,

which no trustee, without express authority, would be justified in

doing. See remarks of Lindley, L. J., in Whheley v. Learoyd (^iS86)

33 Ch. D., at p. 355. J

1782. In such administration, the trustee must act T« exercise

upon his own discretion ; neither, in the absence of

special circumstances, throwing the burden on the

Court,W nor delegating it to agents.^

(a) Perrins v. Bellamy [1899] i Ch., at pp. 801-z, per Romer, L.J.

[Where a proper case exists, the trustees may either pay the

trust fund into Court under s. 42 of the Trustee Act, 1893, °''

apply for the directions of the Court under O. LV, r. 3. The
latter is the preferable course (^Re Giles (1886) 34 W. R. 712).
But even this must not be resorted to, at the expense of the estate,

without good cause (Perrins v. Rellamy, ubi sup.) ; and this form of

procedure is not suitable for the settlement of questions involving

charges of fraud or wilful default (Dowse v. Gorton [1891] A. C, at

p. 202) or even disputed facts (^Nutter v. Holland [1894] 3 Ch.

408). Moreover it can only be employed in the cases of trusts

arising under a deed or instrument.]

(b) Learoyd V. Whiteley, ubi sup., at p. 732.

Davis V. Hatchings [1907] i Ch. 356.

[The trustee is, of course, entitled to expert advice in cases of

difficulty ; but the decision must be his own. He is entitled, where

it is practically impossible for him to act in person, to delegate a

purely ministerial act to a proper agent {Speight v. Gaunt, ubi sup.).']

1783. Subject to § 1782, a trustee ia not responsi- Not responsi-

ble for the default of— ''^'
'" '''"'"

cases

(i) a solicitor whom he has appointed to
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receive money or other valuable consid-

eration by permitting him to have the

custody of a title-deed containing a re-

ceipt effectual under the Conveyancing

Act, 1 88 1, s. 56;

Trustee Act, 1893, s. 17 (i).

Re Sheppard [\<)ii\ i Ch. 50.

(ii) a banker or a solicitor whom he has ap-

pointed to receive moneys payable under

a policy of insurance, by permitting him

to have the custody of the policy with a

receipt by the trustee
;

Trustee Act, 1893, s. 17 (2).

unless, in either case, he leaves the money

for an unreasonable time in the hands of

such solicitor or banker, after he is aware

of its receipt by him.

He Sheppard, ubi sup.

General pro- 1784. Subject to the terms of the instrument, if

any, creating th.e trust, a trustee is liable only for

money and securities actually received by him ; not-

withstanding that he has signed any receipt for the

sake of conformity. And he is liable only for his

own acts, receipts, neglects, or defaults, and not for

those of any other trustee, nor for any banker, broker,

or other person with whom any trust moneys or se-

curities may be deposited, nor for the insufficiency

vtston
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of any securities, nor for any other loss ; unless the

same happens through his own wilful default.

Trustee Act, 1893, s. 24.

[Despite the apparent width of its terms, it is doubtful whether

this provision (which reproduces a similar provision in the Law of

Property Amendment Act, 1859 (*• 3')) ^^^ really altered the law

{Re Brier (1882) 26 Ch, D.^at p. 238, per Lord Selborne, C). A
trustee has never been' liable for the default of other persons ; except

in so far as his own default has contributed to it. But the section

may be studied as a useful contribution towards the solution of the

difficult question of the standard of diligence required of a trustee.]

1785. It is the duty of a trustee, subject to the To realize

terms of the settlement, to get in immediately all "prL^erty"^

outstanding claims of the trust estate, and all such

parts of the estate as may not be invested in author-

ized investments,^ and to invest all such parts of the

estate as are not already so invested, in authorized

investments. For the purposes of this Title, * au-

thorized investments' means investments authorized

by the settlement, or the investments described or

referred to in section i of the Trustee Act, i893.('')

But, when exercising his statutory power of invest-

ment, the trustee must observe the conditions speci-

fied in sections 2 and 7 of the said Act,W and must

act in the exercise of his discretion, and subject to

any consent required by the instrument, if any, creat-

ing the trust.W

(a) McGachen v. Detii (1851) 15 Beay..84.

[It does not necessarily follow that the trustees must immediately

call in all investments made by the settlor himself which they would

Digitized by Microsoft®



iii6 LAW OF PROPERTY

not themselves be justified in nnalcing (Re [Chapman [1896] 2 Ch.,

at p. 782). On the other hand, a direction in the settlement to

invest in non-trustee securities does not prevent the trustee investing

in trustee securities {Re Burke [1908] 2 Ch. 248); unless it is

clearly exclusive (Ovey v. Ovey [1900] 2 Ch. 524).]

(b) This enactment sets out a considerable number of permitted invest-

ments, and ends by including ' any of the stocks, funds, or secu-

rities for the time being authorized for the, investment of cash

under the control or subject to the order of the High Court.'

These securities will be found enumerated in R. S. C, O. XXII,
r- 17-

_
'

'

,
, ,

'

_

(c) These conditions forbid the purchase of certain redeemable stock

within fifteen years of the date fixed for redemption, at a price

higher.than its redemption value, or at any earlier date at more
than 15 per cent, above its redemption value (s. 2). They also

/ forbid the trustees to hold certificates to bearer of certain stocks

(S.-7).

(d) Trustee Act, 189.3, s. 3.

[See now Finance Act, 1917, s. 35 ; and Read v. Head (1919) 88

L. J. Ch. 236.]
:

Continuing

authorized

securities

1 786. A trustee is not liable for breach of trust by

reason only of his continuing to hold an investment

which has ceased to be an investment authorized by

the instrument of trust or the law.

Trustee Act, 1 894, s. 4.

Investing on 1787. Subject to the terms of the instrument,
real security

creating the trust, a trustee who has power to invest

in real securities may invest on mortgage, not only

of freehold and copyhold, but of property (sc. land)

held for an unexpired term of not less than two hun-

dred years, and not subject to a reservation of a rent

greater than a shilling a year, or to any right of re-

demption or to any condition for re-entry, except for
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non-payment of rent, and on any charge, or upon

any mortgage of any charge, made under the Im-

provement of Land Act, 1 864.W In the absence of

express words, a power to invest in real securities

does not authorize the trustee to purchase land.^''^

(a) Trustee Act, 1893, s. 5 (i).'

(b) Re Mordan [1905] i Ch. 515.

[It must be admitted that the judicial authority for the last propo-

sition is hard to discover ; but the opinions of text-book writers

appear to be uniform ; and the proposition seems to be a fair infer-

ence from the terms of the section referred to in the first part of

the §. In Re Mordan, thoxigh the special-words of the settlement

were held to authorize a purchase, the truth of the general rule was
not denied.]

1 788. A trustee who lends money on any property precautions

on which he can lawfully lend, is not chargeable '" ^^"'^'"S

.

' '-' trust money

with breach of trust merely on the ground of the

insufficiency of the security at the time when the

loan was made, if he acted on a report as to the value

of the property made by a person whom he reason-

ably believed to be an able practical surveyor or
,

valuer instructed and employed independently of any

owner of the property, and on the advice of such

surveyor or valuer expressed in the report, and did

not lend more than two-thirds of the value of the

property as stated in such report. (^) And if, in such

circumstances, he advances more than such propor-

tion on a mortgage security in other respects proper,

he is only liable for the loss of the excess. C")

(a) Trustee Act, 1893, s. 8 (i).
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[The mere fact that the valuer has previously acted for the mort-

gagor is not necessarily an objection (^Re Solomon [1912] Ch. 261).]

(b) Trustee Act, 1893, s, 9,

[The two-thirds standard is a minimum, not to be blindly

followed (Shaw v. Cates [1909] i Ch- 389). But there is no abso-

lute rule that only one half should be lent on business premises

(Palmer y.Emerson [191 1] i Ch. 758).]

Dispensing 1789. A trustee is not chargeable with breach of

Z'tfe^"'^
trust merely for dispensing, wholly or partially, with

the investigation of the lessor's title in lending on the

security of leasehold property ; or, in purchasing or

lending on any property, for accepting a shorter title

than a purchaser under an open contract is entitled

to require, if, in the opinion of the Court, the title

he accepted was one which a person acting with

prudence and caution would have accepted.

Trustee Act, 1893, s. 8 (2) (3).

Acting,under 1790. A trustee acting or paying money in good
power of faith under a power of attorney is not liable for any
attorney

^ r j j

such act or payment by reason of the fact that, un-

known to the trustee, the maker of the power of

attorney was dead, or had done some act to avoid the

power, when the trustee did the act or made the

payment.
Trustee Act, 1893, s. 23.

[For the wider protection given by the Conveyancing Acts to

persons acting on powers of attorney, see ante^ Bk. I, Sect. Ill, Tit.

IV, § 141.]
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1791. A trustee, under whose trust the income of Apportm-

the trust fund is payable to certain persons and the
"ll"Jj{s be-

'

capital to others, must carefully apportion charges twesn capital

and expenses between income and capital. The
following charges or expenses fall, subject to the

terms of the settlement, upon income :
—

(i) rent of leasehold property held as part of

the trust fund

;

Re Betty [1899] 1 Ch. 8zi.

(ii) repairs to similar property actually re-

quired by the lease to be made,W but not

merely voluntary repairs which the trus-

tees are not legally bound to make-C")

(a) Re Gjers [1899] 2 Ch. 54.
Jie Sutton (191 2) 56 SoL Jo. 650.

(b) Re Freman [1898J i Ch. z8.

Re Sutton, ubi sup.

[The tenant for life under a testament is not chargeable with

arrears of rent or repairs due at the testator's death ; but only with

current charges (^Re Courtier (1886) 34 Ch. D. 136, followed in

Re Sutton^ ubi sup.),'\

(iii) fire insurance premiums up to three-fourths

ofthe value ofinsurable property, other than

property which the trustee is bound to con-

vey absolutely to any beneficiary on request

;

Trustee Act, 1893, ,s. 18.

[The position of fire insurance is peculiar. The old rule was,

that a trustee was not bound to insure [Fry v. Fry (1859) ^7 Beav.

144) ; and the section just quoted is merely enabling. Conse-

quently, it would seem that it still rests with the trustees (except in

the case of leasehold property where the lease requires it) to refuse

to insure {Re McEacharn (191 1) 103 L. T. 900). If the tenant

00
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for life liimself insures, he has no claim against the estate for pre-

miums {Re V^inchilsea's Trusts (1888) 39 Ch. D. 168). On the

other hand, he can take the whole of the insurance money {JVar-

wicker v. Bretnall (1882) 23 Ch. D. 188); unless the remainder-

man can claim to have the premises rebuilt under s. 83 of the Fires

Prevention Act, 1774 {Re Ride's Trusts [1908] I Ch. 887).]

(iv) rates and local government charges gener-

ally, except such as are specifically in-

curred for the permanent improvement

of the property.

Jie Cmwiey (1885) 28 Ch. D. 431.
He Barney [1894] 3 Ch. 562.

ReFarnham [1904] 2 Ch. 561.

Re Smith [1906] i Ch. 799.

But legal costs, chargeSj and expenses (unless exclu-

sively incurred for the benefit of the persons entitled

to the income), are payable out of capital.'

Re McClure' s Settlement (1906) 76 L. J„ Ch. 52. \

[Of course, as between the trustees who incur them and the

beneficiaries, costs and other outgoings are a charge on both capital

and income {Stott v. Milne (1884) 25 Ch. D., at p. 715, per Sel-

borne, C.)-]

Wasting and' 1792. When a testator has bequeathed the resi-

reversionary
^J^g pf j^j[g personal estate upon trust to pay the in-

securtttes ^ ^ .

^
_

' '

come to a certain person or certain persons for life

{? or other limited period) and the capital to certain

other persons thereafter, the trustee must, unless the

testator has otherwise expressly or by implication di-

rected,W pending the conversion into duly authorized

investments [ante, § 1785) of any w^asting or rever-

sionary securities, C") pay to the person or persons «n-
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titled to the income, not the actual annual produce

of such wasting or reversionary securities, but a sum

equal to four per cent, per annum on the income

which would have been produced if the securities in

question had been converted into proper investments

at the testator's death or the expiry of one year there-

from.W This rule has no application to trusts created

by settlement inter vivos,^^'^ or to devises of realty.^

\
(a) Collins v. Collins (1833) 2 My. & K. 703.

[A mere power to postpone realization is not, in itself, a contrary
direction {Re Chaytor [1905] i Ch. 233) ; unless it appears to have
been conferred for the special benefit of the tenant for life {Rg

Inman [1915] i Ch. 187). Nor is a gift of the 'rents, issues, and
profits ' to the tenant for life {Re Wareham [19 12] 2 Ch. 312).]

(b) It seems to be the better opinion, though the point is not clear, that

an actual power to retain wasting securities, excludes the rule—
i. e. that the rule only applies to unauthorized wasting securities

(See remarks of Kekewich, J., in Re Bates [1907] i Ch. at pp.
z8, 29, and of Warrington,

J., in Re Nicholson [1909] 2 Ch.,

at p. 120). But the former case, and Re Wilson [1907] i Ch.

394, were cases of hazardous, not wasting, securities. If a power

is given to retain securities which would otherwise be manifestly

improper, it can only be exercised with the concurrence of all the

trustees {Re Hilton [1909] 2 Ch. 548.)

(c) Howe V. E. of Dartmouth (1802) 7 Ves. 137.
Brown v. Gellatly {iS6f) L. R. 2 Ch. App. 751.
Macdonald^. Irvine (1878) 8 Ch. D. loi.

Re Earl of Chesterfield {1^%^) 24 Ch. D. 643.
Rozolls V. Bebb [1900] 2 Ch. 107.

Re Beech [1920] I Ch. 40.

[Where there is no express direction to convert, the valuation is

at a year from the death ; where there is, at death or the period (if

any) fixed by the testator for realization {Brown v. Gellatly, ubi sup.)'.

Sometimes the Court, in carrying out this rule, has allowed 3 (or,

now, 4) per cent, on the estimated value of the security at the proper

period' of conversion ; at others, the income calculated upon an

imaginary investment in Consols at that date.]

(d) Re Van Straubenzee [1901] 2 Ch. 779.

(e) Re Darnley [\goj] 1 Ch. 159.

Re Oliver [1908] 2 Ch. 7.4.
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Unauthor-

ized securi-

ties

Liability of

trusteefor
improper

investments

1793. [Semble] The rule laid down in § 1792

applies to unauthorized as well as to wasting and

reversionary securities ; W but an express power to

retain indefinitely all or any of the testator's invest-

ments, with a direction to pay the income of the

entire estate to the tenant for life, prevents the appli-

cation of the rule to such investments. C")

(a) Dimes Y. Scott (iSzy) 4 Russ. 19;.

Broain v. GeJ/at/y (1867) L. R. z Ch. App., at p. 759.
(b) Re Bates (1907) I Ch. zz.

, Re Wilson, ibid., 394.

[But see Re Lynch-Blosse [1899] W. N. 27.]

1 794. In the event of a trustee failing altogether

to invest, he will be liable to pay to the beneficiaries

interest at the rate of four per cent, per annum on

the uninvested sum, until it is properly invested.^

If he invests injudiciously in authorized securities, he

will be liable for the loss sustained by the benefici-

aries.C") If he invests in uijiauthorized securities, the

beneficiaries may (being of full age and capacity)

either accept the iijvestment, or reject it and charge

the trustee with the money actually invested, and

interest at the rate of four per cent, per annum from

the date of the investment.W

(a) Robinson y. Robinson (1851) i De G. M. & G., at p. i^i, per

Cranworth, L.J.

(b) Re Salmon (1889) 4Z Ch. D. 351.

Re Turner [1897] i Ch. 536.

(c) Re Barclay [1899] i Ch. 674.
''
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[The non-penal rate of interest chargeable against a trustee is

now four per cent., not three {^Re Davy [1908] 1 Ch. 61). If the

beneficiaries reject the investment, they have no claim under the rule

set out in § 1792 {Slade v. Chaine [1908] I Ch. 522). If they

accept an unauthorized investment, it would seem that, on principle,

they could not claim in respect of ultimate loss. But they have

been allowed to prove such a claim in the bankruptcy of the trustee

(iJ.Z<7/t.[i903]i K. B. 439)-]

1795. A trustee must be prepared to render, at Trustee's

all reasonable times, full accounts of his dealings """""'^

with the trust property, and to give full information as

to the condition of the trust, to all persons interested

under the trust ; W and he will be charged personally

with the costs of any proceedings which may be

rendered necessary to compel the production of such

accounts or information. C")

(a) Even persons only contingently interested are entitled to information

{Re Skinner [1904] I Ch. 289).

(b) Pearse v. Green (i 819) 1 J. & W. 140, per Lord Eldon, C.

He Tillott [1892] I Ch. 86.

[Any trustee or beneficiary may now insist on having the accounts

of the trust audited not oftener than once a year by a solicitor or

accountant agreed between the parties or appointed by the Public

Trustee (Public Trustee Act, 1906, s. 13 ; Re Oddy [191 1] i Ch.

532 ; Re Utley (1912) 56 Sol. Jo. 518). The accounts of a judi-

cial trustee {ante. Tit. II, § 1780) are audited once a year (Judicial

Trustees Act, 1896, s. i (6)).]

1 796. A trustee must not make any personal profit no profit by

out of the trust ; except so far as he is expressly ^''"''^^

authorized to do so by the settlement.

Keech v. Sandford (1726) Sel. Ca. in Ch. 61.

Re Syies [1909] 2 Ch. 241.
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In particular, he must not :
—

(i) renew for his own benefit a lease belong-

ing to the trust

;

Keech v. Sandford, ubi sup.

[Ai trustee is now bound, on request of any beneficiary interested,

and in his own discretion if no such request is made, entitled, to

,

use his best endeavours to renew a lease of renewable leaseholds for

the benefit of the trust ; unless there is a person in possession en-

titled to enjoy the leaseholds without liability to renew or contribute

to the cost of renewal, and his written consent cannot be obtained

(Trustee Act-, 1893, s. 19 (i)).]

(ii) speculate or deal with the trust property

with a view to personal gain

;

Rochefoucauld y. Boiistead [iSgS] 1 Ch. 551.
jRe Davis [1902] z Ch., alp., 317.

[Aiid if he does, the beneficiaries may claim either all the profit,

or the return of the money employed with interest at the penal rate

of five per cent. The severity of the rule is best realized from the

fact that,, in Rachefoucauld v. Boustead^ . uii sup., the trustee was
charged with a sum borrowed by him on the security of the trust

property ; notwithstanding that no resort was made to the property

by the lender.]

(iii) charge commission or profit costs for pro-,

fessional or other services

;

Matthieson v. Clarke (1854) 3 Drew. 3.

Re Chalinder and Herington [1907] i Ch. 58.

[The disability extends to costs paid by third parties, which must

be received and carried to the credit of the trust fund {Re Corsellis

(1887) 34 Ch. D. 675) ; and the ordinary authority in a settlement

only covers strictly professional charges (^^ Chalinder and Herington,

ubi sup.). But the disability does not extend to the trustee's part-

ner ; and, if the partnership articles bona fide provide that all profit

costs shall in such cases go to the partners, the firm may receive

them {Clack v. Carlon (1861) 30 L. J. Ch. 639 ; Re Doody [r893]

I Ch. 129). Moreover, a solicitor who acts for himself and co-

trustee in litigation, the costs not being thereby increased, is entitled
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to profit costs {Cradock v. Piper (1850) i Mac. & G. 664). A
rule which used to forbid the charging of profit costs by solicitor-

mortgagees has now been abolished by the Mortgagees' Legal Costs

Act, 1895.]

(iv) purchase the trust property from himself

without the leave of the Court.

Fox V. Mackreth (1788) 2 Bro. C, C. 400 ; 4 Bro. P. C. 258.

Farmer v. Dean (1863) 32 Beiiv. 627.

Williams v. Scott [1900] A. C, at p. 503.

[There is no absolute rule against a trustee purchasing the inter-

est of a beneficiary. But the transaction leaves upon the trustee

the onus of proving its fairness {Ex parte Lacey (1802) 6 Ves. 625);
though, if the beneficiaries reclaim the property, they are not en-

titled to interest on the rents or profits [Silkstone Co. v. Edey [1900]
I Ch. 167). A former trustee, who has bona fide retired from the

trust, may purchase the trust property {Boles and British Land Co.

[1902] I ch. 244). It is sometimes sdid that the rule in the sub-s.

does not apply to ' bare trustees '— i.e. trustees with no active duties

to perform.]

Any profit which may accrue from the dealings

of the trustee with the trust fund accrues to the fund.

Keech v. Sandford, ubi sup.

[The rule that a trustee must not make any unauthorized per-

sonal profit out of his position has been extended to persons who
are not strictly trustees, e. g. tenants for life {Griffith v. Owen [1907]
I Ch. 195), partners {Bevan v. Wehb [1905] i Ch. 620), and agents

{Andrew v. Ramsay [1903] 2 K. B. 635). But the rule must not

be pushed so as to include remote profits {Re Lewis (19 10) 103
L. T. 495), or remote relationships {Re Biss [1903] 2 Ch. 40).
The Public Trustee is, and a judicial trustee may be, entitled to

remuneration for his services (Public Trustee Act, 1906, s. 8 (i);

Judicial Trustees Act, 1896, s. i (5)).]
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TITLE IV— POWERS OF TRUSTEES

[NOTE— The powers described in this Title are independent

of, and in addition to, any statutory overriding powers which trustees

may exercise in virtue of the provisions described in Section VI,

Title II, and Section VII, Title I, § 1504, ante.']

Disposition 1 797. Apart from express provision in the settle-

fr^pTty
ine"t, and subject to Tit. Ill, §§ 1785, 1792, ante,

a trustee has, as such, no power to seU,W lease,W or

mortgage W the trust property ; except that :
—

(i) where there is a devise of a testator's whole

interest in real estate to trustees, charged

with the payment of debts or legacies, or

other specific sum or sums, the trustees

may, in the absence of express provision

for raising such sum or sums, sell or

mortgage the land for the purpose of

raising such sum or sums ; W

(ii) where a settlement of property as personal

estate contains a power to invest money

in purchase of land, such land will, unless

the settlement otherwise provides, be held

by the trustees on trust for sale, with

.
power to postpone the sale ;

W
(iii) where any property vested in trustees by

way of security becomes irredeemable, they

hold it on trust for sale, with power to post-

pone sale ;
*"^
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(iv) [semble) trustees may let land on a yearly

tenancy, or for a short period, if such a

step is necessary or desirable in the inter-

ests of the trust ;
(')

(v) where a trustee properly exercises his duty

or power to obtain a renewal ofrenewable

leaseholds {ante. Tit. Ill, § 1796 (i) n.),

he may, if he has not in his hands suffi-

cient money for the purpose, raise the

money required to effect such renewal,

by mortgage of the hereditaments to be

comprised in the renewed lease, or of any

other hereditaments for the time being

subject to the same user or trusts.(s)

(a) Perrins Y. Bellamy [1899] i Ch. 797.
(b) Bowes V. E. London Waterworks (18 18) 3 Madd. 375 ; afFd. Jac.

(c) Walker v. Southall (1887) 56 L. T. 882.

Sheffield fy^c. Bdg. Soc. v. Aizlewood (1889) 44 Ch. D. 4:2.

(d) Law of Property Amendment Act, 1859, ss. 14, 15.

[This power has now become almost obsolete; owing to the

change in the law made by s. i of the Land Transfer Act, 1897,
under which the personal representatives of the testator can sell to

pay debts and legacies. But it may still be useful in the case of

deaths between 1859 and 1898.]

(e) Conveyancing Act, 191 1, s. 10; (ee) ibid. s. 9.

(f) Naylor v. Jrnitt (1830) i Russ. & M. 501.

(g) Trustee Act, 1893, s. 19 (2).

[It cannot be doubted that, if the trustee is legal owneTy a. bona ^de

purchaser from him would get an unimpeachable title (^Bowes v.

London E. W. Works., ubi sup., in Jac, at p. 330, per Lord Eldon,

C, and see (7«/f, Sect. I, Tit. XI, § 13 13). And it must be admitted,

that there is little express authority for the rule in the text as regards

pure personalty. But the general principle stated in the text seems

to be accepted as law.l
003
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Mode of sale 1 798. Where a trustee has a trust for or power of

sale, he may (subject to the provisions of the settle-

ment) sell or concur in selling any part of the prop-

erty, whether subject to prior charges or not, either

together or in lots, by public auction or private con-

tract, subject to any conditions respecting title or

evidence of title, or other matter, as he thinks fit,

with power to vary any contract for sale and to buy

in at any auction, or to rescind any contract for sale

and to re-sell, without being answerable for any loss.

This § only applies to trusts or powers created by

settlements coming into operation after i88i.

Trustee Act, 1893,5. 13.

Depreciatory 1799. No Sale made by a trustee can be impeached
conditions

^^ ^ purchaser, in any case, on the ground that the

conditions of sale were unnecessarily depreciatory;

nor by a beneficiary, unless it appears that the alleged

depreciatory character rendered the consideration for

the sale inadequate. And no such sale can be im-

peached on such ground against the purchaser, after

the execution of the conveyance ; unless it is shown

that he was acting in collusion with the trustee

when the contract for sale was made.

Uid., s. 14.

Minerals 1800. A trustee having for the time being a

power to dispose of land, may, with the sanction

of the Court, dispose of the land with an exception
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or reservation of any minerals, and with or without

rights and powers of or incidental to the working,

getting, or carrying away of the minerals, or so dis-

pose of the minerals, with or without the said rights

or powers, separately from the residue of the land.

Trustee Act, 1893, s. 44 (i).

[The sanction, once given, operates to authorize future disposi-

tions of ' such ' land or minerals ( ? all the other land or minerals

comprised in the settlement). But this further authority is subject

to the terms of the settlement {ibid., s. 44 (2)).]

1801. A trustee who is either a vendor or a pur- Vendor and

chaser may sell or buy without excluding the appli- P'"''>"'^^>'

cation of section 2 of thd Vendor and Purchaser Act, andng Acts

1874;^ and a trustee, whether acting by himself or

through a solicitor, will not be deemed guilty of

neglect or breach of duty, or become in any way lia-

ble, by reason of his omitting, in good faith, in any

instrument, or in connection with any contract for

sale or other transaction, to negative the giving, in-

clusion, implication, or application, of any of the

powers, covenants, provisions, stipulations, or words,

given, or deemed to be included or implied in any

such instrument, or made applicable to any such

transaction, by the Conveyancing Act, i88i.('')

(a) Hid., s. 15.

(b) Conveyancing Act, 1881, s. 66.

[For the wider immunities of a trustee purchasing or lending on
property generally, see ante. Tit. Ill, §§ 1787-1790. The pro-

visions of the Vendor and Purchaser Act, s. 2, are too long to set out.

They comprise various conveyancing rules for the completion of an

Digitized by Microsoft®



II30 LAW OF PROPERTY

open contract for the sale of land. The provisions of the Convey-

ancing Act, 1 88 1, to which reference is made, are also very numer-

ous, and can only be appreciated by a perusal of the Act.]

Infant'! land 1802. Where a person beneficially entitled to the

possession of land is a minor, the trustees described

in Sect, VII, Tit. I, §' 1505, ante, have power to

manage the land and do such acts as are specified in

that §.
' Conveyancing Act, 1881, s. i^z.

Conveyancing Act, 191 1, s. 14.

Repairs 1803. Subject to § 1802, and to any directions in

the settlementj a trustee has no power to lay out

money at the expense of the beneficiaries in effecting

repairs not necessary for the preservation of the *

property from forfeiture or destruction. Where re-

pairs are necessary, the trustees must apply to the

Court to apportion the cost of the repairs amongst

the beneficial interests.

Re De Teissier \\%<)'^ i Ch. 153.

^1? Willis \\qo-i\ I Ch. 15.

S.e Legh [1902] 2 Ch. 274.

Re Garnham [1904] 2 Ch. 561.

[On the other hand, North, J., in the case of Re Freman [1898]

I Ch. 28, seems to have assumed that the trustees had power, at

any rate with the approval of the Court, to do repairs described as

' necessary ' (generally). And, in the still earlier case of Re Hotchkys

(1886) 32 Ch. D. 408, Lindley, L. J. (at p. 420) suggested that,

if it was 'judicious' to make repairs, the Court would.,authorize

them. But these views are somewhat at variance with the expres-

sions of the Court in the later cases. It has been previously pointed

out (Tit, III, § 1 79 1 (ii)) that the cost of repairs which the owner
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of the property is legally liable to perform (e. g. those required by

the covenants of a lease under which the property is held) fall upon

income.]

1804. A trustee may, subject to the terms of the Insurance

settlement, insure any insurable property against loss

or damage by fire to an amount (including any insur-

ance already on foot) not exceeding three-fourths of

its full value, and pay the premiums thereof out of

the income of such property or of any other property

subject to the same trusts, without obtaining the con-

sent of the person or persons entitled to such income.

This power does not apply to property which the

trustee is bound forthwith to convey absolutely to

any beneficiary upon being requested to do so.

Trustee Act, 1893, s. 18.

[The position of a trustee in respect of liability to insure against

fire has been previously noted (see ante. Tit. Ill, §1791 (ili)).]

1805. Subject to the express provisions of the Appointment

settlement, a trustee may appoint a solicitor as his re'ehemone't

agent to receive money or other valuable considera-

tion under the trust, by permitting him to have the

custody of, and produce, a deed containing a receipt

which would, under the provisions of section 56 of

the Conveyancing Act, 1881, justify the person pay-

ing or transferring such money or valuable considera-

tion, in handing it over to the solicitor of an ordinary
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vendor; and such person will be justified in handing

it to such solicitor. And a trustee may appoint a

banker or a solicitor to receive and give a discharge

for money payable to the trustee under a policy of

assurance, by permitting him to have the custody of

the policy with a receipt signed by the trustee.

Trustee Act, 1893, s. 17.

[Apparently, this section abolishes the rule laid down by the

Court of Appeal in Bellamy v. Metropolitan Board of Works (1883)

24 Ch. D. 387, and renders it unnecessary for the trustees, in the

event of loss of the purchase money through the default of the

solicitor, to prove special reasons for their action in allowing him

to receive it.]

Receipts 1806. A trustee has power to give an effectual

receipt in writing for any money, securities, or other

personal property or effects payable, transferable, or

deliverable to him under any trust or power ; and

such receipt will exonerate the person paying, trans-

ferring, or delivering the same (to him as trustee)

from ^seeing to the application, or being answerable

for any loss or misa;pplication, thereof.

Ibid., s. ZQ.

[Though the words in brackets are not in the Act, it has beeh

held that the corresponding section (36) of the Conveyancing Act,

1 88 1, does not protect a person who pays trust money to a trustee,

not knowing him to be such (^Miller v. Douglas (1886) 56 L. J.

Ch. 91 — which was, however, a case of trustees who were also

executors). Unlike a single executor, one of co-trustees cannot

give a good discharge without the concurrence of his co-trustees

(Flower .and Metropolitan Board 0/ Works (iSS^) 27 Ch.D. 592).].
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1807. Subject to the terms of the instrument (if Acceptance of

any) creating the trust, two or more trustees acting ""^f" ""'

together (or a sole acting trustee where, by the in-

strument creating the trust, a sole trustee is authorized

to execute the trusts and powers thereof) may, if and

as he or they may think fit, accept any composition

or any security for any debt or any property claimed,

and may allow time for payment of any debt, account,

claim, or thing whatever relating to the trust, and

for these purposes may execute such instruments and

do such things as to them or him seem expedient,

without being responsible for any loss occasioned by

any act or thing so done in good faith.

Trustee. Act, 1893, s. 21.

[This section has been, apparently, held to sanction even a

compromise with defaulting .trustees by their successors {Re

Sewell [fgo^] i Ch. 806), But in doubtful cases the trustees

ought to take the opinion of the Court (Re Houghton [1904]
I Ch. 622).]

1808. Where trustees are in the possession of the income of in

land of a minor under the powers described in f""'
'

^'""'

Sect. VII, Tit. I., § 1505, ante, they may, subject to

the terms of the instrument under which the interest

of the minor arises, apply at discretion any income

arising from such land (including accumulations) for

the minor's maintenance, education, or benefit, or

pay thereout any money to his parent or guardian, to

be applied for the same purposes. But this power
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only exists, where the instrument under which the

minor's interest arises came into operation after

1881.

I

Conveyancing Act, 1881, s. 42 (4) (7) (8).

Conveyandng Act, 1911, s. 14.

[The surplus income is to be invested and (subject to the power
of resort) accumulated for the beftefit of the minor on his attaining

twenty-one, or, if the minor is a woman and marries during mi-

nority, for her separate use on marriage (her receipt being a good

discharge), or, if the minor dies during minority and (being a

woman) unmarried, to be held upon the trusts of the settlementj

or (where the minor has taken by inheritance or is entitled to the

fee simple) for the benefit of his personal representatives (Act of

1881, s. 42 (5)).]

Advancement 1809. Subject to the terms of the instrument
of infant s ^nder which the interest of the minor arises, when

trustees hold any property in trust for a minor, either

for life or any greater interest, and whether abso-

lutely or contingently on his attaining-twenty-one W
or on the occurrence of any previous event, the

trustees may, at their sole discretion, pay to the

minor's parent or guardian, or otherwise apply for

or tpvv^ards the minor's maintenance, education, or

benefit,^''^ the income of that property, or any part

thereof, whether there is any other fund applicable

to the same purpose, or any person bound by law to

provide for the minor's maintenance or education,

or not.W

(a) If the intervening income would not in any case belong to the minor,

even though the contingency occurred (e. g. where there is a con-

dition precedent to the vesting of an estate) the trustees cannot, as
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a general rule, apply it under this power [Ee Dicison (1883) 29
Ch. D. 331). But the Court may order maintenance, even out

of such income, in the following cases of testamentary trusts—
{a) where the testator stood in loco parentis towards the minor,

and the contingency is the attainment of the latter's majority {^Re

Abrahams [191 1] i Ch. 108), and no maintenance is provided by
the testament for the minor (fireen v. Belchier (1737) i Atk.,

at p. 507, /i?r Lord Hardwicke, C; He George (1877) 5 Ch. D.,

at p. 843, per James, L. J.); (i) where the trust fiind is a specific

or merely deferred legacy, or, being a contingent legacy, is

set apart from the testator's general estate by the testament (^Re

Jefferfs Trusts (1866) L. R. 2 Eq. 68; Re Clements [1894]
I Ch. 665)— in the case of a contingent legacy, it is not enough
that it should be merely specific {Guthrie v. Walrond (1883)
22 Ch. D. 573); (f) where the trust fund is residuary person-

alty {Re Adams [1893] I Ch. 329)); (</) where there is a di-

rection to accumulate, followed by a gift of the accumulations for

the benefit of the minor, whether for life or absolutely {Re Collins

(1886) 32 Ch. D. 229; Re Walker \\<)o\\ i Ch. 879); {e)

where there is a power to advance out of the capital of the fund

{Re Churchill [i gog] 2 Ch. 431). And it is possible that the

trustees under s. 43 have power to do what the Court might do.

In cases {i) and {c), the infant is, probably, entitled to the

whole of the intervening income, as such, if he fulfils the con-

tingency; in the other cases, there is, probably, merely a discre-

tion to make an advancement for his benefit {Re Bowliy [igo^]

2 Ch., at pp. 706-708, per Romer, L. J.).

(b) This power may be exercised, in the case of personalty, even after

one member of a class entitled on majority attains majority {Re Hol-

/ord [i8g^] 3 Ch. 30). But {semile) the old rule that, in the

case of real estate, the member first attaining 9 vested interest is

entitled to the whole income, is still unaffected (^« Averill[iSg8'[

I Ch. 523).

(c) Conveyancing Act, 188 1, s. 43 (i).

[The residue of the income is to be accumulated and invested

by the trustees (but with power to resort to accumulations) for the

benefit of the person who ultimately becomes entitled to the prop-

erty from which the same arises,' {iiid. (2)). After much conflict

of opinion, it has now been decided, that the accumulations become

part of the corpus of the property, and are subject to the trusts

affecting the corpus— i. e. if the minor is only a tenant for life,

he only gets the interest on them {Re Bowlby [1904] 2 Ch. 685).

Presumably, the direction to accumulate only applies where the in-

fant will be entitled, on fulfilling the contingency, to the intervening

income in some form. But it has been held, that the fact that the
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minor only takes a life interest in the accumulations (Re Bowlby, ubi

suf)dLQes not prevent the trustees making him an allowance during

minority (Re Boulter [19 18] 2 Ch. 40).]'

Survival of 1810. Where, under a settlement coming into
powers

operation after 1 8 8 1 , a power or trust is given to or

vested in tw^o or more trustees jointly, then, unless

the contrary is expressed in the instrument, if any,

creating the power or trust, the same may be exer-

cised or performed by the survivor or survivors ofthem

for the time being ;
W and, until the appointment

of new trustees under such a settlement, the personal

representatives or representative for the time being of a

sole trustee, or of a last surviving or continuing trustee,

may (subject to the terms of the settlement) exercise

any power given to, or capable of being exercised by,

the sole or last surviving or continuing trustee. C")

(a) Trustee Act, 1893, s. zz.

[It will be observed that the section makes no provision for merely
' continuing * trustees, e. g. where one trustee has retired under the

provisions of s. 11 of the Trustee Act, 1893.]

(b) Conveyancing Act, 191 1, s. 8.

[Apparently, the rule about survivorship only applies where the

powers are conferred on the trustees as such (^Crawford v, Forshaw

[1891]' 2 Ch. 261— where, however, the corresponding section

(38) of the Conveyancing Act, 1881, was not referred to). But

the tendency of the Courts is against construing powers as personal

(Re Smith [1904] i Ch. 139). Presumably, the rule in s. 22 of

the Trustee Act applies to statutory as well as to express powers.

As to the effect of disclaimer of powers, see ante. Sect. VI, Tit. I,

§ 1468 (i). But, presuntably, a person appointed trustee could

hardly disclaim a power given him as such, without disclaiming the

trust.]
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1811. Every trustee appointed under Title II, Powers of

§§ 1776 (ii) (iii) (iv), and 1777, ante, has, as well

before as after the trust property becomes vested in

him {^osi) Tit. VII, §§ 1829, 183 1), the same pow-
ers, authorities, and discretions, and may in all re-

spects act, as if he had originally been appointed a

trustee by the instrument, if any, creating the trust.

Trustee Act, 1893, ss. 10 (3), 37.

[Presumably s. 37 of the Trustee Act, 1893, would apply to a

judicial trustee ; in spite of the fact that it was passed before judi-

cial trustees were created. There is no general provision as to the

powers of judicial trustees in the Judicial Trustees Act, 1896. But
the Court may give a judicial trustee any general or special direc-

tions in regard to the trust or the administration thereof [tbid.^ s. i

(4)).]
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Ifidetnnftyout 1812. Trustees are entitled to be indemnified out
oftrustprop- ^f ^j^^ ^^^^^ property for all expenses and liabilities

properly incurred by them in or about the execution

of the trust; and such indemnity will be a first

charge on the trust property.

Trustee Act, 1893, s. 24.

Jie Turner [1907] 2 Ch. 126.

[The most striking illustration of this rule is to be found in the

fact that costs have, been allowed out of the property to trustees of

a settlement whiph was set aside as fraudulent under the 13 Eliz.

c. 5 ; they being personally innocent (^IdeaV Bedding Co, v. Holland

[1907] 2 Ch. 157).]

Personal

claim on

beneficiaries

1813. As against beneficiaries of full age and

capacity, the trustees W have also a personal claim to

indemnity in respect ofsuch expenses and liabilities ;
C")

and, such claim will not be extinguished by the fact

that the beneficiaries have parted with their interests,

if the expenses and liabilities were incurred whilst

the beneficiaries held their interests.^ But such

claim may be excluded, either by express provi-

sion of the settlement, or by implication from the

circumstances-^"*)

(a) The' right of a trustee passes to his trustee in bankruptcy (St. Thomas'

Hospital y. Richardson [1910] 1 K. B. 271).
(b) Hardoon v. Belilios [1901] A. C. 118.

(c) Matthews V. Jiu^gles-Brise [igii] i Ch. 194.
' (d) Wisew, Perpetual Trustee Co, [1903] A. C. 139,
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[It doe* not seem, quite clear whether the liability of the bene-
ficiaries is put on the ground of implied request or on the ground
that the trustees were compelled to incur the expenses. The former

appears to be the most satisfactory basis.]

1814. A trustee who has reasonably allowed the indemnity

management of the trust property to remain in the
^fj/^//

"'

hands of a co-trustee, on account of the latter's spe-

cial knowledge and skill, or other circumstances, may

be given, in the discretion of the Court, an indem-

nity from such co-trustee in respect of any liability

for breach of trust incurred through the default of

such co-trustee.

Baking. Hughes (1886) 31 Ch. D. 390.

Re Linsley [1904] 2 Ch. 785.

[Of course the innocent trustee is liable to the beneficiaries (see

post^ Tit. VI, § 1822. That is, indeed, the basis of his claim to

indemnity.]

1815. A trustee who has been called upon to Contribution

make good a breach of trust not occasioned solely y "'' "'

by his own fault, and not amounting to actual fraud,

will be entitled to contribution from his co-trustees.

Robinson v. Harkin [1896] 2 Ch. 415.

Jackson v. Dickinson [1903] i Ch. 947.

1816. Where a beneficiary has instigated, or con- impounding

sented in writing to, a breach of trust, his beneficial ^ '^f'-^'

interest may, in the discretion of the Court, be terest

impounded to recoup the trustee for any liability
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incurred by him through such breach ; evdn where

the beneficiary is a married woman restrained from

anticipation (see ante, Bk. I, Sect. Ill, Tit. II,

§§ 105-108).

Trustee Act, 1893, s. 45.

Griffiths V. Hughes [1892] 3 Ch. 105. . <

Re Somerset \\%i)i^ i Ch. 231.
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TITLE VI— REMEDIES FOR BREACH
OF TRUST

1817. A beneficiary may claim the trust property, Against the

in whose hands soever it may be ; except that he can- "'"'^ P'''P^>''y

not claim it against a bona fide purchaser for value,

who has acquired the legal ownership (or the best

right to call for it) without notice of the trust, or

against persons (other than the trustee himselt) taken

through such purchaser.

Hunter v. Walters (1871) 41 L. J. Ch. 175 ('best right to call').

Pilcher v. Rawlins (1872) L. R. 7 Ch. App. z6o.

Taylor v. Russell [lig?,] A. C. 244.

Wilkes V. Spooner[i()i-i] z K. B. 473.

[The exception from the general rule stated^ in the § is merely

the result of the application of the niaxim : ' where the equities are

equal, the law must prevail.' Its scope, has been carefully ex-

plained in earlier parts of the work (see Sect. I, Tit. XI, §§ 13 13-
1321, and Sect. IX, Tit. II, § 1548). The general rule in the §

is the best illustration of the important principle, that the interest of

the beneficiary under a trust is not merely a chose in action, but

actual property, protected against all except a limited class of

persons.]

1818. Subject to the exception specified in § 18 17, Against the

a beneficiary may also claim the proceeds of trust P''"""^'

property, improperly converted by the trustee in

breach of trust, so long as he can identify them.

And if the proceeds remain in the hands or under

the control of the trustee, the beneficiary will be
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preferred to the general creditors of the trustee, even

in the latter's bankruptcy.

Taylor y. Plumer (1815) 3 M. & S. 562.

Hopper V. Conyers (1866) L. R. 2 Eq. 549. ,

Re Hallett (1879) '3 Ch. D. 696.

Re Oattaay [1903] 2 Ch. 356.

[This rule, which is one of the most striicing features of the law
of trusts, and, in some wayS, makes a beneficiary's interest stronger

than some legal claims, is not confined strictly to trusts, but is ap-

plied to all cases of fiduciary ownership, e. g. broker and client's

mbiley {Hancock v. Smith (1889) 41 Ch. D. 456), solicitor and
clients' funds {Re Stenning [1895] 2 Ch. 433). Very slight marks
of identification have been treated as sufficient ; and probably Cole-

man V. Bucks, i^c. Bank [1897] 2 Ch. 243, was wrongly decided.

To a certain extent, as ,the cases show, the rule even supersedes the

doctrine that money has no ear-mark, or, as it is more correctly

put, that current coin of the realm cannot be recovered after it has

passed in curre;icy {Miller v. Race {i-j^i) 1 Burr., at p. 459, per

Lord Mansfield, C. J.). The method of enforcing the rule is, to

declare the legal owner of the proceeds a trustee for the beneficiary,

with (if necessary) a consequentia:l vesting order under § 1831,
post.]

Tracing 1819. In tracing the identity of the proceeds of
proceeds . ' . (.

an improper conversion oi trust property, a trustee

who has paid such proceeds into a blended fund, con-

taining also moneys' of his own, will be d«emed, in

every case, regardless of the dates of the payment in

of the trust funds and his own, to have drawn against

his own money, so long as any remains in the fund.W

But as between rival beneficiaries under different

trusts, the proceeds of whose trust property have been

paid into a blended fund, the trustee will be deemed

(in the absence of proof to the contrary) to have

drawn against such trust proceeds in the order in

which they were paid= in.C')
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(a) Re Hallett, ubi sup.

Hancock v. Smith, ubi sup.

He Oatway, ubi sup. ^
[If the i:emaining fund exceeds the amount of the beneficiary's

claim, he gets a charge upon it; if not, he takes the whole {Re
Hallett, ubi sup., at p. 709). If the whole fund is exhausted by the
trustee's drawings, the beneficiary will have no claim upon moneys
subsequently paid in (semble, unless the trustee specially appropriates
them to the trust) (James Roscoe v. Winder [1915] i Ch. 62).]

(b) Clayton's Case (1816) 1 Mer. 585.

Re Stenning [1895] z Ch. 433.

[The Rule in Clayton's Case, which applies generally to rival claim-

ants on a mixed fund, is merely a presumption of fact, not a rule of

law (Deeley v. Lloyds' Bank [191 2] A. C, at p. 771, per Lord
Atkinson) ; and a fraudulent trustee can, if he pleases, favour one or

more trust funds at the expense of others, if his intention is clear.]

1820. A beneficiary can claim to have any bene- Against the

ficial interest which the trustee may himself have '[""'Jf,J beneficial

(whether original or acquired) in the same trust fund, interest

impounded to satisfy a breach of trust by the trustee

;

and such claim will prevail even against a bona fide

purchaser of the trustee's beneficial interest (not be-

ing a purchaser for value of a legal interest without

notice of the trust) who paid his money before the

breach of trust was committed.

Priddy v. Rose (181 7) 3 Mer. 86.

Barnett v. Sheffield (1852) i De G. M. & G. 371.
Cole V. Muddle (1852) 10 Hare, 186.

Doering v. Doering (1889) 42 Ch. D. 203.

[The principle is : that the trustee is deemed to have paid him-

self (Doering v. Doering, ubi sup.). But the rule only applies where

the trustee's beneficial interest is really part of the trust fund, not

where it merely arises under the same instrument which contained

the settlement {Fox v. Buckley (1876) 3 Ch. D. 508 ; Re Towndrow

[191 1] I Ch. 662) ; and only where the purchaser was not entitled

to believe that the trust was at an end {Pearce v, Bulteel\i<ji6\ 2 Ch.

544)0
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Against the

trustee per-

sonally

1821. Subject to §§ 1823 and 1826, post, the

Court will order a tmstee (including a constructive

trustee W) to pay personally to the trust fund any

loss occasioned by any breach of trust committed by

him ; and such order may be enforced as a judgment

debt by execution against the trustee's own prop-

erty^W and, if the loss is the loss of money which

has been in the trustee's possession .or under his con-

trol, at- the discretion of the Court, by an order for

attachment of the trustee's body.W

(a) Smith v. Patrick [1901] A. C. 282.

(b) R. S. C, O. XLII, s. 54.

[As to the enforcement of judgments by execution, see ante^

Sect. V, § 1457 n., and Sect. XI, § 1607. If a trustee is ordered

to deliver up papers, and does not comply, a writ of assistance may
be issued against him (^Re Taylor [19 13] W. N. 212).] .;

(c) Debtors Act, 1869, s. 4 (3).

Debtors Act, 1878, s. i.

Middkton v. Chichester (1871) L. R. 6 Eq. 152.

[Before a writ of attachment can be obtained, however, certain

formalities must be carefully observed {Re Oddy [1906] 1 Ch. 93),
including the rather difficult task of serving upon the trustee, with

the notice of motion, a copy of affidavit of service thereof (O. LII,

r. 4). And the money lost .must actually have been under, the

trustee's control. A mere constructive receipt through an agent,

for whom the trustee is responsible, is not enough {Re Fewster

[igoi] I Ch. 447). And the Court will not accept even a formal

admission of the trustee as conclusive against him (^Harper v.

Mclntyre (1908) 99 L. T. 191).]

Liability of

co-trustees

1822. The personal liability of co-trustees is joint

and several ; and acceptance of a composition from

one or more of such trustees does not prevent, the
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I

beneficiary proceeding against the other or others for

the full amount of the loss, until the whole has been

made good.

Edwards v. Hood-Barrs [1905] i Ch. zo.

[The right of trustees to contribution from their co-trustees has

been already explained (see ante. Tit. V, § 18 15).]

1823. An express trustee, in answer to a claim for Statutes of

breach of trust, may not plead the statutes of limita-
''""'"*"''

tion in any case where the claim is founded on any

fraud or fraudulent breach of trust to which he was

party or privy, or is to recover trust property or the

proceeds thereof still retained by the trustee, or pre-

viously received by him and converted to his own
use. In other cases, a trustee may plead the statutes

of limitation applicable. Where no statute of limita-

tion in force on 24th December, 1888, applies, the

claim will be treated (even as against a married woman
restrained from anticipation) as a claim of debt for

money had and received; but time will only begin

to run against a beneficiary from the date when his

interest became an interest in possession.

Trustee Act, 1888, s. 8 (i).

[Originally, the Court of Chancery never allowed an express

trustee to set up the statutes of limitation; and it even claimed to

disregard them in suits to recover equitajile property from strangers.

This last claim was, however, rendered untenable as to land by the

Real Property Limitation Act, 1833, s. 24; and there is no statute

of limitations (other than that embodied in the §) applicable to the

recovery of pure personalty. But the rule as against the express
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trustee himself was expressly preserved by the Judicature Act, 1873,
s. 25 (2), and remained in force till the passing of the Trustee Act

of 1888, which provides (s. 8 (2)) that the claim of one benefi-

ciary shall not be kept alive by a judgment or order obtained by

another. For the purposes of the rule, an ' express ' trustee includes

all persons with whorii property has been deposited on the strength

of a fiduciary relation (&«r v. Ashwell [1893] 2 Q. B., at p. 397,
per Bowen, L. J.).]

Effect of
trustee^!

bankruptcy

Relief

against

breach of

trust

1824. A 'personal claim against a trustee founded

on fraudulent breach of trust, is not extinguished by

the discharge of the trustee in bankruptcy proceed-

ings.; W but it is extinguished by a voluntary accept-

ance, duly made by the beneficiary or on his behalf,

of a composition. C")

(a) Bankruptcy Act, 1883, s. 30 (l).

(b) Re Seme// [tgog] I Ch. 806.

1825. A trustee who is or may be personally

liable for a breach of trust may be relieved, wholly

or partially, from such personal liability by the Court,

if it appears to the Court that he has acted honestly

and reasonably, and ought fairly to be excused for the

breach of trust, and for omitting to obtain the direc-

tion of the Court in the matter in which he com-

mitted such breach.

Judicial Trustees Act, 1896, s. 3.

Perrins v.. Bellamy [1899] i Ch. 797.
lie Maciaf[ign] i Ch. 300.

Re Allsop [1914] I Ch. i.

[The Court has felt a difficulty in interpreting this enactment,

inasmuch as a trustee who has acted 'reasonably and honestly ' is
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not, prima facie, personally liable at all (^Re Mackay, ubi sup.). But

the view taken is, that the section was intended to cover cases in

which, though guilty of a technical breach of trust in view of the high

standard of diligence demanded of a trustee, the trustee has acted as

an ordinarily prudent business man would act, e. g. in following the

advice of experts believed to be capable. In fact a trustee has been

excused under it who had actually paid trust funds to the wrong

person (^Re Alhop, uhi f«/>.).]

1826. A beneficiary cannot enforce any claim Beneficiary

against a trust fund until all obligations due from him
'^hane'uabil-

under the settlement have been discharged. tttes to trust

Priddy v. Rose (1817) 3 Mer., at p. 104, per Grant, M. R.

Re Weston [1900] z Ch. 165.

1827. A beneficiary may pursue all his remedies Concurrent

at once, or in any order he plfeases, and continue to '^^IJciJL

do so until he has recovered all that he has lost by the

breach of trust.

Frances v. Frances (1854) 3 De G. M. & G. 108.

[The amount of judicial and literary authority for this important

proposition is astonishingly small ; but its truth can hardly be

doubted. Nevertheless, it may give rise to difficult questions, and

even some hardship, in practice, e. g. where a purchaser from a trustee

is technically affected with notice ofthe trust, though without personal

default, and the beneficiary refuses to proceed against the trustee

personally.]
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TITLE VII— TRANSFER OF THE TRUST
ESTATE

Conveyance 1828. The interest of the trustee will pass by any
of trustee s convevance or event by which a similar interest be-
tnterest '

/ ,

longing to the trustee beneficially, would pass ; but it

will (subject to Tit. VI, § 1 8 17, ante^ remain subject

to the claims of the beneficiaries.

[This is elementary law; for whieh it is hard to find any direct

authority. Trustees are invariably made joint owners ; and there-

fore, on the death of one of them, his interest passes to the survivor

or survivors (ante^ Sect. XVI, Tit. II, § 1753). In case of the

dekth of a sole trustee, since the coming into operation of the Con-
veyancing Act, 1,88 ij(s. 30), his interest (even though it consists of

freehold reaV estate of inheritance) passes on his dpath to his per-

sonal representatives ; and this is now in accordance with the gen-

eral law (Land Transfer Act, 1897, * ')• ^^^ '^ *^^ interest is a

legal copyhold estate, it still passes to his customary heir or devisee

(Co.pyhold Act, 1894, s. 88).]

Festinz dec-'
1829. Where a new trustee has been appointed

laration under Tit, II, § 1776, 1777, ante, or where a re-

tiring trustee is discharged under § 1778, of that Title,

if the deed of appointment or discharge contains a

vesting declaration, the trust property passes accord-

ingly to the persons who by such deed become and

are the trustees for performing the trust, or the con-

tinuing trustees, as the case may be, as joint owners, for

the purposes of the trust, without any conveyance or
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assignment ; except that this § does not apply to any

legal estate or interest in copyhold or customary land,

or to land conveyed by way of mortgage for securing

money subject to the trust, or to any such share, stock,

or annuity, or property, as is only transferable in books

kept by a company or other body, or in manner di-

rected by or under Act of Parliament.

Trustee Act, 1893, s. 12 (1) (z) (3).

[In the case of a retiring trustee, the deed must be executed by

the retiring and continuing trustee, and by such other person (if

any) as is empowered to appoint trustees (ibid. (2)).]

1830. There can be no involuntary alienation of No liability

the interest of a trustee; W except by his death,W or
jg^l,"'^"'

by his removal by the Court under § 25 of the

Trustee Act, 1893 {ante. Tit. II, § 1776 (iv)), fol-

lowed, if necessary, by a vesting order [post, § 1831).

,

(a) Bankruptcy Act, 1914, s. 38 (i) (bankruptcy).

Trustee Act, 1893, s. 48 (conviction for felony).

Law of Distress Amendment Act, 1 908, ss. i , 2 (distress— with

exceptions).

Finch V. E. of Winchelsea (17 15) i P. Wms., at p. 282,'

per Lord Cowper, C.

Foley V. Burnell (1783) i Bro. C. C, at p. 27%, per

Lord Thurlow, C.

Duncan v, Cashin (1875) L. R. 10 C. P. 554.

Wright V. Redgrave (1879) " Ch. D., at p. 33, //?r

Bramwell, L. J.

(execution

for debt).

[For some time after the passing of the Judicature Act, 1873,

there was some doubt as to how the interest of the beneficiaries

should be protected on a seizure by the trustee's creditor ; the old

practice of applying to Chancery for an injunction against the sher-

iff having been forbidden by s. 24 (5) of the Judicature Act. But
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it is now settled, that the beneficiaries may either call upon the

sheriff to interplead {^Duncan v. Cashtn, uhi sup.), or may apply in

the Division which issued the judgment (^Wright v. Redgrave.,

ubi sup.) .]

(b) As to this, see ante § i8z8, n.

[Though the authorities are somewhat scanty, it is unquestion-

able that the beneficiary's interest could not now be made to suffer

by claims to dower, curtesy, and escheat, against the trustee'.s

estate. On the other hand, these incidents now attach to the in-

terest of the beneficiarj {ante. Tit. I, Sect. XI, §§ 1306, 1307).]

yesting 1831. Where for any reason there is a difficulty

"' ""
with regard to the transfer of, or dealing with, trust

property, being land, stock (including shares in Brit-

ish ships) or choses in action, owing to a defect of or

uncertainty in title, or owing to the incapacity of a

person in whom the title is vested to deal with the

property, or to the absence from the country of a

trustee, or to the wilful refusal of a trustee to convey

when he ought to do so, the Court may, on the ap-

plication of any person beneficially interested, make

a vesting order, vesting such property, or, (in the

case of stock) the right to transfer and receive divi-

dends, in any such manner, and for any such estate

or interest, as the Court may direct, or may make an

order vesting the right to transfer such property in

any person whom the Court may direct.

Trustee Act, 1893, ss. z6, 27, 32, 33, 35, 36.

[The provisions of the above sections are very long, and cannot

be set out in detail. But it is believed that the § accurately repre-

sents the result of them. When the property in question is copy-

hold, the rights of the lord of the manor are saved (ibid., s. 34).
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TRANSFER OF THE TRUST ESTATE 1151

Where land is subject to the contingent rights of unborn persons,

who, if born, would be entitled as trustees, the Court may make an

order releasing the rights or vesting the contingent estate of the un-

born persons (ibid.^ s. 27). It seems curious that there should,

apparently, be no statutory provision of this kind on the subject

of chattels corporeal.] '

'
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TITLE VIII— TRANSFER OF THE
BENEFICIAL INTEREST

Involuntary iOti2. A beneficial interest in property held on
aiienatimof

jj-^gj jg (gubject to Bk. I, Sect. Ill, Title II, §§ 105-
henefiaal ^ •' ' w

-^

interest ID 8, ante) liable to involuntary alienation on the

death, bankruptcy, or suffering of judgment of the

beneficial owner, to the same extent as any other

property belonging to him beneficially (see ante. Sect.

V, §§ 1453, ^M7'^ Sect. XI, §§ 1604, 1605, 1607;

Sect. XIV, Tit. II, §§ 1705-1711, ante).

Judgments Act, 1838, ss. 11, 13, 14.

Bankruptcy Act, 1914, s. 38.

[Generally speaking, beneficial interests in trust property can

only be taken in execution by the appointment of a receiver (Judg-

ments Act, 1838, s. 13). But it would seem that chattels corporeal

held in trust for the debtor solely can be seized under a Fi. Fa., at

any rate with the leave of the Court [Horsley v. Cox (1869) L. R.

4 Ch. App., at p. 100, per Lord Hatherley, C. ; Bennett v. Powell

(1855) 3 Drew. App. 326, fer Kindersley, V. C. ; Stevens v. Uinee

(1914) no L. T. 935).]

Voluntary 1833. Subject to Bk. I, Sect. HI, Tit. II, §§ 105-
alienation

j Qg^ ante, a beneficiary may freely transfer his interest.

But every voluntary transfer of a beneficial interest in

trust property will be void unless it is by testament,W

or by writing signed by the party granting or assign-

ing the same.W
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(a) Wills Act, 1837, s. 3.

(b) Statute of Frauds (1677) s. 9. This is one great difference between

a trust interest and an ordinary chose in action (see ante. Sect.

XIV, Tit. I, § 1702).

1834. Transfers of beneficial interests in pure^a/^/„

personalty take effect in the order in which notices 2^^"'^ *'•

of such transfers are received by the trustee (") after

he has acquired control of the trust property.W No-
tice to one of co-trustees is notice to all ; W but if

notice is given only to one or more of co-trustees,

not to all of them, and the trustee or trustees who
have received notice die without having, in fact,

communicated such notice to their co-trustees, a

subsequent bond fide transferee who, without notice

of the previous transfer, gives notice to the then ex-

isting trustee or trustees, will take priority over the

earlier transferee.(^)

(a) Dearie v. //a//(i8z8) 3 Russ. i.

[The rule in Dearie v. Hall has no application to interests in

land {Ward v. Duncombe [1893] ^- ^"i ^^ P- 39°5 P^^ Lord Mac-
naghten). But it applies to interests in trust moneys invested on
mortgage of land, and to the proceeds of land settled on trust for

sale {Lloyds' Bank v. Pemson [1901] i Ch. 865).]

(b) He Dallas [1904] z Ch. 385.

(c) Wards. DuncomBe [1893] A. C. 369.

[Consequently, so long as the trustee who received the notice

continues to be a trustee, the person giving notice cannot be ousted

(Ward V. Duncombe, ubi sup.). Trustees, however, are not deemed

to have notice of an assignment of his beneficial interest by one of

their number who is also a beneficiary ; unless in fact notice reaches

them (^Brown V. Savage (1859) 4 Drew. 635).]

(d) Jie Phillips^ Trusts [1903] i Ch. 183.

P P 2
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[On the other hand, a transferee who gives notice to all the

trustees for the time. being is safe; even if they all die and are re-

placed by new trustees who, in fact, do not know of the transfer

{Re Wasdale [1899] i Ch. 163). Where there are successive as-

signments of the beneficial interest, and some of the assignees do,

and some do not, give notice to all the trustees, difficult questions of

priority may arise, wjiich are probably settled by the application of

the doctrine of subrogation (cf. Re Lord Kensington (1885) 29 Ch. D.

527). Trustees are not bound to give information to strangers

about the state of the trust fund ; but, if they do, they are bound by

their staterhents, and must make .good any loss incurred by the en-

quirer on the faith of them {Low v. Bouverie [1891] 3 Ch. 82).]
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BOOK IV

FAMILY LAW

SECTION I

MARRIAGE

TITLE I — CELEBRATION OF MARRIAGE

1835. A marriage may be celebrated in Eng- Forms of

land:-
"""''"''

(i) according to the rites of the Church of

England; or

Marriage Act, 1836, s. I.

[In the case of a marriage according to the rites of the Church
of England, it is not necessary that the words of the marriage serv-

ice should be spolcen by the parties, if their consent is sufficiently

evidenced ; and deaf and dumb persons may show their consent by

signs {Harrodv. Harrod (1854) i K. & J. 4).]

(ii) according to the usages of the Society of

Friends ('Quakers'); or

Marriage Act, 1823, S. 31.

Marriage Act, 1836, s. 2.

10 & II Vict. (1847) c. 58.

Marriage (Society of Friends) Act, i860, s. i.

Marriage (Society of Friends) Act, 1872, s. i.

[If both parties are not members of the Society of Friends, the

marriage is not valid unless, when notice is given to the Super-
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intendent Registrar {post, § 1840) a certificate of a registering officer

of the Society of Friends is produced, to the effect that the marriage

is authorized by the rules of the Society (Act of 1872, s. i), which

are proved by a copy purporting to be signed by the recording clerk

for the time being of the Society (Act of i860, s. i).]

(iii) according to the usages of the Jews (where

both parties are Jews) ; or.

Marriage Act, 1823, ». j

Marriaige Act, 1836, s. z

10 & II Vict. (1847) c.

3'-

z.

847) c. 58.

(iv) according to such form and ceremony as

the parties may see fit to adopt, provided

that each party shall say: "I do solemnly

declare, that I know not of any lawful

impediment why I, A. B., may not be

joined in matrimony to C. D." and ["I

call upon these persons here present to

witness that] I, A. B., do take thee, C. D.,

to be my [lawful] wedded wife" (or

'"husband").

Marriage Act, 1836, s. zo.

[The Welsh equivalent of the above words may be used in

places where Welsh is commonly used or preferred (Births and

Deaths Registration Act, 1837, s. 23; Marriage Act, 1898, s. 14).

It does not appear that a translation into any other language would

be valid. In the case of a marriage celebrated in the presence of

an * authorized person,' under the Marriage Act, 1898, ss. 5, 6,

{post, § 1837) the words in square brackets may be omitted.]

Forms of
Established

Church

1836. A marriage according to the rites of the

Church of England must be celebrated by, and in the
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CELEBRATION OF MARRIAGE 1157

presence of, a minister in Holy Orders of the Church

of England, and of two or more witnesses.^ A per-

son (even though in Holy Orders) cannot validly

celebrate his ow^n marriage.^

(a) Marriage Act, 1823, s. 28.

R. V. Mi/Iis (1844) 10 CI. & F. 534.

[The requirement of two witnesses is directory only; and a mar-

riage has been held valid, although two witnesses were not present

{fFing V. Taylor (1861) 30 L. J. (P. M. & A.) 258). In Ireland

it has also been held that a marriage between Roman Catholics, by

a Roman Catholic priest, though only in the presence of one wit-

ness, and though irregular by the law of the Roman Catholic Church,

is valid by the common law of England (Ussher v. Ussher [19 12]

2 Ir. R, 445.]

(b) Beamish v. Beamish (1861) 9 H. L. C. 274.

1837. A marriage not according to the rites of the Forms of

Church of England, or the usages of the Quakers or

Jew^S, must be celebrated, if in a registered building,

in the presence of some Registrar of Births, Deaths,

and Marriages, of the district in which such building

is situated,^ or in the presence of an 'authorized

person' appointed under the Marriage Act, 1898;^

if at the office of a Superintendent Registrar of

Births, Deaths, and Marriages, in the presence of him

and of some Registrar of the district.^ In each of

these cases the presence of two witnesses is also

required. (""^

(a) Marriage Act, 1 836, s. 20. (A registered building is a place of wor-

ship belonging to some religious body other than the Church of

England, and duly registered according to law {ibid., s. 18).)

(b) S. 6. (An • authorized person ' is a person duly authorized by the
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trustees or other governing body of the building to solemnise the

marriage {ibid.').')

(c) Marriage Act, 1836, s. 21.

(d) Ibid. ss. zo, 21; Marriage Act, 1898, s. 6.

[There is no statutory requirement as to the presence of any offi-

ciating minister or witnesses in the cases of Quaicer and Jewish

marriages.]

Notice before 1838. Where a marriage is to be celebrated ac-

?ngknf cording to the rites of the Church of England, it is

marriage necessary that, within three months before the cele-

bration of such marriage :
—

(i) public notice of such intended marriage

(* publication of banns ') be given audibly

upon three Sundays during morning serv-

ice (or, if there is no morning service,

during evening service), immediately after

the Second Lesson, in some church of the

parish in which the parties shall dwell, or,

if they dwell in different parishes, in a

church of each such parish ; or.

Marriage Act, 1823, ss. 2, 9. ('Church' includes certain chapels of the

Church of England licensed for the purpose by the bishop (Act qf 1 823,

ss. 3, 4 ; Marriage Act, 1836, s. 26). There appears to be no statu-

tory definition of ' dwelling ' for this purpose).

[In the cases of marriages of officers, seamen, and marines of His

Majesty's Navy, the Naval Marriages Act, 1908, s. i, makes provi-

sion for the publication of banns on board ship.]

(ii) a special licence be obtained from the Arch-

bishop of Canterbury ; or,

25 Hen. VIII (1533) c. 21, ss. 2-4.

Marriage Act, 1823, s. 20.

Marriage Act, 1836, s. I.
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(iii) a common licence be obtained from the

Vicar General of the Archbishop of Can-

terbury or the Archbishop of York, or

from the Chancellor or surrogate of a

bishop of a diocese ; or,

zj Hen. VIII (1533) c 21, s. 9.

Marriage Act, 1823, ss. 10—19.

Ecclesiastical Jurisdiction Act, 1847,3. 5.

(iv) a Superintendent Registrar's certificate be

obtained, as Jjrovided in § 1 840, post.

Marriage Act, 1836, ss. 4, 5 (ss. 6 & 7 are repealed).

Births and Deaths Registration Act, 1837, s. 36.

1839. When a marriage is to be celebrated not in Notice hefot

accordance with the rites of the Church of England, "''"''.

° marriages

it is necessary that, within three months before the

celebration of such marriage, either :
—

(i) a Superintendent Registrar's certificate be

obtained, as provided in § 1 840, post; or.

Marriage Act, 1836, s. 4.

(ii) a Superintendent Registrar's certificate and

licence be obtained as provided in ^ 1 841,
post.

Marriage and Registration Act, 1856, ss. z, 6.

1840. A Superintendent Registrar's certificate is Superin.

obtained as follows :
— 7^'«'

,
Registrar s

(i) Notice in writing of the intended marriage certificate ^

must be given by one of the parties to the
PP3
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Superintendent Registrar of the district

in which the parties have had their

usual place of abode and residence for not

less than seven days next preceding, or,

if they dwell in different districts, to the

Superintendent Registrar of each district,

in a prescribed fortn.W The Superintend-

ent Registrar must forthwith enter a copy

of such notice in a book kept by him,

called the Marriage Notice Book,^ and

cause the notice to be suspended or af-

fixed in his office, in some conspicuous

place.W

(a) Marriage Act, 1836, s. 4.

Marriage and Registration Act, 1856, ss. 2, 4, and Sched. A.

(b) Marriage Act, 1836, s. 5.

(c) Marriage and Registration Act, 1856, s. 4.

(ii) Such notice, or a copy thereof, must remain

exhibited in the office of the Superintend-

ent Registrar for twenty-one days.

Marriage and Registration Act, 1856, s. 4.

(iii) After twenty-one days from the entry of

such notice in the Marriage Notice Book,

the Superintendent Registrar must (sub-

ject to § 1845, P°^*) ^ss"^ to ^^^ person

giving such notice a certificate in the

prescribed form of such notice having

been given.

Marriage and Registration Act, 1856, s. 4; and Sched. B.
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1841. A Superintendent Registrar's certificate and Supenn-

licence is obtained as follows :
—

Registrar's

(i) Notice in writing of the intended marriage, certificate

. , , . . 1 1 1 - "^c^ licence

Stating that such marriage is to be by li-

cence, must be given by one of the parties

to the Superintendent Registrar of the

district in which the party giving such

notice has had his usual place of abode or

residence for the space of fifteen days im-

mediately preceding.W The Superintend-

ent Registrar must forthwith enter a copy

of such notice in the Marriage Notice

Book ;
('') but the notice must not be sus-

pended in the office of the Superintendent

Registrar.W

(a) Marriage and Registration Act, 1856, ss. z, 6.

(b) Marriage Act, 1836, s. 5.

(c) Marriage and Registration Act, 1856, s. 5.

(ii) After the expiration of one whole day after

the entry of such notice in the Marriage

Notice Book, the Superintendent Reg-

istrar must (subject to § 1845, po^t)

issue to the person giving such notice, a

certificate of such notice having been

given, and also a licence to marry.

Marriage and Registration Act, 1856, s. 9, and Sched. B.

1842. The consent of the following persons Consent to

is (subject to § 1 843, post) required for the
""'"''''^'
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marriage of any minor, not being a widow or

widower :
—

(i) the father of the minor, if living

;

Marriage Act, 1823, s. 16.

(ii) if the father is not living, the guardians

of the minor or one of them (including,

the mother), not being guardians or a

guardian appointed by, the Court;
' ] tii!

Marriage Act, 1823, s. 16.

Guardianship of Infants Act, 1886, ss. 2—4.

(iii) if there is no such guardian, the mother,

being unmarried

;

Marriage Act, 1823, s. i6.

[Since the Act of 1823 was passed, the mother of a minor has

been made, in all cases, a guardian of the minor after his father's

death (Guardianship of Infants Act, 1886, s. 2). ^are : if she

has been removed from that position by the Court under s. 6 of

that Act, can she still, if unmarried, consent under s. 16 of the

Act of 1823?]
in .

(iv) if there is no mother unmarried, the

guardian or guardians (if any) appointed

by the Court, or one of them.

Marriage Act, 1823, s. 16.

If there is no such person, no consent is required.

Marriage Act, 1823, s. 16.

Consent by 1843. If the person whose consent to the mar-
Court

riage is required under § 1 842 is insane, or (not
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being the father of the minor W) is beyond the seas,

or if such consent (except in the case of the father W)

is unreasonably withheld, the Court may give its

consent to the marriage; and such consent has the

same effect as the consent of the person whose con-

sent is required by § i842.('')

(a) Ex parte I. C. (1838) 3 Myl. & C. 471.
(b) Marriage Act, 1823, s. 17.

[The absence of consent does not make the marriage void (R.

V. Birmingham (1828) 8 B. & C. 29 ; and see Holmes v, Simmons

(1868) L. R. I P. & D., at p. 528). But if the marriage of a

minor is procured without consent by the false oath or declaration

of one of the parties (§ 1844, po^^)i 'he Attorney or Solicitor

General may, at the relation of the person whose consent is re-

quired, sue for a forfeiture of any interest in property accruing to

such party by reason of the marriage ; and the Court may declare

a forfeiture, and provide for the settlement of the forfeited prop-

erty for the purpose of preventing the offending party from deriv-

ing any benefit therefrom (Marriage Act, 1823, ss. 14, 23;
Marriage and Registration Act, 1856, s. 19).]

consent

1844. When either of the parties to the intended Evidence of

marriage is a minor, not being a widow or widower,

the person applying for such a licence as is described

in § 1838 (iii), ante, or for such certificate or certifi-

cate and licence as is referred in § 1839, ante, must

state on oath, in the case of a licence under § 1838

(iii), or make a solemn declaration in the case of a

certificate, or certificate and licence, under § 1839,

that the consent of such person (if any) whose con-

sent is required under § 1 842, ante, has been obtained,

or that there is no such person. No such licence.
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certificate, or certificate and licence may be issued

unless such statement on oath or declaration (as the

case may be) has been made.

Marriage Act, 1823, s. 14.

Marriage andrRegistration Act, 1856, s. 2.

[For the effect of a false oatl^ or declaration under this §, see

note to § 1843, ""^^-l

Forbidding 1845. A person whose consent is required under
,he marriage

^ j 842, ^W^./ may :—
(i) at the time of the publication of the banns

of the marriage, and in the church where

such banns are published, openly declare

his dissent from s^ich marriage. The
eflfectiof such declaration is. to make the

publication of banns void

;

Marriage Act, 1823, s. 8.

(ii) forbid the issue of the Superintendent Reg-

istrar's certificate, or certificate and li-

cence, referred to in § 1839, ante, by

making an entry in a prescribed form

to that effect in the Marriage Notice

Book, before the issue of the Superin-

tendent Registrar's certificate. No such

certificate, or certificate and licence, may

be issued after such prohibition ; and

such certificate, or certificate and licence,

if issued after such prohibition, is void

;

Marriage Act, 1836, ss. 9, 10, 40.
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(iii) enter a caveat against the issue of such

Ucence as is described in § 1838 (iii), or

such certificate or licence as is referred to

in § 1839, ante. After the entry of such

caveat, no licence, certificate, or certificate

and licence, may be issued until such

caveat has been w^ithdrawn or disposed of.

Marriage Act, 1823, s. 11.

Marriage Act, 1836, s. 13.

1846. A marriage celebrated in accordance with Pi"" of ,

the rites of the Church of England must be cele- England

brated :
— '"""''''&'

(i) if with publication of banns, in the church

or one of the churches in which the

banns have been published
;

Marriage Act, 1823, s. z.

(ii) if a special licence under § 1838 (ii) ante,

has been obtained, in the place specified

in such licence

;

Marriage Act, 1823, s. 20.

Marriage Act, 1836, s. i.

(iii) if a common licence under § 1838 (iii),

ante, has been obtained, in the church

specified in the licence, which must

be a church or public chapel of or

belonging to the parish or chapelry

within which the usual place of abode

of one of the persons to be married
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has been for fifteen days immediately

before the granting of such licence

;

Marriage Act, 1823, s. ro.
"i btym

(iv) if a Superintendent Registrar's certificate

under § 1838 (iv), ante, has been ob-

;
tained, in the church specified in such

certificate.

Marriage Act, 1836, s. 42.

P/ace of
' other

marriages

Canonical

hours

1847. A marriage not celebrated in accordance

with the rites of the Church 'of England must be

celebrated in the place specified in the notice and

certificate described in §§ 1840, 1841, anteM^ Such

place must (except in the case of marriages cele-

brated in accordance with the usages of the Quakers

or Jews) be a registered building, or the office of

the Superintendent Registrar.

W

MA i.
(k) Marriage Act, 1836, s. 42.

(b) Ibid., ss. 20, 21.

[As a rule, the registered building must be in the district in

which- one of the parties has dwelt for the required time. But
there are exceptions (Marriage Act, 1840, ss. i, 2).]

?flj Hi

tr 1848. Every marriage, unless a special licence

has been obtained under the provisions of § 1838
(ii) ^ ««/f^, must be celebrated with open doors, be-

tween the hours of eight in the morning and three

in the afternoon.
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Marriage Act, 1836, ss. i, 20.

Marriage Act, t886, s. i (i).

[^are : Whether this provision applies to marriages celebrated

according to the usages of Quakers or Jews ?]

1849. A marriage may be validly celebrated out Marriages

of England in any of the following ways :
—

"brmd^

(i) according to the form recognized as valid

by the law of the country in which the

marriage takes place

;

Dalrymple v. Dalrymple (181 1) 2 Hagg. Con. 54.

Swift y. Kelly (1835) 3 Knapp, 257 (P. C).
Simonin v. Mallac (i860) ,2 Sw. & Tr. 67.

Swifte V. A. G.for Ireland [191 2] A. C. 276.

(ii) according to the form recognized as valid

by the law of the State to which the

parties belong, in cases where the mar-

riage is celebrated either [a) in a place in

which the parties enjoy the privilege of

ex-territoriality,W or [bi) in a place in

which the use of the form recognized by

the local law is impossible ;W

(a) R. V. Brampton (1808) 10 East, 282.

(b) Ruding v. Smith (i8zi) 2 Hagg. Con. 371.

Dicey, Conjlict of Laws, (2nd edn.) pp. 614, 622.

[The 'form recognized as valid by the lawr of the State to which

the parties belong* probably means, in the case of British subjects,

the form recognized as valid by the English common law, i. e. a re-

ligious' ceremony performed by a minister of the Church of England

or of the Roman Catholic or some other episcopal Church {ibid.^

p. 620, n. (2); Catherweod v. Caslon (1844) 13 M. & W. 261).]
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(iii) by a chaplain or officer or some other per-

son officiating under the orders of the

commanding officer of a British army,

within the lines of such army serving

abroad;

Foreign Marriage Act, 1892, s. 22.

(iv) according to the provisions of the Foreign

Marriage Act, 1892, in cases where the

marriage is celebrated outside the United

Kingdom, between persons of whom one

at least is a British subject.

Foreign Marriage Act, 1892, ss. 1-21. (Under this Act, a marriage

may be celebrated either in accordance with the rites of the Church of

England, or according to such form and ceremony as the parties may
see fit to adopt provided that they use the words set out in § 1835 (iv),

ante, including those in squai-e brackets, but omitting the word
'do' (s. 8 (3)). Whatever form is adopted, a Marriage Officer (such

as a British ambassador or consul, or the Commander of one of His
Majesty's ships), and two vvitnesses, must be present. But another

person may celebrate the marriage (s. 8 (2)). Notice of the in-

tended marriage, similar to that required by § 1 840 (i), ante, must be

given to the Marriage Officer, not less than fourteen days, or more
than three months, before the marriage (ss. 2, 6, 8 (i)). As regards

consents of parents and guardians to the liiarriage of minors abroad,

p;rovisiQns similar to those of §§ 1842, 1843, ante, apply (s. 4).
The marriage must be celebrated at the official house of the Marriage

Officer, or on board one of His Majesty's ships on a foreign station

(ss. 8 (z), 13 (z)), in the former case with open doors, and between
the hours of eight in the forenoon and three in the afternoon (s. 8 (2)).)

[The Merchant Shipping Act, 1894, ss. 240 (6), 253 (i) (viii),

appears to contemplate the possibility of marriage being celebrated

on board a British merchant ship. But there seems to be no
authority as to the manner in which such a marriage may be

celebrated. For the facilitation of colonial marriages, and of mar-
riages in the United Kingdom of British subjects resident in the

colonies^ see Marriage of British Subjects (Facilities) Act, 19 15,
and Orders in Council (if any) therteunder.]
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TITLE II — INVALID AND VOIDABLE
MARRIAGES

1850. A marriage celebrated in England is void informality

unless celebrated substantially in one of the ways ^'""^'' ^

specified in Tit. I, §§ 1836, 1837, anfe.

Marriage Act, 1823, s. 22.

Marriage Act, 1836, s. 42.

T^e Queen v. Mil/ii (1843) 10 CI. & F. 534.

1851. A marriage purporting to be celebrated in /» church

of England

marriages
accordance with the rites of the Church of England "f ^"i^""'^

is void:—
(i) if, to the knowledge of both parties, the

marriage (not being a marriage by spe-

cial licence) is celebrated in any place

other than such church as is described in

Tit. I, § 1846 (i), ante;

(ii) if, to the knowledge of both parties, the

marriage (not being a marriage by special

licence) is celebrated without due publi-

cation of banns, or such licence or certifi-

cate as is described in Tit. I, § 1838, ante;

(iii) if, to the knowledge of both parties, the

marriage is celebrated by a person not in

Holy Orders.

Marriage Act, 1823, s. 22.

Marriage Act, 1836, s. 42
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[The publication of banns under a name known to both parties

to be false in any material particular, with the object of concealing

identity, avoids the marriage {Tongue v. Tongue (1836) i Moo. P. C.

91 (concealment of Christian name); Midgley v. Wood (i860) 30
L. J. (P. M. & A.) 57 (false Christian name); Wormald\. Neale

(1868) 19 L. T. 93 (false surname)). If the defect is known to one

party only, the marriage is valid {R. v. Wroxton (1833) 4 B. & Ad.

640 (false vv2ca\€); Gompertz v. Kensit (1872) L. R. 13 Eq. 369
(omission of Christian names) ; Templeton v. Tyree (1872) L. R.

2 P. & M. 420 (incorrect ages) ; Greaves v. Greaves, ibid. 423 (no

banns or licence)). A misdescription in a licence (at any rate unless

fraudulent) will not invalidate a marriage (^Cope v. Burt (1809)
I Hagg. Con. 434; Wheatley v. Wheatley{\%xif) 2 Hagg. Con. 175 ;

Haswell v. Haswell (1881) 51 L. J. (P. D. & A.) 15). In Cope v.

Burt, ubi sup., at p. 439, and in Lane v. Goodwin (1843) + Q* ^'5 ^'•

p. 366, the opinion was expressed, that a licence might not be valid

if obtained for one person with the intention that it should be used

for another. As to misdescription in a notice leading to a Superin-

tendent Registrar's certificate, see next §. A marriage celebrated

by a person not in Holy Orders, but supposed by the parties to be

in Holy Orders, is, probably, valid. But the point is doubtful

{Hawke v. Corri (1820) 2 Hagg. Con.,,at p. 288; R. v. Ellis (1888)

16 Cox, at p. 471 ; Marriages Validation Act, 1888).]

In other 1852. A marriage purporting to be celebrated in
marriages

^^^ of the ways described in Tit. I, § 1835, ^"^^^ other

than a marriage according to the rites of the Church

of England, is void :
—

(i) if, to the knowledge of both parties, it is

celebrated in some place other than the

place specified in the notice and certificate

described in Tit. I, §§ 1840 and 1841,

ante

;

(ii) if, to the knowledge ofboth parties, it is cele-

brated without such notice as is described

in §§ 1840 and 1841, ante, or without
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such certificate and licence (where a li-

cence is necessary) as is therein described

;

(iii) if, [to the knowledge of both parties, the

marriage (not being a marriage according

to the usages of the Quakers or Jews), is

celebrated without the presence of such

Registrar, Superintendent Registrar, or

'authorized person,' as is required under

Tit. I, § 1837, ante.

Marriage Act, 1836, s. 42.

Marriage Act,, 1898, ss. 6 (3)^ 15.

[A misdescription in a notice leading to the Superintendent Reg-

istrar's certificate or licence does not make the marriage void ; even

though the misdescription be known to both parties, and fraudulent

{Holmes V. Simmons (1868) L. R. I P. & D. 523; Prouise v. Spur-

way (1877) 46 L. J. (P. D. & A.) 49; Re Rutter [1907] 2 Ch. 593
(surname false to the knowledge of both parties)). Perhaps the

notice and certificate or licence would be mere nullities if the name
were wholly false (^Holmes v. Simmons, uhi sup., at p. 529, per Lord

Penzance). No question as to the correctness of the statement as

to the dwelling of either of the parties in the notice can be raised

after the marriage has been celebrated (Marriage and Registration

Act, 1856, s. 17).]

1853. A marriage is void if either of the parties Lunacy

was, at the date thereof, a lunatic who had been so

found by inquisition or whose person and estate had

been committed to the care and custody of particular

trustees; unless he had, before such martiage, been

declared sane by a competent Court, or by such trus-

tees or the majority of them.

Marriage of Lunatics Act, 1811.

Turner v. Meyers (1808) i Hagg. Con., at p. 417.
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Previous

marriage

Prohibited
^

degrees

1854. A marriage is void if, at the date thereof,

either party was lawfully married to some other per-

son ; even if one or both of the parties was ignorant

of the previous marriage, or believed that it had been

dissolved by death or otherwise.

Re Wilson's Trusts (1865) L. R. i Eq. 247; L. R. 3 H. L. 55 {sub

nom. Shaw v. Goula).

[It is doubtful whether a marriage, validly celebrated according

to the law of a country which recognises polygamy, invalidates a

subsequent marriage by one of the parties to a third person {R. v.

Naguib [1917] I K. B. 379).]

1855. A marriage is void :
—

(i) if the parties to it are related to one another

lineally, or as brother and sister, uncle and

niece, aunt and nephew
;

(ii) if (subject to § 1% ^6, post) one of the parties

is related, through a former wife or hus-

band, to the other in one of the degrees

or ways specified in (i).

28 Hen. VIII (1535) c. 7, ss. 7, 11.

z8 Hen. VIII (1536) c. 16, s. z.

32 Hen. VIII (1540) c. 38.
I Eliz. (1558) c. i,s. 3.

Marriage Act, 1835, s. 2.

H. V. Chadmci (1847) 11 Q. B. 205.
Re Wood (1874) L. R. 9 Ch. App. 670.

[Before the Act of 1835, such marriages were merely voidable
by sentence of the Ecclesiastical Court, which could only be
pronouDced during the lifetime of both parties (Marriage Act,
1835, pr.)-]-

Relationship of the half-blood has in this respect the

same effect as relationship of the whole blood ;
(*> and

illegitimate blood relationship the same as that of
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legitiraate.W But illicit carnal connexion does not

constitute aflinity.W

(a) Mettev. Mette (1859) z8 L. J. (P. & M.) 117 (half-sister of wife).

R. V. Brighton (1861) i B. & S. 447 (daughter of illegitimate half-

-\ sister of wife).

(b) R. V. St. Giles in the Fields (1847) 11 Q. B. 173, 244.
R. V. Chadwick, ubi sup.

R. V. Brighton, ubi sup.

(c) Wing V. Taylor (1861) 30 L.J. (P. & M.) 258. (But see the re-

marlcs of Jeune, P., in Moss v. Moss [1897] P., at p. 266.) \

1856. No marriage contracted between a man Deceased

and his deceased wife's sister (including her half-
""^^ ^

"^'"^

sister), whether before or after 28th August, 1907,

is to be deemed void or voidable, as a civil contract,

only because of such affinity ; but if, before that day,

any such marriage had been annulled, or either party

thereto (after the marriage and during the life of the

other) had lawfully married another, such marriage

is to be deemed to have become void upon the day

upon which it was so annulled, or upon which either

party thereto so married.

Deceased Wife's Sister's Marriage Act, 1907, ss. i, 5.

[Before the Act such marriages between persons domiciled in

England were void (Mette v. Mette, ubisup. ; Brook v. Brook (i86i)

9 H. L. C. 193). The Act of 1907 contains provisions :
—

(i) protecting clergymen from proceedings and penalties for

refusing to celebrate such marriages (s. i) — but this

provision does not protect a clergyman from proceedings

in respect of his refusal to admit to Holy Communion
persons whose marriage is legalized by the Act (Ban-

nister v. Thompson [1908J P. 362; Thompson v. Dibdin

[1912] A. C. 533);
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(ii) saving vested or contingent interests existing at the passing

of the Act (see Re Whitfield [^i()ii'] I Ch. 310 ; Re Green

[191 1] 2 Ch. 275) and the claim of the Crown to Death
Duties becoming due before the passing of the Act (s. 2)

;

(iii) requiring that the Act shall not affect the devolution or

distribution of the estate of any intestate, not being a

party to the marriage, who was, at the date of the pass-

ing of the Act, and continued till the time of his death,

to be a lunatic so found by inquisition (s. 2)

.

The Act does not authorize marriage between a man and

th^ sister of his divorced wife, during the lifetime of such wife

(s. 3 (2) ; nor does it authorise marriages between the husband and
his deceased wife's relatives which would not have been lawful

before the Act (Re Jos. Phillips [1919] i Ch. 128).]

Age of 1857. The marriage of a male under the age of
capacity

fourteen years, or of a female under the age of

twelve years, is voidable at the option of such person,

and, possibly, of the other party. Such person, and,

possibly, the other party to the marriage, may, when

such person attains the prescribed age, either afBrm or

repudiate the marriage. Cohabitation after attain-

ment of the pre'scribed age amounts to affirmation

of the marriage.

Co. Lift. 79 a.

[Marriages below the ages mentioned do not occur at the present

time ; though they were formerly not uncommon (See Co. Litt. 33 a

;

Pollock and Maitland, History of English Law (2nd edn.) II, 390-

392). In Coke's time it was settled law, that a wife who had

attained the age of nine years was entitled to dower, whatever the

age of the husband. At an earlier time, it was a question of fact

whether she could ' dotem promereri et virum sustinere.']

Insanity 1858. A marriage will be declared void by the

Court on the ground of the insanity of either of the
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parties, existing at the time of the marriage; if the

insanity was such as to prevent the insane party from

understanding the nature of the contract of marriage

and the duties and responsibilities which it creates.

W

The sane, as well as the insane, party may apply to

the Court to have the marriage declared void on this

ground, C')

(a) Durham v. Durham (1885) 10 P. D. 80.

Jackson V. Jackson [1908] P. 308.

(b) Durham v. Durham, ubi sup. 1 (petitions by sane

Hunter v. Edney (1885) 10 P. D. 93 J party).

Turner v. Meyers (1809) i Hagg. Con. 414 1 (petitions by insane

Hancock v. Peaty {liSj) L. R. i P. &M. 335] party).

[It was suggested in Sullivan v. Sullivan (18 18) 2 Hagg. Con.,

at p. 246, that intoxication (produced by conspiracy) might be in-

sanity for this purpose, ^are : whether the invalidity of the

marriage could be asserted on the ground of insanity, otherwise than

upon an application to the Court in its matrimonial jurisdiction?]

1859. A marriage may be declared void by the Want of

Court on the ground that one of the parties went

through the form of marriage without freely con-

senting thereto. {Semble) only the party whose want

of consent is alleged may apply to have the marriage,

declared void on this ground.

consent

(marriage held void).

Scott y. Sebright (1886) 12 P. D. zi (duress

and undue influence)

Fdrdw. Stier [i896] P. i (parental influence;

petitioner thought she was going through a

betrothal only)

Cooper V. Crane [1891] P. 369 (respondent]

had threatened suicide if petitioner would I (marriage held valid).

not marry him)
J
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[In none of these cases had the marriage been consummated.

^are : whether the invalidity of a marriage could be asserted on

the ground of want of consent, otherwise than upon an application

to the Court in its matrimonial jurisdiction ? {Lady Fulwood's Case

(1637) Cro, Car., at p. 488).]

Fraud and

mistake

1860. Where there is free consent to a marriage,

no fraud or mistake inducing the consent is a ground

for declaring the marriage void.

Wakefield V. Mackay (1807) i Phill., at p. 137.

Ewings. Wibeal/ey (181 jf)
2 Hagg. Con,, at p. 183.

Sullivan v. Sullivan (18 18) ibid., at p. 248.

Moss V. Moss [1897] P. 263 (fraudulent concealment of pregnanpj^).

Impotence 1861. A marriage may be annulled, at the instance

of one of the parties, on the ground of the perma-

nent and incurable incapacity,^^) existing from the

celebration of the marriage, on the part of the other,

to have sexual intercourse. The Court may, in its

discretion, annul the marriage on the application of an

impotent party ; but such discretion is one v^rhich is

.very parefully exercised,^'') ,and, semble, the Court will

not annul a marriage at the suit of a merely unwilling

party. Such marriages are voidable only, not void
;

and remain valid until annulled by the Court acting

in its matrimonial jurisdiction.^'^J

(a) M. V. D. (1885) 10 P. D. 7J. (The Court has no power to

hold proceedings of this kind in camera, merely in the interests

of decency {Scott v. Scott [1913] A. C. 417).)
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(b) A. V. A. (1885) 19 Ir. R. Ch. 403.
G. V. G. (1908) XXV T. L. R. 328.

[But see Norton v. Seton (18 19) 3 Phill. 147; Halfen v. Brod-
ington (1881) 6 P. D. 13; Turner v. Thompson (1888) 13 P. D.
37; Lfickinsoh v. Dickinson, ubi sup. The validity of the marriage
cannot be impeached after the death of either party (A. v. B.

(1868) L. R. I P. & M. 559).]

(c) Elliott y. Gurr (1812) 2 Phill. 16.

A. V. B., ubi sup.

Dickinson v. Dickinson, ubi sup.

[It was at one time thought that persistent refusal to have
marital intercourse was itself a ground for a decree (Z). v. D. [191 3]
P. 198). The true doctrine is, that it is only evidence of incapacity,
wlich may be rebutted {Napier v. Napier [1915] P. 184).]

1862. The Court will refuse to annul a marriage Grievance

on the ground of such incapacity or unwillingness as "'"'* ,^
° * •' ° genuine

is mentioned in § 1 86 1 , ante, if the petitioner is guilty

of * insincerity.' W Delay in presenting a petition

for annulment, if not satisfactorily explained, is evi-

dence of insincerity ; but is not in itself a ground for

refusing relief. ('')

(a) M. V. C. (1872^ L. R. 2 P. & M. 414.
W. V. R. (1876) I p. D. 405 (where it is explained (at p. 408)

that " the law has always required sincerity in the complainer,

that is, a real sense of the grievance complained of, unmixed with

any other subsidiary motive, and, as a necessary proof of such

sincerity, has also required all reasonable promptitude to be

exhibited in seeking legal redress." —per Phillimore, J.).

[But a wife's petition for nullity has been granted, where she

had taken proceedings only after her adultery had been discovered

by her husband {M. v. D. (1885) 10 P. D. 75; S. v. S. [1907]
P. 224).]

(b) B. V. M. (1852) 2 Rob. Ecc, 580.

Castleden v. Castleden (1861) 9 H. L. C. 186.

M. V. D. (i88j) 10 P, D. 7 J.
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TITLE III—JACTITATION ?OF MARRIAGE

Groundsfor 1863. If a person persistently and falsely alleges

that he is married to another, the latter may, in a

suit of jactitation of marriage, obtain a decree for-

bidding the former to make such allegations. No
such decree will be granted in favour of a person

who has at any time acquiesced in the making of

\ such allegations by the other party.

Thompson v. O' Rourke [1893] P. 11, 70.

[A judgment in such action is not conclusive for or against the

fact of the marriage in proceedings between other parties (e. g. in

an indictment for bigamy) ; and it is not clear that it would be

conclusive even between the parties (Duchess of Kingston's Case

(1776) 20 Howell St. T., at pp. 542-3; 2 Smith L. C. (nth
edn.) at pp. 737-8, per De Grey, C. J.).]
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TITLE IV— RIGHTS AND DUTIES ARISING
OUT OF MARRIAGE

1864. Husband and wife are under a duty to each Cohabita-

other to cohabit,W unless they have been judicially

separated or have mutually agreed to separate/'') or

unless one party has deprived himself of the right to

require cohabitation by committing a matrimonial

offence,W or has otherwise so acted as to make it un-

reasonable that the other party should be required to

cohabit.W
(a) Wilkinson v. Wilkinson (1871) L. R. 12 Eq. 604.

[Cohabitation does not necessarily involve sexual intercourse.

At any rate the Court will not make an order for enforcing such
intercourse {Orme v. Orme (1824) 2 Add. 382 ; kowe v. Rowe (1865)

34 L. J. (P. D. & A.) in). But unreasonable refusal of such inter-

course justifies the other party in withdrawing from cohabitation

{Davis V. Davis [1918] P. 85) ; and a mere offer to live under the

same roof is no answer to an action for restitution of conjugal rights

{Wily V. Wily [1918] P. i).]

(b) Clark V. Clark (1885) 10 P. D. 188.

[But the existence of a separation deed is not always a bar to a

petition for restitution of conjugal rights, e.g. where covenants in

the" deed have been broken {Kennedy v. Kennedy [1907] P. 49

;

Looker v. Looker [1918] P. 132).]

(c) /. e. conduct such as adultery, cruelty, or desertion, which would

entitle the injured party to sue for divorce or judicial separation

(see post. Tit. V).

(d) Russell V. Russell [i%gs] P- 3'S-

[An"agreement for separation entered into before marriage is, of

course, void, as opposed to public policy {Brodie v. Brodie [1917] P.

271).]

1865. If one party refuses to cohabit, the other Restitution

may obtain from the Court a decree for restitution
fj'^^j"^''^
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ofconjugal rights/"^ Such a decree cannot be enforced

by attachment ; but, where it is obtained by the wife,

the Court may order that, in the event of the decree

being disobeyed, the husband shall make to her such

periodical payments as may be just, and may make

an order for enforcing or securing to the wife such

payments C") during the joint lives of the parties or

any shorter period. Where the decree is obtained by

the husband, and the wife is entitled to property, or

is in receipt of any profits of trade or earnings, the

Court may order a settlement to be made of such

property, for the benefit of the husband and the chil-

dren of the marriage, or of either or any of them, or

may order part of such profits of trade or earnings to

be periodically paid to the husband for his own bene-

fit, or to the husband or any other person for the

benefit of the children of the marriage, or either or

any of them.W
(a) Such an order is not, however, a matter of right, even for an innocent

petitioner {Greene v. Greene [1916] P. 188).

(b) Matrimonial Causes Act, 1884, s. 2.

Tangye v. Tangye [19 14] P. 201 (overruling Clutterbucky. Clutter-

huck (1913) 108 L. T. 573).

[But such an order must not be made as a penalty, with a view
of enforcing the decree for restitution {Tangye v. Tangye^ ubi sup.).']

(c) Matrimonial Causes Act, 1884, s. 3.

[As to the effect of disobedience to an order for restitution in

constituting statutory desertion, see/i«rf, Tit. V, §§ 1874, 1880. As
to the right of the husband to sue third person through whose acts he
is deprived of the consortium of his wife, see ante^ Bk. Il, Pt. Ill, Sect.

V, Tit. II, §§ 950-954. As to possible rights of the wife in a

similar case, see ibid. §§ 954, 955. As to the husband's claim for

damages against a person who commits adultery with the wife, see

post, Tk.V, §§ 1895, 1896.]
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1866. A husband is not entitled to use force, or to Husband

keep his wife in confinement, for the purpose of com- ^^^^""^^y-^

pelling his wife to live with him ;
W nor is he entitled

to a writ of Habeas Corpus for the purpose of restor-

ing her to his custody.W

(a) R. V. Jackson [1891] I Q. B. 671. (The husband was compelled
by a writ of Habeas Corpus to restore his wife to liberty. It was
left open whether a husband might not use force to restrain his

wife from matrimonial misconduct {ibid., at pp. 679, 683, 685).
It has never been suggested that the wife has any right to use

force against her husband to compel him to live with her.)

(b) R. V. Leggatt (1852) 18 Q. B. 781.

1867. It is the duty of a husband to maintain his Maintenance

wife according to his estate and condition ; W unless ^-^ ^'^'l"'^^

they are living apart through her fault. C")

(a) Jenkins v. Tucker (1788) I H. BI., at p. <)\, per Gould, J.

Ready. Legard (1851) 6 Exch. 636.
(b) Hindley v. Westmeath (1827) 6 B. & C. 200.

R. V. Flinton (1830) i B. & Ad. 227.

Johnston v. Sumner (1858) 3 H. & N. 261.

Culley v. Charman (1881) 7 Q. B. D. 89.

[The husband's liability may be enforced (!) by criminal pro-

ceedings under the Vagrancy Act, 1824, ss. 3, 4, and the Poor

Relief (Deserted Wives and Children) Act, 1718, s. i, if the wife

in consequence of the husband's neglect becomes chargeable to the

Poor Law authorities, (ii) by an order of a court of summary juris-

diction for payment to the Poor Law authorities towards her sup-

port (Poor Law Amendment Act, 1868, s. 33), (iii) by proceedings

under the Summary Jurisdiction (Married Women) Act, 1895, ss.

4, 5, whereby an order for payment of a weekly sum not exceed-

ing two pounds can be obtained, (iv) by means of a suit for resti-

tution of conjugal rights {see ante^ § 1865) or for judicial separation

(see post^ Tit. V, §§1880-1884). The husband's duty to maintain

his wife is also recognized in the rules relating to the wife's power

to pledge the husband's credit (see ante, Bk. I, Sect. Ill, Tit. IV,
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§§ 132, 133). It appears to be generally assumed that the hus-

band is entitled to determine the place of residencCj and the scale

of living. But there is little (if any) authority on the point.]

Liability of

wife

1868. A wife is under no liability to maintain

her husband, except that, if she has separate estate,

and her husband becomes chargeable to a Poor Law
authority, a court of summary jurisdiction may make

and enforce such order against her for the mainte-

nance of her husband as it may make and enforce,

under the Poor Law Amendment Act, 1868, s. 33,

against a husband for the maintenance of his wife

if she becomes chargeable to a Poor Law authority.

Married Women* s Property Act, i88z, s. zo.

[For the provisions of the Poor Law Amendment Act, 1868,

s. 33, see § 1867, note (ii).]

Funeral of

wife

1869. A husband is liable for expenses reason-

ably incurred in respect of the funeral of his wife,W

even though she was living apart from him at her

death,(^) and is entitled to be repaid or to retain, out

of her property, any siich expenses paid by him.W

(a) Jenkins v. Tucker (1788) i H. Bl. 90.

(b) Ambrose y. Kerrison (1851) 10 C. B. 776.
Bradshaw v. Beard (1862) iz C. B. N. S. 344.

\^^eere : if she had been living apart from him against his

will and without excuse.]

(c) Gregory v. Lockyer (i8zi) 6 Madd. 90.

Willeter v. Dobie (1856) 2 K. & J. 647.
Re McUyn (1886) 33 Ch. D. 575.
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[In the two earlier cases, the wife had by her testament charged
the separate property with payment of funeral expenses. But Re
McMyn (in which the husband, being executor, was held entitled

to retain funeral expenses, although the estate was insufficient to

pay creditors) shows that the husband's right does not depend on
there being any charge by will.]

1870. When a wife permits her husband to wife's

receive the income of her separate estate for '"""^"^ f
_

^ cewed by

their joint purposes, while the parties are liv- husband

ing together and the husband is maintaining the

wife, it is presumed that it was intended that

such income should become the property of the

husband,

Cattn V. Rideout (1849) i Mac. & G. 599.
Re Dixon [1900] 2 Ch., at p. z8o, per Rigby, L. J.

[There is no such presumption when accumulations of the

wife's income have been used to make a purchase in the hus-

band's name ; and the burden of proof in such a case is on the

husband to show that a gift to him was intended (^Mercier v. Mer-
cier [1903] 2 Ch. 98). Similarly, where the husband receives

capital belonging to the wife's separate estate, the burden of proof

is on him to show that it was a gift {Dixon v. Dixon (1878) 9 Ch.

D. 587; Re Flamank (1889) 40 Ch. D. 461).]

1871. When husband and wife are living to- wife's

gether,W or only temporarily living apart,W and the '"^'"g^

wife makes savings out of money given to her by

the husband for household purposes, or for the

maintenance of herself and her children, such sav-

ings, and any investments representing them, belong

QQ
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to the husband; unless there is evidence that he

intended them to be her property.

(a) Lady fyrrelPs Case (1674) Freeman, K. B. 304.

^arrack v. McCuUoch (1856) 3 K. & J., at p. 114; per Wood,

V. C.

[See also Mews v. Mews (1852) 15 Beav. 529 (savings of

poultry and dairy business carried on by wife on husband's farm).

The rule does not apply to the wife's savings from her separate

property {Messenger v. Clarke (1850) 5 Exch., at p. 392, per

Alderson, B. ;' Re Mackenzie [191 1] i Ch. 578).]

(b) Messenger y. Clarke (1850) 5 Exch. 388.

Birkett v. Birkett (1908) 98 L. T. 540.

[In Slanning v. Style (1734) 3 P. Wms. 334, the' expressions

of the husband, and in Brooke v. Brooke (1858) 25 Beav. 342, the

duration of the separation, and othfer circumstances, were suffi-

cient to prevent the husband from claiming the savings (see Birkett

v. Birkett, ubi sup.).]

NOTE

Marriage does not, since the passing of the Married Women's
Property Acts, 1882- 1908, confer any rights on the husband in the

wife's property, except rights of intestate succession which may be

defeated by the wife's testament; and the wife's right of dower in

respect of her husband's real estate has, by the Dower Act, 1833,
been converted into a mere right of intestate succession, which may
be defeated by the husband's deed or testament. (As to these, see

post. Book V, Sect. II.) So too,; any rights (other than rights of

intestate succession defeasible by the husband's testament) which

the wife may have had to succeed to her husband's^ personalty

by local custom, were abolished by the statutes 4 & 5 W. & M.
(1692") c. 2; 7 & 8 W. Ill (1695) c. 38; 2 & 3 Anne (1703)
c. 5; II Geo. I (1724) c. 18, ss. 17-18. The relations of

husband and wife with regard to property, and liability for con-

tract and tort, are dealt with in Bk. I, Sect. Ill, Tit. I, § 71, Tit.

II, §§ 105-108, Tit. IV, §§ 132, 133, 136, 137, Bk. Ill, Sect.

VII, Tit; II, §§ 1 506-1 5 1 2, and Sect. XII, §§ 16 13, 16 14. It

may be noted here, in relation to Bk. I, Sect. Ill, Tit. I, § 71,

ante, that, by s. 125 of the Bankruptcy Act, 1914,(1) a married

woman who carries on a trade or business, whether separately from
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her husband or not, is now subject to the bankruptcy laws as if she

were %feme sole; (ii) in case of a married woman so carrying on a

trade or business, a judgment may be made available for bankruptcy

proceedings against her as though she were personally bound to pay

the judgment debt; (iii) that, by s. 52, if a married woman is made
bankrupt, her property which is subject to a restraint on anticipa-

tion may be made available for distribution among her creditors

;

and (iv) that, by s. 36, a husband or wife is not allowed to claim

any dividend as a creditor in the other's bankruptcy, in respect of

money or other property lent or entrusted to the bankrupt for pur-

poses of trade, until all claims of other creditors for valuable con-

sideration in money or money's worth have been satisfied. (The
Conveyancing Act, 1881, s. 39, on which Bfc. I, Sect. Ill, Tit. II,

§ 107, ante^ is founded, has been amended by the Conveyancing Act,

19 II, s. 7.) When a married woman is joint author with her

husband of a work, her interest in the copyright is her separate

property (Copyright Act, 191 1, s. 16 (4)).

QQa
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TITLE V— NULLITY, DIVORCE, AND,
JUDICIAL SEPARATION

Nullity 1872. The Court may pronounce a decree de-

claring a reputed or voidable marriage to be null and

void on any of the grounds specified in Title \\, ante;

but subject to the conditions and in the discretion in

that Title described.(') Such a decree is, in the first

instance, a decree nisi only, not to be made absolute

till after the expiration of six months from the pro-

nouncing thereof, or such shorter time (not less than

three months) as the Court shall specially order; and

upon cause being shown in the meantime to the

Court by any person (including the King's Proctor)

the Court may refuse to make absolute such decree

nisi, on the ground of collusion, or on the ground

that material facts were not brought before the

Court.W •

(a) Matrimonial Causes Act, 1857, s. 6.

(b) Matrimonial Causes Act, 1 860, s. 7.

Matrimonial Causes Act, 1866, s. 3.

Matrimonial Causes Act, 1873, s. I.

Watton V. Watton (1866) L. R. i P. & M. 227. (This was a de-

cree for divorce, but the reasoning applies.)

[The King's Proctor's intervention on the ground of collusion is

not litnited to six months; but may be made at any time before de-

cree absolute (Act of i860, s. 7).]

Divorcefor

wife'

s

adultery

1873. A husband is entitled, subject to the pro-

visions of this Title, to obtain from the Court a
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decree dissolving the marriage ('divorce'), if he

proves to the satisfaction of the Court that his wife

has, since the celebration of the marriage, been guilty

of adultery.W J Adultery implies a voluntary act-^")

(a) Matrimonial Causes Act, 1857, ss. 27, 31.

(b) Longs. Long (1890) 15 P. D. 218. (But see Hyman y. Hyman

[1904] P., at p. 407.)
Yarrow v. Yarrow [1892] P. 92.

[Before the passing of the Matrimonial Causes Act, 1857, ^^
word 'divorce' was ambiguous. It might mean either (a) dissolu-

tion, effected by Act of Parliament, of a fully valid marriage, or

(b) the annulment, by a decree of an ecclesiastical court, of a void

or voidable marriage (divorce a vinculo matrimonii), or (c) separation

by decree of an ecclesiastical court, which did not, however, dissolve

the marriage (divorce a mensa et thoro). Until 1857, no judicial

tribunal had power to dissolve a valid marriage. Since the passing

of the Act, the process corresponding to the old ' divorce a mensa et

thoro ' has become known as a 'judicial separation
' ; and the term

'divorce' is now restricted to a dissolution of the marriage tie by

decree or statute. By the Act of 1857, ^^^ matrimonial jurisdiction

of the ecclesiastical courts was transferred to a new Court (the

'Court for Divorce and Matrimonial Causes'), which was absorbed

into the High Court of Justice by the Judicature Act, 1873,3. 3.]

1874. A wife is entitled, subject to the provisions Wife's

of this Title, to obtain from the Court a decree dis- "f^^^J

solving the marriage, if she proves to the satisfaction

of the Court that her husband has, since the celebra-

tion of the marriage, been guilty of:—
(i) incestuous adultery; or,

(ii) bigamy with adultery; or,

(iii) rape; or,

(iv) sodomy or bestiality ; or,
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(v) adultery coupled with such cruelty as with-

out adultery would entitle her to a decree

of judicial separation [post, § 1880) ; or,

(vi) adultery coupled with, desertion, without

reasonable excuse, for two years or up-

wards,W or coupled with desertion con-

stituted by the fact of the husband having

refused to comply with a decree of resti-

tution of conjugal rights, C") whether the

adultery was committed before or after

the decree of restitution.

W

(a) MatrimonialCauses Act, 1857, ss. 27, 31.

(b) Matrimonial Causes Act, 1884, s. 5.

(c) Bigwoodv. Bigwood (1888) 13 P. D. 89.

Beauclerk v. Beauderk [1895] P, zzo,

[' Incestuous adultery ' is adultery committed by a husband with

a woman with whom (even if his wife were dead) he could not

lawfully contract marriage, by reason of her being within the pro-

hibited degrees of consanguinity or affinity (Matrimonial Causes

Act, 1857, *• ^7' ®^^ ante. Sect. I, Tit. II, § 1855),. and also, in

spite of the Deceased Wife's Sister's Marriage Act, 1907, s. i,

adultery with a wife's sister (Deceased Wife's Sister's Marriage

Act, 1907,8. 3). A person commits ' bigamy ' who, being already

married, goes through, the form - of marriage- with any other person

during the life of his or her husband or wife, whether the second

(so-called) marriage takes place within the Dominions of His

Majesty or elsewhere (Matrimonial Causes Act, 1857, s. 27).
' Cruelty ' may be defined as conduct involving ' bodily hurt or

injury to health or a reasonable apprehension of one or other of

these' {Evans v. Evans (1790) i Hagg. Con., at p. 39; Tomkins v.

Tomkins (1858) I Sw. & Tr. 168; Russell w. Russell [iSgj] A. C,

395 (see especially per Lord Herschell, at p. 456). Thus, (i)

menaces of violence \Hulme v. Hulme (1823) ^ Add. 27); (ii) the

wilful communication of a venereal disease {Brown v. Brown (1865)
I P. & D. 46), the onus of rebutting the presumption of knowledge

being on the accused {Browning v. Browning [1911] P. 16 1);
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(iii) systematic neglect and insult affecting the wife's health {Kelly

V. Kelly (1870) L. R. i P. & M. 59; Bethune v. Bethune [1891]
P. 205) ; (iv) causing of illness by the husband's conviction under

the Critninial Law Amendment Act, 1885 (Thompson v. Thompson

(1901) 85 L. T, 172), have been held to amount to cruelty. On
the other hand, conduct, however improper, which does not cause

physical injury or the apprehension thereof, does not amount to

cruelty (Russell v. Russell^ ubi sup.). 'Desertion' means cessation

of cohabitation, whether actually effected by the guilty party or as

the result of his misconduct. Thus, if a husband persistently com-
mits adultery, his wife is justified in leaving him ; and he will then

be deemed guilty of desertion (Skkert v, Sickert [1899] P. 278).

But, where a wife has obtained, under the Summary Jurisdiction

(Married Women) Act, 1895 (j>ost, § 1887)), and acted upon, an

order absolving her from the duty of cohabiting with her husband,

she cannot treat the consequent separation as ' desertion ' by her

husband for the purposes of this § {Doddw. Dodd [igob] P. 189;
Harriman v. Harriman [1909] P. 123).]

1875. A wife who has obtained a decree for judicial Divorce

separation from her husband on the ground of his
"{eZratim

cruelty, may afterwards obtain a decree for dissolution

of marriage on proof of her husband's subsequent

adultery.

Bland V. Bland (iS66) L. R. i P. & M. 237.

Gr^en v. Green (1873) L. R. 3 P. & M. 121.

[Presumably, the same principle will apply if the judicial separa-

tion had been obtained on any other ground, and even though the

wife could have obtained a divorce in the first instance (Green v.

Green, ubi sup.).]

. 1876. The Court must dismiss any petition for jihoiuie

divorce if it finds that— ^f'
"

divorce

(i) the petitioner has, during the marriage,

been accessory to or conniving at the
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adultery of the other party to the mar-

riage; or,

(ji) the petitioner has condoned the adultery

complained of; or,

(iii) the petition is presented or prosecuted in

collusion with either of the respondents.

Matrimonial Causes Act, 1857, s. 30.

[The words ' with either of the respondents ' are intended to

cover the case of a husband's petition, in which the alleged adul-

terer must (except on special grounds) be made a co-respondent,

and the case of a wife's petition, in which the alleged adulteress

may be ordered to be made a respondent (Matrimonial Causes Act,

1857, s- 28). 'Condonation' means a complete forgiveness and

blotting out of an ofFence known to the condoner to have been

committed, followed by cohabitation. The fact that other offences

had been committed by the guilty party, unknown to the con-

doner, is impiaterial ; but the condonation does not extend to them
{Bernstein v. Bernstein [1893] P. 292). It seems now to be clearly

established, that condonation is conditional upon the proper subse-

quent observance of the matrimonial relationship, and that a con-

doned offence is revived by any subsequent matrimonial misconduct.

{Houghton v. Houghton [1903] P. 150; Copsey v. Copsey [1905]
P. 94; Price V. Price [191 1] P. 201). Condonation obtained by
fraud is not an answer to a petition {Roberts v. Roberts (1917) 117
L. T. 157).]

Discretion- 1877. The Court is not bound to grant a decree
ary ars

^^^ divorce if it finds that the petitioner has been

guilty of:—
(i) adultery during the marriage ; or,

(ii) unreasonable delay in presenting or prose-

cuting the petition; or,

(iii) cruelty towards the other party to the

marriage ; or,

(iv) having deserted or wilfully separated him-
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self or herself from the other party before

the adultery complained of, without rea-

sonable excuse ; or,

(v) such wilful neglect or misconduct as has

conduced to the adultery.

Matrimonial Causes Act, 1857, s. 31.

[The discretion vested in the Court by s. 31 of the Matrimonial

Causes Act, 1857, '^ unfettered, though judicial {Constantinidi v.

Constantinidi [1903] P., at p. 259; Brooke v. Brooke [191 2] P.

205j n.) ; and no general rules on the subject can be laid down
(JVilkins V. Wilkins [191 8] P. 265). Perhaps the most common
cases are those in which the adultery of the petitioner (especially a

petitioning wife) has been caused, or at least induced, by the con-

duct of the respondent {Symons v. Symons [1897] P. 167; Cleland

V. Cleland (1913) 109 L. T. 744). But condonation of the

petitioner's offence by the respondent (Woltereck v. Woltereck

[1912] P. 201 ; Habra v. Hahra [1914] P. loo), the fact that,

owing to a mistaken belief as to the circumstances, the petitioner

was not aware that he was committing a matrimonial offence

{Joseph V. Joseph (1865) 34 L. J. (P. & M.) 96), and the probable

consequences of refusing a decree (Pretty v. Pretty [191 1] P. 83),
may, with all other relevant circumstances, be taken into account

by the Court.]

1878. Every decree for divorce is in the first in- Decree

stance a decree nisi, not to be made absolute till after
^'"' '^"'"

the expiration of six months from the pronouncing

thereof, unless the Court fixes a shorter time, which

must, however, not be less than three months.

Matrimonial Causes Act, 1 860, s. 7.

Matrimonial Causes Act, 1866, s. 3.

Watton V. Watton (1866) L. R. i P. & M. 227. (The power of the

Court to fix a time shorter than six months will only be exercised under

very special circumstances (Shelton v. Shelton (1869) 38 L. J. (P. &
M.) 34; Fitzgerald v. Fitzgerald (1874) L, R. 3 P. & M. 136

(period reduced); Rippingall \. Rippingall (\%iz) 48 L. T. 126).)

QQ3
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Refusal of 1879. Upon cause being shown to the Court by

absolute ^^^7 person (including the King's Proctor) during the

period between the pronouncing of the decree nisi,

and the time when it can be made absolute, the

Court may refuse to make absolute a decree nisi for

divorce, on the ground of collusion, or on the ground

that material facts have not been brought before the

Court.

Matrimonial Causes Act, i860, s. 7.

Brooke -v. Brooke [191 2] P. 136, 205 (n).

\Semhle^ The Court may in such circumstances refuse to make
the decree absolute, even though, if the facts had been disclosed

at first, they would not have prevented the Court from making a

decree nisi in favour of the petitioner {Brooke v. Bropke, ubi sup.,

at pp. 145, 146). In Roche v. Roche [1905] P. 142, it was held

that the decree nisi must be rescinded if material facts have been

withheld ; but this decision was not followed in Hunter v. Hunter

[1905] P. 217, in which case Gorell Barnes, P., expressed the

opinion that " facts which are kept back are only material if,

when disclosed, the Court would say that, knowing these facts, the

Court would not allow the decree" (p. 228). This last opinion

was, however, dissented from in Brooke v. Brooke ; and in Pretty

V. Pretty [1911] P. 83, the decree was made absolute, although the

petitioner had falsely denied on oath that she had committed

adultery. In addition to the power of showing cause mentioned

above, the King's Proctor has a power to intervene during the

progress of the cause, or at any time before the decree is made
absolute, on the ground of collusion only (Matrimonial Causes

Act, i860, s. 7 ; Brooke v. Brooke, ubi sup., at p. 141).]

Decreefor 1880. A husband or wife is entitled, subject to

^arath!,'"^'
'^^ provisious of this Title, to obtain from the

Court a decree of judicial separation, if he or she

proves, to the satisfaction of the Court, that the
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other party has, since the celebration of the mar-

riage, been guilty of :
—

(i) adultery ; or,

(ii) cruelty ; or,

(iii) desertion without reasonable cause for

two years or upwards, or desertion

constituted by the fact of the other

party having refused to comply with

a decree for restitution of conjugal

rights ;
(') or,

(iv) Semble, sodomy or bestiality, or an attempt

to commit either of these ofFences.C")

(a) Matrimonial Causes Act, 1857, s. 16.

Matrimonial Causes Act, 1884, s. 5.

[Where a wife refuses to allow marital rights, a husband is not

guilty of desertion without reasonable cause, if he refuses to live

with her {Synge v. Synge [1900] P. 180).]

(b) Matrimonial Causes Act, 1857, s. 7.

Bromley v. Bromley (1793) z Add. 158 n.

Mogg V. Mogg (1824) ibid. 292.

[The doubt in the text arises from the fact that the jurisdiction

referred to in (iv) is conferred by the statute by reference to the

practice of the old ecclesiastical courts, which practice is obscure,

especially as to attempts.]

1881. The Court must dismiss any petition for Absolute

judicial separation if it finds that the petitioner ''."" '"

has : — aration

(i) if judicial separation is sought on the

ground of adultery, been accessory to or
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connived at the adultery of the other

party; or,

Boulting V. Boulting (1864) 3 Sw. & Tr, 329.
^Ross V. Ross (1869) L. R. i P. & M. 734.

(ii) condoned the matrimonial offence com-

plained of; or,

Durant v. Durant (1825) I Hagg. Eccl. 733.

(iii) presented or prosecuted the petition in

collusion with the respondent; or,

Butler V. Butler (1890) 63 L. T. 256.

(iv) committed adultery during the marriage,W

unless such adultery has been condoned.^')

(a) Drummond y. Drummond (ii6i) 30 L. J. P. & M. 177.

Otway V. Otfvay (1888) 13 P. D. 141.

Goach V. Gooch [1893] P. 99.
(b) Anichiniy. Anichini {li'^i)) 2 Curt. 210.

Seller v. Seller <{ii^g) i Sw. & Tr. 482.
Gooch V. Gooch, ubi sup., at pp. 105—6, per Jeune, P.

[The duty of the Court to refuse a decree of judicial separation

on the above grounds is not directly imposed by statute, but arises

from the statutory direction to follow the practice of the old eccle-

siastical courts (Matrimonial Causes Act, 1857, ss. 7, 22). The
curious result appears to be, that, whereas divorce can be granted

although the petitioner has been guilty of adultery (see ante., § 1877,
note), judicial separation cannot, at least unless the adultery has

been condoned. For the effect of fresh misconduct, in reviving

a condoned ofFence, see ante, § 1876 (note).]

Delay in 1882. Delay in presenting a petition for judicial

petitionfor separation is not a ground for dismissing such peti-
judicial sep- _

^ ° _
.

oration tion.(*) But lapse of time may be evidence that the

suit is not brought bona fidt for the protection of the
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petitioner, but for some collateral purpose; in which

case the petition will be dismissed. (""^

(a) Cooke V. Cooke (1863) 3 Sw.'& Tr. 246.

(b) Matthews v. Matthews (1859) ' Sw. Sf Tr, 499; 3 Sw. & Tr.

161.

[The above two cases, which appear to be the only ones on the

point, were cases of cruelty.]

1883. When a petition for judicial separation is Misconduct
,

presented on the ground of adultery, the fact that the Y f^'"""'"''

petitioner has been guilty of cruelty W or desertion C') is

not a ground for dismissing the petition ; unless such

cruelty or desertion has conduced to the adultery.

W

But {semble) this rule does not apply if the petition is

presented on some other ground.^

(a) Dillon y. Dillon (1841) 3 Curt. 86.

(b) Morgan v. Morgan (1841) 2 Curt. 679.

Duplany v. Duplany [1892] P. 53.

Synge v. Synge [1900] P., at p. 195, per Jeune, P.

(c) Boreham v. Boreham (1866) L. R. i P. & M. jj.

Hodgson V. Hodgson [i905]P.z33.
(d) No authority can be found for this statement ; but it is believed to

represent the practice of the Court. Quare : whether the Court

is bound to refuse a decree in such cases.

1884. When a petition for judicial separation is Petitioner

presented on the ground of adultery, the Court may
"j^Jt"n

'"

refuse a decree, if it finds that the petitioner has been

guilty of conduct conducing to the adultery.

Boreham v. Boreham (1866) L. R. i P. & M. 77.
' Hodgson y. Hodgson [^i go ^'] P. 233.
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Marriage of
divorced

persons

1885. After a decree absolute for the dissolution of

marriage, either party may marry again ;
W but a man

may not, during his divorced wife's lifetime, marry

her sistfer.W The decree also places the wife in the

position of an unmarried woman in respect of

property, contract, tort, and capacity to sue and be

sued,W and relieves the husband from liability for

torts committed by the wife, whether before or after

the decree.W

(a) Matrimonial Causes Act,, 1857, .s. 57.

[Where there is a right of appeal from the decree, the right to

remarry do.es not arise until the time for appealing has expired, or

the appeal has been dismissed {ibid. ; and Divorce Amendment Act,

1868, s. 4).]

(b) Deceased Wife's Sister's Marriage Act, 1907, s. 3 (2).

(c) Frole V. Soady (1868) L. R. 3 Ch. App. zzo.

Thornleyy. Thornley [1893] 2 Ch. 229.

[In general the wife's status is changed only as from the date of

the decree absolute {Norman v. Villars (1877) ^ ^^- ^- 359 5
^^''^-

clair V. Fell [1913] i Ch. 155). But in Prole v. Soady, ubi sup., it

was held that the husband's act in reducing the wife's chose in action

into possession after the decree nisi, was ineffectual.]

(d) Capellv. Powell {186^) 17 C. B. N. S. 743,

Effects of
judicial sep-

aration

1886. The effect of a decree of judicial separation

is to relieve the pai:ties from the duty of cohabita-

tion,^^) and to place the wife, as from the date of the

decree, in the position of an unmarried woman with

respect to property of every description which she

may acquire or which may devolve on her after such

decree,^ whether in her own right or as personal
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representative or trustee,W and for the purposes of

contract, and wrongs and injuries, and suing and

being sued in any civil proceeding. And her hus-

band is not liable in respect of any engagement or

contract she may have entered into, or for any

w^rongful act or omission by her, or for any costs

she may incur; except that when, upon a judicial

separation, alimony has been decreed or ordered to

be paid to the wife, and the same is not duly paid

by the husband, he is liable for necessaries supplied

for her use.W

(a) Matrimonial Causes Act, 1857, s. 16.

(b) Ibid., s. 25. (Since the effect of judicial separation is limited to

property acquired after the decree, it does not remove a restraint

on anticipation attaching to property acquired before {W'aite v.

Morland {lUi) 38 Ch. D. 135).)

(c) Matrimonial Causes Act, 1858, s. 7.

(d) Matrimonial Causes Act, 1857, s. 26.

[The husband cannot, after the judicial separation, be made liable

for the wife's torts previously committed, even though an action for

that purpose was commenced before the decree was pronounced

{Cuenodw. Leslie [1909] I K. B. 880).]

1887. A wife may obtain from a court of sum- Separation

mary jurisdiction an order providing that she be no °^ ""

longer bound to cohabit with her husband, in the

following cases :
—

(i) if her husband has been summarily con-

victed of an aggravated assault upon

her within the meaning of the Offences

against the Person Act, 1861, s. 43 ; or,
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(ii) if her husband has been convicted on in-

dictment of an assault upon her, and sen-

tenced to pay a fine of more than five

pounds, or to a term of imprisonment of

more than two months ; or,

(iii) if her husband has deserted her ; or,

(iv) if her husband has been guilty of persist-

ent cruelty to her, or has been guilty

of wilful neglect, to provide reasonable

maintenance for her or her infant chil-

dren whom he is legally liable to main-r

tain, and by such cruelty or neglect has

caused her to leave, and live separately

from him.

Such an order, while in force, has the effect in all

respects of a decree of judicial separation on the

ground of cruelty. '\

Summary Jurisdiction (Married Women) Act, 1895, ss. 4, 5 (a).

[No order can be made in favour of a married woman who has

committed adultery {ibid., s. 6) ; and any order will be discharged on

proof that the woman has voluntarily resumed cohabitation with her

husband, or has committed adultery (jbid., s. 7). The order may
also be varied on the application of either party and the production

of fresh evidence (ibid.).]

Weekly
I

1888. The Court may also, in the circumstances
allowance

referred to in § 1887, order that the husband shall

pay to the wife personally, or for her use, such

weekly sum, not exceeding two pounds, as it shall,
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having regard to the means of both parties, consider

reasonable.

Ibid., s. 5 (c).

[The amount may be varied on the application of either party,

and the production of fresh evidence {ibid., s. 7).]

1889. A wife deserted by her husband may apply Protectiim

to a court of summary jurisdiction for an order called °^ '^

a 'protection order'; and the Court may grant such

order if satisfied that the wife has been deserted with-

out reasonable cause, and that she is maintaining her-

self by her own industry or property. The effect of

such order is to protect all earnings and property of

the wife, acquired since the desertion, from the hus-

band, and all creditors of the husband, and persons

claiming under him; and the wife is, during the

continuance of the order, in the like position in all

respects with regard to property and contracts, and

suing and being sued, as she would have been if she

had obtained a decree of judicial separation.

Matrimonial Causes Act, 1 8 5 7, s. z i . (See also Matrimonial Causes Act,

1858, ss. 6-10; Matrimonial Causes Act, 1864, s. I.) The husband,

his creditors, and persons claiming under him, may apply for the dis-

charge ofthe order (Matrimonial Causes Act, 1857, s. z i ; 1 864, s. i).)

[A protection order does not remove a restraint on anticipation

attaching to property of the wife acquired before the date of the

desertion {Hill v. Cooper [1893] 2 Q. B. 85).]

1890. On a decree for divorce or nullity of mar- Maintenance

riage, the Court may order that the husband shall, to
'^J^°''"

"

Digitized by Microsoft®



I200 FAMILY LAW

the satisfaction of the Court, secure to the wife such

gross sum of money, or such annual sum of money

for any term not exceeding her life, as, having regard

to her fortune (if any), to the ability of the husband,

and to the conduct of the parties, it may deem reason-

able; and may, if it thinks fit (in addition or in the

alternative), order that the husband shall pay to the

Vi^ife during their joint lives such monthly or weekly

sum for her maintenance and support, as the Court may

think reasonable.^ In case of a decree for divorce, an

order may be made even in favour of a guilty wife.W

(a) Matrimonial Causes Act, 1907, s. i, (repealing s. 32 of the M. C. A.

, 1857, ^'^'^ ^- ' of the M. C. A. 1866) which contains provisions

for discharging, modifying, or reviving such order for payment of

monthly or weekly sums, or for increasing their amount.

(b) Bent v. Beat (1861) 2 Sw. & Tr. 392.

Robertson v. Robertson (1883) 8 P. D. 94.
Edwards V. Edwards [1894] P. 33.

Ashcrofty. Ashcrqft [1902] P. 270.

Squire v. Squire [1905] P. 4.

[The order is sometimes made conditional on the wife remaining

unmarried (Smith v. Smith [1898] P. 29) or unmarried and chaste

{Kettkwell V. Kettlewell [1898] P. 138; Squire v. Squire, ubi sup.).

Interim orders for paymient of alimony can be made during the

pendency of the suit (Matrimonial Causes Act, 1907, s. i (3);
Foden V. Foden [1894] P. 307); but only where the wife has no
other sufficient means of support (5(7« v. Bass [1915] P. 17).

There is no power under the statute for the Court, without the

consent of the husband, to order payment of maintenance by

him during the life of the wife (Maidlow v. Maidlovj [1914]
P. 245).]

resHtution 1891. When a decree for restitution of conjugal

or judicial rights or for judicial separation is made, the Court
separation

o j i
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may order the husband to pay until further order a

periodical sum to his wife by way of maintenance or

alimony ;(^) even if the decree is made in conse-

quence of the wife's misconduct. (*") Not more than

one half of the joint income of husband and wife

can be allotted as alimony.

W

(a) Matrimonial Causes Act, 1857, s. 17; 1884, s. 2.

Leslie v. Leslie [191 1] P. 203.

Tangye v. Tangye [19 1 4] P., at p. 208, per Evans, P.

(b) Prichardy. Prichard (1864) 3 Sw. & Tr. 524.

Goodden v. Goodden [1892] P. I.

(c) Haigh V, Haigh (1869) L. R. i P. & M. 709. (Where the wife

has not to support children of the marriage, the amount will usually

be one third of the joint income {Cobb v. Cobi [1900] P. 294).)

[Interim orders for payment of alimony to the wife pendente lite

can be made during the suit ; and such alimony may even be con-

tinued during the pendency of an appeal by a wife whose petition

has been dismissed {Jones v. Jones (1872) L. R. 2 P. & M. 333).]

1892. The Court may make an order increasing, Variation of

diminishing, or taking away, the amount payable as
"""""y

maintenance or alimony, under a decree for restitu-

tion of conjugal rights,^^^ or for judicial separation ;
W

if it appears that the means of the husband have in-

creased or diminished respectively, or the wife has

been guilty of misconduct.^')

(a) Matrimonial Causes Act, 1884, s. 4.

Cox V. Cox (1826) 3 Add. 276.

(b) Saunders v. Saunders (1858) i Sw. & Tr. 72.

Louis V. Louis (1866) L. R. I P. & M. 230.

Tangye v. Tangye [1914] P., at p. 208, per Evans, P.

(c) Wickins v. Wickins [1918] P. 265.

1893. When a husband has obtained a decree for Settlement of

divorce or judicial separation by reason of his wife's
f^'J^l^f'

'
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adultery, the Court may order such settlement as it

thinks proper to be made of any property (whether

in possession or reversion) to which the wife is en-

titled, for the benefit of the innpcent party, and of

the children of the marriage, or either or any of

them.
Matrimonial Causes Act, 1857, s. 45.

[Such settlement is valid notwithstanding' the coverture of the

wife (Matrimonial Causes Act, i860, s. 6).j|

Variation of 1894. When a final decree of divorce or of nullity
settements

^£ jj^arriage is made, the Court may make such

order as to the Court shall seem fit with regard

to the application, either for the benefit of the

children of the marriage or of the parties to the

marriage, of property comprised in any ante-nuptial

or post-nuptial settlerrient made on the parties to

the marriage.

Matrimonial Causes Act, 1859, s. 5.

Matrimonial Causes Act, 1878, s. 3 (which provides that an order

may be made even though there are no children of the marriage).

[Where a wife who had been divorced was still allowed to re-

tain an income under a settlement of her husband's property, the

allowance was made subject to a dum sola et casta clause (^Oilier v.

Oilier [19 14] P. 240).]

Damages 1895. A husband may recover damages (to be
against CO- ascertained by the verdict of a jury) from any person
respondent ' •11 r

who has committed adultery with his wife; and
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NULLITY, DIVORCE, AND SEPARATION 1203

the Court may direct in what manner such damages

shall be paid and applied, and may direct that the

whole or any part thereof shall be settled for the

benefit of the children (if any) of the marriage, or

as a provision for the maintenance of the wife.

Matrimonial Causes Act, 1857, s. 33.

[The claim for such damages may be combined with a petition

for dissolution of the marriage, as is usually the case, or with a

petition for judicial separation (see Mason v. Mason (1882) 7
P. D. 233, (1883) 8 P. D. 21), or may form the subject of a

petition by itself (Cox v. Cox and Warde [1906] P. 267). The prin-

ciples upon which damages should be assessed are, despite the

wording of s. 33, the subject of much difference of opinion (see

Butterworth v. Butterworth [1920] P. 126; Burne v. Burne

[1920] P. if) ; and no precise rules can be laid down. It is not

usual to award damages or costs against a co-respondent who had
no reason to believe, when he committed the adultery, that the

co-respondent was a married woman. But there is no hard and fast

rule to that eilect {Burne v. Burne, uhi sup. : Langrick v. Langrick

[1920] P. 90).]

1896. A claim for such damages as are specified When dam-

in the last preceding § will be refused on any ground
"redve'rahe

on which a decree for dissolution of the marriage

would be refused {ante, §§ 1 876-1 879).

Bernstein v. Bernstein [1893] P. 292.

Cox V. Cox and Warde, ubi sup.

1897. The jurisdiction of the Court to entertain Jurisdiction

a petition for divorce is limited to cases where the '^ *
'""^'
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parties are domiciled in England.^ In cases of peti-

tions for judicial separation or restitution of conjugal

rights, and in applications for alimony, it is suffi-

cient if the parties are resident in England at the

commencement of the proceedings. C") In cases of

petition for nullity, it is sufficient that the alleged

marriage was celebrated in England, ('^ or that the

respondent is resident in England,

W

(a) Si>>atii V. Gould (1868) L. R. 3 H. L. 55.

m/jon V. m/so/i (1872) L. R. 2 P. & M. 435.
Le Mesurier v. Le Mesurier [1895] A. C. 517 (P. C).
Bater v. Bater [1906] P. 209.

Ogden V. Ogden [1908] P., at p. 80.

\_Niboyet v. Niboyet (1878) 4 P. D. i, must be regarded' as

overruled on this point. It is not necessary that the co-resporid'ent

should be domiciled or even reside in England, or be a British sub-

ject (Rayment v. Rayment [19 10] P. 271).]

(b)'Z« Mesurier v. Le Mesurier, ubi sup., at p. 531, per Curiam.

Armytage v. Armytage [1898] P. 178.

De Gasquet James v. D. of Mecklenburg-Schwerin [19 14] P. 53.

Perriti v. Perrin [19 14] P. 135.

(c) Simonin v. Mallac (i860) z Sw. & Tr. 67.

Ogden V. Ogden [1908] P., at p. 80, per Curiam.

(d) Roberts v. Brennan [1902] P. 143.

[Where a marriage, celebrated in England, has been declared

vpid, at the request of the husband, or his parents, by the Court of

a foreign country in which the husband is domiciled, and the wife's

domicile at the date of the marriage was English, the English Court has

jurisdiction to entertain a petition for divorce by the wife (Stathatos

v. Stathatos [19 13] P. 46; De Montaigu v. De Montaigu [1913]
P. 154). Semble, also, a husband cannot, by abandoning his Eng-

lish domicile at the time of deserting his wife, prevent the Court

entertaining a petition by her for divorce {Niboyet v. Niboyet (1878)

4 P. D., at p. 14, per Brett, L. J.; Armytage v. Armytage [1898]
P., at p. 185, />fr Gorell Barnes, P.).]
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SECTION II

RELATIONS OF CHILDREN, PARENTS, AND
GUARDIANS

TITLE I— LEGITIMACY

1898. A person is legitimate who is the child of General rule

parents between whom the relation of marriage

existed, either at the time when he was begotten,

or at the time when he was born, or at any inter-

vening time.

Co. Litt. 7 b.

Bl. Comm. I. 434.
Birtwhistle v. Vardill (iiifO) 6 Bing. N. C. 385.

Gardner v. Gardner (1877) L. R. z App. Ca. 723.

1899. The marriage of the parents of a person Legitimation

born before such marriage does not render such h '''^sequent

°
_

marrtage

person legitimate, if, at the date of his birth, or at

the date of the marriage, the father was domiciled

in England.

20 Hen. Ill (1235) c. 9 (Statute of Merton).

Re Wright's Trusts (1856) 2 K. & J. 595.

Re Grove (1888) 40 Ch. D. 216.

[No means short of an Act of Parliament will make such a

person legitimate.]
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Rule of 1900. The marriage of the parents of a person

domicile
born before such marriage renders such person legiti-

mate, if the father was, both at the date of the birth

and at the date of the marriage, domiciled in a

country in which the marriage has, according to the

law of that country, the effect of rendering such

person legitimate.^ But a person who is legitimate

only by reason of the provisions of this § is not en-

titled to succeed as heir, or heir of the body, to any

real estate in England ; W nor can any ascendant or

collateral relation of his succeed as his heir to real

estate in England.

W

'" (a) Mwiro V. Munro (1840) 7 CI. & F. 842.
jlj Me Goodman's TrusU (1881) 17 Ch. D. z66.

Re Grove, 40 Ch. D. 216.

[Presumably, a similar rule would apply if the law of the father's

domicile treated such child as legitimate on any other ground {Re
GoodmarCs Trusts^ ubi sup., at p. 297, per James, L. J.).]

(h)Birtwhistle v. Fardill (1835) 2 CI. & F. 571 ; (1840) 7 CI. & F.

895-

[By parity of reasoning, if he were dead, descent could hot be

traced through hinn.]

(c) Re Don's Estate (1857) 4 Drew. 194.

\^^uare : whether a person so legitimated can succeed on in-

testacy to leaseholds in England (see Dicey, Convict of Laws,

and edn., p. 489).]

Presumption 1901. The child of any woman is presumed to be
efegttmacy

^j^^ child of any man to whom she was married at

any such time as is mentioned in § 1898, ante.
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LEGITIMACY 1207

Banbury Peerage Case (18 u) i S. & S. 153.
Gardner v. Gardner (1877) L. R. 2 App. Ca. 723.

[It is said by Coke (Co. Litt. 8 a) that when a widow remarries

soon after the death of her first husband, and the child is born at

such a time that he might have been the child of either husband, he

may on coming to years of discretion choose which shall be con-

sidered his father.]

non-access

1902. The presumption stated in § 1901 may be Proof of

rebutted by proof that, at any time when the child

could have been begotten, (i) the father was absent

from England,^ or (ii) he was impotent,^') or (iii) the

parents had no opportunity of sexual intercourse,W

or (iv) it is highly improbable that such intercourse

took place.W But direct evidence of the husband or

wife that such intercourse did not take place dur-

ing the marriage is not admissible to rebut the

presumption.

W

(a) Co. Litt. 244.

[Presumably it is implied that the mother remained in Eng-

land.]

(b) Banbury Peerage Case (1811) 1 S. & S. 153.

(c) Hawes v. Draeger (1883) z3iCh. D. 173.

Burnaby v. Baillie (1889) 42 Ch. D. 482.

(d) Morris v. Davies (1836) 5 CI. & F. 163.

Bosvile V. A.-G. (1887) 12 P. D. 177.

Poulett Peerage Case [1903] A. C. 395.

(e) R. V. Sourton {iS^b) 5 A. & E. 180.

Aylesford Peerage Case (1885) L. R. 11 App. Ca., at p. 9, fer

Lord Selborne.

Burnaby v. Baillie (1889) 42 Ch. D., at p. 294,

[The last rule does not apply to evidence as to intercourse before

marriage {Poulett Peerage Case, ubi sup.).']
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Period of 1903. The duration of the period of gestation is a
ges a ton

question of fact in each case.

Ahop V. Bqwtrdl (1619) Cro. Jac. 541.
Bosvile V. A.-G. (1887) 12 P. D.. 177.

Burnaby v. Baillie (1889) 42 Ch. D. 482.

Declaration 1904. Any natural-born British subject, or any
of egi tmacy

pgj-g^jj whose right to be deemed a natural-born

British subject depends wholly or in part on his

legitimacy or on the validity of a marriage, being

domiciled in England or Ireland, or claiming any

real or personal property situate in England, may

petition the Court for a decree declaring all or any

of the following matters :
—

(i\ that the petitioner is the legitimate child

of his parents

;

(ii) that the marriage of his father and mother,

or of his grandfather and grandmother,

was a valid marriage

;

(iii) that the petitioner's marriage is a valid

marriage.

Any decree made by the Court on such petition

(whether for or against such legitimacy or validity),

is binding on the Crown and on all other persons

;

except that—
(i) it does not prejudice any person unless such*

person has been cited or made a party to

the proceedings, or is the heir at law or

next ofkin or other real or personal repre-
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sentative of a person so cited or made a

party, or derives title under or through

such person

;

(ii) it does not prejudice any person if it is sub-

sequently proved to have been obtained

by fraud or collusion.

Legitimacy Declaration Act, 1858, ss. i, 8.

[A copy of every petition must be served upon the Attorney-

General, who thereupon becomes a respondent {ibid.^ s. 6).]
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TITLE II — DUTIES OF MAINTENANCE
AND EDUCATION

Maintenance 1905. Subject to § 1908, the father, mother,
of children 1 r 1 i 11 r
and grand- grandiather, and grandmother, or any person are

children bound to provide, so far as they are able, necessary

maintenahce for such person.

Poor Relief Act, 1601, s. 7.

Maintenance 1906. Subject to S 1008, the husband of any
of wife's

.
^

. .

^

children woman is bound to provide necessary maintenance

for her children (whether legitimat-e or illegitimate)

born before his marriage to such woman, until they

attain the age of sixteen years, or until the death of

the mother, whichever first happens.

Poor Law Amendment Act, 1834, s. 57.

[But not for her grandchildren {Draper v. Glenfield (1631) 2

Bulstr. 345) ; unless he acquired property by marriage with the

woman {Westminster v. Gerrard (1632) ibid.^ 346)0

Maintenance 1907. Subject to § 1908, every person is bound
of parents

^^ provide necessary maintenance for his father and

mother.

, Poor Relief Act, i6oi, s. 7.

[The liabilities of maintenance imposed by §§ 1905—7 cannot

be directly enforced by civil action ; but a failure to discharge
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MAINTENANCE AND EDUCATION 1211

them, which leaves the persons who ought to be provided for,

chargeable to the Poor Law authorities, may be punished summa-
rily (Vagrancy Act, 1824, s. 3). And the Poor Law authorities

have power to seize the property of any father or mother liable

under § 1905, in order to defray the cost of relief provided for the

children by them (Poor Relief Act, 1718, s. i).]

1908. The provisions of §§ 1905-7 impose no Limits of

liability on any person to provide maintenance who ""'"^''y-

is not able to do so out of his own property or by

means of his labour; nor do they impose any lia-

bility in favour of any person who is able to main-

tain himself.

Poor Relief Act, 1601, s. 7.

[The words in the Act referring to the persons liable are

:

' being of sufficient ability.' As to the interpretation of these

words, see Coulson v. Davidson (1907) 96 L. T. 20.]

1909. The provisions of §§ 1905-7 impose no Liability of

liability on any married woman ;
W except that :— mamed

(i) if poor relief is given to the children of

any woman whose husband is beyond the

seas, or in custody of the law, or confined

in a licensed house or asylum as a lunatic

or idiot, C") or who is living separate from

her husband,^ it is to be given upon the

same conditions as if she were a widow

;

(ii) a married woman having separate estate is

subject to the same liability for the main-
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tenance of her children and grandchildren

as her husband is subject to for the main-

tenance of her children or grandchildren

[ante, § 1906),^ and is liable to provide

maintenance for her parents, in the same

manner as if she were unmarried.^

(a) Custodies y. Ginkes (1651) Style, 283-.

Coleman v. Birmingham (1881) 6 Q. B. D. 615.

(b) Poor Law Amendment Act, 1844, s. zj.

(c) Divided Parishes and Poor Law Amendment Act, 1876, s. 1 8.

[Of course, a widow is liable as a ' mother ' under s. 6 of the

Act of 1601 (ice ante, § 1905).]

(d) Married Women's Property Act, 1882, s. zi. (But this provision

does not relieve the husband of his liability to maintain her chil-

dren and grandchildren.)

(e) Married Women's Property Act, I908, s. i.

[The liability of the married woman is not expressly limited by

the Acts to her separate estate, ^are : as to the proper con-

struction.]

Maintenance- 1910. The provisions of §§ 1905—7 do not (ex-

oftiiegttt- jxgpt where expressly mentioned) impose any liabil-

dren . ity to provide maintenance for illegitimate children

or grandchildren. (^) But the mother of an illegiti-

mate child is bound to provide necessary maintenance

for such child till it attains the age of sixteen, or,

being a female, marries under that age ; W and the

father of an illegitimate child may be compelled

to make a contribution (not exceeding ten shillings

a week) to the mother or other person having cus-

tody of the child, for the purpose of maintain-
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ing of such child until the child attains the age

of thirteen.W [Semble) this liability exists, even

though the child was born out of the jurisdic-

tion ; unless it is proved that the status of the

child is governed by foreign law-^**)

(a) Westminster v. Gerrard (1632) 2 Bulstr. 346.

[But see R. v. Reeve (163 1) ibid., 344.]

(b) Poor Law Amendment Act, 1834, s. 71 : Married Women's Pro-

perty Act, 1882, s. 21.

(c) Bastardy Laws Amendment Act, 1872, ss. 4, 5.

Bastardy Laws Amendment Act, 1873, s. 5.

Divided Parislies and Poor Law Amendment Act, 1 876, s. 24.

Affiliation Orders Act, 1914, s. 3; 1918, s. i.

(d) R. V. Humphreys [1914] 3 K. B. 1237.

[The application for compelling such contribution must be made
to the Justices of the Peace at Petty Sessions ; and the evidence of

the mother as to the paternity requires corroboration in some ma-
terial particular {Cole v. Manning (1877) 2 (^. B. D. 611). In

some cases the Justices may order the contribution to continue until

the child attains the age of sixteen (Bastardy Laws Amendment
Act, 1872, s. 5) ; and the payments are not, as a rule, now to be

made directly to the mother or person having custody of the child,

but to a collector appointed by the Court (Affiliation Orders Act,

1914, s. i). An affiliation order cannot be enforced against the

estate of a deceased putative father {Re Harrington [1908] 2 Ch.

687).]

1911. It is the duty of the parent, guardian. Liabilityfor

and every person who is liable to maintain, or ^^*""""» 'f

has the custody of, any child between the ages

of five and fourteen years, to cause it to receive

efficient elementary instruction in reading, writing,

and arithmetic.

Education Act, 1870, s. 3.

Education Act, 1876, ss. 4, 48.
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[This d-uty cannot be made the subject of civil proceedings. But

if, in the case of a child over the age of five years, the duty is
'

neglected habitually or without reasonable excuse, the local educa-

tion authority must take proceedings to obtain from a court of

summary jurisdiction an order for the child to attend ' some certified

-efficient school' ('attendance order'), which will be enforced by

means of a fine (Education Act, 1876, s. 11 ; Education (Admin-

istrative Provisions) Act, 1907, s, 14). In the case of a blind,

deaf, or defective or epileptic child, the period of compulsory educa-

tion extends to sixteen years (Elementary Education (Blind and

Deaf Children) Act, 1 893, s. 1 1 ; Elementary Education (Defective

and Epileptic Children) Act, 1899, s. 11) ; and the Board of Educa-
tion may, on the application of a local authority, authorize the

instruction of children in public elementary schools tUl the end of

the school term in which they reach the age of sixteen (Education

Act, 191 8, s. 8 (5) ), while the local authority may raise the age of

compulsory attendance to fifteen (ibid., s. 8 (2).). The children of

neglectful, dru,nken, and criminal parents may be sent by the Court

to a certified industrial school (Children Act, 1908, s. 58 (i) ) • and

parents, or other persons liable for the maintenance of such children

must, if they are able, contribute to their maintenance therein {ibid.,

s.75(i))-]

NOTE
It will be observed that English law imposes no directly enforce-

able duty. to provide more than the bare necessities of life, and mere

elementary education, for children (cf. Wellesley v. Beaufort (1827)
2 Russ., at p. 23). The duty of a father to provide such further

maintenance and education for his children as may be suitable to

their station in life is, however, recognized, in the sense that the

Court will not order the property of an infant to be apphed for his

maintenance and education in exoneration of the father, when the

father has sufficient means to make suitable provision {Andrews v.

Partington (1790) 2 Cox, Eq. 223; Re Man (1881) 17 Ch. D.

807), The mother, whether during the life or after the death of the

father, is not regarded as being under a similar obligation {Haley v.

Bannister (18 19) 4 Madd. 275; Douglas v. Andrews (1849) '*

Beav. 310).
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TITLE III — CUSTODY AND GUARDIANSHIP
OF MINORS

1912. Subject to the provisions of this Title, the Father as

father of a minor is the sole legal guardian of such
^"""^ '"

minor.

Ex parte Hopkins (1732) 3 P. Wms., at p. 154, per Lord King, C.

Wellesley v. Beaufort (1827) z Russ. 21 ; z Bligh (N. S.) 124.

Re Agar Ellis (1883) 24 Ch. D. 317.

\^are : Does this right exist in the case of a married daughter ?]

1913. After the death of the father of a minor, Mother as

the mother is entitled to the custody of such minor,W
^*'"' '""

and is guardian of such child jointly with any guardian

appointed by the father by deed or will, or with any

guardian appointed by the Court in default of a

guardian appointed by the father. C')

(a) Fillarealw. Hellish (1737) z Swans. 533.

Mendes v. Mendes (1748) 3 Atk.,at p. 624.

R. V. Clarke (1857) 7 E. & B. 186.

[As to the extent of this custody, ste post^ §§ 1932-1936.]

(b) Guardianship of Infants Act, 1886, s. 2. (Before this Act the

mother's right of custody was subject to the power of any guardian

appointed by the father {falbot v. Shrewsbury (1840) 4 My. &

Cr. 672).)
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Illegitimate

child

1914. The mother of an illegitimate minor is

prima facie entitled to the custody of such minor.

R. V. Naih (1883) 10 Q. B. D. 454.
Barnardo v. McHugh [1891] A. C. 388.

Humphreys v. Palak [igoi] z K. B. 385.

E. V. Nezv (i'904) XX T. L. R. 583.

[The rights of the mother of an illegitimate child are said to be

not identical with those of the father of a legitimate child {Bernardo

V. McHugh^ ubi sup., at p. 394).]

Reputed

father
1915. After the death of the mother, the reputed

father is prima facie entitled to the custody of an ille-

gitimate minor.

Ordv. Blackett (1725) 9 Mod. 116. '

In re Kerr (1889) 24 L. R. (Ir.) 59.

[The Court has even, after the death of the reputed father of an

illegitimate minor, appointed persons nominated in his testament as

guardians of the minor {Wardw. St. Paul (1789) 2 Bro, C. C. 583

;

Peckbam v, Peckham (1788) ibid., p. 584 n,).]

Agreements

as to custody

of minors
,

1916. No agreement by , which a father of a

minor,W or the mother of an illegitimate minor/'')

agrees to give up, or not to resume, the guardian-

ship, custody, or control of such minor, is bind-

ing ; except an agreement contained in a separation

deed to the effect that the father shall give up

such custody or control to the mother. And such

last mentioned agreement will not be enforced by

the Court, if the Court is of opinion that it will not

be for the minor's benefit to enforce it.W
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(a) Heg. V. Smith (1853) 22 L. J. (Q. B.) 116.

Andrews y. Salt (1873) L. R. 8 Ch. App. 6z2.

iP. V. Barnardo (1889) 23 Q. B. D. 305.

(b) Humphreys v. Folai [1901] 2 K. B. 385.
(c) Custody of Infants Act, 1873, a. 2.

[Any condition having the object of depriving a parent of the

custody of a child is void {Re Sandbrook [191 2] 2 Ch. 471). But this

rule does not render invalid a provision in a settlement by a third

party that maintenance out of the income of the settled fund shall

not be allowed to a child whilst he is in the custody or control of his

father (JR.e Borwick's Settlement [1916] 2 Ch. 304).]

1917. The Court may, on the application of the Custody dur-

mother of a minor, make such order as it may think '"S/t^J,/'^

'

fit with regard to the custody of such minor, and the

access thereto of either parent, having regard to the

welfare of the minor and to the conduct and wishes

of either parent.

Guardianship of Infants Act, 1886, s. 5.

Re A. and B. [1897] i Ch. 786.

1918. If a minor is entitled by inheritance^ to the Guardian in

legal estate C') in any land of socage tenure, his nearest
^'"^"^^

blood relation to whom the land cannot descend is his

guardian in socage until such minor attains the age

of fourteen years, ('') or, if the land is subject to the

custom of gavelkind, until the minor attains the age

of fifteen years/"*^ The powers of such guardian are

displaced by the existence of any guardian appointed

by the deed or will of the father or mother. (^^

(a) Quadring v. Dozvns (1677) z Mod. 176.

(b) R. V. Toddington (181 8) i B. & Aid. 560.

(c) Litt. s. 123.

Bac. Ab. Guardian, A. i.

Bedell V. Constable (1669) Vaugh. 177.

(d) Lambarde, Perambulation of Kent (ed. 1596) p. 563.

(e) 12 Car. II (1660) c. 24, s. 8.

Guardianship of Infants Act, 1886, ss. 3, 4.

R R 2
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[It is said that a minor having socage lands may, after attaining

the age of fourteen, elect a guardian for himself, if there is no other

guardian, and that in certain c?ses even a minor under the age of

fourteen may make such an election (Co. Litt. 88; Ex parte Edwards

(1747) 3 Atk. 519; Anon. (1751) 2 Ves. Sen. -^-jj^^per Lord Hard-

wicke, C.). But the law on this point is practically obsolete; for

such a guardian, even if appointed, will not oust the jurisdiction of

the Court to appoint a guardian (^Ex parte TVatkins (1752) 2 Ves.

Sen. 470; Curtis v. Rippon (1819) 4 Madd. 462). Equally obso-

lete is the law relating to ' guardianship by nature,' which was said

to belong to the father in respect of his heir apparent or heiress pre-

sumptive, and 'guardianship for nurture,' which was said to belong

to the father and, after his death, to the mother in respect of any

child, and to last till such child attained the age of fourteen (see

Co. Litt. 88 b; Ratdiff's Case (1592) 3 Rep. 37 b). These last

•mentioned forms of guardianship may now be regarded as merged in

the parental right of custody and control {Re Agar-Etlis (1883) 24

Ch. D. 317). There may also be, or might formerly have been, a

guardian by local custom of infant tenants of copyhold land, {Egle-

ton's Case (15 99) 2 Roll. Ab. 40; Church v. Cudmore (1691)

2 Lutw. 1 181); or of infants whose fathers died in certain cities or

boroughs (12 Car. 11 (1660) c. 24, s. 10; Wilkinson v. Boulton

(1665) I Lev. 162; Frederick \ . Frederick (1721) i P. Wms. 710).]

Statute 1919. The father of a child may by deed or will

of 1660 appoint a guardian or guardians for such child, to act

after the father's death during such time as the child

is a minor, if the child is unmarried at the death of

the father.

12 Car. II (1660) c. 24, s. 8.

[The marriage of a male minor after the death of the father does

not put an end to the guardianship {Eyre\. Shaftesbury (1723) 2 P.

Wms. 102; Roach v. Garran (1748) i Ves. Sen. 157, 159). It is

said that the marriage of a female minor puts an end to the guardian-

ship {^Mendes v. Mendes (1747) i Ves. Sen. at p. 91 ; but see Re
Sampson and Wall (1884) 25 Ch. D., at p. 491). Semble, the statute

refers to legitimate relationship only. In the case of an appoint-

ment by will of a soldier on active service or a mariner at sea, the

provisions of § 1965,- post, apply (Wills (Soldiers and Sailors) Act,

1918,3.4).]
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1920. The mother of a minor may appoint by Statute

deed or will a guardian or guardians for such minor, "'
^

to act after the death of the father and mother, if the

child is unmarried at that date, but jointly with any

guardian appointed by the father.

Guardianship of Infants Act, 1886, s. 3 (i).

[Before the Act of 1886, it was held that a mother had no power

to appoint aguardian by will (Ex parte Edwards (1747) 3 Atk.519).

Semble, the Act of 1886 refers to legitimate relationship only.]

1921. The mother of a minor may provisionally Provisional

nominate by deed or will a guardian or guardians to
"J'^"^!'/"

act jointly with the father. And the Court may,

after her death, if it be shown to the satisfaction of

the Court that the father is for any reason unfitted to

be the sole guardian of his children, confirm the

appointment; and such guardian or guardians will

thereupon be authorized and empowered so to act.

Or the Court may make such other order in respect

of the guardianship as it shall think right.

Guardianship of Infants Act, 1 886, s. 3 (2).

1922. The Court has power to appoint a guardian Appointment

for any minor, whether such minor is entitled to ''
"^^

property or not.

Re Spence (1847) 2 Ph. 247.

Hope V. Hope (1854) 4 De G. M. & G., at p. 344, per Cranworth, C.

Re McGrath [1893] i Ch. 143.

[The court does not however commonly appoint a guardian in

the absence of any property to which the infant is entitled ; because
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in such a case the court cannot provide a scheme for the infant's

maintenance and education (Re McGrath, uhi sup., at p. 147). Nor,

semble, will the Court appoint a guardian if a proper guardian ap-

pointed by the father or mother is in existence, or, a fortiori, if the

father himself is a proper person and able to act. For the special

statutory power of the Court to appoint a guardian to act with the

mother where there is no fit guardian appointed by the father, see

ante, § 19 13.]

Removal of

custody from
guardian

1923. The Court has power to take away the

custody and control of a minor from any guar-

dian or person (including the father) and to com-

mit such control and custody to some other per-

son, when such a course is for the benefit of the

minor, (") even though the guardian has not been guilty

of misconduct.^'')

(a)

2 Bligh (N.S.) 124.

Shelley v. Westbrook (1817) Jacob, 266

Wellesley v. Beaufort (1827) z Russ. i

Re Fynn (1848) 2 De G. & S. 457.
Re Besant (1879) 11 Ch. D. 508.

Re Agar-Ellis (1883) 24 Ch. D., at p. 338.
R. V. Gyngall [1893] 2 Q. B. 232.

(b) Re Mathieson (1917) 87 L. J. Ch. 445.

[This power is ordinarily exercised by the High Court in the

Chancery Division ; but it may be exercised by any Division (R. v.

Gyngall, uhi ^«/>.).]

Removal of 1924. The Court may in its discretion, on being
guardian

satisfied that it is for the welfare. of the minor, re-

move from the office of guardian :—
(i) a guardian appointed by testament or the

mother's deed

;

(ii) a guardian appointed by the Court to act

jointly with the mother [ante, § 1913)

;
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(iii) the mother;

(iv) a guardian appointed by the Court in

place of any of the foregoing
;

and may, if it deems it to be for the welfare of the

minor, appoint another guardian in place of the

guardian so removed.

Guardianship of Infants Act, 1886, ss. 2, 6.

[It is not necessary that the guardian should have been guilty of
misconduct, at any rate where the Court is acting on its statutory

powers (F. v. F. [1902] i Ch. 688). And it is said that, independ-

ently of statute, the Court has power to remove any guardian, if the

interests of the minor require such a course (Re McGrath [1893]
I Ch., at p. 147, ^^r Curiam).']

1925. After a decree, or pending proceedings, for Custody of
minors under

matrimonial
nullity, divorce, judicial separation, or the restitution

of conjugal rights, the Court may make an order for jurisdiction

the custody, maintenance, and education of the chil-

dren of the marriage, being minors, or for placing

them under the protection of the Chancery Division.

Matrimonial Causes Act, 1857, s. 35.
Matrimonial Causes Act, 1859, s- 4-

. Matrimonial Causes Act, 1884, '• ^•

[In cases of decrees for restitution of conjugal rights, the order

can only be made if the respondent refuses to obey the decree (Matri-

monial Causes Act, 1884, s. 6).]

1926. Where a decree, nisi or absolute, for di- P"^"' of

r • 1 • 1 •
Court on

vorce, or a decree for judicial separation, has been divorce or

pronounced, the Court may declare the parent hy -^"^'"^ ^'^'
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reason of whose misconduct such decree was made

to be unfit to have the custody of the children (if

any) of the marriage ; and thereupon, such parent

will not, upon the death o£ the other parent, be

entitled as of right to the custody or guardianship

of such children.

Guardianship of Infants Act, 1886, s. 7.

Custody of 1927. Where a minor has been convicted of
infant felon fgio^y, the Chancery Division of the High Court

may, upon the application of any person willing to

take charge of him and provide for his maintenance

and education, assign the custody of him for any

period of his minority to such person.

Infant Felons Act, 1 840, s. i

.

[Such order suspends the rights as to power and control over

the minor of any testamentary or natural guardian {ibid,').'\

Special case

offemi

minors

1928. Where, on the trial of any offence under
offemale the Criminal Law Amendment Act, i88c, it is

proved that the seduction or prostitution of a girl

under the age of sixteen years has been caused,

encouraged, or favored by her father, mother, guar-

dian, master, or mistress, the Court may divest such

person of all authority over her, and appoint any

person willing to take charge of the girl to be her

guardian until she has attained the age of twenty-
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one years, or such age below twenty-one as the

Court may direct. And the High Court may from

time to time rescind or vary such order by the

appointment of any other pejrson as guardian or

otherwise.

Criminal Law Amendment Act, 1885, s. 12.

1929. Where a person having the custody, charge, offences

or care of a child or young person, has been con- "fyT^

victed of committing in respect of such child or

young person any of certain offences specified in the

Children Act, 1908, or has been committed for

trial in respect of such offence, or has been bound

over to keep the peace towards such child or young

person by any Court, that Court may, then or sub-

sequently, and any Petty Sessional Court may subse-

quently, order that such child or young person be

taken out of the custody, charge, or care of the

person so convicted, committed for trial, or bound

over, and be committed to the care of a relative of

such child or young person, or some other fit person

named by the Court, until such child attains the

age of sixteen years, or for any shorter period. And

the Court, or any court of like jurisdiction, may

vary or rescind any such order.

Children Act, 1908, s. 21 (i).

[If the child has a parent or legal guardian, no order is to be

made unless such parent or guardian is convicted of or committed

for trial for the oiFence, or is under committal for trial for having

RR3
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been, or is proved to have been, party or privy to the offence, or

has been bound over to keep the peace towards the child or young
person, or cannot be found {ibid., s. 21 (2)). If an order is made
in respect of a person committed for trial, and that person is ac-

quitted, or the charge is dismissed for want of prosecution, the

order becomes void, except with regard to anything which has been

lawfully done under it {ibid., s. 21 (4)).]

Disclaimer,

&c., of by

one testa-

mentary

guardian

1930. If several guardians are appointed by a tes-

tament for the same person, and one or more dis-

claims the guardianship, or dies, the other or others

remain guardians.

Eyre v. Shaftesbury (1723) 2 P. Wms. 102.

[Presumably a similar rule would apply to a guardian appointed

by deed.]

Death of 1931. If Several guardians are appointed by the
one guar tan

Qq^j.^^ j.jjg death of one terminates the guardianship

of all ;
W but the Court v^ill usually reappoint the sur-

vivors as a matter of course.W

(a) Bradshaw v. Bradshazo (1826) I Russ. 528.

(b) Hally. Jones (1827) 2 Sim. 41.

Powers of 1932. A father or other person having the lawful

custody of a minor, has the right to restrain to a rea-

sonable extent the acts and conduct of such minor,

to determine the method of his education and main-

tenance,(^) and to inflict corporal or other punish-

ment to a reasonable extent upon him ;
W and he may
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delegate these rights to a tutor, schoolmaster, or simi-

lar person.W

(a) Re Agar-Ellis (1883) 24 Ch. D. 317.

[The decision in this case shows that the powers of a father are

greater in this direction than those of a testamentary guardian, or a

guardian appointed by the Court, and will be less readily interfered

with by the Court.]

(b) R. V. Hopley (i860) 2 F. & F., at pp. zo6, 207.

(c) Ex parte McCkllan {\%i\) i Dow. 81.

R. V. Hopley, ubi sup.

Fitzgerald v. Northcote (1865) 4 F. & F. 656.
Cleary v. Booth [1893] i Q. B. 465.
Mansell V. Griffin [1908] i K. B. 161, 947.

[The cases usually speak of a ' father ' or ' parent,' and do not

mention the rights of a guardian. In R. v. New (1904) XX T. L. R.

583, it was held that the wishes of the mother of an illegitimate

child with regard to its being placed in an institution ought to

prevail).]

1933. Subject to §§ I917, 1923, 1924, 1925, Remedies for

ante, and §§ 1 934-1 936, />oj-/, when the custody of an ""^''f'"'^''"

infant is unlawfully withheld from its fatherW or

guardian,W the father or guardian may obtain resto-

ration of the custody by means of a writ of Habeas

Corpus, or by application to the Chancery Division.

W

(a) R. V. Greenhill (1836) 4 A. & E. 624.

R. V. Howes (i860) 3 E. & E. 332.

R. V. Barnardo (1889) 23 Q. B. D. 305.

(b) 12 Car. II (1660) c. 24, s. 8.

R. V. Isley (1836) 5 A. & E. 441.

Re Andrews (1873) L. R. 8 Q. B. 153.

(c) R. V. Isley, ubi sup.

Re Spence (1847) 2 Ph. 247.

[It is uncertain whether a father or guardian may use force in

order to resume control over a child. In R. v. De Manneville
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(1804) 5 East, 221, the Court refused to interfere with the father's

control of a child of very tender years ; although it was alleged that

he had taken it by force and stratagem from the mother. In Ex
parte Hopkins (1732) 3 P. Wms. 152, the Court declared that the

father was entitled to the guardianship of his children, and intimated

that " if he can in any way gain them, he is at liberty to do so,

provided no breach of the peace be made in such an attempt; but

the children must not be taken away by him in returning from, any

more than coming to, this Court." In Gilbert v. Schwenk (1845)
14 M. & W. 488, it was held that one testamentary guardian was

not justified in forcibly removing the ward from the custody of the

other.]

Choice by

minor

1934. The Court will not compel a minor of

years of discretion to return to the custody of its

father (^) or guardianC") against its will; if the

minor's welfare does not require that it shbuld be

so compelled.

(a) Ex parte Hopkins (1732) 3 P. Wms. 152.

R. V. Howes (i86o) 3 E. & E., at pp. 336, 337.
Re Agar-Ellis {i%2,z) 24Ch.D. 317, at pp. 326, 331, 335, 337.
Re'McGrath [1893] i Ch. 143, 150.

I
(b) Storke v. Storke (1730) 3 P. Wms., at p. 52.

[The age of discretion is considered to be fourteen years in a boy,

sixteen in a girl {^R. v. Howes, ubi sup. , Re Agar-Ellis, ubi sup., at

p. 326).]

Discretion

of Court

1935. When the parent of a child applies to the

High Court for a writ or order for the production of

the child, and the Court is of opinion that the parent

has abandoned or deserted the child, or that he has

otherwise so conducted Jiimself that the Court should

refuse to enforce his right to the custody of the child,
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the Court may in its discretion decline to issue the

writ or make the order.

Custody of Children Act, 1891,3.1.

[As to the meaning of the word ' parent ' in this §, see note to

next §.]

1936. Where a parent has

—

Desertion by

(i) abandoned or deserted his child ; or f""^"^

(ii) allowed his child to be brought up by an-

other person at that person's expense, or

by the Guardians of a Poor Law Union,

for such a length of time, and under such

circumstances, as to satisfy the Court that

the parent was unmindful of his parental

duties

;

the Court may not make an order for the delivery

of the child to the parent ; unless the parent has sat-

isfied the Court that, having regard to the welfare

of the child, he is a fit person to have the custody of

the child.

Custody of Children Act, 1891, s. 3.

[In §§ 1935, 1936, 'parent' includes any person at law liable

to maintain the child, or entitled to the custody of the child (Cus-

tody of Children Act, 1891, s. 5).]

1937. A father has, subject to § 1939, post, the Choice of

right to determine the religion in which his minor
"'^"'"

children shall be brought up ;
W and any contract
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whereby he purports to give up such right is void.W

And, even where the Court refuses to give a parent

the custody of a child, it may order that the child shall

be brought up in the religion in which the parent has

a legal right to require the child to be brought up.W

(a) D'Jlton V. D'Alton (1878) 4 P. D. 87.

Re Agar-Ellis (1878) 10 Ch. D. 49.
Re Scanlan (1888) 40 Ch. D. 200.

(b) Re Boreham (1853) 2Z L. J. (Q. B.) 116.

Andrews v. Salt (1873) L. R. 8 Ch. App. 622.

Re Netiin [1891] z Ch. 299.
(c) Custody of Infants Act, 1 89 1 , s. 4.

[Here again the word ' parent ' has the wide meaning expressed

in § 1936 (note). But quare whether any one but the father has

a legal right to determine the religion of a child.]

Fathers 1938. After the death of the father, the Court

'h's^fth''
^^y subject to § 1939, fost, order a minor to be

brought up in the religion in which the father has

directed the minor to be brought up; and, if the

father has left no directions, in the religion to which

the father belonged at the time of his death.

Re Austin (1865) 34 L. J. (Ch.) 499.
Re Newbery (1866) L. R. i Ch. App. 263.

Hawkesworth v. Hawkes-aiorth (1871) L. R. 6 Ch. App. 538.

[The Guardianship of Infants Act, 1886, s. 2 (which makes the

mother guardian after the death of the father) has not altered this

rule (Re Scanlan, ubi j«^,).]

«

Discretion of 1939. Notwithstanding §§ ^937 and 1938, the

Court Court will refuse to interfere for the purpose of hav-
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ing a minor educated in the religion of its father, if

it considers that such interference would be prejudi-

cial to the interests of the minor.

Andrews v. Salt (1873) L. R. 8 Ch. App. 622.

Re Nevin [1891] 2 Ch. 299.
Re Newton [1896] i Ch. 740.

[The fact that the child has absorbed the principles of one
form of religion, will be a strong ground for refusing to order it

to be educated in some other form of religion. But a very strong

case must be made out to induce the Court to override the vi'ishes

of the father during his lifetime ; and this has only been done

where the father has by his conduct abandoned his right to have

the child brought up in his own religion (see Re Jgar-EUis (1878)
10 Ch. D. 49 ; Re Newton, ubi sup.).]

1940. In the event of guardians being unable to Disagree-

agree upon a question affecting the welfare of a
"'"ardians

minor, any of them may apply to the Court for its

direction ; and the Court may make such order or

orders regarding the matters in difference as it shall

think proper.

Guardianship of Infants Act, 1886, s. 3 (3).

1941. By the institution of a suit in the Chancery Wards of

Division relating to the person or property of a
^'"'^^

minor, such minor becomes a ward of Court ; W and

any unauthorized interference with the control or

custody of such minorj^"^ or unauthorized removal of

such minor out of the jurisdiction of the Court,W or

marriage of such minor without the consent of the
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Court/'') is a contempt of Court punishable with

imprisonment.

(a) De Pereda v. Be Mancha (1881) 19 Ch. D. 451.

\_Semble, the rule does not apply to an alien minor domiciled

abroad (Brmjn v. Collins (1883) 25 Ch. D. 56).]

(b) Wellesky v. Duke of Beaufort {1S31) 2 R. & M. 639.
(c) Harrison v. Goodall (1852) Kay, 310 n.

(d), Herbert's Case (1731) 3 P. Wms. 116.

Re Martinda/e [iSg^] 3 Ch. 193.

Re H.'s Settlement [1909] 2 Ch. 260.

[It is a common practice, for the purpose of rnaking a minor a

ward of Court, to settle' a small sum of money upon trust for the

minor, and to take proceedings immediately for the administration

of the trusts of the settlement (see Re H.'s Settlement, ubi sup.).

But it would appear to be sufficient if property under the control

of the Court is carried to the separate account of the minor (De

Pereda v. De Mancha, ubi sup.').']

Legalpro- 1942. A minor being a plaintiff in any action must
ceedtngs by ^^ represented by a next friend of full legal capacity

;

and against ^ _
^

or/'
minors and a minor being a defendant or respondent, by a

guardian ad litem.

R. s. C, O. XVI, rr. 16, 18, 19.
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TITLE IV — POWERS OF PARENTS AND
GUARDIANS IN RELATION TO THE
PROPERTY OF MINORS

1943. The guardian in socage W and the testa- Real estate

mentary guardian W of a minor are entitled to the 'f'"""^

possession and control of freehold and copyhold W

lands legally vested in the minor, and to the receipt

of the rents and profits thereof/'') and may bring ac-

tions in their own names for the protection and

recovery of such lands.W

(a) Co. Litt. 88 b.

Goodtitle A. Newman v. Newman (1774) 3 Wils. 316.

R. V. ffilhy (1814) 2 M. & S. 504.

R. V. Sutton (1835) 3 A. & E., at pp. 612, 613.

(b) 12 Car. II (1660) c. 24, s. 9.

Hetyarw. Beckett [1902] I Ch. 391.

(c) R. V. Wilby, ubi sup.

[But, as regards copyhold lands, the guardian in socage and the

testamentary guardian would be displaced by the guardian entitled

according to the custom of the manor, if any {Clench v. Cudmore

(1694) 3 Lev. 395).j

(d) Palmers. Danby (1701) i Eq. Ca. Ab. 261.

(e) Eyre v. Shaftesbury (1722) 2 P. Wms., at p. 122.

R. V. Oakley (1809) 10 East, 491.
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1944. A guardian appointed by the Court has no

power over the ward's property except such as may

be entrusted to him by the Court.

R. V. Sutton (1835) 3 A. & E. 608.

Re Bond {\i^6) 11 Jur, 114.

Rimington v. Hartley (1880) 14 Ch. D. 630.

Re Willoughiy {lii^) 30 Ch. D. 324.

[This seems to be implied in these cases, though there is no

very precise statement to this effect.]

Parents 1945. A father or mother is not, as such, entitled

to any control over, or to any legal interest in, the

lands of his child being a minor.

R. V. Sherrington (1832) 3 B. & Ad. 714.

Lenses by 1946. A guardian in socage may grant a lease of

rn'oge'""
'" the ward!s lands to endure till the ward attains the

age of fourteen years.

Eyre v. Shaftesbury (ij 22) 2 P. Wms. 122.

R. V. Oakley ( 1 809) i o East, 49 1

.

R. V. Sutton (1835) 3 A. & E., at p. 613, per Lord Denman, C. J.

Leases by

testamentary

guardian

1947. A testamentary guardian may grant a lease

of the ward's lands to endure till the ward attains the

age of twenty-one years.

Roe V. Hodgson (1760) 2 Wils. 129.

Shaw V. Shaw (1788) Vern. & Scriv. 607 (Ireland).

[If a guardian in socage or a testamentary guardian purports to

grant a lease to endure beyond the period for which a valid lease

might have been made, it is uncertain whether such lease is voidable

at the option of the ward on attaining full age, or is void ab initio

(Bac. Ab. Lease I. 9 ; Guardian G ; Roe v. Hodgson, ubi fa/".).]
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[In practice, dispositions by way of lease or sale, or otherwise, of

the land of a minor are made under the powers of the Settled Land '

Acts 1 882-1 890, or (more rarely) of the Settled Estates Act, 1877
(see ante, Bk. Ill, Sect. VII, Tit. I, § 1504); and the management
of the land of minors is carried out by trustees under the provisions

of the Conveyancing Act, 1881, s. 42, and the Conveyancing Act,

191 1, s. 14 (ante, Bk. Ill, Sect. VII, Tit. I, § 1505). The In-

fant's Property Act, 1830, also contains provisions enabling the

Court to authorize guardians on behalf of minors to surrender

and grant leases (^Re Griffiths (1885) 29 Ch. D. 248). Guardians

are authorized to represent their wards in certain cases where it is

necessary or desirable to dispose of the ward's land for public pur-

poses, e. g. under the Lands Clauses Consolidation Act, 1845,
ss. 7, 8, 18, 71, 72 ; Schools Sites Act, 1841, s. 5 ; Literary and

Scientific Institutions Act, 1854, s. 5. A guardian has also power

to do certain formal acts on behalf of a ward who is owner of a

British ship (Merchant Shipping Act, 1894, s. 55 ; Michael v. Fripp

(1868) L. R. 7 Eq. 95).]

1948. A guardian in socage ( ?any other guardian) Rights of

cannot present to a benefice belonging to the ward. P''"'''"''S'

Co. Litt. 17 b, 89 a.

3 Inst. 156.

[The minor may himself present, whatever be his age (Hearle v,

Greenhank (1749) 3 Atk., at p. 710).]

1949. A father, or (subject to § 1950) a guardian. Legacies to

is not entitled to receive, and cannot give a valid

receipt for, a legacy bequeathed to a minor; W unless

the Court authorizes, (^^ or the testator has author-

ized,W such father or guardian to receive it.

(a) Dugleyv. Tolferry (171 5) i P. Wms. 285.

Rotherham v. Fanshaw (1748) 3 Atk., at p. 629, per Lord Hard-

wicke, C.

(b) Hills. Chapman (1789) 2 Bro. C. C. 612.

Welsh y. Welsh (1852) i Drew. 64.

(c) Cooper \. Thornton (1790) 3 Bro. C. C. 96, 186.
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Testa,

mentary

1950. A testamentary guardian of a minor is

entitled to the custody, tuition, and management

of the goods, chattels, and personal estate of the

minor,W and can [semble) give a valid receipt for a

legacy bequeathed to the minor.^'')

(a) 12 Car. II (i66o) c. 24, s. 9.

Guardianship of Infants Act, 1886,

(b) McCreight v. McCreight
,
{lii^^)

1 3 Ir. Eq. 3 1
4.

Re Long [i^oi] W,. N. 166.

(
Queere, whether sUch a guar-

dian could require payment.

)

tf" [It was held in Re Cresswell'^iSSi) 45 L. T. 468, that a testa-

mentary guardiail is not entitled to payment of a minor's legacy

which has been paid into Court ; and, semble, a guardian, not being

a testamentary guardian, has no right to receive or deal with the

personal property of a minor (Re HellmanrCs Will (1866) L. R.

2 Eq. 362; Re Chatard [1899] I Ch. 712 (foreign guardian)).

In practice, trustees and executors, having money in their hands to

which a minor is entitled, rarely pay such money to the testamentary

guardian (if any), but pay it into Court under the Trustee 'Act,

1893, s. 42 (R. S.. C, O. LIV b, r. 4; Re Salomons [1920] i Ch.

290).]

Guardian

appointed

by deed

1951. A guardian appointed by the deed of the

father or mother of a minor has the same powers

with regard to the minor's property as a testamentary

guardian.

12 Car. II (1660) c. 24/ ss. 8, 9.

Guardianship of Infants Act, 1886, ss. 3, 4.

Services of
child

1952. A father is entitled to the services of his

child being a minor, so long as the child is living

with him, or, not being in the service of some other

person, is only temporarily absent from his house.
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[According to Blackstone, Comm. I, 453, a father 'may have the

benefit of his children's labours while they live writh him, and are

maintained by him.' But there appears to be no judicial authority

for this proposition, except the cases which refer to the parent's

right to services as founding an action for seduction (e. g. Terry v.

Hutchinson (1868) L. R. 3 Q. B. 599). The American Courts

have held that a father is entitled to the earnings of a child; but

such English authority as there is appears to be the other way (£x
parte Macklin (1755) 2 Ves. Sen. 675; R. v. Chillesford (1825)

4 B. & C. 94, 101).]

1953. A guardian is, in relation to any property Fiduciary

of his ward which comes to his hands, in the position
^"J^l^an

of a trustee for the ward.''^ He cannot alienate his

office.C')

(a) Beaufort v. Benty (1721) i P. Wms. 703.

Mathetv V. Brise (1851) 14 Beav. 341.

(b) Bedell v. Constable (1669) Vaugh., at p. 181.

[For the discretionary powers of trustees of the property of

minors to pay income to the minor's parent or guardian for his

maintenance, education, or benefit, see ante, Bk. Ill, Sect. XVII,

Tit. IV, §§ 1808, 1809.]
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BOOK V
SUCCESSION

SECTION I

TESTAMENTARY SUCCESSION

TITLE I—THE MAKING OF TESTAMENTS
AND CODICILS

1954. Subject to §§ 1 961-1965, post, no testa- Form of will

ment or codicil is valid unless :
—

(i) it is in writing ; and

(ii) it is signed at the foot or end thereof by

the testator, or by some other person in

his presence and by his direction ; and

(iii) the signature is made or acknowledged by

the testator in the presence of two or

more witnesses present at the same time,

who afterwards attest and subscribe the

testament or codicil, in the presence of

the testator.

W

If these provisions are complied with, a document,
^

intended to operate as a testament, may be valid as

such, notwithstanding that it does not in terms pur-

port to be a testament.e")
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(a) Wills Act, 1837, s. 9.

Cooper V. Socket (1843) 3 Curt., at pp. 659-660; 4 Moo. P. C.

419.
Goods of Wilson (18,66) L. R. i P. & M. 269.

Griffiths V. Griffiths (i%j \) L. R. z P. & M. 300.

(b) Goods of Morgan (1866) L. R. 1 P. & M. 214.

Fergus/in- Davie y. Ferguson-Davie (1890) 15 P. D. log.

Goods of Slinn (1890) ibid.^ t^6.

[As to what is the ' foot or end ' of a testament, see Wills Act

Amendment Act, 1852. The witnesses need not subscribe their

names at the same time (Brown v. Skirrow [1902] P., at p. 5); and

no special forrn of attestation is necessary, though a form stating

that the formalities prescribed by the Wills Act, 1837, s. 9, have

been complied with, has advantages in practice. A mark is {Goods

of Blewitt (1880) 5 P. D., at p. 117), but (semble) a seal is not

{Smith V. Evans (175.1) i Wils. 313), a sufficient signature, either

for the testator or the witnesses.] '

' ' '

'Presence

'

of witnesses

1955. The witnesses must have seen, or have been

in such a position that they w^ere able to see, the tes-

tator sign ; or, if the testator has acknow^ledged his

signature to them, they must have seen, or have been

in such a position that they w^ere able to see, the

acknov^ledged signature.

Daintree V. Butcher (1888) 13 P. D. loz.

Brown V. Skirrow [1902] P. 3.

Witnesses 1956. It is immaterial that the witnesses did not
need not know that the documeiit, of vvhich they were attest-
linozo nature .

' J

of document iiig' the signature, was a testament.

Keigpinv. Keigwin (1843) 3 Curt. 107.
Wright V. Sanderson (1884) 9 P. D. 149.
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[It is sometimes said that s. 13 of the Wills Act, 1837, which
provides that a testament or codicil executed in manner described in

§ 1954 does not require any further publication, is an authority for

the rule in the text.]

1957. When a testament or codicil treats docu- incorporated

inents already in existence, but not executed as
"'"^'"^^

required by § 1954, as part of the testament or codi-

cil, these documents will by such reference be incof-

porated into the testament or codicil; if it is proved

that they are the documents referred to.W When a

testament is republished by a codicil, this rule is

applied to documents coming into existence between

the date of the execution of the testament and the

date of the execution of the codicil; if they are

treated by the codicil as existing documents, or if the

testament, construed as being executed at the date of

the execution of the codicil, treats them as existing

documents.^'')

(a) Allen v. Maddock (1858) n Moo. P. C. 427.

Goods of Smart [1902] P., at pp. 240, 241.

University College v. Taylor [1908] P. 140.

(b) Goods of Lady Truro (1866) L. R. I P. & M. 201.

Durham v. Northen [1895] P. 66.

Goods of Smart [1902] P, 238.

1958. A person cannot give to another the power No one -^

to make a testament for him; but he can make the another's

validity of his testament dependent upon a contin- ^'^^

gency, and such contingency may be the approval

of another person.
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Parsons \. Lame (1748) i Ves. Sen. 189.

Gnods of Smith (1869) L. R. i P. & M. 717.

[Whether words importing a contingency are to be construed

merely as a reason for making the disposition (in which case they

will not affect its operation), or as a true condition affecting its

operation, is a question of construction for the Court, which looks

at the language employed, and, if that is ambiguous, the circum-

stances, and even the oral declarations of the testator (Goods of-Spratt

[1897] P- 28; Estate of Vines [1910] P. 147).]

Codicils 1959. When a codicil exists with a testament, it

is read as part of the testament; W but if the testament

is not forthcotning, and its provisions cannot be proved

at the testator's death; and the codicil is forthcoming,

the codicil operates alone-C")

(a) Fuller v. Hooper (1750) 2 Ves. Sen., at p. 242, per Lord

Hardwicke.

(b) Goods of Clements, [1892] P. 254.

[It is the custom to describe a suppletnentary testament, which

assumes the existence of a prior principal testament, as a ' codicil.'

But there is, for legal purposes, no difference between a testament

and a codicil.]

Confirmation 1960. If a testator confirms his testament, any

codicils

"" codicils thereto not previously revoked are (sub-

ject to the terms of the confirmation) like\yise

confirmed.

Goods of De La Saussaye (1873) L. R- 3 P- & M. 42.

Green v. Triie (1878) 9 Ch. D., at p. 234, per Fry, J.

[A testament or codicil can only be confirmed by a document
executed in compliance with the provisions of § 1954, ante.]
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1961. The formal validity of a testament of im- Law gov-

movables situated in England is, subject to §§ 1963 "o/'^fiis"'"'

and 1964, governed by the provisions set out in

§ 1954.W The formal validity of a testament of

movables is, subject as aforesaid, governed by the law

of the testator's domicile at the time of his death. C")

But no testament or codicil is invalidated, nor is its

construction altered, by the testator's subsequent

change of domicile.

W

(a) Pepin v. Bruyire [1902] 1 Ch. 24.

(b) In re Price [1900] I Ch., at p. 451, per Stirling, J.

(c) Wills Act, 1 86 1, s. 3 (which applies to aliens as well as British

subjects (Re Groos [1904] P. 269)).

1962. A power to appoint movables by testament, Form of

conferred by an English settlement, must be exer- '^'""^""^n
J °

_ _
appointment

cised by a testament executed either according to the

forms required by the law of the testator's domicile

at the time of his death (in addition to the forms, if

any, prescribed by the settlement W) or according to

the requirements of § 1954, ante.^'i And if the

power is exercised by an instrument executed accord-

ing to the requirements of § 1954, there may be a

valid exercise of the power, though the instrument is

invalid as a testament because it does not satisfy the

forms required by the law of the testator's domicile.^

(a) Barrettov. Young [1900] 2 Ch. 339.

Re Walker [1908] i Ch. 560.

(b) D'Huart v. Harkness (1865) 34 Beav. 324.

In re Price [1900] i Ch. 442.
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(c) Goods of Halliburton (1866) L. R. i P. & M. 90.

Goods of Ruber [1896] P. Z09.
'

: Re Walker, ubi sup.

[Bk. Ill, Sect. VI, Tit. I, § 1465 (i), which also deals with

powers of appdintment affecting land, must be read subject to

this §.] :

Wills of
British sub-

jects made
abroad

1963. A testament or codicil of personal estate

(including leaseholds (')) made out of the United

Kingdom by a British subject (whatever be that

subject's domicile at the time of making the testa-

ment or at his death) is well executed for the purpose

of admission to probate if executed in any one of the

following forms :
—

(i) the form required by the law of the place

where it was made; or

(ii) the form required by the law of the place

where the testator was domiciled when it

was made ; or

(iii) the form required by the law of that part

of His Majesty's Dominions where the

testator had his domicile of origin.W

(a) Re Grassi [1905] I Ch. 584.
(b) Wills Act, 1 861, s. I.

[It has been held that a testament made abroad, though admis-

sible to probate under the provisions of the above §, is not a good
exercise of a testamentary power of appointment under an English

settlement, unless it complies with the requirements of § 1954
{Re Kirwan's Trusts (1883) 25 Ch. D. 373; Hummel v. Hummel
[1898] I Ch. 642). But the correctness of these decisions is open to
doubt {Re Simpson [1916] i Ch. 502; Re Wilkinson [1917] I Ch.

620).] £^
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1964. A testament or codicil of personal estate Wills of

made within the United Kingdom by a British sub- ^p,]"e'
ject (whatever be that subject's domicile at the time >" '^'

of making the testament or at his death) is well exe- Kingdom

cuted, and will be admitted to probate, if executed

according to the forms required by the law for the

time being in force in that part of the United King-

dom where it was made.

Wills Act, 1861, s. 2.

[These sections of the statute apply only| to the testaments of

British subjects; and therefore the testament of an alien, domiciled

in the foreign State of which he is a subject, which is executed in

that State in such a manner as to satisfy the requirements of Eng-
lish law, but not in such a manner as to satisfy the requirements of

the foreign State, is invalid [Goods of Von Buseck (1881) 6 P. D.

211); even though the alien's domicile of origin was British

{Bloxam V. Favre (1883) 8 P. D. loi ; afFd. on appeal (1884) 9
P. D. 130).]

1965. A soldier being on active military service, Military

and a mariner or seaman being at sea, may make a

testamentary disposition of his real apd personal estate,

either orally or by a writing which does not comply

with the requirements of § 1954.

Wills Act, 1837, s. II ; Wills (Soldiers and Sailors) Act, 1918, s. 3.

Drummond v. Parish (184.3) 3 Curt. 522.

[A soldier is on active military service not only when he is serv-

ing on a campaign, but also when, in obedience to orders, the steps

preliminary to starting on a campaign, such as going into barracks

with a view to being sent on active service, have been taken (Goods

ofHiscock [1901] P. 78), or when an order to mobilize has been

issued [Gattward v. Knee [1902] P. 99). A mariner or seaman is

'at sea' if, having joined his ship, he is residing on her, even if he

is on shore by virtue of temporary leave {Earl of Euston v. Seymour
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(1802), cited 2 Curt, at p. 339; Goods of Ley (1840) 2 Curt.

375; Goods of MMurdo (1867) L. R. i P. & M.,540); or if

he is returning by sea from, or (semble) proceeding by sea to, his

duty on his ship {Goods of Daniel Saunders (1865) L. R. i P. & M.
16). Substantial restrictions on the form and eiFect of the testa-

ments, both of seamen and marines in the Royal Navy and of sea-

men in the mercantile marine, have, how^ever, been imposed by

statute (Navy and Marines (Wills) Acts, 1865, 1897; Merchant

Shipping Act, 1894, s.177). A female nurse who has received

orders to join a hospital ship under military control is a soldier on

active military service for the purposes of this § {Re Stanley [1916]

I P. 192). The power to dispose includes a power to revoke a

former will, even though the former will was in regular form {Wood
V. Gossage (1921) Times Newspaper, 19th January (C. A.).]
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ocation

TITLE II — THE REVOCATION, ALTERA-
TION, AND REPUBLICATION OF TES-
TAMENTS AND CODICILS

1966. Subject to Tit. I, §§ 1963 and 1964, ante. Law gov.

the validity of a revocation of a testament or codicil
'''"^".^

J otatinn

of immovables situated in England is governed by

the provisions of this Title.W The validity of the

revocation of a testament or codicil of movables

is governed by the law^ of the testator's domicile at

the time of his death. ^'') But no testam,ent or cod-

icil is revoked or invalidated, nor is its construc-

tion altered, by the testator's subsequent change of

domicile.^

(a) There seems to be no direct authority for this proposition, but its

truth can hardly be questioned. (See Dicey, Conflict of Laws
(2nd ed.) p. 505.)

(b) Bremer v. Freeman (1857) 10 Moo. P. C, at p. 359.

lie Price [1900] i Ch., at p. 451.

(c) Wills Act, 1861, s. 3.

Goods ofReid (1866) L. R. i P. & M. 74.

[This section of the Wills Act, 1861, applies both to aliens and

to British subjects (Re Groos [1904] P. 269). Whether it applies

to remedy a material invalidity caused by a change of domicile, as

well as a formal invalidity, quare. (See Dicey, Conflict of Laws

(2nd ed.) p. 637.)]

1967. A testament or a codicil may be revoked or Every will

altered at the pleasure of the testator, A testator
''""'"''>^'
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cannot, by contract or otherwise, deprive himself of

this power.

Fynior*s Case (16 10) 8 Rep., at fo. 8z a.

[Even if a person has contracted to make a testament containing

special provisions, . he may, nevertheless, revoke such testament;

leaving the persons injured by such revocation to their remedy (if

any) for the breach of contract (^Robinson v. Ommanriey (1883) 23
Ch. D. 285; Re Parkin [1892] 3 Ch. 510).]

1968. If two or more persons rnake a joint testa-

ment or codicil, or separate testaments or codicils in

identical terms, any of such persons may at any time

revoke or alter his part of the joint testament or

codicil, or bis separate testament or codicil.W But

if one of the parties dies, and the other or others

take a benefit under his 'testament, the estates of such

other or others will be liable, if he or they should

alter their testaments, to carry out the original

arrangement.e") If one of the parties to a joint testa-

ment or codicil dies, probate will be granted of so

much of the instrument as becomes operative at his

death.

W

(a) Hobson\. Blackburn (1822) i Add. 274.
Estate of Heys \_\<)\/^ P. 192.

;

(b) Da^oar V. jP^mra (1769) Dick. 419.
Walfole y. Orford (1797) 3 Ves. 402.
Stone V. Uoshns [1905] P. 194.

(c) Goods of Piazzi- Smith [1898] P. 7.

Revocation
1969. No testament or codicil is revoked by any

by marriage presumption of an intention on the ground of an
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alteration in circumstances; W but every testament or

codicil is revoked by the testator's marriage, except

in so far as it is made in exercise of a power of

appointment under which the property thereby ap-

pointed would not, in default of such appointment,

pass to the persons entitled to the testator's property

in the event of his intestacy.*-''^

(a) Wills Act, 1837, s. 19.

(b) Ibid., s. 1 8.

Goods of Russell (1890) 15 P. D. ni.
Goods ofWardrop [1917] P. 54 (military will).

1970. A testament or codicil may be revoked by Formal

writing duly executed as a testament and declaring f^^'cii'"

an intention to revoke it,W or revoked or altered

by a later testament or co6ici\,^^^ in so far as

an intention to revoke or alter it appears, either

expressly or by implication, in such later testament

or codicil. (') If the intention of the testator is

to alter but not to revoke his earlier testaments

or codicils by later instruments, both the earlier

and the later instruments will be admitted to pro-

bate, as together containing the testament of the

deceased.

W

(a) Wills Act, 1837, s. 20.

Goods of Gosling (1886) 11 P. D. 79.

(b) Wills Act, 1837, s. 20.

(c) Lemagey. Goodban (1865) L. R. i P. & M. 57.

Cadelly. Wilcocks [1898] P. zi.

Kent V. Kent [1902] P. 108.

Estate of Bryan [1907] P. 125.

(d) Lemage v. Goodban, ubi sup.

Goods ofDe La Saussaye (1873) L. R. 3 P. & M. 42.

SS
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[A duly executed testament, which is inoperative owing to the

fact that it depends upon a contingency which has not happened, is

inoperative to revoke an earlier testament (GWj of Hugo (i^jj)

2 P. D. 73). Two inconsistent testaments, each bearing the same

date, are, in the absence of proof as to the order of execution, both

void for uncertainty so far as they are inconsistent [Phipps v. Anglesey

(1751) 7 Bro. P. C, at p. 452)-]

Revocation

by destruc-

tion

1971. A testament or codicil will be revoked if

the testator, or some other person in his presence

and by his direction, burns, tears, or otherwise de-

stroys the testamentary document, with the intention

of revoking it.(*) An act of destruction done by

another person without the authority of the testator

cannot be subsequently ratified by him.C')

(a) Wills Act, 1837, s. 20.

(b) Mills V. Milward (iS^o) 15 P. D. zo.

Gill V. Gill [1909] P., at p. 161.

[Neither the destruction without the intention (GUI v. G«7/, ubi

sup.) nor the intention without the destruction [Cheese v. Lovejoy

(1877) 2 P. D. 251) will be sufficient; and the extent of the de-

struction must be such as to render the document either incomplete

in form (Goods of Morton (1887) 12 P. D. 141) or unintelligible in

substance (^Leonard v. Leonard [1902] P. 243) as a testament. A
testament may be partially revoked by the destruction of a part of

the testamentary document, if such appears to have been the inten-

tion of the testator (Goods of Woodward (1871) L. R. 2 P. & M.
206).]

Mechanical

alterations

1972. A testament or codicil may be revoked

or altered by obliterations, interlineations, or other

changes in the testamentary document made after

execution, with intent to revoke or alter; but only
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in so far as the words of the document before such

change are so effaced that they are not apparent with-

out physical interference with the document.W But

such interlineations and changes cannot themselves

be admitted to probate, as forming part of the testa-

ment ; unless they are executed in compliance with

the requirements of Tit. I, § 1954, anteS^^

(a) Wills Act, 1837, s. 21.

Brooke v. Kent (1840) 3 Moo. P. C. 334.
Townley v. Watson (1844) 3 Curt. 761.

Goods of Horsford (1874) R. L. 3 P. & M. 21 1.

Ffinch V. Combe [1894] P. 191.

(b) Wills Act, 1837, s. 21.

[Expert assistance (short of physical interference) may be em-

ployed to decipher the original words {Ffinch v. Combe, ubi sup.);

and, if the effacement was intended only to operate contingently

upon the validity of a substituted clause, even physical interference

to decipher the original words is permitted {Goods of Horsford, ubi

sup. ; Ffinch v. Combe, ubi sup., at p. 197).]

1973. A testament which expressly revokes a Revocation

former testament revokes appointments made by
'{^"^l""*'

such testament.W Whether such appointments are

revoked by a testament which does not expressly

revoke former testaments, depends upon the words

used by the testator in the later testament. C") But

general words of bequest in a later testament will

not, without more, revoke an appointment made by

an earlier testament in exercise of a special power of

appointment.W

(a) Sotberan v. Dening (i88i) 20 Ch. D. 99.

In re Kingdon (1886) 32 Ch. D. 604.
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(b) Kent v. Kent [1902] P. 108.

(c) Cadellv. Wikocks [1898] P. 21.

[Probably an appointment under a general power is revoked in

such circumstances {Sotheran v. Dening^ ubi sup., at p. 106, per

Jessel, M. R.).]
'

Animus 1974. An act or document, purporting to revoke
revocan t

^^ ^^^^^ ^ testament or codicil, is not effectual, unless

the intention to revoke or alter accompanies the exe-

cution of the act or document, and is unconditional.W

If the intention to revoke or alter depends upon the

existence or non-existence of facts which the testator

erroneously supposes to exist or not to exist, ('') or

upon a mistaken view of the validity of an intended

substituted disposition,W the apparent revocation or

alteration has no effect. (* Dependent Relative Revo-

cation.')

fa) Powell V. Powell (1866) L. R. i P. & M., at p. 212, per

Wilde, J.

Dancer v. Crabb (1873) L. R. 3 P. & M. 98.

(b) Campbell v. French (1797) 3 Ves. 321, (But see Thomas y,

Howell {1874.) L. R. 18 Eq. 198.)

(c) Onions v. Tyrer (17 J 6) i P. Wms. 343.
Perrott v, Perrott (181 1) 14 East, at pp. 439, 440.
Dancer v. Crabb, ubi sup.

Stanford V. White [1901] P. 46.

[The principle of dependent relative revocation is not applied

when the testator, being under a mistake as to an imperative rule of

law, e. g. against a devise of land to a charity, or against a particular

exercise of a power of appointment, revokes a previous disposition

to give effect to such an object {Tupper v. Tupper (1855) I K. &
J- 665; ^inn V. Butler (1868) L. R. 6 Eq. 225). But the dis-

tinction is not very clear. Presumably, a conditional revocation

operates as soon as the condition has been fulfilled.]

Digitized by Microsoft®



REVOCATION, ETC., OF TESTAMENTS 1251

1975. No conveyance made or other act done. Dealings

subsequently to the execution of a testament or ^'^'"
/'"/-

codicil, relating to any real or personal estate therein

comprised, other than an act which has the effect of

revoking, in manner described in §§ 1 969-1 972,

ante, any disposition contained in such testament or

codicil, will prevent the operation of the testament

or codicil with respect to such interest in such real

or personal estate as the testator could dispose of by

testament or codicil at the time of his death.

Wills Act, 1837, s. 23.

Ford -v. De Pontes (1861) 30 Beav., at pp. 593, 594.
Saxton V. Saxton (1879) '3 ^^- ^- 359-

1976. A revocation of a testament is presumed to Codicils

be a revocation of the testament with all the codicils ^^.l * ""'

thereto.W But if it appears from the circumstances

of the case, that the testator did not intend to revoke

all or any of the codicils, such codicil or codicils will

be operative. C')

(a) Grimviood v. Coze/is (i860) 2 Sw. & Tr., at p. 368.

Goods of Greig (1866) L. R. 1 P. & M. 72.

Gardiner v. Courthope (1886) 12 P. D. 14.

fb) Farrer v. St. Catherine's College (1873) L. R. 19 Eq., at p. 23,

fer Lord Selborne, C.

Sugden v. Lord St. Leonards (1876) i P. D., at p. 206.

Goods of Bleckley (1883) 8 P. D. 169.

1977. If there is evidence that a person made a Lost wills

testament or codicil, and the testament or codicil is
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not forthcoming at his death, there is a presumption

of law that the testator destroyed it with the inten-

tion of revoking it.W Evidence may be given to

rebut this presumption, and to prove the contents

of the lost instrument ;
C") but if the evidence offered

to prove its contents is parol evidence only, it must

be of extreme cogency.

W

(a) Eckersley v. Piatt (1866) L. R. i P. & M. z8i.

[This presumption does not apply if the testator becomes insane

after the execution of the testament {Spriggew. Sprigge (1868) L. R.

I P. & M. 608).]

(b) Sugden v. Lord St. Leonards (1875) i P. & D. 154.

Re Spain (1915) XXXI T. L. R. 435.
(c) Woodward y. GouUtone (1886) L. R. 11 App. Ca., at p. 475, /^r

Lord Herschell, C.

[Post-testamentary declarations of the testator are not admissible

to prove that a lost testament was duly executed {Atkinson v. Morris

[1897] P. 40). It is not quite settled whether such declarations

are admissible to prove the contents of the testament {Sugden v. Lord

St. Leonards (1875) i P". D., at p. 241 ; Woodward v. Goulstone, ubi

sup., at pp. 478-481).]

Lost revoca-

tion

1978. In order to establish the revocation of a

testament or codicil by a missing testament or codicil

subsequently executed, either documentary or con-

clusive evidence of the contents of such subsequent

testament or codicil must be given.

Cutto V. Gilbert (1854) 9 Moo. P. C. 131 (see esp. pp. 140-141).

Alterations 1979. If a testament or codicil is produced, with
tnwiii alterations on the face of it, the person seeking to
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take advantage of the alterations must prove that

such alterations vv^ere made before the testament

was executed.^ In the absence of evidence, it will

be presumed that the alterations were made after

execution. C")

(a) Williams v. Ashton (i860) i J. & H. 115.

(b) Cooper v. Bockett (1846) 4 Moo. P. C. 419.

[If, however, the alterations take the form of interlineations, the

Court may presume, from the nature of the interlineations and the

internal evidence of the document, that the interlineations were

made before execution (Goods of Cadge (1868) L. R. i P. & M.

543).J

1980. A testament or codicil which has been re- Revival of

voked may, unless the document containing it has

been wholly destroyed with intent to revoke, (^) be re-

vived by re-execution with the formalities required

by Tit. I, § 1954, ante, or by a duly executed codi-

cil which shows an intention to revive the revoked

testament or codicil. (""^ Such intention may be shown

either by express words, or by dispositions or language

inconsistent with any other intention.

W

(a) Rogers v. Goodenough (i86z) z S. W. & Tr. 342.

Goods of Steele (i868) L. R. i P. & M. 575.
Goods of Alfred Reade [1902] P. 75.

(b) Wills Act, 1837, s. 22.

Re Smith (1890) 4? Ch. D. 632.

(c) Goods of Steele, ubi sup., at p. 578.

Goods of Reynolds (1873) L. R. 3 P. & M. 35.

Goods of Dennis [1891] P. 326.

[A reference by a testator in a later testament or codicil to a

revoked testament by its date will, prima facie, revive that testa-

ment, if it assumes that such testament is still operative. But this
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inference may be rebutted, if it can be proved from the circum-

stances that the testator has made a mistake in the date, and did not

intend to refer to that testament {Goods of Ince (1877) 2 P. D. rii).

But if a codicil is made to a revoked testament, and the codicil is

drawn with reference to the provisions of such testament, the

revoked testament will be revived ; even though the testator did

not in fact intend to revive it (Goods of Stedham ; Goods of Dyke

(1881) 6 P. D. 205).]

Codicils

revived

with will

1981. A codicil which revives a revoked testa-

ment is presumed to revive all the codicils thereto.

W

But this presumption may be rebutted by the express

w^ords/'') or by the nature of the contents, of the

reviving codicil.

W

(a) Green v. Iribe (1878) 9 Ch. D., at p. 234. .

(b) Hid.
I (c) Goods of Reynolds (1873) L. R. 3 P. feM. 35.

Partial

revocation

1982. When any testament or codicil which has

been partly revoked, and afterwards wholly revoked,

is revived, the revival does not extend to the part

originally revoked; unless an intention of the testa-

tor to the contrary can be shown.

Wills Act, 1837, s. 22.

Neate v. Pickard (1843) 2 Notes of Cases, 406.

Effect of

revival

1983. Subject to Tit. IV, § igg6, post, a testa-

ment revived by a later testament or codicil speaks as

from the date of the later document.

Re Champion [1893] i Ch. loi.

Re Rayer [1903] i Ch. 685.
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TITLE III — CAPACITY TO MAKE OR
ATTEST A TESTAMENT OR CODICIL

1984. Capacity to make or attest a testament of Law gov-

immovables situated in England is governed bv ^''"'^^ '"'
o o J tamentary

the provisions of this Title.W Capacity to make capacity

or attest a testament of movables is governed by

the law of the testator's domicile at the time of

his death.

W

(a) In re Hernando (1884) 27 C. D. 284.

(b) Goods 0} Maraver (1828) I Hagg. Eccl. 498.

Re Lewal [1918] 2 Ch. 391.

1985. Subject to the exceptions contained in this General

Title, every person has full capacity to make and ""/""'O'

attest a testament.

Wills Act, 1837, s. 3.

1986. Subject to § 1984, no person under the age of Wills of

twenty-one years can make a valid testament ;
W "v"^

'

except that a soldier being on active military service,

and a mariner or seaman being at sea, may make a

testamentary disposition of real and personal estate at

the age of fourteen,('') and exercise a testamentary

power of appointrnent.W

(a) Wills Act, 1837, s. 7.

(b) Ibid., s. 1 1 . Doubtless ' personal estate ' includes for this purpose

leasehold interests in land {Re Grassi [1905] I Ch. 584, on the

Wills Act, 1 861).

Wills (Soldiers and Sailors) Act, 191 8, s. 3.

(c) Re Wernher [1918] 2 Ch. 82.
S S 3
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Goods of Farquhar (1846) 4 Notes of Cases, 651.

Goods of M'Murdo (1867) L. R. i P. & M. 540.

[A married woman has full testamentary capacity over her sepa-

rate property belonging: to her at her death ; whether or not she was

entitled to any such property at the time when she made her testa-

ment. And a testament of separate property will pass property

acquired after the death of her husband. (Married Women's
Property Act, 1882, s. i; Married Women's Property Act, 1893,

s. 3; In re Wylie [1895] 2 Ch. 116.) Outlawry in consequence

of criminal "proceedings causes no testamentary incapacity; but the

forfeiture of the outlaw's property thereby incurred restricts the

operation of the testament to directions not dealing with such prop-

erty (Forfeiture Act, 1870, s. i; Goods 0/ Bailey (1861) I Sw. &
Tr. 156). A convict can (probably) make a valid testament (Ex

parte Graves (1881) 19 Ch. D. i).]

Soundness

of mind

essential

1987. No person can make a testament unless he

is of sound mind, memory, and understanding when

he makes it.W Subject to § \()'i'i,post, a testator will

be presumed to have had these qualifications till the

contrary is proved. C")

(a) Mountain v. Bennet (1787) i Cox, at p. 356, /i^r Eyre, C. B.

Boughton V. Knight (1873) L. R. 3 P. & M. 64.

[If a testator was of sound mind when he gave the instructions

for the preparation of his testament, and the testament was drawn

in pursuance of those instructions, the fact that he did not under-

stand its provisions when he executed it is immaterial; if he remem-
bers that he gave the instructions, and accepts the document as

carrying them out {Parker v. Felgate (1883) 8 P. D. 171 ; approved

by the J. C. in Perera v. Perera [1901] A. C, at p. 361).]

(b) Sutton V. Sadler (1857) 3 C. B. N. S. 87.

Presumption 1988. If it be proved that a testator was not of
of unsound- 1 • 1 i 1 i-

„iss sound mind, memory, and understanding at any time
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prior to the making of the testament, his testament

will be presumed to be invalid, until it is proved that

he w^as of sound mind v?hen he made it. The ap-

pearance and contents of the testament, and the cir-

cumstances attendant upon its execution, will be

considered in coming to a conclusion on this point.

J. G. V. Parnther (1792) 3 Bro. C. C. 441.
Cartwright V. Cartwright (1793) i Phillim. 90.

Symes v. Green (1859) i Sw. & Tr. 401.

1989. If a testator suffers from a particular delu- Particular

sion, but is otherwise sane, his testament is valid if its
'^"""^'^

contents have not been influenced by the particular

delusion.

Dew V. Clark (1826) 3 Add. 79.

Banks V. Goodfellow (1870) L. R. 5 Q. B. 549.

Smeey. Smee (1879) 5 P. D. 84.

1990. A testament made while the testator was in wui of

a state of intoxication is invalid.
intoxicated

person

Ayrey v. Hill (iSi^) 2 Add. zo6.

1991. Deafness and dumbness,W blindness, C") and physical

inability to read,W cause no testamentary incapacity.
^'[l^'^^J^"^

But the Court will require proof that a person thus

afflicted knew and approved of the contents of his

alleged testament.^
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(a) Goods of Francis Owston (1862) 2 Sw. & Tr. 461.
Goods of Geale (1864) 3 Sw. & Tr. 431.

(b) Re Charles Axford (i860) I Sw. & Tr. 540.
(c) Barton v. Robins (1769) i Phill. 455 n. {b).

(d) Longchamp v. Fish (1807) 2 Bos. & P. N. R. 415,
Edwards \. Fincham {i%\2) 4 Moo. P. C. 198.

Force,

fraud, and
undue

influence

1992. A testament or codicil made as the result

of the exercise of force,W or fraud,W or undue influ-

ence,W is invalid, in so far as its dispositions have

been caused by these means. (""^

(a) Mountain v. Bennet (1787) 1 Cox, at p. 355.
(b) Lord Donegal's Case (1751) 2 Ves. Sen., at p. ^oi, per Lord

Hardwicke, C.

Allen V. McPherson (1847) i H. L. C, at p. 208.

(c) Wingrove y. Wingrove (1886) 11 P. D. 81.

Baudains v. Richardson [1906] A. C, at pp. 184, 185, per Lord
Macnaghten.

(d) Trimlestown v. D' Alton (1827) i Dow. & CI., at p. 95, per Lord
Eldon, C.

Allen V. McPherson, ubi sup., at p. 233, per Lord Campbell.

What is

' undue

influence
'

1993. Undue influence, for the purpose of § 1 992,

means influence of such a nature that the volition

of the testator is subjected to the coercion or

domination of another person. (^) There is no pre-

sumption of undue influence from the situation of

the parties, or from the fact that the party alleged

to have exercised undue influence benefited under the

testament.W

(a) Parfltt v. Lawless (1S76) L. R. 2 P. & M, 462.
Wingrove v. tVingrove, ubi sup.

Baudains v. Richardson, ubi sup.
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[This requirement distinguishes ' undue influence ' as it affects

testaments, from a similar defect as it applies to transactions inter

vivos {ante, Bk. I, Sect. Ill, Tit. II, §§ 81, 84, 85).]

(b) Boyse v. Rossborough (1857) 6 H. L. C., at p. 49, /^r^Lord

Cranworth.

Parfitt V. Lawless, ubi sup.

Spiers v. English [1907] P., at p. 24.

[In this respect also the rule is different from that applying to

transactions inter vivos. But if circumstances arouse the suspicion

of the Court, the persons setting up the instrument must prove

affirmatively, that the testator knew and approved of its contents

{Barry v. Butlin (1838) 2 Moo. P. C. 480 ; Tyrrell v. Painton

[1894] P. 151).]

1994. All persons, whether minors or not, are Competency

. , . , 1
. r . . -c i>f witness

competent to attest the execution or a testament, 11

they understand the act which they are performing.^

But if any witness attests the execution of a testa-

ment, to whom, or to whose wife or husband, any

beneficial interest in property is given by the testa-

ment which such witness attests, the gift to him or

her, or to his or her wife or husband, or to any

persons claiming under them, is void ;
<'') unless the

testament did not require attestation.

W

(a) Hudson v. Parker (1844) i Rob., at pp. 35, 36.

(b) Wills Act, 1837, s. 15.

Creswell\. Creswell (1868) L. R. 6 Eq. 69.

Re Fleetwood (1880) 15 Ch. D. 594..

(c) Re Limond [1915] 2 Ch. 240 (military will).

[If there is a testament vr'iih codicils, and a witness has attested

the execution of only one of those instruments, he or she, or his or

her wife or husband, may take a gift under any of such instruments

the execution of which he or she has not attested ; although it con-

firms or republishes the instrument which he or she has attested

{Tempest v. Tempest (1856) 2 K. & J. 642; Anderson v. Anderson
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(1872) L. R. 13 Eq. 381 ; Trotter v. Trotter [1899] ' Ch. 764).
A charge or direction for the payment of debts is not a gift for the

purposes of this § (Wills Act, 1837, s. '16). If a testament is

apparently attested by more than, two persons, and a legacy is be-

queathed' by it to one of them, the latter can take the legacy, if it

can be proved that he did not sign as a witness {Randfield v. Rand-

field (i860) 30 L. J. Chi 179 n.). If, after the execution of the

testament, an attesting witness marries a legatee or devisee, the legacy

or devise is not thereby invalidated {Thorpe v. Bestvj'ick (188 1) 6

Q. B. D. 311); and a supervening incompetency in a witness does

not render a previous attestation invalid (Wills Act, 1837, s. 14).

The fact that a person is appointed executor by a testament does

not render him incompetent to be admitted a witness to prove its

execution, or its validity or invalidity (Wills Act, 1837, ^' ^7)-]
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TITLE IV— DEVISES, LEGACIES, AND
DONATIONES MORTIS CAUSA

1995. A person may by his testament devise all Power of

the real and bequeath all the personal property to ^"P""'""

which he is entitled at the time of his death, apd

which, on his death, passes to his personal represen-

tative, as such, or which, if not so devised or be-

queathed, would pass to his customary heir general.

Wills Act, 1837, s. 3.

Land Transfer Act, 1897, s. i.

[Ss. 4 and 5 of the Wilis Act, 1837, provide for the payment of

the fees due by the custom of the manor in the case of the devise

of copyhold or customary freehold, for the entry of such testaments

on the court rolls, and, where such lands were not devisable before

this Act, for the payment by the devisee of the same fees as the

customary heir was liable to pay. Despite the general words of s. i

of the Land Transfer Act, 1897, '' '^ generally assumed that estates

tail and quasi-tail do not pass to the personal representatives of a

deceased tenant ; and, in some cases, claims in Tort, not prosecuted

to judgment, are destroyed by the death of the claimant {ante, Bk.

II, Pt. Ill, Sect. I, Tit. VI, § 786). A joint interest passes to sur-

vivors, not to the representatives of a deceased owner. It cannot

be affected by the testament of the latter {ante, Bk. Ill, Sect. XVI,

§§ 1753-1756). A direct disposition of real estate by testament

is known as a 'devise'; a similar disposition of personal estate as a

'legacy' or 'bequest.']

1996. Every testament is construed with reference WHlspeah

to the dispositions of real and personal property con- '"'" '"'

tained in it, to speak and take effect as if it had been
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executed immediately before the death of the testa-

tor ; unless a contrary intention appears by the testa-

ment. (') Such a contrary intention will appear if the

date of the testament, as contrasted with the date of

the testator's death, is clearly referred to as governing

the extent of the disposition,W or if the subject-matter

of the disposition is specifically described as belonging

to the testator at the date of the testament.^

(a) Wills Act, 1837, s. 24.

Lady Langdale v. Briggs (1856) 2 Jur. N. S., at p. 996, per

Turner, L. J.

(b) Cole^. 5^ff« (184.9) 1 Mac. & G. 518.

In re Ord (1879) '^ '^l^- ^•' ^' P- ^S" P^^ Baggallay, L. J.

(c) Emuss V. Smith (1848) 2 De G. & Sm. 722.

Re Portal and Lamb (1885) 30 Ch. D. 50.

[Difficult questions sometimes arise in the case of a legacy of

stocks and shares, where one company has amalgamated with another^

or has reconstructed, or has subdivided its original shares, or con-

verted them into stock. (See^ e.g. Re Clifford [igiz] i Ch. 29;
Re Leeming, ibid., 828.)]

Insufficient 1997. If either the subject-matter of,W or (subject

description ^q g^^ jjj gg^t. XVII, Tit. I, S 1 766, ante) the per-
of beneficiary ' o / ' / r

sons to be benefited C') by, a devise or a legacy, is or are

not sufficiently described, the devise or legacy is void

for uncertainty. But if there is a devise or a legacy

to such of a number or class of persons, or in such

proportions, as a person named by the testator shall

appoint, without a gift over in default of appoint-

ment, and the power is in the nature of a trust in

favour of the objects of the power, the fact that no

Digitized by Microsoft®



DEVISES, LEGACIES, ETC. 1263

appointment is made will not cause the gift to fail

for uncertainty; but the property will be divided

equally among the objects of the power.W
(a) Jubber v. Jubber (1839) 9 Sim. 503.
(b) Lowndes v. Stone (1797) 4 Ves, 649.
(c) Brown v. Higgs (1803) 8 Ves., at p. 574.

In re WMes" Settlement [1897] i Ch. 289.

[It has been judicially held that a devise may even be implied,
if necessary to prevent defeat of the testator's obvious intention,

e.g., under a devise to A (the testator's heir) " after the death of B."
B will take a life estate, to avoid defeating the intention of the
testator, which was, obviously, that A should not take the land
until B's death {Manning v. Andrews (1576) i Leon. 256 ; Pyhus v.

Mitford (1674) I Vent. 376).]

1998. A specific legacy is a gift of some piece of specific and

personal estate which a testator, identifying it by a S'"^''^'

sufficient description, and manifesting an intention

that it shall be enjoyed or taken in the state and con-

dition indicated by that description, separates from the

general mass of his personal estate. A general legacy

is a gift of personal estate not particularly described

and identified, and not specially separated from the

body of the estate.

Bothamley v. Sherson (1875) L. R. zo Eq., at pp. 308, 309, per Jessel,

M. R.

Robertson v. Broadbent (1883) L. R. 8 App. Ca., at p. 815, /^r Lord

r, Selborne, C.

1999. A specific legacy is revoked by ademption Ademption

if, at the testator's death, the property bequeathed has
f/l^J^f'^

ceased to exist,W or is not the property of the testa-

tor, C") or has changed its form so that it no longer an-

swers to the description of it in the testament,^ or has

permanently changed its locality when the locality is an

essential part of its description,W or has been other-
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wise bequeathed by a later clause in the same testa-

ment or in a codicil thereto.W A partial destruction^*^)

or different disposition (s) revokes the legacy pro tanto.

(a) Ashburnetw. Macguire (1786) 2 Bro. C. C. 336.

In re Bridle (1879) 4 C. P. D. 336.

(b) Ashburner v. Macguire, ubi sup.

(c) /» re Lane (1880) 14 Ch. D. 856.'

In re Gray (1887) 36 Ch. D. 205.

Re Slater [1907] 1 Ch. 665.

(d) Chapm^an v. Hart (1749) i Ves. Sen. 273.
Calleton v. Garth (1833) 6 Sim. 19.

Re Johnston (1884) 26 Ch. D., at p. 553.
(e) Kermode v. McDonald (1868) L. R. 3 Ch. App. 584.

[The fact that the substituted disposition fails to take effect, e. g.

by reason of lapse, does not prevent it operating as an ademption of

the original bequest (Wills Act, 1837, s. 22).]

(f) Ashburner v. Macguire, ubi sup.

(g) Ibid.

[The doctrine ofademption applies to gifts made under a testamen-

tary power of appointment, whether the power be general or special

{Inre D(rwsett{^\<^Q,\'\ I Ch. 398; Inre Moses\\qQ%\ I Ch. 100).]

Acts of
Hrangers

2000. A change in the character of the property

bequeathed, made by a third person without the knowl-

edge, and against the wishes, of the testator, will not

cause the legacy to be adeemed.W But the fact that

the change has been effected by a public authority will

not prevent ademption taking place.W

(a) Shaftesbury v. Shaftesbury (1716) 2 Vern. 748.
Jenhns v. Jones (1866) L. R. 2 Eq. 323.

(b) In re Slater [1907] I Ch. 665.

All devises

specific

2001. Devises, including residuary and other gen-

eral deviseSjW are, for the purposes pf §§ 1999 and
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2000, ante, treated as specific legacies, and are sub-

ject to the same rules in the administration of the

estate.C")

(a) Hensman v. Fryer (1867) L. R. 3 Ch. App. 420.

Lancefields. Iggulden (1874) L. R. 10 Ch. App. 136.

I

The following instances of a general devise are given by the

Wills Act, 1837, ss. 26 and 27:— 'a devise of the real estate of

the testator, or of the real estate of testator in any place, or in the

occupation of any person mentioned in the will, or otherwise de-

scribed in a general manner.' A specific devise has been judici-

ally described as a devise of property intended to be separated

by the testator as between the objects of his bounty from the rest

of his property {Spong v. Spong (1829) 3 Bligh, N. S., at p. 105,
per Lord Manners). Any devise which is not specific is general;

and a devise of ' land ' includes leaseholds and copyholds, unless a

contrary intention appears by the testament (Wills Act, 1837, s.

26), ^are : whether this s. applies to devises of 'real estate'

(Guyton W Rosenberg's C. [1901] 2 Ch. 591).]

(b) Bothamley v. Shenon (1875) L'. R. 20 Eq., at p. 312, per Jessel,

M. R.

[The reason for the rule that a residuary devise is treated as

specific is historical. Before the Wills Act, 1837, s. 24, a devise

only passed the real estate which the testator had at the making of

the testament. It followed, therefore, that every devise must be

specific; because it operated only upon the specific real estate

belonging to the testator when it was made. The cases cited

decided, somewhat illogically, that, though by the Wills Act a testa-

ment now operates upon all the testator's real estate belonging to

him at death, this consequence of the old state of the law still

remained. It should be noted, however, that a charge of debts or

legacies on real estate is satisfied (as between the persons entitled to

such real estate) primarily out of the residuary devise (Conron v.

Conron (1858) 7 H. L. C. 168).]

2002. If a testator's assets are not sufficient for Abatement

the payment of the general legacies bequeathed by '* "^""^
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his testament, the general legacies will abate, and,

in the absence of a contrary direction by the tes-

tator, '^^ abate rateably.C") But if a general legacy is

given to a wife in exchange for the abandonmeat

by her of an enforceable claim to dower,('') or (pos-

sibly) to a creditor to whom a debt is owing ex-

ceeding the amount of the legacy and in considera-

tion of the abandonment of the debt,W it has priority

over other general legacies.

(a) Lewiny. Lewin (1752) 2 Ves. Sen. 415.
In re Hardy (1881) 17 Ch. D. 798.

[But a direction to pay a legacy to a testator's widow within

three months of his death does not amount to a direction to the con-

trary; and such legacy will abate rateably with the other general

legacies, if there is a deficiency of assets (/« re Schweder [1891] 3
Ch. 44).]

(b) Barton v. Cooke (1800) 5 Ves., at p. 464.

[If a legacy is. given free of legacy duty, the duty payable is

treated as an additional legacy and added to the legacy for the pur-

pose of reckoning the amount of the abatement (/« re Turnbull

[1905] I Ch. 726).].

(c) Dower Act, 1833, s. 12.

Re Greenwood [189.2] 2 Ch. 295.
(d) He Whitehead [I913] 2 Ch., at p. 59, /^r Farwdl, L. J.

Demon-

strative

legacies

2003. A general legacy which the testator directs

to be paid out of a particular fund indicated by him
is called a 'demonstrative' legacy.W So long as such

particular fund lasts, the legacy is treated as specific

;

but if the fund has been wholly or partially ex-
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hausted during the testator's lifetime, the legacy

ranks wholly or to that extent as a general legacy. C')

I

a) Paget v. Huish (1863) 1 H. & M;, at p. 671.

'b) Robinson v. Geldard (iSjz) 3 M. & G., at p. 745.
Sellon V. Watts (1861) 9 W. R. 847.

2004. A residuary devise or bequest includes all Residuary

property comprised or intended to be comprised in
^'^'^/^ts"

any other devise or bequest contained in the testa-

ment, vv^hich has failed to take effect.W None of such

property is excluded unless it is specifically excepted

by the testament. C")

(a) Wills Act, 1837, s. 25.

Cambridge v. Rous (i8oz) 8 Ves., at p. 25, per Grant, M. R.

Blighty. Hartnoll {liii) 23 Ch. D. 218.

Re Mason [1901] i Ch., at p. 632, per Vaughan Williams, L.
J.

(b) In Re Bagot [1893] 3 Ch. 348.

In re Fraser [1904] \ Ch. 726.

[It is possible in a testament to have two good residuary devises,

one of freeholds and the other of copyholds ; and s. 25 of the

Wills Act, 1837, is applicable to, both {Re Mason., ubi sup.).

Lapsed shares of residue do not fall into residue {Green v. Pertwee

(1846) S Hare, 249) ; unless the testator shows an intention to

that effect {Re Palmer [1893] 3 Ch. 369 ; Re Parker [1901] i Ch.

408), or unless the residuary beneficiaries take as joint owners

{IVehster v. Webster (1726) 2 P. Wms. 347).]

2005. Until the personal representative has as- Title of

sented to a devise or legacy, the devisee or legatee ^"'J'""''^

(even if the devise or legacy is vested) has only a

right to administration of the estate and transfer or

payment of the subject-matter of the devise or legacy
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in due course.W When the personal representative

has assented, a devisee or specific legatee has a legal

or equitable right (vested or contingent as the case

may be) to the subject-matter of the devise or legacy,

as from the death of the testator, and can enforce

such right against the personal representative and

third parties.W But no direct action to recover a

general legacy lies against the personal representative,

even after assent.

W

(a) Bl. Comm. II, 5 1 z.

(b) Saunders' Case[i^gg) 5 Rep., at fo. izb.
Re West [1909] 2 Ch., at p. 185, /^r Swinfen Eady, J.

(c) Deeks v. Strutt (1794) 5 T. R. 6go.

Jones V. Tanner (iSzy) 7 B. & C. 542.
Re West, ubi sup., at p. 1 86.

[The assent of the personal representative, which (except in cer-

tain cases, e. g. of a devise of registered land (Land Transfer Act,

1897, s. 3 (4)), rnay be in any form, and express or implied

{Mason -v. Farnell (1844) 12 M. & W., at pp. 681-2), may be

compelled after the expiry of a year from the testator's decease;

unless the personal representative can show good cause for with-

holding it (Land Transfer Act, 1897, ^* 3 (2) > Brooke v. Lewis

(1822) 6 Madd. 358). The assent of one of several represen-

tatives is sufficient in the case of a legacy {Townsonv. Tickell {iSig)

3 B. & Aid., at p. 40) ; but the assent of all the representatives

who prove the testament, or an Order of the Court, is necessary to

vest devised real estate in the devisee (Land Transfer Act, 1897,
s. 3 (i); Conveyancing Act, 191 1, s. 12). A representative who
assents to a devise or a legacy (including a legacy of ascertained

residue) made or given to hiniiself upon trust, becomes a trustee of

the property comprised in it [Dix v. Burford (1854) 19 Beav. 409;
Re Smith (1889) 42 Ch. D. 302).]

Conditional 2006. The assent of the representative may be
assent ofrep-

, • r \

resentative made subject to a condition subsequent, if the con-
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dition is within the powers of the representative to

impose as the administrator of the assets.W When
once an unconditional assent has been voluntarily

given, it cannot be retracted ;
C") but a payment made

by a personal representative to a legatee without

notice of an existing debt due from the estate, may
be recovered by the representative, to the extent of

the debt.W

(a) Elliott V. Elliott (1841) 9 M.'& W., at p. z8, per Parke, B.

[An assent to a devise of real estate may be made subject to a

charge for the payment of any money which the representative is

liable to pay (Land Transfer Act, 1897, ^' 3 (")) ' ^"' '^^ prop-

erty itself cannot be made subject to a charge for debts for which,

before the Act, the personal representatives would not have been

liable {Re Gary's and Lotfs Contract [1901] 2 Ch. 463).]

(b) Noellv. Robinson (1682) i Vern. 90.

Newman v. Barton (1690) 2 Vern. 205.

(c) Jervis v. Wolferstan (1874) L. R. i 8 Eq. 18.

[This case and Whitiaker v. Kershaw (1890) 45 Ch. D. 320,

show that the executor can also recover if he pays with notice of

a liability which has not yet become a debt.]

2007. The devisee or legatee, even of a vested Assent

, . , , 1 .^1 cannot be
devise or legacy, cannot, compel the represen-

compelled

tative to assent or to make a conveyance or pay- /«" " y<^'"'

ment until a year after the testator's death ;W even

though a provision to the contrary is contained

in the testament. ('') But the representative may,

if he thinks fit, assent, convey, or pay, before that

time.W
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(a) Land Transfer Act, 1897, s. 3 (2).

Woods. Fenoyre (1807) 13 Ves., at pp. 333, 334,
Benson v. Maude (1821) 6 Madd. 15.

[Presumably, as a contingent devisee or legatee has no right to

his devise or legacy till the contingency is fulfilled, he cannot, be-

fore that event, compel the executor to assent.]

(b) Brooke v. Lewis (1822) ibid., 358.

(g) Angerstein v. Martin (1823) Turn. & Russ., at p. 241.^

Interest on 2008. If a general legacy is bequeathed for life,

m' "^ with remainder over, interest does not begin to ac-

crue in favour of the life tenant, till the end of a year

from the testator's death.

Gibson v. Bott (1802) 7 Ves., at p. 96.

[The reason assigned by Lord Eldon is, that it is only the inter-

est of the legacy which is given to the tenant for life; and, as the

legacy is not payable till a year from the death, no interest can ac-

crue until that date. In the case of a general legacy bequeathed to

legatees in succession, the capital is usually vested in trustees {ante.,

Bk. Ill, Sect. IX, Tit. I, § 1540 (i)) ; but a specific legacy may
be vested legally in the life owner, with an executory limitation over

on his death (thid.,^ 1540 (2))- In such a case, the life-owner is a

quasi-trustee of the interest of the remainderman, and will be respon-

sible for unexplained loss or damage (^1? Swan [1915] i Ch. 829).]

Income of
devise or

specific

legacy

2009. A vested devisee or specific legatee is en-

titled to all the profits accruing from the property de-

vised or bequeathed, as from the testator's death,

W

and is [semble) chargeable with the cost of its upkeep,

care, and preservation, as from that date.W But if

the devise or legacy is contingent, the accretions,

pending the contingency, fall into residue ; W unless,
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in the case of personalty, the testator directs the

specific fund to be set apart and invested for the

benefit of the legatee. (""^

(a) Re Pearce [1909] i Ch. 819.
(b) Contrary rules as to this are laid down by Re Pearce, ubi sup., and

Sharp V. Lush (1879) 10 Ch. D., at p. 472.
(c) Hodgson V. E. of Bective (1863) i H. & M. 376.

Guthrie v. Walrond (1883) 22 Ch. D., at p. 578.
(d) Re Woodin [1895] ^ ^^-^ ^' PP- 3H» 3'5'

[Of course the rule stated in the latter part of this § applies only

to devises and legacies which are contingent on the happening of

conditions precedent (ante., Bk. I, Sect. Ill, Tit. Ill, § no). A
devise or legacy which is actually vested is, though liable to be de-

vested by the happening of a subsequent contingency, not a contin-

gent devise or legacy for the purposes of this § {Re Buckley (1883)
22 Ch. D. 583). The income of real estate cannot be suspended

during a contingency, for that would virtually involve an abeyance

of the freehold; and, even in the case of personalty, suspension

cannot be beyond the period allowed for accumulation (Bk. Ill,

Sect. XV, Tit. IV, § 1739; C. of Bective v. Hodgson (1864) 10

H. L. C, at pp. 664, 66s-, per Lord Westbury, C.).]

2010. Subject to the provisions of § 201 1, post, a income of

general legatee is not entitled to interest on his legacy ^1^'^^"^

as from the testator's death.W But if no time is

fixed for the payment of the legacy, interest at four

per centS^^ is payable on a vested general legacy as

from a y^ar from the testator's death W until payment

of the legacy ;
('') even though the legacy is payable

out of a reversionary interest.W If a time has been

fixed by the testator for payment of the legacy, in-

terest is payable from that date.W
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(a) Benson v. Maude {\%2\) (> Madd. 15

(b) R. S. C. Order LV, R. 64.

Re Davey [1908] i Ch. 61.

(c) Hearle v. Greenbank (1749) 3 -Atk., at p. 716.

(d) Lo^d'v. Lord (1867) L. R. 2 Ch. App., at p. 789, ^^r Lord Cairns.

(e) Walfordy. Walford ligii] A. Ce^i.
(f) Heath \. Perry (1744) 3 Atk., atp. loz, per Lord Hardwicke, C.

Crickett v. Dolby (1795) 3 Ves. 10.

Festing v. Allen (1842) 5 Ha. 573.

Exceptional

cases

2011. Interest is payable to the legatee on a

vested general legacy from the death of the tes-

tator :
—
(i) if the legacy is given in satisfaction of a

debt ; or,

Clark V. Sea/ell (1744) 3 Atk., at p. 99.

(ii) if the legacy is given to a minor to vs^hom

the testator stood in loco parentis ; or,

Beckfordy. Tobin (1749) I Ves. Sen., atp. 310, ^^r Lord Hardwicke, C.

Wilson y. Maddison (1843) z Y. & Coll. C. C. 372.

(iii) if the legacy is charged upon land.

Pearson v. Pearson (1802) I Sch. & Lef., at p. 11, per Lord Redes-

dale, C.

[This last rule does not apply when there is a direction to con-

vert the realty at the testator's death and pay the legacies from

the proceeds {Turner v. Buck (1874) L. R. 18 Eq. 301); it does

apply when the direction is to convert and pay the legacies from

the proceeds after the death of a tenant for life (/« re Waters (1889)

42 Ch. D. 517). As to interest on contingent legacies, see ante,

Bk, III, Sect. XVII, Tit. IV, § 1809, n.]

Arrears of 2012. A legatee cannot recover more than six
interest

~

years' arrears of interest ; whether or not his legacy
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is charged upon land or rent, or secured by an express

trust.W But, if the legacy is payable out of a rever-

sionary interest which cannot be realized, the legatee

is entitled, when the reversion falls in, to interest as

from the date at which the legacy was prima facie

payable. C")

(a) Real Property Limitation Act, 1833, s. 42.

Real Property Limitation Act, 1874, ^- '^°-

(b) Re Blachford (1884) 27 Ch. D. 676.

[As to the period after which an action to recover a devise or a

legacy is barred, see ante^ Bk. I, Sect. V, § 159; and as to the

period of limitation for an annuity, see anU^ Bk. Ill, Sect, XIII,

Tit. Ill, § 1633.]

2013. In a devise or bequest, the words ' die with- « Die

out issue ' or ' die without leaving issue,' or * have no
"^I'JJ^*

issue,' or other words which may import either a

want or failure of issue of any person in his lifetime

or at the time of his death, or an indefinite failure of

his issue, are construed to mean a want or failure of

issue in the lifetime, or at the time of the death,

of such person ; unless a contrary intention appears

by the testament, by reason of an estate tail being de-

vised to such person, or otherwise. But this rule

does not apply to cases where these words import if

no issue described in a preceding gift be born, or if

there are no issue who obtain a vested estate by a

preceding gift to such issue.

Wills Act, 1837, s. 29.
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[Before the Act, a devisee in such cases took an estate tail vvith

a remainder over. Now he takes an estate in fee simple with an

executory limitation over if he leaves no issue at his death. Such ex-

ecutory limitation over, as well as a similar limitation after a bequest

of leaseholds, if taking efFect since 1882, will be void so soon as

any issue of the class on whose failure the limitation over is to take

effect attain twenty-one (Conveyancing Act, 1882, s. 10). The
rule stated in the text has long applied to bequests of personalty,

including leaseholds {Target v. Gaunt (17 1 8) I P. Wms. 432;
Forth V. Chapman (1720) ibid., 663).]

Presump-

tion that

gifts con-

fined to

legitimate

relations

2014. When there is a devise or bequest to chil-

dren or other relations, only those who are legitimate

can take;W unless the words of the testament,('') or

the circumstances under which the testator made the

gift,W show that he meant to benefit persons who
are illegitimate.

(a) Wilkinson v. Adam (18 13) I V. & B., at p. 462.
(b) Ibid., at p. 447.
(c) Woodhouselee v. Dalrymple (18 17) 2 Mer. 419.

In re Eve [1909] i Ch. 796.

[Where the person to whose ' children ' there is a gift, even of

English real estate, was domiciled at the time of his marriage in a

country by the law of which his ante-nati became legitimate by his

marriage, such ante-nati can take under the gift {Re Grey's Trusts

[1892] 3 Ch. 88).]

Presump-

tion against

double

legacies

2015. If a testator has twice bequeathed a legacy

to the same person, and there is no evidence on the

face of the testament as to whether he intended the

later legacy to be a substitute for or an addition to the

prior legacy, the later legacy is presumed to be a sub-

stitute for the prior legacy:—
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(i) if the same specific object is bequeathed,

either in the same testament or in the

testament and a codicil thereto ; or

Suisse V. Lowther (1843) 2 Ha., at p. 432.

(ii) if two pecuniary legacies of equal amount

are bequeathed in the same instrument; or

Manning v. Thesiger (1835) 3 My. & K. 29.

(iii) if two pecuniary legacies of equal amount

are bequeathed in different instruments

for the same reason.

Hurst V. Beach (18 19) 5 Madd., at p. 358.

2016. If a testator has twice bequeathed a legacy Presump-

to the same person, and there is no evidence on the yj'j,^^" „/•

face of the testament as to whether he intended the '^""'^^f
legactBs

later legacy to be a substitute for or an addition to

the prior legacy, the later legacy is presumed to be

an addition to the prior legacy:—
(i) if two pecuniary legacies of unequal

amount are bequeathed in the same or

in different instruments; or

Tockney v. Hansard (1844) 3 Ha., at p. 622, per Wigram, V. C.

Lee V. Pain (1845) 4 Ha., at p. 216.

(ii) if two pecuniary legacies, of equal amount,

are bequeathed by different instruments

without the same reason being given for

both.
Hurst V. Beach, ubi sup.

Lee V. Pain, ubi sup.
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Debtor 2017. If a person who is entitled to a general
legatee

legacy, a specific legacy of' a sum of money, or a

share of residue, owes a debt to the deceased

which is immediately payable, neither he, nor any

person claiming through him,W can claim what is

due to him from the deceased's estate, until he

has brought into account the sum which he owes

to the deceased.^ The fact that the debt is stat-

ute-barred will not prevent the application of this

rule.W

(a) Re Knapman (1880) 18 Ch. D. 300.

(b) Cherry v. Bmltbee (1839) 4 M7. & Cr. 442.
Re Taylor [1894] i Ch. 671.

Re Abrahams [1908] 2 Ch. 69.

[But the rule does not apply where the beneficiary owes the

debt solely in his capacity as executor for another person {Re Bruce

[1908] 2 Ch. 682). The appointment of his debtor as executor

was held at law to imply a release by the testator of the executor's

debt {Re Applehee [1891] 3 Ch., at p. 429). But the equitable rule,

that the matter is one of construction, is now followed ; and the pre-

sumption is against an implied release, though, in accordance with

the general principle, evidence to rebut the presumption will be ad-

mitted {Re Applehee^ ubi sup.; Re Pink [1912] I Ch. 529).]

(c) Courtenay V. Williams (1844) 3 Ha. 539.
In re Akerman [1891] 3 Ch. 212.

[In this last case Kekewich, J., (pp. 217—8) expressly excepted

all specific bequests from the operation of the rule.]

Debtor 2018. The provisions of S 2017 have no appli-
devisee

, ,

o / r r

cation to an heir,W a devisee,^'') a specific legatee of

leaseholds or chattels,W or a legatee whose legacy has

been appropriated to him by the executor.

W
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(a) In re Mikes (1885) 53 L. T. 534.
(b) In re Akerman [1891] 3 Ch. 212.

(c) In re Akerman, uhi sup.

In re Tdylor [1894] 1 Ch. 671.

(d) Ballard \. Marsden (1880) 14 Ch. D. 374.

[An appropriation of a legacy is a setting aside by the executor,

with the consent of the legatee, of a specific part of the testator's

estate to satisfy a pecuniary legacy. As to this, see post., Sect. Ill,

Tit. VII.]

2019. A person proved to have caused the death Beneficiary

of the testator by an act w^hich is a criminal offence testator's

cannot claim any benefit under the testament. ^^"^^

Cleaver v. Mutual Reserve Fund Life Association [1892] i. Q. B. 147
(murder).

Estate of Crippen [191 1
J P., at p. iiz (murder).

Estate of Hall [1914] P. i (manslaughter).

[It has been judicially suggested in Canada that if the testament

were made in favour of th'e criminal between commission of the

criminal act and the death of the testator, the criminal could take

{Lundy V. Lundy (1895) 24 Can. S. C, at p. 653). And the

act of a lunatic is not a criminal offence for the purposes of the rule

in the text {Re Houghton (1915) XXXIT. L. R. 427).]

2020. Where there are tw^o distinct gifts by the Right to

same testator to the same person, one onerous and the
""'^^

other beneficial, the donee may disclaim the onerous

gift and take the beneficial; but if the onerous and

the beneficial property are included in the same gift,

the donee must, prima facie, take the whole or none.

Re Baron Kensington [1902] i Ch., at p. 207, per Farwell, J.

Douglas Menzies v. Vmphelby [1908] A. C. 224.
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Gift of 2021. If a testator gives to a devisee or legateeW

propertP ' ^"7 P^"^*"
°^ ^^^ ('^^ testator's) own property, or

makes a valid C") disposition in his favour of property

over which the testator has a power of appointment,W

and also professes to give to another person property

belonging at the time of the testator's death to the

devisee, legatee, or appointee, the devisee, legatee, or

appointee must elect whether he will take under the

testament or against it W (see post, § 2022). The
facts that the testator was ignorant that the property

of which he was purporting to dispose belonged to the

devisee, legatee, or appointee,W or that he did not in-

tend to put the devisee, legatee, or appointee, to his

election, (*^) will not prevent the application of this rule

;

but the rule will not apply unless it is clear that the

testator intended to dispose of property which in fact

belonged to the devisee, legatee, or appointee, at the

testator's death. (e)

(a) Cooper v. Cooper (1870) L. R. 6 Ch. App., at p. 21, per James,
L. J.

(b) In re Oliver*s Settlement [1905] i Ch. 191.

In re Nash [1910] I Ch., at pp. 10, 11.

(c) Whistler v. Webster (1794) z Ves. Jr. 367.
(d) Ker v. Wauchope (18 19) i Bligh, at pp. 25, 26, per Lord Eldon,

C.

(e) Wollaston v* King (1869) L. R. 8 Eq., at p. 173.
(f) Cooper V. Cooper (1874) L. R. 7 H. L., at p. 67.

(g) Wintour V. Clifton (1856) 8 De G. M. & G., at p. 650.
^<? Coo/^ [1920] 2 Ch. 536.

[The doctrine of Election arises chiefly in cases of dispositions
by testament; but it may also arise under deeds and contracts (see
Codrington v. Lindsay (iSjz) L. R..8 Ch. App., at p. 587). To
raise a case of election, it is necessary that the intended gift of A's
property to B should be such that, if the property had belonged to
the intending donor, the gift would have been valid (Re Wright
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[1906] 2 Ch. 288, overruling Re Bradshaw [1902] i Ch. 436).
And persons taking in default of valid appointment a share of a

fund of which the appointor has appointed part to them under a

limited power cannot be compelled to compensate, out of such part,

the persons to whom the share was invalidly appointed; because

such share was not the appointor's own property {Bristow v. Warde

(1794) 2 Ves. Jr. 336). Finally, if a testator professes to give to

A, property of which B has no power to dispose, no case of election

will be thereby raised against B {Re Lord Chesham (1886) 31 Ch.

D. 466).]

2022. If the devisee, legatee, or appointee, elects

to take under the testament, he must give up to the

other beneficiary his own property which has been

devised or bequeathed to such beneficiary.W If he

elects to take against the testament, he must compen-

sate the other beneficiary out of the property thereby

devised, bequeathed, or appointed to himself. C") The

amount of the compensation is to be ascertained as at

the testator's death.

W

(a) Gretton v. Haward (1819) I Swanst., at p. 420.

(b) Ihid., at p. 424.
Pickersgill v. Rodger (1877) 5 Ch. D., at p. 173, per Jessel,

M. R,

(c) Re Hancock [1905] i Ch. 16.

Re Williams (19 14) no L. T. 569.

[In order to give effect to these rules, the Court will order the

beneficiary put to his election to convey his own property to the dis-

appointed beneficiary, or will vest the property devised or bequeathed

to the electing beneficiary in the disappointed beneficiary, as the case

may be (see Seton, Forms of Judgments (7th ed.) II, pp. 1527,

1528).]

Election

2023. A person put to his election is entitled to Terms of

It c

T T
full information as to the value of the benefit con-
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ferred on him by the testator.W He may be ordered

by the Court to elect within a specified time ; and, if

he does not do so, he will be presumed to have

elected to take against the testament. C")

(a) Whistler v. Webster (1794) 2 Ves., at p. 371.
(b) .Gretton v. Haviard (181 8) i Swanst., at pp. 447, 448.

Implied

election

2024. An election for the purposes of § 2022 may
be express ; or it may be implied from acts done by

the person required to make the election, if he knows

that he has been put to his election.

spreads: Morgan (1864-65) 1 1 H, L. C, at pp. 602, 613.

Persons

under

incapacity

2025. A married woman cannot be put to her

election, if the effect would be that the exercise of

such election might deprive her of property which

she is restrained from alienating [ante, Bk. I, Sect.

Ill, Tit. II, §§ 105-108). (^) A lunatic or a minor

may be put to his election. But, in the case of a

lunatic, the choice is made by Lis committee or quasi-

committee, acting under the direction ofthe Court; (""^

and, in the case of a minor, the Court will elect for

him.W

(a) Re Pardon's Trusts (1885) 31 Ch. D. 275.

[It has been held {Haynes v. Foster [1901J I Ch. 361) that this

rule applies even where an attempted restraint is not operative

;

p. g. because the woman has not yet married, or has ceased to be

married. But the most recent decisions are against this view {Re

Tongue [1915] i Ch. 390; Re Hargrove^ ibid., 398).]
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(b) Lunacy Act, 1908, s. I.

Re Earl of Sefm [1898] 2 Ch. 378.

(c) Re Montagu [1896] i Ch., at p. 552.

2026. If a legacy is bequeathed to a creditor of Satisfaction

the testator, of an amount equal to or greater than f'^^^'f'
^

' T. o legacies

the debt due from the testator, there is a presumption

that the legacy is intended by the testator to satisfy

the debt; and the creditor will be bound to elect

whether he will claim the debt or the legacy.^ But

this presumption does not arise — (i) if a declaration

to the contrary appears in the testament; C") or (ii) if

the debt is incurred after the execution of the testa-

ment ;W or (iii) if the legacy is of less amount than

the debt,W or of an uncertain amount ; W or (iv) if

the legacy is payable at a later period than the debt,('^'

or is contingent ; («) or (v) if there is a direction in the

testament that the testator's debts shall be paid.C")

And the presumption does not arise when a testator

devises real estate to a creditor.

W

(a) Talbot v. Duke of Shrewsbury (1714) Prec. Ch. 394.

Barret v. Beckford (1750) i Ves. Sen. 519.

Williamson v. Naylor (1834) 3 Y. & Coll. Exch., at p. 210 n.

(b) Wallace v. Pomfret (1805) 11 Ves. 542.

(c) Thomas v. Bennet (1725) 2 P. Wms., at p. 343.

(d) Thynne v. Glengall {1S4S) 2 H. L. C, at p. 153.

(e) Jbid., at p. 154.

(f) In re Horlock [1895] i Ch. 516.

[But in favour of the presumption a general legacy to a creditor

will be deemed to be payable at the testator's decease; unless a con-

trary intention appears by the will {Re Rattenbury [1906] i Ch.

667).J
TT 2
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(g) Crichton v. Crichton [1895] 2 Ch. 853.

(h) Richardsain v. Greese (1743) 3 Atk. 65.

Re Huish (1889) 43 Ch. D. z6o.

(i) Eastwood v. /^/'»i« (' 73 2 P. Wms. 61 3.

[It is probable also that the presumption does not arise in the

case of a legacy of a specific chattel ; but there appears to be no

decision on the point.]

Ademption 2027.. If a father, or other person who has placed

jJacie!"' himself m loco parentis to a child,W gives by his testa-

ment a legacy or share of residue by way of portion

to such child W and, subsequently, during his life-

time,, advances of covenants to advance a portion W

to or for the benefit of such child, whether or not

of an amount equal to the testamentary provision, arid

whether or not it is settled in the same way, there is

a presumption that the testamentary gift is adeemed,

(i. e. revoked), wholly or pro tanto ; W and, in the case

of a covenant to advance a portion, this presumption

is not rebutted merely by a direction in the testament

that the testator's debts shall be paid.^**)

(a) Ex parte Pye (iSll) 18 Ves. 140.

Montefiore v. Guedalla (1859) ' ^^ G. F. & J. 93.
In re Ashton [1897] 2 Ch., at p. 577-8. (If it is contended that

the mother is in loco parentis for the purposes of this presumption,

the burden of proof is oh those who put forward the contention

(ibid., at p. 578).)

[A devise of real estate is not a portion for this purpose {Davys

V. Boucher (1839) 3 Y. &,Coll. Exeh. 397).]

(b) Taylor v. Taylor (1875) L. R. 20 Eq. 155.
Re Scott [1903] I Ch. I.

[These two cases show that a payment made by a father to a

child is not a portion unless it is made to establish the child per-
X'
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manently in life. But a legacy given by a father is, prima fade, a

portion (^Ex parte Pye, ubi sup., at p. 153).]

(c) Ex parte Pye, uhi sup.

Durham v. Wharton (1836) 3 CI. & Fin., at pp. 154-6.
Pym V. Lockyer (1841) 5 My. & Cr. 29.

Hopwood w. Hopwood (1859) 7 H. L. C, at p. 747.

[The rule applies equally to testamentary appointments [Re Peel's

Settlement [1911] 2 Ch. 164).]

(d) Cooper v. Macdonald (1873) L. R. 16 Eq., at pp. 267, 268.

[In the case of portions-legacies, the claim of ademption can
only be raised in favour of other persons to whom the testator

stood in loco parentis (Re Heather [1906] 2 Ch. 230).]

2028. If a father, or other person who has placed Satisfaction

himself in loco parentis to a child, has charged land 'fP"''"""'

with a portion for such child,^ or has covenanted to

give a portion to a child,('') and subsequently advances

a portion to such child during his lifetime,^ or be-

queaths a portion by his testament,W there is a pre-

sumption that the later gift was intended to satisfy

the obligation previously incurred, either wholly or

pro tanto ; and the child must elect between the

enforcement" of his rights under the obligation, and

his rights under the later gift.(') But a devise will

not satisfy an obligation to pay money, and a legacy

will not satisfy an obligation to transfer land ;
(*) and

a clear direction in the testament that the testator's

debts are to be paid will rebut the presumption of

satisfaction, ^s)

(a) Jessony. Jesson (1691) 2 Vern. 256.

(b) Thynne v. G/enga/I (iS^S) 2 H. L. C. 131.

In re Lawes {1881) 20 Ch.D. Si.
"
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(c) Jesson v. Jesson, ubi sup.

(d) Copley v. Copley (171 1) i P. Wins. 147.

Onslow V. Micbell {i Si 2) 18 Ves. 490.

[It is otherwise if the legacy is obviously not intended as a por-

tion (see Cooper v. Cooper (1873) L. R. 8 Ch. App. 813). Slight

differences of limitation of the two provisions will not, but sub-

stantial differences will, rebut the presumption (Tussaud v. Tussaud

(1878) 9 Ch. D. 363).]

(e) Thynne v. Glengall (1848) z H. L. C. 131.

Chichester v. Coventry (1867) L. R. 2 H. L. 71.

(f) Bellasis v. Uthwatt (1737) West, //?ot/. Hardwicke, at p. 281.

Chichester v. Coventry, ubi sup., at p. 96.

(g) Chichester v. Coventry, ubi sup., at p. 85.

Montagu v. Earl of.Sandwich (1886) 32 Ch. D. 525.

[A person not being a direct beneficiary of the testator's bounty

will not be bound by the doctrine; even though, indirectly, he gets

the advantage of the double provision {Re Blundell [1906] 2 Ch.

222).]

Evidence to

rebut pre-

sumption

2029. When the presumptions of ademption or

satisfaction specified in §§ 2026-2028 are raised,

the Court will admit parol evidence of the testator's

intentions in order to rebut or maintain them.(^^

Parol evidence of words or conduct contemporaneous

with a transaction not, evidenced by writing may also

be admitted to prove the intention of the parties

to it.W

(a) Kirk v. Eddowes (1844) 3 Ha., at pp. 516-7.

Re Shields [191 2] i Ch. 591.

(b) Kirl v. Eddowes, ubi sup., at p. 516, per Shadwell, V. C.

Ademptioft of 2030. A legacy bequeathed to a legatee to whom

"ugacies*'"'
the testator is neither a father nor in loco parentis is
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not presumed to be adeemed by a subsequent advance

to such legatee by the testator ; unless both the legacy

and the advance were given for the same specified

purpose, or to fulfil the same moral obligation, or

the intention that the advance should adeem the

legacy otherwise appears.^ Evidence of the circum-

stances under which the advance was made, and of

contemporaneous declarations by the testator, is ad-

missible to establish or rebut the presumption. C")

(a) Pankhurst v. Howell (1870) L, R. 6 Ch. App., at pp. 137-138,
per James, L. J.

Re Fletcher (1888) 38 Ch. D. 373.
(b) Re Pollock (1885) 28 Ch. D., at p. 556, per Lord Selborne,

2031. If a legacy or (.?) a devise is given or made Gifts to

to an executor, it is presumed that the gift is made to ^"^"^'v^

him as a condition of his acting as executor; and he

will not be entitled to it if he fails to act as execu-

tor.W But this presumption may be rebutted by the

express terms of the testament, by expressions used in

the testament indicating that the gift is not made

to the executor on that condition, C") or by parol evi-

dence.W And the presumption does not apply to

a gift of residue, (*) or of a reversionary interest.^

(a) In re Appleton (1885) 29 Ch. P. 893.

(b) Compton V. Bloxham (1845) 2 Col], zoi.

Re Deniy (1861) 3 De G. F. & J. 350.

Jewis V. Lawrence (1869) L. R. 8 Eq. 345.

(c) In re Appleton, uhi sup., at p. 895, per Cotton, L. J.

(d) Griffiths w. Pruen (1840) 11 Sim. 202.

(e) In re Reeves Trusts {1S77) 4 Ch. D, 841.

Digitized by Microsoft®



1286 SUCCESSION

Class gifts 2032. A devise or a legacy to a number of per-

sons will be interpreted as a gift to a class, if (i) these

persons are included under some general description, (^^

and (ii) it appears that the testator intends to benefit

the body of persons as a whole rather than the indi-

viduals belonging to it/'')

(a) Kingsbury v. Walter [1901] A. C, at p. 192, fer Lord Davey.

(b) Ibid., at p. 191, per Lord Macnaghten.

[Where there is a legacy to a class, the constitution of which is

to be ascertained by reference to the Statutes of Distribution, the

shares of the members of the class are also to be ascertained in

accordance with the Statutes; unless a contrary intention appears

in the testament (Bullock v. Dowries (i860) 9 H. L. C. I ; In re

Nightingale [1909] i Ch. 385).]

Date for 2033. A gift to a class is, primh facie, a gift to the

tion^f"'^'
members of the class existing at the testator's death,

class if any such are then in existence.^*) If none are then

in existence, it is frim& facie a gift to all the members

of the class who shall come into existence; and, till

some of them come into existence, the income of the

fund falls into residue-C")

(a) Finer Y. Francis (1789) z Cox, 190.

Mortimore v. Mortimore (1879) L. R. 4 App. Ca. 448.
In re Powell \\%()%'\ i Ch. 227.

[If a testator makes a gift to his next of kin who shall be living at a

specified date, the class is ascertained at the testator's death ; but only

those next of kin who survive the specified date can take [In re Winn

[1910] I Ch.,at pp. 288, 289). If the gift (whether of capital or in-

come) is made payable to the members of the class on the attainment

of a certain age or marriage, the class (in the absence of indications in

the testament of a contrary intention) remains open till the first mem-
ber of the class attains this age or marries [Andrews v. Partington
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(1791) 3 Bro. C. C. 401 ; Re Stephens [1904] i Ch. 322, criticizing

Re Wenmoth's Estate (1887) 37 Ch. D. 266), or until it is neces-

sary to divide the fund {Re Faux (1915) XXXI T. L. R. 289).]

(b) Harris v. Lloyd (1823) i Turn. & Russ. 310.

[If in a gift to the children of X the testator names a definite num-
ber of such children, and such number is incorrect, the mistake will

be disregarded; and all the children existing at the date of the

testament will take (Jnre Groom [1897] 2 Ch. 407).]

2034. Subject to §§ 2035, 2036, 2038, and 2039, Lapse

post, a devise, legacy, or appointment by testament or

codicil lapses if the devisee, legatee, or appointee pre-

deceases the testator.

Bl. Comm. II, 513.

Oke V. Heath (1748) i Ves. Sen., at p. 139.

2035. A devise, legacy, or appointment by testa- Gifts to hsue

ment or codicil made in the exercise of a power of
"^ '""'""'

appointment which may be exercised in any manner

which the testator may think proper, to a child or

other issue of the testator, of an interest in real or

personal property not determinable at or before the

death of such child or other issue, does not lapse, if

the child or other issue predeceases the testator leaving

issue, and any of such issue are living at the death of

the testator; but it devolves as if the child or other

issue had died immediately after the testator, unless

a contrary intention appears by the testament.

Wills Act, 1837, ss. 27 and 33.

Holylandv. Lewin (1884) z6 Ch. D., at p. 272.

Re Scott [1901] 1 K. B. 228.

TT 3
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[The issue living at the death of the testator need not have been

living at the death of the beneficiary (Goods of Parker (i860) i Sw.

& Tr. 523). But this § does not apply to appointments made in

the exercise of special powers of appointment {Holyland v. Lewin,

uhi sup.) ; nor does it apply to a gift to children or other issue as a

class {Re Sir E. Harvey's Estate [1893] i Ch. 567). It follows

from the wording of s. 33 of the Wills Act, that the surviving

issue do not necessarily benefit by the bounty of the original testa-

tor, which 'may pass by the testament or other disposition of the

original beneficiary, if appropriately worded {Johnson v. "Johnson

(1843) 3 ^^- 157; ^' Hone's Trusts (1883) 22 Ch. D. 663).]

ydnt testa-

mentary

gifts

2036. If there is a devise or a legacy to two or

more persons jointly [ante, Bk. Ill, Sect. XVI, Tit. II,

§ 1 75 1), and one or more of such persons predeceases

the testator, the whole property comprised in the de-

vise or legacy devolves (subject to § 2035, atite") on

the testator's death to the survivor or survivors.

Morley v. Bird (1798) 3 Ves. 628.

Testa-

mentary

gifts in

common

2037. If there is a devise or a legacy to two or

more persons in common [ante, Bk. Ill, Sect. XVI,

Tit. Ill, § 1759), and one or more of such persons

predeceases the testator, his or their share will (subject

to § 2035, ante^ lapse ;
W unless (i) the testator has

indicated an intention that the survivor or survivors

shall take such share,('') or (ii) the devise .or legacy

has been given to the beneficiaries as a class.W

(a) Baxter v. Losh (18 51) 14 Beav. 612.

(b) Mackinnon v. Peach (1838) 2 Keen, 555.
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[Whether the survivor or survivors in such a case take not only

the original shares of a deceased co-owner, but also any shares ac-

crued to him by reason of the prior decease of another corowner,

is a question to be' decided upon the construction of the testament

as a whole. Unless the Court can see some indication of an inten-

tion 'that accrued shares shall accrue as well as the original shares,

only the original shares will accrue (^Ex parte West (1784) i Bro.

C. C. 575; Goodwin v. Finlayson (1850) 25 Beav. 65; Dutton v.

Crowdy (1863) 33 Beav. 272).]

(c) Felly. Biddolph (1875) L. R. 10 C. P. 701.

In re Coleman (1876) 4 Ch. D. 165

In re Jackson (1883) 25 Ch. D. 162.

2038. If a devise has been made to a devisee for an Devises of

estate tail, or an estate in quasi-entail, and the devisee "'"'" '"'

predeceases the testator, leaving issue w^ho survive the

testator and are inheritable under the entail, the de-

vise does not lapse, but takes effect as if the devisee

had died immediately after the testator; unless a con-

trary intention appears by the testament.

Wills Act, 1837, s. 32.

[By 'inheritable' issue is, presumably, meant issue capable of in-

heriting. In the case provided for by this §, the issue must neces-

sarily benefit by the devise ; because the original devisee cannot

affect the estate by his testament.]

2039. If a testator, when he gave a legacy or Gifts to

made a devise, intended to discharge a moral obliga-
•{^f''^^"^^''

tion, w^hether legally binding or not, and if that obli-

gation still exists at the testator's death, the death of

the legatee or devisee before the testator vv^ill not

cause the legacy to lapse.
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Philip! V. Philips (1844) 3 Ha. 281.

Re Sowerby (1856) 2 K. & J. 630.

Stevens v. King [1904] 2 Ch. 30.

[The cases all refer to legacies or testamentary appointments of

personalty; but there seems no reason why the same principle

should not apply to a devise. Where the doctrine . applies, the

property bequeathed or devised goes to the representatives of the

original legatee or devisee, as part of the latter's assets {^Stevens v.

King^ ubi sup.).']

Donatio

mortis causa

2040. A person who is suffering from illness may
make a donatio mortis causa in contemplation of his

death through the illness from which he is suffer-

ing ;
W and it is not necessary, in order to render the

gift effectual, that he should believe that he will die

of such illness. f*") He cannot make such a gift in

contemplation of suicide. (')

(a) Duffieldv. Elwes (1827) i Bligh, N. S., 497.
Stanilandv. Wil/ott ^iS^z) 3 Mac. & G. 664.

Cain v. Moan [1896] 2 Q. B., at p. 286.

(b) Cain v. Moon, ubi sup., at p. 286.

(c) Agnew v. Belfast Banking Co. [1896] 2 Ir. R. 204.

\^uiere : can a good donatio mortis causa be made in view of the

donor's death through a contemplated accident, as distinct from an
illness .?]

Intention of

gift

2041. In every donatio mortis causa there must be

an intention to make an immediate gift,W subject to

the conditions (i) that the title to the property given

shall not pass absolutely to the donee till the death

of the donor,('') and (ii) that, if the donor resumes
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possession of the subject-matter of the giftj^") or re-

covers from the illness in contemplation of which

the gift was made,W the gift shall be void. In the

last case, the donee till re-delivery holds the property

as trustee for the donor.

W

(a) In re Patterson's Estate (1864) 4 De G. J. & S. 42Z.
(b) Tate V. Hubert (1793) 2 Ves. Jr., at p. 119.

(c) Bunnw. Markham (18 16) 7 Taunt., at pp. 231, 232, /^r Gibbs, C. J.

Cant V. Gregory (1894) ^ T. L. R. 584.
(d) Tate V. Leithead (1854) Kay, at p. 662.

(e) Stanilandy. Willott (1852) 2 Mac. & G. 664.

2042. A donatio mortis causa will not be valid until Necessity

the subject-matter of the gift is actually delivered by

the donor W or his agent C') to the donee or his agent,W

with intent to pass the ownership.W A bailment to

the donee, followed subsequently by a statement that

the thing bailed is to be the property of the donee in

the case of donor's death through the illness from

which he is suffering, is a sufficient delivery for this

purpose.W

(a) Ward V, Turner (1752) 2 Ves. Sen., at p. 442.

Re Wasserberg [1915] i Ch. 915.

(b) Miller v. Miller (1735) 3 P. Wms. 356.

In re Beaumont [1902] i Ch., at p. 896.

(c) Farquharson v. Cave (1846) 2 Coll., at pp. 367, 368.

(d) Solicitor to the Treasury v. Lezeis [1900] 2 Ch. 8iz.

(e) Cain v. Moon [1896] 2 Q. B. 238.

[A delivery which, though it does not pass the property, evinces

unmistakeabiy the intention of the donor to pass the property to

the donee, entitles the latter to apply to a Court of Equity to

complete the gift {Duffield v. Elwes (1827) i Bligh, N. S., at pp.

543-4; Re Dillon (1890) 44 Ch. D., at p. 83, per Lindley,

L. J.)-]
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Gifts of 2043. A chose in action may be the subject of

action
^ donatio mortis causa. If the chose in action is a

negotiable instrument, its delivery to the donee will

be sufficient for the purposes of § 2042 ;
^^^ even

though it is payable to order and not indorsed. C") If

the chose in action is not embodied in a negoti-

able infjtrument, the delivery of a document which

acknowledges the receipt of' a sum of money pay-

able to the donor, expresses the terms on which

it is payable, and shows what is the contract be-

tween the donor and the party liable to him, will be

sufficient/'')

(a) Miller v. Miller (1735) 3 P. Wms. 356 (bank notes),

(b)- In re Mead (1880) 15 Ch. D. 651 (bills of exch-ange).

Vealy, Veal (1859) 27 Beav. 303 (promissory notes).

Rolhy. Pearce (1877) ^ Ch. D. 730.

Clement v. Cheesman (1884) 27 Ch.- D.

631.

Re Beaumont [1902] i Ch., at pp. 895,

897,
(c) In re Dillon (1890) 44 Ch. D., at p. 82.

In re Weston [1902] I Ch., at p. 685.

(cheque of a third

party or cheque of

the donor actually

negotiated)

[The following documents have been held to comply with this

test : — bankers' deposit notes {Re Dillon, ubi sup. ; Hudson v.

Spencer [19 10] 2 Ch. 285); bonds {Snellgrove v. Baily (1744) 3
Atk. 214); mortgage deeds {Duffield v. Elwes (1827) i Bligh,

N. S. 497) ; policies of insurance (^Jmis v. Witt (1863) 33 Beav.

619); Post Office Savings Bank books, as to the cash deposits

therein contained (7» re Weston [1902] I Ch. 680 ; In re An-
drews [1902] 2 Ch. 394); bonds payahle to bearer {Re Wasser-
berg [1915] I Ch. 195). On the other hand, the delivery of
a receipt is not sufficient {^Moore v. Darton (1851) 4 De G. &
Sm., at p. 530), unless the document is more than a receipt,

and contains the terms of the contract (/AzW.). Similarly, the de-

livery of an I. O. U. is not sufficient {Duckworth v. Lee [1899]
I I. R. 405)0
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2044. When the deUvery of a document does Delivery of

not, either at law or in equity, pass the property in
^^^^f

"^'"^ '^

the chose in action evidenced by it,W or when a doc-

ument is merely an authority given by the donor

which is revocable by his death,('') its delivery to

a donee will not be sufficient for the purposes of

§ 2042, ante.

'

(a) IVardy. Turner (1752) 2 Ves. Sen. 431 (receipts for South Sea

annuities).

Moore v. Moore (1874) L. R. 18 Eq. 474 (certificates of railway

stock).

In re Weston [1902] 1 Cii. 58o (certificates of Building Society

shares).

In re Andrews [1902] 2 Ch. 394 (certificate of investment in govern-

ment stock).

(b) Hewitt V. Kaye (1868) L. R. 6 Eq. 198. \ (cheques drawn by donor
In re Beak's Estate (i 872) L. R. I 3 Eq. I and not presented in his

489. j lifetime)

He Mead (1880) 15 C. D. 651 (cheque to withdraw deposit).

In re Beaumont [1902] i Ch. 889 (cheque drawn by deceased on
his account which was overdrawn, and not paid before his

death),

[The question whether a valid donatio mortis causa is made by

the delivery of any given document, which either creates or evi-

dences a chose in action, is difficult, because, in recognizing or

refusing to recognize such delivery as effectual for this pur-

pose, the Courts have not followed any one principle. The
principles upon which the Courts have recognized delivery as

effectual, are set out in § 2043 > ^'^^ ^^^ vagueness of the

test applied to non-negotiable choses in action obviously leaves

a good deal of uncertainty, in the case of any given docu-

ment which has not been adjudicated upon by the Courts. The
principles upon which the Courts have refused to recognize

delivery as effectual are dealt with in § 2044. They seem to be

(i) that, if a particular mode of transfer is prescribed by law,

nothing but that mode can have any effect at law or in equity

;

(ii) that a mere authority to pay (even though embodied in a docu-

ment, such as a cheque drawn by the donor on his bank) is not a

chose in action which admits of transfer, because the authority is

revoked by the donpr's death. .Of course, if a cheque comes into
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the hands of a third party who is a holder in due course, it is a

negotiable instrument, and is governed by the rules applicable to

such an instrument.]

Donatio

mortis causa

on trust

2045. A donatio mortis caush may be made to the

donee as trustee for another person, or for the carry-

ing out of particular purposes.

Blount V. Burrow (1792) 4 Bro. C. C, at p. 75.
Hills V. Hills (1 841) 8 M. & W, 401.

Does not

pass to

personal

representa-

tive of
owner

2046. The death of the donor of a donatio mortis

causa does not vest the property in the subject-matter

of such gift in his representative, but perfects the title

of the donee ; W and no assent on the part of the rep-

resentative is required to complete the gift.W But

the property given may be taken to pay the creditors

of-the deceased, in the event of a deficiency of the

donor's assets.

W

(a) Tate v. Hiliert (1793) 2 Ves., at p. 120.

(b) IM.
(c) Tate V. Leithead (1852) Kay, at p. 659.
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BOOK V
SUCCESSION (continued)

SECTION II

INTESTATE SUCCESSION

TITLE I — GENERAL

2047. Subject to Sect. Ill, Tit. II, and to the Different

claims of his creditors, all the property belonging: to '^^""'^ '-^

1 _
i ' _

o o successors

a deceased person in his own right which has not

been effectively disposed of by his testament (if any),

and which is not extinguished by his death, passes

by the rules of intestate succession to his heirs,W next

of kin,('') or husband or wife respectively.W In so

far as there is a failure of such persons, it passes (being

real estate) by escheat, or (being personal estate) as

bona vacantiaS-^^

(a) Post, Title II.

(b) Post, Title III.

(c) Post, Title IV.

(d) Post, Title V.

[This Section deals exclusively with property which belonged to

the deceased in his own right. Property belonging to him in a

fiduciary or representative capacity passes according to the rules

stated in the Sections dealing with such capacity.]
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Succession by 2048. It IS doubtful whether the rule that a per-

^inzdeath'
^°^ proved to have caused the death of a testator by

an act which is a criminal offence cannot claim any

benefit under the testament [ante. Sect. I, Tit. IV,

§ 2019) is applicable also to intestate succession.

Re Houghton [191 5] z Ch. 173.

Title of 2049. Where a beneficiary takes property of a

beneficiary deceased persott as heir or next of kin through the

personal representative of the deceased [post, Sect. Ill,

Tit. II), he cannot require a conveyance or payment

by the representative until the expiry of a year from

the decease [post. Tit. II, § 2060).

Statute of Distribution (1670) s. 8.

Land Transfer Act, 1897, s. 3 (z).

Cooper y. Cooper (1874) L. R. 7 H. L., at p. 65,/i^r Lord Cairns, C.
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TITLE II — INHERITANCE OF REAL
ESTATE

2050. The undisposed of real estate {ante, Bk. I, common

Sect. II, § '27) to which a deceased person was solely ^f^ f"^
, '

. ,

' local custom

and beneficially entitled at his decease passes (subject

to Title IV, post, and to payment of his debts) ac-

cording to the rules of inheritance either of the

common law (as amended by statute) or of the local

custom, (^) Generally speaking, all socage interests of

inheritance pass according to the rules of the com-

mon law (^) (as amended by statute), and all copyhold

and customary interests of inheritance according to

the rule of the local custom.W But socage interests

may (as respects the inheritance thereof) be gov-

erned by the rules of local custom. ('^) Whether they

are so governed, is a question of fact for the jury;

but there is a presumption that all socage interests in

Kent are subject to the custom of gavelkind.^

(a) Inheritance Act, 1833,5. i.

Administration of Estates Act, 1833.

Re Hughes [1916] \ Cli. 493.

[The interest of a joint tenant passes on his death to the other

joint tenants or tenant, not to his heir {ante. Bit. Ill, Sect. VI,

Tit. II, § 1753).]

(b) These rules extend not only to estates in the technical sense, but to

possibilities, rights, titles, and other minor interests, legal or equi-

table (Inheritance Act, 1833, s. i).

(c) But where the custom is silent, copyholds descend according to

common law rules (Denn v. Spray (1786) I T. R., at p. 474,
per Ashurst, J.).
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(d) The most common of these variations is that of gavelkind, by which

estates of inheritance descend equally to all males in the same

degree (Litt., s. 210).

(e) Litt., s. 2 10.

Re Chemweth [1902] 2 Ch. 488.

[' Real estate,' for the purposes of this Title, includes not only

real estate in the ordinary meaning of the term {ante^ Bk. I, Sect. II,

§ 37) but also personal property which, by reason of the equitable

doctrine of Conversion (/>«*, Sect. Ill, Tit. Ill, §§ 2134—2140),
is deemed for such purposes to be real estate (Inheritance Act,

1833, s. I).]

Bastard

cannot in-

herit

2051. No person can inherit real estate in Eng-

land unless he was born in lawful wedlock ;
(*) nor

can any one, except his lawful issue, inherit real

estate from a person not so born.^'')

(a) Doe V. Vardill (1835) 2 CI. & F. 571; (1840) 7 CI. & F. 895.

[The result of this rule is, that a person born out of wedlock,

though he may be legitimated for most purposes by the subsequent

marriage of his parents (^^ G«0(//«a«'j Trusts {\%%i) i7Ch.D. 266),

cannot inherit English real estate, except from his owtl legitimate

issue.]

(b) Re Don (1857) 4 Drew. 194.

[Probably the rule in the text does not apply to succession to

leaseholds (Dicey, Conflict of Laws (2nd ed.), at p. 487).]

Descent

traced first

from 'fur-

chaser
'

2052. Subject to Bk. Ill, Sect. XVI, Tit. IV,

§ 1764, ante (co-parcenary), descent is in all cases

traced in the first instance from the purchaser,W i. e.

from the person who last acquired the estate other-

wise than by descent, or by any escheat, partition, or

enclosure, by the effect of which the estate became
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part of, or descendible in the same manner as, other

real estate acquired by descent. (^) But if there is a

total failure of the heirs of the purchaser, or if any

real estate is descendible as if an ancestor had been

the purchaser thereof and there is a total failure of

the heirs of such ancestor, descent is then traced from

the person last entitled to the estate, as if he had

been the purchaser.

W

(a) Inheritance Act, 1833, '• ^^

[In the language of the common law, ' descent ' included inherit-

ance by collaterals, as well as by issue ; and the Inheritance Act
extended the scope of the term to inheritance by ancestors.]

(b) Ibid., s. I.

[The rule applies to copyholds and other customary tenures as

well as to socage {Muggleton v. Barnett (1857) 2 H. & N. 653).].

(c) Law of Property Amendment Act, 1859, s. 19.

[An obvious effect of this enactment is to enable a woman to

inherit real estate from her issue, though they have inherited it from

her husband. She could not, of course, inherit directly from her

husband as such.]

2053. It is a presumption of law that, for the Presump-

purpose of tracing descent, any person entitled to the l""Xj«

estate was a purchaser, until it is proved that he ac-

quired it by inheritance.

Inheritance Act, 1833, s. 2.

2054. A devise to the testator's heir, and an assur- Double

ance to the assuror or his heirs, if taking effect after
'"^
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1833, constitute the testator's heir or the assuror

respectively a purchaser for the purposes of § 2052;

and a limitation to the heirs or heirs of the body of

any person, made after 1833, constitutes that person

a purchaser for similar purposes.

Inheritance Act, 1833, ss. 3, 4."

' [It is not uncomnnon, in a strict settlement of real estate, for the

ultimate limitation to be in favour of the'settlor's ' right heirs ' ; and,

if no such ultimate limitation is expressed, and there is an undis-

posed of interest, it will result to the settlor. In either of these

events, the descent is ' broken ' ; and the settlor, though in fact he

had inherited the estate, becomes a purchaser for the purposes of

, future descent,]

Descent to
" 2055. Socage interests of inheritance descend in

the first instance to the issue of the purchaser in infi-

nitum; the nearer degree excluding the remoter,

except that the issue of any deceased person represent

their ancestor in infinitum.

Co. Litt. I o b.

Bl. Comm. II, Z17.

But:—
(i) male issue exclude female in the same

degree; and

Co. Litt. 10 b.

Hale, History of the Common Law (ed. 1794)1 II, 116,

(ii) among males in thesamedegree, the elder ex-

cludes the younger, though females in the

same degree inherit equally as coparceners.

Litt. s. 5.

Co. Litt. 14 a.

Hale, op. cit., II, 119.
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2056. In the descent of an estate in tail male [ante. Descent of

Bk. Ill, Sect. I, Tit. Ill, § 1054) all females and '''"*'' '"'^

their issue are excluded ; and in the descent of an

estate in tail female [ibid.^ all males and their issue

are excluded.

Litt. ss. 23, 24.

Co. Litt. 24 b, 25.

[Of course, estates tail can only descend to the issue of the donee

(purchaser), not to his ancestors or collaterals (see Bk. Ill, Sect. I,

Tit. Ill, § 1054).]

2057. On failure of the issue of the purchaser, a Descent on

socage interest in fee simple descends to the nearest
i/^^^^

lineal ancestor of the purchaser and his issue in infi-

nitum, according to the rules laid down in § 2055,

anteSf^ But all paternal ancestors and their issue are

preferred to all maternal ancestors and their issue;

and, among paternal and maternal ancestors respec-

tively, all male ancestors and their issue are preferred

to all female ancestors and their issue, ('') while, among

female ancestors, paternal or maternal, the mother

of the more remote male ancestor, and her issue, are

preferred to the mother of the less remote and her

issue. ('^^

(a) Inheritance Act, 1833, s. 6.

(b) Ibid., s. 7.

(c) Ibid., s. 8.

[The rules laid down in the above §, which were introduced by

the Inheritance Act of 1833, virtually abolish direct collateral in-

heritance altogether ; collateral relatives inheriting only as represent-

ing the common ancestor. This principle is, indeed, expressly
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enacted in the case of brothers and sisters (Inheritance Act, 1833,
s. 5). Of course relatives by affinity (marriage) have no rights

of inheritance.]

Descent 2058. Collateral relatives of the half blood to the

*hlood
purchaser may inherit under § 2057; but they in-

herit only next after relatives of the whole blood

(male or female) in the same degree, and their issue.

Inheritance Act, 1833, s. g.

[
[The application of this rule leads to different results, according

to whether the common ancestor is a male or a female. Where the
^ common ancestor is a male, the whole blood collaterals of the same

degree as the half blood take after and as representing him, and the half

blood collaterals rank next after them; where the common ancestor

is a female, the whole blood collaterals come before her, as represent-

ing their deceased male ancestor, and the half blood represent, and
' therefore take after, her {ibid.). This is the explanation of the rule

\

(apparently arbitrary) stated in s. 9 of the Inheritance Act, that " the

brother of the half blood on the part of the father shall inherit next
' after the sisters of the whole blood on the part of the father and

their issue, and the brother of the half blood on the part of the
' mother shall inherit next after the mother."]

Extent 2059. The existence and extent of a local custom
of local

of in-heritance contrary to the common law are ques-

tions of fact for the jury;W and proof of a local

custom affecting descent in a nearer degree is no
' proof that a similar custom affects a remoter. (^)

(a) Re Chenoweth [1902] z Ch. 488.
(b) Muggleton \ . Burnett (\i'^i') z H. &N.,atp. 661, /^r Crompton, J.

[But gavelkind is not, at any rate in Kentj a local custom contrary

to the common law for this purpose {Re Chenoweth., ubi sup,).]
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2060. The claim of the heir to a socage W fee Rights of

simple interest (b) or an equitable fee simple in copy-
^"^''""^

f

hold or customary lands W is subject to the estate or a^e

interest of the personal representative of the deceased

in whom the estate becomes vested on his death for

purposes of administration [post. Sect. Ill, Tit. II).W
But, subject to the claims of the deceased's creditors,

the personal representative may at any time after the

decease, convey such interest to the person entitled as

heir; and, if he fails to do so, the Court may, at the

expiry of one year from the decease, on the appli-

cation of the heir, order such a conveyance to be

made.(«)

(a) Copyholds and customary freeholds which require conveyance to a

purchaser by surrender and admittance do not pass to the personal

representative of the deceased (Land Transfer Act, 1 897, s. i (4)).
(b) It is assumed (though the Act is silent on the point) that estates tail

do not pass to the personal representative of the deceased owner;
because they are not assets for payment of his debts.

(c) Somerville's and Turner's C. [1903] z Ch. 583.

(d) Land Transfer Act, 1897, s. i (i).

[Apparently even the special occupant of an estate pur autre vie

claims through the personal representative by virtue of the Land
Transfer Act, 1897, s. i {fast. Sect. Ill, Tit. Ill, § 2126).]

(e) Ibid., s. 3 (z).

2061. For the purposes of this Title, an estate pur special

autre vie is real estate if, on the decease of the tenant, """f"'

it stands limited to his heirs or the heirs of his body,

and the tenant dies leaving an heir of the class de-
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scribed in the limitation {ante, Bk. Ill, Sect. I, Tit.

IV, § 1082).

Wills Act, 1837, s. 6.

mipottsv. James (1784) 3 Doug. 425.

Re Mk/ie/l [i8g2] 2 Ch. 87.

E. of Mount- Cashell^. More-Smyth [1896] A. C. 158.

[The question whether an estate pur autre vie stands limited to

the heirs of the tenant is settled by the terms of the conveyance to

hirn, and not by the terms of the original creation {E^ of Mount-
Cashell v. More-Smyth^ ubi sup., at p. 161, per Lord Davey). But,

of course, where that conveyance is a testament, the rule prevails

that technical words are not necessary {Re Sheppard \i^(j'j~\ 2 Ch.,

at p. 69, per Romer, J.) ; though there must be some evidence in

the language of the testament to show that the testator intended the

estate to pass as real estate {Re Inman [1903] i Ch. 241).]

Deaths be- 2062. The rules laid down in this Title do not
"«

^ 34 govern descent arising on deaths which took place

before ist January, 1834;^^) and a limitation in an

assurance which took effect before that date to the

heir or heirs of any person by way of purchase, will

be construed in accordance with the law as it stood

at the passing of the Inheritance Act, i833.('')

(a) Inheritance Act, 1833, s. il.

(b) Ibid., s. 12

[Before the passing of the Inheritance Act, a devise to the testa-

tor's heir was inoperative; and the heir took by descent, not by
purchase.]
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ESTATE

2063. Subject to § 2065, post, and to Tit. IV, the statutes

undisposed of personal estate {ante, Bk. I, Sect. II, "f^""''-

§ 38) of a deceased person passes (after payment of

his debts) to his or her next of kin, according to the

rules laid down by the Statutes of Distribution.W For

this purpose, personal estate not expressly disposed of

by a testament is, though vested in executors, regarded

as undisposed of; unless the testament contains an

indication that the executors are to hold it bene-

ficially.(b)

(a) Statute of Distribution (1670).
I Jac. II (1685), c. 17. (Apparently there is no official short title

for this Act.)

Re Hughes [191 6] 1 Ch., at p. 500, per Younger, J.

[Local customs governing the distribution of personal estate on

intestacy were abolished by the Act for the Uniform Administration

of Intestates' Estates, 1 856, which, though repealed by the Statute

Law Revision Act, 1892, has not lost its effect for the purpose.

There are certain statutory provisions by which the naval and mili-

tary authorities, and the Board of Trade, may dispose in special

ways of the effects of deceased sailors, soldiers, and merchant seamen

respectively ; but these are not of sufficient general interest to

warrant detailed statement.]

(b) Executors Act, 1830.

[If the property is bequeathed to the executors, this Act does not

apply; and the Court must decide, upon the construction of the

will, whether the executors were intended to take beneficially, or not

{Williams V. Jrkle (1875) L. R. 7 H. L. 606).]
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Domicile 2064. The devolution of the personal estate

of a deceased intestate, in so far as it is gov-

erned by the law of succession/^) is governed by

the law of succession of the deceased's domicile

at the time of his decease ('') {ante, Bk. I, Tit. I,

§§ 4-1
1 )•

(a) Re Barnett's Trusts [1902] I Ch. 847.
(b) Re Goodman's Trusts (1881) 17 Ch. D. 266/

_

Re Aganoor's Trusts (1895) 64 L. J. Ch. 521!

[A change in the law of the deceased's domicile made subsequently

to his decease, will not, therefore, affect the rights of his successors

{Re Aganoor^ uhi sup.).^

Rules of

distribution

2065. If the deceased leaves a widow and chil-

dren, the widow takes one third of his undis-

posed of personal estate, and the children (subject

to §§ 2066 and 2067) two thirds equally be-

tween them.(*) If the deceased leaves a widow
but no children, the widow (subject to Tit. IV,

§ 2079, post) takes one moiety of his personal

estate. C^) If he leaves children but no widow,

the children (subject to §§ 2066 and 2070) take

the whole of his personal estate equally between

them.(=) If the deceased leaves no widow or chil-

dren, or, if he leave? a widow, in so far as the

claims of the widow do not extend, the undis-

posed of personal estate of the deceased is (subject

to §§ 2066-2068) divided equally amongst the per-

sons in the nearest degree of kindred to the de-
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ceased, however remote, living at the time of his

decease, per capitaS^^

(a) Statute of Distribution (1670) s.. 3.

(b) Ibid., ad fin. _ '

(c) Ibid.

(d) Ibid.

[It is a general rule that persons claiming under an intestacy in

their own right take per capita; those claiming by right of repre-

sentation, ^^r^^/r/iw {Re Ross' Trusts (1871) L. R. 13 Eq., at p. 293,
per Wickens, V. C.).]

2066. For the purposes of § 2065, issue of de- Represen-

ceased children of the intestate represent their deceased 'jg""Jj

ancestors per stirpes ;'^^^ and, where there is any sur- kindred

viving brother or sister of the intestate, the children

of a deceased brother or sister represent their parent

per stirpes. '^'^ But, subject to these provisions, there

is no representation of deceased kindred in distri-

bution.

W

(a) Statute of Distribution (1670) s. 3 (z).

Re Natt (1888) 37 Ch. D. 517.

[In this case the right of representation is not confined to the

children of deceased children, but extends to the issue of deceased

children indefinitely [Carter v. Crawley (1683) T. Raym., at p. 500,

per Sir T. Raymond, J.; Re Ross' Trusts (187 1) L. R. 13 Eq.

286). But the widows of deceased issue have no claim by intestacy

on the estate of the intestate (^Price v. Strange (1820) 6 Madd., at

p. 162, ^i?r« Leach, V. C.).]

(b) Statute of Distribution (1670) s. 4. (But not remoter issue (Pirw'x

Case (1692) 1 P. Wms. 25; Carter \. Crawley, ubi sup.).)

[Thus nephews ^nd nieces do not take as representing their de-

ceased parents, unless a brother or sister of the intestate survives
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him {Walsh v. Walsh (1695) Pre. Ch. 54; Lhydy. Tench (1750)
2 Ves. Sen. 212).]

(c) Statute of Distribution (1670) s. 4.

Carter v. Qrawley, ubi slip. (Opinion of Doctors' Commons).

Parental 2067. The father of the intestate excludes the

^*^ '^

mother entirely ;.(^) and, if the father of the intestate

has predeceased him, the mother shares equally with

the brothers and sisters of the deceased, and with the

children [per stirpes") of such of them as have prede-

ceased the intestate, if any/'')

(a) Blackborough v. Davis (1701) i P. Wms., at p. 48, per Holt, C.J.

[Probably this rule was merely the consequence of the principle

of the common law, which would at once have vested any personal

,
estate acquired by the mother in her husband. But it would appear

to have survived the Married Women's Property Acts.]

(b) I Jac. II (1685) c. 17, s. 7.

[The words of the statute appear to confer on the mother, the

brothers and sisters, and the 'representatives' of brothers and sisters,

of an intestate, a right to succeed if the intestate leaves no wife or

children ; but it has been decided that, though there is no wife, the

section applies; but onlyifthere are no issue of the intestate (Keylwayy,

Keylway{i']zb) 2 P. Wms. 344; Stanley -v. Stanley [i-j-^c,) i Atic.455).

But the word ' representatives' includes only the children of deceased

brothers and sisters, not remoter issue {Stanley v. Stanley^ ubi sup., p.

457). Under s. 4 of the statute of 1670, children of deceased brothers

and sisters can only take if a brother or sister of the intestate survives

(ante., § 2066, n. (b)); but, under this statute, such children take,

whether or not a brother or sister survives {Stanley v. Stanley., ubi sup.).

Of course if the intestate leaves no issue and no brothers or sisters or

children of brothers or sisters, the mother (subject to the claim of the

widow, if any) takes all as next of kin {Stanley v. Stanley., ubi sup.., at

p. 457, per Lord Hardwicke, C.).]

Mode ofreck- 2068. For the purposes of § 2065, degrees of kin-

'opkindra"
^^^^ ^^^ Computed by reckoning up from the intes-
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tate to the common ancestor, and from the common
ancestor down to the claimant, and counting each

step a degree.^ But grandparents are postponed to

brothers and sisters of the intestate. (^)

(a) Mentney v. Petty (1722) Pre. Ch. 593.
Thomas v. Ketteriche (1749) i Ves. Sen. 333.
Lloyd V. Tench (1750) 2 Ves. Sen., at p. 214, per Sir John

Strange, M. R.

[This is the method of the Civil as distinct from the Canon
Law.]

(b) Evelyn v, Evelyn (1754) 3 Atk. 762.

\Semble^ a preference over grandparents is also given to nephews
and nieces taking by representation under § 2066, ante. Relatives

by affinity (marriage) are, of course, not kindred for the purposes

of succession.]

2069. In considering claims to intestate succession, No prefer-

no preference is given to age, nor (subject to § 2067) ""^]"l

"^^

sex ; (*) and collaterals of the half blood rank equally

with collaterals of the whole blood in the same

degree. C')

(a) Statute of Distribution (1670), passim.

Blackborough v. Davis (1701) i P. Wms., at p. 50, per Holt, C. J.

Moor V. Barham (1723) ibid., at p. 53.

(b) Crookev. Watt (1690) 2 Vern. 124.

Burnet v. Mann (1748) i Ves. Sen., at p. 157, per Lord Hard-

wicke, C.

Jessopp v. Watson (1833) l Myl. & K. 665.

2070. No child of the intestate to whom a portion ^Hotchpot'

(either in real estate or personal estate) (^^ has been

advanced by the intestate in his lifetime can claim
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I3IO SUCCESSION

any share under the Statutes of Distribution in the

personal estate of a father C') dying wholly intestate,

W

without bringing such advancement into account for

the benefit of the other children of the intestate, or

their representatives; ("^^ and the same rule applies to

the issue of such child claiming by representation

the share of their deceased ancestor who has been so

advanced. (^) But the rule has no application to an

heir at law in respect of any land coming to him

from the intestate by descent or otherwise;® and

[semble) it does not apply to the children of deceased

brothers and sisters ofthe intestate whose parents have

received benefits from the intestate in his lifetime. fe)

(a) Edwards v. Freeman (1727) 2 P. Wms., at p. 440, per Jekyll, M. R.

[Semble, any land settled on a child (other than the heir at law)

is a portion for this purpose (^Twisden v. Twisden (1804) 9 Ves.,

at p. 425, per Lord Eldon, C.).]

(b) Holt V. Frederick (1726) 2 P. Wms. 356.

(c) Vachellw. Jeffereys (1701) Pre. Ch. 170.

Cowperv. Scott (1731) 3 P. Wms. 119.

Re Roby [1908] i Ch. 71.

' [Therefore no provision made by the father's will need be

brought into account {Edwards v. Freeman, uhi sup,, at p. 440, per

Jekyll, M. R.).]

(d) Statute of Distribution (1670) s. 3.

(e) Proud -v. Turner (1729) 2 P. Wms. 560.

(f) Statute of Distribution (1670) s. 3,

[The heir at law, if a child of the intestate, must account for

personal estate advanced to him by his father {Kirkcudbright v.

Kirkcudbright (1802) 8 Ves. 51).]

(g) Re Gist [1906] I Ch. 58; affd. 2 Ch. 280.

[In this case the children of a deceased sister were held not bound
to account, even though the sums advanced to their parent were ad-
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vanced under an order of the Court which expressly directed that the

parent should do so. On the other hand, the sums were not advanced

as 'portions,' with regard to the nature of which, see ,ante^ Sect. I,

Tit. IV, §§ 2027, 2028. The benefit of hotchpot goes only to

the other children of the intestate or their representatives, not to

the intestate's widow {^Kirkcudbright v. Kirkcudbright, ubi sup.).^

2071. A person who leaves a testament which, what is

though prima facie regular, is wholly inoperative, is
''"'"'"^y

deemed to die wholly intestate for the purposes of

§ 2070 ;W but [semble) the fact that all the beneficial

dispositions of a testament fail has not that effect, if

the legal title to the testator's property is effectually

disposed of by the testament. C')

(a) Re Ford [1902] 2 Ch. 605.

[Here the will left everything to the testator's widow, appointing

her sole executrix; and she died before the. testator.]

(b) fValton v. Walton (1807) 14 Ves., at p. 324, per Grant, M. R.

2072. The provisions of Sect. I, Tit. IV, § 2017. Beneficiary

ante, apply to the case of a person entitled to a dis-
^"''""""'^

tributive share of the personal estate of an intestate.

Re CordioelPs Estate (1875) L. R. 20 Eq. 644.

Re Knapman (1880) 18 Ch. D. 300.

[To the authorities for § 2017 may now be added Re Dacre

[19 16] I Ch. 344.]

2073. A person claiming by intestacy a jhare of Beneficiary

the personal estate of a deceased person has no right
"'nil''"

to any specific chattel of the deceased.^*) But his

uu
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claim vests immediately on the intestate's, decease ;('^)

and even a declaration in the deceased's testament

that his next of kin shall not succeed to his undisposed

of personal estate will not deprive such persons of

their rights.

W

(a) Statute of Distribution (1670) s. 5.

Cooper V. Cooper (1874) L. R. 7 H. L., at p. 6^, per Lord Cairns, C.

[Presumably, th6 administrator has a legal rijght to insist on con-

verting the whole estate into money against the wishes of the next

of kin. ^uare : Would the Court, in the exercise of its equitable

jurisdiction, restrain an administrator from making an oppressive use

of this rig\t ? {Blake v. Bayne \i<^o'S\ A. C. 371).]

(b) Brown v. ^hore (1689), I Show. 25.

Brown v. Farndell (1690) Carth. 51.

Cooper V. Cooper, ubi sup.

Vanneck v. Benham [1917] i Ch. 60.

[Consequently, if the next of kin dies after the intestate but before

distribution of the estate, his rights pass to his representatives.]

(c) Johnson v. Johnson {lii^l) 4 Beav. 318.

[But, of course, where the evident intention of the testator in

excluding some or one of his next of kin is to bequeath the property

to the others, his intention will be followed (Bund v. Green (1879)
12 Ch. D. 819).]

General 2074. For the purposes of this Title, an estate
occupant

p^^ autre vie which is not limited to the heirs or the

heirs of the body of the tenant devolves as personal

estate.
^

Wills Act, 1837, s. 6.

E. of Mount- Cashelly. More-Smyth [1896] A, C. 158.!
Re Sheppard [1897] 2 Ch. 67.

Digitized by Microsoft®



TITLE IV— SUCCESSION BETWEEN HUS-
BAND AND WIFE

2075. Subject to § 2078, post, a man is entitled. Curtesy

on the death of his wife, to a life interest in any real

estate (legal or equitable) (^) held by common socage,

to which his wife was solely and beneficially entitled

at the time of her decease, for a present interest ca-

pable of passing by inheritance C') to her issue by him;

provided that (i) in fact such issue was born alive

during the marriage,W and (ii) the husband had, so

far as possible, ('^^ reduced the interest into possession

before her death. (=)

(a) Sweetapple v. Bindon (1705) 2 Vern. 536.'

Watts V. Ball (1708) I P, Wms. 108.

Casborne v. Scarfe (1737) i Atk. 603.

[The position of purely incorporeal hereditaments {ante^ Bk. Ill,

'

Sect. I, Tit. IX) is doubtful. Coke (Co. Litt. 29 a, 30 b) men-

tions advowsons, rents, and a right of common sans nombre, as sub-

ject to curtesy. Of course there can be no curtesy of an interest

Infuture (ibid. 29 a) ; but a freehold estate subject only to a term

of years is not an interest infuturo for this purpose {ante^ Bk. Ill,

Sect. I, Tit. VIII, § 1 167, and Co. Litt. 29 b).]

(b) The estate must be strictly inheritable by the issue; and if they take

by purchase under a limitation over on the death of the wife, there

is no curtesy [Sumner v. Partridge (1740) z Atk. 47). Semble,

therefore, there can be no curtesy of an estate pur autre vie

{Steady. Piatt (1853) 18 Beav. 50).

(c) The issue need not have survived the wife [Buckworth v. Thirkell

(1785) 3 Bos. & P. 652).

(d) Eager y. Furniva/l (1881) 17 Ch. D. iij.

U U 2
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(e) Litt., s. 35.

Co. Litt. 29, 30.

Hope V. Hope [1892] 2 Ch. 336.

[It is immaterial that the property was expressly settled to the

wife's separate use {Appleton v. Rowley (1869) L. R. 8 Eq. 139;
Cooper V. Macdonald (1877) 7 Ch. D. 288). And,*of course, a-

restraint on anticipation, which loses its effect on the wife's death,

cannot deprive the husband of his curtesy after that event {Cooper

V. Macdonald, ubi sup.). In lands subject to the custom of gavelkind,

the husband has (lintrl re-marriage) an estate by the curtesy of one

half; but issue by him need not have been born, provided that, if

born, they could have inherited from the wife (Co. Litt. 1 1 1 a, 30 a).

There are also variations from the common law rule in some bor-

oughs (Litt.^ si 166). In copyholds, the claim of the husband is

governed by the custom of the manor {BroT^n's Case (1581) 4 Rep.,

at fc>- 0.% a).]

Position of
tenant

2076. A tenant by the curtesy has all the rights

and liabilities of a tenant for life at the common law

or in equity/^) and has the statutory powers of leasing

of a tenant for life under the Settled Estates Act,

x877,('') and the statutbry powers of a tenant for life

under the Settled Land Acts, 1882-1890 ('=) {ante,

Bk. Ill, Sect. ,yI, Tit. II).

(a) BI. Comm.W, 122.

[For these rights and liabilities, see ante., Bk. Ill, Sect. I, Tit. IV.]

(b) Settled Estates Act, 1877, s. 46.
(c) Settled Land Act, 1882, s. 58 (viii).

Husband's 2077. Subject to § 2078, post, a man is entitled, in

*^wifl's^per-
^^ event of his wife's death, to all the corporeal per-

'analty sonal estate (including separate property) to which she
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BETWEEN HUSBAND AND WIFE 1315

died beneficially entitled, or in which she had an actual

beneficial interest, legal or equitable, at the time of

her decease, and which does not come to an end at

her decease.(^) To her choses in action [ante, Bk.

Ill, Sect. XIII) he becomes entitled on taking out

letters of administration to her estate, but {semble)

subject to her debts/^)

(a) Re Bellamy (1883) 25 Ch. D. 620.

Re Lambert (1888) 39 Ch. D. 626.

\Semble : though a husband's title to his wife's undisposed of cor-

poreal personal estate is complete by her death, he will, for practical

reasons, be obliged to take out letters of administration in respect of

it. (But see Surman v. Wharton [1891] i Q. B. 491.).]

(b) 31 Edw. Ill (1357) St. I, c. II.

Statute of Frauds (1677) s. 25.

[The husband's right to administration, being a beneficial right,

passes to his personal representatives, and even to his trustee in

bankruptcy {Dreiv v. Long (1853) 22 L. J. Ch. 717).]

2078. The rights described in §§ 2075,2076, 2077, m/e's

ante, are defeated wholly, or pro tanto, by :
—

^dhmiti n

(i) any disposition by the wife, either inter

vivos or by her testament;

Hope v. Hope [1892] 2 Ch., at p. 339, per Stirling, J.

[Of course, if the marriage took place before 1883, and the wife

had acquired the property before marriage, she would be incapable

of disposing of it without her husband's consent (Married Women's
Property Act, 1882, ss. 2, 5); unless it had been settled to her

separate use, in which case the rule in the text would apply (Cooper

V. Macdonald^ ubi sup., at pp. 295-6).]

(ii) a decree for the dissolution of the marriage

between the person claiming the prop-
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erty and the person whose property is

claimed

;

Wilkinson v. Gibson (1867) L. R. 4 Eq. 162.

[This was a case of the wife's reversionary personalty ; but the

reasoning and language apply with greater force to real estate and

personalty in possession (see especially pp. 168, i6g). The parties,

in fact, have ceased to be husband and wife.]

(iii) a decree for judicial separation between

similar parties, unless the parties have

again cohabited;

Matrimonial Causes Act, 1857, s. 25.

(iv) a protection or separation order pro-

nounced in favour of the wife, unless the

parties have again cohabited
;

Matrimonial Causes Act, 1857, s. 21.

Summary Jurisdiction (Married Women) Act, 1895, s. 5 (a).

[It seems doubtful whether a protection order under the former of

these two statutes excludes the husband from any property other

than that acquired by the wife since his desertion.]

(v) any effectual direction for payment of her

debts by the wife in her testament, even

though the property in question was re-

strained from anticipation during her

lifetime.

Sprange v. Lee [1908] i Ch. 4.24.

[Presumably, if the marriage took place before 1883, such a di-

rection would, apart from exceptional cases such as those described

in (ii), (iii), and (iv), only be effectual as regards property settled to

the separate use of the wife or acquired by her since 1882 (Mar-
ried Women's Property Act, 1882, s. 5). It seems doubtful how
far, in the absence of such a direction, the claim of the wife's cred-

itors would be preferred to the husband's curtesy. And there is
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BETWEEN HUSBAND AND WIFE 1317

little (if any) express authority for saying that the husband's claim

jure mariti to his wife's personal estate would be subject to her

debts; unless these could be enforced under the express provisions

of the Married Women's Property Acts (Act of 1882, ss. 14, 23;
1893,8. I; 5«r»/«« V. ^^ffr<o«[l89i] I Q. B. 491). But it has been

held that where the wife's property was in fact vested in executors,

they held in trust for the husband only after payment of her debts

{Re Lambert [1888] 39 Ch. D. 626). And see the remarks of

Neville, J., in Sprange v. Lee, ubi sup., at p. 432.]

2079. If a man dies wholly intestate,^ leaving a Widow's

widow but no issue, and his whole property, real and
\ia"J"^'^

persona], at the time of his decease, C') does not exceed

^500 in net value,W the whole of such property will

belong to his widow. ('^) Where the property of a

man dying wholly intestate (^) and without issue ex-

ceeds in net value ^^500,^ his widow will be entitled,

in priority to all other claimants by way of inherit-

ance or int€stacy, to a sum of ;^50o thereout, abso-

lutely and exclusively; and will have a charge for

such sum upon the real and personal estates of her

deceased husband, in proportion to their respective

values. (^) Such provision will be in addition and

without prejudice to her claims under the Statutes of

Distribution [ante. Tit. Ill, § 2065) and in respect

of dower {post, §§ 2080-2087).®

(a) Re Twigg's Estate [1892] i Ch. 579.

[But where a testator's will has become wholly inoperative by

lapse of all the beneficial dispositions and the death of all the ex-

ecutors in his lifetime, he will die wholly intestate for the purposes

of this § {Re Cuffe [1908] 2 Ch. 500).]

'

(b) Re Heath [1907] 2 Ch. 270.
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(c) The net value of the real estate will be the value calculated in man-

ner provided by the statute (s. 5) less any charges fhereon, and of

the personal estate the gross value (at the time of the intestate's

death) less- debts, funeral, and ' testamentary ' (i. e. administra-

tion) expenses of the intestate (s. 6 ; Tztiigg's Estate [i 892] i Ch.,

at p. 582, /^r Chitty, J.).

(d) Intestates Estates Act, i8go, s. i.

' [Presumably,, in spite of the language of the Act, the widow only

takes the beneficial interest ; the legal ownership vesting in the

representative or customary heir.]

(e) Hid., ss. 2, 3.

(f) Hid., s. 4.

[But of course the widow's claim to dower will be modified by

the diminution in the value of the deceased's rear estate caused by

the statutory charge in her favour {Re Charriere [i8g6] I Ch. 912).
Presumably, the same principle will apply to the personal estate. It

does not appear to have been yet decided whether the claims of the

widow under the statute will prevail against the claim of the Crown
to bona vacantia ; the Crown not being expressly bound by the statute.]

Dower 2080. Subject to §§ 2082 and 2084, the widow (''^

of a man who dies solely and beneficially entitled (^)

to any common socage real estate W in possession ("^^

(whether legal or equitable)/^) which issue of her by

him might have inherirted,(^) will be entitled to a life

interest in one third of such real estate by way of

dower ;(s) and such interest will [semble) take priority

over the unsecured debts of her husband. ('^^

(a) The present law only applies to widows married since 1833 (Dower
Act, 1833, s. 14). But the older law is now only of historical

importance.

,

(b) The Dower Act, 1833 (s. 3) expressly renders it unnecessary,

for purposes of a claim to dower, that the husband should have
obtained actual possession of the land. But the widow's claim
against an adverse possessor must be enforced within the period
during which the husband's claim might have been so enforced
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{ibid.'). The interest of a joint tenant, however, which passes by
survivorship, is not subject to dower (Co. Litt. 31b). The older

methods of barring dower were largely based on this rule.

(c) Claims to dower (or 'freebench') in copyholds are, semble, still

governed by the custom of the manor {Shaw v. Thompson (iS9S)

4 Rep. 30 b ; Smith v. Adams (1854) J De G. M. & G. 712) ;

and local custom (e. g. gavelkind) still occasionally regulates the

widow's claim to dower in socage. Gavelkind is, however,

for some purposes, within the Act of 1833 [Farley v. Bonham

(1861) 2 J. & H. 177).
(d) There can be no claim to dower out of a true reversion (ante, Bk. Ill,

Sect. I, Tit. VIII, § 1 167) or an interest infuturo ; because the

land could not have been set out by metes and bounds.

(e) Dower Act, 1833, s. 2.

(f) It is not necessary that it should be strictly an ' estate of inheritance

in possession,' if it is equal thereto (ibid., and Re Michel! [1892]
2 Ch. 87). It is submitted that the criterion stated in the text

is the correct one.

(g) Litt., s. 36.

[The amount of dower and freebench in copyhold and other

customary estates is fixed by the custom (Litt., s. 37). In gavel-

kind lands the widow gets a half, but only dum sola et casta (Co.

Litt. 33 b). The liability of incorporeal hereditaments (ante, Bk.

Ill, Sect. I, Tit. IX) to dower is not clear. But Coke enumerates

(Co. Litt. 32 a) certain franchises and freehold offices, tithes, com-
mons, fisheries, rents, and advowsons, as liable. And it has been de-

cided that a widow is entitled to dower out of shares in companies

which are real estate (Buckeridge v. Ingram (1795) 2 Ves. Jun. 652).]

(h) Spyer v. Hyatt (1855) 20 Beav., at p. 623, per Romilly, M. R.

Jonesv. Jones (1858) 4 K. &J., at pp. 1,66-7, per Wood, V. C.

[These cases are, strictly speaking, dicta only, as regards this

important point. But they were expressly followed by the High

Court in Ireland in Northern Bank v. McMackin [1909] i Ir. R.

374, notwithstanding the words of s. 5 of the Dower Act.]

2081. In practice a claim to dower is satisfied by Assignment

obtaining from the deceased's heir one third of the

annual rents and profits of the land subject to dower.W

But the dowress has a right to an assignment of one
UU3
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third in value of such land by the Court, and will then

be able to recover possession of it by ejectment. (^)

(a) Williams v. Thomas [1909] I Ch. 713. (where the modern practice

is fully explained).

[This method of satisfaction supersedes the old right of ' quaran-

tine' (Co. Litt. 32 b).]

(b) Bamfordv. Bamford (1845) 5 Ha. 203.

Williams v. Thomas, ubi sup. (The valuation will be as at the time

of the assignment, not the husband's decease.)

[If the land is sold by the personal representative of the deceased

(w^ith the w^idow^'s consent ?) the widow is not entitled to a lump
sum out of the purchase-money as compensation for dower, but

only to her proper share of the income {Re Wilson [1916] i Ch. 220).]

Timefor 2082. The claim of a widow to dower (previous to

assignment) is not barred by any Statute of Limita-

tion; but if she makes no claim for twelve years

from her husband's decease, the Court will refuse

her relief on the ground of laches.^*) The statutory

period begins to run against her as from the date of

the assignment; ('') and, in any case, only six years'

arrears of rents and profits can be recovered by her

against the heir.W

(a) Marshall^. Smith (1865) 5 Giff. 37, as interpreted by Williams v.

Thomas, ubi sup.

(b) Williams v. Thomas, ubi sup., at p. y2^,per Fletcher Moulton, L.J.

(c) Real Property Limitation Act, 1833, s. 41.

^.^ Bamford v. Bamford, ubi sup.

Position of 2083. A dowress has the rights and liabilities of a

tenant for life at the common law and in equity; W
and the powers of leasing conferred by s. 46 of the
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Settled Estates Act, 1877 [ante, Bk. Ill, Sect. VI,

Tit. II, § i49S).('')

(a) Bl. Comm. II, 122.

[For these powers and liabilities, see ante, Bk. Ill, Sect. I, Tit.

IV.]

(b) Settled Estates Act, 1877, s. 46.

[Semble: a dowress is not a 'tenant for life' for the purposes of the

Settled Land Acts.]

2084. A widow's claim to dower is barred (i. e. Barring of

defeated) by :
— ^'""''

(i) any absolute disposition of the estate out

of which it is claimed, by her husband

in his lifetime or by his testament;

Dower Act, 1833, s. 4.

(ii) any declaration in the deed by which the

estate was conveyed to her husband, or

in any deed executed by him, that his

widow should not be entitled to dower

out of such estate;

Ibid., s. 6.

[Apparently, the declaration need not be by the husband.]

(iii) any declaration in her husband's testament

that she shall not be entitled to dower

out of such estate or out of any of his

land;
Ibid., s. 7.

(iv) any devise by her husband to her, or for

her benefit, of any real estate out of which
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she would be entitled to claim dower if

the same were not so devised/^) or of

any interest therein/'') unless a contrary

intention is declared by the testament;

(a) Ibid., s. g.

(b) Thus, a devise of any such real estate on trust for sale, with a trust

for the widow of any part of the proceeds, will bar her right to

dower {Lacey v. Hill (1875) L. R. 19 Eq. 346; Thomas v.

Howell (1886) 34 Ch. D. 166).

(v) any settlement executed by the widow

(being then of full ageW) prior to her

marriage with the deceased, whereby pro-

vision was expressed ('') to be made for her

in lieu of her claim to dower ;
(=)

(a) Caruthers v. Caruthers (1794) 4 Bro. C. C, at p. 511, per Lord
Alvanley, M. R.

[Would a settlement made by her under the provisions of the

Infants Settlement Act, 1855 {ante., Bk. Ill, Sect. VII, Tit. I,

§ 1500) be deemed effectual for this purpose?]

(b) Vernon's Case (1572) Dyer, 317 a.

Charles v. Andrews (1725) 9 Mod. 151.

(c) Byhe V. Kendall (1852) 2 De Gex M. & G. Z09.

(vi) any reasonable provision made for her in

lieu of dower by any settlement made
prior to the marriage, even though she

was then under age

;

Caruthers v. Caruthers, ubi sup., at p. 513, per Lord Alvanley, M. R.

Corbet V. Corbet (1824) i Sim. & St. 612.

[The Statute of Uses (ss. 4, 5) laid down certain conditions as

to the validity of a pre-nuptial jointure as a bar of dower; and these

sections are explained by Coke in a well-known passage -(Co. Litt.

36 b). But Courts of Equity were inclined to accept provisions not

strictly complying with the statute, if they were reasonable {Dyke v.

Rendall, ubi sup.").]
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(vii) any provision accepted by a wife [semble,

of full age) married after 1882, during

the marriage, in lieu of dower;

Married Women's Property Act, 1882, ss. i, 2.

[A provision accepted during marriage in lieu of dower by a

woman married before 1882 is not binding on her; but she will be

required after her husband's death to elect between it and her claim

to dower (Statute of Uses, s. 7 ; Slatter v. Slatter (1833) i Yo. &
C. Ex. 36). As to election see ante. Sect. I, Tit. IV, §§ 2021-

2025.]

(viii) any joinder by the wife during the mar-

riage in any disposition by the husband,

for the purpose of releasing her claim to

dower;

Dawson v. Bank of Whitehaven (1877) 6 Ch. D. 218.

[In this case the marriage had taken place before 1833 (Dower Act);

and a release would now be unnecessary. Presumably, however, if

the marriage took place before 1883, the wife's release would only

be effectual if it were by deed acknowledged; though it is not stated

in Dawson v. Bank of Whitehaven that the wife's release was so

effected.]

(ix) a decree absolute for dissolution of the

marriage;

Framptony. Stephens (1882) zi Ch. D. 164.

[A decree of judicial separation has not that effect {ibid., at pp.

167-8, /.^r Fry, J.).]

(x) the voluntary leaving of her husband and

continuing adultery by the wife, unless

her husband has subsequently voluntarily

been reconciled to her.

Statute of Westminster II (1285) st. I, c. 34.

[The fact that the leaving of the husband was with the husband's,

consent {Hethrington v. Graham (1829) 6 Bing. 135), or caused by
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his cruelty [Woodward v. Dowse (1861) 10 C. B. N. S. 722; Bo-

stock V. Smith (1864) 34 Beav. 57) is immaterial for this purpose.]

J [The provisions of this § appear to extend generally to claims

of dower in gavelkind (^Farley v. Bonham (1861) 2 J. & H. 177).

But copyholds are not within the Dower Act (^Powdrell v. 'Jones

(1854) 2 Sm. & G. 407; Smith v. Adams (1854) 5 De G. M. &
G. 712); and it is said that, for even an ante-nuptial settlement

to deprive a widow of her freebench in copyholds, there must be a

clear intention to that effect in the settlement {Willis v. Willis

(i86s) 34 Beav. 340).]

Claims 2085. A widow's claim to dower at common law

2::;^ is subject to:-
(i) all partial estates and interests, and all

charges created by any disposition or tes-

tament of her husband;

Dower Act, 1833, s. 5.

(ii) all debts, incumbrances, contracts, and en-

gagements to which the estate out of

which it is claimed, is subject or liable;

Ibid.

[This provision does not, semble, postpone the widow's dower to

the unsecured debts of the husband, though these are now payable

out of his real estate [ante, § 2080). And it is the better opinion,

that if a widow joins in a mortgage of her deceased husband's estate,

she only postpones her claim to that of the mortgagee, unless an

intention to release it entirely appears {Meek v. Chamberlain (1881)
8 Q. B. D. 31, distinguishing Dawson v. Bank of Whitehaven, ubi

sup., which was decided on the old law).]

(iii) any conditions, restrictions, or directions

declared by the testament of her husband.

Ibid., s. 8.
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2086. A gift or bequest made by a husband to or Legacies

for the benefit of his widow out of his personal estate, ^^J*^

or out of any of his 'land' not liable to dower, (*) does

not defeat or prejudice her right to dower; unless a

contrary intention appears by the testament. ('')

(a) Presumably this means immovables to which dower does not attach

^ at common law or by custom, e. g. leaseholds or estates pur autre

vie, not real estate primafacie subject to dower which has been

conveyed to the husband with a declaration against dower {ante,

§ Z084 (ii)).

(b) Dower Act, 1833, s. 10.

2087. A Court of Equity will enforce a covenant Agreement

or agreement entered into by or on behalf of the
"J^J'^'""^

husband not to bar his wife's dower.

Ibid., s. 1 1.

2088. The claim of a widow to dower is in addi- Dower in

tion to her claim to a share of her husband's personal
^gtheTc"ial\

estate under the Statutes of Distribution (*) {ante. Tit.

Ill, § 2065) and (subject to § 2079, n.) to her claim

under the Intestates Estates Act, iSgo.^^)

(a) Couch V. Stratton (1799) 4 Ves. 391.

(b) Intestates Estates Act, 1 890, s. 4.

Re Charriere [1896] 1 Ch. 912.
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TITLE V— SUCCESSION ON FAILURE OF
HEIRS AND NEXT OF KIN

Escheat 2089. When a person dies intestate and without

heirs (^) as to any fee simple interest/'') whether legal

or equitable, corporeal or incorporeal/^) to which he

is solely and beneficially entitled otherwise than as a

mortgagee/*^) the interest, subject to claims to dower

or curtesy {ante. Tit. IV), to the debts of the intes-

tate, (^) and to the interest (if any) of the deceased's

personal representative,® passes by escheat to the

next lord of the fee, and, failing him,fe) to the next

superior lord, and so on, and ultimately to the

Crown. (^)

(a) It will be remembered that if the heirs traced from the purchaser

fail, it is still possible that heirs traced from the deceased himself

may succeed {ante. Tit. II, § zojz).

(b) Estates tail and base fees {ante, Bk. Ill, Sect. I, Tit. Ill) do not

escheat, but come to an end, on failure of the heirs in tail, for the

benefit of the reversioner or remainderman. As to estates fur
autre vie^ see post, § 209 1

.

; (c) Intestates Estates Act, 1884, s. 4..

[Before this Act, the benefit of equitable interests for whleh no
claimant could be found was usually taken by the owners of the

legal estate .(5Kr^«j v. Wheate (1759) i W. Bl. 123).]

(d) This seems to be the construction placed on ss. 26 and 29 of the

Trustee Act, 1893. In any case the interest of the cestui que

trust or mortgagor could not be affected by an escheat of the in-

terest of the trustee or mortgagee.

(e) Administration of Estates Act, 1833.

Evans y. Brown (1842) 5 Beav. 114.
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[It seems a little doubtful how far the claim to an escheat by the

Crown, which is not expressly bound by the Act of 1833, will be

subject to payment of the deceased's debts {Goods of Ball [1902]
W.N. 226).]

(f) Land Transfer Act, 1897, s. 2 (i),

[Where the Crown takes by escheat, the estate does not pass to

the personal representative {Goods of Hartley [1899] P. 40).]

(g) Presumably, the title of any mesne lord not under disability will be

barred at the expiry of twelve years from the intestate's death,

but not sooner,

(h) Co. Litt. 13 a.

[Owing to the operation of the Statute ^ia Emptores (18 Edw. I

(1290) St. I, cc. 1-3), ante, Bk. Ill, Sect. I, Tit. II, § 1044, the

claims of mesne lords to escheat in socage have become rare ; and

it is difficult to see how any person but the Crown could claim under

the Act of 1884 {supra), for there can be no lord of an incorporeal

hereditament or an equitable interest. But, in the case of copyhold

or recently enfranchised estates {ante, Bk. Ill, Sect. I, Tit. V,

§1112 (i)), there is usually no difficulty in finding a mesne lord;

and the rights of such person to an escheat of enfranchised land are

expressly saved by the Copyhold Act, 1894, s. 21 (i) (b).]

2090. No grant of any interest alleged to be es- Grants of

cheated may be made by the Crown until an inquisi- "^„j

tion has been held and the title thereto found. Such

inquisition must find of whom the interest was held.

Escheat Procedure Act, 1887, s. 2 (2) (3) (5).

2091. When a person dies intestate as to any per- Bona

sonal estate (including an estate pur autre vie),^^^ and ^*"""*

there is no widow or next of kin or special occupant

who is entitled to claim such estate under the pro-
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visions of Titles II, III and IV, ante, such estate will pass

to the Crown 2&bona vacantia ; '^^ unless it is vested in the

executors of the deceased, and such executors are not

expressly or by implication excluded by the testament

of the deceased from taking it beneficially.

W

(a) It seems to be clear that an estate fur autre vie limited to a special

occupant passes as personalty if no special occupant can be found

(Wills Act, 1837, s. 6).

(b) Hensloe's Case (1600) 9 Rep. 38 b.

Dyke V. Waiford (1846) 5 Moo. P. C. 434.

[Of course it will be subject to payment of the deceased's debts,

for there is no surplus until such debts are paid {Kane v. Reynolds

(1854) 4 De G. M. & G., at p. 571, per Lord Cranworth, C.).]

(c) Executors Act, 1830, s. 2.

Russell V. Chwes (1846) 2 Coll. 648.

Re Bacon's Will (1886) 31 Ch. D. 460.

A. G. V. Jeffreys [1908] A. C. 411.

[Before the passing of the Executors Act, 1830, the presumption

was that executors took undisposed of residue even against next of

kin, unless evidence to the- contrary appeared in the will (see pre-

amble to the Act). The Act abolishes this presumption as regards

the next of kin, but not as regards the Crown. Where there are

no executors, semble, personal estate not effectively disposed of by

the will passes to the Crown as bana vacantia. This consequence

seems to follow from the wording of the preamble to the Executors

Act, 1830, which was itself based upon the old view, that there

was no true testament unless there was an executor (Lyndewode,
Provinclale, 172 (sub voc. Intestatis), 173 (sub voc. Voluntatem ulti-

mam) ; Swinburne, Testaments., Pt. I, § 3, par. 19).]
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SECTION III

ADMINISTRATION OF ASSETS

TITLE I — THE PERSONAL
REPRESENTATIVE

2092. A personal representative is either an ex- classes

ecutor, an administrator, or an executor de son tort. "f repre-

sentatives

2093. An executor is a personal representative Executor

appointed by testament to administer the estate of

the testator in accordance with the lawful directions

contained in the testament.

Farrington v. Knightley (1719) 1 P. Wms., at pp, S48-9.
Brownrigg v. Pike (1882) 7 P. D., at p. 64.

2094. An administrator is a personal representative Adminis-

appointed by the Probate, Divorce, and Admiralty
*''""''

Division of the High Court, (^) in the circumstances

described in §§ 2103, 2105-2108, to distribute the

estate of the deceased in accordance with the laWjC')

or with the terms of the deceased's testament, if

any.('=)

(a) 31 Edw. Ill (1357) St. I, I.. II.

21 Hen. VIII (1529) c. 5, s. 2.

Court of Probate Act, 1857, s. 4.

Judicature Act', 1873, s. 16.
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(b) 31 Edw. Ill (1357) St. I, c. II.

(c) An administrator cum testamento annexe {fost, § 2107) and an

administrator de bi,nis non administratis (jiost, § ZI03) may have

to follow the directions of a testament ; and a similar rule may
. apply to other limited grants of administration.

Executor

de son tort

2095. An executor de son tort is a person who,

without being either an executor or an administrator,

takes upon himself to do acts in relation to the prop-

erty of a deceased person which only an executor or

administrator has authority to do.

Peters v. Leeder (1878) 47 L. J. (Q. B.) 573.
Wentworth, Office of Executor (14th edn.) p. 320.

Appoint-

ment of

txecutor

2096. An executor is appointed either (i) expressly

by the testator in his testament or by another person

upon whom authority to do so has been conferred by

the testament, (^) or (ii) by implication, when on the

construction of the testament it appears that a person

has been given authority by the testator to pay debts

or to perform other functions appropriate to the office

of an executor.^"^) (* Executor according to the tenor.')

;
(a)r Goods of Deichman (1842) 3 Curt. 123.

[Such a person may nominate himself {Goods of Ryder (1861)
2 Sw. & Tr. 127).]

(b.) Goods ofPunchard (1872) L. R. 2 P. & M. 369.
Goods of Adamson (1875) L. R. 3 P. & M. 253.
Goods of Pryse [1904] P. 301.

Estate of Mackensie s[igog] P. 305,
Irtvin V. Caruth [19 16] P. 23.
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executor
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[If there is any doubt as to the identity of the person appointed,

the Court looics at the circumstances of the testator to decide

{Grant v. Grant (1869) L. R. 2 P. & M. 8), but will not admit
direct evidence of the testator's intention, except in a case of equivo-

cation, i. e. where the description in the will is equally applicable

to two or more persons {Estate of Hubbuck [1905] P. 129). The
same rule applies to the case of legatees {Re Ofner [1909] i Ch. 60),
and of devisees {Re Halston [1912] i Ch. 435). If the identity of

the person appointed cannot be established, the appointment is void

for uncertainty {Goods of Blackwell (1877) 2 P. D. 72).]

2097. Any person may be appointed an executor. Capacity

But if a lunatic (whether so found or not^^^), or an

infant, (•') is appointed sole executor, the Court will

make a grant of administration during the lunacy (•=)

or infancy ('*) to some other person. If a bankrupt is

appointed sole executor, or a sole executor becomes

bankrupt, the Court will appoint a receiver of the

deceased's estate ;W unless [semble] the testator knew

of the bankruptcy when he made his testament. (^

If a solvent executor, who is willing to act, is also

appointed, the Court will restrain the bankrupt from

acting, (s^ unless [semble) the testator was aware of his

bankruptcy. ('')

(a) Goods of Crump (i8zo) 3 Phill. 497.
Ex parte Evelyn (1833) z My. & K., at p. 4. , _

(b) Foxwist V. Tremain (i66g) i Mod. 47, per Twisden, J.

Good's of Marshall {\'&'^i>) I Curt. 297.

(c) Goods of Phillips (1824) 2 Add. 336 n. (b).

(d) Administration of Estates Act, 1798, s. 6.

[The age of majority for this purpose was formerly seventeen.

By s. 6 of this Act it is fixed at twenty-one. The Court's discre-

tion in making grants during lunacy or infancy is absolute {Goods of
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Hastings (1878) 4 P. D. 73; Goods of Gardiner (1884) 9 P. D.

66).]

(e) Re Hopkins (1881) 19 Ch. D. 61.

[Apparently this is a modern process {Hills y. Mills (i6gi)

I Salk. 36; ^. V. Raynes (1698) ib. 299.).]

(f) Staintonv. Carron Co. (1853) 18 Beav.,atp. i6i,/i?r Romilly, M. R.

(g) Bpvien V. Phillips [1897] i Ch. 174.

(h) Gladdon y. Stoneman (1808) I Madd. 143 n.

[A corporation can be appointed as an executor; but, if a corpo-

ration aggregate is appointed, it nominates a person to take adminis-

tration with the testament annexed (GWj of Darke (1859) I Sw. &
Tr. 516 ; Goods of Hunt \^i%(^(i] P. 288). A corporation sole (e.g.

The Public Trustee) can take a direct grant [Re Haynes (1842)

3 Curt. 75; Public Trustee Act, 1906, ss. i, 6 (i)).]

General
,

and special

executors

2098. The appointment of an executor may be

general, or it may be limited as to property,^*) as to

place, ('') or as to duration ;W or it may be made sub-

ject to a condition precedent, (^) or determinable upon

the happening of a condition subsequent. (^)

(a) Rose v. Bartlett (1632) Cro. Car., at p; 293.
Goods of Harris (1870) 2 P. & M. 83.

Irwin V. Caruth [1916] P. 23.

(b) Re Cohen's Executors [1902] 1 Ch., at p. 188.

Irwin V. Caruth, ubi sup. (executor according to the tenor).

(c) Graysbrook v. Fox (1565) Plowd., at fo. 279, per Weston, J.

Swinburne, Testaments, Pt. IV, § 17, par. I.

(d) Goods ofLangford (1867) L. R. i P. & M. 458.
Goods of Foster (1871) L. R. 2 P. & M. 304.

(e) Jennings and Gawer's Case (1589) Cro. Eliz. 219.

Bond V. Faikney (1757) 2 Ca. temp. Lee, 371. r

Goods of Lane (1864) 33 L. J. (P. M. & A.) 185.
'

Refusal

of office

2099. A person appointed executor may refuse the

ofRce; even though he has promised the testator to
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THE PERSONAL REPRESENTATIVE 1333

accept.^ If he will not decide whether to accept or

refuse, he may be cited by creditors or legatees before

the Court and compelled to decide. If he does not

appear when cited, he will be treated as if he had

refused. (^)

(a) Doyle V. BMe (1804) z Sch. & Lef., at p. 239.

[As to the method of refusal, see post, § 2102.

J

(b) Court of Probate Act, 1858,5. 16.

2100. An executor accepts office either by taking' Acceptance

out probate, (^) or by 'intermeddling' — i, e. doing acts^^
'-^^

which only an executor has authority to do.('') Nei-

ther an act of necessity,^ nor the collection of infor-

mation as to the condition of the estate, ('^) constitutes

acceptance of office.

(a) Mohamidu Mohideen Hadjiar v. Pitchey [1894] A. C. 437.

[A mere application for probate is not conclusive {ibid.).]

(b) Long V. Symes (1832) 3 Hagg. Eccl. 771 (advertising for creditors).

Vickers v. Bell (1864) 10 Jur. N. S. 376 (defending administration

suit).

Re Stevens [1897] i Ch. 422 (payment of interest to creditor).

(c) Long V. Symes, aii sup., per Sir John Nicholl.

(d) Godolphin, Orphan's Legacy (znd edn.), p. 102.

[An executor wishing to 'take out probate' must (i) carry into

the Probate Registry the original will and codicils (if any), along

with a copy engrossed on specially prepared paper; (ii) take the

executor's ' oath ' of office, which verifies the will and the testator's

death, and undertakes duly to administer the estate ; and (iii) make

an affidavit containing particulars of the testator's property for the

purpose of enabling the Inland Revenue Commissioners to calculate

the amount of the Death Duties payable. After the affidavit has

been passed at the Estate Duty Office, a ' grant ' of probate under
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the seal of the Court is annexed to the engrossed copy of the will

and codicils (if any) ; and the combined documents become, in effect,

the oiffici^l authority of the executor for performing the duties of his

oiBce. This is ' probate in common form,' and is sufficient if evei'y-

thing is jn order. But if the original will cannot be found, or there

is a dispute as to the genuineness or validity of the will which is set

up by the executor, it becomes necessary to 'establish' the will by

,' probate in solemn form,' which involves the formal proof of the

will before the Court and a jury (or the Court acting as a jury).]

No renunci-

ation after

acceptance

2101. An executor who has accepted office can-

not renounce probate/^) and can be compelled to

take a grant. ^''^

(a) Goods ofBadenach (1864) 3 Sw. & Tr. 465.
(b) Goods of Davis (i860) 4 Sw. & Tr. 213.

[There is an old authority for saying that acceptance cannot be as

to part of the estate; unless the appointment is limited in accord-

ance with § 2098, ante (Paul v. Moodie (1620) 2 Roll. Rep., at

p. 132).]

Renunci-

ation of
probate

2102. An executor refuses office by filing a renun-

ciation of probate (which need not be under seaU*^)

in the Court.C^) A renunciation of probate com-

pletely severs the connection of the person renouncing

with the estate; and the representation of the testator

devolves as if such person had never been appointed

executor.^ A renunciation cannot be retracted, ex-

cept by leave of the Court; ("^^ and the Court, in

granting or refusing leave, exercises an absolute

discretion. (^)

(a) Goods of Boyle (1864) 3 Sw. & Tr. 426.
(b) Goods of Morant (1874) L. R. 3 P. & M. 151.
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[Until the renunciation is filed, it is not absolutely binding (ibid.).

For an executor who will neither act nor renounce, see ante^ § 2099.]

(t) Court of Probate Act, 1857, s. 79.

(d) Me/ville V. Jncketill (1909) XXV T. L. R. 655.
(e) Goods of Gill (1873) L. R. 3 P. & M, 1 13.

Goods of Stiles [1898] P. 12.

2103. On the death of one of several executors Devolution

before the administration of the estate is complete,
'']f^p"""'"^'

his office devolves on the survivor or survivors ;
(*) and

on the death of a sole or a last surviving executor

w^ho has proved the testament, his office devolves

upon his executor.^'') If such sole surviving executor

dies intestate, or without having appointed an execu-

tor, the Court makes a grant of administration de

bonis non administratis of his testator.

W

(a) Flanders v. Clarke {}liti) 3 Atk., at p. 510.

(b) Wankford v. Wanltford (1700) 1 Salk., at pp. 305, 308, per Holt,

C.J.
(c) Ibid., at p. 305. (If the sole or surviving executor has not proved

the testament, a grant of administration cum testamento annexo is

made {ibid.') ; and for this and other cases in which such a grant

is made, see post, § 2107,)

[The general executor of a special executor (ante, § 2098) repre-

sents the latter's testator (Goods of Beer (1851) 2 Rob. Eccl. 349) ;

but the converse proposition does not hold {Goods of Bridget (1878)

4 P. D. 77). For the case of an executor who, after taking

out probate, becomes incapable of acting, or disappears, see post.

Tit. II, § 2124.J

2104. The office of executor or administrator Executor-

is not assignable ;W but, with the sanction of
'asfignlbie
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the Court, it may be transferred to the Public

Trustee. (^)

(a) Bedells. Constable (1664) Vaugh., at p. 182.

(b) Public Trustee Act, 1906, s. 6 (z).

Letters of
adminis-

tration

2105. When a person dies, leaving within the

jurisdiction of the Court (*) property which devolves

upon his personal representative, and leaving either

no testament, or no operative testament, C') the Court

makes a general grant of administration.

[Letters of administration (equivalent to the grant of probate to

an executor) are obtained by application to the Probate Registry by

the person deeming himself to be entitled. He must (i) make an

affidavit which states the necessary facts, including the grounds of the

applicant's claim ; (ii) make the Inland Revenue affidavit {ante^

§ 2100, n.) ; (iii) enter into a bond with a surety or sureties for the

due performafice of his office ; (iv) when the application is neces-

sitated by the testator's failure to appoint an executor, or the death

or refusal to act of the executors appointed, carry in the original will

and codicils (if any), and an engrossed copy thereof (/larf, § 2107).

I

The rules which will guide the Court in granting administration,

general or special, are stated in § 2106, />m^]

(a) Goods of Tucker (1864) 3 Sw. & Tr. 585.
(b) Re Ford [1902] 2 Ch. 605.

[A general grant of administration is also made when, an action

having been begun to set aside an alleged testament, the defendant

fails tQ appear {Goods of^ick [1899] P. 187) ; and when the execu-

tor of an alleged testament, being cited to produce it, fails to appear

{Goods of Dennis, ibid, 191).]

Order of
claim to

adminis-

tration

2106. The following persons are entitled to apply

to the Court for a general grant of administration

according to the following rules:—

•
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(i) A widower has the first right to be ap-

pointed administrator of his wife's prop-

erty [ante. Sect. II, Tit. IV", § 2077); but

if she has left real estate, the Court may
prefer her heir at law or make a joint

grant to the heir at law and the widower.

Land Transfer Act, 1897, s. z (4).

Goods of Ardern [1898] P. 147.
Goods of Roberts, ibid. 1 49.

[If husband and wife perish at the same time, grants are made to

their respective next of kin {Goods of Beynon [1901] P. 141).]

(ii) The widow and the next of kin of a de-

ceased person have an equal right to a

grant; and the Court may make it to either

or both.(*) But the Court usually makes

a grant to the widow ;(^) unless there is

good reason why it should not.('=)

(a) 21 Hen. VIII (1529) c. 5, s. 3.

(b) Webb V. Needham (1823) i Add. 494,
(c) Goods of Stevens [1898] P. 126.

(iii) In choosing amongst the next of Jcin, the

guiding principle adopted by the Court

is the interest of the estate.

Warwick v. Greville (1809) I Phill., at p. iz^, per Sir John Nicholl.

[For the numerous detailed rules which the Court has applied to

decide between the conflicting claims of the next of kin inter «, see

Williams, Executors (loth edn.), pp. 334-337.]

(iv) If there is real estate, the heir at law of

the deceased, if he is not one of his next
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of kin, is entitled to a grant equally with

the next of kin.

Land Transfer Act, 1897, s. 2 (4).

(v) If there is no next of kin, the Crown is

entitled to a grant of administration of the

personal estate of the deceased.

State V. Tyndall {ij'i']) z Lee, 394.
Treasury Solicitor Act, 1876, s, 2.

[The grant is limited to personal estate, as the Land Transfer

Act, 1897, does not bind the Crown (Goods ofHartley [i 899] P. 40).

If the deceased was resident in the Duchy of Lancaster, the grant is

made to the Solicitor to the Duchy (Treasury Solicitor Act, 1876,

s. 9 (i); Intestates Estates Act, 1884, s. 8) ; and if in Cornwall,

to the nominee of the Duke of Cornwall {^Solicitor to Duchy of Corn-

wall y. Canning (1880) 5 P. D. 114).]

(vi) The Public Trustee is considered by the

Court as entitled to a grant of administra-

tion equally with any other person or

class of persons; but he will be postponed

to the widower, widow, or next of kin

of the deceased, unless good cause is

shown to the contrary.

Public Trustee Act, 1906, s. 6 (i).

Public Trustee Rules, 191 z, R. 6 (i) (b).

(vii) If none of the persons above mentioned

are willing to take a grant, a grant may
be made to a creditor of the deceased.

Elme V. Da Costa (1791) i Phill.j at p. 177.

[Before such a grant is made, the Court generally requires all

other persons (except the Public Trustee) entitled to the grant to

be cited to accept or refuse {Goods of Barker (1837) i Curt. 592);
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though this requirement may be dispensed with, and a grant made
under rule (viii) below {Goods of Atherton [1692] P. 104).]

(viii) If the estate is insolvent, or if any other

special circumstances exist, the Court may
make a general or a limited grant to such

person as it thinks fit.

Court of Probate Act, 1857, s. 73. 1

[The consent of all the parties interested is not by itself sufficient

to induce the Court to exercise its powers under this section {Goods

ofRichardson (1871) L. R. 2 P. & M. 244), The question whether
such special circumstances exist as will induce the Court to exercise

its powers must be decided on the facts of each case as it arises

(see Goods of Moore [1892] P. 145; Goods of Jackson^ ibid. 257;
Goods of Trigg [1901] P. 42),]

2107. The Court will make a grant of admin- Adminis-

istration cum testamento annexo, if a testator has not '^1'/^" ,,

appointed an executor, expressly or by implication, annexed

by his testament ;W lor if an appointment of an ex-

ecutor fails to take effect by reason either of the death

of the executor before the testator, ^'^^ or before the

executor has proved the testament, (*=) or of his re-

nunciation or failure to appear w^hen cited to take

probate. ('^^

(a) Graysbrook v. Fox (1565) Plowd., at fo. 279.

Coke, 2 Inst. 397. >

(b) Pulkn V. Serjeant (1684-5) 2 Ch. Rep. 300.

Goods of McAuliffe [1895] P. 290.

(c) Wankfordv. Wankford {\'jo2) i Salk., at p. 308.

(d) Garrard \. Garrard (1871) 2 P. & M. 238.

[It may be necessary sometimes to make such a grant for a 'im-

ited period, e. g. if the executor appointed by the testament is not
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to take office till after a stated time from the death (Grayshrook v.

Fox, ubi sup., at fo. 279).]

Order of 2108. The Court has an absolute discretion in mak-
'^""^

ing a grant under § 2107;^^) but it usually appoints

the person who has the largest interest in the estate. ('')

The provisions of § 2106 (vi) and (viii) apply to such

grants; and a grant can be made under § 2106 (viii),

if a sole executor is at the time of the death resident

out of the United Kingdom,W or incapable, owning to

ill health, of taking probate/'^)

(a) Rex V. Bettesiuorth (1734) 2 Stra. 956.
Goods of Ewing (1881) 6 P. D., at pp. 24-;.

(b) Wetdrills. Wright (1814) 2 Phill., at p. 248.

(c) Court of Probate Act, 1857, s. 73.

(d) Estate of Davis [1906] P. 330.

[The grant was made in this case to the nominees of the execu-

tor; but a grant may be made limited to the period of the executor's

incapacity {Goods of Ponsonhy [1895] P. 287).]

Supple-
,

2109. On the death or disappearance of an admin-
mentary

istrator before the administration of the estate is
grant

complete, the Court' appoints an administrator de

bonis non administratis of his deceased. (^) In making

such a grant, the Court usually follows the same

principles as it followed in making the original

grant.('')

(a) Estate ofSaker [1909] P. 233.

Bl. Comm. II, 506.

(b) Walton V. Jacobson (1765) I Hagg. 346. (But when a husband

obtains a grant of administration to his wife, and dies without hav-
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ing fully administered, the new grant is made, not to the next of

kin of the wife, but to the representative of the husband, because
the latter's right to administer is a beneficial right {Fielder v.

Hanger (1832) 3 Hagg. 769).)

2110. The provisions of § 2097, ante, apply, mu- Capacity to

tatis mutandis, if the person prim& facie entitled to a "'^ "f
'"^'

_' ^ *^ mtnistrator

grant of administration is a minor,W or a lunatic. (=) >

The Court will not make a grant of administration

to a bankrupt.^

(a) Cartright's Case (1678) I Freem. K. B. 258. (But here the grant

was made to a guardian though one of the persons entitled was of
full age.)

[Usually the grant is made to the guardian of the minor. In the

case of a minor under the age of seven (according to the rules of

ecclesiastical law an 'infant'), the Court assigns the guardian. In

the case of a minor over seven, the guardian is chosen by the minoi
{Rich V. Chamberiayne (1752) i Ca. temp. Lee, 134).]

(b) Ex parte Evelyn (1833 2 My. & K. 3.

[The grant is usually made to the committee (Goods of Phillips

(1824) 2 Add. 336 n. (b)).]

(c) Coates' Case, quoted in Hills v. Mills (1692) i Salk. 36.

[Limited grants of administration are made durante absentia (Court

of Probate Act, 1858, s. 18; Goods of Suarez. [1897] P. i2);'pen-

dente lite (Court of Probate Act, 1857, *^' 7°i 7^)' '"^ colligenda bona

(Court of Probate Act, 1857, s. 73; Whitehead v. Palmer [1908]
I K. B. 151); till a testament is brought to this country (Goods of

Metcalf (1822)^1 Add. 343), or till a lost testament is produced

(Goods of Wright \.i%();i'\ P. 21); limited to specific property, but

only in exceptional cases (Goods of Somerset (1867) L. R. i P. &
M. 350; Goods of Ratcliffe [1899] P. no); or limited to specific

acts (Goods of Butler [1898] P. 9). In certain exceptional cases,

defined by statute, no representation to the deceased is needed; e.g.

Army Pensions Act, 1830, s. 5; Loan Societies Act, 1840, s. ii;

Army Prize (Shares of Deceased) Act, 1864, s. 3; Navy and Ma-
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rines (Property of Deceased) Act, 1865, s. 6; Building Societies

Act, 1874, s. 29; Provident Nominations and Small Intestates Act,

1883, s. 7; Superannuation Act, 1887, s. 8; Savings Bank Act,

1887, s. 3 (i) ; Industrial and Provident Societies Act, 1893, ss. 25,

26, 27 (i); Merchant Shipping Act, 1894, s. 176; Friendly Soci-

eties Act, 1896, ss. 56, 57.]

Judicial

trustee

2111. The Court may, on the application of an

executor or administrator, or of a beneficiary, in the

exercise of its discretion, appoint a judicial trustee

{ante, Bk. Ill, Sect. XVII, Tit. II, § 1780) of the

deceased's estate, either jointly with any other person,

or as sole trustee.

Judicial Trustees Act, 1896, s. i (z).

' [An executor or administrator may himself be appointed a judicial

trustee (Judicial Trustee Rules, 1897, "• ^S)*]

Executor

de son tort

2112. If a person who is neither an executor nor

an administrator performs an act of administration W
or otherwise intermeddles with the estate of a de-

ceased person,^*') he is an executor de son tort; and a

person who intermeddles with the assets under the

direction of an executor de son tort is himself an ex-

ecutor de son tortS'^^ But if the intermeddling with

the estate is of such a kind that it would be justifiable

in a finder of goods, and there is no intention to

assert any dominion over the property, it will not

make the person intermeddling an executor de son

tortM'^ And a person who receives payment of a debt
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due to' him,W or property belonging to the de-

ceased,W from an executor de son tort, is not himself,

by virtue of such receipt, an executor de son tort.

(a) New York Brezueries Co. v. J .-G. [1899] A. C. 62.
(b) Read's Case (1604) 5 Rep. 33 b.

Edwards v. Harben (1788) 2 T. R., at p. 597, per BuUer, J.
(c) A.-G. V. New York Breweries Co. [1898] i Q. B., at p. 221, per

Rigby, L. J.

(d) Sharlandv. Mildon (1846) S Ha. 469.
Peters v. Leeder (1878) 47 L. J. (Q. B.), at p. 574, per Lush,

J.
(e) Hursellv. Bird (1891) 65 L. T. 709.
(f) Paull\. Simpson (1846) 9 Q. B. 365. (But he might be liable if

he took trust property with potice of the trust {Hill v. Curtis

(i86s) L. R.I Eq,, at p. loi).)

[Whether or not a person has intermeddled is a question of fact

for the jury; whether the intermeddling will make the intermeddler

an executor de son tort is a question of law for the Court {Padget v.

Priest (1787) 2 T. R., at pp. 99, loO, per Buller, J.).]

2113. If a person obtains the personal propercy of statutory

an intestate, or secures the release or discharge of any ^^^"^^'"'
' ' de son tort

debt or duty owing to the intestate, without adequate

consideration, or.from an administrator to whom he has

fraudulently procured a grant of administration to be

made with this object, he will be liable as' an executor

de son tort to the extent of the value of the property so

acquired or the debts or duties so released or discharged.

But he may deduct all just debts due to him from the

intestate at the time of his decekse, and all payments

made by him in due course of administratiori.

43 Eliz. (1601) c. 8, s. 2.

f^asre : are the provisions of this enactment now applicable to

estate by virtue of the Land Transfer Act, 1897, s. 2 (2)?]

XX
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Liability

of executor

de son tort

2114. An executor de son tort is under the same

liabilities to the creditors (^) and the beneficiaries (^^ of

the estate as a rightful representative, to the extent

of the property which has come to his hands; W but,

when sued by them, he can plead that he has fully

administered,^'^) or that the claim is barred by the

Statutes of Limitation,(^) or that he has accounted to

the rightful representatives before action brought,®

or that he has been acting for a person who has sub-

sequently taken out administration. (e)

(a) Rayner v. Koehler (1872) L. R. 14 Eq. 262.

Coote V. Whittington (1873) L. R. 16 Eq. 534.
(b) I RoUe, Ab. gig. Executors, F. pi. i.

(c) Coote V. whittington, ubi sup., at p. 647.

(d) Oxenhdm v. Clapp (183 i) 2 B. & Ad., at p. 314.

[^Semble, the executor de son tort is not liable for breaches oi

covenants contained in a lease vested in the deceased at the time

of his death, even if he takes possession ; b'ecause the estate is not

vested in him (Stratford-on-Jvpn v. Parker [1914] 2 K. B. 562).]

(e) Webster v. Webster (1804) 10 Ves. 93.
(f) Oxenham v. Clapp, ubi sup., at pp. 314—5.

Hill V. Curtis (1865) L. R. i Eq. 90.

(g) Hilly. Curtis, ubi sup., at p. 100.

Authority

of executor

de son tort

2115. Acts done by an executor de son tort in a

due course of administration are valid; (^) and credit-

ors and beneficiaries of the deceased get a good title

to property thus duly transferred to them.W An
executor de son tort is liable to the rightful represent-

ative for such acts; but the damages recoverable

against him will be nominal, unless the rightful

representative has been thereby deprived of any of
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his privileges. (•=) If property is transferred or any

other act done by an executor de son tort, otherwise

than in a due course of administration, the creditors

and beneficiaries in whose favour such acts are done,

cannot take advantage of such acts; and the rightful

representative can recover the property or full dam-

ages therefor against them/'^)

(a) Coulter's Case (1599), at fo. 30 b.

Oxenham v. Clapp (183 i) 2 B. & Ad., at p. 314.

(b) Parker v. Kelt (1702) i Ld. Raym., at p. 661.

Mountford V. Gibson (1804) 4 East, at pp. 446-7.

Thomson v. Harding (1853) 2 El. & BI. 630.

(c) Graysbrook v. Fox (1565) Plowd., at fo. 282.

Padget V. Priest (1787) 2 T. R., at p. 100.

Thomson \. Harding, ubi sup., at p. 639.

Bl. Comm. II, 508.

(d) Graysbrook v. Fox, ubi sup.

Padget V. Priest, ubi sup., at p. 100.

Mountford v. Gibson, ubi sup., at pp. 446-7.

2116. The personal liability of an executor de son Enforce-

tort, who has wasted or converted to his own use the
^^J^y/^^^

property of the deceased, can be enforced against his

executors or administrators ;(^) but his liability as rep-

resentative of the deceased does not pass to them.C')

(a) 30 Car. II (1677) St. I, c. 7, s. 2, made perpetual by 4 & 5 W. &
M. (1692) c. 24, s. II.

(b) Wilson V. Hodson (1872) L. R. 7 Exch. 84.

2117. An executor de son tort cannot be compelled Cannot be

to take out letters of administration,
Ttdlt-

Geods of Davis (i860) 4 Sw. & Tr. 213. "'^r

X X 2
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TITLE II—THE TITLE AND INTEREST OF
THE PERSONAL REPRESENTATIVE

Title of 2118. The title of an executor is derived from
executor ^^ testament; W and all the property of the testator

which devolves upon him vests in him at the testator's

death/'') But the executor must obtain probate before

he can establish his title to the property, or his right

to perform the functions of an executor. (<=)

(a) Comber's Case (1721) l P. Wms. 766.

(b) Woolley v. Clark (1822) S B. & Aid. 744.
(c) Smith V. Milks (1786) i T. R., at p. 480.

Tarn V. Commercial Bank of Sydney (1884) 12 Q. B. D. 294.
Re Masonic Life Assurance Coy. (1885) 32 Ch. D. 373.

[The rule that the representative can bring trespass for wrongs

to the deceased's chattels before probate {Oughion v. Seppings (1830)
I B. & Ad., at p. 244) but not trover {Pinney v. Pinney (1828)
8 B. & C. 335), illustrates this '.principle. In the former case, she

representative is in possession of the deceased's property, and proof

of his title is riot necessary; in the latter case, proof of his title is

' (generally) necessary.]

Title of 2119. The title of the administrator is derived (*)

adminis-
^jj^j (subject to § 2i2o) datcsC') from the grant of

trator ... - '.

administration. In the interval between the death

and the grant of administration, the personal estate

of the deceased is vested in the President of the Pro-

bate, Divorce, and Admiralty Division of the High
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Court ;W and the real estate is vested in the heir or

devisee. (^)

(3) Comber's Case (1721) I P. Wms. 766.

(b) Woolley v. Clark (1822) 5 B. & Aid. 744.
(c) Court of Probate Act, 1858, s. 19.

Judicature Act, 1873, s. 3.

(d) John V. John [1898] 2 Ch., at pp. S76-7.

2120. When a grant of administration has been Relation

made, the title of the administrator relates back to

the death for the following purposes :
—

(i) to enable the administrator to sue for

wrongs committed in respect of the prop-

erty of the deceased between the death

and the grant

;

Tharpe v. Stallwood (1843) 5 M. & G. 760,

Foster v. Bates (1843) 12 M, & W., at p. 233, per Parke, B.
'

Goods of Pryse [1904] P., at p. 305.

(ii) to validate dispositions of the deceased's

property, (^^ or contracts affecting such

property, ('') made or entered into by the

administrator during the same period,

provided that they are for the benefit of

the estate, and in a due course of admin-

istration ;
("=)

(a) Morgan v. Thomas (1853) 8 Exch., at p. 307, per Parke, B,

(b) Foster v. Bates, ubi sup.

(c) Whitehall y. Squire (1691) I Salk. 295. '^

• Morgan v. Thomas, ubi sup.

Foster v. Bates, ubi sup.

\ Re Watson (1886) 18 Q. B. D. 116. '
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(iii) to enable the administrator to claim as ad-

verse possessor under the Real Property

Limitation Act [^ante, Bk. Ill, Sect. IV,

Tit. IV, §§ 1429-1436).

Real Property Limitation Act, 1833, s, 6.

[But as no right of action accrues to the administrator till the

grant, the six years fixed by the Limitation Act, 1623, s. 3, do not

begin to run as against him until the grant is made {Murray v. East

India Coy. (1821) 5 B. & Aid. 204; Pratt v. Swaine (1828) 8 B.

& C. 285).]

But the doctrine of relation back does not apply so

as to expose the estate to liability for work done

without the authority of the administrator; W nor

[semble] to divest any rights belonging to third parties

which have come into existence between the date of

the death and the date of the grant. (''^

(a) Re Watson (1887) 19 Q. B. D. 234.

[But the administrator can ratify acts done without authority if

they are for the benefit of the estate, and done in a due course of

administration (i^«rf^r v. Bates (1843) '^ ^- ^ ^- 226); though

not otherwise (i?/? fFatson (1886) 18 Q. B. D. 116; (1887) ^9

Q. B. D. 234).]

(b) Waring v. Dewberry (17 1 7) cited in argument in Rex v. Mann
(1726) Gilb. Eq. Rep: 223-4. '

Possession 2121. The possession of chattels personal, (^) and
and title

^^ye title to reversionary interests in chattels real,^^)

and {semble) incorporeal hereditaments, remainders,

reversions, and executory interests in socage, (=) vest in

the executor or administrator from the date of the
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death or the grant of administration respectively; the

possession of land vests as from the date of entry upon

the land.(d)

(a) Smith v. Milks (1786) i T. R., at p. 480.

(b) Prattle v. King (1681) Sir T. Jones, 169.

(c) Land Transfer Act, 1897, s. i (i).

(d) Ibid.

Kendall \. Andrea (1892) 61 L. J. (Q. B.) 630,

2122. Co-representatives are joint and several Co-owner-

owners of such of the property of the deceased as -^
°^

r r J represent-

vests in them;W and, subject to Tit. VII, § 2202, "tives

post, any one of them can perform the functions of a

sole representative in respect thereof. C')

(a) Owen v. Owen (1738) i Atk., at p. 495.
(b) Cole \. Miles (1852) 10 Ha. 179 (alienation of assets).

Charlton v. Earl of Durham (1869) L. R. 4 Ch. App. 433 (giving

receipts for debts dlie to the estate).

2123. The property of the deceased which vests in Fiduciary

the personal representative vests in him in right of the '^"'gL^^

deceased, and not in his own right ;(^) and the prop- sentative

erty thus vested in the representative is deemed to be

separate from property which is vested in the repre-

sentative in his own right.^'')

(a) Pinchon's Case (1612) 9 Rep., at fo. 88 b.

Farr v. Newman (1792) 4 T. R. 621.

(b) Farr v. Newman, ubi sup.

Re Raddiffe [1892] i Ch. 227.

But:—
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(i) lapse of time, and enjoyment, with the

consent of the beneficiaries, of the assets

in a manner inconsistent with the trusts

of the testament, may raise an inference

that the assets have become the property

of the representative in his own right;

and

Re Morgan (1881) 18 Ch. D., at p. 100, per Fry, J.

(ii) the creditors of the deceased may by their

conduct preclude themselves from assert-

ing, as against the creditors of the repre-

sentative, that the property belongs to the

representative in right of the deceased.

Ray V. Ray (18 1 5) Cooper, 264.

Foxv. Fisher (1819) 3 B. & Aid. 135.

Kitchen v. IbbeUon (1873) L. R. 17 Eq. 46.

[For the powers of alienation vested in the representative, and

the conditions of their exercise, see post. Tit. VII, § 2201.]

Revocation 2124. The Court will revoke a grant of probate
o/grant ^^ letters of administration if the grant has been ob-

tained by false or fraudulent allegation s,(^) or if a later

testament is found, (^^ or if the personal representative

becomes incapable of acting,W or disappears.^'*^

(a) Harrison v. Weldon (1731) 2 Stra. 911.

Goods 0/ Bergman (1842) 2 Notes of Cases, 22.

Goods of Birch [1902] P. 130.

(b) Woolley v. Clark (1822) 5 B. & Aid. 744;

(c) Offley V. Best (1668) i Sid., at pp. 372-3.

(d) Goods 0/ Cove// (1889) IS P. D. 8.

Goods of Loveday [1900] P, 154.
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[For a detailed account of the various other grounds on which
the Court will revoke a grant, see Williams, Executors (roth edn.),

pp. 449-459. Presumably, when a grant has been revoked, and

there is no executor entitled, a grant de bonis non administratis {ante.

Tit. I, § 2109) is made to a new administrator {Garter v. Dee (1671)
I Freem. K. B. 13; Warren v. Kelson (1858) i Sw. & Tr. 290).]

^V2i%i. Notwithstanding the revocation of a grant Validity

of probate or administration : °f'*\
/"

r jore revo-

(i) acts previously done by the representative cation

in due course of administration of the es-

tate are not thereby rendered invalid

;

Boxallw. Soxai/ {1S84) 27 Ch. D. 220.

Heivson v. Shelley [1914] 2 Ch. 13.

(ii) payments previously made to the represen-

tative under such grant in good faith dis-

charge the payers
;

Court of Probate Act, 1857, s. 77.

(iii) the representative is entitled to be reim-

bursed payments made by him in a due

course of administration

;

Ibid.

(iv) persons w^ho have made any payment or

transfer to him upon the faith of such

probate or administration will not be

thereby prejudiced.

Ibid., s. 78.

XX3
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Property

passing to

represent-

ative

^TITLE III—RIGHTS AND LIABILITIES
PASSING TO THE PERSONAL REPRE-
SENTATIVE

2126. All the property of a deceased person (but

not property over which he has a general power of

appointment which he has exercised by his testa-

ment W), other than property held by him as a joint

owner [ante, Bk. Ill, Sect. XVI, Tit.' II, § 1753), or

as a tenant in tail or quasi tail,('') whether or not it is

disposed of by his testament, vests at his decease in

his personal representative ;
W except that the legal

estate ("^^ in land of copyhold or customary freehold

tenure, in any case in which an admission or any act

of the lord of the manor is necessary to perfect the

title of a purchaser from the customary tenant, does

not so pass, but vests in the customary heir.(^)

(a) O' Grady v. Wilmot [1916] 2 A. C. 231.

(b) Estates tail would appear to be within the literal wording 01 s. I of

the Land Transfer Act, 1897 ; but, having regard to the fact that

they are not assets for payment of the deceased tenant's debts,

would seem not to be within its purpose.

(c) Conveyancing Act, 1 88 1, s. 30 (trust and mortgage estates).

Land Transfer Act, 1897, s. I (i).

(d) Ibid., s. I (4).

Somerville's is" Turner'' s C. [1903] 2 Ch. 585.

(e) Copyhold Act, 1894, s. 88,

Land Transfer Act, 1897, s. I (4).

[The estate pur autre vie limited to a special occupant is not

expressly mentioned in the Land Transfer Act, 1897, s- '> ^"^
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regard being had to the fact that it is by the Wills Act, 1837, s. 6,

expressly made assets for payment of the deceased tenant's debts,

it would appear to fall within the scope of the former statute, and
to pass to the personal representative accordingly. Where there is

no special occupant, the estate pur autre vie goes to the personal

representative under s. 6 of the Wills Act, 1837.]

2127. Subject to any agreement between the part- claim to

ners, the amount due from surviving; partners to the ^ "7*-^,.
' or partnership

personal representatives of a deceased partner in re- troperty

spect of the deceased partner's share in the partner-

ship property, is a debt accruing at the date of his

death ;
(*) and the representative of the deceased part-

ner has a general lien upon the surplus assets of the

partnership for the amount due.(^)

(a) Partnership Act, 1890, s. 43.

(b) Re Bourne [1906] 2 Ch., at p. 432, per Romer, L. J.

[Such a lien is, as the Court pointed out, only in the nature of an

equitable charge, which does not prevent dealing with the assets by

the surviving partners, at any rate in favour of bona fide purchasers,

but merely entitles the lienor to a sale by the Court. It bears little,

if any, resemblance to a common law lien on goods (ante^ Bk. Ill,

Sect. X, Tit. II, §§ 1591-1603).]

2128. Subject to §§ 2 129-21 40, /oj-/, the question Mature of

whether property of the deceased passing to the per- *''<>P^'''y

sonal representative or the customary heir is real or

personal estate, is determined by the actual condition

of the property at the time of the decease.

Re Grange [1907] i Ch., at p. 315, per Parker, J.
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Equities of
redemption

and mort-

gages

2129. If real estate belonging to the deceased is

subject to a mortgage at the time of his decease, the

equit,y of redemption passes as real estate to his per-

sonal representative or customary heir, as the case

may be.W The interest of a deceased mortgagee of

real estate passes to his personal representative or cus-

tomary heir as personalty ; even though the mort-

gagor's equity of redemption is aftervi^ards barred by

lapse of time.('') But if, after the mortgagee's death,

the title of the mortgagor becomes barred by lapse of

time, the property then becomes real estate for the

purposes of devolution.

W

(a) Fazocet v. Lowther (1751) 2 Ves. Sen'. 300.

(b) A.-G.-v. Vigor (1803) 8 Ves., at p. 277.

Re Loveridge [1902] 2 Ch. 859.

\A fortiori^ the interest of a mortgagee of personal estate passes to

his representative as personalty.]

(c) Re Loveridge [1904] i Ch. 518.

Options to

purchase

2130. If a lessee for years has an option to pur-

chase the reversion on the term, and the option is

exercised after his death by his personal representa-

tive, the reversion (even though it is, for other pur-

poses, real estate) passes as part of the personal estate

of the lessee.

Re Adams and Kensington Festry (1884) 27 Ch. D. 394.

Arrears

of rents

2131. Rent incident to a freehold reversion, or a

rent charge i^ante, Bk. Ill, Tit. IX, §§ 1 280-1 294)
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held for a freehold interest, arising in respect of

the period after the death of the owner of such rever-

sion or rent charge, passes to his personal representa-

tive as real estate; but arrears of such rent which

have accrued in the life-time of the reversioner or

rent-charger pass to his representative as personal

estate.

Apportionment Act, 1870, s. 4.

Godolphin, Orphan'' s Legacy (2nd edn.), Pt. II, c. 13, § 3.

[Annuities generally pass as personalty, unless granted with words

of inheritance {Stafford v. Buckley (1750) 2 Ves. Sen. 169 ; Parsons v.

Parsons (1869) L. R. 8 Eq. 260).]

2132. In the absence of agreement to the contrary partner-

between the partners, real estate which passes to the '^'t' ^^"^
'

,

' estate

personal representative of a deceased partner as part of

his share in the partnership assets, passes as personal

estate.

A.-G. V. Hubbuck (1884) 13 Q. B. D., at pp. 289, 290, per Bowen,

L.J.

[Partners are usually made joint tenants of real estate acquired for

partnership purposes ; and, on the death of one of them, his legal in-

terest passes, therefore, to the survivors and not to his representative

{ante, Bk. Ill, Sect. XVI, Tit. II, § 1754).]

2133. Heirlooms {ante, Bk. Ill, Sect. IX, Tit. II, Heirlooms

§ 1550), though chattels, pass with the land to which
^"^;f*"

they are annexed as real estate; (^) but fixtures^'') and

emblements,^ in so far as they are legally severable
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from the land to which they are attached^ pass to

the personal representative of the owner of the land

as personal estate.

(a) HUH. Hill[i%97] i S- B. 483-

[The same rule applies to fish in a pond, deer in a park, conies in

a warren, and doves in a dove house (Co. Litt. 8 a).]

(b) Leigh V. Taylor [1902] A. C. 157.

Re Hulse [1905] i Ch., at p. 410.

Re Whaky [1908] i Ch. 615.

(c) Lawton v. Lawton (1743) 3 Atk., at p. 16.

per V. Woolfitt (1857) 2 H. & N. 122.

[Generally speaking, howevfer, as between the successors (whether

by intestacy or testamentary disposition) of a deceased owner in ee

simple, there is no presumption that the claimants of the personalty

are entitled to sever fixtures or emblements {Re Roose (1880) 17
Ch. D. 696 ; Re Hulse, ubi sup., at p. 410 ; Re Whaley, ubi sup., at

p. 620). But such presumption may be raised by the provisions of

a will. Of course where the deceased is not owner of the land, fix-

tures and emblements which he or his representative was or is entitled

to sever pass, a fortiori, as personal estate.]

Conversion 2134. When, either by a testament or transaction

inter vivos, real estate is directed or contracted, either

by its beneficial owner, or by its fiduciary owner law-

fully acting under any power vested in him, to be sold

or otherwise exchanged for personal estate, or when
by Act of Parliament or the order of a Court of

competent jurisdiction a similar direction is given,

such real estate will, from the time at which such

direction or contract becomes binding, be regarded in

equity as personal estate, and will, subject to §§ 2135,

2136, and 21 38-2140, post, be treated as such in the

distribution of the assets of its owner; whether or not
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the direction or contract has actually been carried

out. The converse of this rule applies to personal

estate directed or contracted to be invested in the

acquisition of real estate.

Fletcher v. Ashburner (1779) i Bro. C. C, al p. 499, per Sir Thomas
Sewell, M. R.

A.-G. V. Brunning (i860) 8 H. L. C. 243.

Re Cleveland's Settled Estates [1893] 3 Ch. 244.

Re O' Grady [1915] i Ch. 613.

[The doctrine of Conversion is not confined to administration of

assets (^Re Gosselin [1906] i Ch. 120) ; but by far the greater num-
ber of cases affected by it fall under that head, because for most other

purposes it is immaterial whether a fund is treated as real or personal

estate. It should be realized, however, that administration purposes

include not merely distribution among heirs and next of kin, but also

incidence of Death Duties (J.-G. v. Brunning., ubi sup. ; Re O'Grady^

ubi sup.), marital claims {Sweetapple v. Bindon (1705) 2 Vern. 536),
and order of resort for payment of debts and legacies {post, Titt. V
and VI). But it should also be observed that, while Equity regards

land directed to be sold as personalty, and conversely, a fund directed

to be invested in the purchase of land in a particular place will not

be regarded as real estate in that place, until the investment has been

actually made (^Re Cleveland's Settled Estates, ubi sup. ; Re Upton

Cottrell Dormer (1915) 84 L. J. (Ch.) 861). Moreover, a mere

power to sell or invest will not operate as a conversion until the

power is lawfully exercised {Re Dyson [1910] 1 Ch. 750) ; though,

on the other hand, if there is a clear direction to sell or invest, a

power to postpone sale or investment will not prevent the application

of the doctrine [Re Bird [1892] i Ch. 279). A trust or direction

for sale which is not binding because the trustees are the only per-

sons interested, will not work a conversion {Re Newbould (19 14)
no L. T. 6) ; and a similar rule holds if the direction or trust is

only exerciseable on the request, or with the consent, of a person

who has not in fact requested or consented {Re GoswelPs Trusts

[1915] 2 Ch. 106; Re Rogers [1915] 2 Ch. 437).]

2135. When such a direction as is described in Failure of

§ 2134 is contained in a testament, and the purposes
jlre!Z"J'"^''
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for which it is expressed to be made have been ful-

filled or have failed, w^hoUy or partially, leaving a

surplus of the fund undisposed of, such undisposed

of surplus w^ill be treated, in the administration of

the testator's assets, as if such direction had never

been given w^ith regard to it,(^) For the purposes of

this §, a residuary devise or bequest is not regarded

as a dispositionV') unless there is an expression of

intention to that effect in the testament.

W

(a) Ackroydy. Smithson (1780) i Bro. C. C. 503.

Cogan V. Stephens (1835) 5 L. J. Ch. 17.

Bective v. Hodgson (1864) 10 H. L. C, at p. 667, per Lord West-

bury, C.

(b) Amphlett v. Parke (183 1) 2 Russ. & M. 221.

(c) Courts. Buckland {iSjS) i Ch. D. 605.

Total and 2136. When a person succeeds to property by
partial rcasou of the failure of the purposes of the testator,
failure

.
^ ^

under the rule set but in § 2135, then, if such failure

vi^as total, the property w^ill, for purposes of the dis-

tribution of the assets of such successor, be regarded

(subject to § ^140) as of the character w^hich it bore

at the testator's death, v^hether or not the direction has

in fact been carried out.(^) If such failure w^as partial

only, the property will, for similar purposes, be regarded

as of the character which it would have assumed if the

direction of the testator had been carried out; whether

or not such direction has in fact been carried out.^^)

(a) Smith v. Claxton (18 19) 4 Madd. 484.
(b) Curteis v. Wormald (1878) 10 Ch. D. 172,

Re Richerson [1892] i Ch. 379.
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[Certain expressions of the Court in the case of Curteis v.

Wormald (1878) 10 Ch. D. 172, though explained by Chitty, J.,
in Re Richerson^ ubi sup., seem to be somewhat inconsistent with

the latter decision. But Re Richerson is usually regarded as settling

the law.]

2137. When such a direction as is described in Failure of

§ 21 '34 is contained in a transaction inter vivos, then, .""f^""."O JT J > inter vivos

subject to § 2 140 [post), even though the direction is

not to take effect till the death of the settlor, the fund

will, as from the date of the transaction, be regarded

for all purposes of succession as though such direction

had been in fact carried out ; (^^ unless [semble) at the

time when the direction became operative, there was

no person in existence (or capable of coming into

existence) entitled to enforce it.C')

(a) Hewitt \. Wright (1780) I Bro. C. C. 86.

Griffith V. Ricketts (1849) 7 Ha., at pp. 3 1 1-2, per Wigram, V. C.

Clarke v. Franklin (1858) 4 K. & J., at p. 264, per Wood, V. C,

(b) Re Grimthorpe [1908] 2 Ch. 675.

[Owing to the ambiguity of the expression ' failure of purposes,'

there has been considerable doubt as to the true doctrine in the

case of a settlement inter vivos ; and, unfortunately, this doubt has

not been removed by the expressions of Lord Cozens-Hardy, M. R.,

in the recent case of Re Grimthorpe, ubi sup., at pp. 678-9, where

his lordship, referring to the case ol Davenport w . Coltman (1842)

12 Sim. 610, seems to take the view that, whether or not the direc-

tion in the settlement might have been operative, yet, if, in the

events which happened, it could not have been enforced, there will

be no conversion. The point was not necessary for the decision

in Re Grimthorpe, which was covered by § 2140 ; but it may be

pointed out that, in Davenport v. Coltman, (i) the settlement

was by will, (2) the direction was nugatory from the time the set-

tlement took effect, because the purposes of it failed in the testator's

lifetime.]
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2138. Where there has been an order for sale of

land and division of the proceeds under the Partition

Act, 1868 {ante, Bk. IV, Sect. XVI, Tit. I, § 1749),

a share in the land directed to be sold belonging to a

person under disability is not deemed to be personal

estate; even after the order has been carried into

effect, and even though a request for sale has been

made on behalf of the person under disability.

Foster v. Foster (1875) i Ch. D. 588 (infant).

Re Barker (1881) 17 Ch. D. 241 (lunatic).

Hopkinson \-. Richardson [igi^] i Ch. 284 (infant).

[The reason for this anomalous exception appears to be, that s. 8

of the Partition Act, 1868, incorporates s. 23 of the Settled Estates

Act, 1856, which, though repealed for general purposes, is still in

force as part of the Partition Act. There seems at one time to

have been considerable doubt as to whether any alteration in the

character of the estate of a lunatic could aiFect the rights of his suc-

cessors {A.-G. V. M. of Ailesbury (1887) L. R. 12 App. Ca. 672).

But it appears now to be the practice to apply the doctrine of con-

version to lunatics' estates ; unless the order sanctioning the trans-

action expressly excludes it {Re Gist [1904] i Ch. 398 ; Re Grange

[1907] 2 Ch. 20; Re Searle [1912] 2 Ch. 365). And with regard

to infants and married women, the modern authorities appear to

make it quite clear that, with the exception of the case in the text,

an absolute order for sale by a duly qualified Court, even though

made for a particular purpose only, works a conversion for all

purposes {Steed v. Preece (1874) L. R. 18 Eq. 192; Burgess v. Booth

[1908] 2 Ch. 648; Fauntleroy v. Beebe [191 1] 2 Ch. 257).]

Options to 2139. When the owner of real estate has conferred
purchase upon another person a binding option to purchase

such real estate, the property will, for the purposes of

§ 2134, be deemed to be personal estate as from the

time when such person has bound himself to exercise
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the option, but not before.W Subject to § 2140, it

makes no difference that the option is not exercised

until after the death of the owner of the real estate.^'')

(a) Lawes v. Bennett (1785) i Cox, 167.
Ex parte Hardy (1861,) 30 Beav. 206.

Re Isaacs [1894] 3 Ch. 506.

[Consequently, there can be no claim to back rents by the taker
of the personal estate {Townley v. BeJweil (iSoB) 14 Ves. 591).]

(b) Re Py/e [1895] i Ch. 724.

[Presumably, the converse rule would apply in the conceivable
but unlikely case of the owner of personalty creating an option to
exchange it for real estate.]

2140. The rules stated in §§ 2 134-2 137 and

2139, ante, are subject to any expression of inten-

tion either by the settlor (^) or by any person who
becomes absolutely entitled to the property in ques-

tion under the provisions of the settlement. C')

(a) P/bi//ifs V. Phi/lips (1832) i My. & K. 649.
Fitcb V. Weber (1848) 6 Ha. 145.

Re Pyle [1895] i Ch. 724.
(b) Re Glassington [1906] 2 Ch. 305.

Re Grimthorpe [1908] 2 Ch. 675.

O' Grady v. Wilmot [1916] 2 A. C. 31.

[The latter process is sometimes spoken of as 'Reconversion';

but the term is ambiguous and not very useful. With regard to

sales of real estate effected under statutory powers, it is not uncom-
mon for the Acts to provide that the moneys realized shall be treated

as real estate until they come into the hands of an absolute owner.

Conspicuous examples are : s. 69 of the Lands Clauses Consolida-

tion Act, 1845 (-^^ Harrop's Estate (1857) 3 Drew. 726; Kelland

V. Fulford {i^ll) 6 Ch. D. 491); s. 34 of the Settled Estates Act,

1877; s. 22 (5) of the Settled Land Act, 1882; and s. 2 of the

Land Transfer Act, 1897. O" ^^ other hand, a compulsory sale

by a person sui juris under the Lands Clauses Consolidation Act,
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even if the money is paid into Court under s. 76 of that Act, works

a conversion for all purposes from the time that the price is fixed

{Manchester and Southport Railway Co. (1854) 19 Beav. 365; Re

Harrop's Estate, ubi sup.). The rule would appear to be different

in the case of a compulsory sale on behalf of a person under disabil-

ity {Re Tugwell (1884) 27 Ch. D. 309).]

Survival

of choses

in action

2141. In so far as rights arising out of contract and

tort survive the contracting or injured party, they pass

to, and can be enforced by, his personal representative.

13 Edw. I, St. I (1285), c. 23.

4 Edw. Ill (1330), c. 7.

25 Edw. Ill St. V (1351), c. 5.

[For particulars, see ante, §§ 251 (contract) and 787 (tort).]

Benefit of
covenants

running

with the

freehold

2142. The benefit of a covenant which runs vs^ith

a freehold estate of inheritance [ante, Bk. Ill, Sect.

Ill, Tit. II) passes to the personal representative as

real estate till assent or conveyance to the heir or

devisee. (^) Upon such assent or conveyance it passes

to the heir or devisee, ^^^ even if the covenant has

been broken in the life-time of the deceased, provided

that substantial damage has ensued since the death.

W

If the deceased has been evicted in his lifetime, or

suffered other substantial damage in respect of the

land, the right to damages passes to the representa-

tive as personal estate. ("^^

(a) Land Transfer Act, 1897, s. i (i).

Kingdon v. Nottle (1813) r M. & S. 355.
King V. Jones (18 14) 5 Taunt. 418.
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[In the case of a legal estate in land of copyhold tenure, the right

to sue would doubtless pass direct to the heir or devisee.]

(b) Land Transfer Act, 1897, s. 3 (i).

Laugher v. Williams (1673) 2 Lev. 92 1 /'u
•

-v

Sale V. Kttchingham (1713) 10 Mod. 158 j
^

"'^'''

Roe d. Bamfordv. Hayley (18 10) 12 East, 464 "I ,, . ,

Fyvyan v. Arthur (1823) i B. & C. 410 |
(.'^^^'^e^;-

(c) King V. Jones, ubi sup.

(d) Lucy V. Levington (1671) 2 Lev. 26.

Kingdon v. Nottle, uii sup., at pp. 363-4, per Lord EUenborough,

C.J.

2143. If a representative, as such, enters into con- Represent-

tracts,(^) or if torts are committed against the prop-
^*''"''^'!3

' o r r sue tn either

erty of the deceased, after the latter's death, ('') and the capacity

benefit of such contracts, or the damages recoverable

for such torts, would, when recovered, be assets of

the deceased, the representative may sue upon such

contracts or torts either in his representative or in his

personal capacity, as he may think best.

(a) Moseley v. Rendell (1871) L. R. 6 Q. B. 338.

Abbott V. Parfitt (1871) ibid. 346.

(b) Adams v. Cheverel (1606) Cro. Jac. 113.

Mollis v. Smith (1808) 10 East, 293.

[The same principle applies to the recovery of assets of the deceased

paid away by mistake {Clark v. Hougham (1823) 2 B. & C. 149).]

2144. In so far as liabilities in contract and tort Survival

survive the contractor or tort-feasor, they pass to and ''/^"''"I'tf"

can be enforced against his personal representative. (^)

In respect of covenants the burden of which runs

with the land at law, the heir or devisee is also liable
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to the extent of assets received by him ;
(^) and in

respect of covenants whereof the burden runs in

equity, such persons are liable in manner and to the

extent specified in Bk, III, Sect, III, Tit. II, § i 379,

ante.

(a) 13 Edw. I, St. I (1285), c 19.

BL II, Pt. I, Sect. Ill, Tit. I, §§ 249, 250, ante.

Bk. II, Pt. Ill, Sect. I, Tit. VI, § 787, ante.

(b) Derisley v. Custance (1790) 4 T. R. 75 (heir).

Debts Recovery Act, 1830, ss. 2, 3 (devisees).

[As a rule, liabilities in contract do survive ; but there are excep-

tions {ante^ Bk. II, Pt. I, Sect. Ill, Tit. I, § 249). As a rule,

liabilities in tort .do not survive ; but the exceptions cover a wide

ground {ante., Bk. II, Pt. Ill, Sect. I, Tit. VI, § 787, ante).\

Liabilities

oflessor'

s

representa-

tive

2145. The personal representative of a lessor is

liable to the lessee, to the extent of assets, for all

breaches of covenants in the lease committed by the

lessor in his lifetime, including covenants w^hich run

with the reversion. (*^ But if the lessor's real estate

has been devised, liability for the breach of the obli-

gations of the lessor incident to the relation of land-

lord and tenant falls, as amongst the persons entitled

to his estate, primarily upon the devisee ; (^) and

[semble) the same rule applies in the case of real

estate passing to the lessor's heir on intestacy.

(a) . Eccles v. Mills [1898] A. C, at p. 371.
(b) Mansels. Norton (1883) 22 Ch. D. 769.

Ectles V. Mills, ubi sup., at pp. 371-2.

[Strange as it may appear, there seems to be little or no authority

on the important question whether the liability for breaches of cov-

enants running with the inheritance (not being a reversion) occurring
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after the covenantor's death, falls upon the general personal estate

or upon the persons taking the inheritance. On principle it should

fall on the latter (see F. N. B. 145 E, note (a)).J

2146. The personal representative of a lessee. Liability

whether or not such representative has entered upon represma-

the land demised, is liable to the lessor, to the extent **^'

of the assets of the deceased, for breaches of the stip-

ulations contained in the lease, occurring either be-

fore or after the lessee's death ; and, subject to § 2148

post, he remains liable, although the premises have

been assigned by the lessee (^) or by himself/'') But

the personal representative of an assignee of a lease

does not remain liable for breaches occurring after a

bond fide assignment by the deceased or himself; W
and if the stipulations in the lease are onerous, it may

be his duty to assign it/"^)

(a) Brett v. Cumberland (1617) Cro. Jac. 521.

(b) Coghillv. Freelove (1691) 3 Mod. 325.

(c) Pitcher v. Tovey (1692) 4 Mod. 71.

(d) Onslow V. Corrie (18 17) 2 Madd. 330.

[These rules are merely the consequences of the general princi-

ples as to liability on leases set out in Bk. Ill, Sect. I, Tit. VI,

§§ 1 146, 1 148, ante.'l

2147. The personal representative of a lessee, if he Personal

has entered on the land demised, becomes liable per-
rlp'rHenfa-

sonally to the lessor, irrespective of assets, for the tj^' ^fter-

future rent and upon future breaches of the stipula-

tions in the lease, until he assigns the lease.(^) If the
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estate is insolvent, his liability in respect of rent is

limited to the yearly value of the premises- W but his

liability for the breach of a covenant to repair is

unlimited.

W

(a) Wollaston v. Hahemill (1841) 3 Man. & Gr., at p. 320, per Tin-

,dal, C. J.

[It is for this reason that the personal representative can, before

distributing the assets, claim to have a sum of money set apart to

indemnify him against future liabilities which he may personally

have incurred by taking possession, as an assign of the lessor (Re

Nixon [1904] 1 Ch. 638). The representative of an assignee

naturally gets rid of all liability for future breaches by assigning the

lease (§ 2146, ante).']

(b) Re Bowes (1887) 37 Ch. D. 128.

Whitehead y. Palmer [1908] I K. B. 151.

(c) Tr'emeere v. Morison (1834) I Bing. N. C. 89.

Rendall y. Andrete (1892) 61 L. J. (Q. B.) 630. (There appears

to be no authority as to covenants other than covenants to repair.)

Statutory 2148. If a representative, liable as such for the

rents or covenants in a lease, or for rent, covenants,

or agreements contained in any conveyance on chief

rent or rent charge, granted or assigned to the de-

ceased, has satisfied all liabilities in these respects,

and has set apart a sum sufficient to answer future

liabilities in respect of any fixed sum agreed by the

lessee or grantee to be laid out upon the property

demised or conveyed, though the period for kying

out the same has not arrived, and if he has assigned

the lease or conveyed the property, he may distribute

the residuary estate, and will then be under no further

liability in respect of the lease or conveyance. But
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the lessor or grantor may, in case further liabilities

arise, follow the assets into the hands of those to whom
they have been distributed.

Law of Property Amendment Act, 1859, ss. 27, 28.

[The right of the creditor to follow the assets after distribution

is, however, purely equitable, and can only be exercised on equitable

principles. Thus, if the creditor has induced the beneficiaries to

believe that they might safely take the assets, his remedy against

them will be gone {Blake v. Gale (1886) 32 Ch. D. 571); and, if

he might have proved in the ordinary, way before distribution, he will

only be allowed to enforce his claim pro rata {Gillespie v. Alexander

(1826) 3 Russ. 130). But, if he was unable to prove, he may sue

any beneficiary, and leave adjustment to him {Davies v. Nicolson

(1858) 2 De G. & J. 693); and mere delay, if satisfactorily ex-

plained, is no bar to his action {Re Eustace [19 12] i Ch. 561).]

2149. The personal representative of a deceased Liability

shareholder is liable, to the extent of assets, to satisfy 'J^'f"^'
' ' / sentattve

all obligations connected with the holding.^*) If the on shares

shares are transferred into his name on the register of

shareholders of the company, he becomes a member

of the company, and can be made personally liable,

irrespective of assets, for calls subsequently becoming

due thereon. ('') The personal representative can

transfer the shares of the deceased without being

pfegistered as a shareholder. (•=)

(a) Baird's Case (1870) L. R. S Ch. App., at p. 735.

(b) Buchan's Case (1879) L. R. 4 App. Ca. 549.

(c) Companies (Consolidation) Act, 1908, s. 29.

2150. The personal representative of a deceased Liability

partner is liable, to the extent of the deceased's assets, "f^^f^^-
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sentative

J'or partner-

ship debts

after the deceased's separate debts have been paid, for

the debts of the firm contracted while the deceased

was a partner.

Partnership Act, 1890, s. 9.

Re Hodgson (1885) 31 Ch. D. 177.

[A limited partner's estate cannot be made liable for more than

the capital contributed by him (Limited Partnership Act, 1907^
s. 4 (2)).]

New liabil-

ities in-

curred by

represent-

ative

2151. If a personal representative incurs new lia-

bilities in the execution of his office, he is personally

liable to the creditors thereon, irrespective of assets.

But if such liabilities were incurred by him in due

course of administration, he may be sued in his repre-

sentative capacity.

Ashby V. Ashby (1827) 7 B. & C. 444.

[For the representative's right of indemnity, see post^ Tit. VIII,

§ 2213-]
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TITLE IV— ASSETS

2152. Assets comprise all property passing on the Definition

death of a person to his personal representative, or to

his heir, devisee, or special occupant [ante, Bk. Ill,

Sect. I, Tit. IV, § 1082) which is in their hands

liable for payment of the deceased's debts and legacies,

or debts or legacies, or the claims of the next of kin

of the deceased, in manner hereinafter described,

[Property which does not pass to the personal representative or heir

on the death, e. g. property subject to a general power of appoint-

ment, donationes mortis causa, and paraphernalia, may also be assets.

As to these, see ante, Bk. Ill, Sect. VI, Tit. I, § 1464, and post. Tit.

VI, § 2183 (X) and n.J

2153. The liability of the personal representative. Limitation

as such, to pay the debts or legacies of the deceased ^LllplP

is prima facie limited to the amount of the assets sentatives

which he has received or which but for his wilful

default [post. Tit. VIII, § 2220 (ii)) he might have

received. (*)• And a plea that he has fully administered

the assets is (subject to Tit. Ill, §§ 2147 and 2149,

ante\, if proved, a defence to any claim by a creditor

or a legatee. C') The liability of the heir, devisee, or

special occupant is similarly limited. ("=)

(a) Bl. Comm. II, SIO-

(b) Erving v. Peters (1790) 3 T. R., at p. 688, per Lord Kenyon, C. J.

(c) Debts Recovery Act, 1830, ss. 6, 8.

Administration of Estates Act, 1833.

Wills Act, 1837, s. 6.
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All prop-

erty of de-

ceased now

assets

Legal per-

sonal assets

2154. All the property of a deceased person,

whether real(^) or personal/'') (other than estates tail

[ante, Bk. Ill, Sect. I, Tit. HI)), and property held by

him in trust for othef persons [ante, Bk. Ill, Sect.

XVII) which passes to his personal representative, or

to his heir, devisee, or special occupant, is assets, legal

or equitable, for the payment of all his debts.

(a) Debts Recovery Act, 1830, ss. 3, 4, 6-8.
•- Administration of Estates Act, 1833.

Wills Act, 1837, s. 6.

Land Transfer Act, 1897, s. 2 (3).

(b) Sheppard, Touchstone (4th ed.) 455.
Bl. Comm. II, pp. jio-ii.

[A fund over which the deceased had a general power of appoint-

ment is assets if the power is duly exercised, directly or indirectly,

by the deceased's will (see ante, Bk. Ill, Sect. VI, Tit. I, § 1465),
but not otherwise {Holmes v. Coghill (1802) 7 Ves. 499).]

2155. All the property of a deceased person which,

before the passing of the Land Transfer Act, 1897,

vested in the personal representative virtute officii, is

legal personal assets for the payment of the deceased's

debts ;(^) and liis creditors can assert their claims in

respect tliereof either by a personal action against

the representative, ('') or by an action for the admin-

istration of the estate.W

(a) Cook V. Gregson (1856) 3 Drew. 547.
Shee V. French (1857) ibid. 716.

A.-G. V. Brunning {liSd) 8 H. L. C, at pp. 258-9, per Lord
Cranworth.

(b) Cook V. Gregson, ubi sup.

(c) Chancery Procedure Act, 1852, s. 45.

[This property includes, in addition to chattels corporeal, and
choses in action {Shee v. French (1857) 3 Drew. 716), equities of
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1

redemption of chattel interests {^Cook v. Gregson^ ubi sup.) and, ^yir-
f/ar/',, equitable personal estate generally, estates pur autre vie (Wills

Acftv, 1837, s. 6), but not personalty subject to a general power of ap-

pointment exercised by the deceased's will {O' Grady v. Wilmot [1916]
2A:C.3i.).]

assets

2156. Real estate which, under the Land Trans- Legal real

fer Act, 1897, passes to the personal representative,

is (probably) when it passes from the personal repre-

sentative to the heir, devisee, or special occupant,

legal real assets in their hands for the payment of

specialty debts. (*) The specialty creditors of the de-

ceased can assert their claims in respect of such as-

sets by action against the heir,^'') devisee,^ or special

occupant, respectively; ("^) and, if he has wholly or

partially aliened or charged such assets before judg-

ment in the creditors' action, the heir, devisee, or

special occupant will remain liable to the extent of

the assets so aliened or charged. But the creditors

cannot enforce their rights against the estate in the

hands of a bona fide alienee or incumbrancer. (^)

(a) Land Transfer Act, 1897, ss. 2 (3), 3 (i).

[Copyholds were never legal real assets, either at common law

{Brown's Case (1581) 4 Rep. 22 a) or under the Statute of Fraudu-

lent Devises, which merely enacted that creditors should not be

deprived of their rights by a devise.]

(b) Statute of Frauds (1677) s. 10 (3).

Conveyancing Act, 188 1, s. 59.

Co. Litt. 376 b.

BI. Comm. II, 244.

(c) Debts Recovery Act, 1830, s. 4.

[This includes devisees of life interests, and of equitable interests

{Re Atkinson [1908] 2 Ch., at p. 314, per Cozens-Hardy, M. R.).]
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(d) Wills Act, 1837, s. 6.

(e) Debts Recovery Act, 1830, ss. 6, 8.

British Mutual Investment Co. v. Smart (1875) L. R. 10 Ch. App.

567-

Gary's £3" Lott's Contract [1901] 2 Ch. 463.
Re Atkinson, ubi sup.

,

[The rule as to the effect of alienation or charge by the heir or

devisee is the same in respect of real estate made equitable assets

by the Administration of Estates Act, 1833.]

Priority

of debts

against

legal assets

2157. In the administration of legal assets, the

debts of the deceased must be paid in the order spe-

cified in Tit. V, § 21 61, post;^^^ and the personal

representative, other than a creditor administrator,^')

has the rights of preference and retainer specified in

Tit. V, §§ 2 1 65-2
1 72, post. The heir or devisee

has a similar right of retainer (? preference) in respect

of specialty debts out of the legal real assets when

they have come into his possession ;
W unless the land

is charged by the testator with the payment of his

debts-^"^)

(a) Turner v. Cox (1853) 8 Moo. P. C, at pp. 305-6.
(b) This exception is the result of the present form of the creditor admin-

istrator's bond (Practice Note, W. N. [1899] 262-3). For the

older practice, see Davies v. Parry [1899] i Ch. 602 ; Re Belham

[1901] 2 Ch. 52.

(c) Re Illidge (1884) 27 Ch. D., at pp. 482-3.

[Obviously this right cannot be exercised by the heir or devisee,

so long as the land is in the hands of the personal representative;

but there is nothing in the Land Transfer Act, 1897, to take it

away from the heir or devisee after the land has passed to him. Is

the right novi^ extended to simple contract debts by Re Samson [1906]

2 Ch. 584 ?]

(d) Re Illidge (1883) 24 Ch. D., at p. 660, per Chitty, J.
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2158. Such of the assets of a deceased person as Equitable

vest in his personal representative by virtue of the

Land Transfer Act, 1897 {^^^^y Tit. Ill, § 2126) are

(probably) equitable assets in the hands of such repre-

sentative for the payment of the deceased's debts ;(^)

but the creditors of the deceased can (probably) as-

sert their claims in respect of them either by an ac-

tion for the administration of the estate, or, until

such property has passed to the heir or devisee, by

a personal action against the representative/'') As-

sets which do not vest in the personal representative

under the Land Transfer Act, 1897, or virtute officii,

are equitable assets for payment of the deceased's

debts ;W and the creditors of the deceased can only

assert their claim in respect of them by an action for

the administration of the estate.('^)

(a) Land Transfer Act, 1897, s. 2 (3). (This would seem to be the

result of the proviso to this sub-section.)

Re Williams [1904] I Ch. 52.

(b) Land Transfer Act, 1897, s. 2 (3).

(c) Administration of Estates Act, 1833.

(d) Ibid.

[The doubt which long existed as to the position of a fond over

which the deceased has exercised a general power of appointment by
his will has now been substantially resolved by the decision of the

• House of Lords in O'' Grady v. Wilmot [1916] 2 A. C. 31.]

2159. In the administration of equitable assets. Order of

debts

against
(ysemble) Crown debts and debts to v^hich priority has

been given by statute impost. Tit. V, §§ 2162, 2163) equitable

must be paid first ; and debts incurred without valu-

able consideration are, unless they have been assigned

assets
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for value, postponed to debts incurred for value.W In

other respects the debts of the deceased are payable

pari passu out of equitable assets ; and the personal

representative has no right of retainer or (semble)

preference in respect of such assets. ('')

(a) Payne v. Mortimer (1859) 4 De G. & J. 447.
(b) Bain v. Sadler (1871) L. R. 12 Eq. 57°.

Re Baker (1890) 44 Ch. D., at p. 270, per Cotton, L. J.

[Moreover, if creditors who have resorted to legal assets afterwards

claim to be paid out of equitable assets, their claims will only be

admitted on terms of bringing into account the sums received by

them out of the legal assets {Sheppard v. Kent (1702) 2 Vern. 435;
Deg V. Deg (1727) 2 P. Wms, 412; Haslewood v. Pope (1734)
3 P. Wms. 322).]

Legatees

no claim on

real estate

2160. In the absence of provision to the contrary

contained in the testament [post, (Tit.,VI, §§ 2191-

2192)), and subject to Tit. VI, § 2193,^^/, only the

personal estate of the deceased is assets for the pay-

ment of legacies.

Robertson v. Broadbent (1883) L. R. 8 App. Ca., at p. 815, per Lord
• Selbome, C,
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TITLE V— THE ORDER IN WHICH DEBTS
ARE PAYABLE

2161. Subject to §§ 2162 and 216^, post, debts due Order

from the deceased at his death are, prima facie, pay-
If^aTLje/j

able out of his legal assets [ante. Tit. IV, §§ 2155,

2156) in the following order; that is to say, so long

as any of the debts described in an earlier sub-

paragra'ph remain unpaid, there can be no claim

against such assets in respect of any debts described

in a later:—
(i) debts due upon judgments recovered against

the deceased in any Court of Record,^

or upon orders made against him by a

Court of Equity. (^) [Semble] the judg-

ment creditor who first sues out execu-

tion is preferred ;
W but otherwise such

debts are payable pari passu ; (**)

(a) Littleton v. Hibbins (1600) Cro. Eliz. 793.
Searle v. Lane (1688) 2 Vern. 88.

[A County Court is a Court of Record (County Courts Act,

1888, s. 5).]

(b) Searle v. Lane, ubi sup.

Robinson v. Tonge (1735) 3 P. Wms., at p. 401 n. (This rule only

applies to final orders ; not to an order directing the taking of an

account {Smith v. Haskins (1742) 2 Atk. 385).)

[The Law of Property Amendment Act, i860, s. 3, deprived

judgments of any preference unless they had been registered (see

Y Y
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Van Gheluivev. Nerinckx (1882) 21 Ch. D. 189); but this statute

was repealed by the Land Charges Act, 1900, s. 5. Therefore it

would appear that there is now no need to register for this purpose;

unless the Interpretation Act, 1889, s. 38 (2) (a) prevents the re-

vival of the old law. ^aere : would a representative who paid an

Ordinary debt in ignorance of an unregistered judgment be liable to

the judgment creditor on a devastavit ? For the rights of a surety

who has satisfied a judgment recovered against the deceased debtor,

see Re M'Myn (1886) 33 Ch. D. 575.]

(c) Wentworth, Executors (4th edn.) 195.

(d) Dolkndv. Johnson (1854) 2 Sra. & G., at p. 304.

[A foreign judgment ranks for this purpose as a simple contract

debt {Grant v. Easton {i^'&i) 13 Q. B. D. 302).]

(ii) debts due upon recognizances;

Pemberton v. Barham (1S90) 4 Rep. 59 b.

Berebhck v. Read, ibid.

Bl. Comm. II, 511.

[Recognizances are conditional acknowledgments on record of

debts which become payable if the conditioh is broken (Bl. Comm.

II, 341)- Recognizances, other than recognizances to the Crown
{post, § 2162), are now extremely rare.]

(iii) debts due upon judgments recovered against

the personal representative in respect of

debts due from the deceased,^^) in order

of date,^'') provided that such judgments

have been pronounced before an order

has been made for the administration of

the estate by the Court ;
(<=)

(a) Re Williams' Estate (1872) L. R. 15 Eq. 270.

(b) Dollondv. Johnson (1854) 2 Sm. & G. 301.
(c) Paxton v. Douglass (1803) 8 Ves. 520.

Re Stubbs' Estate (1878) 8 Ch. D. 154.

[The judgment gets no priority if it was obtained on the same

day as the administration order {Parker v. Ringham (1864) 33
Beav. 535).]
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(iv) specialty and simple contract debts, pari

passu.

Administration of Estates Act, 1869.

Re Samson [1906] 2 Ch. 584.

[As previously stated {ante. Tit. IV, § 2159) all debts for valu-

able consideration, other than Crown debts and those to which

preference is expressly given by statute, are payable pari passu out

of equitable assets.]

2162. Except where the estate is being admin- Crown

istered by the Court as an insolvent estate [post, '
'^

§ 2180)/^) debts due to the Crown take priority of

all other debts of the deceased C') (semble, as regards

both legal and equitable assets).

(a) Judicature Act, 1875, s. 10.

Preferential Payments in Bankruptcy Act, 1888.

Bankruptcy Act, 1914, s. iji.

(b) Magna Carta (1225) 9 Hen. Ill, c. 18.

Littleton v. Hibbins (1600) Cro. Eliz. 793.
A'^. S. W. Taxation Commrs. v. Palmer [1907] A, C, at p. 182,

'

per Lord Macnaghten.

[This appears to have been the rule for a long time as regards

Crown debts of record and specialty. As regards Crown debts by

simple contract, it is an inference from Re Samson [1906] 2 Ch. 584,
and other similar cases, that the Administration of Estates Act, 1869,

has placed specialty and simple contract debts on the same footing

for all purposes of priority of payment out of the assets of a defeased

debtor. {Re Bentinck [1897] i Ch. 673, must be regarded as over-

ruled.) A surety to the Crown who has paid the debt of his de-

ceased principal is entitled to the Crown's priority {Re Churchill

(1888) 39 Ch. D. 174).]

2163. Debts to which priority has been given by statutery^

statute are payable before all other debts except Crown P''^/'"'"

Y Y2
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debts [semble, out of both legal and equitable assets),

e. g. :
—

Poor Relief Act, 1 743, s. 3.

Friendly Societies Act, 1834, s. 12.

Trustee Savings Banks Act, 1863, s. 14.

Regimental Debts Act, 1893, s. 2.

Friendly Societies Act, 1896, s. 35.

[&wW^, these debts rank inter se rateably; but the statutes are

silent on the point.]

Future

and con-

tingent

liabilities

2164. The existence of future and contingent

liabilities does not prevent creditors whose debts are

presently due enforcing their claims. (*) But, if such

liabilities exist and become debts, the personal repre-

sentative will render himself personally liable to pay

them, if, knowing of their existence, ('') he distributes

the assets to the beneficiaries without satisfying

them;W unless he distributes them under an admin-

istration order of the Court. ^"^^

(a) Read -v. Blunt (1832) S Sim. 567.
^1? Hargfreaves (1890) 44 Ch. D. 236.

(b) Re Fludyer [1898] 2;Ch. 562.

(c) Taylor v. Taylor (1870), L. R. 10 Eq. 477. (As to his rights

against the beneficiaries in such a case, see § 2182, post, and Tit.

Ill, § 2148, n., ante.)

(d) Re King [1907] i Ch. 72.

[If the representative is unaware of the existence of such liabil-

ities, he will be protected by notice issued under § 2182, post,']

Preference 2165. A personal representative, other than a

slntttZl
creditor administrator, (^> can, as between creditors of

equal degree, ('') pay one in preference to another out
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of the legal personal assets ;^'^^ even though he knows

that the other has begun an action for the enforce-

ment of his debt.(^) But, after an order has been

made for the administration of the estate by the

Court,(^) or the appointment of a receiver,^ this

right cannot be exercised by the representative.

(a) Practice Note [1899] W. N. 262-3.

(b) Specialty and simple contract creditors are now regarded as of equal

degree in this respect (^Re Orsmond (1887) 58 L. T. 24; Re
Samson [1906] 2 Ch. 584; Re Harris [1914] 2 Ch. 39s).

(c) Talbot V. Frere (1878) 9 Ch. D., at pp. 570-1, per Jessel, M. R.

[Presumably the reasoning of Re Williams [1904] i Ch. 52, as

to the right of retainer (/>«rf, § 2166), applies also to the right of

preference.]

(d) Vibart v. Coles (1890) 24 Q. B. D. 364.
(e) Daviesy, Parry [1899] i Ch., at p. 609. (The right is not lost by

an order against the representative for an account (Re Barrett

(1889) 43 Ch. D.570).)

(f) Re Radcliffe (1878) 7 Ch. D., at p. 734.

2166. A personal representative, other than a Retainer

creditor administrator,W or an executor de son tort,'^'^
Intathe

can, as against creditors of equal degree, ("=> and as

against creditors of a higher degree of w^hose claims

he has no notice, (^^ retain, out of legal personal as-

sets (^) actually or constructively in his possession,^*) a

debt due to himself or his partnership firm (e) from

the deceased ; ^^ w^hether the debt is due to him in

his own right or as a trustee; for another person.

W

(a) Practice Note [1899] W. N. 262-3.

(b) Coulter's Case (iS99) 5 Rep. 30 b.

Oxenham v. Clapp (183 1) 2 B. & Ad., at pp. 313-5.
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(c) Specialty and simple contract creditors are now regarded as of equal

degree in this respect (Re Samson [1906] 2 Ch. 584 ; Re Harris

[1914] 2 Ch. 39S).
(d) Re Fludyer [1898] 2 Ch. 562. (The retainer must be made in good

faith, and without undue haste {ibid., at p. ^d^.^
(e) Walters v. Walters (1881) 18 Ch. D. 182.

Re Baker (1890) 44 Ch. D., at p. 272.

Re Williams [1904] i Ch. 52.

(f) Pttlman v. Meadows [1901] i Ch. 233.
Re Beavan [1913] 2 Ch. 595.

[If the debt to the representative exceeds the amount of the as-

sets, he can retain the assets in specie (^1? Gilbert [1898] i Q. B.

282).]

(g) Re Jennes (1909) S3 Sol. Jo. 376.

(h) Re Comptan (1885) 30 Ch. D., at p. 19, per Cotton, L. J.

[The debt must really be due to the representative himself, in his

own or in another's right {Wilson v. Wilson [191 1] i K. B. 327;
Re Duchess of Sutherland [19 14] 2 Ch. 720).]

(i) Davies v. Parry [1899] i Ch., at p. 607. (But a representative of

a deceased sole trustee, in whom the trust estate is vested, but who
has not agreed to act as trustee, cannot be compelled to exercise

this right in respect of debts owing to the trust estate {Re Ridley

[1904] 2 Ch. 774; Re Benett [1906] I Ch. 216).

[Semble, the heir or devisee in fee has a similar right of retainer

in respect of his debt, out of any real estate vested in him (^1? Illidge

(1884) 27 Ch. D., at pp. 482-3 (heir) ; Re Hayward [i()oi'] i Ch.

221 (devisee)); unless the real estate is charged with payment of

debts. There would seem to be no ground for suggesting that this

right has been abolished by the Land Transfer Act, 1897; ^"' °^

course its importance has been greatlv reduced by that statute.]

Retainer

not stopped

by admin-

istration

order

2167. The right of retained can be exercised even

after an order for the administration of the estate has

been made,W and out of (i) money paid into court,

if the personal representative could have insisted upon

the payment being made to himself/'') and (ii) money
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paid by the personal representative to a receiver,W or,

if the estate is being administered in bankruptcy, to

the official receiver. ('^^ It cannot be exercised out of

money collected by a receiver (^) or the official re-

ceiver, (^ or out of money collected by the personal

representative after he knows that an application for

an order to administer the estate in bankruptcy has

been made/g)

(a) Re Belham [1901] 2 Ch. 52.

Re Ambler [1905] i Ch. 697.

(b) Richmond y. White (1879) 12 Ch, D. 361.

(c) Re Harrison (1886) 32 Ch. D. 395.
(d) Re Rhoades [1899] 2 Q. B. 347.
(e) Re Harrison, ubi sup.

(f) Re Rhoades, ubi sup.

(g) Ibid., at p. 352.

[The right of retainer takes precedence of the costs of an admin-

istration action {^Richmond v. White., ubi J«/>.).]

2168. The right of retainer can be exercised in Debts

icb

retained
respect both of legal and of equitable debts,W and

J^"^*

'"'"'

also in respect of claims for unliquidated damages ('')

and other unascertained sums of money,W pro-,

vided that they are ascertainable by a fixed standard.

No right of retainer can be asserted in respect of

sums not thus ascertainable, ('^) nor in respect of

equitable claims not in the nature of debts, (^) nor

in respect of debts assigned by another creditor to

the representative.®

(a) Re Giles [1896] I Ch. 956, as modified by Re Beavan [1913] 2 Ch.,
'

at pp. 600, 602.

(b) Re Compton (1885) 30 Ch, D. 15.

Digitized by Microsoft®



1382 SUCCESSION

(c) Re Morris's Estate (1874) L. R. 10 Ch. App. 68.

(d) Loane v. Casey {1775) 2 Wm. Bl. 965.

(e) Re Duchess of Sutherland [1914] 2 Ch. 720.

(f) Jones V. Evans (1876) 2 Ch. D. 420.

Retainer by

co-repre-

sentatives

2169. A retainer by one of several co-representa-

tives can only be exercised subject to the rights of

his co-representatives; and the proceeds must be ap-

plied rateably amongst those entitled to retain.

Chapman v. Turner (1738-9) 9 Mod. 268.

[A representative appointed during the minority or lunacy of a

person entitled to the grant can retain either for his own debt

{Briers V. Goddard (16 1 7) Hob. 250), or for that of the minor or

lunatic {Franks v. Cooper (1799) 4 Ves. 763).]

Retainer

after repre-

sentative'

s

death

2170. If a personal representative dies without

having exercised his right of retainer, his representa-

tive cannot exercise such right, even though it was

claimed during the personal representative's lifetime;

unless the latter's representative is also a representative

of the original testator.

Re Compton (1885) 30 Ch. D. 15.

Waiver of
right to

retain

2171. A personal representative can by his con-

duct waive his right of retainer;W and if a creditor

of the deceased obtains a judgment against such

representative in an action in which the right was

not asserted, the representative cannot afterwards set

up the right of retainer against the judgment. (^) He
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does not lose it merely by failure to assert it, if the

occasion to assert it has not arisen.

W

(a) Player v. Foxhall (1826) i Russ. 538.
(b) Re Marvin [1905] 2 Ch. 490,,

(c) Re Rhoades [1899] 2 Q. B., at p. 353.

2172. A personal representative may pay, or retain Payment

of statute

barred debt
in respect of, a debt as to which the Statutes of Lim-

itation might be pleaded. (^) But he may not pay, or

retain in respect of, a debt which is unenforceable

by reason of non-compliance with the Statute of

Frauds ;('') and he may not pay a debt after it has

been declared by the Court to be statute-barred.

W

(a) Stahlschmidt v. Lett (1853) i Sm. & G. 415.

(b) Re Rownson (1885) 29 Ch. D. 358.

(c) Midgley v. Midgley [1893] 3 Ch. 282.

[After an order for the administration of the estate, the defence

of the Statutes of Limitation may be set up by any creditor or

legatee {Shewen v. Vanderhorst (1831) I Russ. & My. 347); but

not as against a creditor who is a plaintiff in the administration

action (Briggs v. Wilson (1853) 5 De G. M. & G. 12; Fuller v.

Redman (No. 2) (1859) 26 Beav. 614).]

2173. If, in an action against cS-representatives, Plea of
statute by

one of co-

attves

one pleads the Statutes of Limitation, and the other

or others do not, the Court accepts the plea;(^) but represent

(possibly) one representative can (subject to § 2172,

ante) pay a statute-Barred debt against the wish of

the others. C')

(a) Midgley v. Midgley [1893] 3 Ch., at p. 302, per Lopes, L. J.

(b) Ibid., at p. 297, per Lindley, L. J.

Astbury v. Astbury [1898] 2 Ch., at p. 115, per Stirling, J.

YY3
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keeping, 21 74. One of several co-representatives can prevent

"debt
^^ Statutes of Limitation running in respect of a

simple contract debt,W and (possibly) a specialty (^)

debt, in favour of the personal estate of the deceased,

by acknowledgment or promise in writing, and (proba-

bly) by payment on account of principal or interest/'^)

Neither an acknowledgment or promise, nor a pay-

ment, by one representative will render the others

personally liable for the debt;^'^) but if the debt is

charged on land, a part payment by one of several

devisees of that land will prevent the statutes running

in favour of any, so that they will all continue to be

personally liable to pay it to the extent of assets

received. (^) [Semble^ a similar rule is applicable to a

part payment by one of several co-representatives,

made whilst the land is vested in them.(^)

(a) Statute of Frauds (Amendment) Act, 1828, s. 2.

Re Macdonald [ligj] 2 Ch. 181.

(b) Re Macdonald, ubi sup., at p. 187.

(c) Coope V. Cresmeil (1866) L. R. 2 Ch. App., at pp. 123-4, P^i"

Lord Chelmsford.

(d) Statute of Frauds (Amendment) Act, 1828, s. I.

Mercantile Law Amendment Act, 1856, s. 14.

[The result is, that if the co-representative pays away the assets

without notice that the debt has been kept alive, he is not person-

ally liable to the creditor {Re Hollingshead (1888) 37 Ch. D., at

pp. 657-8; Re Macdonald^ ubi sup., at pp. 188-9).]

(e) Re Lacey [1907] i Ch. 330.

[S. 14 of the Mercantile Law Amendment Act does not apply to

debts covered by the Real Property Limitation Act, 1874 [Re Lacey,

ubi sup., at p. 350).]

(f) This would seem to be the result of the Land Transfer Act, 1897,
s. 3 (2).
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[An acknowledgment by one of several devisees in trust is not

sufficient to exclude the operation of the Real Property Limitation

Act, 1833, s. 42 (i), and keep alive as against the land an obliga-

tion to pay rent, or interest in respect of money charged on land

{Astbury v. Astbury [1898] 2 Ch. 1 1 1). Semble^ this rule will apply

to an acknowledgment by one of several co-representatives in whom
land is vested under the Land Transfer Act, 1897.]

2175. A personal representative to whom real Acknowi-

estate has been devised in trust cannot prevent the
"jf^j"/iJ

Statutes of Limitation running in favour of the per- fust

sons entitled to the real estate in respect of a debt

payable out of the real estate, by making, in his ca-

pacity of representative, a payment or acknowledg-

ment of or on account of the debt.(^) But, semble,

a representative can keep a debt alive against real

estate by an act done while it is vested in him as

representative. ('')

(a) Fordham v. Wallis (1853) 10 Ha., 217. (It is otherwise if the

land is vested in him beneficially (ibid^.')

Coope v. Creswell (1866) L. R. 2 Ch. App. 112.

Re Lacey [1907] i Ch., at pp. 344, 351-2.

\^cere : has this rule been affected by the Land Transfer Act,

1897, which vests the real estate in the personal representative.?]

(b) Land Transfer Act, 1897, s. i (i).

21 76. If a testator creates a trust for the payment Effect of

of his debts out of his personal estate only, the pe-
'Xlgefor

riods of limitation in respect of such debts are not payment of

thereby affected.W But if he creates a trust or
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charge for the payment of his debts out of his real

estate/^) or if, having created such a trust or charge,

he directs his trustees to pay such debts out of a

blended fund of realty and personal ty,('=) the period

of limitation in respect of simple contract debts thus

affected is enlarged to twelve years. ('^^

(a) Scott V. Jones (1835) 4 CI. & Fin. 382.

(b) Re Stephens {iSSg) 43 Ch. D. 39. (The Land Transfer Act,

1897, has not altered the law on this point [Re Balls [1909] i Ch.

791).)
(c) Re Raggi [1913] 2 Ch. 206.

\^u(ere : would the period of limitation be extended as against

the personalty .?]

(d) Real Property Limitation Act, 1874, ss. 8, 10.

Running of
Statutes of
Limitation

2177. Against a creditor who had a complete

cause of action before the decease of his debtor, the

statutory period of limitation continues to run not-

withstanding the decease.W Against a creditor whose

cause of action is not complete till after his debtor's

decease, the statutory period does not begin to run

until the executor accepts office,(^) or, if there is no

executor who accepts office, until a grant of admin-

istration is made.(=)

(a) Boatwright v. Boatwright (1873) L. R. 17 Eq. 71.

(b) Douglas V. Forrest (1828) 4 Bing. 686, at p. 704.

(c) Burdick v. Garrick (1870) L. R. 5 Ch. App., at p. 241.

Atkinson v. Bradford Building Society (1890) 25 Q. B. D. 377.

[The latter rule applies if the completion of the cause of action

and the death occur on the same day; unless there is evidence that

the cause of action accrued before the death {^Atkinson v. Bradford

Building Society^ ubi sup., at pp. 381-382).]
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2178. If the estate of a deceased person is in- insolvent

solvent, it may be administered either— (i) by the
"*"*"

personal representative out of Court, according to

the law applicable to solvent estates ;(^) or (ii) by the

Court having jurisdiction in bankruptcy, in accord-

ance with the law of bankruptcy ;
C') or (iii) by the

Chancery Division as an insolvent estate.W The
Chancery Division may transfer the administration of

an insolvent estate to the bankruptcy jurisdiction. ("^^

(a) Re Horgreaves (1890) 44 Ch. D., at p. 242, per Lindley, L. J.

(b) Bankruptcy Act, 19 14, s. 130.

[The petition may be presented either by a creditor or by the

representative {tbid.').\

(c) Judicature Act, 1875, s. 10.

(d) Bankruptcy Act, 1914, s. 130 (3).

Re Baker (1890) 44 Ch. D. 262.

^if Eade (1906) 94 L. T. 277.

[The last decision sets out the considerations which will influence

the Court in coming to a conclusion on this matter.]

2179. The Chancery Division may administer the Adminis-

estate of a deceased person as an insolvent estate, ^"^^^^
*"

whenever there is good reason to suppose that such

estate is not sufficient to pay the debts of the de-

ceased, (*) together with the costs of administration. ('')

And if there is any doubt as to whether or not the

estate is solvent, the Court may direct an enquiry

to ascertain the facts.W

(a) Re Hopkins (1881) 18 Ch. D., at p. 377.
(b) Re Leng [1895] i Ch. 652.

(c) Re Smith (1883) 22 Ch. D., at p. 592.
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Effect of 2180. In the administration by the Chancery
Judicature

[)iyigion of an insolvent estate, the rules of bank-
Act

ft ruptcy law are applicable on the following subjects,

(i) the respective rights of secured and unse-

cured creditors

;

Judicature Act, 1875, s. ro.

[The Chancery rule allowed a creditor to realize or retain his

security and to prove for the whole debt; provided that, by pursu-

ing the two remedies open to him, he (iid not recover more than the

total amount due {Mason v. Bogg\\%-yi) 2 My. & Cr., at p. 448).

Under the law of bankruptcy, he rriust, unless he gives up his

security, either realize , or value it, and prove only for the balance

of the debt, if any {Couldery v. Bartrum (1881) 19 Ch. D., at pp.

400-401).]

(ii) the debts and liabilities provable
;

Judicature Act, 1875, s. 10.

Re West of England Bank (1879) 12 Ch. D. 823.

[For the bankruptcy rules as to what debts and liabilities cannot

be proved, see Bankruptcy Act, 1914, s. 30.]

(iii) the order in which such debts and liabil-

ities are payable

;

Judicature Act, 1875, s. 10.

Re Whitaker [1901] i Ch. 9.

[Generally in bankruptcy all debts and liabilities are payable pari

passu (Bankruptcy Act, 1914, s. 33 (7)). But certain debts arc

preferred {ibid. s. 33 (i)) ; and these preferences admitted by the

law of bankruptcy are now imported into the administration of an

insolvent estate by the Chancery Division (Preferential Payments

in Bankruptcy Act, 1888; Re Leng\ii()s] i Ch. 652; Re Hey'

wood [iSgj] 2 Ch., at pp, 598-9). Apparently, a landlord's right

of distress is pot, in the Chancery Division, restricted by the bank-

ruptcy rules {Re Fryman (1888) 38 Ch. D. 468); but it would

seem that the Crown loses its priority (Bankruptcy Act, 19 14, s.
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151 ; Re fVhitaker [1901] I Ch., at p. 14; notwithstanding Re
Oriental Bank (1884) 28 Ch. D. 643, and Re Churchill (1888) 39
Ch. D. 174).]

(iv) the valuation of annuities and future and

contingent liabilities.

Judicature Act, 1875, s. 10.

[For the bankruptcy rules on this point, see Bankruptcy Act,

1914, s. 30 (3).]

In other respects the general rules of administra-

tion, not the special rules of bankruptcy, apply.

Re Leng [1895] i Ch., at pp. 655-6.

Re Ambler [1905] i Ch. 697.

[These decisions were on the Bankruptcy Act, 1883; but the

language of the corresponding provisions of the Act of 1914 is

almost identical.]

2181. Even when the estate is being administered Effect of

in the bankruptcy jurisdiction, the general rules of ^^"^^''"P'^y

the law of property, and not the special rules of

bankruptcy law which define the assets of a bankrupt,

determine what are the assets of the deceased at the

time of his death. (*) But in other respects, when the

estate is being administered in bankruptcy, the assets

are administered in accordance with the provisions

of the Bankruptcy Acts relating to the administration

of the property of a bankrupt, so far as the same are

applicable. C')

(a) Re Gould (1887) 19 Q. B. D. 92 (voluntary settlements).

Haslttck V. Clark [1899] I Q. B. 699 (execution).

Re Rhoades [1899] 2 Q. B. 347 (retainer).

Digitized by Microsoft®



I390 SUCCESSION

[The decisions above quoted were all upon the Bankruptcy Act,

1883, *• ^25 ; but the corresponding provisions (s. 130) of the Act

of 19 14 are on similar lines, and it is presumed that the decisions

still apply.]
-

'(
=

(b) Bankruptcy Act, 1914, s. 130 (5).

Distribu- 2182. If a personal representative has issued ad-
tton by

vertisements inviting creditors and others to send in
represent- °
ative their claims against the estate, similar to those issued

by the Court in an action for administration, he may,

at the expiration of the time fixed by the advertise-

ments for sending in claims, distribute the assets

amongst the persons entitled thereto, vs^ithout incur-

ring any liability to creditors of vi^hose claims he had

no notice at the time of the distribution. (*) But

unpaid creditors and claimants may follovv^ the assets

into the hands of the persons who have received

them.(b)

(a) It is immaterial that the creditor has not sent in his claim, if in fact

the representative was aware of it (^Re Land Credit Co. (1872)
21 W. R. 13s).

(b) Law of Property Amendment Act, 1859, s. 29.

[As to the rules to be observed in following the assets, see ante^

Tit. Ill, § 2148, n.]
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TITLE VI—THE ORDER OF RESORT TO
ASSETS

2183. In the absence of provisions to the contrary Order in,

contained in a testament, assets are, as between the ^ ",
' ' assets are

different classes of beneficiaries, applicable to the applicable

payment of the deceased's unsecured debts in the

following order :
—

(i) personal estate undisposed of by testament

;

Nezabegin v. Bell (1857) 23 Beav. 386.

Re Grainger [1900] 2 Ch. 756.

[A lapsed share of a residuary bequest is not 'undisposed of for

this purpose {Trethewy v. Helyar (1876) 4 Ch. D. 53).]

(ii) personal estate expressly bequeathed W or

conveyed (''^ subject to, or in trust for,

payment of debts

;

(a) Browne v. Groombridge (1819) 4 Madd. 495 (trust).

Webb V. De Beauvoisin (1862) 31 Beav. 573 1 , , v

Re Smith [1913] 2 Ch. 216 /
<-''""ee;-

(b) Trott V. Buchanan (1885) 28 Ch. D. 446 (trust).

(iii) general or residuary personal estate not

specifically bequeathed nor exonerated

nor exempted

;

Manning v. Spooner (1796) 3 Ves., at p. 117.

[It is this rule which saves specific and demonstrative legacies

(ante. Sect. I, Tit. IV, §§ 1998, 2003) from abatement until the

funds available to satisfy general legacies have been exhausted.]
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(iv) real estate appropriated to, or devised in

trust for, the payment of debts

;

Powis V. Corbet (1747) 3 Atk. 556.

Manning v. Spooner (1796) 3 Ves. 114.

[If the testator's intention to that effect is clear (^Burton v. Knpwl-

ton (1796) 3 Ves. 106), but not otherwise {Brummel v. Prothero

(179^) ibid, no), real estate devised in trust for payment of debts

may even be resorted to before the general personal estate.]

(v) real estate passing to the heir by inherit-

ance, (^) including lapsed and disclaimed

devises ;
(^)

(a) Harmoody. Oglander (1803) 8 Ves., at pp. 124—5.

Scott V. Cumberland {i%T^) L. R. 18 Eq. 578 (but see Trethewyy.

Heljar, ubi sup., at p. S7). •

(b) Re Sitwell (1913) 57 Sol. Jo. 730.

[If devised land escheats to the Crown, it does not appear to be

quite settled whether it ranks, for this purpose, as land descended or

as land devised (^Evans v. Brown (1842) 5 Beav., at pp. 122—3).

The Land Transfer Act, 1897, does not a,fFect the question; because

it does not bind the Crown [Goods of Hartley [1899] P. 40).]

(vi) real estate charged with the payment of

debts

;

Harmoody. Oglander, ubi sup., at p. 125.

Re Salt [189s] 2 Ch. 203.

Re Roberts [1902] 2 Ch. 834.

[This rule is not affected by the Land Transfer Act, 1897 {Re

Kempster [igo6] 1 Ch. 446).]

(vii) general pecuniary legacies (other than leg-

acies charged on real estate) rateably

;

Farquharson y. Floyer (1876) 3 Ch. D. 109.

Re 'Bawden [i%g^] i Ch. 693.-

[Portions {Re Saunders- Davies (1887) 34 Ch. D. 482), and leg-

acies {Re Bawden [1894] i Ch. 693), charged on real estate, do

not contribute until after the real estate on which they are charged

is exhausted,]
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(viii) devises and specific legacies, rateably;

Tombs V. Roch (1846) 2 Coll. 490.
Powells. Riley (1871) L. R. 12 Eq. 175.
Re Maddock [1902] 2 Ch., at p. 233.

(ix) real and personal estate over w^hich a testa-

tor has a general testamentary power of

appointment, which he has expressly ex-

ercised by his testament

;

Fleming v. Buchanan (1853) 3 De G. M. & G. 976.

Beyfus V. Latoley [1903] A. C. 411.

[But the execution of such a power by a general bequest of per-

sonal property, as provided by the Wills Act, 1837, s. 27, causes

the property to pass and to be applied in like manner as the resid-

uary personal estate {Williams v. IVilliams [1900] i Ch. 152).

^are : whether an appointment by deed will make the fund assets

{Townsend V, Windham (1750) 2 Ves. Sen., at p. 10).]

(x) widow's paraphernalia [ante, Bk. Ill, Sect.

IX, Tit. II, § 1 549),^^) and {semble) dona-

tiones mortis causa [ante. Sect. I, Tit. IV;

§§ 2040-2046) C') rateably.

(a) Tynt v. Tynt (1729) 2 P. Wms. 542.

(b) Tate v. Hilbert {lyg'i) 2 Ves. Jun., at p. 120.

Tate V. Leithead (1854) Kay, 658.

[There are clear dicta to the effect that donationes mortis causa

are liable for payment of debts in default of other assets; but the

precise order in which they are resorted to does not appear to have

been settled.]

2184. A charge of debts upon his real estate by a Effect of

testator does not, in favour of his residuary legatees, 'j^^^^
^

though it does in favour of his pecuniary legatees,W

exonerate his general personal estate from its primary
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liability for debts; unless such general personal estate

is expressly exonerated by him/'') And if a testator

creates a special fund for the payment of debts, and

bequeaths out of his general personal estate legacies

which fail to take effect by lapse or otherwise, the

special fund will, pro tanto, be relieved from the lia-

bilities specially charged upon it.W

(a) Re Salt [1895] 2 Ch. 203.

Re Roberts [1902] 2 Ch. 834.

(b) Bootle V. Blundell (1815) l Mer., at pp. 220-221, per Lord

Eldon, C.

Allan V. Gott (1872) L. R. 7 Ch. App., at pp. 442-443.
Kilford V. Blaney (1885) 31 Ch. D., at p. 61.

[The rule applies, even if the real estate is outside the jurisdiction

of the Court {Re Smith [1913] 2 Ch. 216).]

(c) Dacre v. Patrichon (i860) i Dr. & Sm. 182.

Kilford y. Blaney (1885) 31 Ch. D. 56.

Effect of
creating a

' mixed

fund'

2185. If a testator creates a mixed fund of real

and personal estate, and directs that all or a certain

number of his debts shall be paid thereout, the resid-

uary bequest (if any) is wholly or pro tanto discharged

from liability for such debts. And, as between the

different properties comprised in such mixed fund,

the debts will be apportioned rateably.

Roberts v. Walker (1830) I Russ. & M. 752.

Incum-

brances

2186. Liabilities incident to any particular asset

which fall due after the owner's decease, (^) and charges

upon any particular asset neither created *) nor adopted
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as his own W by the deceased, are borne by the bene-

ficiary entitled to that asset. But liabilities arising

under a contract made by the deceased, though for

the benefit of any particular asset, are (subject to

§§ 2188 and 2189, post) primarily borne by the

deceased's general personal estate. ("^^

(a) Fitz Williams v. Kelly (1852) 10 Ha. 266 (fines due on a lease).

Addams v. Ferick (1859) 26 Beav. 384 (calls on shares).

Re Betty [1899] I Ch. 821 (obligations under a lease).

(b) Swainson v. Sivaimon (1856) 6 De G. M. & G. 648.

(c) Townshend y. Mostyn (1858) 26 Beav. 72.

[It is on this principle that the cost of up-keep of a specific leg-

acy after the testator's death falls on the specific legatee {Re Pearce

[1909] I Ch. 819; ante. Sect. I, Tit. IV, § 2009).]

(d) Cooper v. Jarman (i86o) L. R. 3 Eq. 98.

Re Day [1898] 2 Ch. 510.

2187. A charge created by a testator upon chattels charge

personal specifically bequeathed, is primarily borne o^ 'P"ifi'

by the general personal estate not specifically be-

queathed.W But if such estate is insufficient for the

payment of the testator's debts, the legatee of the

property charged must, as between himself and other

specific legatees or devisees, in the absence of direction

to the contrary in the testament, bear the burden of

the charge. ('')
'

(a) Lewis v. Lewis (1871) L. R. 13 Eq., at pp. 225-6.

Bothamley v. Sherson (1875) L. R. 20 Eq. 304, at pp. 315-6.

(b) Re Butler [1894] 3 Ch. 250.

[A mere direction for payment of debts is not evidence of a con-

trary intention for this purpose {Re Butler, uhi sup^.~\
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Charges

on land

2188. The liability to pay or satisfy a mortgage,

an equitable lien for unpaid purchase money, or other

equitable charge created by a deceased person upon

real estate or chattels real,W is, as between the devisee

or legatee of such property, ('') or the heir of such

person taking such property by intestacy, and his

other devisees, legatees, heirs, or his next of kin,('^)

borne primarily by the devisee, legatee, or heir taking

the property so charged, ('^) unless a contrary intention

has been declared by the deceased in his testament,

deed, or other document. ^^^ But the person taking

the property subject to such ' mortgage, lien, or

charge, does not become personally liable to pay the

debt charged thereon.

W

(a) Re Kershaw (i888) 37 Ch. D. 674.

(b) Re Anthony [1S93] 3 Ch. 498.

(c) Re Fraser [1904] i Ch., at p. 735.
(d). Real Estate Charges Acts, 1854, 1867, 1877.
(e) Ibid.

• Re Campbell {i^()i] 2 Ch., at pp. 214-5.

(f) Syer v. Gladstone (1885) 30 Ch. D. 614.

[A general charge of debts or legacies by the deceased's testament
is not within the meaning of this § {Heftoorth v. Hill (1862) 30 Beav.

476). Each property bears its own charge ; and there is no con-

tribution among the beneficiaries {Re Holt (1916) 85 L. J. Ch. 779).]

' Contrary

intention

'

2189. Neither a general direction given by a tes-

tator that his debts shall be paid out of his personal

estate,^ nor a charge of, or direction for, payment

of debts upon or out of residuary real or personal es-

tate or residuary real estate,^'') is a declaration of a

contrary intention within the meaning of § 2188,

Digitized by Microsoft®



THE ORDER OF RESORT TO ASSETS 1397

ante. In order that § 2188 may be excluded, it must

appear that the deceased has either expressly, or by

necessary implication, referred to the debts secured

by mortgage, lien, or charge, and directed them to

be discharged out of his general personal estate.('=)

(a) Real Estate Charges Act, 1867, s. i.

(b) Real Estate Charges Act, 1877, s. I.

(c) Re Valpy [1906] I Ch. 531.

[The right of a pecuniary legatee to payment of his legacy was,

in equity, before the passing of the Real Estate Charges Acts, prior

to the right of a devisee of mortgaged land to have the mortgage

debt paid out of the personalty ; and this rule still holds good {Re
Fry [1912] 2 Ch. 86). Therefore, the fact that these Acts are

excluded by the testament does not deprive the legatee of his priority

{Re Smith [1899] ^ ^^'^ ^'^ PP- 'il^~'^-\

2190. The provisions of §§ 2184 and 2185 relat- Charges of

ing to the payment of debts charged upon real
"^""^

estate (^^ or payable out of a mixed fundjC') apply,

mutatis mutandis, to legacies similarly so charged or

payable.

(a) Elliott V. Dearsley (1880) 16 Ch. D. 322.

Kilfordw. Blaney (1885) 3 i Ch. D. 56.

Re Boards [1895] i Ch. 499.
(b) Allan v. Gott (1872) 7 Ch. App. 439,

Re Spencer Cooper [1908] i Ch. 130. ,'

2191. In the absence of special direction in the Legatees

testament, and subject to §§ 2192 and 2193, post, a
"°J"^^-^

legatee has no claim upon the real estate of the de- »» real

ceased. (^) But a testator may make his real estate, or
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any other fund, primarily or exclusively liable to the

payment of legacies/*^)

(a) Robertson v. Broadbent (1883) L. R. 8 App. Ca., at p. ill, per

Lord Selborne, C.

\Semhle^ this rule has not been affected by the passing, of the

Land Transfer Act, 1897 (see s. 2 (3) of that Act).]

(b) Dickin v. Edwards (1844) 4 Ha. 272.

[If, however, in the last case, the testator evinces an intention

that the legacies shall in any event be paid, the legatees will, in the

event of the fund primarily liable proving insufficient, be entitled to

have recourse to the general personal estate {Diekin v. Edwards^ ubi

sup., at p. 276).]

Implied

charge of
debts or

legacies

2192. If a testator directs payment of his debts,

or bequeaths pecuniary legacies, and the direction or

bequest is either followed or preceded by a gift of

the residue of his real and personal estate, the debts

or legacies are charged upon his real estate.

Greville v. Browne (1859) 7 H. L. C. 689.

Re Salt [189s] 2 Ch. 203.

Re Balls [1909] i Ch. 791, at p. 795.

The word "residue" need not be used, if the meaning of the

testator is otherwise clear {Re Balls, ubi sup. : Re Bawden [1894] i

Ch. 693 ; Re Roberts [1902] 2 Ch. 834).]

' Marshal-

ling'

2193. If, by the action of a creditor, the order

of resort to the assets of a deceased person for pay-

ment of debts (ante, § 2183) has been disturbed, a
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beneficiary who has suffered by such disturbance can

claim to stand in the place of the creditor, and to ob-

tain satisfaction from the fund primarily liable for

the debt, to the extent to which the fund out ofwhich

the beneficiary has a prima facie claini to satisfaction

has been depleted.

Aldrich V. Cooper (1803) 8 Ves.^at pp. 394-7, per Lord Eldon, C.

Trimmer v. Baynes (1803) 9 Ves., at p. 211, per Grant, M. R,

Thus :
—
(i) if a creditor obtains payment of his

debt from the personal estate of the

deceased, a pecuniary legatee can, to the

extent of such payment, enforce his

claims against the real estate descended,^

or real estate charged with the payment

of debts; C')

(a) Gallon v. Hancock (1743) 2 Atk. 427.

Aldrich V. Cooper (1803) ubi sup., at p. 396.

(b) Strickland s. Strickland (1839) 10 Sim. 374.

Paterson v. Scott (1852) i De G. M. & G. S3i-

[A charge of debts on real estate can be indirectly created in

manner described in § 2192, ante (Re Salt [1895] 2 Ch. 203).]

(ii) a specific legatee, whose legacy has been

taken for payment of debts, can to that

extent enforce his claims, not only against

the real estate descended or charged, but

against the general personal estate, ^^^ and

also against the real estate devised, but

not charged with debts, in the proportion

which the value of the personal estate
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specifically bequeathed to him bears to

the realty devised ;
(''^

(a) Bothamley v. Sherson (1875) L. R. 20 Eq. 304.

(b) Re Saunders-Davies (1887) 34 Ch. D. 482.

[A devisee (including a residuary devisee {ante^ Sect. I, Tit. IV,

§ 2001)) would have a similar claim to contribution against a spe-

cific legatee {Re Saunders-Davies^ uhi sup., at p. 495)-]

(iii) if a legatee, whose legacy is charged by the

testament on the real estate of the testa-

tor, obtains payment from the personal

estate, a legatee whose legacy is not so

charged can, to the extent of such pay-

ment,, enforce his claims against the real

estate

;

Scales V. Col/tns (1852) 9 Ha. 656.

(iv) a widow, whose paraphernalia have been

employed in the payment of her deceased

husband's debts, can, to the extent of

such employment, enforce her claims

against his general personal estate, (^) his

real estate undisposed of by his testa-

ment, C^) his real estate charged with the

payment of debts, ("=) and {semble^ his real

estate devised. ('^^

(a) Tynt\. Tynt (1729) 2 P. Wms. 542.
(b) Tipping \:- Tipping (i72g) i P. Wms. 730.

Snelson v. Cariif/ (1746) 3.Atk. 369.
(c) Incledon v. Northcote (1746) ibid. 430.

Boyntun v. Boyntun (1784) l Cox, Eq. 106.

(d) Tynt v. Tynt, ubi sup.

[The doubt is caused by the later decision of Probert v. Clifford

(1739) I Ambl. 6, where Lord Hardwicke, C, apparently unaware
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THE ORDER OF RESORT TO ASSETS 1401

of the earlier case, refused to allow a widow to marshal against

devisees; saying that a husband had power to dispose of his wife's

paraphernalia during his lifetime. But the reasoning of Tynt v. Tynt^

that a devisee cannot be in a better position than an heir, seems to

have been subsequently followed. At any rate it would seem that,

inasmuch as the widow is in the position of a simple contract cred-

itor in respect of her paraphernalia {Townsendv. Windham (1750)
2 Ves. Sen., at p. 7, per Lord Hardwicke, C), she ought, since the

passing of the Administration of Estates Act, 1833, to be preferred

to the devisees.]

MARSHALLING BT CREDITORS

Formerly the doctrine of marshalling assets was almost more

inportant for creditors than for beneficiaries ; but, owing to the

operation of the Administration of Estates Act, 1869, which placed

specialty and simple contract debts on the same footing, its impor-

tance to creditors has practically disappeared. Still, it may conceiv-

ably apply to them ; as, for instance, when judgment or other

creditors (ante^ Tit. V, § 216 1) have absorbed the whole of the

legal assets, and claim to come upon the equitable {ante. Tit. IV,

§ 2159). And, inter vivos, the doctrine may apply to secured

creditors {ante, Bk. Ill, Sect. IV, Tit. II, § 142 1).
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TITLE VII — DUTIES AND POWERS OF
THE PERSONAL REPRESENTATIVE

Burial of 2194. An executor has the custody of the body
deceased q£ ^.jjg deceased until its burial or cremation/^) and

is not obliged to obey the directions given by the

deceased as to its disposal.^) He must bury or cre-

mate it('=) in a manner suitable to the aniount of the

deceased's assets and station in life/'^) The purchase

of mourning garments for the use of the deceased's

relatives is not a part of the funeral expenses which

the executor may incur.(^)

(a) Williams v. Williams (1882) 20 Ch. D., at p. 664, per Kay, J.

[As to cremation, see R. v. Price (1884) 12 Q. B. D. 247, and

the Cremation Act, 1902.]

(b) Williams v. Williams, ubi sup., at p. 665.

(c) Sharp v. Lush (1879) 10 Ch. D., at p. 472.
(d) Hancock v. Podmore (1830) i B. & Ad. 260.

Edwards v. Edwards (1834) 2 Cr. & M. 612.

(e) Johnson v. Baker (1825) 2 C. & P. 207.

Bridge v. Brown (1843) 2 Yo. & C. Ch. Ca. 181.

[Semble, as between the personal representative and the benefici-

aries, a direction to furnish mourning garments, or to erect a tomb-

stone, would be binding as a legacy.]

Inventory 2195. The personal representative must make and
tf estate produce an inventory of the deceased's estate, if re-
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quired to do so by the Court upon the application

of any one interested in the estate.

21 Hen. VIII (1529) c. s> s. 2.
-

[In practice, the representative never exhibits the inventory unless

he is called upon to do so (Myddkton v. Rushout (1797) i Phill.

244; Phillips V. Bignall (181 1) i Phill. at p. 240). The place

of the inventory is taken by the accounts rendered by the personal

representative to the Inland Revenue authorities for the purpose

of assessing the Death Duties.]

2196. The personal representative must collect and Realiza-

realize the estate of the deceased within a time which "°"fassets

is, in the circumstances of the estate, reasonable. (^)

He must call in unsecured debts due to the estate; ('')

but he need not call in a debt secured upon appar-

ently adequate real security. ("^^ He is not liable for

failure to secure payment, if he has done all he could

to obtain it.('*)

(a) Grayburn v. Clarkson (1868) L. R. 3 Ch. App., at p. 606.

[Prima facie^ a year is a reasonable time; and if the representa-

tive takes longer, the onus is on him to justify the delay {ibid.).]

(b) Powell y. Evans (1801) 5 Ves., at p. 844.

(c) Re Chapman [1896] 2 Ch., at p. 778.

[By virtue of s. 30 of the Conveyancing Act, 1881, a personal

representative of a mortgagee can now re-convey mortgaged property

to the mortgagor upon redemption, even though it consists of real

estate ; and, by the effect of s. 21 (4) of the same statute, he can

exercise the statutory power of sale given to a mortgagee by the

Act.]

(d) Clack V. Holland (1854) 19 Beav., at pp. 271-2.

[Even if he takes no steps to enforce payment, the representative

may escape liability, if he can show that he had reasonable grounds
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for belief that siich steps would have been ineffectual {ibid.'). But

in such a case the onus of proof is on him {Re Brogden (1888) 38
Ch. D., at p. 568).]

No duty

to invest

2197. In the absence of directions to the contrary

in the testament, the personal representative is < not

obliged to invest the deceased's money ;
(*^ but, if he

leaves it at a bank, he must keep it on a separate

account.^'^)

(a) Johnson w. Newton (1853) 11 Ha. 160.

(b) Wilis V. Groom (1856) 25 L. J. Ch., at p. 729.

[This is an important point in which a personal representative

differs from a trustee {ante, Bk. Ill, Sect. XVII, Tit. Ill, §§ 1785,

1794)-]

Application

of Trustee

Acts

2198. The provisions of the Trustee Acts appli-

cable to trustees are applicable also to the duties

incident to the office of the representative of a de-

ceased person.

Trustee Act, 1893, s. 50.

Dowse V. Gorton [1891] A. C, at p. 204, per Lord Macnaghten.

[For particulars of these provisions, see ante., Bk. Ill, Sect. XVII,
Tit. III.]

^

Manage-

ment of

property

2199. If any of the property of the deceased can-

not be at once realized, the personal representative

has the powers of management necessary to maintain

its value,

Strickland w. Symons (1883) 22 Ch. D., at p. 671.
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[The principle is necessarily vague; but the illustration given in

the case quoted is that of a ship which is allowed by the representa-

tive to complete her voyage, or upon which money is expended to

enable her to earn freight. The most striking illustration of the

principle is, however, that described in the next §.]

2200. The representative may carry on a business Carrying m

belonging; to the deceased with a view to winding it df'^^^^^^
° °

, . .
° business

up (^) or of selling it as a going concern. C') If author-

ized by the testator, he may (as between himself and

the beneficiaries) carry it on for an indefinite pe-

riod ;W but none of the assets may be invested in it

without the testator's authority/^) and, if such au-

thority is given, the amount invested must not exceed

that authorized. (^^

(a) Collinson v. Lister (1855) 20 Beav. 356.

(b) Dowse V. Gorton [1891] A. C, at p. 199, per Lord Herschell.

O'Neill -v. McGrorty [1915]! Ir. R., at p. 17, per O'Connor, M. R.

(c) Re Chancellor (1894) 26 Ch. D. 42.

Re Crowther [1895] 2 Ch. 56.

Re Oxley [1914] i Ch. 613.

[In Collinson v. Lister^ ubi sup., it is laid down that the business

can only be carried on for the purpose of winding up. But in

Dowse V. Gorton, ubi sup., at p. 199, Lord Herschell says that it can

also be carried on (even as against the creditors) with a view to its

sale as a going concern. In such a case, however, the business can

only be carried on for a time which is in the circumstances reason-

able {Re Smith [1896] I Ch. 171).]

(d) ^1? Hodson (18 18) 3 Madd. 138.

Cutbush v. Cutbttsh (1839) i Beav. 184.

M'Neilliey. Acton (1853) 4 De G. M. & G. 744.

(e) Ex parte Garland (1804) 10 Ves., at p. 120.

[Of course in any case the representative is bound to complete

pending contracts entered into by the deceased {^Marshall v. Broad-

hurst (1831) I Cr. & J. 403). But, semble, such completion may

Digitized by Microsoft®



i4o6 SUCCESSION

be a preference {ante. Tit. V, § 2165). For the effect of carrying

on a business upon the rights of beneficiaries and creditors, see post.

Tit. VIII, §§2214-2216.]

Powers of 2201. The personal representative has, for the
tsposttion

purpose of duly administering the assets, the power

to sell, mortgage, or pledge the real and personal es-

tate vested in him;(*) and neither creditor, C') benefi-

ciary,(=) nor co-representative (^^ can, prima facie,

impeach the title of the purchaser, mortgagee, or

pledgee from or of the representative.

(a) Land Transfer Act, 1897, s. I.

Nugent V. Gifford (1738) I Atk. 463.

Meai V. Lord, Orrery (174S) 3 Atk., at p. 337.

^cott V. Tyler (1788) 2 Dick., at p. 725.

Norwoods and Blake's Contract [1917] i Ir. 472.

(b) Nugent v. Gifford, ubi sup.

Mead v. Lord Orrery, ubi sup.

Whale V. Booth (1785) 4 T. R. 625, n., per Lord Mansfield, C. J.

(c) Ewer v. Corbet (1723) 2 P. Wms. 148.

Medd V. Lord Orrery, ubi sup.

(d) McLeody. Drummond (1805) 14 Ves. 353 ; 17 Ves. 152.

Attenborough v. Solomon [1913] A. C, at p. 83, per Lord Hal-

dane, C.

But the sale, mortgage, or pledge can be set aside if:—
(i) the person seeking to set it aside can prove

that the purchaser, mortgagee, or pledgee

knew that it was made fraudulently, or

otherwise than in a due course of admin-

istration,(^) or that it was made without

valuable consideration, or for an illusory

consideration ;
'^'>

(a) Scott V. Tyler, ubi sup., at p. 724.
McLeod V. Drummond (18 11) 17 Ves., at p. 170, per Lord

Eldon, C.
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(b) Scatt V. Ty/er, uii sup., at pp. 7^5-6, per Lord Thurlow, C.

Rice V, Gordon (1847) II Beav. 265, 270.

[It is on this principle that a sale or pledge of the assets by the

representative to satisfy his private debt is invalid when the facts

are known to the purchaser or pledgee {Re Morgan (1881) 18 Ch.

D., at p. 98, per Fry, J.).]

or—
(ii) the representative creates a merely equita-

ble charge upon the deceased's property

for his own purposes, even in favour of a

person who had no notice that he was

dealing with a representative.

Re Morgan (1881) 18 Ch. D. 93.

2202. Any one of several co-representatives can Powers of

give a good legal title to any part of the personal
""ff^ta'fve

estate of the deceased.

Co/e V. Miles (1852) 10 Ha. 179. '

[But if one of several co-representatives, after he has ceased to

own any part of the estate as representative, and has begun to own
it as trustee, sells or pledges it without the assent of his co-trustee,

the transaction can be set aside as against the purchaser or pledgee

{Attenborough v. Solomon [1913] A. C. 76).]

But:—
(i) the consent of all the executors who prove

the testament is necessary to the disposition

of any part of the real estate of a testator;

Land Transfer Act, 1897, s. 2 (2).

Conveyancing Act, 1911, s. 12.

[It may be noted also that the transfer of shares in limited and

other companies, and of stock registered in the books of the Bank
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of England, is governed by special rules (Companies (Consolidation)

Act, 1908, s. 22 (i); National Debt Act, 1870, s. 23).]

(ii) the Court may refuse to enforce an equita-

ble claim founded on an act done by one

representative , against : the wish of his

co-representatives

;

Lepard v. Vernon (1813) 2 V. & B. 51.

Sneesby v. Thome (1855) 7 De G. M. & G. 399.
' Re Ingham [1893] i Ch., at p. 360. ,

(iiij one representative cannot, without the

sanction of the Court, sell any part of

the assets to another.

Re Norrington (1879) 13 Ch. D. 654.

Legatee
,

2203. The fact that a legatee is also a personal
aho a rep-

j-gpreseutative of the testator does not prevent him

giving a good title as legatee to a purchaser for valu-

able consideration, provided that—
(i) this purchaser has no notice of any debts

of the testator remaining unpaid; and

(ii) the circumstances are such that the pur-

chaser is entitled to assume an assent by

, ;j-^,j^, ;
the personal representative to the legacy;

i.,:-i.";
and

,

Graham v. Drummona [1896] i Ch. 968,

(iii) the property purchased does not remain

under the control; pf the representative(^)
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or the Court (^) for the purpose of admin-

istering the estate of the testator.

(a) Noble v. Brett (1858) 24 Beav. 499.
(b) Hooper v. Smart (1875) i Ch. D. 90.

[Semble, the same principle would apply to an alienation by a de-

visee who was also a personal representative.]

2204. Where a testator has charged his real estate, sak of

or any specific portion thereof, with the payment ^^'^^ ^^^"^

J ^ r ' r J „„t veste,

of debts or legacies or other specific sum of money, in repre-

and has not devised the whole of his interest in such

real estate to trustees, or to any persons charged with

the payment of debts or legacies, nor made any ex-

press provision for the raising of such sum, the exec-

utor or executors for the time being named in his

testament, and any persons in whom the executorship

for the time being becomes vested, may raise such

debts, legacies or sum by sale or mortgage of such

real estate, as they may think proper.

Law of Property Amendment Act, 1859, ss. 14, 16, 18.

[Before the passing of the above Act, the personal representative,

as such, had nothing to do with the deceased's real estate; and,

even since the passing of the Land Transfer Act, 1897, the legal

estate in copyhglds does not vest in him as such. The law, there-

fore, as to the circumstances under which the executor might be

able to deal with real estate not vested in him by operation of law,

though much diminished in importance, still applies (subject to the

Act of 1859) to the legal estate in copyholds. It may be summa-
rized as follows

:

(i) A testator might by his testament expressly give his executors

a power to sell, without giving them any estate in the land (ZJou d.

Hampton v. Shatter (1838) 9 A. & E. 905). Till the exercise of

ZZ 2
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such a power, the estate vested in the heir or devisee {Warneford v,

"Thompson (1797) 3 Ves. 513). The power could be exercised by

the executors who had proved, without the concurrence of those

who had renounced (21 Hen. VIII (1529) c. 4); but it was not

exercisable by an administrator {Re Clay and Tetley (1880) 16 Ch,

D. 3)-

(ii) A testator might have devised an estate in the land to his

executors on trust to fulfil certain purposes (Co. Litt. 113 a). If

the land so devised was charged with the payment of debts and leg-

acies, the purchasers were not bound to see to the application of

the purchase money; but if it was charged with the payment of

legacies only, they were so bound {^ohmon v. Kennett (1835) 3 My.
& K., at p. 630; Re Henson [1908] 2 Ch. 356).

(iii) A testator might have given his executors power by implica-

tion to deal with his real estate. Thus a direction in the will that

such real estate should be sold or mortgaged gave the executors

power to sell or mortgage if the purchase or mortgage money was
distributable by them {Curtis v. Fulbrook (1849) 8 Ha. 278). But,

though a general charge of debts on the real estate might give the

executors an implied power of sale {Sissons v. Chichester [1916] 2

Ch. 75), a devise to trustees on a trust to pay debts would negative

such implied power {Colyer v. Finch (1856) 5 H. L. C, at p. 922,
per Lord Cranworth, C).
To obviate difficulties which arose as to these implied powers,

the provision in the text was made by the Law of Property Amend-
ment Act, 1859. The powers given by that statute do not apply

if the lands have been devised in fee or in tail to a devisee charged

with debts or legacies (s. 18) ; but this exception only covers an

immediate devise, and not an executory devise which does not

take effect immediately on the death {Barrow-in-Furness Corporation

and Rawlinson's Contract [i go 2] i Ch. 339). Having regard to the

expressions, of the Court in Re Clay and Tetley, uhi sup., it seems

probable neither the statutory nor the other powers above described

can be exercised by an administrator,]

Under- 2205. A personal representative may grant an
leases by a underlease of the leasehold property of the deceased,
represent-

_ _ .

ative but only if this course is necessary for the due ad-

ministration of the estate; and the underlessee only
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gets a good title if in fact it was necessary to make
the underlease. The representative cannot give

the underlessee an option to purchase at a future

time.

Oceanic Steam Navigation Co. v. Sutherberry (1880) 16 Ch. D. 236.

[Semble, since the passing of the Land Transfer Act, 1897, ^^^

same principle will apply to leases of real estate.]

2206. Subject to the directions of the testament Allowance

(if any), a personal representative may pay or allow "f'J"""'

any debt or claim against the deceased's estate on any promises

evidence that he thinks sufficient ;
('') and he has the

powers with regard to accepting a compromise of a

claim by the estate described in Bk. Ill, Sect, XVII,

Tit. IV, § i8o7.(^) He may (possibly) compromise

the claim of a co-representative against the estate;

provided that such a compromise is beneficial to the

estate.('=) But a compromise made between co-repre-

sentatives as to the claim of one of them will not

bar the rights of those interested in the estate to

investigate the accounts. ('^)

(a) Trustee Act, 1893, ss. 21 (i), 50.

(b) Ibid. ss. 21 (2), JO.

(c) Re Houghton [1904] i Ch. 622.

[But see the remarks of Lord Eldon in Cooke v. Collingridge

(1823) Jac, at p. 621; and De Cordova v. De Cordova (1879)

L. R. 4 App. Ca., at p. 703. Such a compromise should never be

entered into without the sanction of the Court {Re Houghton., uhi

sup.., at p. 626).]

(d) Re Fish [1893] 2 Ch. 413.
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Appropria-

tion to meet

legacies

'2SSyi. A personal representative can, with the

consent of a legatee who is under no disability ;, and

whose legacy is vested, appropriate a specific portion

of the testator's estate in payment of the legacy ;(^)

and such an appropriation cannot be questioned by

the other beneficiaries, even though the estate is sub-

sequently reduced in value, if, at the time when it

was made, it was a fair and honest arrangement. (^)

Any profit or loss upon a fund so appropriated be-

longs to or is borne by the legatee. ("^^

(a) J?e Lepine [1892] ,1 Ch. 210.

(b) Ibid., at pp. 2 1 6, 218.

\
Re Brookes [191 4] i Ch. 558 (trustees).

i (c) Re /fo//[i903] 2 Ch., at p. 231.

Legacies

not imme-

diately

payable

2208. If the legatee of a vested legacy cannot be

found or is under disability, or if a legacy is settled

upon successive trusts, the personal representative

can appropriate and invest a sum of money to answer

the legacy. (^) The representative will then be under

no further personal liability in respect of the legacy;

but, unless the sum was appropriated under an order

of the Court, the residuary estate is not freed from

liability if the sum appropriated proves to be insuf-

ficient, (^)

(a) Re i/«//[i903] 2 Ch., at p. 233, per Romer, L. J,

[Such investment must be one authorized by the testator or by

law {Re Beverley [1901] I Ch. 681) ; unless the Court for special

reasons should sanction an unauthorized investment {Re Cooke

[1913] 2 Ch. 661).]

(b) Re Salaman [1907] 2 Ch., at p. 50 (reversed on another point).
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2209. The rule stated in § 2208 applies also to a Contingent

contingent legacy, if either no provision is made for
"^''""

the application of the intervening interest on the

legacy; or some or all of such income is, pending the

contingency, to go to the legatee.^ But in such a

case, pending the contingency, either the fund so

appropriated and the interest thereon, or the fund

w^ithout the interest which has been paid to the

legatee, forms part of the estate of the deceased/'')

(a) Re Hall [1903] 2 Ch., at p. 233, per Romer, L. J.

(b) Ibid., at pp. 233-4.

[Therefore, contrary to the rule which applies when the testator

has himself directed the legacy to be set apart (^Re Woodin [1895]
2 Ch., at pp. 314, 315), the legatee, even on fulfilment of the

contingency, will not be entitled to the intervening incx)me.]

2210. Whenever there is a doubt as to the person Payment

entitled to receive a payment from the estate, and
"(J'/qI"^,

w^henever any person entitled to receive a payment

cannot give a valid discharge for such payment, the

representative may pay the sum due into Court.(*) If

he pays into Court where no reasonable doubt exists,

merely in order to escape responsibility, he must

bear the costs occasioned by his act.('')

(a) Re Parker's Trusts (1888) 58 L. J. Ch., at pp. 24-5.

(b) Re Elliot's Trusts (1873) L. R. 15 Eq. 194.

2211. The provisions of Bk. Ill, Sect. XVII, Tit. Survival of

IV, § 1 8 10, apply to co-representatives ;(^) unless it is
^"""^''^
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clear that a testator intended to give powers only to

the persons named in their individual capacity, and

not to them or any one who might succeed them

in the office of his representative. C^)

(a) Trustee Act, 1.893, s. 22.

Conveyancing Act, 191 1, s. 8.

(b) Re Smith [1904] i Ch., at p. 144.
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BILITIES OF THE REPRESENTATIVE

2212. The representative is personally liable, ir- Personal

respective of assets, to strangers for any wrongful acts ^XT/«

done^'') or contracts made by himC'^ in the course ''ringers

of the administration of the estate.

(a) Re Raybould [1900] i Ch. 199.

(b) Laboucherev. Tupper (1857) 11 Moo. P. C, at p. 221.

Farhallw. Farhall (1871) L. R. 7 Ch. App., at p. 128. '

Watling V. Lewis [191 1] i Ch. 414.

[The last case shews that even an express attempt to negative

such liability by a clause in the contract will be ineffectual.]

2213. When acts are done or contracts are entered indemnity

into by a representative in the regular pursuance
^^^^^^^

of powers given by law to him, he is entitled to be

indemnified in respect of his liability thereby in-

curred, out of the assets, in priority to the creditors

and beneficiaries of the deceased ;W and this right

of indemnity exists notwithstanding that the estate is

insolvent/'')

re-

sentative

(a) Benett v. Wyndham (1862) 4 De G. F. & J. 259 (trustee).

Sharp v. Lush (1879) 10 Ch. D., at p. 472 (funeral expenses).

Stott V. Milne (1884) 25 Ch. D., at p. 715, per Lord Selborne,

C. (costs).

Re Raybould, ubi sup.

(b) Bankruptcy Act, 1914, s. 33 (5), 130 (6).
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Limited

indemnity

[The authorities usually speak only of funeral and testamentary

expenses ; but it is difficult to see why the same principle should

not apply to liability incurred by other acts similarly authorized— e.g.

acts properly done in the course of carrying on the deceased's busi-

ness for the purpose of winding it up {Dowse v. Gorton [1891]
Ai C, at p. 203, per Lord Macnaghten). In fact this extension

appears to be implied by Re Raybould^ ubi supi\

2214. If the representative does acts(^) or enters

into contracts ('') in the regular pursuance of a power

conferred upon him by the testator, he is,entitled (as

against the beneficiaries) to be indemnified against

liability arising therefrom, out of any assets allowed

by the testator to be employed in the execution of

such power (c)

(a) Re Rayioii/d [igoo] i Ch. 199.

(b) Ex parte Garland (1804) 10 Ves., at p. 120.

Re Johnson (1880 15 Ch. D. 548.

Re Evans (1887) 34 Ch. D. 597.
(c) Ex parte Garland {\%oi^ 10 Ves. no.

[In O'Neill V. McGrorty [19 15] i Ir. R. i, it was held that

wheire no specific fund had been set apart by the testator, a receiver

and manager appointed by the Court to carry on the testator's

business had a right to resort to the general estate, including such

parts of it as had been carried to the separate credits of legatees.]

Restric-

tions on in-

demnity

2215. The representative's right of indemnity

under § 2214 is subject to (i) the claims of all the

creditors of the deceased who cannot be proved to

have assented expressly or by their conduct to the

exercise of the power; (^) (ii) the rights of all lega-

tees who have actually been pa.id;^'') and (iii) all
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PERSONAL RIGHTS AND LIABILITIES 1417

claims by creditors or beneficiaries against the rep-

resentative, in respect of any failure to administer the

estate properly.

W

(a) Dowse v. Gorton [1891] A. C. 190.

Hodges V. Hodges [1899] i Ir. Rep. 480.

Re Oxley [1914] i Ch. 604.

[The last case shows that mere standing by is not an implied

consent by creditors for this purpose.]

(b) Ex parte Garland (1804) 10 Ves., at p. 120.

(c) Re Johnson (1880) 15 Ch. D., at pp. 552-553.

[The fact that one of several representatives is in default will not

prejudice the claim to indemnity of the other or others not in de-

fault (^Re Frith [1902] i Ch. 342).]

2216. When the representative has a right of in- Subroga-

demnity under S§ 221 q and 2214, his creditors in """ fJ 00 J ... creditors

respect of the transactions v^^hich give rise to the

indemnity may stand in his place, and enforce their

claims against the assets to the extent to which the

representative is entitled to be indemnified.

Re Johnson (1880) 15 Ch. D. 548.

Re Raybould [1900] i Ch. 199.

[A representative who trades with the assets without authority is

of course guilty of a breach of trust. Any profit which he makes

belongs to the estate {Vyse v. Foster (1874) L. R. 7 H. L., at p.

329) ; and the creditors of the testator have a claim to be paid out

of the assets prior to that of the creditors of the representative {Re

Millard (1895) 72 L. T. 823; Re Oxley^ ubi sup.). If, how-

ever, the creditors of the testator have expressly assented to this

breach of trust, they are regarded as the principals of the repre-

sentative, and, as such, are obliged to indemnify him {Dowse v.

Gorton, ubi sup., at p. 208, per Lord Macnaghten; Re Millard,

ubi sup., at p. 827, per Lord Esher, diss.).']
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Promise

by repre-

sentative

2217. The representative may by his own promise

render himself personally liable to satisfy any of the

liabilities to which the estate of the deceased is sub-

ject. Such a promise must satisfy all the requirements

of a valid contract ;(*) and it is not enforceable unless

it also complies with the provisions of Bk. II, Part I,

Sect. I, Tit. II, § 22o.(b)

(a) Ram v. Hughes (1778) 7 T. R. 350.
(b) Statute of Frauds (1677) s. 4.

[But such a promise, if made by one who is not yet a represent-

ative, need not comply with the provisions of the statute {Tomlinson

V. Gill {iTS(>) Amb. 330).]

Personal

liability on

admission

of assets

2218. The representative is personally liable, ir-

respective of assets, to pay any debt in respect of which

judgment de bonis testatoris has been recovered against

him;(^) and to pay debts or legacies if by his words (^^

or conductW he admits that he has received assets

sufficient to pay them. An admission cannot be

withdrawn unless it is clearly proved to have been

made by mistake; ('^) but if, after an admission, new
facts as to the financial condition of the estate come

to light, the admission made in ignorance of those

facts is not binding.(^)

(a) Re Marvin [1905] 2 Ch. 490,

[Failure to plead plene adminhtravit is, in fact, treated as an

admission of assets.]

(b) Rothwell v. Rotbwell (1S2S) 2 S. & St., at p. 218, per Leach,

V. C. E.

Barnard V. Pumfrett (1841) S My. & Cr. 63.
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(c) Corporation of Clergy v. Swainson (1747) i Ves. Sen. 75 (payment

of interest on legacies).

Barnard v. Pumfrett, ubi sup. (part payment of legacies).

Re Brogden (1888) 38 Ch. D., at p. 569, per Cotton, L. J. (pay-'

ment of interest on legacies). -

[An admission by the representative that he has assets for the

payment of a debt of a lower degree was formerly an admission

that he had assets for the payment of a debt of a higher degree

(Payne v. Little (1856) 22 Beav., at p. 70) ; but, since the passing

of the Administration of Estates Act, 1869, this rule has diminished

in importance. If a legatee has recovered judgment against a rep-

resentative de bonis propriis on an admission of assets, and the judg-

ment has been satisfied, a creditor can follow the assets paid over

to the legatee, provided that the legatee has in fact been paid from

the assets, and not from the property of the representative {Re

Brogden (1888) 38 Ch. D., at p. 56^, per Cotton, L. J.).J

(d) Drewry v. Thacker (18 19) 3 Swanst., at p. 548, per Lord Eldon,

L. C.

(e) Hartley v. Chaloner (1750) 2 Ves. Sen., at p. 85, /<?/' Strange, M. R.

Payne v. Little (1856) 22 Beav. 69.

2219. Payment of one debt is, prima facie, an ad- Payment

mission that the assets are sufficient to pay all debts
''s"JJassets

of a superior degree; (^) and payment of one pecuniary

legacy is, prima facie, an admission that the assets are

sufficient to pay all pecuniary legacies.C') But the

circumstances under which such payments were made

may negative this rule.^'^^

(a) Cadbury v. Smith (1869) L. R. 9 Eq., at pp. 41-42.

[It is, of course, no admission of assets to pay other debts of

equal degree; because the representative has a right to prefer one

debt to another of equal degree {ante. Tit. V, § 2165).]

(b) Cook V. Martyn (1737) 2 Atk., at p. 3, per Lord Hardwicke, C.
'
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[Semble, the inference would not arise from payment of a pre-

ferred legacy (ante. Sect. I, Tit. IV, § 2002).

J

(c) Pojtlethviaite \. Mounsey (1842) 6 H^. 33 n.

Cadbury v. Smith (1869) L. R. 9 Eq. 37.

Devastavit 2220. A representative is personally liable, irre-

spective of assets, to the party damaged to make good

the loss if:—
(i) he breaks any of the rules as to the conduct

of the administration of the estate;

Norman v". Baldry (1834) 6 Sim. 621 (payment to a legatee, a debt be-

ing outstanding).

Midgley v. Midgley [1893] 3 Ch. 282 (payment of a claim which was,

not enforceable).

Re Stevens [18,98] i Ch., at pp. 168-9, per Lindley, M. R.

(ii) a loss is caused to the estate either by his

misfeasance or by the neglect of his

duties;

Halls. Hallet (1784) i Cox, C. C. 134 (allowing interest-bearing debts

to run on when he had in hand enough to pay them).

Tebbs V. Carpenter (18 r6) i Madd. 290 (neglect to recover arrears of

rent)

.

[Delay in taking out probate does not amount to a devastavit

{Re Stevens, ubi sup.).^

(iii) having got possession of the assets, he loses

them by his wilful default.

Job v.Job (1877) 6 Ch.' D. 562.

[At common law, the representatiye was absolutely responsible

for any assets which came to his hands. But this was never the

rule in .equity ; and the equitable rule now prevails in all Courts

(yob V. yob, ubi sup.y The remedy of the injured party is either
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an action for administration and an account, or a personal action

against the representative alleging a devastavit {^Re Stevens^ uhi

!up.).]

2221. An action for damages in respect of a de- Barred

vastavit against a personal representative is barred at
"-^"ll

""*

the expiry of six years from the happening of the act

or default alleged as the cause of action ;W and, in

an action against a personal representative to. recover

money honestly but mistakenly paid away by him as

such representative, the defendant can plead the pro-

visions of the Trustee Act, 1 888, s. 8 (
i )

(b), whether

the action is by a creditor or by a beneficiary, and

whether it is in form an action to recover money or

an action for administration. (''^

(a) Thorne v. Kerr (1855) 2 K. & J. S4-
Laconsy. WarmoU [igoj] 2 K. B. 350.

(b) Re Blow [1914] I Ch. 233.

[For particulars of the statutory provision, see ante^ Bk. Ill,

Sect. XVII, Tit. VI, § 1823.]

2222. A creditor who has obtained a personal or- Noattach-

der against a representative for payment de bonis pro- "''"* '"

priis of a debt due from the deceased, cannot enforce order

it by an order for attachment of the representative, as

a person acting in a fiduciary capacity in default under

an order by a Court of Equity, under the provisions

of Section 4 of the Debtors Act, 1869.

Re Thomas [1912] 2 Ch. 348.
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[In respect of moneys ordered to be paid by the representative

out of the deceased's assets which have come to his hands, the

representative is in the position of a trustee, and can, therefore, be

attached for disobedience to the order (Debtors Act, 1869, s. 4 (3)

;

Re Thamas, ubi sup.). And, presumably, if the plaintiff can shovif

means, the representative can, in other cases, be committed to

prison for a limited period under the provisions of s. 5 of the Act.]

No liability 2223. One representative Cannot be made person-

'resentative
"^^1 liable for the acts or defaults of a co-representa-

tive;

Trustee Act, 1893, ss. 24, jo.

Hargthorpev. Milforth (1594) Cro. Eliz.jiS,

Dix V. Burford (1854) 19 Beav., at p. 412.

unless:—
(i) he unnecessarily does an act by which his

co-representative gets sole control of any

of the assets; or

Skipbrookv. Hinchinbrook (1805) 11 Ves. 252.

Clough v. Bond (1838) 3 My. & Cr. 490.

Re Gasquoine [1894] I Ch. 470.

(ii) he negligently acquiesces in, or facilitates,

'a breach of duty by the co-representative.

Booth V. Booth (1838) i Beav. 125.

Styles V. Guy (1849) i M. & G. 422.

[Semble, there should, on principle, be a right of contribution

among co-representatives who have become liable through a joint

fault (Dering v. E. of Winchelsea (1787) i Cox, Eq. Cas., at p. 321,
per Eyre, C. B. ; Robinson v. Harkin [1896] 2 Ch. 415).]
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Abeyance of seisin. See " Seisin, abeyance of."

Abstract of title,

delivery, of complete, 191

must be delivered by vendor to purchaser, 193
Access to land, right of comprised by implication in sale, 187

Acceptance
of goods

by conduct, 172

by intimation, 172

by retention without intimation, 172

delivered otherwise than in accordance with contract, i6g

duty of buyer as to, 167

examination by buyer prior to, 172

when takes place, 172

of offer. See " OflFer and acceptance."

Accident. See "Fatal Accidents Act, 1846"; "Workmen's Compensation

Act."

Accord and satisfaction,

discharge of rights of action by, 150—-151

where accord without satisfaction, 151

liability for tort, discharge of by, 368, 368 n.

payment in satisfaction, 151

pro tamo, 152

Account
as remedy of person injured by tort, 369
claim for, alternative to claim for damages in respect of same tort, 378 «.

current, appropriation of payments in, 1 14

deductions allowed to agent on, 234, 234 n.

in lieu of damages for infringement of patent, registered trade mark or copy-

right, 426
liability of joint tenants foi", in respect of excess received as share or profits of

land, 320
of interest of partner in partnership business, 276

of partnership affairs, right of partner to, 279

on dissolution of partnership, 281, 288

order for, when granted, 378

partner receiving benefit,

duty of, to, 279
from competing business, duty of, to, 279

Account stated

as evidence of liability, how rebutted, 322 «.

effect of, When mutual dealings between parties, 322

in respect of money lent, iirterest on, 118

treated as evidence of promise by party rendering to pay whole sum and each

Item m, 321, 322

with minors void, 21

(
I

)
1
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Accretion of soil, effect on boundaries, 778
Accumulation, rules against

Act of 1800. . 1080

Act of 1892 (for purchase of land), io8z

effect of violation, 108

1

equitable interests,, apply to, 751 n.

provisions not within, ro8i—

2

Acquiescence, injunction refused on ground of, 377
Act,

amounting to tort, appreciable damage in fact must be caused by, 326
evincing intention to renounce, contract discharged by, 147
imposing liability done at request of, and on behalf of, another, indeinnity for,

malicious, when amounting to tort, 335
may be both breach of contract and tort, 336
more than one tort committed by, 373
of ownership, what amounts to, 415, 416
overt, assault, committed by, 431
physical harm caused by intentional or negligent, liability in damages for,

'^45
. . . . . : .

prima facie evidence, of negligence, may be justified, by.proof of its being done
in olsedience to more pressing duty, 335

time for, expiring on holiday, 68

voluntary, for another, indemnity for, 317
wrongful, death of person caused by, right of personal representatives to sue

party liable for, 362, 363 ,,

Act of God, escape of dangerous substances brought on land, due to, 405, 406
Act of Parliament, from what date operative, 68

Action. See also " Limitation of Action."

against married woman for torts committed before or during marriage, main-
tainable without joinder of husband, 348 ,

against personal representatives,

for wrongful appropriation of chattels personal by deceased, 364
for tort committed by deceased, when maintainable, 364, 365

against pubUc authorities, subject to rule of limitation, 345
against board of guardians by pauper for injury suffered in course of work not

maintainable^ 343, 344
against co-tort-feasors barred,

. by judgment obtained against one, 336
release of one, 336

against trade union, in rjespect of tortious acts committed by or on behalf of,

not maintainable, 344
based on Fatal Accidents Act, common employment no defence to, 448 n.

brought for act done or neglect in pursuance or execution of Act of Parliament
or public duty or authority, subject to rule of limitation, 345

by agent in own name not generally maintainable, 65—66
by bailee against third persons, 409 n.

by bailor, on contract of bailment when goods in possession of bailee lost or
stolen, 420

by corporation

for torts affecting business or property, maintainable, 346
for torts affecting personal reputation of members, not maintainable, 346

by creditor

against surety, cost of defending, 32
joinder by surety in, of person liable for indemnity in contribution, 302

by or against person not party to contract, 104

(.2:)
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Action

—

contd.

by personal representatives,

for trespasses committed during lifetime of deceased, 410 «.

for wrongful act, neglect or default, causing death of deceased, 362, 363
must be for benefit of wife, hiisband, parent and child of deceased person,

363
of deceased, for damages suffered from death of deceased, time for, 363
on torts committed against deceased, 362—363

by joint promisees, parties to, 157, 157 «.

by reversioner for permanent injury to reversionary interest, 426
by surety

in name of creditor, 296
against principal debtor, parties to, 295 n.

by workman to recover statutory compensation, when maintainable, 459
by wife for protection and security of separate property, 348, 349
cause of, a continuing injury, 372, 372 n,

concerning contracts or equities affecting lands situate abroad, entertained by
courts of equity, 339 n.

discharge of rights of,

by release, 150

by accord and satisfaction, 150—151

by payment in satisfaction, 151

for battery,

barred by summary process, when, 438
defences to, 433, 434, 435, 436
when maintainable, 432

for breach of statutory duty, when maintainable by individual, 328, 445
for infringement

of patent, registered trade mark or copyright, 426
of public right, when maintainable by individual, 327, 328

for mental shock, 454
for payment of money due under statute, valid custom, or official duty, 323,

324
. .

for pecuniary damages, by person mjured by tort, 369
for physical harm caused by, 454
for recovery of land, not defeated by want of legal estate, 388 n.

for slander of goods,

survival of, to personal representative, 428

action for damages and injunction in, 428

for tort

affecting land situate out of England, not maintainable in England, 339
affecting person or movables committed out of England, when main-

tainable in England, 339
against ambassador, pubHc minister or suite, when maintainable, 341

against coroner for acts done in course of judicial duties not maintain-

able, 342 «.

against colonial governor,

defences to, 341

may be brought in English or Colonial courts, 341

against judges for acts done in judicial capacity not maintainable, 342
against magistrate for act done in course of judicial duties not maintain-

able, 342 K.

amount of damages in, a question of fact, 369
assignment of, 365

by liquidator of company, 365

by trustee in bankruptcy, 365

( 3 )
1-2
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Action

—

contd.

for tort

—

contd.

barred by lapse of time^ 368

by alien or foreign State, not maintainable in England in respect of act

authorised by British Crown, 340
by co-owner against stranger in respect -of common property without

joinder of other co-owners, 349
damages in, estimate of, 371-

damages claimable in fresh, 373
fresh cause of, arising oh fresh loss, 373
not maintainable between husband and wife, 348, 349
of Crown not maintainable, 340
of public official in private capacity maintainable, 340
of public officials or subordinates in representative capacity not main-

tainable, 340
of subordinate of public official when maintainable against public official,

34°
personal to bankrupt, right of, does not pass to trustee, 367
plea of infancy no defence to, when minor wrongftflly detaining goods

under contract, 347
when tortious act of minor indirectly connected with contract, 347

right of, released under seal, without consideration, 368

to property, "glit of bankrupt as to, passes to trustee in bankruptcy,

for use and occupation, not maintainable by owner of land wrongfuUyoccupicd,

3"9
foreign corporations may bring or defend, 7, 8

founded on negligence, what plaintiff must show in, 329
in nature of ejectment; co-owner may recover possession and mesne profits

by, 388, 389
interest may be recovered by, with or without principal debt, 116

Irish corporations not liable to, in England, 8

limitation of. See " Limitation of action."

loss arising from single tort, including prospective loss, must be recovered in

same action, 372, 373
new trial of, when ordered, 371, 372
not maintainable,

County Court judgment, on, 323, 323 n.

for money paid on wager, 312

on gaming or wagering contract, 309

of assault, 431
defences to, 433, 434, 435> 43^

of case for nuisance, 391 n.

of detinue,

by occupier of land for chattels found on, 424
history of, 422 n.

nature of, 422 «.

parting with possession no defence to, 424, 425
joinder of co-owners in, 349 n.

jus tertii as defence to, 425
sufficiency of plaintiff's title in, 423
unlawful refusal to give up goods of another renders person liable to, 422

of ejectment

against mere trespasser, possession sufficient to support, 390
against person withholding possession, right to, 388
by person entitled to interesse termini, 388 n.

( 4 )
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Action

—

contd.

of ejectment

—

contd.

damages for dispossession in, 388
defences to, 389
history of, 388 n.

jus tertii as defence to, 389
onus probandi in, 389

of false imprisonment, when maintainable, 439
of libel or slander not maintainable against counsel, witnesses or parties for

words written or spoken in course of judicial proceedings, 342
of nuisance,

by occupier of land affected, 395
by reversioner, when maintainable, 395
defences to, invalid, what are, 394
grounds for, 392, 404 n.

not barred if act giving rise to amounts to trespass, 391
not maintainable, when, 393

of replevin for wrongful seizure of goods, 413
of trespass to goods,

by assignee, when maintainable, 410 n.

by bailor against bailee, 409
by bailor against third persons, 409
by executor and administrator, when maintainable, 410
by finder against person without title, 41

1

defence to, 41

1

by master when goods left in custody of servant, 408
measure of damages in, when plaintiff deprived of goods, 412
plaintiff must prove actual possession at time of interference, 407, 408

of trespass to land,

defences to, 387
jus tertii as defence to, 384
measure of damages in, 413
when maintainable by co-owners of land against each other, 387

of trover,

against bailee for goods lost or stolen, when maintainable, 420
against purchaser of goods in market overt, 420 n.

against mere wrong-doer, jus tertii no defence to, 420
as remedy for conversion of goods, 414, 414 n.

honafides no defence to, 418

by bailor or bailee, when maintainable, 417
by bailee against bailor, when maintainable, 414 n.

by bailor against bailee, jus tertii no defence to, 420, 42

1

by co-owners of chattels' against each other, when maintainable, 418

by finder of chattel, 417
by person whose goods have been distrained for rent, 414 n.

history of, 415 «.

joinder of co-owners in, 349 n.

jus tertii when defence to, 420, 42

1

mere wrong-doer divested of possession cannot maintain, 418

plaintiff relying on demand and refusal in, what must be proved by,

4'9 «•
. . ^ . . .

title relating back to date of conversion sufficient to maintain, 417
on contract, party knowing impossibility of performance cannot maintain,

129

on judgment, 322
obtained in High Court not maintainable in County Court, 323

( 5 )
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Action

—

contd.

on foreign judgment, 322, 323
defences to, 322, 323

price of goods sold recoverable by,

on refusal or neglect of buyer to pay, 180

when time of payment independent of delivery, 180

properiremedy for trespass by domestic animals, 361

quia timet, to restrain commission of apprehended tort, 374 .

rent recoverable by, limited to six years' arrears, 80
right of,

against bankrupt, 149
transfer of, for unliquidated damages, 141

Scottish corporations not liable to, in England, 8

seduction, for,

by whom maintainable, 464
development of, 464 n.

essential elements in, 465
separate rights of, where one act committing two or more torts, 373
severance of, when single cause of, causes personal and proprietary damage,$6y>i.

tithe rent-charge not recovered by, 80 n.

to recover money paid on wager not maintainable, 312
under Employers' Liability Act, 1880, limitation of, 453

" Active military service," definition of, in relation to wills, 1243 n.

Ademption,
non-portions legacies, of, 1 284
presumption of, evidence to rebut, 1284, 1285

revocation of legacy by, 1263, 1264
Administration (of assets).

Chancery Division, by, 1387
claims in, order of, 1336^—1339
Crown debts,

priority of, 1377
surety paying, 1377 n.

cum testamento annexo, 1339-

discretion of Court, 1340
future and contingent liabilities in relation to, 1378
grant of,

by the Court, 1336
revocation of, 1350

husband's right to, of wife's estate, 1315
insolvent estates, 1387
letters of, '

conditions of grant of, 1336 n.

executor de son tort not compelled to take out, 1 345
limited grants of, 1 341 n.

marshalling of assets in, 1398—1401

order of claim, 1340
personal representative's right of preference, 1378, 1379
priority of debts against assets, 1372—1377
property of convict, under Forfeiture Act, 1870. .20, 21, 21 n.

revocation of, validity of acts before, 1351
right of retainer, exercise of, after order for, 1380
Statutes of Limitation and, 1383, 1386
statutory debts, priority of, 1377

Administrator,

bankrupt as, 1341

( 6 )
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Administrator

—

contd.

capacity to act as, 1341

de bonis non administratis, 1335
guiding principles of appointment, 1 340

definition of, 1329
minor as, 1 341
judicial trustee as, 1342
office of, not assignable, 1335
promise by, to answer damages out of own estate must be in writing, 97-
Public Trustee as, 1336, 1338
retainer, right of, 1 379
title of, 1346

between death and grant of administration, 1 346
relation back of, 1347

purposes for, 1 347, 1 348
when not applicable, 1348

when it vests, 1348, 1349
trespass to goods of deceased, action for, when maintainable by, 410

Adultery,

condonation of, a bar to divorce, 11 90

connivance at, a bar to divorce, 1189

damages for, 1202, 1203

grounds for refusal of, 1203

divorce in relation to, 1187— 1191

dower, effect on, 1323
imprisonment of wife by husband, to prevent commission of, 437 n.

incestuous,

definition of, 1188

wife's ground for divorce, 11 87
judicial separation

barred by, of petitioner, 11 94
granted for, 1

1 93
petitioner conducing to, bar to judicial separation, 1 195

Advances by partner beyond amount of capital subscribed, interest on, 277
Adverse possession,

abandonment of, 767
advowson, of, 845
Crown, against, 847
definition, of, 765
disabilities and, 841, 844
effect of, 842
effective, must be, 766
lessee, against, effect of, 765
lessee, not by against lessor, 765
liabilities of, 766
mesne profits and, 767
mortgagees, and, 846
mortgagors, and, 846
spiritual corporation, against, 844
statutory title by, 841

tenant at will, and, 765
title by, now forced on a purchaser, 841 n.

transference of, 767
trustee may not plead against beneficiaries, 841

Advowson,
adverse possession of, 845

( 7 )
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Advowson

—

contd.
" appurtenance " not, 727
Catholic, of, 729
collatlve, nature of, 724
debts, liable for, 725
definition, 724
donative, abolished, 724
equitable owner presents, 735
Jew, of, ,729

lapse of,

to archbishop, 730
to Crown, on promotion, 728
to Crown, on vacancy, 730
to Ordinary, 730

next presentation, sale of, forbidden, 725, 726
period of limitation of action, in relation to, 79
presentation of himself by patron, 728

presenfative, nature of, 724
purchase by clerk, 728
resignation bonds, 726
sale of, restrictions on, 725, 726
tenure of, 671

title to, extinguished on expiry of period of limitatioii of action, 80

trustee in bankruptcy, does not pass to, 857
vacant, cannot be transferred, 727

Affiliation order, application for, 121 3 n.

Age of discretion, 441 «.

Agency,
contract of,

defined, 228

form of, 228 n.

created by power of attorney. See " Power of attorney.''

determination of contract of,

by bankruptcy qi agent, 238, 239
by tankruptcy of principal, 238, 239
by death of either party, 238
by insanity of either party, 238

estoppel by, 233
Agent,

accounts between principal and, altered owing to conduct of creditor, effect

of, 63
acknowledgment by carrier that goods held as, under transit^ 176
acting as principal by consent, rights of third parties against, 64'

acting by deputy, when permissible, 230
actions by,

what defences available, 66

in own name on contracts entered into as agent, wheii maintainable, 65
allowances and disbursements by, deduction of in accounting for inoney

received, 234, 234 «.

any person of sound mind may act as, 52
apparently acting as principal, liability of true principal, 62

appointment of,

by corporations aggregate,

under common seal, 53
by conduct, 53 «.

by minor, 27 n.

( 8 )
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Agent

—

contii-

appointment by deed, when essential, 53
authorised to sell on credit, not answerable for solvency of partner, 235, 236

authority of,

acted on, when irrevocable, 240, 241

coupled with interest,

effect of death or insanity of principal on, 240 n.

irrevocable, 240
extent of, 229
joint,

exercise of, 228, 229
when, 228, 229
and several, exercise of, 228, 229

partially executed, revocable as regards future transactions, 241

to complete transaction by doing formal act not revoked by bankruptcy

of principal, 239 n.

bankruptcy of, whether contract of agency determined by, 238, 239
bribe accepted by, liability for damages for loss sustained by principal, 235
child acting as, liability of parent for, 58 n.

child is not to pledge parents' credit, 57
commission due to, 236

forfeited when, 236
payable on completion of undertaking, 236, 237

commission paid to, recovery of, by principal, 236
credit to, given by third party after discovery of undisclosed principal, effect

of, 63
death of, contract of agency determined by, 238

defined, J2
del credere, 61, 62, 236

appointment of, not a contract of guarantee, 236 n.

delegation of authority by, 230
duty of,

to act with strictest good faith towards principal, 231

to carry out instructions of principal, 229, 230
to disclose all material facts, 231

to act in person, 230
to act for inclusive benefit of principal, 231

to exercise reasonable care, diligence and skill, 230

to keep property of principal distinct, 233
to pay over any balance due to principal, on demand, 233
to produce documents for inspection, 233
to render clear accounts, 233

effecting insurance as broker with authority of principal, action by, 65

entering into contract to which principal not a party, action by, 65

entering into contract on behalf of foreign principal, action by, 66

evidence admissible to prove existence of agency, 62

existence and extent of agency, how deterinined, 52

fiduciary character of, 232, 233
foreign principal, liability of, on contracts made by, in England, 63

general, 229
" general " defined, 55
liability of principal to third parties for acts of, 55
" special " defined, 55
who are : partner is, for partnership, factor for employer, broker for em-

ployer, shipmaster for employer, 55
who are : wife living with husband is for husband in respect of necessaries, 56

( 9 )
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Agent

—

contd.

general lien, none, 433
goods in possession of unpaid seller as, lieii of^ 9n, 17^
gratuitous, exercise of skill by, 239 n.

housekeeper or servant is, to pledge credit of master, 57
indemnification of, by principal, 237

for unlawful acts done at instance of, 237
on improper revocation of authority, 241 n.

interest chargeable on balance due by, on refusal to pay, 233
judgment against, recovery of, bars action against principal, 64
legal capacity determines right and liabilities of, 52
legal relations with principal governed by law of contract, 52
liability of,

for sub-agent, 231

principal for acts of,

governed by extent of authority conferred, 59
to third parties,

with notice of authority, 57
without notice of authority, 57

to third parties for sums improperly obtained, 234
to third parties on contract, 60—61

lien of,

extension of, by custom or agreement, 238
pn movables of principal, in respect of expenses and commission, 237,' 238

master of ship chartered by buyer, whether goods in possession of as carrier

°'^' ?77 .

materials or information obtained by, in course of employment, may not be
Used against principal, 234

may be " seller " of goods, 174
mens rea as affecting relation of principal and, 64
minor may act as, 24
money received by, on wager, recoverable by principal, 312
of buyer,

may end transit by taking delivery 'from carrier or bailee, 176
obtaining possession of goods, loss of lien of unpaid seller or, 175, 176

onus of proving disclosure by, 232
partner is, for firm, 268

performance of contract by, no
person acting on own behalf cannot claim afterwards to be, 53, 54

effect of subsequent adoption of acts of, 53, 54
personal liability of,

by particular custom when acting for unnamed principal, 61

oh acceptance of bill in own name, 61

when acting for foreign principal, 61

when deed executed in own name, 61

when pretending to act, without authority, 61

position of third parties dealing with, when agency determined by death or

insanity, 238 n.

possessing special property in subject-matter of contract, action by, 65
power of attorney. See " Power of attorney."

principal describing himself as, action by, 64 n.

profits accruing to, principal entitled to, 234, 235'
,

profits by, in sole employ, outside course of enlployment, principal entitled to.

.''^s
. . ,

, ' .
.

reimbursement and indemnity payable to, on revocation of authority partly

executed, 241

( 10 )
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Agent

—

contd.

relationship with principal created by
conduct, 53
offer and acceptance, 54 n.

ratification, 53
remuneration of, 236

according to profits, partnership not implied from, 264
revocation of authority of,

as regards third parties, 59
effect on responsibility of principles, 59, 60

by principal, 240
date of, on bankruptcy of principal, 239
rights of third parties without notice, 59—60

rights and liabilities of, as against third parties, 243
rights and liabilities of, determined by legal capacity, 52
secret commission or bribe received by, principal entitled to, 234, 235
secret profit by, 232

recovery of commission paid in ignorance of, by principal, 232 n.

repudiation of, by principal of transactions involving, 232
special agent, responsibility of employer to third parties for acts and defaults of,

.59 . .

title of pnncipal may not be disputed by, 233
torts of, authorised or ratified by principal, liability for, 350
torts by, personal liability of, 62

treated as principal after notice, action by, 65
ultra vires loan to, applied in discharge of lawful debts of principal, 317,

undisclosed principal of,

action by, 64
rights of, on contracts made by, 62, 63, 64

without consideration, person undertaking to aqt as, 228

obligations of, 228
Agreement,

discharge of contract by subsequent, 144, 145
substituting new contract, 144, 145

discharge of contract by, where one party has performed, 145
hen of agent extended by, 238
oral, discharge of contract by, 145

Agricultural holdings, enforcement of claim to compensation by plaintiff, 360 n.

limitation of distraint by landlord of, 80—81

Air,

right of, recognised as easement, 71 1 «.

space incumbent on land, interference with possession of, action of trespass

for, 38 J

Alien,

act of State, and, 340
British ship, cannot own share in, 30, 974
cannot be appointed " protector of a settlement " in England, 30

legal incapacity of, 2

title to land cannot be acquired by events before 1 870 . . 3

1

will of, 1243 n.

Alien enemy,
acquisition of property by unilateral conveyance, 20 n., 31

goods of, how acquired, 936
legal incapacity of, 20, 31

rights suspended, not destroyed, by outbreak of war, 20 «., 31

( II
)
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Alienation,

chose in action of, within Act of 1571. .1058 n.

fraudulent,

an act of bankruptcy, 1066

delay no bar to setting aside, 1064

how set aside, 1062

notice of, 1063, 1064

onus of proof, 1061

subrogation of rights, 1063

under Act of 1571, valid except against creditors, 1063

what is, under Act of 1571 . . 1059, 1060

who may sue, 1062
" good consideration," what is, 1059 «.

ineffectual against creditors,, under Act of 1571 . . 1058, 1059 n.

restraint on. S,ee " Restraint on alienation."

voluntary,, ,.,:.,
not necessarily fraudulent, 1061

when deemed fraudulent, 1060, 1061

Alimony,
,

amount of, 1201

domicile in relation to application for, 1204
variation of amount of, payable, 120,1

Allowances, agent jnay deduct in, accounting for money received tp use of principal,

234, 234 »•

Alteration,

material, of written instrunient,, discharge of contract by, 149
of written document by mistake, 149

Alternative,
, , ,

impossibility of performance of one of two after choice made, 1,31, 132
Ambassador of foreign State, action of tort against, when maintainable, 341
Animals. See also " Dog."

carriage of, limitation of liability in respect of, by railway and canal com-
panies, 256, 257

dangerous,

causing physical harm, liability of person keeping, to damages,,45

3

damage iijflicted by, liability of person keeping, for, 360, 361

domestic,

doing damage of kind not usual to commit, when defendant liable for, 358,

.;'359 ., ,
, . .

liability of person keepmg, for damage caused by trespass, 358
occupier's right to destroy, 770
on highway, trespassing on land adjoining, 358
trespass by,

destruction of, for, not justified, 361

remedies for, 361

hired, duty of feeding on hirer, 195
live, damage caused by negligence of defendant in case of, not presumed, 330
loss of or injury to in carriage,

,

damages recoverable for, from railway or canal company, 257, 258
onus of proof as to value, 258 ».

offspring of, belong to owner of mother, 197, 937
seizure of, for distress damage feasant, 84
valuable, increased charges fo^ carrjage by railway and canal company, 258
wild, damage done by, occupier of land when liable to neighbour for, 360

Aniiaalsfera; natura,

capture of, 936 ,
,

frightening away, not actionable, 770

( 12 )
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Animals ferie natura—contd.

occupier's right to kill, 769
rent, cannot be distrained for, 972 n.

Annuity,

alienation of, when valid, 998
apportioned between several funds, 995
apportionment of, 997
arrears of, only six years recoverable, 996
corpus or income, charge on, 973
definition, 991
grantor, personal liability of, 992
inheritable, nature of, 992
land, charged on, tenant not personally liable, 993
life, presumption of, 992
no action against Crown for pension, 997
option to capitalize, 994
out of profits

of vendor of goodwill of business, 264
to widow or child of deceased partner, 264

personal estate, 991
personal, no limit to arrears recoverable, 996
policy, amount recoverable under, 306
recovery of, 993
registration of, 992
rent-charge and, 992
satisfaction of, entry of, 992
time limit for recovery of, 996

Antient demesne,
Statute of Uses and, 589
tenants in, 607 n.

Apparent ownership, bill of sale, and, 953
Appendant. See " Appointment, powers of "

;
" Incorporeal hereditaments "

;

" Powers."
Appointment,

powers of,

appendant, 866
collateral, definition, 866

common law, 867 n.

default of exercise of, effect, 875
defective exercise, 870
disclaimer of, 871

effect of exercise by will, 869
election by persons taking in default, 876

equitable, 867 n.

excessive exercise of, 876
ftcercise by deed, 868

exercise by general devise or bequest, 869

exercise by will, 868

exercise in derogation of earlier exercise, 873

form of exercise, 868

fraud upon, 871

general, 869
general and special, 867

gross, in, 866

illusory exercise of, 874
perpetuities, and, 877
special, perpetuity in, 874

( 13 )
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Appointment

—

contd.

powers of

—

contd.

survival of, 872
uses, by, 867 n.

testamentary, form of, 1241

Apportionment,

of interest between persons successively entitled to fund, 116

of payments made generally on account, 114

Apprentice,

chastisement of, assault or battery justified if committed by way of, 436
compensation for work by, recoverable by master from third person, 217 n.

death of, '

determines contract of apprenticeship, 218

premium not returnable on, 218

deprivation of services of. See " Services, action for deprivation of."

duty of, to act faithfully towards and obey master, 217
duty of master,

to employ, 217
to teach trade or business to which apprenticed, 217

earnings of, right of master to, 217
infant may contract to become, 217
living with master, right of, to food and inedical attendance, 217 , .

misconduct of, determination of apprenticeship by, 219
not entitled to wages, 218

parish, 220

to the sea or sea-fishing service, 220

Apprenticeship,

contract of,

defined, 216
determinable by death of either party, 218

extending beyond one year, must be in writing, 216

parties not released by refusal of infant to serve, 217
usual form of, 216 n.

whether determinable on misconduct of apprentice, 219
discharge of indentures or articles of agreement of, on bankruptcy of master,

218

person entering into contract of, is a " workman " under Workmen's Com-
pensation Act, 457

premium payable on, liability of infant for, 216, 217
transfer of indentures of, on bankruptcy of master, 219

Appropriation

of payment,
by creditor of several debts, 1 13
by debtor owing distinct debts to one person, 113

by law, in discharge of debt, 114

in current account, 114

where separate account treated as one entire, 114

Approval, sale on, when ownership passes, 945
Approvement. See " Waste (manorial)."

Appurtenant. See " Incorporeal hereditaments "
;
" Powers."

Arrest,

assault or battery to effect, lawful, justified, 437
by bail, of person for whom bail gone, 441
by constable or churchwarden of person guilty of brawling in church, 442 n.

by military officer of person charged with offence against military discipline or

under Army Act, 442

( 14 )
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Arrest

—

contd.

for misdemeanour, when justified, 437 n.

for past misdemeanour, without warrant, when justified, 437 «.

for public disturbance, when justified, 437 n.

malicious, action for, 335 n.

on suspicion of felony,

by constable, 442
when justified, 441

without warrant, by private persons, statutory powers of, 443, 444
wrongful, committed by servant, whether master liable for, 353

Artificer, considered as " workman," 225, 449, 450
Assault,

action of, 431
when barred by summary proceedings, 438

claim for, barred by period of four years, 73
committed in course of forcible entry to land, liability for, 383
consent of plaintiff to, nature of, 432, 433
damages for, special damages may be proved in aggravation of, 439
defined, 431
force used in justifiable case of,

must be no more than necessary, 436
resulting in wounding, not justified, 436

justification for, also justification for imprisonment, 443
justified

in defence of possession of land or chattels, 434, 435
in resisting illegal entry on land, 434
in self-defence, with reasonable force, 434
to effect a lawful arrest, 439
to eject person making disturbance in public place, 435
to eject trespasser, 435
to prevent continuance or repetition of breach of the peace, 437
to prevent felony, 437
to prevent unlawful seizure of chattels in defendant's possession, 435
to restrain dangerous lunatic, 438
to take chattels to possession of which defendant entitled, 436
when committed on child, ward, apprentice or pupil by way of moderate

chastisement, 436
when consequences not foreseen, 433

overt act, committing, 431

special damage in action of,

may be proved in aggravation of damages, 439
need not be alleged or proved, 439

Assets,

admission of,

by payment of debt on legacy, 1419

by personal representative, 1418, 1419

creditor's right to follow, 1367, 1390

definition of, 1369, 1370

distribution of, by personal representative, after advertisement, 1390

in relation to insolvent estate, 1389

equitable, 1373
priority of debts against, 1373

incumbrances on, 1394
legal,

order of payment of debts out of, 1375—1377
priority of debts against, 1372

( IS )
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Assets

—

contd.

marshalling of, 1398—1401
'"

order in which applied to payment of debts, 1391— 1393
order of resort to, 1398—140

1

payment of debts out of deceased's, 1370—-1374
personal, 1370
personal' representative's liability limited by, 1369
real, 1371

_

•'

realisation of, by personal representative, 1403 '
' '"

sale or pledge of, by persona! representative, 1407 n. ' '•.''"''fi

scope of, 1370 ! ,• loftirj/.

Assignee, .'nc:--/

defences available to debtor against claim of, 142, 142 n. '

'' '••

of goods, action in trespass by, when maintainable, 410 n.

of share of partner

j

on dissolution of partnership, 281

position of, 280
Assignment

complete, as against debtor on notice, 142
debtor without notice of, discharging liability to assignor, 142
notice of, priorities of, 142 ,''

.

of action in tort, 365
..:ii

by liquidator of company, 365 " "''*

by trustee in bankruptcy, 365
^

of contract, personalj 141
' '"

of duty arising out of contract, 143
of negotiable instrument, 143
of right to sue for unliquidated damages for past breaches, 141

voluntary, 1
,

liability in tort cannot be transferred by, 366 -

right to receive damages foj: tort cannot be transferred by, 365
Assistance, writ of, 379 n. '

'

Associations,

corporate or incorporate, 5

number of component meinbers, 5 «.

under royal or statutory authority, privilege as to membership, 5 «.

Assumpsit, quasi-contractual obligations enforced by, under old law, 316 «.
" At sea," definition of, in relation to wills, 1243 "•

Attachment
of wages, 226
writ of, how obtained, 1 144 n.

Attendant term. See " Satisfied term."

Attestation, when essential in specialty contract, g6 n.

Attorney. See " Power of attorney."

Attornment. See also " Reversion, alienation of." '

'" "'

to stranger, effect of,' 549
u, lir')''>.>i(,

- 1, ;
1^,

Auction, - ' '' -"""-'*<"'
' ."

sale of goods by, ' ' .
-

in lots, 182 • ..: ,

reservation of right of seller to bid at, 183

subject to reserve price, 183
when complete, 183

sale of land by,

reservation of right to bid, 1 92
subject to reserved price, 192
what must be stated in particulars or conditions of sale, I92

. ( 16 ')
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Auction

—

conid.

sale of land by

—

coiitd. ,^^, ,,[,,,; ,,

without reserve, I Q2 ,,,!,,
Authority

', „, JnrH.i w -.; .

,

of agent, 228 • ,, , ,

acted on, when irrevocable, 240
coupled with an interest, irrevocable, 240
delegation of, 230
determination of, 238, 239 ,

^

extent of, 229 j

general, 229
,,\ t^^^'

\^

joint, 228, 229
,l,

;,

joint and several, 229
partially executed, revocable as regards future transactions, 241
revocation of, 238, 239, 240, |„,

of master, servant committing unlawful act in mistaken belief of, master not
liable for, 352

of partner, ... '

,•, L !>..,

continuance of, during winding up, 284 •siiy,

determined by bankruptcy, 285 ,,„, . |.
',

representation as to, 272
,

to act as agent of firm, 268, 269
to pledge credit of firm, 269

of schoolmaster to chastise, nature and extent of, 437 n.

show of, submitted to by plaintiff sufficient in action for false imprisonment,

439
statutory, as defence to action of tort, 344

Badges of fraud under Act of 1571 . . 1059, 1060

Base fee,

creation of, 564
tenant of, has powers of tenant for life, 885

Bail, arrest by, of person for whom bail gone, when justified, 441
Bailee,

acknowledgment by carrier that goods held as, end? transit, 176

action of trover against, by bailor, ^Mi tertii no defence to, 420, 421

action by, right of, not affected by bailor's ability to sue, 409 n,

breach of contract by, damages for, 122 n. „|

continuing in possession of goods rejected by buyer, transit not ended by, 177
delivery of goods

for transmission to, by unpaid seller, loss of lien by, 175
to, transit begun by, 176

delivery taken from by buyer or agent ends transit of goods, 176

determining bailment by breaking bulk, action of trespass against, by bailor,

4?9 . . . .

duties and liabilities of buyers or sellers of goods as, 167, 168

goods in possession of unpaid seller as, lien of, on, 175

goods lost or stolen without connivance, action on contract of bailment for, by
bailorj 420

larceny by, 409 n.

liability of, in trover, when goods lost or stolen without connivance of, 420
obtaining possession with deceit intending to misappropriate, guilty of lar-

ceny, 409 n.

stoppage of goods in transitu by unpaid seller giving notice of claim to, 177,

78

C.L. ( 17 )
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Bailee

—

contd.

trover by,

against bailor, when maintainable, 414 n.

against third party, when maintainable, 417
wrongfully refusing to deliver goods to buyer or agent, transit ended by, 177

'

Bailiff, joint tenants receiving more than share of profits or rent of lands liable for

excess as, 319 '
*

Bailor, ' '
'

action on contract of bailment by, when goods lost' or stolen without con-

nivance of bailee, 420 " '

of goods,

action by, for trespass against third persons, 409
action of trespass by, against bailee, when maintaiiiable, 409

right of, to sue third persons for trespass, rights of bailee not affected by,

409
«.''''" •''.'

trover by, against third party, when maintainable, 417
Bank,

!.. ,..-,,.

deposit with, deemed to be on loan, 202

lien of, on securities deposited with, 205
Banknote, ' :'

specific goods for purposes of conversion, 414 «.

tender of

Bank of England, 107—108 n.

country, 107—108 n.

Bankers, lien of, 961, 962 H.
'

Banking partnership, ilumber of partners in, 266
Bankrupt,

acquisition of property by undischarged, 28

advowsons of undischarged, whether vesting in trustees, 28
contractual capacity of undischarged, 28

dignities of undischarged, whether passing to trustee, 28

discharge of, destroys creditor's right to sue, 149
earnings of undischarged, right to retain as against trustee, 2&

goodwill of, sale of, 103

1

leaseholds of, purchase before intervention of trustee, 28

leaseholds of undischarged, must be expressly claimed by trustee, 28

limitation of distraint on' tenant, 81

limitation of life estate until a person becomes, 44, 45
limitation of fee until a person becomes, 43
married woman may be made, 29
offices of undischarged, whether vesting in trustee, 28

partner, estate of, not liable for debts contracted after date of bankruptcy,

person may not be made, in respect of debt contracted during minority, 25
provision for divesting ihterfestbf, 43 '

realty acquired by undischarged, passes to trustee without express claim, 28
right of, to recover damages for tort, when passing to trustee, 366
rights of, claimed by trustee for benefit of creditors, 28 '

'

'

tort to property of, right of, to sue for, passes to trustee in bankruptcy, 367
tort personal to, right to svi'e on, does not pasB to trustee, 367
torts of, proof in bankruptcy for unliquidated damages in respect of, 367
trustee, may be, 1 106

undischarged, legal incapacity of, 2, 28

Bankruptcy. See also " Insolvent estate."

administration, effect on, 1341
chattels personal, alienation by trustee in, 977

( 18 )
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Bankruptcy

—

contd.,

commencement of, what, 1068

discharge of contract by, 148, 149
disclaimer of chattels corporeal on, 970
employer, of, workman's rights in case of, 461

execution, effect on, 971 n.

executorship, effect on, 1331
money-lender, enforcement of claim by, 202
of agent, whether contract of agency determined by, 238, 239
of co-promisor, effect of, 156
of donor of power of attorney,

person acting in ignorance of, not liable, 241, 242
expressed to be irrevocable, 242, 243

of master,

apprenticeship determinable on, 218

contract of service not determined by, 215

of partner,

determination of authority by, 281

dissolution of partnership on, 281

liability for future debts determined by, 281

of principal,

authority of agent to do formal act not revoked by, 239 n.

contract of agency determined by, 238, 239
date of revocation of authority of agent, 239

of principal debtor,

proof by'surety in, 301

surety not discharged by, 301

of tenant, proof by landlord for arrears of rent in, 81 n.

of wrong-doer, liability in tort not extinguished by 367
proof in,

of claim for unliquidated damages in respect of tort committed by bank-
rupt, 367

of claim for value of specific goods passing to trustee in bankruptcy, 367 n.

property not passing on, 969
property passing on, 969
receiving order in, suspends creditor's right to sue debtor, 149

rights of action in tort passing to trustee in, assignment of to stranger, 365
rules of, applied to insolvent estates, 1388, 1389

salary, preferential claims for, in, 226, 227

trustee in,

bankrupt's right to recover damages for tort, when passing to, 366

bankrupt's right to sue for tort personal does not pass to, 367
bankrupt's right to sue for tort to property passes to, 367
claim for value of specific goods passing to, proof in bankruptcy for, 367 n.

wages, preferential claims for, in, 226, 227

Bankruptcy proceedings, malicious prosecution, basis of, 487

Banns, publication of, 1 158

Bare trustee, not protector of settlement, 566

Battery,

action for,

barred by summary process, when, 438

when maintainable, 432
consent of plaintiff t.o, 432, 433 '

obtained by fraudulent misrepresentation, liability of defendant in

trespass, 433
damages for, special damage may be proved in aggravation of, 439

( 19 )
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Battery

—

contd. .
'

defined, 432
every imprisonment, does not include, 439 n.

force applied actually or directly to body of plaintiff in action for, 432
force used in justifiable case of,

must be more than necessary, 436
resulting in wounding not justified, 436

justified when act committed
in defence of possession of land or chattels, 434, 435
in ejecting person making disturbance in public place, 435
in ejecting trespasser, 435
in resisting illegal entry on land, 434
in self-defence with reasonable force, 434
on child ward, apprentice or pupil by way of moderate chastisement,'

436
to effect a lawful arrest, 437
to prevent continuance or repetition of breach of the peace, 437
to prevent felony, 437
to prevent unlawful seizure of chattels in defendant's possession,

435
. .

to take chattels to possession of which defendant entitled, 436
when consequences of act not foreseen by defendant, 433

special damage in action of, need not be alleged or proved, 439
Benefice, ecclesiastical. See " Advovfson."

Beneficiary,

claim by intestacy of, 1311—1312

death of testator caused by, 1277
debt owed by, to personal estate of intestate, 131

1

gift of property of, 1 278
insufficient description of, 1262

marshalling of assets by, 1398—1401

title of, 1267
in intestate succession, 1296

Bequest, definition of, 1261 n.

Bet, loan for, 312, 313
to pay lost, recovery of, 312 n.

to make, recovery of, 312 n.

money paid on, not recoverable, 312

money received on, recoverable from agent, 312
Bigamy,

definition of, 1 1 88

voidance of marriage by, 1
1 72, 1 1 87

Bill of exchange and promissory note '

agent acceptor personally liable for, 61

bearing date on Sunday not invalid, 69
conditional payment by, 173—174
contract to pay debt by, interest on, 118

conversion of, by banker collecting for person with no title to, 416
falling due on Bank Holiday, payment and notice effectual on following busi-

ness day, 68

Sunday payable on previous day, 58 n.

interest on,

for what period payable, 118

from what date payable, 118

recoverable as damages after maturity, 118
' month " in, means calendar month, 69

( 20 )
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Bill of exchange and promissory note

—

contd.

notice of dishonour on following business day when due on Bank HoUday, 68

security for gambling debt, 313
Bill of lading,

deposit of, effect, 983
indorsement of, 943
nature of, 943 «.

shipment and condition, evidence of, 943
Bill of sale,

absolute,

effect of, 941 .

requirements of, 941 «.

exemptions from statutory provisions, 942
future goods, of, 951
registration, not notice of, 954
security,

and bankruptcy of grantor, 952
effect of, 950, 952
not for less than £30. .952
requirements of, 950 n., 951 n.

rights of grantee, 953
Blood relationship as consideration for contract, 93 n.

Bona vacantia,

Crown's right to, 1328

Executors Act, 1830, effect on, 1328 «.

executor's right to, 1328

Bond,
conditioned for performance

of written promise, 987
or non-performance, construed as contract, 140

condition not money or writing, 988

impossibility of performance of condition of, 140

interest

on penal, 118

on single, 118

money,
amount recoverable by creditor on, 50

definition, 987
nature of, 987
obligor and obligee, who are, 92 n.

procedure on, 988 n.

Books of partjiership. See " Partnersliip."

Booths, customary right to erect, 747
Breach of contract, procuring,

contracts to which applicable, 479 n.

damage gist of action, 479
justification for, 479
knowledge of defendant essential, 479
nature of action, 479
trade dispute, in, 480

Breach of public duty, action for,

creditor, when liable for sheriff's wrong, 531

general definition, 529
sheriffj against, when entitled to indemnity, 529—530,531, 532

Breach of the peace, assault or battery justified if to prezent contiuuance or repeti-

tion of, 437
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Bribe, ' ''

agent accepting, answerable to principal in damages, 235
to agent, person giving, answerable to principal in damages, 235
received by agent, principal entitled to, 234, 235

Bridge iU":"^-f
may not be substituted for ferry, 696

'" '"'f/"'^'"""

not per se disturbance of ferry, 696
public, obstruction to or danger to use of, a nuis&nce, 403 n.

British ship. See " Ship."

Broker " general agent " for employer, 55
lien of, 964

Brother,

half-, of deceased workman " dependant " for purposes of compensation, 462
of deceased workman " dependant " for purposes of compensation, 462

Building,

allowed to fall into dangerous condition a nuisance, 404
occupier of, liability of, as inviter, 355
reinstatement of, application of fire insurance moneys in, 306

Building contracts, specific performance of, decreed, 127 «.

Building scheme. See " Covenant running with inheritance."

Business,

goodwill of, sale of, /i

payment out of profits of consideration for, 265 1/

right of vendor on, to carry on competing business, 289
interference with,

action for, nature of, trade dispute, in, 480
trade dispute, no action in, 485

of firm,

acts done in course of, 268

carried on at loss, dissolution by court, 283 '

(J

nature of, cannot be changed without consent of all partners, 278
partner pledging firm's credit for purpose unconnected with, 269
prolongation of partnership inferred from continuance of, 279
right of partner to take part in management of, 277

Bye-law approved by Government department not defective for purposes of

employers' liability, 448 n.

„
-**

Canal company,
damages recoverable from, for loss or injury, 257, 258
increased charge by, for carriage of valuable animal, 258
limitation of liability by, 256, 257
must afford reasonable facilities for traffic, 256 ' ?//•''

Canonry, income of, alienable, 999 n. ' jj' '" *

Capacity, ''M' ''

age of, as to marriage, 11 74 *
1]

''

'

legal. See " Legal capacity." 11
''

Capital of business, partners entitled to share equally in, 277
Cargo, damage caused to, by collision at sea, rule applicable as to, where both

parties to blame, 334 n. ,,.

Carriage
,

'( 'vl'-' '

by water, 260—261 "[''n'" '

'

by sea, 260, 261 {j (

limitation of liability in respect of, by railway and canal companies, 256, 257
non-disclosure of character of goods delivered for, effect of, 259, 260
of dangerous goods, duty of disclosure, 259
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Carriage

—

contd.

of goods and passengers gratuitously, 259
of goods by person not in capacity of common carrier, 259

contract of, 249
limitation of liability. in, by railway and canal companies, 257
made by seller on behalf of buyer, 171

special terms embodied in, 254, 257
of passengers, 258, 259
of valuable goods, 252

increased charge for,

notice of, 253
recovery of, 254, 255
receipt for, 253

supplier of, liability of, as inviter, 355
Carrier. See also " Common carrier."

acknowledgment by, that goods held as bailee or agent for buyer ends transit,

176
continuing in possession of goods rejected by buyer, transit not ended by, 177
delivery

of goods to, 170—171

by unpaid seller, loss of lieri by, 175
transit begun by, 176

taken from, by buyer or agent, ends transit of goods, 176

gratuitous, liability of, for damage caused by absence of reasonable care, 259
lien of,

extension of, by agreement or usage, 260

goods retained in exercise of, against consignor and consignee, 260

upon goods delivered for carriage in respect of charges, 260

master of ship chartered by buyer, whether goods in possession of, as agent or,

of goods not in capacity of common carrier, duties of, 259
of passengers,

duty of, to exercise reasonable skill and care, 258, 259
duty of, to provide fit vehicle, 258, 259
safety of vehicle not warranted by, 258, 259
security of passengers not warranted by, 258, 259

payment of charge of, in advance, iright to, 250
retention of goods by, in exercise of lien when justified, 260

sale of goods by, to prevent loss, 261

stoppage of goods in transitu, by unpaid seller, 177, 178

wrongfully refusing to deliver goods to buyer or agent, transit ended by, 177

Case, action of, under Statute of Westminster the Second, for nuisance, 391 n.

Cattle, liability of owner of dog for injury done to, 359
Certiorari, County Court judgment, removal by, 864 n.

Cestui que trust,

occupation by, 643
trustee of goods may maintain action of trespass though goods in occupation

of, 410
Cestui que vie,

corporation cannot be, 573
presumption of death of, 582

production of, 582

Champerty. See also " Maintenance."

an aggravated form of maintenance, 40 n.

charity no justification for, 498
definition of, 40 «., 498, 499

( 23 )

Digitized by Microsoft®



INDEX

Change, demand of, on tender, 108

Charge
of interest of partner in partnership property, 276

option of other partners to dissolve a, 282 ' *

redemption b^y other partners on, 276
> , !i

on goods, when amounting to conversion^ 416 1

ii

on land creates equitable interest, 750 ' ''

'

Charging order on debtor's interest in stock, 1056

Charitable trust,

notice of equity against, 756
rule against perpetuities and, 1077

Charity. See also " Maintenance, action for, justification.'"

definition of, 916
devise of land to, 915
form of gift of land to, 9'i3, 914

Chastisement

by schoolniaster, extent and nature of authority as to, 437 n.

of child, ward, apprentice, or pupil, 436
of wife, husband has no right as to, 437 n.

Chattels,

assault or battery

to take, when justified, 436
when in defence of possession of, 434, 435

conversion of, appreciable damage in fact need not be proved in action for, 326
co-owners of, action of trover by, against each other, when ihaintainabl'e, 418
co-owner of, sale by, professing to pass whole interest in, liability to action of

trover for, 418
'-

delivery of possession of, when ordered by court, 379, 379 n.

finder of,

action of trover by, 417
liability of, to owner, 417
may maintain detinue for, 424
sufficiency of interest of, to maintain action of detinue, 424

personal, ,
•

.

''

dij-ect infrmgement of possession of, 407
possessor of land on which found may maintain detinue for, 424
wrongful appropriation of, by deceased, liability of personal represen-

tative for, 364
real, 15

seizure of,

by force by person entitled, 82

by force, entry upon land, 82 n. ,

''

for distress damage feasant, 84 '

imlawful, assault or battery to prevent, justified, 435
torts in respect of, committed during lifetime of deceased person, right of

personal representative to sue on, 362
writ of delivery, appropriate machinery in case of, 379 n.

Chattels corporeal,

alienation cannot be restrained, 930, 931
attempt to evade execution against, 971 n.

devolution cannot be altered, 931
equitable ownership of, 932
execution, taking in, 970
future-acquired, transfer of, 940
gift of, 939
goods in transit, pledge of, 955
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Chattels corporeal

—

contd.

in custody of law cannot be distrained, 972
left to be worked upon cannot be seized under distress, 072 n.
lien

by agreement, effect of, 965
extinction of, 967
none by trespasser, 965
not lost by express agreement for remuneration, 964
on, by operation of law, 961
on, general, 960, 961
on, nature of, 960
on, particular, 960
particular, extent of, 960
particular, when arising, 963
vendor's, 964
waiver of, 968

lienor

has generally no right of sale, 966
liabilities of, 967
no charge for safe custody, 966
who has right of sale, 966

long possession, no title by, 947
mortgage of, 949
not selzable in execution, 971 «.

ownership,

deed, by, 937
of, how acquired, 936
passes on sale, when, 944
when acquired by delivery of, 937

pass on bankruptcy, 969
perishable, cannot be distrained, 972 n.

pledge of, 954
pledged, return of, 959
pledged goods not distrainable, 958
pledged goods not in order and disposition of pledgee, 957
pledgee,

liabilities of, 956
rights of, 955, 956
user by, 957

pledges liable to execution, 958
pledgor ihay sell, 957
pledgor's right of redemption, 956
powers of appointment of, 947
specific delivery of, 929
use, in, cannot be distrained, 972 n.

Cheque
bearing date on Sunday not invalid, 69
conversion of, by bank collecting, 416
on banker, tender of, in payment, 108 n.

Child. See also " Infant."

agent of parent, 58 n.

chastisement of, assault or battery justified if committed by way of, 436
covenants in marriage settlements may be enforced by, 104, 104 «.

education, of, liability for, 1213

en ventre sa mere,

acquisition of property by, 25
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child

—

contd.

en ventre sa mere—contd.

limitation of interest to, by deed, 25
grand- of deceased workman " dependant " for purpose of statutory com-

pensation, 462
insurance for benefit of, 307
insurance on life of, with Fri^iidly Society or Industrial Company, 307
legitimacy of, presurtiption of, 1206, 1207,

legitimation of, 1206

no authority to pledge parents' credit, 57
of deceased, action by personal representatives for benefit of, 363
of deceased workman " dependant " for purposes of statutory compensation, 462
of tender years,

amount of care expected from, 339
contributory negligence of person in charge of, 333
induced to commit act causing damage, 334

of deceased partner, receiving annuity out of profits, 264
offences against, 1223

posthumous illegitimate, claim by, as "dependant" for compensation, 462 «.

restraint upon body of, by father, 440
services of, father entitled to, 1234, 1235
step-, of deceased workman " dependant " for purposes of statutory com-

pensation, 462 '

torts by, responsibility of parent for, 57, 58
Chose in action,

acquisition of, rules affecting, 980
alienation,

equitable, 1050
of, " equities," 1049
of, involuntary, 1053
of, legal, 1047
of part of, 1047 n.

of, within Act of 1571 . . 1058 n.

Bills of Sale Acts, not within, 1,0,52

definition, 16, 17, 17 «., 979, 980 «.

deposit of documents, effect of, 982
disclaimer of, by trustee in bankruptcy, 1053, 1054
donatio mortis causa,

may be, 983
subject of, 1292

future, alienation of, 1050, 1051 n., 105,2 n.

requires consideration, 105

1

when notice effectual, 1052
husband's right to wife's, 1315
incapacity to hold or alienate, 980
interpleader by debtor, 1049
" legal," meaning of, 1048 n.

minor
cannot alienate, 981
may repudiate, 981

mortgage of, 1047 n,.

notice to debtor on assignment, 1048 n.

order and disposition, in, when, 982
ownership, rules affecting, 980
personal representative's power in, 1362
Sale of Goods Act, not within, 980, 1052
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Chose in action

—

contd.

under Judicature Act, 1048 «.

whether included in personalty, 14
Church,

brawUng in, 442
forcible exclusion of person entering, by churchwarden, 435 «.

Church of England, marriage in, 1155, 1156, 1157, 1158
Cinematograph. See " Copyright, dramatic."
Civil proceedings, malicious, action for, 495
Clogging the equity,

doctrine appUcable to chattels, 959
land, mortgage of, 830

Codicil,

alterations in, 1252
confirmation of, 1240
documents incorporated in, by reference, 1239
form of, valid, 1237

law governing, 1241

form of, when executed abroad, 1242
joint, revocation of, 1246
lost, 1251, I2;2

operation of, 1240
property conveyed subsequent to execution of, effect of, 1251

revival of revoked, 1253, 1254
revocation of,

by alterations, 1248

by destruction, 1248

by marriage, 1 246
by revocation of will, 1251
" dependent relative revocation," 1249
formal, 1247
law governing, 1245
power of, 1245

signature to, 1237
Coercion of wife, 1 1 8

1

Cognovit, nature of, 98
Cohabitation,

duty of, 1
1 79

relief from, by judicial separation, i :96

Coin,

legal tender of

bronze, 108 n.

gold, 108 «.

silver, io8 n.

tender of current, 107

tender of foreign, 108 n.

wages of workmen must be in current, 225

College, Dowers under Settled Land Acts, 911

Collision at sea, damage caused to ship or cargo by, 334 «.

Collusion,

bar to divorce, 1190, 1192

intervention of King's Proctor for, 1186

judicial separation barred by, 1194

Commission
due to agent,

forfeited when, 236
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Commission

—

contd.

due to agent

—

contd.

when payable, 237
of agent, lien in respect of, on movables of principal, 237, 238
secret, received by agent, principal entitled to, 234, 235

Common carrier,

accepting goods outside professed limits, 250
answerable for goods carried, 250
carrier by water incurs liability as, 260, 261

charges of, must be reasonable, 249 n.

definition of, 249, 249 n.

delay in delivery or carriage arising from causes beyond control of, 251

duty of

to carry safely and deliver goods received, 249, 250
to deliver goods at consignee's address, 25 1 «.

to deliver goods within reasonable time,' 250—251
felonious acts of servants of, liability in respect of, 255
increased charges by, for carriage of valuables, 253

must be demanded by, 259 «.

notice of, 253
recovery of, 254, 255
when liable to be refunded, 254

'

increased charges by, in respect of valuables, receipt for, 254
liability of,

.

at common law, not affected by public notice or declaration limits, 252
for goods as depositor, 251

for goods as lien-holder, 251

for goods as warehouseman, 251 "

for goods as wharfinger, 251

for goods until delivered to consignee, 251

in respect of valuables, 252, 253
received en route, 254

may be varied or limited by special contract, 252
lien of, effect of exercise, 251
lien, general, none, 963
loss by, of insured package,

declared value not conclusive on, 255
proof of value on, 255

loss or damage to goods in custody of, when liable for, 250
proof of value of parcel entrusted to, onus of, on party suing for loss or injury,

?55
railway company as, in respect of personal luggage of passengers, 256
rights, privileges, and liability of railway company as, 258

Common employment,
defence to action based on Fatal Accidents Act when, 448 «.

.
injury to workman in course of, 446, 447, 448

Common informer, action by, 990
Common inn, definition of, 244
Common interest. See " Maintenance, action for, justification."

Common law,

absolute duty imposed on employer by, and employment of independent con-

tractor, 354
action of workman at, defeat of, 451
personal liability of servants of Crown for torts at, 341 n.

Common of pasture,

approvement and, 689 •
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Common of pasture

—

contd.

definition, 716
extent of, 716, 717

Common of shack, nature of, 675 n.

Common of vicinage, nature of, 675 «.

Common ownership, contingent remainder to heirs of two persons, 1094
created by severance of joint ownership, 1094
creation of, 1097
definition of, 1083

forms of, 1083

husband and wife in, 1087
partition of, 1085
patent, in, 1084

powers of co-owners, 1085
powers of co-owners, 1083
sale and division of proceeds, io80

Common property, existence of partnership not implied from, 263
Company,

director of,

liability of, 544
recovery of contributions by, 325

liquidator of, assignment by, of action in tort, 365
promoter of, recovery of contribution for false statements in prospectus, 325
relation between members hot a partnership, 262, 263
secretary of, attachment of wages of, 226 n.

share in,

certificate of, 1004 «.

deferred, definition, 1002

deferred, must be dated in prospectus, 1002

definition, 1000

forfeiture of, for non-payment of calls, 1006

fully paid, what, 1000

lien for calls, 1006

personal estate, is, 1000

preferred, definition, 1002

registered, must be, 1000

title to, evidenced by register, 1004

transfer, blank, effect of, 1005

transfer of, when void in Hquidation, 1071

transferable, not after call made, 1005

shares of, when considered as realty, 15, 15 «.

stock,

certificate of, 1004 n.

differences between, and shares, 1003

shares may be converted into, 1003

title to, evidenced by register, 1004

transfer, blank, efiect of, 1005

trading, dissolution of, 13 n.

Compensation. See also " Workmen's compensation."

claim to, under Lands Clauses Consolidation Act, 1845. .366

enforcement of claim to, by tenant of agricultural holding, 360 n.

for work by apprentice for third person recoverable by master, 217 n.

on part performance of contract, 135

Compromise, verdict of jury disturbed by Court on ground of being a mere, 372

Concealment
of facts, specific performance refused on ground of, 126
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Concealment

—

contd.

of material facts from surety renders guarantee void, 292
Condition,

alienation, against, no relief for breach of, 798
alternative, effect of impossibility of one, 48 ^

as to fitness or quality of goods, when implied, 165—166

as to time, redemption of mortgage not prevented by, 49
as to title of seller implied in contract of sale, 164

bankruptcy, against,

no relief, 798
relief for breach of, 799

benefit of, may be alienated, 796
breach of,

discharge of contract by, 144
for non-payment of rent, 797
operative as discharge, 146

remedy, 794
treated as breach of warranty, 163, 164

defined, 47
delivery of goods and payment of price concurrent, 168

fulfilment of, prevented by one party, 47, 48
implied, in contract of sale of goods,,

by description, 165

by sample and description, 165

by usage of trade, 166

not negatived by express, 166

that goods correspond with sample or description, 165, 166, 167
that seller has right to sell, 164—167
that vendor will make good title to property contracted to be sold,

185,186
grantor, must be in favour of, 793
in contract, construction of, 147
" in law," 51 «.

just and reasonable, limiting liability of railway and canal company, 257
licence to break, effect of, 794
mining books, for inspection of, 798
of re-entry for non-performance of stipulation in lease, 50
onus of proof as to, 257 «.

penalty for breach of, not enforceable, liability to compensate for default valid, 50
precedent

of liability of surety

enforcement of claims against principal, 294
notice of default of principal debtor is not, Z94

or suspensive defined ; subsequent or " resolutive " defined, 47
to performance, 146

vesting of right in fulfilment of, 47, 48
relief against breach of, 797—801

, request for receipt is not a, 109

reverter on breach of, 652

stipulation in contract, when a, 163, 164

stipulation may be, though called a warranty, 164

subsequent,

contract discharged by, 144, 145, 146

discharge of contract by, existing rights of parties not affected, 146

effect of impossibility due to act of God, 48
interest in land forfeited by fulfilment of, 50, 51
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Condition

—

contd.

subsequent

—

contd.

obligation defeasible on conveyance subject to, impossible, illegal or

immoral, 48
suspensive, specialty contract delivered subject to, 97
time, stipulations as to, when construed as, 48, 49
underlessees, relief to, against breach, 799
waiver, eflfect of, 794
when a warranty, 47

Condonation
bar to divorce, 1

1
90

definition of, 11 90

judicial separation barred by, 11 94
Conduct,

acceptance of

goods by, 172

offer by, 91

amounting to reasonable choice of difficulties, created by negligence of

defendant, 333
brutal, vindictive damages for, 370
character and extent of performance, due under contract, determined by, 105

delivery of specialty contract by, 96—97
illegal or immoral, gift or promise in return for, 42
intention declared by, 32

malicious or high-handed, vindictive damages for, 370
misconduct, concealment of, illegal, 41
" natural and probable consequence " of defendant's, damage caused by, 327

of servant in the course of employment, 352, 353
person representing himself as partner by, liability of, 271

principal and agent, relationship as to, created by, 53
renunciation of contract by, 147

Confidence,

betrayal of, by servant, 210

breach of,

by employee, 222—223

by servant, 210

contract involving cannot be performed by servant or agent, 110

contracts involving personal, 1 1

1

not assignable, 141

information obtained in, action for damages and injunction against person

publishing, 427
Confirmation, of voidable transaction, 35

Connivance
bar to divorce, 11 89
judicial separation barred by, 1193

Consent,

battery justified by, when, 433
battery without, 432
defence to action of tort, when, 446 «.

intentional or negligent harm committed

without, damages for, 445
with, what amounts to, 446

of all.existing parties, when necessary, 278

to battery obtained by fraudulent misrepresentation, liability of defendant in

trespass, 433
variation of mutual rights and duties of partners by, 274 n.
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Consideration,

abandonment of unfounded claims may be valid, 94
act antecedent to, no, 93—94
act in pursuance of request a, 94 «. <

act or forbearance compelled by law no, 95
act or forbearance contrary to law, morality, or public policy no, 95
act subsequent to, no, 93, 94
agreement discharging contract after performance by one party must beimade

for, 145
duty of hirer to perform, 196

equal value with promise not necessary, 94
essential element of simple contract, 92
" executed," " executory," executory becoming executed, 93
executory,

failure of, rescission of contract on, 320

recovery of money paid in respect of, on total failure, 320

illegal, 139
payment connected with wager is, 313

illusory, under Act of 1571 . . 1061, 1062

in contract must be valuable, 93 n.

in contract of hire, 195

in writing not essential in case of contract to answer for debt of another,, loi

irrevocable power of attorney given for valuable, 242

marriage or blood relationship does not constitute valuable, 93 n.

of contract, oral evidence admissible to identify, loi

person undertaking to act as agent without, 228

promise contrary to course of nature, no, 95
promise impossible in law, no, 95
release under seal of right of action in tort without; 36,8

sale of goods, contract for, must contain money, 161

specialty contract need not contain, 96
want of, between assignee and assignor, no defence, 142

Consignee,

common carrier liable for goods till delivered to, 25

1

common carrier must deliver goods at address of, 25 1 n.

failing to accept delivery tendered by common carrier, effect of, 251

goods retained by carrier against, in exercise of lien, 260

receiving goods by mistake incurs no liability, 205, 206

Consignees' lien, ineaning of, 961 ,

Consignor,

goods retained by carrier against, in exercise of lien, 260

may be " seller " of goods, 174
must declare nature of valuable goods, 254 ».

Consolidation. See " Land, mortgage of." , ,
<

doctrine of, applicable to chattels, 959
Consortium, action for loss of. See " Wife, action for loss of."^

Conspiracy, action of,

business, to injure, 483 ,
,

damage gist of action, 481, 483
definition, 481 n.

essentials of, 481, 483, 484
generally, 48

1

history, 481, 482 n.

judgment against one defendant, 484
trade competition defence to, 484,

trade dispute, not in, 485
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Constable. See also " Arrest."

arrest by,

for past misdemeanour without warrant, when justified, 437 «.

on suspicion of felony, 442, 442 ».

of person guilty of brawling in church, 442 n.

privileges of, acting in obedience to warrant under hand or seal of a justice of

the peace, 343
Contact,

actual, with body of plaintiff not necessary in action for false imprisonment,

439
Contract. See also "Quasi-contract."

acknowledgment reviving statute-barred claim must amount to promise to

pay, 75
action on, whether antecedent request or demand condition precedent to, 115

agency, governed by laws of, 52

ante-nuptial, of wife, liability of husband f6r, 58

assignability of rights under
transaction involving personal confidence or consideration, 141

claim for unliquidated damages for past breaches, 141

assignment of,

duty arising out of, 143
effect on stranger to, 103

action on, right of, cannot be conferred on third party, 104

assignment of rights under, 141

bond conditioned for performance or non-performance construed as, 140

breach of,

action for damages on, 120— 121

action for, before performance due, 121

by bailee, I2Z n.

by non-performance, 120

by expressed intention not to perform, 120

by party disabling himself from performing, 120

by party temporarily disabling himself, 120 n.

by tortious act or omission, election of remedies on, 336
damages for, 320 ».

damages for, hquidated or penalty, 137
damages for loss following, must not be remote, 122

damages for, mitigation of, 124

damages for, nominal, 124

for sale and purchase of real estate, damages for, 121 n.

injunction to restrain, 128, 128 n.

injured party may make good and recover damages, 123

measure of damages, 121

penalty for, not recoverable, liquidated damages recoverable in full, 137

promise to pay a fixed sum of money, 120—121

prospective, damages for, 1 23
to marry, damages for, 122

waiver of, 147

by married woman, 28—29
by minor for repayment of money lent void, 21

by person of unsound mind voidable, 26

by way of gaming or wagering. See " Gaming," " Wagering.''

claim arising out of, cannot be converted into claim in tort to make minor

liable, 347 n.

conclusion of,

by acceptance by post, 90—91

O.L. ( 33 )
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Contract

—

contd.

conclusion of

—

contd.

by concurrent expression of intent, 87
by offer and acceptance, 87
earnest as evidence of, 136

conditional on happening of event, whether debtor entitled to notice, 115

condition in, what is, 47
prevented from fulfilment by one party, 47, 48

conditions precedent and subsequent defined, 47
consideration essential in simple, 92
consideration for,

act antecedent to promise is not, 93—94
act antecedent in pursuance of request, 94 n.

act or forbearance compelled by law, no, 95
act or forbearance contrary to law, morality or public policy^ no, 95
act subsequent to promise is not, 93, 94
" executed," " executory," executory when becoming executed, 93
must be valuable, 93 «.

need not be of equal value with promise, 94
promise contrary to course of nature no, 95
promise impossible in law no, 95
what constitutes valuable, 93, 93 n.

consideration of, .

need not be in writing, in contract to answer for debt or default of another

loi

oral evidence admissible to identify, loi
" continuing " by minors, voidable up to reasonable time, 22
" continuing," what is, 22
default by one party to, 321
defined, 85
delivery of goods in pursuance of, when no place appointed, 112, 112 n.

discharge of,

by agreement, when one party has performed, 145

by oral agreement, 145
by tender without payment of money debt, 107

modes of, 144, 147
dissolution of, by subsequent impossibility, rigjits previously acquired not

affected, 132 ,

documents
containing terms of, need not be made for purposes of evidence,

lOI

constituting, sufficiency of date of, 102

duty arising out of, unassignable, 143
earnest

and damages in breach of, 136, 137
as evidence of conclusion of, 136

enforcement

by representatives of deceased creditors, 1 1

1

of specialty barred by period of twenty years, 72
entered into on Sunday, when void, 69
executory in nature, 93 n.

executed, ceases to exist, 93 «.

, for goods supplied to minors, validity of, 21

form of, effect of agreement as to, 91
gathered from several documents, sufficiency of signature on, loi

illegality induced by penalty renders void, 139

( 34 )
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Contract

—

•contd.

impossibility of,

effect of knowledge of, 129
in fact, 129

partial, effect of, 132
independent contractor, liability of employer for acts of, 59
insolvency of co-promisor, effect of, 156
interest under, accrues from day to day, 1 16

involving

exercise of debtor's personal skill cannot be performed by servant or agent,

116

personal confidence cannot be performed by servant or agent, 1 10

in writing,

absence of, when no defence, 98—99
sufficiency of note or memorandum in, 100, loi

when necessary

executor or administrator promising to answer damages out of own
estate, 97

promise in consideration of marriage, 97, 98
promise not to be performed within a year, 97, 98
for sale of goods of 10 pounds or upwards, 99
promise to answer for debt of another, 97—98
promise to transfer interest in land, 97—-98

legal obligation,

intent to create, essential, 86
must be ascertainable, 87

made by agent

in England, liability of foreign principal for, 63
when agent liable on, 60—61

material alterations in written, effect of, 149
money paid under void or voidable, recovery of by minor, 23
of drunken person, 28

of sale of interest in land, 192
offer, when communicated, 88

oral evidence, parties to, admissible to identify, iot

admissible to identify subject-matter of, loi

parol or simple, 92
parol evidence, proof of, by, in absence of writing, 98—99
part performance of,

acceptance of, waiver by, 135
rights of party performing, 135
where not in writing, effect of, 98—99

parties to, 103

cannot confer right of action on persons not, 104

promisee unknown, 103

sufficiency of description, loi

penalty payable by, for non-performance of impossibility, amounts to voluntary

, promise, 140
performance of,

by agent, 1 10

by infant, not enforceable, 1 28 n.

by parties to, 105

by servant, 1 10

character and extent of, how determined, 105

dependent upon concurrence of parties, 106

earnest given as security for, 136

( 35 )
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Contract

—

contd.

performance of

—

contd.

impossibility of,

arising from foreign law, 129
of one of two alternatives, 131

after choice made, 131, 132
in nature impossibility in law, 129
in law known to one party only, 129 n.

in fact, effect of, 129
knowledge of, 129

supervening, effect of, 130
inabUity as to, does not amount to impossibility, 132, 133
incomplete, compensation in respect of, 135
left to determination of one party^ 87
limitation of reasonable time for, 148

must be complete and in terms of, 105

not excused by non-concurrence of third party, 107
place of, III

reciprocal, interdependent promises, order of, 134, 135
tender of,

effect of failure to accept, 106

must be unconditional and complete, 106

payment in, production of money on, 107
tinie and mode of, 106

time for, 112

extended by agreement or request, 113

essence of, 113

what amounts to, 106

when excused, 1 1

1

when reciprocal promises Independent, 134
when reciprocal promises interdependent, 139

personal, not assignable, 14.1

personal representative's liability for completion, 1405 n.

promisor and promisee in, 92
ratification of, by minor on attaining majority, when not enforceable, 24

j

recovery of money paid under, in respect of executory consideration which
has failed, 320

rescission of, by unreasonable delay in fulfilment of stipulation as to time,

148

on failure of executory consideration, 320
simple, not binding without consideration, 92

discharge of, by creation of specialty, 148, 149
specialty, 92

discharge of, by performance of substituted simple contract, 145 «.

discharges identical obligation created by simple, 148, 149
delivery of,

as escrow, 97
by declaration of intention, 96, 97
by transfer of possession, 96, 97

execution of, in duplicate, 97
promise in, termed " covenant," 92 «.

requisites of, 96
signing not essential in, q6'n.

unilateral,

need not be executed by promisee, 97
when binding, 97

( 36 )
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Contract

—

contd.

apecialty

—

contd.

unilateral

—

contd.

void ab initio, when, 97
without consideration

valid, 96
remedy for breach of, 96

specific performance of. See " Specific Performance."

specifically enforceable in equity, though not in writing, 98—99
stranger to, when liable, 103

suing in tort, 336
subject-matter of, identified by oral evidence, loi

terms of, ascertainable from several documents, 100, loi

terms in, construction of, by court, 147
time for, expiring on holiday, effect of, 68
" time the essence of," 49

essence of, effect of extension by request or agreement, 113

to answer for debt or default of another, consideration of, need not appear

in writing, loi

to build, when specifically enforced, 127 K.

to pay debt by bill or note, interest on, 118

tortious act of minor indirectly connected with, plea of infancy no defence to

action for, 347
unenforceable, 86, 86 n.

by action may still be valid, 100

rendered enforceable ex post facto, 86 n.

unless in writing, 86 n.

under statutory powers of S. L. Acts, 889
void if no intent to create legal obhgation, 85

voidable if option to avoid or affirm, 85

warranty in, distinguished from condition, 47
writing under seal, required by law to be in, 96

Contractor, wrongful acts of, employer and independent contractor liable for,

355.«-
.

Contribution

amongst co-promisors, 156

on insolvency of one, 156

amongst joint tort-feasors, 270 n., 336, 337
by co-sureties, 296, 297

.

by co-surety can only be in respect of money paid, 297
by released co-surety, 301 n.

joinder of person liable to make, as third party in action by creditor, 302
presumption of equal, may be rebutted, 156 «.

to losses of business, equal liabihty of partners, 277
when director of company may recover, 325

Contributory negligence. See " Negligence."

Control

exercised by master over servant,

evidence of, 351
question of fact, 351

Conversion, tort of,

act of ownership for purposes of, what amounts to, 415, 416

evidence of, defendant's refusal to give up goods is prima facie, 419
of bank notes, 414 «.

of chattels, appreciable damage in fact need not be proved in action for,

326

( 37 )
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Conversion, tort of

—

contd.

of goods,

action of trover for, 414
bargain and sale not amounting to, 417
by collection of cheque or bill by bank on behalf of person with no title

to, 416
by delivery to third person with intent to pass ownership or possession,

416
by pledgee, 416 n.

by pledging or charging, ,416

defined, 414
destruction, amounting to, 416
pledgee, bona fide, when guihy of, 419, 42q
purchaser, bondfide, when guilty of, 419, 420 ,

unauthorised user or consumption amounting to, 416
term superseding trover, 415 n.

title relating back to date of, sufficient to maintain trover, 417
Conversion, equitable,

doctrine of,

applied to infant's estate, 1360 n.

applied to lunatic's estate, 1360 n.

applied to married woman's estate, 1360 n.

" failure of purposes," ambiguity of expression, 1359 n.

option to purchase, effect of, 1360

real and personal estate, 1356, 1357
" reconversion," term discussed, 1361

Conveyance

by or to minors by way of feoffment, 22

validity of, 22

condition in,

prevented from fulfilment, 47, 48
what is, 47

condition subsequent in, rendered impossible by act of God, effect of, 48
duty of vendor of land to execute proper, 1 8g
covenants for title in, implied from use of appropriate words, 189 «.

drunken person, by, 28
" purchaser and

preparation of, 189, 190

purchase money, 190

vesting legal and equitable ownership in purchaser, duty of vendor to execute

and procure execution of, 1 88

Conveyancing Acts, trustee need not exclude, 11 29
Convict,

administration of property of, in accordance with Forfeiture Act, 1870. .,20, 21,

21 ».

administrator of property of, alienation by, gi8

alienation by, gi8

alienation of chattels by, 977
capacity of, 20 ^
legal incapacity of, ^

property of, vests in administrator appointed by Court, 20, 21

trustee, may be, 1 106

will of, 918, 1256 n.

Co-owner,

action by, in tort, against stranger in respect of common property without

joining other co-owners, 349

( 38 )
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Co-own er

—

contd.

effect of licence to one, 795
of chattel, action of trover against other, when maintainable, 418
of land,

action 'of trespass by, against other, when maintainable, 387
recovery of possession and mesne profits by action in nature of ejectment

388, 389
Co-ownership, account of profits, 319, 1084
Co-parcenary,

creation of, 1095
descent in, 1095—1096
survivorship, none, 1095

Co-promisees,

joint or several, 156

question of construction for Court, 157
Co-promisors,

contribution amongst, 156

on insolvency of one, 156

discharge of, by performance by one, 154
execution on judgment obtained against upon one, 155

joint, 153
'

and several, 154
liability of each, for whole performance promised, 154
several, 153

Copyhold,
action for breach of custom, 591, 592
admittance of tenant for life admits remaindermen, 597
admittance to, 588
alienation of, 590

within Act of 1571, 1058 n.

boundaries, tenant bound to preserve, 593
conveyance, form of, 809
corporation cannot claim enrolment as tenant, 590
custom and, 586
definition of, 584
devise of, 586
division of, 587
enfranchisement,

common law, 604
compulsory, 600

consideration for, 599, 600

escheat not affected by, 602

franchises not affected by, 602

gavelkind not affected by, 602

general, of manor, 603
marital rights preserved, 602

minerals not affected by, 602

of, effect, 554, 603

of tenant in tail, effect of, 605

of, voluntary, 598, 599
option to buy out claimant, 601

right of common not affected by, 602

sporting rights not affected by, 602

suspension of, 601

estates in, 585
estate tail in, how barred, 589

( 39 )
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Copyhold

—

contd.

fines,

action for, 591
" arbitrary," 595
for renewal paid by limited owner, 596
go to tenant for life of manor, 596
when due, 591

fees of steward, action for, 591 n.

forfeiture, relief against, 592
form of mortgage of, 815

grant of, 585
heir of, 587 n.

incidents of, 589
lease of, 590
lives, successive, for, construction of, 597
Locke King's Acts, and, 589
lunatic, admission of, 591 n.

mandamus against lord, 593
manorial rights, extinguishment of, 607
minerals and timber belong to lord, 594
new grant of, 587
partition of, 587
quasi-fee simple and quasi-entail in, 598
real assets, distinguished from, 1371 n.

reduced fine to tenants of manor, 595
sale of, timber and minerals not iijduded in, 1 87 n.

seizure quousque, 591 n. '

settlement of, 590
statutory provisions, not included in, 589
steward, compensation on enfranchisement, 601

surrender of, need not be presented, 588

tenure, 15

title to grant, 585 «.

waste by tenant, 594
Copyright,

acts not infringement of, 1039, 1040, 1041

artistic, definition, 1034
assignment of, 1036

breach of, remedies for, 427 n.

common law rights abolished, 1046

compulsory licences, 1042
Dominions, in, 1043
dramatic,

cinematograph and, 1033
definition of, 1033

duration of, 1034
existing in 1912,

duration of, 1035
extension of, 1037

foreign, 1043 «., 1044 «.

forfeiture of pirated copies, 1045
importation of pirated copies, prohibition of, 1045, 1046
infringement of, 1038, 1039

account in lieu of damages for, 426
damages for, 426
injunction for, order for account, obtained as ancillary to, 378
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Copyright

—

conld.

infringement of

—

conti,

injunction to prevent, 426
period of limitation, 73, 1045
remedies for, 1044, 1045

joint authorship and, 1034
literary, definition of, 1032
mechanical, duration of, 1035
musical,

definition, 1033
seizure of pirated copies, 1046

photographic,

duration of, 1035
title to, 1038

posthumous, 1034, 1035
reproduction of old works, 1041, 1042
reversion to author's representatives, 1036
title to, 1036
scope of, 1042, 1043
work of employee, 1038

Co-representative,

compromise with personal representative, 141

1

definition of, 1349
equitable claim created by, 1408
liability for acts or defaults of, 1422

powers of, 1407, 1413
sale of assets by, 1408

Coroner, torts of, in course of judicial duties, action for, not maintainable,

342 «.

Corporation,

acts of officials, servants, and agents binding on, 10, 11

action by,

for defamation, 9 n.

for tort affecting personal reputation of members of, not maintainable,

346
.

maintainable for torts affecting business or property, 346
. alienation of land by, 910

ancient corporation, property of, vesting in Crown, 13 n.

by prescription, 6

constitution of, determined by immemorial custom, 8

by-laws, power to make, belongs to whole body, 12

created by authority of State, express or implied, 6

dissolution of,

by Act of Parliament, 12

by death of members, 12

by surrender duly enrolled, 1

2

by judgment of revocation on scire facias, 12

by order of the Court, 1

3

by statutory formality, 13

reversion of frankalmoigne and socage, 13

vesting of property of ancient corporation in Crown, 13 «.

vesting of property held jointly, 14

vesting of personal property in Crown, 13

domicile of, 7
in case of trading, 7

fee simple, conveyance of, to, 556

( 41 )
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Corporation

—

contd.

foreign, '

'

defined, 8 ' • ''
,;

'

, *

.

may bring or defend actions, 7, 8 '

''
'

''
'

'

powers of, 7
frankalmoigne and socage, reversion of, on dissolution, 13

interest in land forfeited if assured to, 10

Irish, cannot be sued in England, 8

joint tenant, may be, 910
land, no right of, to hold, by copy of Court roll, :o

legal capacity lost by winding up, 13

liability of, for torts committed by its officers or servants in course of employ-

ment, 346
'

to action for defamation, 521

mortmain, and, ib, 865, 909
personal property vests in Crown on dissolution, 1

3

powers of, 9, g «., 10 «.

property may be held by, jointly, 9 n.

representation as to credit of another person, liability of, for, 350 n.

Scottish, cannot be sued in England, 8

torts authorised or ratified by, liability for, 350
trading companies, dissolution of, 13 «.

trustee, may be, 1 106

winding up,

administration of property in, by liquidator, 13

effect on capacity, 13

Corporations aggregate,

administration of affairs, in whom vested, 8

agents of, appointed under common seal, 53
by-laws of, 12, 12 «.

cannot become corporation sole, 7
constitution of, determined by documents of incorporation, 8

contracts and conveyances entered into through medium of common seal,

II
.

defined, 7
meetings of members, 8, 9
member may contract with, 1

1

'

power to make by-laws, 12
''''''

power to remove officers and members for reasonable cause, 1

2

seal, when unnecessary, 1 1 k.
'

Corporation sole, 6, 7, 7 ».

chattels corporeal, cannot acquire, 976
ecclesiastical or eleemosynary claims to land or rent limited by lapse of time,

78, 79
personal property cannot generally be acquired by, 10

question of fact as to acts of individual acting as, 7
Corporeal hereditament. See also " Incorporeal hereditament."

definition, 547
'

freehold estate subject to term of years regarded as, 16 n.

life interest in land is, 16 «.

terms of years in possession classed as, 16 n.

what interests in land included in, 16

Costs,

iii litigation by person restrained from anticipation, 46
on award of nominal damages, 124

Counterclaim, debtor may avail himself of action by creditor, log

('42
)
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County court,

action in, not maintainable on judgment obtained in High Court, 323
judgment of, action on, not maintainable, 323, 323 n.

removed by certiorari, 864 n.

County (franchise of), abolished, 686 n.

Court. See also " County Court " ;
" High Court."

action of tort may be brought against Colonial Governor in English or Colonial,

341
damages awarded by, in lieu of injunction, when, 377
discretion of, to grant injunction for commission, continuance, or repetition of

tort, 374
interlocutory orders by,

may be conditional, 375 «., 376 «.

when granted, 375 n., 376 «.

injunction or mandatory order by, to restrain continuance or compel remova
of nuisance, 400, 401

jurisdiction of English or Colonial, in action of tort against Coloiiial Governor,

34-'
. . .

mandatory injunction by,

to prevent tort, when granted, 376
granted by way of interlocutory order, 367 «.

ministerial officer of, when liable for executing order of Court or magistrate

acting judicially, 343
of equity, actions concerning contracts or equities affecting lands situated

abroad, entertained by, 339 «.

superior, of Scotland and Ireland, effect of registration of judgments of, 323 n.

Court baron. See " Manor."
Covenant,

breach of,

in lease, liabiUty of personal representative, 1364

personal representative's liabihty, statutory protection for, 1366

repair, to, personal representative's liability, 1366

running with inheritance,

benefit runs at law, 802

benefit, to whom passes, 802

burden does not run, 803

burden runs in equity, when, 803

building scheme, implication from, 805

building scheme, when, 804

change of circumstances, effect of, 806

liabihty for breach of, 1364 n.

nature of, 802

responsibiUty of occupier for acts of predecessor, 806

running with freehold, benefit of, 1362

survival of liabihties in respect of, 1363

Credit,

expiration of term of, hen of unpaid seller after, 175

of another person, representation as to, Uabihty for, 350 n.

of firm, pledge of, by partner for purpose outside business, 269

sale of goods, without stipulation as to, lien of unpaid seller on, 175

Creditor,

abandonment of security by, discharge of security on, 300

action by,

joinder as third party in, of person liable to surety for indemnity or con-

tribution, 302

surety in name of, 296
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Creditor

—

contd.

appropriation of payment by, 113, 114

to unenforceable debts, 113, 114
change, not bound to give, 108

defeat or delay of, illegal, 41

disclosure by, to surety, 293
disturbing order of resort to assets, 1398, 1399
enforcement of claim by, not condition precedent of liability of surety,

^94
. . .

forbearing to sue principal debtor, whether surety discharged by, 298
fraud on, by matrimonial insurance, 307
insurable interest of, in life of debtor, 306, 308
marshalling of assets by, 1401 n.

misrepresentation or concealment of material facts by, renders guarantee void,

' 292 .
'

'

personal representatives of deceased may enforce performance, 1 1

1

reservation by, of rights against surety,

effect of, 298, 299
on release of principal debtor, 298, 299 n.

revocation of continuing guarantee by notice to, 293
right of action of, on bankruptcy of debtor, 149
set-off against, by surety, 296
subrogation of, 141

7

remedies of, to party, 296
tender of payment

to, production of money dispensed with by, 107

to, objection to quantity, not quality, 108 ».

refused by, on specified ground, 109

Crim. con.j action for, abolished, 470 «.

Criminal proceedings, malicious prosecution, basis of, 487, 488—489
Cross remainders,

nature of, 656

implied, when, 656, 657 n.

Crowds, assembly of, a nuisance, 402

Crown,
act authorised or ratified by British, alien in foreign State cannot maintain

. action of tort in respect of, in England, 340
chattels of, cannot be distrained, 972 «.

claims by,

no extinction of title on limitation of action, 80

rule as to priority in time excepted, 67
employees of, position of, as regards compensation payable for injuries

received, 463
Heir-Apparent to, claims against, barred by period of three months, 74
official, subordinates of, not servants, 340 n.

order of, no defence to action against public official in private capacity for

torts, 340
personal liability of servants of, for tort at common law; 341 n.

public officials contracting on behalf of, not personally liable, 61

servants of, torts of, liability for, 340
suits by and against, not affected by Statutes of Limitation, 79
tenant at sufferance of, none, 762
torts of, no proceedings can be taken for, 340

Crown debts,

priority of, in administration of assets, 1377
surety paying, priority of, 1377 «.
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Crown extent, applies to chattels, 972 n.

Cruelty,

definition of, 1 1 88

divorce in relation to, 1188

judicial separation granted for, 1193
Currency, debt payable in foreign, amount recoverable, 109
Current coin,

cannot be distrained, 972 n.

title of bonafide acquirer, 938
Curtesy,

conditions of, 13 13
copyhold lands in, 1314 n.

custom of gavelkind, by, 1314 ».

estate by, 1313 «.

tenant by,

has powers of tenant for life under S. L. Acts, 884, 886

rights and liabilities of, 13 14
Custody,

liability of common carrier for goods in, 250
safe, goods deposited with innkeeper for, 246

Custom,
agent may be personally liable by, when acting for undisclosed principal, 61

contract to pay interest on debt may be inferred from, 115

general lien allowed by, to agents, 238 «.

lien of agent may be extended by, 238

money payable by valid, enforcement of obligation as to, by action, 323,

324
of manor, minerals and timber excluded from sale of copyholds by, 187

proof of, 858
trespass to land in exercise of lawful, justifiable, 385

Customary freehold, definition of, 606

Customary rights,

abolished only by statute, 746
definition, 744
distinguished from incorporeal hereditaments, 745 n.

list of, 746—747
profit a prendre cannot be, 744
reasonable, must be, 745

Cygnets, ownership of, 937

Damage,
abatement of nuisance must be done without avoidable, 399
actual, suffered by plaintiff in action of false imprisonment, 439
alleged in action founded on negligence, 319
appreciable,

must be caused by act or omission amounting to tort, when, 326

need not be proved in actions for trespass, 326

by dangerous animal, liability of person keeping for, 360, 361

by escape of dangerous substances, 405, 406

by wild animals, when occupier of land liable to neighbour for, 360

caused by
domestic animal trespassing, liability of owner for, 358
negligence of defendant in conjunction with third party, 334
negligence of defendant, when presumed, 330
nuisance, estimate of, 393, 394
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Damage

—

contd.

caused by

—

contd.

tort, must be natural and probable consequence of defendant's conduct,

.
327> 327 «•

committed by dog, person keeping not liable unless scienter or negligence

proved, 360
contributory negligence decisive cause of, effect of, on action of tort, 333
pecuniary, caused by malicious acts or omissions, 335
permanent, to premises, caused by nuisance, action by reversioner in respect

.

of, 395, 396 .

personal and proprietary, severance of action when, 367 n.

remoteness of, 327
special,

in action of assault or battery, 439
suffered by plaintiff, in action for infringement of public rights, 327, 328
suffered by public nuisance a ground for abatement of, 400

to inheritance, action by reversioner or remainderman against stranger in

respect of, 405
to ship or cargo, caused by collision at sea, when both parties to blame, rule

applicable on, 334 «.

unusual, done by domestic animal, when defendant liable for, 358, 359
Damages,

action for,

against person publishing slander of goods, 428
against person publishing information obtained in confidence, 427
against' person publishing literary or artistic compositions without

authority, 427
against person pubUsTiing photograph without authority, 427
against person threatening proceedings for infringement of patent, 426 «.,

against slanderer of plaintiff's title to property in land, 406
by personal representative, 363
by reversioner or remainderman for waste, 405 «.

aggravation of, proof of malice material in, 335 n.

amount of,

recoverable in action by personal representatives for loss suffered from
death of deceased, 363

recoverable by or in respect of workman under Employers' Liability Act,

451, 451 n.

in action of tort a question for jury, 369
ascertainment of, by judgment before date of receiving order, 367
assessment of,

by jury, Court cannot alter, 124, 372 n.

in case of continuing torts,.372
loss subsequent to, 123
under Employers' Liability Act, 452

awarded to employer against workman, deduction of, from wages, 225 n.

breach of contract gives right to action for, 120—121

breach of duty giving rise to action for, tort is, 326
claim for account is alternative to claim for, in respect of same tort, 378 n.

cost of making good breach, may be included in, 123
earnest taken into account in estimating, 136, 137
estimate of,

in action of tort, 371
in claims under Fatal Accident Act, 1846 . . 371 n.

exemplary or vindictive, when awarded by jury in action of tort, 370
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for anticipated future breaches not recoverable, 123

for apprehended tort not awarded, 373
for assault or battery, special damage may be proved in aggravation of, 439
for betrayal of confidence, liability of servant for, 210
for breach of confidence by employee, 223
for breach of contract, 320 n.

action for, after waiver of breach, 147
by bailee, 122 n.

for sale or purchase of real estates, 121 n.

in action brought before performance due, 121

measure of, 121

to lend or borrow, 201

to pay a fixed sum, 120—121

mitigation of, 124
to marry, 122

for breach of specialty contract without consideration, 96
for breach of statutory duty, exclusionof action for, injunction granted on, 328 k.

for breach of warranty, measure of, 163, 164, 181, 182

for continuing injury, effect of payment of, 372 ».

for disappointment of mind or mjufed feelings, 122

for dispossession recoverable in action of ejectment, 388
for infringement of copyright, 426
for infringement of patent, 426
for infringement of registered trade marks, 426
for injury to or loss of animals carried by railway or canal company, 257, 258
for injury sustained by borrower from undisclosed defect in thing lent, 198

for loss arising from non-disclosure of dangerous goods to be carried, 259
for loss due to subsidence of land caused by neighbour, 373 n.

for loss following breach of contract must not be remote, 1 22

for non-acceptance of goods, i8o

for non-delivery of goods on wrongful refusal or neglect of seller, : 8

1

for nuisance, measure of, 398
for physical harm, 445
for prevention of valuation by third party to fix price in contract of sale of land,

liability of party in default to, 185 n.

for preventing valuation to fix price of goods sold, 163

for probable prospective breach of contract, 123

for tort,

bankrupt's right to recover when passing to trustee, 366
claimable in fresh action on fresh loss, 373
claim under Lands Clauses Consolidation Act, 1845, is not a claim for, 366

for trouble and inconvenience to plaintiff, 1 23
for wrongful dismissal of servant, 214

for wrongful imprisonment, 444 «.

writ of habeas corpus sued out instead of, 444 n.

given by statute, limitation of action for, 73
independent tort-feasors can be sued separately for, 337
injured workman cannot recover both compensation and, 458, 459
in lieu of injunction,

when awarded by Court, 377
when not awarded by Court, 378

in nature of interest above value of goods may be awarded by jury in trover,

415 «.

interest as, when allowed by Court or jury, 117

interest on bill of exchange, when recoverable as, 118
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liquidated,

agreement as to, does not preclude

remedy of injunction, 139
specific performance, 139

ascertained sum payable for breach of promise of uncertain value treated

^' '39
. . . ...

or penalty, decision with reference to intention, 137
or penalty, language immaterial in determination of, 139
recoverable in full, 137

loss caused by continuance or repetition of tort not adequately compensated

by, ground for injunction, 374
measure of,

in action of

tort, 369
trespass to goods, 413
trespass when plaintiff deprived of goods, 412
trover when plaintiff not deprived of full value of goods, 414 «.

on breach of contract to lend or borrow, 201

nominal
or contemptuous, when awarded by jury in action of tort, 370
successful plaintiff in action for false imprisonment entitled to, 439 n.

costs on award of, 124

when awarded, 124

owner of dog liable in, for injury done to cattle, horses, etc., 359
payment of, under Employers' Liability Act, effect of, 452
pecuniary, action for, by person injured by tort, 369
physical harm in breach of statutory duty, liability of person causing to, 445
promise, breach of, giving rise to, construction of, 147
recoverable by agent for wrongful revocation of authority, 240
recoverable by principal for loss due to bribe to agent, 235
recovered against married woman in action of tort payable out of separate

property not restrained, 348
recovered by personal representatives, between whom divided, 363
recovery of, for adultery; 1202, 1203

resale of goods, right of unpaid seller to recover, on, 179
seduction, for, 464
title of person claiming, not extinguished by limitation of action, 80

tort, for, separate rights for, where one act committing more than one tort, 373
unliquidated, assignability of right to sue for, 141

claim for, in respect of tort of bankrupt, when provable iii bankruptcy, 367
right of retainer in, 1381

unpaid seller's right to, on resale, though original contract of sale rescinded, 179,

180

unreasonable award of, new trial of action when ordered on, 371, 372
when not recoverable, 1203

Date, payments in discharge of debts applied by law m order of, 114

Dearie v. Hall, rule in, land, no application to, 760. See a/so " Trust, beneficial

interest, successive alienations of."

Death,

of person committing tort, action against personal representatives, when
maintainable, 364, 365

extinguishment of liability by, 364
of person liable under Employers' Liability Act, claims extinguished by, 365 n.

under Workmen's Compensation Act, claims not extinguished by, 365
order of, no presumption as to, 4
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presumption of, 4
how rebutted, 4

Debenture,

contract to take up, may be specifically enforced, 2oi«., 1013
definition, 1006
enforcement of, ion
floating charge, secured by, 1008
foreclosure of, 10 10

irredeemable, may be made, 98

1

mortgage, registration compulsory, loio
negotiable instrument, may be, 1012
power to issue, 1008

redemption of, loiz

registration of, 1009
transfer of, 1012

Debenture stock,

definition, 1007
Debts,

bond. See " Bond."
charge of, upon real estate, 1393
co-representative, liability of, for debts kept alive, 1384 n.

may keep alive, 1384
Crown debts, priority of, in administration, 1377
definition, 985
discharge of, liquidated by payment in satisfaction, 151

pro tanto, by payment of lesser sum, 152
due to plaintiff, payment of, improperly obtained from third party by defendant,

3?9 .

equitable, right of retainer in, 1381

extinction of, surety discharged by, 298
foreign judgment as evidence of, 323 n.

gambling, security for, 313
garnishment of, 1054

bankruptcy of debtor, 1054
what may be, 1055

implied charge of, 1398
interest on, when payable, 115

contract to pay, may be inferred from course of dealing between parties,

"5
may be inferred from custom or usage, 115

interest under contract, may be recovered with or without principal, 116

judgment, 986
legal, right of retainer in, 1 38

1

Mercantile Law Amendment Act, and, 1 384 «.

of record in English tribunal, foreign judgment does not create, 323 «.

order of payment of, out of legal assets, 1375—1377
payment of, admission of assets by, 1419

" contrary intention " explained, 1396
order in which assets applied, 1391— 1393
out of assets of deceased, 1370, 1371

out of insolvent estate, 1388

out of "jnixed fund " of real and personal estate, 1394
out of specific legacy, 1395
personal representative's liability for, 1418

payments in discharge of, when appropriated by law, 1 14

CL. ( 49 ) 4
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personal representative's power to pay, 141

1

right of preference, 1378, I379

priority of, against equitable assets, 1373
against legal assets, 1372

purchase-nioney for outgoing partner's share is a, z88

receipt of, out of profits, partnership not implied from, 264
record of, what, 985
representative can keep alive while vested, 1385
simple contract, definition, 987
specialty, nature of, 987

priority of, abolished, 990
what included in, .988

statute barred, payment of, 1383
by one co-representative, 1383

statutory preference given to, 1377
statutory, rank as specialties, 988
testamentary direction for payment of, effect on husband's curtesy, 1316
title of person claiming, not extinguished by limitation of action, 80

trust for payment of, effect of, 1385
Debtor,

appropriation of payment by, when several distinct debts owing, 113
assignment of right against, not complete till notice, 142

defences of, against assignee, 142, 142 «.

discharging liability before notice of assignment, effect of, 142

performance of contract,

representatives of, 1 10

servant or agent of, 1 10

receiving order against, effect of, on creditor's right to sue, 149
representatives of, defences open to, 116

whether entitled to notice of, 115

Debtor devisee, 1276
Debtor legatee, 1276, 1281

Deceased,

burial of, 1402

cremation of, 1402

custody of body of, 1402

inventory of estate of, 1402

mourning garments for relatives of, 1402
Deceased wife's sister, marriage of, 1173
Deceit,

action for,

essentials of, ,536, 538—540
history of, 536—538 n.

matter of fact alleged, 538
motive of false statement immaterial, 540 '

plaintiff not bound to investigate truth, 541
plaintiff's wrong no defence, 542
statement acted on by plaintiff, 540
statement by agent, 542
statement believed by plaintiff, 539
statement, how made, 540
statement must have been intended to influence plaintiff, 539
statement must have been wilfully untrue, 539
statement to plaintiff, 538
statement subject to requirement of writing, 541
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action for

—

contd.

truth, discovery of, by defendant, 543
bailee obtaining possession by, intending to misappropriate, guilty of larceny,

409 n.

Declaration of title, proceedings for, 650, 651
Decree absolute,

marriage after, 1196
refusal of, on ground of collusion, U92
time for making, 1191

Decree nisi, 1186, 1191

Deed,
claim to recover money upon, barred by period of twenty years, 72
executed in own name, liability of agent for, 61

person not liable on, if not named as party in, 6z
Defamation,

action for,

agent, privilege for statement by, 520
apology, plea of, 520
blasphemous matter not privileged, 513
common interest privilege, 517—518

corporation liable to, 521

Court and jury, functions of, 506, 508, 510, 519
damage in fact, when essential, 503
damages, measure of, 521

damages, mitigation of, 521—523
excuse for publication, 506
fair comment, defence of, 509
harmful statement, not for, unless defamatory, 510
history of, 501—503 n.

intention to defame not essential, 501
" interest or duty," examples of, 527^—^528

ignorance of plaintiff's existence, no defence, 506

innuendo, examples of, 524—525
innuendo, what is, 500
judicial privilege, 5 1

2

justification, extent of, 511

malice, absence of, in mitigation of damages, 522

malice defeats privilege, 514—519
malice, effect in, 509—510

malice not essential in, 502
matters of public interest, what are, 525—526

military privilege, 513
parliamentary privilege, 511, 512, 513, 514, 515

payment into Court by defendant, 520

political privilege, 513
press privilege, 513, 515—516
privilege, absolute, 511—513

privilege for agent's statements, 520

privilege, qualified, 514—519
professional privilege, 517
proof of malice, 335 n.

provocation, as mitigation of damages, 522

publication, what is, 505, 506

recovery of damages aliunde, 523

remedies in, 500
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action for

—

contd.

repetition of slander does not make original utterer liable, 507
rumour, no justification, or mitigation, 522
self-defence privilege, 519
slander, prescription in, 523 «.

wife, cannot claim for loss of husband's society, 523
Default, death of person caused by, right of personal representatives to sue party

liable for, 362, 363
Delivery

as escrow, of specialty contract, 97
consignee failing to accept, effect on liability of common carrier, 251

delay in, arising from causes beyond control of common carrier, 251
essential for gift of chattel, 939
failure of buyer to accept, liability to seller on, 173
longi manu, 923
of chattels, nature of, 921

of goods, after death of partner, liability of personal representatives for, 269 n.

at risk of seller, 171

by common carrier must be in their reasonable time, 250—25

1

by instalments, buyer not bound to accept, 170

by stated instalments, breach of contract for, 170

delayed by fault of party, risk of party defaulting, 167
demand of, must be made at reasonable hour, 113, 169
duties of common carrier as to, 250
duty of seller as to, 168

examination by buyer on, 172

for transmission to bailee by unpaid seller, loss of lien by, 175
larger in quantity than contracted for, J69
less in quantity than contracted for, 169
mixed with goods not contracted for, 169—170
part, right of stoppage in transitu after, 177
payment of price, and, concurrent conditions, 168

place of, 168

contract for sale of specific goods, 168

refusal of buyer to accept, rights of seller on, 173
risk of seller until, 167

risk of buyer when property is transferred, ,167

tender of, must be made at reasonable hour, 113, 169
time of, where goods in possession of third person, 169
time of, where no time fixed in contract, 168

to buyer,

before contract avoided in default of valuation to fix price, 163
or agent before arrival at appointed destination, transit ended by, 176

to carrier,

by seller at own risk, where goods not insured, 171

buyer may decline on loss or damage, 171
effect of, 170—171
transit begun by, 176

to third person with intent to pass ownership or possession amoimts to

conversion, 416
when no place appointed under contract, 112, iiz n.

wrongful neglect or refusal by seller to give, action by buyer for damages,
181

measure of damages, 181

under contract of sale of value of 10 pounds or upwards, 99—100

( 52 )

Digitized by Microsoft®



INDEX

Delivery

—

contd.

of possession, ordered by Court, 329
of specialty contract

by declaration of intention, 96, 97
by transfer of possession, 96—97

part, lien of unpaid seller on, 175
waived by, 175

reasonable hour for, what is, a question of fact, 1
1

3

request for, whether necessary before taking chattels by force, 436 «.

seller's duty as to, under contract of sale of goods, 163

taken from carrier by buyer or agent ends transit, 176
time of payment independent of, action for price when, 180

writ of, 379 n.

wrongful refusal by carrier or bailee, transit ended by, 177
Dependants of deceased workman entitled to compensation, who are, 462
Deposit. And see " Depositee."

as security for loan, 206
contract of, defined, 203
of money as stake

with stakeholder, recovery of, 310
with other party, recovery of, 310

of securities as " cover " by party to wager, recoverable, 311

reasonable care and skill in regard to, what is, dependent on circumstances,

203
Depositee,

duty of,

to allow depositor to take possession of thing deposited, 204
to deal with thing deposited in manner authorised by depositor, 204
to exercise reasonable care and skill in regard to deposit, 203

estopped from denying his depositor's title, 204 «.

evicted by title paramount, good defence against depositor claiming re-

delivery, 204 n.

for reward, duty to exercise

skill of prudent man, 203

special skill, 203
gratuitous,

finder of goods bound to exercise same care as, 205

skill to be exercised by, 204
interpleading, in case of disputed title, 204 n.

lien of, for charges,

in case of wharfinger, 205

in case of bankers, 205

professing particular trade, skill to be exercised by, 204.

retention of deposit by, as against depositor, when justified, 204 n.

Depositor, right of, to resume possession of thing deposited, 204

Depreciatory conditions, sale by trustee under, 1128

Derelicts, differ from wreck, 700 n.

Description, goods bought by sample and, 165

Desertion,

definition of, 11 89
divorce in relation to, 1188

judicial separation granted for, 1193
" protection order " granted for, 1199

Design,

assignment of registered, 1023

Crown and, 1023
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definition of registered, 1020

disclosure of, 1020 n.

infringement of, 1021

inspection of, 1021

must be shown, 1022

penalty'for infringement of, 1022

registration of, 1021
" threats actions " and, 1023

Detinue,

action of,

against person unlawfully refusing to deliver up goods of another, 422
by co-owner for, withput joinder of other co-owners, 349 «.

by finder of chattel, 424
for chattels found on land by occupier, 424
history of, 422 n.

jus tertii as defence to, 425
nature of, 422 «.

plaintiff in, must have sufiicient interest to entitle him to possession,

423
.

possession of goods parted with no defence to, 424, 425
refusal to give up goods constitutes offence in, 422

defined, 422
judgment in, effect of, 425

Devastavit,

action for damages in respect of, 1421

personal representative's liability for, 1420'

Devise,

definition of, 1261 «.

estates tail, of, 1289
general, definition of, 1265 «.

implied, 1263 n.

in common, 1288

interest on, 1270
issue of testator, to, 1287
joint, 1288

lapse of, 1287
moral obligation fulfilled by, 1289
personal representative's assent to, 1268, 1269
residuary, 1267
specific, definition of, 1264, 1265 n.

testator's power to, 1261

title of beneficiary, 1267
voidance of, for insufficient description of beneficiary, 1262'

Devisee *

in trust, acknowledgment of debt by, 1385
liability for

coveiiants running with the land, 1363
obligations to tenant, 1364

purchase from, 190 n.

right of retainer, 1380 «.
" Die without issue." See " Dying without issue."

Dignities considered as incorporeal hereditaments, 16

as things real, 15
Diligence, standard of, 331

occupier of defective premises, 332
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person delivering dangerous goods, 33:
person keeping or using thing likely to cause injury unless managed with

special care, 333
person professing special skill, 331

Disbursements, deduction for, in account by agent, Z34, 234 n.

Discharge

of bankrupt, effect on creditor's right to sue, 149
of co-promisors on performance by one, 154
of negotiable instruments, 145
of rights of action

arising out of contract

by accord and satisfaction, 150, 151

by judgment, 152
by lapse of time, 1 52

by payment in satisfaction, 151, 152
by release, 150

by judgment recovered in course of law, 152
by payment to one of joint promisees, 157, 158

Discharge of contract,

by agreement,

subsequent, 144, 145 n.

substituting new contract, 144, 145 n.

when one party has performed;, 145
by alteration of a written instrument, 148, 149
by bankruptcy, 148, 149
by breach of condition, 146

by condition subsequent, 145, 146
existing rights not affected, 145, 146

by failure to perform within reasonable time, 148

by merger, 148, 149
by operation of law, 144
by oral agreement, 145
by performance, 144
by renunciation, 144, 147
election to treat default as, non-exercise of, 147
written, by material alteration without consent of promisor, 149

Disclaimer

cause of forfeiture, 549
effect of, 812

in bankruptcy, 860—4, 970
of powers of appointment, 871

tenant, by, effect of, 864
Disclosure

by agent to principal, 231

onus of proving, 231

by creditor to surety, 293
of all material facts by insured, 305

Discretion,

age of, in males and females, 441 n.

wrongful exercise of, by servant, liability of master for, 352
Dispossession. See " Ejectment."

Dissolution of partnership,

accounts on, rules as to, 288, 289 •

by charge of partner's share for separate debt, 282

by death or bankruptcy of any partner, 281, 282
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by illegality, 282

date of, when notice given to dissolve, 28

1

decreed by Court

on breach of partnership agreement by partner, 283
on incapacity of partner, 282, 283 -

on lunacy of partner, 27, 282

on misconduct of partner, 283
when business can only be carried on at a loss, 283
whenever just and equitable, 283

distribution of assets on, 285
notice of, by partners, 284
on expiry of term fixed, 28

1

on partner giving notice of intention to dissolve, 28

1

on termination of adventure or undertaking, 28

1

return of premium on, 286
winding-up on, 284, 285

Distress. See also " Reversion, incidents of."
' barred by limitation of action, 72, 72 «.

by person injured by tort, 369
" damage feasant," seizure for, when exercisable, 84
for rent,

exemptions from seizure under, 972 n.

general rule of, 972
goods distrained deemed still to be in possession of owner for purposes of

action for trespass, 408 n.

trespass ab initio on, 384 n.

malicious, action for, 494
proper remedy for trespass by domestic animals, 361
recovery of rent by, limited to period of six years' arrears, 80
removal to avoid, 83 »., 973 ».

right extended to rent-chargers, 973 n.

tithe rent-charge recovered by, 80 n.

unlawful interruption of, rescous, 534
when exercisable, 82—83
wrongful,

action for excessive or irregular, 532, 533
illegal, double damages tor, 533, 534, 535
trespass ah initio, 533

action of replevin for, 413 n.

wrongful interference with goods seized under, common law remedies for,

411 n.

Distringas,

modern form of, 982 «.

notice in lieu of, 1056
Disturbance, public, arrest for, when justified, 437 «.

Divorce,

a mensa el thoro, 1187
a vinculo matrimonii, 11 87
bars to,

absolute, 1189, 11 90

discretionary, 1190, H91
decree absolute, time for making, 1191
decree m«, 1186, 1191

domicile in relation to, 1203
dower, effect on, 1323
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effect of, on custody of children, 1221, 1222

effect on succession, :3I5

grounds for,

by husband, 11 86, 11 87
by wife, 1187

husband and wife cannot sue one another for torts committed before, 349 n.

judicial separation followed by, 1189

King's Proctor's intervention in proceedings for, 1192
maintenance after, 1199, 1200

refusal of, on ground of collusion, 1 192
Documents,

agent must produce, for inspection, 233
constituting contract, sufficiency of date of, 102

containing terms of contract need not have been made for purposes of evidence,

lOI

contract gathered from several, loi

letter and envelope together treated as one, 102

oral evidence admissible to connect, 102

sufficiency of signature on, when contract gathered from several, loi

Documents of title to goods, effect of transfer on rights of unpaid seller, 178,

179

destruction of, for trespassing upon land, when justifiable, 361

injury done by, to cattle, horses, etc., owner liable for, 359
owner of, occupier of house keeping, deemed to be, 359 «.

person keeping, not liable for damage committed by, unless scienter or negligence

proved, 360
savage, kept in defence of property, justifiable, 445 n.

Domestic relationship, contract of service not presumed from, 207
Domestic servant,

determination of engagement of, by paying or tendering month's wage in

lieu of notice, 21 1, 2iz

engagement of, determinable on month's notice, 211, 212

not " workman," 225

Domicile,

abandonment of, 4
acquisition of, by person of full legal capacity, 2

change
by guardian, of ward's, 3

of, by lunatic, 2

of, by minor, 4
of, by person of full legal capacity, 2

devolution of personal estate affected by, 1306

interpretation of term, 2 n.

jurisdiction of the Court relating to, 1203—1204

legitimacy In relation to, 1206

of corporations, 7
when trading, 7

of Illegitimate minors, 3

of legitimate minor, 3

when orphan, 3

of married woman, 3

of origin acquired by abandonment of present, 4

persons cannot have more than one, at same time, 2

retention of, by persons in naval or military service of Crown, 2
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wills, law of, in relation to, .1241, 1242, 1243
Dominant tenement. See " Incorporeal hereditaments."

Dominions, copyright in, 1043
Donatio mortis causa, 1290

chose in action as subject of, 1292
death of, donor of, effect of, 1294
delivery necessary in, 1291

delivery of evidences of title in, 1293
donee, to, as trustee, 1294
intention of, 1290
liability of, for payment of debts, 1393

Double possibilities, rule of,

chattels, not applicable to, 661 n.

cy-pres doctrine and, 660
equitable interests, 751 n.

executory interests, applicable to, 661 n.

stated, 660
Double value. See " Holding over."

Dovecote, lord of manor may erect, 690
Dower,

addition to widow's claim

against husband's estate, 1325
under Intestates' Estates Act, 1325

agreement not to bar, 1325
assignment of, 13 19
claim of,

bars to, 1321—1324
in copyhold, 1319 «.

satisfaction of, 13 19
time for, 1320

claims prior to, 1324
incorporeal hereditaments, liability to, 1319 «.

interest of joint tenant not subject to, 1319 «.

legacies not a bar to, 1325
rights and liabilities of dowress, 1320
widow's claim to, against adverse possessor, 13 18 n.

widow's right. to, 13 18

Dowress,

leases by, under Settled Estates Act, 8g6
not protector of settlement, 566

.rights and liabilities of, 1320

Drunken person,

alienation of chattels by, 977
conveyances of, 917
contracts and conveyances of, 28

Duress, declaration of intention induced by, revocable, 34
Duty. See also " Statutory duty," money paid under, recoverable, 321

absolute, imposed on employer by common law or statute, not discharged by
employment of independent contractor, 354

absolute statutory, employer guilty of personal negligence on breach of, 449 •

act done in obedience to more pressing, amounting to justifiable negligence, 335
arising out of contract unassignable, 143
breach of, by agent, commission due forfeited by, 236
official, money payable by, enforcement of obligation as to, by action, 323,

324
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upon employer for reasonable skill and care in performance of particular work,
liability for breach of, 354, 355

Dyers, lien, general, none, 962 «., 963 n.
" Dying without issue,"

construction of, in devise, 665
destruction of limitation over, 666
meaning of, 1 273

Earnest,

damages, estimation of, must include, 136, 137
deposit hy purchaser on sale, counts as, 136
forfeiture of, on failure to perform, 136
given on making of contract,

evidence of conclusion of, 136
security for performance, 136

part payment, treatment of, as, on performance, 136

return of,

on failure to perform, 136

on performance, 136

Earnings
of servant, right of master to, 209
right of master to, when servant acting as agent, 209 n.

Easements,
definition of, 704
distinguished from other rights, 705 n.

included in " land," 18

interference with, amounting to nuisance, 391, 403'

negative, 705
not in gross, 679
nuisance committed by exercise of right of, justified, 395 n.

positive, 705
private, trespass to land committed in lawful exercise of, justifiable, 386
irecognised (fist of), 705

Education, liability for, of children, 121 3, 1214

Ejectment,

action for,

against mere trespasser, 390
by person entitled to interesse termini, 388 n.

damages for dispossession recoverable in, 388

defences to, 389
history of, 388 n.

jtts tertii as defence to, 389
onus probandi in, 389

estoppel of lessee or licensee from denying title of plaintiff in ejectment to

grant lease or licence, 390
of. trespasser,

assault or battery justified on ground of, 435
on land, 382, 383
on land by force, 435, 435 n.

possession for statutory period sufficient title to recover in, 389 «.

recovery of possession and mesne profits by co-owner by action in nature of,

388, 389
right of person entitled to immediate possession of land to, 388

Election, equitable,

creditor of testator, by, 1281
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Election, equitable

—

contd.

implied, 1280

terms of, 1279, '2^°

wills, under, 1278, 1279
Elegit,

interests seizable under, 863 n.

not applicable to chattels, 971 «.

Emblements,
definition of, 575
personal estate, pass to personal representative as, 1355
tenant for life and, 575
tenant at will and, 646
tenant for years and, 623, 624

Employee,
breach of confidence by,

damages for, 222—223
injunction to restrain, 222, 223 - 1 -

duty of, to perform work in manner and time agreed, 222
duty of employer to provide employment for, a question of fact, 222
duty to use reasonable care, diligence and skill, 222
injury received by,

due to defective by-law or rule of employer, 448
due to negligence of person controlling signals, etc,, 448
in course of common employment, when employer liable for, 446, 447, 448
when conforming to orders of person attthorised by employer, 447, 448

lien of,
,

'.
i I

dependent on possession, 223, 224
on chattel, 243 '

not owned by employer, 223 n.

when agreement to give credit after completion of work, 224
right of, to payment for work actually done, 224

though not completed, 224
rights of, 223, 224 . :

, ,
., i>iu,f .

Employer. See also " Employers' Liability Act."

action against, for injury to workman, when maintainable, 446, 447, 448
agreement by, to do whole work for lump sum, 224 «.

bankruptcy of, rights of workman on, 461
breach of absolute statutory duty of, for protection of employee, 449
compensation payable by,

in respect of personal injury to workman by accident, 455
to workmen suffering from industrial disease, 456

corporate or unincorporate body may be liable as, for compensation to work-

men, 456
defective notice of accident, 459
duty of, ,

. !ot)

to provide employment for employee, 222
to render reasonable reward where amount not fixed, 222
to render reward agreed, for work done, 222

exemption from liabihty of, for workmen's compensation by contract, 460
indemnification of, on payment of compensation by third person liable in

damages for injury to workman, 458
liability of, ,,

for breach of duty, 354
for negligence on part of contractor or servants when independent con-

tractor employed todo lawful act, 355
when work commissioned unlawful, 354
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Employer

—

contd.

liability of

—

contd.

with independent contractor for wrongful acta of contractor or servant,

. 355 «•

meaning of, 225 n.

member of family of, and Workmen's Compensation Act, 458
negligence, personal, of, 449

in associating employee with persons of less than ordinary skill or care,

. 449
. . .

in causing injury to employee by taking part in work, 449
not generally liable for improper performance of work by independent con-

tractor, 354
. .

person letting or borrowing services of workman liable as, for compensation to

workman, 456
personal representative of deceased, Uable for compensation to workman,

456
. ..

responsibility of, employment of independent contractor, 354
sued under Employers' Liability Act, defences open to, 450
taking part in or interfering with performance of work, effect of, on liability of,

354
under Workmen's Compensation Act, who may be, 456
workman failing to give information of defect or negligence causing injury to,

effect of, 450
Employers' LiabiUty Act. See also " Workmen's Compensation Act."

claims under, extinguished by death of person liable, 365 «.

contributory negligence a defence to employer sued under, 450
damages, amount of, recoverable by or In respect of workman under, 451,

451 «.

damages under, assessment of, 452
payment of, effect of, 452

injury causing death of party injured, liability under, 364
limitation of action under, 453
suit in respect of same injury not maintainable under Workmen's Compensa-

tion Act, 45

1

volenti nonfit injuria as a defence, 450
workman failing to give information about defect or negligence causing injury,

450
Employment, profits by agent in sole employ outside course of, belong to

principal, 235
Endowments, amount recoverable under, 306
Enfranchisement. See also " Copyhold."

statutory power of tenant for life to effect, 880

Entail. See " Estate tail."

Entertainments, unlicensed, maintenance of, a nuisance, 404
Entireties, tenancy by, effect of Married Women's Property Acts on,

1087 ».

Entry,

forcible,

assault committed in course of, liability for, 383
possession of land obtained by, 383

lessor by, terminates tenancy at will, 644
on land, by person entitled to immediate possession, 383

Equitable contingent remainder, abeyance of seisin, none, 752
Equitable execution. See " Receiver, appointment of,"

Equitable interests in land,

escheat of, 753
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Equitable interests in land-^

—

conti.

history of, 748 n.

incidents of tenure do not affect, 752
legal estate,

may be postponed to, 760
owner cannot affect, 754
similarities, 750

life interest in leaseholds, 752 n.

merger of, in legal estate, 753
nature of, 748
notice, what is, 758, 759
order of priority, 760
possession, do not confer, 754
sources of, 749
technical words, and, 753, 754 n.

title deeds, do not pass with, 760
unenforceable against bond fide legal purchaser, 755

Equitable rights, general position of, 935
Equitable waste,

tenant in fee simple and, 558
tenant in tail and, 563

Equity,

Courts of, actions in, concerning contracts or equities affecting lands situate

abroad, 339 n.

liability of minor in, to restore property, obtained by false representation,

.
348

.

Equity of redemption. See also "Mortgage."
nature of, 749
purchaser of, liable to indemnify vendor from mortgage debt, 3 1 7 «.

,

real estate, how passing On death, 1354
Escheat,

claim to,

by Crown in relation to payment of deceased's debts, 1327 n.

mesne lord, 1327 n.

estates tail in relation to, 1326 n.

fee simple, of, 1326

grant by Crown subject to inquisition, 1327
Estate at will,

alienation, effect of, 647
creation of, 640, 641, 642, 643
definition of, 640
determination of, 644
features of, 640 n.

no fealty in, 549
notice to determine unnecessary, 645
rent may be distrained for, 645
tenant's rights, 646

Estate for life,

definition of, 572
determinable, 581

devise of, 572
estovers, right of, 574
forfeiture of, 577
inalienable, may be made, 577
limitation, method of, 572
rights of tenant of, 573, 574, 575
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Estate for years,

alienation, condition against, 627
breach of, 630
relief against, 630, 631

alienation of, 626
assignee, liability of, 632
condition of re-entry in lease, 633
contingent, 615

covenants and conditions running with the land, 628

definition of, 608
" demise " implied covenant from, 635 n.

by, 608, 609 ,

ejectment, when lawful, 633
entry, when necessary, 608

forfeiture by desertion of premises, 633
forfeiture of, 632
form of lease, 615

holding over, after notice, 634 n,

lessor, when bound to repair, 637
merger of, by surrender, 627
no compensation for improvements, 625

option to determine, 620

original lessee, liability of, 632

quiet enjoyment, liability of lessor for, 634, 635
" quiet enjoyment," what is, 635 n.

renewal of, covenant for, 616

extent of, 617
rent annexed to estate, 621

rent apportionable, 622

rent on, 620

rent, when payable, 622

repair, lessor not bound to, 637
reversionary grant of, 613

reversion on, severance of, 628 n.

sub-demise of, 626

summary recovery of possession, 634
surrender of, 627
tenant, rights of, 623

term, commencement of, 613, 614

use, by way of, 608, 609
warranty of fitness, when, 636

waste by tenant, 625

Estate in possession, liabilities of, 549
Estate pur autre vie, 1303

corporation may hold, 573
curtesy, in, 13 13 n.

definition of, 572
devolution of, 1312

incorporeal hereditaments, in, 672 n.

limitation, method of, 572
personal representative in relation to, 1353 k.

presumption of death of cestui que vie, 582

Estate tail

after possibiUty, etc., 563

barring of, 563
cannot be prevented, 564
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Estate tail

—

contd.

base fee,

created from, 564
how enlarged, 569
no merger of, 570

confirmation of voidable conveyance of, 571
contract to disentail, effect of, '570

covenant to settle, not caught by, 570
definition, 561

descent of, 571
devise of, 570, 1289

equitable, how barred, 752 n.

escheat, in relation to, 1326 n.

female, words of limitation, 561, 562
general, vifords of limitation, 561

kinds of, 561
limitation after, not within rule against perpetuities, 1078

limitation of actions as against persons liable to be barred by tenants of, 78
male, words of limitation, 561, 562
merger of, none, 553 «., 570
personal representative in relation to, 1261 «.

protector of settlement,

alien must be, 30
appointment of, 566, 567
consent of,

irrevocable, 568
how given, 568
when given, 567

when a convict, 567
when a lunatic, 566

who is, 30 «., 565
who is not, 566

seizable for debt, 863
special, words of limitation, 561, 562
tenant in, rights of, 563
unenrolled conveyance of, 570

Estoppel,

agency, by, 233
deed, by, 810
of lessee or Ucensee, 390
parties bound and entitled, Sii

tenure, by, 549, 550 «., 552
Estovers,

common of, 721
incumbent of living and, 575
tenant at will and, 646
tenant for life and, 574
tenant for years and, 623

Eviction of possessor of land by wrong-doer, 383
Evidence,

contradicting express terms of written document not admissible, 62
documents containing terms of, need not hav? been made for purposes of, loj

oral, admissible to

connect documents, 102

identify cpnsideration, loi

parties to contract,'ioi

'
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Evidence—co«<<i.

oral, admissible to

—

conld.

identify subject-matter of contract, loi

proof by, of contract required to be in writing, 98—99
sak of, not necessarily enforceable, 40, 40 n.

Exception in deed construed against grantor, 813
Execution. See also " Chattels corporeal."

against one on judgment obtained against co-promisors, 155
against partnership property for debts of partner, 276
excessive, action for, 494
interest on judgment may be levied under writ of, 117
malicious, action for, 494

Executor. See also " Personal representative.''

acceptance of office, 1333
cannot renounce after, 1334

acknowledgment by one, effect on limitation of action, 75
appointment of, 1330
bankruptcy of, 1331
capacity to act, 1331
consent of all, in disposition of estate, 1407
corporation as, 1332 «.

definition of, 1329
devolution of executorship, 1335
funeral arrangements carried out by, 1402
general, appointment of, 1332
gift to, 1285 .

identity of, doubt as to, 1331 n.

infant, power of Court in relation to, 1331
lunatic, power of Court in relation to, 1331
minor may be, 25
negligence of, does not give rise to action of tort, 335 «.

office of, not assignable, 1335
probate granted to, 1333 n.

promise by, to answer damages out of own estate, 97—98

Public Trustee as, 1336
refusal of office of, 1332, 1334
renunciation of probate by, 1334
retractation of, 1334
sale of real estate by, for payment of debts and legacies, 1409
special, appointment of, 1332
title of, 1 346
trespass to goods of deceased, action for, when maintainable by, 410

Executor de son tort,

authority of, 1344
definition of, 1330, 1342
letters of administration, not compelled to take out, 1345
liability of, 1343, 1344

enforcement of, 1345
retainer, no right of, 1379
statutory, 1343
validity of acts of, 1344

Executory interest. See also " Future interests in land."

Executory interest in land,

definition of, 663, 664

history of, 664 n.

limitation of, 664

C.L. ( 65 )
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Executory settlements, rule against perpetuities, and, 1078

Executory trust, special rule of descent, and, 751
Exoneration, proceedings for, may be commenced by surety against co-sureties

before payment, 297
Explosive, harbouring or exposing of, a nuisance, 402
Extent, Crown, for debts, 864 n.

Fact, mistake of. See " Mistake."

Factors
" general agents " for employers, 55
lien of, 961

" Failure of purposes," settlement inter vivos, in case of, 1359
Fairs and markets (franchise),

disturbance of, 694
monopoly, not in all cases, 693
nature- of, 692
pie-powders, court of, 692
site, change of, 693
tolls in, 692, 694

False imprisonment,

action for, is an action of trespass, 439 n.

successful plaintiff in, entitled to nominal damages, ^-Sgn.

appreciable damage in fact need not be proved in action for, 326
by act of third person, when defendant liable for, 440, 440 «.

contact, actual, with body of plaintiff not necessary to constitute, 439
defendant when liable in action of, when actual imprisonment by third party,

440, 440 K.

defined, 439
justification for,

arrest by bail, 441
authority of father or lawful guardian, 440
justification for assault generally is, 443
military authority, 442 «.

suspicion of felony, 441
limitation of action for, 73
mistaken bondfide belief as to facts no defence to action for, 443
remedies for,

civil action for damages, 444 n.

writ of habeas corpus, 444 n.

superior force or show of authority submitted to by plaintiff, 439
Fatal Accidents Act, 1846,

action based on, common employment no defence to, 448 n.

claims under, estimate of damages in, 371 n.

Father, restraint upon body of infant by, 440
Fealty, oath of, when due, 549
Fee simple. See also " Quasi-fee simple."

alienation by tenant in, 558
conditional merger of, 652 n.

contract to sell, implied, 186, 557
corporation, limitation to, 556
creation of, not possible, 554 .

.

definition of, 554
determinable, 559

reverter on, 652
devise of, 555
inalienable, cannot be made, 558, 559 n.
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Fee simple

—

contd.

intermittent, not lawful, 560
no remainder after, 559, 655
presumption of, 557, 765
rights of tenant in, 557, 558
words of limitation, 555

Fellowship, income of, alienable, 999 «.

Felony,

action founded on, servant, death of, 477
assault or battery committed to prevent, justifiable, 437
causing death of deceased, personal representatives may sue In respect of, 363
may give rise to action of tort, 338
person injured by seeking civil redress, 338
suspicion of, arrest on,

by constable, 442
when justified, 441

Fence
allowed to fall into dangerous condition a nuisance, 404
duty to repair, 714

Fera namrie, animals,

capture of, 936
frightening away, not actionable, 770
occupier's right to kill, 769
rent, cannot be distrained for, 972 n.

Ferry (franchise),

bridge, and, 696
disturbance of, 695, 696
highway to highway, 695
nature of, 695
tolls for use of, 696
vill to vill, 6g5

binds only from lodging with sheriff, 971 «.

interests seizable under, 863 n.

on land to which public have access, detinue maintainable by, 424
possession of, when sufficient to support action of trespass by, 41

1

Finder of chattel,

action of detinue by, 424
action of trover by, 417
bound to take same care as gratuitous depositee, 205

compensation of, for expenses incurred, 205 «.

effect of finding, 923
liability of, to owner, 417
lien of, for expenses incurred, 205 n.

Fire insurance,

application of money payable under, in rebuilding, 306

insurable interest in contract of, time of existence of, 304
Fire, trespass to land to prevent spread of, justifiable, 386

Firm. See " Partner," "Partnership."

Fishery, common of, definition, 720

Fishery free (franchise). See also " Insurance."

bed, change of, 702
cannot now be created, 700

distinction between and " several fishery," 701 n.

nature of, 700
property in the soil, 701 n.

( 67 )
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Fishery, several,

change of bed, 720
definition, 719
includes ownership of soil, 719

Fishing, right of, kinds recognised, 719
Fixtures,

agricultural holding on, 788
cannot be distrained, 972 «.

execution creditor and, 788
included in land, 1

7

personal estate, pass to personal representative as, 1355
tenant for life and, 788
tenant for years and, 788
what are, 17, 17 «.

Fledgelings, property in, 770
Floating charge. See " Debenture."

void in liquidation, when, 1072

Flotsam,

nature of, 700 n.

Foldage, right of, definition, 718 /

Football player, professional, is a " workman " under Workmen's Compensation
Act, 458 «.

Forbearance as consideration, 94, 95
Force,

actual and direct application of, to body of plaintiff in action for battery,

324
. ,

amount necessary in self-defence, 82

application of, direct effect of intervention by third party, 432
applied through instrument, animate or inanimate, battery constituted by,

432
chattels may be seized by person entitled, 82

chattels taken by, when defendant entitled to possession of, 436, 436 n.

whether request for delivery necessary before, 436 «.

churchwarden not justified in employing, to exclude person from church, 435 n.

effect of, on validity of will, 1258

ejectment of trespasser by, 435, 435 n.

employment of, in defence or assertion of possession of land or goods, 436
land may not be seized by, 82

money or goods obtained by, recovery, 319
reasonable, employed in self-defence, assault or battery justified on grounds of,

434
remedy of person dispossessed by, of chattels, 82 n.

superior, submitted to by plaintiff in afction for false imprisonment, 439
Foreclosure. See " Land, mortgage of, foreclosure."

pledgee of goods no right to, 955
Foreign corporation,

actions by and against, 7, 8

powers of, 7
what is, 7

Foreign currency, debt payable in, mode of calculation, 109— 1 10

Foreign judgment, amount recoverable on, mode of calculation, 1 10

action on, 322, 323
as evidence of debt, 323 n.

debt of record in English tribunal not created by, 323 n.

••^y enforceable, how, 990
Foreign law, impossibility of performance of contract arising from, 129
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Foreign Marriages Act, 1892. .1168

Foreign State,

torts of ambassador, minister or suite of, action for, when maintainable, 341
torts of ruler of, action for, when maintainable, 341

Foreshore rights, customary, 747
Forfeiture,

disclaimer, by, 549, 864
of earnest on failure to perform, 136
of interest in land, by breach of condition subsequent, 44, 50, 151

of interest in land, if assured to corporation, 10

of leases, 50
simony, by, 865

Franchise,

alienation of, 684
considered as realty, 15

consideration necessary to grant of, 682

definition, 681

division bf, 684
forfeiture for non-user or mis-user, 683

• immunities from, 704
included in term " land," 18

offices in, 742 «.

owner of, entitled to goods, by, may bring trespass, 41

1

quo warranto, and, 684 n.

scirefacias, and, 684 n.

special ownership in, 932
united to Crown, 683

Frankalmoigne,

fee simple, gift in, 556
interest in land held by, included in realty, i

;

no fealty in, 549
reversion of, to donor on dissolution of corporation, 13

Fraud. See also " Deceit, action for," " Misrepresentation."

as defence to action on foreign judgment, 322, 323
" concealed," effect of, on limitation of action, 76
declaration of intention induced by, revocable, 34
effect of,

on marriage, 1176

on validity of will, 1258

money or goods obtained by, recovery of, 319
on creditors by matrimonial insurance, 307
specific performance refused on ground of, 126

Frauds, Statute of. See " Statute of Frauds."

Fraudulent preference,

definition, 1067

invalid against trustee in bankruptcy, 1066, 1067

liquidation of company, and, 1072
" Freebench," claim to, in copyhold, 1319 n.

Freehold,

covenant running with,

damages in respect of, 1362

how passing, 1362

implied undertaking to convey on sale of land, 186

subject to restrictive covenants, duties of purchaser of, 191 n.

Freehold infuture,

incorporeal hereditaments, of, 672 n.
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Freehold in futuro—contd,

unlawful, 654, 655
Free warren (franchise),

conveyance of, what it includes, 703
nature of, 702
not to manor as of course, 703
property in franchise animals, 703

Friendly societies,

contracting out of liability of employer, sanctioned by, 460, 460 w.

policies of insurance issued by, exempted from stamp duty, 304 n.

Funeral expenses,

liability of husband of deceased wife for, 318
liability of personal representatives of deceased for, 318, 1402

Future goods,

sale of, when ownership passes, 945
transfer of, 940

Future interests in land, 648
kinds of, 648
rights of owners of, 650, 65

1

Game. See also " Sporting, rights of."

frightening away, actionable, 770
property in, 932

Gamekeeper,
lord of hundred cannot appoint, 687
lord of manor can appoint, 689

Gaming,
contract of insurance made by way of, void, 308

contract of, recovery of money paid under, 313
subscription to prize for lawful game- is not, 311

contracts by way of, null and void; 309
transactions on Stock Exchange, 313
unlawful, what is, 311 n.

wagering distinguished from, 309 n.

Garnishee order. See " Debts, garnishment of."

Gavelkind,

claims of dower in, 1 324 «.

curtesy by custom of, 1314 n.

local custom, extent of, 1302

socage interests subject to custon;! of, 1297
widow's claim to dower, effect on, 1 3 1

9 «.

Gestation, period of, in relation to legitimacy, 1208

Gift. See also " Devise," " Donatio mortis causa," " Legacy.''

for past illegality or immorality, 42
of property with restriction on remarriage good, 42 n.

of realty with restriction on marriage with particular class good, 42 n.

" Good " consideration under Act of 1571.. .1059 «.

Goods. See also " Auction," " Chattels corporeal," " Lien," " Sale of goods."

acceptance of, 99— 100, 172
after examination, 172
before contract avoided in default of valuation to fix price, effect of, 163

by conduct, 172
by intimation, 172
by retention without intimation, 172
duty of buyer as to, 1 67

( 70 )

Digitized by Microsoft®



INDEX

Goods

—

conld.

acceptance of

—

contd.

prior to examination, 172
bailee of, liability of buyer or seller as, 167, 168

care and custody of, liability of buyer for, on failure to accept, 173
carriage of, 249

by common carrier outside professed limits, 250
by person not in capacity of common carrier, 259
dangerous, duty of disclosure, 259
duties of common carrier as to, 250, 251

gratuitous, liability for damage, 259
limitation of liability by railway and canal companies in respect of, 256,

.=^57
. .

claim for value of specific, passing to trustee in bankruptcy, proof in bank-

ruptcy for, 367 n.

consigned by mistake, no liability incurred by consignee receiving, 205, 206

contract for sale of. See " Sale of goods."

not rescinded by exercise of unpaid seller's right of lien and stoppage in

transitu, 179
contract to deliver specific or ascertained specifically enforceable, 125

conversion of,

action of trover for, 414
bond fide pledgee, when guilty of, 419, 420
by collection of cheque or bill by bank on behalf of person with no title, 416
by delivery to third person with intent to pass ownership or possession, 416

by destruction, 416
by pledgee, 416 n.

by pledging or charging, 416
by unauthorised user or consumption, 416
defendant's refusal to give up, when, 419
defined, 414
purchaser, bond fide, when guUty of, 419, 420

defined, 161

delay in carriage or delivery arising from causes beyond control of common
carrier, 251

delivered after death of parties, whether representative liable for, 269 «.

delivery of,

and payment, concurrent conditions, 168

at risk of seller, 171

by common carrier must be within reasonable time, 250—251

by instalments, buyer not bound to accept,. 170

by stated instalments, breach of contract for, 170

delayed, risk on party in fault, 167

duty of seller as to, 168

failure of buyer to accept,

repudiation of contract by, 173

right of seller on, 173

more or less than contracted for, 169

must be made at reasonable hour, 113

obtained by buyer or agent before arrival at appointed destination

transit ended by, 176

place of, 168

time of, where goods in possession of third person, 169

to carrier, 170—171

buyer may decline on loss or damage, 171

involving seas transit at seller's risk on failure to insure, 171
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Goods

—

contd.

delivery of

—

contd.

to ship chartered by buyer, position of master, 177
when no place appointed under contract, 112, 112 n.

demand of, must be made at reasonable hour, 113
deposited for safe custody with innkeeper, 246
deposited with stakeholder to abide event of valid transaction, recovery of, 320,

321 .
.

deterioration of, in course of transit, risk on buyer, 171—172
distrained for rent,

action of trover by owner of, against third party, 414 n.

owner still in " possession " for purposes of action of trespass, 408 n.

document of title to, effect of transfer on rights of unpaid seller, 178, 179
duty of seller to deliver, under contract of sale, 167
entrusted for particular purpose, recovery of, before holder parting possession

with, 321

examination of,

by buyer, defects discoverable on, 166

by buyer on delivery, 172
existing, 162

finder of. See " Finder of goods."

fraudulently or forcibly obtained, recovery of, 319
further destination of, indicated by buyer to carrier, transit ended notwith-

standing, 177
future, 162

handed to servant on behalf of master by third person in possession of servant,

408
include all chattels personal other than things in action and money, 161

emblements, i6i

things attached to or forming part of land, 161

incumbrances, implied warranty as to freedom from, 1 65
injured or lost by illegal act violating proprietary rights, action to recover

damages for, 428, 429
intended to be used for particular purpose, person delivering must notify to

persons using dangerous qualities of, 331
in transit, duration of. See " Transit."

latent defects in, duty of lender of, to make known to borrower, ig8

legal restraint of, money paid or act done under threat of, indemnity for, 317
loan of. See " Loan of goods."

loss or damage to, whilst in custody of common carrier, 250
lost or stolen whilst in possession of bailee, trover for, 420
master leaving, in custody of servant, remain in possession of master, 408
merchantable quality of, implied condition as to, 1 66
mixed with goods not contracted for; rights of buyer on delivery of, i6g—170
non-acceptance of, damages for, 180

non-delivery of, damages for, 181

measure of, 1 8 1

,

non-disclosure of character of, to carrier, effect of, 259-, 260
of another, unlawful refusal to give up, action of detinue for, 422
of defendant, trespass to land to recover, when justifiable, 386
of guest at inn, liability for loss or injury to, 244, 245
part delivery of, to buyer or agent, stoppage of transition of remainder, 177
parting with possession of, no defence to action of detinue, 424, 425
patent name, specific articles sold under, no implied conditions as to fitness,

166

person receiving, from trespasser, whether guilty of trespass, 412
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Goods

—

contd,

possession of,

acquired lawfully or unlawfully, immaterial for purpose of trover, 415
duty of buyer to take, :68

right of unpaid seller to retain, till payment or tender, 175
right to,

misdescribed as " special property in," 414 n.

necessary to found action of trover, 414, 414 n.

promise to lend, not binding unless under seal, 198
quiet possession of, implied warranty as to, 165

reasonableness of time for delivery a question of fact, 113

demand, 113
receiver of, whether guilty of trespass, 412
redelivery after notice of stoppage in transitu, 177, 178

expenses of, 177, 178

refusal of seller to receive back, transit not ended by, 177
refusal to accept, 173
rejection of, by buyer, 172

on breach of warranty by seller, 181

on misdelivery, 169, 170

whether transit ended by, 177
not on breach of warranty, 164

replevin, action of, for wrongful seizure of, 413
retained by carrier in exercise of lien on, as against consignor and consignee, 260
retention hy carrier in exercise of lien, when justified, 260

return of, to seller on rejection by buyer, 173
seized by sheriff, trespass to, action for, maintainable, 410
slander of, liability of person publishing to action for damages and injunction, 428
" special property " in, not equivalent to " right to possession of," for pur-

poses of conversion, 4i4-».

what included in, 414 n.

specific, perishing after contract of sale, 162

perishing at time of contract of sale, 162

recovery of, by plaintiff in trover, 421 «.

stoppage of, in transitu, 174, 176, 177
after part delivery, 177
by unpaid seller on insolvency of buyer, 176

giving notice of claim to carrier or bailee, 177, 178

taking actual possession, 177, 178

effect of transfer of documents of title on, unpaid seller's right to, 178,

79
redelivery to seller after notice of, 178

unpaid seller's right to, not affected by transfer of buyer's right, 178

supplied under contract, recovery for, on default of one party, 321

to be acquired by seller, 162

to be manufactured, 162

torts in respect of, committed during life-time of deceased person, right of

personal representatives to sue on, 362

trespass to, action of, by bailor against third persons, 409
against bailee when maintainable, 409

trustee of, action of trespass by, maintainable, though cestui que trust in

occupation, 4IQ

valuable,

carriage of, 252
consignor must declare nature of, 254 «.

declaration of value of, 252
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Goods

—

contd.

valuable,

—

contd.

increased charges for carriage of, must be demanded by carrier, 253, 254 n.

recovery of, 254, 255
loss of, or injury to, in carriage, due to felonious acts of carrier, 255
proof of value of, on loss of, 255

wrongful retention of, by minor, under contract, plea of infancy no defence to

action of tort for, 347
wrongful seizure of, action of replevin for, 413

Goods of felon. See " Outlaw," " Waif."
Good title, definition of, 193
Goodwill,

definition, 1029

dissolution of partnersiiip, and, 103

1

of partnership, vendor of, may not solicit customers of old business, 289
vendor of, may carry on competing business, 289

purchaser of, rights of, 1030

vendor of, duties of, 103

1

receiving annuity out of profits, not necessarily a partner, 265
receiving payment out of profits, postponed to other creditors, 265, 266
rights of, 1030, 103

1

Governor,

Colonial, action of tort against, defences available to, 341
may be brought in English or Colonial Court, 341

Gratuities,

received by insured, when recoverable by insurer, 307 «.

Guarantee. See also " Principal debtor," " Surety."

appointment of agent with del credere commission not a contract of, 236 n.

continuing, 291, 292
avoided hy subsequent misrepresentation or 'concealment, 293
effect of death of surety on, 300

revocation of, by notice to creditor, 293
revoked by change of partners of firm, 273

contract of,

application of to all transactions of kind specified, 291, 292
application of to single transaction, 291, 292
consideration need not be expressed in writing, 291
defined, 290
distinguished from contract of indemnity, 290 n.

essentials of, 290, 291
indemnity appearing to be, 291 n.

liability of surety determined by, 293
when necessary to be in writing, 291

limited, construction of, 293, 294
of infant's debt for goods not necessaries, 291 n.

single, 291, 292
specialty; 291, 293
void if material facts misrepresented to, or concealed from, surety, 292

Guardian

ad litem, married woman cannot act as, 29
appointed by deed, powers of, 1234
appointment of, by Court, 1217, 1218 «., I2ig, 1221, 1222

appointment of, by will, 1216 n., 1218, 1219
death of, 1224
disagreement of, on questions affecting minor, 1229
disclaimer by, 1224
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Guardian

—

contd.

domicile of ward changed by, 3
father as, IZ15
" guardianship by nature," 1218 ».
" guardianship for nurture," 1218 «.

local custom, by, 12 18 n.

may be appointed by minor, 25 «.

may be minor, 25
mother as, 12 15
powers of, 1224, 1225
provisional nomination of, by mother, 1219
remedies for interference with guardianship of, 1225
removal of,

for offences under Children Act, igo8. . 1223
minor from custody of, 1220, 1222
on divorce, 1221, 1222

restraint upon body of ward by, 44.0

testamentary,

control of minor's real estate by, 123

1

leases of ward's lands by, 1232
powers of, 1234

trustee for the ward, 1235
Guardian in socage, 1217

leases by, of ward's lands, 1232
minor's real estate controlled by, 1231
rights of patronage, 1233

Guardians, Board of, action against, by pauper for injury suffered in course of work
not maintainable, 343, 344

Handicraftsman
a " workman " for purposes of employer's liability, 449, 450
considered as " workman," 225

Habeas corpus, writ of,

for unlawful detention of minor, 1225
liberty of wife and, 1 1 8

1

person wrongfully imprisoned may avail himself of, 444 n.

Half-pay not alienable, 999 n.

Haybote. See " Estovers."

Hedge and ditch, presumption as to boundary, 779
Heir,

liability of,

for covenants running with the land, 1363
for breach of obligations to tenant, 1364
limited by assets, 1369

not protector of^ettlement, 566
purchaser from, 190 n.

right of retainer of, 1380 n.

Heirlooms,

nature of, 15, 934
real estate, pass to personal representative as, 1355
sale of, under Settled Land Acts, consent required, 888, 889

Heriot,

liability for, 551
High Court, judgment obtained in, action on, in County Court not maintainable 323
Highway,

dedication of, to public, 403 n.
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Highway

—

contd.

domestic animal on, trespassing on land adjoining,, 358
injury to public lawfully passing along, by dangerous work,' liability of person

authorising, 355
nuisance, private, caused by alleged obstruction of, through non-feasance, action

for, when maintainable, 404 n.

obstruction on, causing public nuisance, abatement of, 400
obstruction to, or danger to use of, a nuisance, 403

Hire,

contract of,

defined, 195 ' .

has no application to land, 195
duty of hirer,

to feed animals hired, 195
to perform consideration agreed upon, 196
to restore thing hired within reasonable time, 196
to restore thing in condition in which received, 196

to take reasonable care of goods hired, 196
to use thing hired for purpose and time agreed on, ig6

indefinite, whether yearly, 2 1 1 n.

of animals, ownership of offspring of, during hiring, 197
of specific thing, letter not responsible for defects in, 195
of thing entrusted to selection of ktter, duties of letter to exercise care and

skill, 195
reasonable care of subject-matter of, what is, 196

Hire-purchase agreement, nature and effect of, 950
Holding over,' '

effect of, 618

by lessee, 642
'

by tenant, 764
Hops. See " Emblements."
Horses, sale in market overt, 946
Hotchpot,

advancement to child to be taken into account, 1309, 1310
heir-at-law, position of, 13 10

issue of child, position of, 13 10

Hour, reasonable,

demand of goods must be made at, 169
tender of goods must be made at, 169
what is, a question of fact, 169

House, besetting or watching approaches to, a nuisance, 402
Housebote. See " Estovers."

Housekeeper, authority to pledge credit of master, 57
Hcnoe v. E. of Dartmouth, rule in. See " Trustee, wasting securities."

Hundred (franchise of), ,

county, severance from, 685
Court of, 686 n.

definition, 685
deputation of gamekeeper, 687
grant of, 687
history, 685 n., 686 «.

Non Intromittas, 686 «.

Non-Omittas, 686 n.

sheriff, and, 685
Husband

cannot sue wife in tort, 348, 349
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Husband

—

contd.

chastisement of wife by, right as to, 437 n.

imprisonment of wife by, when justified, 437 n.

insurable interest of wife in life of, 308

insurance by,

for benefit of wife or children, 307
wife for benefit of, 307

leases by, under Settled Estates Act, 897
liability for funeral expenses of wife, 318, 1182

liability of, for torts committed by wife before and during marriage, 356
for wife's maintenance, 1181, 11 82

, of deceased,

action by personal representatives for benefit o'f, 363
entitled to compensation as " dependant," 462

restraint upon body of wife by, when justified, 440, 441

right of administration of wife's estate, 1315 n.

right of, to wife's choses in action, 131

5

rights of, in wife's personalty, 1314, 1315

seduction of wife, action for, not maintainable by, 464
seised jure mariti, i 2^7

Husband and wife,

communications between. See " Defamation, publication, what is.''

conveyance of land between, 905

Idiot. See " Lunatic.''

Illegality,

gift or promise in return for past, 42
partnership dissolved by, 282

penalty inducing, renders contract void, 139
property transferred in contemplation of, recovery of, 43

by claimant in minori delicto, 43
transactions involving, not generally enforceable, 41

transactions partly illegal enforceable, 42

Illicit cohabitation, immoral and contrary to pubUc policy, 41

Illusory exercise of powers, doctrine abolished, 874 n.

Immorahty,
display of acts of, a nuisance, 404
gift or promise in return for past, 43
property transferred in pursuance of immoral object, effect of, 41 «., 43
transactions involving,.not generally enforceable, 41

transactions partly immoral enforceable, 42
what transactions immoral,

creditors, defeat or delay of, 41

duties imposed by law, evasion of, 41

irregular sexual connection, 41

marriage, complete or undue restriction on, 41

procurement of, for reward, 41

prospective dissolution of, 41

misconduct, concealment of, 41

public offence, stifling of prosecution for, 41

public office, purchase or sale of, 41

public office, procurement of resignation of, 41

trade, unreasonable restraint of, 41

trade, deception in matters of, 41

Immunities. See " Franchise."
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Impossibility,

bond conditioned for performance of, 140

contract to pay penalty for non-performance of, amounts to mere voluntary
promise, 140

Impossibility of performance,

of contract,

arising from foreign law, 129
in law, 129

in law known to one party only, 129 n.

in nature, 129

of one of two alternatives, , .

after choice made, 131, 132

liability of promises to perform other, 131

partial, effect of, 132

supervening, 130, 132
due to alteration in law, intention of parties as to, 130
presumed intention of parties as to, 130

Impotence, annulment of marriage for, 1176, 11 77
Imprisonment. ' See alsc " False imprisonment."

actual, by act of third party, when defendant in action of false imprisonment
liable for, 440, 440 n.

battery not included in every, 439 n.

justification, for assault, generally justification for, 443
of wife by husband, when justified, 437 «.

Improvements,
statutory power of tenant for life to make, 879
under Settled Land Acts, require consent, 888

Incestuous adultery, definition of, 1188

wife's ground for divorce, 11 87
Incorporeal hereditaments,

appendant, 674 n.

appendant and appurtenant, pass without words, 678
appendant, cannot now be created, 675
appurtenant, 676
appurtenant, and dominant tenement, 677
appurtenant, pass by grant, 6.77

creation of, 673 n.

definition of, 16, 16 n., 669
dignities induded in, 1

6

disturbance of, 681

dominant tenement, 676, 677
escheat of, 674
extinction of, 676, 673, 680

franchises considered as, 16

gross, in, 679
history of, 670 n.

infringement of, proof of damage in action for, 326 n.

interests in, 671

liability to dower, 1319 n.

new kind cannot be created, 670
non-user, no proof of abandonment, 852
offices considered as, 16

pasture, right of, described as, 16 n.

peerages considered as, 16

public rights treated as property included in, 16

rules of tenure applicable to, 672 n.
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Incorporeal hereditaments

—

contd.

severance of, 678, 679 «.

suspension of, 673
waste of, 672 n.

what interests in land included in, 16

yearly tenancy of, notice to determine, 673 n.

Incorporeal personal property. See " Chose in action."

Incumbent, sale by, under Settled Land Acts, 912
Incumbrance,

implied undertaking to sell land free from, 187
implied warranty that goods sold free from, 165
on particular assets, 1394

Indecency,

public display of acts of, a nuisance, 404
Indecent literature

public display of, a nuisance, 404
Indemnity,

agent entitled to an, revocation of authority partly executed, 241

amongst tort-feasors, 337
by firm to partners, 277
by principal debtor to surety

before default, 295
for all liability and loss incurred, 294

by surety on satisfaction of condition, right to, 296
contract of,

appearing to be guarantee, 291 «.

distinguished from contract of guarantee, 290 «.

due to agent from principal, 237
for unlawful acts done at instance of principal, 237

for money paid or act done under threat of legal proceedings or legal restraint

of goods, 317
for salvage, 324, 325
for voluntary act or payment for another, 317
for voluntary expenditure in preservation or improvement of property or

conduct of affairs of another not payable, 324, 325
recoverable by employer paying compensation from third person, 459, 459 n.

right of mortgagee to, for moneys expended in preservation of mortgaged
property, 324, 325

right to, of person incurring liability at request of, and on behalf of another,

324
right of servant to, from master, 210

trustees to, for money expended in preservation of trust, 324, 325
to defendant, interlocutory orders conditional on, 376 «.

to master for wrongful acts of servant, 211

to partners by partners guilty of fraud, 287

to surety, joinder of person liable for, in action by creditor as third party, 302
Independent contractor,

absolute duty imposed on employer by common law or statute, not discharged

by employment of, 354
employed to do lawful act, employer not liable for negligence, 355
improper or imperfect performance of work by, employer not generally liable

for, 354
liable with employer for wrongful act of contractor or servant, 355 «.

Infancy. See also " Minor," " Infant."

no defence to action of tort against minor, when tortious act indirectly con-

nected with contract, 347
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Infant. See also " Minor."

debts of, for goods not necessaries, person purporting to guarantee, 291 n.

executor, as, power of Court in relation to, 1331

may contract to become apprentice, 217
member of partnership firm, 267
not liable on contract to serve, 217
performance of contracts by, not enforceable, 128 n.

premium payable by, on apprenticeship, liability for, 216, 217
restraint upon body of, by father, 440
specific performance, decree for contract entered into by, not obtainble, 128

will of, 1255
Infectious diseases,

harbouring or exposing of cases of, a nuisance, 402
Inflammable substances,

harbouring or exposing of, a nuisance, 402
Information

obtained by agent, in course of employment, may not be used against principal,

.234
. .... . .

in confidence, action for damages and injunction against person publishing,

427
,,

Informer. See ' Common informer."
" Inheritable issue," definition of, 1289
Injunction,

acquiescence of plaintiff, ground for refusing, 377
against continuance or removal of nuisance, 400, 401

continuation or repetition of tortious acts by independent tort-feasors,

337 .. .

person publishing information obtained in confidence, 427
third parties obtaining confidential information from employee, 223 n.

as remedy for person injured by tort, 369
damages in lieu of,

,when awarded by Court, 377
when not awarded, 378

decreed though penalty or liquidated damages provided for, 139
for abatement of nuisance, 392 n.

for breach of statutory duty, when right of action for damages excluded, 328 n.

for commission,, continuance or repetition of tort, when granted, 374
for continuance or repetition of tort, may be granted before trial by way of

interlocutory order, 375 n.

for specialty contract without consideration not granted on breach,, 96
mandatory, by way of interlocutory order, when granted, 376, 376 n.

negative contract, breach of, may be restrained by, 128

positive in form, breach of, restrained by, 128 n.

no substantial damage suffered by plaintiflF, ground for refusing, 377
on reasonable apprehension of continuance or repetition of tort, when granted,

374
.

oppressive to defendant, damages awarded in lieu of, 377
order for account obtained as ancillary to, 378
personal services, breach of contract for, restrained by, 128 n.

person threatened with proceedings for infringement of patent, when entitled

to, 426 «., 427 n.

prohibitory, 376
to restrain betrayal of confidence by servant, 210

commission of apprehended nuisance, 401

breach of confidence by employee, 223
Injury, See " Employers' Liability Act," " Workmen's Compensation Act."
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Inland lake,

no " free fishery " in, 702
no public right of fishery in, 701

Inn,

common, entry in under authority of law, justifiable trespass, 385
defined, Z44
guest at, who is, 245 n.

lodger at, not guest, 245 n.

Innkeeper,

answerable for safety of guest's belongings, 244, 245
duty of, to exhibit copy of sect, i of Innkeepers' Liability Act, 246, 247

to receive travellers and baggage, 244
goods deposited for safe custody with, 246
guest of, person hiring rooms is not, 245 n.

guest of, who is, 245 «.

lien of, 961
enforcement of, 248, 966
goods detained in exercise of, liability for loss or damage to, 247 n.

not lost by taking of other security from guest, 247
on goods of guest, 247

limit of liability of, for loss or injury to goods or property of guests, 245, 246
loss or injury to goods of guest, when not liable for, 245
payment in advance, right of, 244
refusal to receive goods or property of guest for safe custody, effect of, 246

Insanity. See " Lunacy."
Insolvency. See " Bankruptcy."

Insolvent estate,

administration of, 1387
effect of Bankruptcy Act, 1389

personal representative's right of indemnity out of, 141

5

rules of bankruptcy applied to administration of, 1388, 1389

Instalments,

delivery of goods by,

buyer need not accept, 170

failure to perform contract for, effect of, 170

Insurable interest,

as measure of amount recoverable under policy, 305, 306 «.

how far presumed from relationship, 307, 308

nature of, 308

necessity for, 304, 305

of creditor in life of debtor, 308

of surety in life of co-surety, 308

what is, 303
Insurance. See also " Fire insurance," " Insurable interest," " Life insurance,"

" Marine insurance," " Pohcy of insurance."

against loss by plaintiff not taken into account in estimating damages in

action of tort, 371
amount recoverable by insured, 305, 306

by friendly society, 304 «., 305, 307, 308

contract of,

amount recoverable under, 305, 306

defined, 303
form of, 303
insurable interest in,

necessity of, 304, 305

time of existence of, 304, 305
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Insurance

—

contd.

contract of

—

contd.

in writing, 303, 304
made by way of gaming and wagering void, 308

premium as consideration in, 303
creditors of insured, fraud on, by matrimonial insurance, 307
disclosure by insured of all material facts essential, 305
gratuities or benevolences to insured, when recoverable by insurer, 307 «.

matrimonial, 307
moneys received by insured from third parties in respect of loss may be re-

covered by insurer, 319
moneys received, vendor not trustee of, for purchaser, 192 n.

names of persons interested in policies of, must be inserted, 303
of goods where delivery involves sea transit, 171

subrogation of insurer to remedies of insured, 306, 307
vendor need not keep up for purchaser, 192 n.

workmen's compensation, workman's rights on employer's bankruptcy, 46:

Intention,

apparent and real, 33
as to avoidance or discharge of contract in case of partial impossibility, 132

as to li(5,uidated damages or penalty, 137
as to remuneration of servant, 208

concurrent expression of contract completed by, 87
confirmation of, when induced by fraud, etc., 35
construction of, on one of two alternatives becoming impossible, 131

declaration of,

by conduct, 32
by words, 32
by writing, 32
by signs, 32

'

may be direct or indirect, 32—33
not meant to produce legal consequences Unenforceable, 33

delivery of specialty contracts by declaration of, 96^97
expression of, not to perform contract, effect of, 146

'in act or omission giving rise to action for tort, 329, 329 n.

nature of, question of fact, 33
presumption of,

when impossibility of performance supervening, 130

as to non-assignability of personal contract, 141

feasonable indication of, effect of, 32
revocable if induced by

duress, 34
fraud, 34
threats, 34
undue influerice, 34

revocation of,

against volunteers, 34
against whom, 34
must be within reasonable time, 34
reasonable time for, question of fact, 34

to create

legal obligation essential in contract, 85, 86

partnership, 262

Intefesse termini,

creation of, 610

liabilities of owner of, 612
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Interesse termini—contd.

merger of, 6ii

nature of, 6ii

release of, 6io, 6ii

rights of owner of, 612
Interest,

accrual of,

from day to day, 116

future, prevented by tender duly made, 108

apportionable between persons successively entitled to'principal fund, 116
as damages, when allowed by Court or jury, 117
damages in nature of, awarded by jury in cases of trover, 415 n.

in action for breach of contract, 120—121

not payable on recovery of money deposited with stakeholder to abide event
of valid transaction, 321

on account stated in respect of money lent, 118

on advances or payments by partners beyond amount of capital subscribed, 277
on balance due to principal from agent, 233
on bill of exchange,

from what date payable, 1

1

8

for what period payable, 118

recoverable as damages after maturity, 118

on bond,

pendl, 118

singlej 118

on capital subscribed by partner before ascertainment of profits, 277
on contract to pay debt by bill or note, 118

on debt, must be included in tender, 108

when payable, 1
1

5

on judgment,

at what rate, 117
for what period payable, 117

of County Court, 117 «.

on loan paid out of share of profits, partnership not implied from, 265
on money paid by surety, 118

paid by surety to creditor included in indemnity payable by principal debtor.

294
rate of,

in case of loans by money-lenders, 1 1

6

equitable, 119

on judgments, 117
may be agreed to by parties, 116

mercantile, 119
recovery of, by action with or without principal debt, 1 1

6

separable from principal, 116

statute-barred, 116

under contract for sale of land, 1 19
on lien for return of deposit, 119

on vendor's lien for unpaid purchase-money, 119
Interests less than estates, list of, 553
Intestacy,

claim by, rights and limitations of, 1311— 1312

definition of, 13 11

Intestate succession,

age and sex in relation to claims to, 1309
beneficiary must account for debts owed, 1 3 1

1
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Intestate succession

—

contd.

bona vacantia in relation to, 1327—1328
escheat in relation to, 1326—1327
hotchpot, 1309—131

1

parental rights, 1308

person causing death, by, 1296
rules of,<respecting classes of successors, 1295
title of beneficiary, 1296
widow's statutory claim, 13 17

Ireland, judgments of superior Courts of, effect of registration of, 323 n.

Jactitation of marriage, 11 78

Jetsam, nature of, 700 n.

Jews, marriage of, 11 56, 11 58

Joint and several liability of partner for torts, 270
Joint and several promisors, 154.. See also " Co-promisors."

contribution amongst, 156
on insolvency of one, 156

judgment recovered against one, effect of, 154—155
release of one, liability of others discharged by, 155

Joint claimants, or payment to one of several, effect of, 76
Joint mortgages, effect of, 1090

Joint ownership,

estate tail in, 1088

existence of partnership not implied from,263

limitation creating, 1088

partners, of, 1089—logo

severance of, 1092
survivorship in, 1089 -

unities of, 1088 n.

Joint promisee

and several promisees, 156

death of one, survival of rights of, 157
in case of joint loan, 157

enforcement of promise by, 157
payment to one, discharge of promisor's liability to other, 159
release by one, discharge of promisor's liability to others, 158

unless fraudulent, 158

Joint promisors, 153. See a^o " Co-promisors."

contribution amongst, 156

on insolvency of one, 156

death of last surviving, liability passes to representative on, 155
death of one, survival of joint liability, 155
judgment recovered against one, discharges liability of others, 154-

obligation of, to contribute to payment by co^prom^so^, 317 «.

release of one, hability of others discharged by, 155

Joint purchases, effect of, 1091

Journeyman considered as " workman," 225, 449, 450
Judge, torts of,

committed in excess of jurisdiction, liability for, 342
done in judicial capacity, no action for, 342

Judgment,
action on, 322
against co-promisors, execution on, 155

firm, execution on, 276
joint promisors, effect of, 154—155
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Judgment

—

contd.

damages ascertained by, before date of receiving order, 367
discharge of rights of action by, 152
eflect of registration of Scottish and Irish, 323 n.

foreign, action on, 322, 323
as " evidence of debt," 323 n.

debt of record in English tribunal not created by, 323 «.

defences to, 322, 323
for price of goods, lien of unpaid seller not lost by, 176
in detinue, effect of, 425
in trover, eflect of, 421
interest payable on,

at what rate, 117
levied under writ of execution, 117
for what period, 1 17

obtained against one co-tort-feasor, action against others barred by, 336
obtained in High Court, action on, not maintainable in County Court, 323
of County Court, action on, not maintainable, 323, 323 n.

recovered against one of joint and several promisors, effect of, 154—155
recovered against one of several promisors, effect of, 154—155

Judicial act,

issue of ordinary writ of summons is not, 67 n.

time of accomplishment, 67
Judicial privilege. See" Defamation, action of, judicial privilege."

Judicial trustee,

appointed, when, 11 10^—mi
appointment of, by Court, 1342
executor or administrator may be appointed, 1342
powers of, 1 137

Judicial separation,

absolute bars to, 1193, 1194
divorce after, 1 1 8g
domicile in relation to, 1204
domicile of married woman, effect on, 3 «.

dower, effect on, 1323 «.

effect of decree of, 1196
effect on succession, 13 16

grounds for, 1192, 1193
maintenance order under decree for, 1200, 1201

misconduct of petitioner, effect of, 1 195
petition for, delay in presenting, 1194

Jurisdiction, creditor outside the, duty of debtor as to performance, in
Jury,

amount of damages in action of tort is question for, 369
damages assessed by, subject to direction of Court in matters of law, 124

damages awarded by,

in cases of trover, 415 «.

unreasonable, new trial ordered on account of, when, 371

estimate of damages by, in action of tort, 371

irrelevant matters taken into consideration by, verdict disturbed on ground of,

371
. . .

material points not considered by, verdict disturbed on ground of, 371

nominal or contemptuous damages awarded by, when, 370
verdict of,

amounting to compromise, disturbed by Court, 372
influenced by prejudice or passion, disturbed by Court, 372
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vindictive or exemplary damages awarded by, when, 370
jfus spatiandi, customary, 746
Jus tertii,

defence of,

in action of detinue, 425
in action of ejectment, 389
in action for trespass to land, 384
in action of trover, 420, 421

pledgee may set up, 957
Justice of the Peace, privilege of constable for anything done in obedience to, 343

Kindred, mode of reckoning degrees of, in relation to distribution of personal
estate, 1308

King's Proctor,

intervention of,

in divorce proceedings, 1192
on ground of collusion, 1186

Kinship. See " Maintenance, action for, justification."

Labourer

a " workman " for purposes of employers' liability, 449, 450
considered as " workman," 225

Laches, effect of, on claim for dower, 1320
to rescind, 34

Land. See also " Realty," " Sale of land."

access to, right of, implied in contract of sale of, 187
annoyance, prejudice or disturbance in enjoyment of, amounting to nuisance,

391
. .

assault or battery justified when acts done in defence of possession of, 434, 435
bankruptcy by involuntary alienation of, 859
boundaries, presumption as to, 777
chattels found on, possessor of, may maintain detinue for, 424
claims to recover,

barred by period of twelve years, 73
money charged on, barred by period of twelve years, 73

co-owner of, may recover possession and mesne profits by action in nature of

ejectment, 388, 389
corporation cannot hold, by copy of court roll, 10

delivery of possession of, when ordered by Court, 379, 379 n.

depreciation in value of, owing to subsidence, caused by neighbour, 373 n.

destruction of dog trespassing upon, when justified, 361

division of, 777
easements included in, 18

entry on,

by landlord for purpose of demanding rent justifiable trespass, 385
by person entitled to immediate possession, 383
for abatement of private nuisance, 398
illegal, assault or battery in resistance of, justified, 434

execution against, 863
not by County Court, 864 n.

registration of, 864
fixtures included in, 17
forcible entry on, by person entitled to immediate possession, liability for,

383
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franchises included in, i6

interest in, belonging to partnership treated as personalty, 275
purchaser of, right of, to call for title, 194

in occupation of tenant at will, trespass to, 382
lateral or vertical support of, interference with, a nuisance, 402
let or sold, continuing nuisance on, liability in respect of, 397
money charged on, title of person claiming, not extinguished by limitation of

action, 80

must not be seized by force, 82

nuisance causing physical injury to, cost of restoration of, as measure of

damages, 398
occupier of,

action by, for nuisance, 395
dangerous substances brought on, by, liability in respect of, 405
duty of, to exercise care to prevent injury being caused by defect in

premises, 332
liability of,

as invitor, 355
in respect of predecessor's nuisance, 397

presumably creator of nuisance, 396
right of,

to drain and take percolating water through undefined channels, 403 «.

to take percolating water does not cover right to give or abstract silt

from defendant's soil, 403 n.

suit in trespass by, 382
when liable to neighbour for damage done by wild animals, 360

of riparian proprietor, water flowing past, right to use of, 403 n.

partnership, devolution of legal estate in, 274
partnership relating to, 267

agreement to retire from, 267 «.

possession of,

action of ejectment against person withholding, 388

obtained by forcible entry, 383
possessor of,

not put to proof of title by wrongful eviction, 383

title of, to chattels found on, 424

profits h prendre included in, 18

profits or rents of, in excess of share received by joint tenants, liability to

account for, 320
proprietary rights in, exercise of, not as justification for nuisance, 393
purchased out of partnership profits not held in partnership, 275

recovery of,

action for, cannot be defeated by want of legal estate, 388 n.

in ejectment, after death of ejector, 364 n.

relation back of title of person entering on, 384
scope of term, how determined, 17 n.

situate abroad, actions concerning contracts or equities affecting, in Courts of

Equity, 339 «.

slander of title to property m, action for damages in respect of, 406

subsidence of, caused by neighbour, right of landowner to damages for, 373 «.

things attached to or forming part of, included in term " goods," 161

title to, cannot be acquired by alien hy virtue of events before 1870. .31

extinguished on expiry of period of limitation of action, 80

torts in respect of, 405, 406

to which public have access, finder of chattels on, may maintain detinue for, 424
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trespass to,

action of,

brought by person de facto in exclusive possession, 381

I

jus tertii as defence to, 384
when maintainable by co-owners against each other, 387

ab initio, 384
appreciable damage in fact need not be proved in action for, 326
by reversioner to detect Waste justifiable, 385
comniitted in lawful , exercise of private easement or profit J prendre,

justifiable, 386
under licence of plaintiff, justifiable, 386

defined, 380
ejectment of trespasser, 382, 383
in exercise of lawful custom, justifiable, 385
in lawful execution of lawful process, justifiable, 385
justified if committed under authority conferred by law, 385
on what grounds justified, 385, 386
remedy for, under old procedure, 380 n.

to abate a private nuisance justifiable, 385
to prevent commission of murder justifiable, 385
to prevent spread of fire justifiable, 386
to recover goods of defendant, when justifiable, 386
trespasser cannot justify by setting up title in another, 384
trespasser may justify by setting up title in himself, 384

what included in, 1

7

writ of possessipn, appropriate machinery in case of, 379 «.

wrongful occupation of, right of owner to sue for use and occupation not created

by, 319
'

Land, charge on,

annual, carries remedies of rent-charge, 838
redemption of, 838 ;

lien, when arising, 839
mode of effecting, 837
personal property, when, 841
purchaser who has paid, has, 839
rights of owner of, 837
testamentary, personal representative may sell, 838

vendor unpaid has, 839
Land, conveyance of,

deed, by, may be disclaimed, 811
, .

,
, , 1 V

takes effect on delivery, 811 '
, , ,

form of, 808 . , ,

I

, , ;

grant, by, construed against grantor, 812

revocable, void, 814
voluntary, binding on grantor, 813
voluntary, not revoked^ by alienation for value, 814

Land, mortgage of,

annual rests, in mortgagee's, account, 820

clogging the equity, wh^t, 830
consolidation, history of, 833—834 «,

no right to, unless reserved, 832
rules of, 833

definition, 815
floating charge on, 832
foreclosure, right of mortgagee to, 819

( 88 )

Digitized by Microsoft®



INDEX

Land, mortgage of

—

contd.

form of
J 815

insurance, mortgagee, by, 826
interest, provision for raising, 831
leases, mortgagee, by, 821

marshalling, right of, 836
mortgagee, rights of, 818—820
mortgagee, when bound to account, 819
mortgagee's interest is personalty, 818
mortgagor, leases by, 834

may deal with equity, 827
may demand transfer, 835
right to inspect deeds, 835

penalty in, 832
personal remedy on, 819
possession, equitable mortgagee not entitled to, 820

right of legal mortgagee to. 818
priorities, 816
provision for pre-emption, 831
receiver, appointment of, by mortgagee, 822, 823, 824
reconveyance, effect of on priorities, 829
redemption, postponement of, 830

right of, in mortgagor, 828

when right arises, 819
who may exercise right of, 828, 829 «.

restrictions on sale by mortgagee, 823
retainer of interest after redemption, 831

sale, mortgagee, by, 822, 823
when, 824

sale, prior incumbrances and, 822 n.

statutory powers of mortgagee, may be modified, 826

statutory rights of mortgagor, 834—835
timber, cutting by mortgagee, 822

transfer, effect of, 817
Land, occupier of,

access to way or sea, 772
dangerous substances, liability for, 774
fence, not bound to, 774
fences, no right to, 783
fire, liability for, 775
liabilities of, 773—776, 784
liability for traps, 775
liability to strangers, 774
must not remove sea barrier, 773
negligent cultivation, not liable for, 784
public burdens, liability for, 776
rights of, 769—773
right to ward off danger, 772
support, right of, 781

Landlord and tenant,

determination of tenancy by "' 6 months' " notice, time comprised in,

7°
entry by landlord on land for demanding rent or levying distress justifiable

trespass, 385
immediate landlord of tenant at will may sue for trespass to land in occupation

of tenant at will, 382
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lodger contracting for exclusive use of specific room may sue in trespass even

against landlord, 382
Lands Clauses Consolidation Act, 1845,

claim under, to compensation in respect of lands injuriously affected by public

undertaking, not a claim to recover damages for tort, 3,66

Larceny,

bailee, by, 409 n.

bailee obtaining possession by deceit intending to misappropriate, guilty of,

409 n.

Law,
act compelled by, no consideration, 95
act or forbearance contrary to, no consideration, 95
discharge of contract by operation of, 144
duties imposed by, evasion of, illegal, 41

impossibility of performance in, contract rendered void by, 1 29
interest in, effect of forfeiture by fulfilment of condition subsequent.

Leap Year, dates of, 70
Lease, leasehold, etc. See " Estate for years.''

Lease,

at once conveyance and contract, 87 «.

commencement of title, on sale of, 193

disclaimer of, by trustee in bankruptcy, 860, 861, 862

forfeiture of, 50

purchaser of, bound to covenant to pay rent and perform the covenants and
indemnify vendor against liability, 181 k.

relationship of lessor and lessee not created by, totally void, 390 n,

relief against forfeiture of. See " Condition."

short, may be oral, 808

surrender of, tenant for life may accept, 879
voidable, when validated, 890

Leaseholds. See also " Estate for years.''

of undischarged bankrupt,

must be expressly claimed by trustee, 28

sold before intervention of trustee, 28

Leasing, statutory powers of, by tenant for life, 878, 879
Leet, nature of,.687, 688 n.

Legacy,

abatement of, 1265

ademption of, 1263, 1264, 1282

appropriation of, definition of, 1277 n.

change in character of bequest, 1264

chargeable with payment of debts, 1392—1393
charge on, 1395
charged upon real estate or a mixed fund, 1397
class gifts, 1286

contingent, appropriation of fund to meet, 1412

debtor legatee, 1276, 1281

definition, 1261 «.

" demonstrative," 1266

double,

presumption against, 1274, 1275
presumption in favour of, 1275

dower not barred by, 1325
duty free, 1 266 «.
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executor, to, 1285
general, definition of, 1263
implied charge of, 1398
in common, 1288

interest on,

arrears of, 1272, 1273
general legacy, 1271

in exceptional cases, 1272
legacy for life, 1 270

issue of testator, to, 1287
joint, 1288

lapse of, 1287
minor, to, 1233, 1234
moral obligation fulfilled by, 1289
payable out of personal estate oiily, 1374
payment into court of, by personal representative, 141

3

payment of, admission of assets by, 1419
pecuniary legatee's right to payment of, 1 397 «.

personal representative's assent to, 1268, 1269
presumption of ademption of, 1282

presumption that confined to legitimate relations, 1274
priority of, 1266

residuary, 1267
revocation of, by ademption, 1263

right of acceptance and rejection of, 1277, 1278
satisfaction of debts by, 1281

specific, definition of, 1263

title of beneficiary, 1267
vested, appropriation of fund to meet, 141

2

voidance of, for insufficient description of beneficiary, 1262

Legal capacity. See also " Legal incapacity."

active, i n,

child en ventre sa mire, of, i

domicile of person possessing, 2

meaning of, in English law, 1 n.

passive, i «.

time of commencement of, i

when complete, i

Legal day. See " 'Time."

Legal estate,

merger of equitable interest in, 553 «.

negligence of owner may postpone, 761

Legal incapacity

of alien, 2

enemy, 20

of bankrupts undischarged, 2

of convicts, 2, 20

of married women, 2

of minors, 2

of outlaws, 2

of persons of unsound mind, 2

persons subject to, i—

2

Legal proceedings, money paid or act done under threat of, indemnity for, 317

Legatee,

claim upon real estate, 1397, 1398
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marshalling of assets by, 1399—1400
right to payment of legacy, 1397 n.

sale by, as personal representative, purchaser's title, 1408, 1409
Legitimacy,

declaration of,

binding force of, 1208, 1209
petition for, 1208

domicile in relation to, 1206

general rule as to, 1205

gestation, period of, in relation to, 1208

legitimated person not entitled to inherit, 1206
legitimation by subsequent marriage, 1205
non-access and presumption of, 1207
presumption of, 1206, 1207

Lessee estopped from denying title of plaintiff in ejectment to grant lease, 390
Lessor,

nuisance caused on failure to repair by, liability for, 396
nuisance, express contract with lessee for abolition of, 397 n.

Letter and envelope treated together as single document, ro2

Letters of administration, action of trespass for injury to goods of deceased

before grant of, 416
Libel. See also " Defamation, action for."

appreciable damage in fact need not be proved in action for, 326
definition, 500
interlocutory injunction in cases of, when granted, 375 «., 376 n.

proof of malice in action for, effect of, 335 n.

words written or spoken in course of judicial proceedings, 342
Licence rights distinguished from easements, 705. See also "'Pater^t."

Licences, statutory power to grant by tenant for life, 879 -

Licensee, estoppel of, from denying title of plaintiff in ejectment to grant licence,

.
.39° .....

injury caused to, by defect m premises, liability of occupier of land as

10,332
Lien. See also " Share (in company)," " Land, charge on," " Chattels corporeal."

banker's, general, on securities deposited, 205

common carrier exercising, on goods entrusted for carriage, 251
equitable, liability for satisfaction of, on succession, 1396
for return of deposit or purchase money under contract for sale of land, interest

on, 119
" general," what is, 205 n.

allowed to agents by custom, 238 n.

of agent,

extension of, by custom or agreement, 238

in respect of expenses and commission on movables of principal, 237,

238
of carrier,

extension of, by agreement or usage, 260

goods retained in exercise of, against consignor and consignee, 260

on goods delivered for carriage in respect of charges, 260

of depositee for charges, 205
of employee

• dependent on possession, 223, 224
on chattel, 223

not owned by employer, 223 «.

when agreement to give credit after completion of work, 224
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Lien—contd.
of innkeeper, 247

enforcement, 248
loss of or damage to goods detained in exercise of, liability for, 247 «.

not lost by taking of other security from guest, 247
of unpaid seller of goods,

after part delivery, 175
effect of transfer of documents of title on right of, 178, 179
exercise of right of, contract of sale not rescinded by, 179
for price of goods sold, 174
insolvency of buyer, 175
loss of, 175, 176

on buyer obtaining possession, 175, 176
by delivery of goods to bailee for transmission, 175
by waiver, 175, 176

not affected by transfer of buyer's right, 178
not lost by recovery of judgment for price, 176
on expiry of credit, 175
though agent or bailee for buyer, 175
waiver of, 175, 176 \

where no stipulation as^o credit, 175
of partner on surplus assets after rescission of partnership contract, 286
" special," what is, 205 n.

vendor's, for unpaid purchase money under contract for sale of land, interest

on, 119
wharfinger's special and general, for charges, 205

Lienor, pledge of goods by, amounting to conversion, 416 n.

Life estate

limited until alienation or bankruptcy, 43
may be made terminable on alienation or bankruptcy, 44
payment of interest by owner of, under devise, 75

Life insurance,

amount recoverable under contract of, 305, 306
assignability of policy of, 305 «.

effected with

friendly societies on lives of children, 307, 308
industrial assurance companies on lives of children, 307, 308

insurable interest in contract of, time of existence of, 304
Light,

peculiarities of, 857
prescriptive right to, 856

does not bind Crown, 856^

right of,

alternative offered, 712
definition, 710
not lost by pulling down of dominant tenement, 71

1

Limitation of action. See also " Statutes of Limitation."

acknowledgment by one of joint claimants, 76
causing periods to recommence, 74
made by one of co-debtors, effect of, 75
must amount to promise to pay, 75

actions against public authorities subject to, 345
agricultural holding, limitation of distraint on, 80—81

as against persons entitled to future interest in land or rent, 77
as against persons liable to be barred by a tenant in tail, 78

bankrupt tenant, limitation of arrears recoverable from, 81
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breach of trust by trustee, effect of, on, 77
by auditors against poor law guardians, 73
claim against heir apparent to the Crown barred by period of three calendar

months, 74
claim for trespass to person, assault, or false imprisonment, barred by period

of four years, 73
claims barred by period of

six months, 73—74
two years, 73
three years, 73
six years, 74
twelve years, 73
twenty years, 72

" concealed fraud," effect of, on, 76
contract rendered unenforceable by, 86 «.

Crown suits not affected by, 80

debt barred by, creditor may appropriate payment to, 114
distress and entry barred by, 72 n.

extinction of title by expiry of period, 80

interest barred with principal, 116

in tort, 368
period of limitation,

against tenants at will, 78
against tenants for years where no lease, 78
effect of infancy on, 77

insanity on, 77
for claims of ecclesiastical or eleemosynary corporation sole, 78, 79
in relation to advowson, 79
in respect of claims of Crown to realty, 79

period of, when beginning to run, 72, 77
periodical payments, recovery of arrears of, limited to six years, 80, 81

revival of claim under contract barred by, 86 n.

tithe rent charge, recovery of arrears, 80

trustee, when pleaded by, 77, 11 45
under Employers' Liability Act, 1 881 . .453

Limited owners, statutory powers of, 878—897
Liquidated damages,

injunction granted notwithstanding agreement as to, 139
or penalty,

decision of Court as to, with reference to intention of parties, 137
language immaterial in determination of, 138

recoverable in full, 137
specific performance decreed notwithstanding agreement as to, 139
specified sum for promises of uncertain value recoverable as, 1 39

Liquidator of company, assignment by, of action in tort, 365
Live stock, stranger, of, for breeding cannot be distrained, 972 n.

Loan of goods,

contract of,

defined, 198
duty of borrower under,

to exercise skill and care in regard to thing lent, 199
to restore thing lent at time agreed, 199
to restore thing lent in condition at time of lending, 199
to restore thing within reasonable time after demand, 199
to use thing for time and purpose for which lent, 199
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contract of

—

contd.

duty of lender under, to make known latent defects to borrower, 199
lender may demand return at any time under, 200
rights of borrower under personal, 199, 200

promise as to, not binding unless under seal, 198
Loan of money

breach of promise by borrower to repay, 202

by money-lender, rate of interest on, 1 1

6

by professional money-lender, revision of transactions by Court, 202

contract of,

breach of, damages for, 2oi

defined, 201

consumption, for, 938
contract of, not specifically enforceable, 201

deposit with bank is, 202

deposit as security for, 206

interest on, paid out of share of profits, partnership not implied from, 265

ultra vires to agent applied in discharge of lawful debts of principal, 317,

Lodger
contracting for exclusive use of specific room may sue in trespass even against

landlord, 382
distress, goods of, protected from, 972 n.

Local custom,

distribution of personal estate and, 1305 «.

efifect of, on descent of real estate, 1302

gavelkind, 1297, 1302 n.

Long term,

enlargement of, 638
effect of, 554

Lord farmer. See " Copyhold."

Loss
arising from single tort, including prospective, must be recovered in same

action, 372, 373 . .

caused by commission, continuance, repetition or reasonable apprehension of

tort, ground for injunction, 374
irreparable, caused by continuance or repetition of tort, ground for injunction, 374
new, amounting to new tort, 373
present or continuous, caused by continuance or repetitions of tort, ground for

injunction, 375
Lost chattels, landowner's right to, 772

Lunacy,
effect of, on marriage, 1171, 1174, 1175

executorship, effect on, 133

1

of donor of power of attorney, expressed to be irrevocable, 242, 243

person acting in ignorance of, not liable, 241, 242

of principal agent determines contract of agency, 238

of principal, effect on authority of agent coupled with interest, 240 «.

Lunatic,

administrator, as, 1341

alienation of chattels by, 976

contractual acts voidable, 26

conveyances of, 917
dangerous, " reception order " for, 438 n.

dangerous, restraint of, by force, 438
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death of testator caused by, efiFect on legacy to, 1277 n.

deeds of, 26

domicile, change of, by, 2

election in relation to will, 1280

estates of, doctrine of conversion applied to, 1360 n.

general* insanity recognised, in marriage of, 27 n.

legal incapacity of, 2

liability of estate of, to pay for necessaries, 325 n.

liability of, for tort, 347
marriage of, void, 27
marriage by, whether valid, 26
partner becoming, dissolution of partnership on, 282
partnership of, may be dissolved, 27
property of, liable for necessaries, 27
tenant for life, powers of, 887
torts committed by, liability for, 26, 347
unilateral acts of, void, unless done in lucid interval, 26
who is, a question of fact, 26
will of, may be valid, 26 «.

Machinery,

defect in, effect of, on employer's liability to workmen for injuries received i n

common employment, 447
injury caused by defect in, liability of inventor as to, 332
personal negligeijce of employer in failing to provide proper, 449
stranger, agricultural of, cannot be distrained, 972 ».

supplier of, liability of, as inviter, 355
Magistrate

acting judicially, ministerial officer executing order of, when liable, 343
torts of, in course of judicial duties, action for, not maintainable, 342 n.

Maintenance. See also " Alimony."
affiUation order, application for, 121 3 n.

children and grandchildren, provision for, 1210

definition of, 496
divorce or nullity, after, 1199, i2po

illegitimate children, 1210, 1212, 1213

liability, limits of, 121

1

liability of husband for, 1181

liability of married woman, 121

1

order for, on decree for restitution of conjugal rights or judicial separation,

1200, 120

1

parents, 1210, 121

1

'

separation order, under, 1198

Maintenance, action for,

company in liquidation, against, 498
damages in, 499
defeat of plaintiff no defence, 497
essentials of, 496
history of, 497 «.

justification, what is, 497
motive not essential, 496
of litigation, champerty an aggravated form of, 40 n.

transactions supporting not generally enforceable, 39, 40
Majority,

attainment of, i

legal capacity complete on attainment of, i
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Malice. See alio " Defamation, action for, malice."

acts or omissions induced by, when amounting to tort, 335
definition of, 335 n.

essential elements of specific torts, 335
proof of, effect of in action for libel or slander, 335 n.

proof of, effect of, in action for malicious prosecution, 335 n.

material in aggravation of damages, 335 «.

presumption or defences rebutted by, 335 «.

torts of judge committed with, action for, not maintainable, 342
Malicious arrest, action for, 494
Malicious prosecution, action of,

corporation liable to, 494
Court and jury, functions of, 492
damage, proof of, not essential, 491
damages in, 493
definition and essentials, 488, 489—490
legal advice, defence to, 492
" malice," essence of, 490
malice, when presumed, 493
plaintiff, acquittal of, not conclusive, 489, 492
proof of malice in, effect of, 335 «.

reasonable and probable cause, 488, 490, 491

relation to conspiracy, 482 «.

Mandamus
against lord of manor, 593
for breach of statutory duty, 328 n.

Manor. See also " Copyholds."

conveyance of, what passes by, 690
court baron, and, 691

nature of, 686 n. •

definition, 584, 688 '
'

demesne, conveyance of, 690 •

" lord farmer " of, 585
rights of, 689
steward of; 585

Manor (reputed),

nature of, 584 ft.

right of lord of, 690

Marine insurance,

assignability of policy of, 305 n.

form of contract of, 100

insurable interest in contract of, time of exisrtence of, 304, 305

names to be inserted in policy of, 304 n.

stamp in policy of, 304 «. '1
Market (franchise). 5ee " Fairs and markets." ^ynm'''^

Market overt,
^

'

.
'

.chose in action, not applicable to, 980
"

definition of, 946
purchaser of goods in,

liable to restore when, 420 n.

liability of, for trover, 420 n.

no personal UabiUty of, 420 n.

sale in, does not bind Crown, 947
sale in, effect of, 946
sale of goods in, .,

'.f'

by co-owner, action of trover for, 418
•

'

'^'l-'O

c.L. ( 97 )
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Market overt

—

contd.

sale of goods in

—

contd.

binding on owner though unlawful, 420
sale of horses in, 946

Marriage,

annulment of, for impotence, 1176, 1177
" authorized person " as witness, 11 57
banns, publication of, 115S

British merchant ship, 1168

capacity, age of, 1 174
celebration of, abroad, 1167, 1168

Church of England rites, 11 55, 11 56

common licence, 1
1 59

consent to, n6i—1163, 1175
absence of, 1163

unreasonably withheld, 11 63
deaf and dumb, of, 11 55
deceased wife's sister, of, 1173
decree nisi, and, 1186

divorced persons, of, 1196
entries in notice book, 11 60, 1161

forbidding marriage, 1 1 64
forbidding; 1164

forms of, ir55, 11 56, 11 57
fraud and mistake, effect of, 1

1 76

.

gift of property with restrictions on remarriage, good, 42 «.

gift of realty with restrictions against, good, 42 «.

invaUd, 116^—ii77

jactitation of, 1178

Jewish rites, 1156, 1158

language used at, 11 56

licence by registrar of marriages, 1159, 1161

minor, effect of, on guardianship, 1218 n.

notice before, 11 58

notice to superintendent registrar, 11 59, 1161

nulHty of, 1 1 86

domicile in relation to petition for, 1204

maintenance after, 1199, izoo

person of unsound mind, of,

void, 27
whether valid, 26

place of, 1 165, u 66

polygamy, effect of, on, 1172
procurement of, for reward, illegal, 41
prohibited degrees of relationship in, 1172
promise of, breach of, damages for, 122

prosjjective dissolution of, illegal, 41

registered building, in, 1157
registrar of marriages and, 11 57
relationship as consideration for contract, 93 n.

remarriage, restraint on anticipation revived by, 45
restrictions on, complete or undue, illegal, 41
revocation of will or codicil by, 1246
rights and duties arising out of, 1179—1185
settlements, enforcement by children of covenants in, 104, 104 «.

Society of Friends rites, 1155, 11 58
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Marriage

—

contd.

special licence, 1158
superintendent registrar's certificate for, 1159-^1161
termination of, effect on restraint on anticipation, 45
time for, 1 1 66

torts committed before or during, liability of married woman for, 348
voidable, 11 69—1177
ward of Court, of, 1229
witnesses to, 11 57

Married woman. See also " Defamation, action of, wife," " Wife."

acquisition and disposal of property by, 28—29
acquisition of land by, 904
acquisition of rights and liabilities in contract and tort, 29
acting as guardian ad litem, 29
acting as " next friend," 29
alienation of chattels corporeal by, 975
alienation of land by, 904
alienation of trust property by, 906
ante-nuptial contracts and torts of, liability of husband for, 58

authority of, as general agent of husband, when revoked, 56
bankrupt, when liable to be made, 29
concurrence of husband in disposal of property, 29, 30

contract by, 28—29
personal liability in respect of, 29

costs of litigation by, or on behalf of indemnity payable to trustee out of

property of, 46
damages recovered against, in action of tort, payable out of separate property

not restrained, 348
disclaimer and release of powers, 871, 906, 975
disclaimer of land by, 905
domicile of, 3

effect of judicial separation, 3 n.

election by, 906, 976
entail, may bar, 907
" general agent " of husband for necessaries, if living together, 56

husband need not be joined in action of tort against, 348

lady of manor, acts asfeme sole, 907
legal incapacity of, 2

liability in respect of pure tort, 29 n.

living apart from husband, effect on right to pledge credit, 56

long term, may enlarge, 907
minor, may appoint attorney by deed, 24 «.

necessaries, right to pledge husband's credit for, 56
" next friend," cannot act as, 29

powers of appointment, exercise by, 905

property, disposal of, by, may require concurrence of husband, 29, 30

property of, liability in respect

of contract, 29
of tort, 29

protector of settlement, as, 907
restrained income may be impounded for breach of trust, 1140

restraint on anticipation,

ceases to operate on termination of marriage, 45
conveyance for benefit of, may provide, 45

effect of, 29, 45
liability for costs and indemnity notwithstanding, 46
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Married woman

—

contd.

restraint on anticipation

—

contd.

may be set aside with consent of, 45
not operative until marriage, 45 n.

revival on remarriage, 45
tenant for life, when, 886

tort by, 28—29
tortious acts by, responsibility of husband for, 57
torts of, committed before or during the marriage, liability to be sued for

without joinder of husband, 348
trustee,

husband not liable for, 1106 «.

may be, 1 106

Married Women's Property Acts, testamentary capacity under, 1256 n.

Marshalling of assets, 139S—1401

effect of Administration of Estates Act, 1833, upon, 1401

Master. See also " Servant," " Service."

apprentice must be

employed by, 217
taught trade or business by, 217

bankruptcy of,

discharge of indenture of apprenticeship or articles of agreement by, 218

does not determine contract of service, 215

transfer of indenture of apprenticeship or articles of agreement by, 219
cannot charge servant for medicine or medical attendance procured during

illness, 213
" common employment," doctrine of, 58, 58 n.

compensation for work of apprentice recoverable byj from third person, 217 n.

control exercised by, over servant,

evidence of, 351
question of fact, 351

death of,

contract of service determined by, 214
determines contract of apprenticeship, 218

paymentfor services rendered up to, 214 n.

premium not returnable on, 218

deduction of wages by, in respect of sickness or incapacity of, 2
1

3

determination of contract of apprenticeship by, on misconduct of apprentice, 219
dismissal of servant by, without notice or wages, when justified, 212, 213

wrongful, defences of, in action against, 214
duty of,

to indemnify servant, 210

to pay reasonable sum as reward for services of servant when no wages
agreed upon, 208

to pay wages to servant, 208

to perform consideration agreed^ 208

to provide apprentice vrith food and medical attendance, 217
to receive servant into service, 208

to retain servant for time agreed, 208

earnings of

apprentice, right of, to, 217
servant, right of, to, as against third parties, 209

food for servant, duty of, as to, dependent on circumstances, 208 n.

indemnity to, by servant, 211

may determine engagement of domestic or menial servant by paying or tender-

ing month's wages in lieu of notice, 2ii, 212
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Master

—

contd.

medical attendance or medicine need not be provided by, 208
property of, protection of, in the course of employment of servant, 352, 353
testimonial to servant need not be given by, 209
torts of servant

breaking connection with, 353
committed for own ends, 353
committed in course of employment, liability for, 350, 351
where servant also servant of another, 352 n.

tortious acts of servant forbidden by, no defence to action of tort against, 3^0,

who is, for purpose of ascertaining liability in tort, 351
work for servant need not be found by, 208
wrongful exercise of discretion by servant of, liability for, 352

Master and servant. See " Maintenance, action for, justification."

Mental shock,

action for, 454
physical harm caused by, action for, 454

Mercantile Law Amendment Act, debts in relation to, 1384 n.
" Mere machinery," 1104

rule against perpetuities, anfl, 1078—1079
Merger,

discharge of contract by, 148, 149
equitable rules preventing, 552
incorporeal hereditaments, of, 672 n.

rule of, 552
equitable interests, applies to, 75 1 n.

Mesne lord, forfeiture of interest in land to, 10

who is, 10 n.

Mesne profits,

adverse possessor liable for, 767
recovery of, by co-owner by action In nature of ejectment, 388, 389
rights and liabilities of person Uable to pay, 18, 19

what are, 18, 19
Military offence, arrest by military ofificer for, 442
Military privilege. See " Defamation, action of, mihtary privilege."

Miner considered as workman, 225, 449, 450
Minerals

adjacent owners, rights of, 782
beneath surface of land, interference with possession of, action of trespass for,

38.1

not included in

sale of copyhold land, 1 87 ».

contract of sale of land under

Railways Clauses Consolidation Act, 1845. . 187, 188

Waterworks Clauses Consolidation Act, 1847. • '87, 188

owner of surface, no right to disturb, 782

ownership of air-space, 780
right to work, 771
sale of, by mortgagee apart from surface, 824

sale of, by trustee apart from surface, 1128—1129

unworked included in " land," 17

Mines, injunction for trespass on, order for accounts obtained as ancillary to, 378

Mining company, within stannaries,

limitation as to number of partners not applicable to, 266, 266 «.

not a partnership, 263
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Mining, right of,

definition, 718
kinds of, 718

Minor,

accounts stated with, void, 21

ademptipn of portion legacies, 1282
administrator, as, 1341
age of discretion of, 1226 n.

alien, domiciled abroad, 1230 n.

alienation of chattels corporeal by, 974
appointment of agent by, 24 n.

bankruptcy of, adjudication in respect of debt contracted during minority, 25
breach of condition by, works forfeiture, goo
capacity to hold and alienate land, 898
choice of guardian by, 1226
chose in action and, 98

1

contingent property of, power of trustees to advance, 1135 n.
" continuing contract " by, voidable at option after majority, 22
contract, claim on, against, cannot be coverted into tort, 25
conveyance of land

by or to, voidable, 22, 898
by way of feoffment, 22

custody of,

agreements regarding, 121

6

by mother, 121

5

discretion of Court, in, 1226

illegitimate,

by mother, 121

6

by reputed father, 1216

jurisdiction of Court regarding, 1217
remedies for unlawful interference with, 1225
removal of, by Court, 1220, 1222

settlements regarding, 1217 n.

under matrimonial jurisdiction, 1221

desertion of, by parent, 1227
disagreements affecting welfare of, 1 229
domicile,

change by, 3
of illegitimate, 3

of legitimate, 3

when orphan, 3
election by, 1280

employment, contract of, binding on, 21 k.

exercise of patronage by, 899
exercise of statutory powers by guardian or trustee, 901, 902
felon, custody of, 1222
female, removal from guardianship of parents, 1222
goods suppUed, contracts by, for, void, 21

guardian

in socage of, 1217, 1231

may be appointed by, 25 »., 1218 «.

of, appointment of, by will, 1216 K., 121 8, 1219
of, removal of, 1220

guardianship of,

by father, 121

5

by mother, 121

5

( 102 )

Digitized by Microsoft®



INDEX

Minor

—

contd.

legacies to, 1233, 1234, 1272
legal incapacity of, 2

legal proceedings by and against, 1230
liability of,

in equity to restore property obtained by false representation, 348
in tort, 347

for fraudulent representation, 347, 348
to pay for necessaries, 325 n.

when claim arising out of contract converted into claim in tort, 347 n.

lord of manor, may act as, 901
management of land of, g02, 903

by trustees, 1233 n.

marriage of,

absence of consent to, 11 63
consent by Court, 1162

consent necessary to, 11 62, 1163

effect on guardianship, r2i8 n,

evidence of consent to, 11 63
procured by false oath, 11 63

marriage settlement by, 899, 975
at what age made, 23, 24
exercise of power of appointment in, 23, 24

married woman, may appoint attorney by deed, 24 n.

may act as agent, 24
executor, 25
guardian, 25
witness, 25

money paid under void or voidable contract, when recoverable, 23
necessaries supplied to, what are, 21, 22

validity of contracts entered into for, 21

offences against, 1223

office, proprietary, maybe held by, goo

power of appointment,

exercise of, 898, 899
of chattels, exercise of, 974

power to convey in gavelkind, 898 n.

presentation to benefice by, 1233 n.

property of, power of parents over, 1232

ratification of contracts by, after majority, not enforceable, 24
real estate of, 1231

reasonable time for revoking continuing contract a question of fact, 22

religion of,

choice of, 1227—1228

discretion of Court in, 1228—1229

repayment of money, contracts for, entered into by, void, 2J

services of, father entitled to, 1234, 1235

subrogation of lenders of money to, 23, 23 n.

tenant for life, when, 884

tortious a,ct of,

by wrongful detention of goods under contract, plea of infancy in defence

to action for, 347
indirectly connected with contract, plea of infancy no defence to action for,

347 . .

really arismg out of contract, 25

torts, liability of, for, 25
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Minor

—

contd.

trustee, may be, 25, 1106

ward of Court, as, 1229, 1230

will, usually cannot make, 974, 1243

Misappropriation,

bailee obtaining possession by. deceit with intention of, 409 n.

oi chattels personal by. deceased, when personal representative liable for,

364
Misconduct,

by agent, coinmission due forfeited by, 236
concealment of, illegal, 41

injury caused to workman by serious and wilful, employer not liable to pay
compensation for, 455

justifying dismissal of servant without notice or wages, what is, 213, 213 «.

of partner, dissolution of partnership decreed on ground of, 283
Misdemeanour,

arrest for, when justified, 437 n.

past, .arrest for, without warrant, when justified, 437 n.

Misrepresentation. See also " Fraud."

by minor,

liability in equity to restore property, 347, 348
liability in tort, 347, 348

consent to battery obtained by fraudulent, liability of defendant in trespass,

433 . .- ,-'. .1- V' •
.

'
•

mistake of fact, induced by, when cause of avoidance of transaction, 38
non-disclosure not amounting to, 39
of material facts to surety renders guarantee void, 292
specific performance refused on ground of, 126

what amounts to, 39
Mistake,

alteration in written document by, 149
bona fide of servant, in committing unlawful act, on authority of master, 352
common, when transaction avoided, by, 37
effect of, on marriage, 1176
involving hardship, refusal of specific performance on ground of, 38, 126

money paid under, when recoverable, 39
of fact,

induced by misrepresentation, avoidance of transaction by, 38
money paid under bond fide, recovery of, 318
no defence to; action for f^lse imprisonment, 443
transaction avoided by, 37
transaction not. ayoided by, 37
transaction not specifically enforced, 37, 38

" Mixed fund,"

creation of, for discharge of debts, 1394
legacies chargeable, on, 1397 ,

Money
borrowed by agent in excess of authority, effect of application of, in discharge

of debts of principal, 317, 318
charged on land,

; barred by period, of twelve years, ,73

personal action on, barred by period of six years, 73 «.

title of person claiming, not extinguished, by limitation of action, 80
deposited as stake with other party, recovery of, 310

with stakeholder, recovery of, 310, 320, 321
due under statute, custom or official duty, recovery of by action, 323, 324
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Money

—

contd.

entrusted for particular purpose, recovery of, before holder parting possession

with, 321

fraudulently or forcibly obtained, recovery of, 319, 321
had and received, representatives of deceased partner not liable to action of,

for goods delivered after death of partner, 269 n.

lent, accounts stated in respect of, interest on, 118
for purpose of gambling, securities for, 313
to borrovfer to make bets, recovery of, 312 n.

to enable borrower to pay lost bets, recovery of, 312 «.

loan of,

breach of contract of, damages for, 201
breach of promise of borrower to repay, 202
by customer to banker, 202
by professional moneylender, revision of transaction by Court, 202
contract of, defined, 201

not specifically enforceable, 201

must be produced on tender of payment, 107
not included in term " goods," 161

of partnership, property bought with, 275
of third party, misapplied by partner, liability of firm to make good loss, 270
paid by surety, interest on, 118

paid in respect of executory considerations, recovery of on total failure of con-

sideration, 320
paid on wager, not recoverable, 312
paid to defendant's use, 317
paid under bona fide mistake of fact, recovery of, 318
paid under mistake, when recoverable, 39
received by insured from third party in respect of loss, may be recovered by

insurers, 318
received on wager by agent, recoverable by principal, 312
received to plaintiff's use, recovery of, 318, 319, 320, 321
tender of, accompanied by production of money, 107

Money bond. See " Bond."
Moneylender, rate of interest on loans by, 1 1 6

transactions with, revision of by Court, 202
Monopolies, unlawful, 1015. See also " Patent."

Month.- See "Time."
Morality, act or forbearance contrary to, no consideration, 95
Mortgage. See also " Land, mortgage of."

agreement to create, not included in contract of sale of land, 193

company, by, when registration necessary, 1070, 1071

debt, purchaser of equity of redemption must indemnify vendor in respect of,

317 ».

given as security for gambling debt, 313
indemnification of, for moneys expended in preservation of mortgaged pro-

perty, 324, 325
interest of deceased mortgagee •

in personal estate, how passing, 1354
in real estate, how passing, 1354

liability for satisfaction of, on succession, 1396
personal representative, by, setting aside of, 1406

real estate, passes to personal representative, 1354
redemption of, cannot be excluded, 49, 815

statutory power of tenant for life to, 880

Mortgagees, purchasers from, when joint account clause, 190 n.
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Mortgagor,

mortgagee's title, and, 759
occupation of, tenancy at will, 642

Mortmain, rule of,

applicable to corporations, 556
equitable interests in land, applies to, 751 «.

mesne lords and forfeiture, 909, 910
stated, 865

Movables,

easement cannot be affixed or imposed on, 1

8

extent of material object included in, question of fact, 18

franchise cannot be affixed or imposed on, 18

profits cannot be affixed or imposed on, 18

purchaser of, may be restrained in use of, by contract, 18

Murder, trespass to land to prevent commission of, justifiable, 385
Mutual dealings, effect of, when account stated, 322

" Natural rights of property "

in riparian owner, 710 n.

nature of, 705 «., 706 «.

Necessaries,

goods not, guarantee of infant's debt for, 291 n.

liability of estate of lunatic for, 27, 325 n.

of minor for, 325 n.

supplied to minors, 21

validity of contract for, 21

what are, 21, 22

wife may pledge husband's credit for, 56
Neglect,

'death of person caused by, right of personal representatives to sue party liable

for, 362, 363
Negligence,

action for, defeated by proof of contributory negligence in plaintiff, 445 n.

action founded on, what plaintiff must show in, 329
contributory,

action of tort will fail when damage decisively caused by, 333
defence of, open to employer sued under Employers' Liability Act,- 450
of person in charge of child of tender years, 333
plaintiff not guilty of, 333
proof of, effect of, in action of negligence, 445 n.

damage caused by, when presumed, 330
defined, for purposes of law of tort, 329
evidence of, whether facts alleged are, question of law, 330
in act or omission giving rise to action for tort, 329, 329 n.

inducement to child to commit act of damage amounting to, 334
inference of, from facts alleged as evidence of, question of fact, 330
innkeeper exercising lien, not answerable for loss in absence of, 247 n.

justifiable, if act done in obedience to more pressing duty, 335
of agent, forfeiture of commission due to by, 236
of child of tender years, 334
of contractor or servants, liability of employer for, 355
of defendant in conjunction with act of stranger, when defendant liable for, 334
of employee in charge or control of signals, locomotive engines, etc., liability of

employer for, 448
of employee to discover or remedy defects in machinery plant, etc., 447
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Negligen ce

—

contd.

of guest at inn causing loss of his goods, Z45

of owner causing loss of goods entrusted to common carrier, 250
of superintendent engaged by employer, workman injured by, liability of

employer for, 447
of trustees and executors does not give rise to action of tort, 335 n.

personal, of employer,

workman injured by, liability for, 447
what constitutes, 449

physical harm caused by, action for damages for, 445
proof of, necessary

to determine liability on trespass to land adjoining highway by domestic

animal, 358
to make defendant liable for damage of unusual kind done by domesticated

animal, 359
to make owner liable for damage committed by dog, 360

proof of, not necessary

to make owner of dog injuring cattle liable, 359
to make person keeping dangerous animal liable for damage, 360, 361

to make person keeping or harbouring dangerous things liable in damages

for physical injury caused by them, 453
" Negligence,"

treatment of, 545—546
Negotiable instrument,

accord and satisfaction by, 151

assignment of, 143
conditional payment by, 173—174
delivery of, as donatio mortis causd, 1292

deposited as cover for wager, 311

discharge of, 145
liability on, 63
signature in partnership name, 63

signature in trade name, 63

New trial, on unreasonable award of damages, 371, 372
" Next friend," married woman cannot act as, 29
Next presentation. See " Advowson."

Noise, unusual or excessive, production of, a nuisance, 401

Non-tidal water, occupier's rights in, 770
Non Intromittas, writ of, 686 ».

Non Omittas, writ of, 686 n.

Notice,

assignment of right against debtor incomplete without, 142

by carrier in respect of increased charges for carriage of valuables, 253

by seller of stoppage in transitu,

effect of, 178

requirements of, 178

to whom given, 178

by unpaid seller to buyer of intention to resell goods, 179

dismissal of servant without, when justified, 212, 213

engagement of domestic or menial servants determinable on month's, 211, 212

gratuitous service may be determined without, 213

limitation of liability by railway and canal company in respect of carriage of

goods by, 257
of abatement by party injured to wrongdoer, when necessary, 399, 400

of accident and claim under Workmen's Compensation Act condition precedent

to proceedings to recover, 459
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Notice

—

contd.

of assignnient,

debtor discharging liability before, 142

priorities of, 142

of breach of trust by partner trustee, liability of co-partner on, 271, 271 n.

of default of principal debtor not condition precedent to liability of surety, 294'

of intention to dissolve partnership given by partner, 281

of partner acting in defiance of agreement, persons having, cannot sue firm,

269
of qualities rendering use of goods dangerous when goods intended to be used

for particular purpose. 331
personal services, party disabled from performing contract must give, 131 n.

purchaser without, of negotiable instrument deposited as cover for wager, 311

reasonable,

determination of engagements by, 212

what is, to determine engagements affected by usage, 212

in determining engagements, a question of fact, 212

to creditor, revocation of contimiing guarantee by, 293
to partner, how far notice to firm, 272

Nuisance,

abatement of,

and injunction for, 392 n.

by commoner, 398
by Unsuccessful applicant for mandatory order to destroy, 398 n.

must be done peaceably, 399
notice of, by party injured to wrongdoer, when essential, 399, 400
order of, 392 n.

private, 398
entry upon land for, 398

public,

by person, when permissible, 400
caused by obstruction on highway, 400

rights of third parties must not be infringed by, 399
without notice, when permitted, 399, 400

act committing, done under claim of right, suit by reversioner in respect of,

396
action

' for private, caused by alleged obstruction of highway through non-

feasance, 404 n.

of, annoyance, prejudice or disturbance amounting to trespass no bar

to, 391 ...
by comrnoner on excessive exercise of lord's right, 398
by occupier of land affected by, 395
by remainderman, when maintainable, 396 n.

by reversioner, when maintainable, 395, 396
defeated by defendant proving prescriptive right to do acts com-

plained of, 395
in respect of private, 392

public, when maintainable, 392
not maintainable when annoyance caused by proprietary rights jn

land, 393
apprehended, injunction to restrain, 401
assise of, 391 n.

besetting or watching approaches to house a, 402
buildings or fences allowed to fall into dangerous condition a, 404
causing crowds to assemble a, 402
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Nuisance

—

contd.

continuance of, restrained by injunction or mandatory order, 400, 401
continuing,

action for, by occupier of land, 395
fresh right of action for, from day to day, 372 n.

on land let or sold, liability in respect of, 397
creator of,

liability of, 396
occupier of land presumably is, 396

damage caused by, estimate of, 393—:3g4
damages for, measure of, when plaintiff a public body bound to restore, 398
defences to, invalid, what are, 394
defined, 391
determination of, 393—394
diminution in value of plaintiff's property not per se a, 392
entertainments, unlicensed, maintenance of, a, 404
examples of specific, 401, 402, 403, 404
explosive or inflammable substances, harbouring or exposing of, a, 402
extent of, diminution in value of property as evidence of, 392
failure to repair causing, liability of lessor in respect of, 396
fouling or substantially diminishing water supply a, 402
immorality, public display of acts of, a, 404
indecency, public display of acts of, a, 404
indecent literature, public display of, a, 404
infectious diseases, harbouring or exposing of cases of, a, 402
injunction or itiandatory order against continuance or for removal of, 400,

401

injunction to restrain commission of apprehended, 401

interference, substantial, with enjoyment of

easement a, 403
local right a, 403
profit a prendre a, 403

interference with lateral or vertical support of land a, 402
justified, when, 393
lessor contracting expressly with lessee to abolish, effect of, 397 n.

maintenance of scandalous or riotous premises a, 404
noise, unusual or excessive, a, 401

noxious smells, emission of, a, 401

obstruction to, or danger to use of, highway or public bridge a, 403
occupier's predecessor in title causing, when occupier liable for, 397
private,

action in respect of, 392
trespass on land to abate justifiable, 385

public,

abatement of, by person, when permissible, 400

action in respect of, 392
caused by obstruction on highway, abatement of, 400

no prescriptive right to commit, 395 «.

remedies for, 391 «., 392 n.

removal of, by injunction or mandatory order, 400, 401

to common right caused by excessive exercise of lord's right, remedy for,

398
. .

water caused to overflow on to plamtiff's land a, 404

Nullity of marriage, ti86, 1197

domicile in relation to petition for, 1204

maintenance after, 1199, 1200
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Obligation,

breach of duty creating, tort is, 326
contract must contain intent to create, 85, 86, 87
legal, to pay sum ordered in judgment, 322
quasi-contractual, 315

breach of, consequences of, 316
disitinguished from contract and tort, 315 «.

enforcement of,

by specific performance, 316 «.

by action of assumpsit under old law, 316 n.

nature of, 315 «.

sum payable on failure to perform, treated as penalty, 138 «.

to pay indemnity, when money paid or act done
under threat of legal action, 317
voluntarily, 3171

Offer and acceptance,

acceptance, by conduct of general offer, 91

binding, when, 8J
by post, effect of

j 90
communication of, 88

complete, when, 89—90

ineffectual if conditional, 90
lapse of, by death of either party, 88

by counter offer by offeror, 88

by failure to accept within given time, 88

by refusal of offeror to accept, 88

mode of, 90
revocation of,

by express intimation, 89
by implication, 89
by liability of offerer, 89
time for, 88, 89

Office (proprietary),

alienation of, 743
definition, 741
deputy, appointment of, 743
discharge of incumbent, 742
equitable patron presents, 755
reversionary, 742
tenure, conditions of, 743

Officers,

ministerial, executing order of Court or magistrate acting judicially, when
liable, 343,,

of corporation, torts of, committed in course of employment, corporation liable

^.°^' 346 .. .

unincorporated association liable for wrongful acts of its, 6

Omission,

amounting to tort, appreciable damage in fact must be caused by, 326
malicious, when amounting to tort, 335
may be both breach of contract and tort, 336
physical harm caused by intentional or negligent, liability in damages for.

Onerous property, disclaimer of, by trustee in bankruptcy, 860, 861

Option to purchase, exercise of, effect of, 1360
Order,

for account, when granted, 378

(
iio
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Order

—

contd.

interlocutory,

conditions imposed by Court granting, 376 «.

injunction by way of, for continuance or repetition of tort, 37;
mandatory injunction by way of, to prevent tort, when granted, 376 n.

when granted, 375 n.

in cases of libel, 375 n.

mandatory,
against continuance or renewal of, 400, 401
to prevent tort, when granted by Court, 376

Order and disposition, chattels corporeal, of, 969, 970
chose in action, and, 982 n.

Orphan, domicile of, 3

Outgoings paid by vendor of land until possession taken by purchaser, 188

Outlawry, effect on testamentary capacity, 1256 «.

Outlaws,

legal incapacity of, 2 '

goods of (franchise), nature of, 692
Outworker, not a " workman " under Workmen's Compensation Act, 458
Ownership. See also "Joint ownership."

act of, unjustifiable exercise of, constituting conversion, 414, 415, 416
conveyance vesting legal and equitable, in purchase, duty of vendor to execute

and procure execution of, 188

duty of purchaser to take possession so as to relieve vendor of future liabiUties

incident to, 190
of land, absence of incidents of, contract not specifically enforceable, 187 «.

rights of usque ad ccelum et ad inferos, implied in contract of sale of, 187 n.

Ownership of chattels,

acquired, how, 936
. cannot be limited, 927
liabilities of, 930
remedies for protection of, 929
successive interests in, 927, 928

Packers, lien of, 961

Pannage, right of, definition, 717
Paraphernalia, nature of, 933
Parent,

chastisement by, delegation of authority as to, to schoolmaster, 437 11.

child employed as agent, liability for acts of, 58 n.

control of, over minor's property, 1232
definition of, 1 227 n.

grand-, of deceased workman " dependants " for purposes of compensation, 462

of deceased, action by personal representatives for benefit of, 363
step-, of deceased workman " dependants " for purposes of compensation, 462
torts by child, responsibility for, 57, 58

Parliamentary privilege. See " Defamation, action of, parliamentary privilege."

Particular estate. See " Reversion," " Remainder,"
Parties to contract, 103

description of, 10

1

duty of performance by, 105

must be definite persons, 103

oral evidence admissible to identify, loi

performance due by, how determined, 105

sufficiency of description, loi

Partition. See also " Common ownership."

statutory power of, by tenant for life, 878

( III )
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Partition Act, i868, sale of land under, 1360
Partner. See also " Partnership."

access to and inspection of books of partnership by, 278
account of separate profits must be rendered to partnership by, 279
act or instrument done or executed in firm name by persons authorised bind-

ing on, 268

acting in defiance of agreement, firm not bound by, with respect to persons

having notice, 269
acts of, in ordinary course of business bind firm and other partners, 268
admission by, evidence against firm, 272
advances or payments by, beyond amount of capital subscribed, interest on,

277 . .

agefat of firm for purpose of business of partnership, 268

assignee of share of,

on dissolution of partnership, 281

position of, 280
as trustee employing trust property in partnership, 271
bankruptcy of,

determination of authority by, 285
liability of person representing himself as co-partner after, 285

benefits received by, from competing business, must be accounted for by, 280

bound to render true accounts and full information of things affecting part-

nership to any partner or representative, 279
breach of partnership agreement by; dissolution of partnership decreed on
ground of, 283

change of, continuing guarantee revoked by, 273
concurrence of, in notice of dissolution or retirement, 284
death of,

dissolution of partnership by, separate profit made after must be accounted

for, 279, 280

goods ordered before, but delivered after, 269 n.

increase of liabilities of estate after, 269 ».

death or bankruptcy of, partnership dissolved by, 281, 282

deceased, purchase-money of share of, a debt, 288

duty of, as to application of partnership property, 274
entitled to share equally in capital and profits of business, 277
estate of bankrupt, liability of, for debts contracted after bankruptcy, 284
estate of deceased

liable for debts and obligations of firm, 269
liability of, for debts contracted after death of, 284
not entitled to further profits on purchase of by continuing partners,

287—288
of outgoing, not entitled to further profit on purchase of by continuing

partners, 287—288
• of retired, liability of for debts contracted after retirement, 284

execution against partnership property for debts of, 276
expulsion of, by majority of partners, when permissible, 278
giving notice of intention, may determine partnership, when no term fixed,

278,279
incapacity of. Court may decree dissolution on ground of, 282, 283
incoming, liability of, 272
indemnification of, by firm, 277
innocent, right of, on rescission of partnership contract,

to be indemnified by persons guilty, 286, 287
to lien on surplus assets, 286
to stand in place of creditor for payments made, 286

( 112 )
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Partner

—

contd.

interest on capital subscribed by, before ascertainment of profits, 277
interest of, in partnership property,

account of, 276
appointment of receiver of, 276
charge of, 276
redemption of, by other partners, 276
sale of, 276

introduction of person as, must be with consent of all existing partners, 278
joint and several liability of,

for liabilities of firm, 357 n.

for torts, 270
.legal title of property bought with partnership funds, vests in, 275 n.

lender of capital receiving share of profit as interest not necessarily a. 265
liability of

estate of deceased, for partnership debts, when business continued in old

firm name, 271, 272
for debts and obhgations of firm, 269
for representations as to credit of another person, 350 n.

person representing himself to be, 271
to contribute to losses of business equally with other partners, 277

lunacy of, dissolution of partnership decreed on, 282
management of partnership business by, 277
misapplication of property of third person by, liability of partnership for, 270,

356, 357
misconduct of, dissolution of partnership may be decreed on, 283
notice to, how far notice to firm, 272
number of, in partnership, 266
of trustee, liability of, for breach of trust, 271
outgoing,

interest on capital of, 287
leaving capital in business, 287

when continuing partners have option to purchase share, 2S7
purchase-money of share of, a debt, 288

person receiving debt out of profits not necessarily a, 264
person receiving share of profits is not necessarily a, 264
personal liability of, on pledging credit of firm for purpose outside business,

269
pledging credit of firm for purpose outside business, firm not bound by,

269
premium paid by, when returnable on dissolution, 286

remuneration of, for acting in partnership business, 277
representation by, evidence against firm, 272
retiring, liability of,

after, 283, 284
for breach of trust by co-partner, 271 n.

before, 273
release of, by agreement, express or implied, 273

rights and obligations of, continue after dissolution to wind up, 284, 285

rights inter se, rules applicable to, 276, 277, 278

servant or agent paid according to profits, not necessarily a, 264

share of, charged for separate debt, partnership dissolved by, 282

torts of, liability of firm for, 270

trust moneys employed in business of firm with knowledge of, liability of, after

retirement, 271 n.

unauthorised acts of, when not binding on firm, 268

ex. ( 113 )
8
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Partner

—

contd.

variation of right? and duties of, by consent of all partners, express or implied,

273,274 ... . i

vendor of goodwill receiving annuity out of profits not necessarily a, 265

who may become a, 267
widow or child of deceased, receiving annuity out of profits not necessarily a, 264

wrongful act or omission by, causing loss or injury to third person, liabihty of

firm for, 356
Partnership.

,
/S« a/so " Dissolution of partnership "

; "Partner.''

affairs, right of partner to account of, 279
assets, distribution of, on dissolution, 285, 288, 289 ^ ; ,

books must be kept at place of business of partnership, 278
partner may have access to, and inspect, 278 . ,

,

business, ,,>,,,
differences connected with, may be decided by majority of partners, 278
management of, every partner may take part in, 277
nature of, cannot be changed without consent of all existing partners, 278
partner acting in, no right to remuneration for, 277

change of, effect of on liability of surety, 300
notice of, in London Gazette, 283
persons dealing with, after, 283

contract of,

avoidance of, by infant partner, 267
breach of, dissolutipn, by Court on, 283

i

rescission of, for fraud, right of innocent partner on, 286
when required to be in writing, 267

defined, 262
determination of, when no term fixed, by partner on giving notice of intention,

278, 279
existence of,

how determined, 262

not implied

by receipt of share of profits as interest on loan, 265
from co-ownership, 263
from payment of annuity out of profits to vendor of goodwill, 265
from receipt. of annuity out of profits by widow or child of deceased

,

partner, 264
from receipt of debt out of profits, 264
from remuneration of servant or agent according to profits, 264
from sharing of gross returns, 263
from sharing of profits, 264

goodwill, vendor of,

may not solicit customers of old business, 289 '

not prevented from carrying on competing business on sale of, 289
interest in land belonging to, treated as personalty, 275
land, devolution of legal estate in, 274
habihty of, for misappUcation of property of third person by partner, 356,

.357
.

-
:, '

minor in, 267
name, 262

use of, after partner's death, 271
negotiable iiistrument signed in .name of, liabihty of partner for, 63
number of partriers in', 266
of person of, unsound mind may be dissolved, 27
partners" general agents " of, 55

( "4 )
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Partnership

—

contd.

personal representative's claim to share of property, 1353
profits of land not held in, purchase of land out of, 275
prolongation of, 279

inferred from continuance of business, 279
property,

application of, 274
bought with funds of, 275

vesting of legal estate of, in partners, 275 n.

execution against, for debts of partner, 276
interest of partner in, 276
rights of partners inter se in regard to, 276, 277, 278

real estate of, passing to personal representative, 1355
relating to land, agreement to retire from, 267 n.

relation between members of company or association not a, 262, 263
share of partner in, position of assignee of, on dissolution, 280, 281
terms of, may be varied by consent of all partners, express or implied, 273,

274
winding up by Court, 285

'

Part owner,

sale of goods, contract for, by, 161

Part ownership,

existence of partnership not implied from, 263
Part payment,

earnest treated as, on performance, 136
where contract unenforceable, 99

Part performance,

acceptance of, waiver of rights by, 135
by one party, right to demand partial or entire performance from other, 1 3 5

of contract not in writing, effect of, 98—99
Passengers,

carrier of, duty of,

to exercise reasonable care and skill, 258—259
to furnish fit vehicle, 258

safety of vehicle not warranted by carrier of, 258—259
*

security of, not warranted by carrier of, 258—259
Passing off action, 1028

Pastime, customary right of, 746
'

Patent,

abuse of, 1019 n.

assignment of, I02o

Crown bound by, 1017

definition of, 1015

duration of, 1015

expired, and trade mark, 1029 n.

infringement of, 1016

account in heu of damages for, 379 «., 426
damages for, 426
injunction to prevent, 426
remedies for, 1016

threat of proceedings for, ground for action for damages and injunction,

426 n., 427 n.

lapse of, 1019

license for, 1017

licenses of right, 1018, 1019 n.

restoration of, 1019

( "5 )
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Patent

—

contd.

revocation of, loiS
" threats action " for, 1016

Patent articles, conditions of dealing may be restricted, 927
Patronage. See " Advowson."
Pauper, injury suffered by, in course of work, action for, against board of guardians

not maintainable, 343, 344.

Pawnbrokers, statutory rules affecting, 958
Payment. See aZio " Debts "

; "Part payment."
appropriation of,

by creditor of several debts, 113, 114

by debtor owing distinct debts to one person, 113
disproportionately, 114

in order of date, 114

by partner in advance of capital subscribed, interest on, T.jy

conditional, by negotiable instrument, 173—174
demand of, interest from, 117

discharge of right of action by, 1 5

1

for work done, 221, 222, 224
in advance,

innkeeper may demand, 24*4

of charge, right of carrier to, 250
of lesser sum in satisfaction of debt accrued due, debt discharged pro tantohy,

'54
.

of price and delivery of goods concurrent conditions, 168

of wages, place of, 226

tender of, 106, 107, 108, 109

conditional on giving receipt, 109

mpney debt, effect of failure to accept, 106

must be in medium authorised by law, 107
production of money on, 107

refusal on specified ground, 108—109
to one joint promisee, liability of promisor to others discharged by, 157
to one of co-trustees, 158 «.

voluntary, for another, indemnity for, 317
Payment into Court by debtor, 1050

Peerages considered as incorporeal hereditaments, 16

considered as things real, 15

Penal actions, time limit, 989
Penalty,

contract to pay, for non-performance of impossibility, amounts to mere
voluntary promise, 140

for breach of condition not enforceable, 50
illegality induced by, renders contract void, 139
injunction granted notwithstanding agreement as to, 139
larger sum on failure to pay smaller is, 138

large sum payable for breach of trivial promise of uncertain value treated as,

139 n.

not recoverable, 1 37
or liquidated damages,

decision of Court as to, with reference to intention of parties, 137
language immaterial in determination of, 138

paid to workman in respect of same injury, employer may credit, in assessing

damages under Employers' Liability Act, 1880. .452
same provision for different breaches constituting, 138
specific performance decreed notwithstanding agreement as to, 139

( "6 )
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Penalty

—

conti.

sum payable by agreement on failure to perform pecuniary obligation is, 138 «.

time limit for, 988
Pension. See " Annuity."
Perambulation of boundaries, customary right of, 747
Performance,

action for breach of contract brought before due, 121

alternative, election of, no
antecedent request or demand may be a condition to, 115

as condition precedent, 146
assignee may demand from debtor notwithstanding want of consideration, 142

by agent or servant, no
by one party, whether contract discharged by agreement subsequent to, 145
complete, waiver of, by acceptance of part, 135
conditional

on concurrence of third parties, 107

on request or demand, 115

condition precedent to demand for, 134
delay in, when time not essence of contract, 148

discharge of contract by, 144
tender equivalent to, 144

earnest

forfeited on failure of, 136

returned on failure of, 136

security for, character of, 136

treated as part payment upon, 136

enforcement of, by joint promisees, 157
failure of, 120

impossibility of,

by reason of death, 130

by reason of illness, 130

contract for personal services, notice by disabled party, 131 «.

effect of, 320 n.

inability not amounting to, 132, 133

in fact,

contract not rendered void by, 129

effect of knowledge of, 129

in part, effect of, 132

one of two alternatives, 131

after choice made, 131, 132

liability of promisor to perform other, 131

incomplete, compensation in respect of, 135

interdependent, of reciprocal promises, 134

liability for, of co-promisors, 1 54
must be complete and in terms of contracts, 105

of impossibility, bond conditioned for, 140

of contract,

by parties to it, 105

character and extent of, how determined, 105

dependent upon concurrence of party, 106

earnest given as security for, 136

impossible

in law, 129

in nature, 129

impossibility

arising from foreign law, 129

( "7 )
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Pe rforman ce

—

contd.

of contract

—

contd.

impossibility

—

contd.

known to one party only, I2g «.

of, eventual, 130

due to alteration in law, 130
intention of parties foreseen as to, 130

of, supervening, presumed intention of parties as to, 130
tender of, effect of failure to accept, 106

what amounts to, 106

,
of impossibility, contract to pay penalty on failure of, amounts to mere

voluntary promise, 140
of independent reciprocal promises, 134
of reciprocal interdependent promises, order of, determined by Court, 134, 135
part,

absence of writing, in, effect of, 98—99
acceptance of, waiver by, 135
effect of, 135

party disabling himself from, contract may be determined by, 120

party temporarily disabling himself from, contract not broken by, 120 n.

personal representatives of deceased creditor may enforce, 1 1

1

place of,

fixed by contract, 1 1

1

when creditor without the jurisdiction, 1 1

1

reasonable time for, question of fact, 112

time for, limitation of reasonable, ,148

time of,

when fixed, 112

when not fixed, must be within reasonable, 112

Perpetuities, rule against,

child en ventre, and, 25
conditions, applies to, 795
covenants for renewal, and, 616

definition, 1073
equitable interests, applies to, 751
future interests in land, 662

incorporeal hereditaments, applicable co, 672 n.

interests not within, 1076-—1077
interests subject to, 1074—1076
powers of appointment, and, 877, 1077 ,

powers to enforce charges, does not apply to, 838
qualified restriction against alienation and, 44
restrictive covenants not within, 806

trusts for animals within, 1098
Personal estate,

beneficiary must account for debts owed, 131

1

conversion of, 1356, 1357
Crown's right of administration of, 1338
devolution of, effect of domicile on, 1306
distribution of,

age and sex in relation to, 1309
creditor's right to follow assets after, 1367
local custom affecting, 1305 «.

mode of reckoning degrees of kindred, 1308
parental rights, 1308

representation in, extent of, 1307

( ,118 )
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Personal estate

—

contd.

distribution of

—

contd.

rules of, 1306-

undisposed, 1305
estate ;f>«r autre vie, when devolves as, 1312
husband's rights in wife's personalty, 1314, 1315
payment of debts out of, 1391, 1393

effect of trust or charge for, 1385
payment of legacies out of, 1374
undisposed of, payment of debts out of, 1391

Personalty,

corporation sole cannot generally acquire, 10

defined, 16

included in term "goods," 161

interest in land belonging to partnership treated as, 275
of corporation vests in Crown on dissolution, 13

of deceased person, Crown suits in respect of, barred by lapse of time, 79
recovery of, barred hy period of twenty years, 72
restraint on alienation attached to absolute ownership of, 43
unincorporated associations cannot own, 5

whether term includes choses in action, 14

Personal representative. See also " Co-representative."

action by,

for damages suffered from death of deceased, time for, 363
for trespasses committed during lifetime of deceased, 410 n.

admission of assets by, 141 8, 1419
allowance of claims and compromises by, 141

1

appropriation to meet legacies, 141

2

arrears of rent passing to, 1354
assent to devise or legacy, 1268, 1269

assignee of lease, of, duty and liabilities of, 1365

choses in action pass to, 1362

co-ownership of, 1349
damages, power to sue for, 1363
damages recovered by, for loss suffered from death of deceased, 363
definition of, 1329
distribution of assets by, after advertisement, 1390

estate pur autre vie passes to, 1353 «•

exercise of powers by, 873
fiduciary ownership of, 1349

circumstances rebutting, 1550
funeral arrangements by, 318, 1402

heirlooms and fixtures passing to, 1355
indemnity of, 141

5

limited, 14 16

restrictions on, 14:6

su'orogation by creditors, 141

7

insolvent estate administered by, 1387

inventory of estate of deceased by, 1402

investing deceased's money, no lia'oility for, 1404

lessee, of,

entering on land, personal liability of, 1365

option to purchase, how passing, 1354

lessor of, lia'oility to lessee, 1364

liability of,

limitation of, 1369
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Personal representative

—

contd.

liability of

—

contd.

for wrongful appropriation of chattels personal by deceased, 364
to complete pending contracts, 1405 n.

'

under covenants, statutory protection of, 1366
liability on death of

last surviving joint promisor passes to, 155
one joint promisor does not pass to, 155

lien of, on partnership property, 1353 n.

mismanagement of estate by, 1420

action against, 1421

money paid by mistake by, 142

1

nature of property passing to, 1353
new liabilities incurred by, 1368

of debtor, defences open to, 1 10 '

performance of contract by, no
of deceased creditor may enforce performance, in
of deceased employer liable for workmen's compensation, 456
partner, of, liability of, 209 n., 1367
partnership property, claim to share of, 1353
payment of legacies into Court by, 1413 •

personal liabiUty to strangers, 1415
personal order against, no attachment on, 1421
pledge by, setting aside ofy 1406.

power of carrying on deceased's- business, 1405
power of management of property by, 1404
power of sale, mortgage or pledge, 1406, 1407
preference by, right of, 1378, 1379
promise by, personal liability by, 141

8

property passing to, 1352
real estate of partnership passing to, I355

real estate, subject to estate or interest of, 1303
realization of assets by, 1403

extent of liability, 1403
retainer, right of, 1379
right of,

to sue felon for causing death of deceased, 363
to sue on torts committed against deceased person, 362
to sue person liable for death of deceased by any wrongful act, or default,

362, 363
.

sale by legatee as, purchaser's title, 1408, 1409
shareholder, of, liability of, 1367
survival of right of action for slander of goods to, 428
tort surviving deceased, liability of, 1363
Trustee Acts applicable to duties of, 1404
under Fatal Accidents Act, action by, 363
underlease granted by, 1410
vesting of property of deceased in^ 1349

Personal services,

contract for, specific performance of, 127
impossibihty of performance of contract for,

by reason of death, Jgo '

by reason of illness, 130
notice by party disabled, 131 K.

injunction to restrain breach of contract for, 128 n.

Person of unsound mind. See " Lunatic."

( 120 )
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Pilot, " workman," under Workmen's Compensation Act, 457
Piscary. See " Fishery, common of."

Pledge. See also " Chattels corporeal, pledge of."
of credit of firm, by partner for purpose outside business, 269
of goods, when amounting to conversion, 416
personal representative, by, setting aside of, 1406

Pledgee,

conversion of goods by, 416 k.

of goods bond fide, when guilty of conversion, 419, 420
Ploughbote. See " Estovers."
Police. See " Constable."
Police force, member of, not " workman " under Workmen's Compensation Act,
458

Policy of insurance. See also " Insurance."
life, assignability of, 305 «.

marine,

assignability of, 305 «.

names to be inserted in, 304 n.

matrimonial, 307
fraud on creditors of insured by, 307
trust created by, 307

stamp on, 304 ».

exemption of, in case of friendly societies, 304 n.

Polygamy, effect of, on niarriage, 11 72
Poor law, claims by auditors against guardians and officers, barred by period of

nine months, 73
Poor rate,

distress for, trespass ab initio on, 384 «.

irregular distress for, 533
Portion,

minor, in case of, 1282

satisfaction of, 1283

Possession,

action of ejectment against person withholding, damages for dispossession
recoverable in, 388

actual, plaintiff must prove in action of trespass to goods, 407, 408
bailee obtaining with deceit, intending to misappropriate, guilty of larceny,

409 n.

bailor of goods has sufficient, to maintain action of trespass against third

persons, 409
duty of vendor to give or tender, to buyer under contract of sale of land, 188
for statutory period, sufficient title to recover in ejectment, 389 n.

goods lost or stolen while in bailee's, trover for, 420
lien of employee dependent on, 223, 224
mere wrongdoer divested of, action of trover by, not maintainable, 418
of finder sufficient to support trespass by, against person without title, 41

1

of goods,

acquired lawfully or unlawfully, immaterial for purposes of trover, 415
agreement to give up, may be implied from part delivery, 177
carrier or bailee continuing in, on rejection by buyer, transit not ended by,

obtained by buyer, loss of lien df unpaid seller on, 176

right to, action of trover founded on, 414, 414 n.

taken by unpaid seller, stoppage in transitu by, 177, 178

of land,

by purchaser, duty of vendor to pay outgoings prior to, 189
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Possession

—

contd.

of land

—

contd.

by purchaser, to be taken on completion of purchase, igo'

duty of vendor to give on completion, 189.

entry by person entitled to; immediate, 383
extent of, for purpo;ses. of trespass, 381

obtained by forcible entry, 383
or chattels, assault or battery in defence of, justified, 434, 435, 436

delivery of, ordered by Court, 379
recovery of, by co-owner, by action in nature of ejectment, 388^ 389
person deemed to be in, since time of accrual of title, 384
person in ii«/fl«o exclusive, may bring action for trespass, 381 '

unauthorised interference with, by voluntary act, 380
of master, j i'j'i

goods left in custody of servant remain in, 408
servant acting inconsistently with, liable for trespass, 408

of servant, goods handed to servant on behalf of master in, 408
parting with, no defence to action of detinue, 424, 425
right to, whether right to bring trespass carried by, 411 k.

sufficient to support action of ejectment against mere trespasser, 390
verdict of jury influenced by, disputed by Court, 372
writ of, 579 «.

Possession of chattels, -ni oi ,to jj.

acquisition of, 921 .'rti (n> ,1'

assault or battery in defence of, 434, 435, 436 '"' '
'

deceased person, of, 924
definition of, 921
delivery of, ordered by Court, 379
finding, by, 923
landowner has, 921
liabilities of possessor, 926
loss of

, 923
personal, direct infringement of, 407
rights of possessor, 926

Post, acceptance of offer by, 90—-91 >/ .i

Pound breach, action for, 534 )lirii.'8if|
,

Power of appointment, rule against perpetuities, and, 1077 tr,

Power of attorney,

death, bankruptcy, or lunacy of donor, liability of person acting after, 241,

242
definition of, 228 ». <!al)

expressed to be irrevocable,

not revoked by act, death, marriage, lunacy or bankruptcy of donor, 242,

.243
rights of purchaser and donee under, 242, 243

irrevocable, when, 60, 242, 243
protection of persons acting on, 1 1 1

8

revocation of, > ,

by word of mouth, 240 n. ; ,
•

'1
. payment made after, in ignorance of, 241, 242 , i;

rights of third parties without notice, 60 : :

.

Prejudice, verdict of jury influenced by, set aside by Court, 372 .i-iK l>

Premises, ,0) j<i'

defect in, duty of occupier to prevent injury caused by, 332
depreciation in value of, caused by nuisance, reversioner suing for, 396
scandalous or riotous, maintenance of, a nuisance, 404
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Premium
as consideration in contract of insurance, 303
not returnable on death of master or apprentice, zi8
paid by partner, when returnable on dissolution of partnership, 286
recovery of, by creditors of insured, 307
return of, on bankruptcy of master, 219

Prescription,

absolute title under Act, 853
appendant rights cannot be claimed by, 851
common landlord, not generally against, 854
corporations by, 6

how constitution of, determined, 8

definition of, 849
disabilities, effect of, 854
good generally against Crown, 852
light, to, peculiarities of statutory, 856

. lost grant, theory of, 8;o, 851
nuisance, and right of, 395
nuisance, public, not justified by right of, 395 n.

perpetual right acquired by, 851
presumptive title under Act, 853
statutory,

definition, 852
effect of leases on, 855

Presumption,

ademption of portion legacy, of, 1282
double legacies,

against, 1274, 1275
in favour of, 1275

evidence to rebut, 1.284, 1285
legacies confined to legitimate relations, 1274
legacy to executor, 1285
of damage caused by negligence, 330
of death,

how rebutted, 4
in law, 4

purchaser of estate, 1299
satisfaction of

debt by legacy, 1281

portion, 1283

Price,

action for, by seller, for goods sold on refusal or neglect of buyer to pay,
180

breach of warranty set up in reduction of, 181

contract of sale of land conditional on ascertainment of, 184, 185

facts affecting need not be disclosed by purchaser of land, igi

fair, what is, in contract of sale of land, a question of fact, 185

in contract of sale

determined by course of dealing, 162—163

may be fixed by contract, 162—163

may be fixed in manner agreed, 162—163

of goods, 161

reasonable, what is, a question of fact, 162—163

reasonable, when buyer liable to pay, 162—163

no payment or tender of, to " unpaid seller," 173
payment of, and delivery of goods concurrent conditions, 168
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Price

—

contd.

reasonable, liability of buyer for, when goods accepted before contract

avoided in default of valuation to fix price, 163

recovery of judgment for, lien of unpaid seller not lost by, 176
•resale of goods by unpaid seller on failure of buyer to tender, within reason-

able time, 179
reserve, sale by auction subject to, 183, 192
sale of land, provisions as to, in contract of, 184

to be fixed by valuation of third party in contract of sale of land, 185

valuation by third party to fix, 163

Principal,

agent must act with strictest good faith towards and for exclusive benefit of, 231
balance due to, duty of agent in regard to, 233
bankruptcy of,

authority of agent to complete transaction by formal act not revoked by,

239 n.

contract of agency determined by, 238, 239
revocation of agent's authority by, date of, 239
transactions protected on, 239

commission paid to agent, recovery of, by, 236
death of,

contract of agency determined by, 238
effect of, on authority of agent coupled with interest, 240 n.

revocation of authority of agent by, 241 n.

damages recoverable by, for loss due to bribe to agent, 235
debts of, paid with moneys borrowed by agent in excess of authority, 317,

entitled to secret commission or bribe received by agent, 234, 235
indemnification of agent by, 237

for unlawful acts done at instance of, 237
on improper revocation of authority, 241 n.

on revocation of authority partly executed, 24:, 241 «.

insanity of, effect of, on authority of agent coupled with interest, 240 «.

money received by agent on wager recoverable by, 312
position of, in regard to sub-agent, Z3:, 231 «.

profits made by agent

belong to, 234, 235
_

in sole employ outside course of employment belong to, 235
recovery of commission paid to agent when secret profit made, 232 «.

repudiation by, of transactions with agent involving secret profit, 232
revocation of agent's authority by, 240, 241

right of set-off against creditor, surety may claim benefit of, 2g6
rights and'liabilities of, as against third parties, 243
secrets of, agent may not use against, 234
title of, agent may not dispute, 233

. Principal debtor. See also " Surety "
;
" Guarantee."

bankruptcy of,

proof by surety in, 301

whether surety discharged, 301
creditor giving time to, surety discharged by, 298
creditor taking further security from, surety not discharged by, 258
default of, liability of surety becomes primary on, 294
discharge of liabilities of, by surety, right of subrogation of creditors, remedies

on, 296
enforcement of claims against, not condition precedent to liability of surety, 294
guarantee for, 290
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Principal debtor

—

contd.

indemnification of surety by,

before default, 295
for all liability and loss incurred, 294

liability of surety cannot be more than that of, 293
liability of, to pay for costs of action by creditor against surety, 302
debt of, not accruing due, discharge of, by surety, 295
notice of default of, not condition precedent to liability of surety, 294
obligation of, to indemnify surety, 317 n.

primary and continuing liability of, under guarantee, 290
primary liability of, may be future or contingent, 290
proceedings against, by surety, 295
release of, reservation by creditor of rights against surety on, 298, 299 n.

variation of liability of, surety discharged by, 299
Principal mansion house,

alienation under Settled Land Acts, consent required, 889
definition, 888

Priorities of assignees according to priority notice of assignment to debtor, 142
Privacy, invasion of, no action for, 501 n.

right of, not recognised by law, 712
Privilege. See " Defamation, action of, privilege."

Probate,

executor must obtain, 1346
grant of,

revocation of, 1350
to executor, 1333 «.

injury committed to goods of deceased before grant of, action of trespass for,

by personal representative, 410
renunciation of, by executor, 1334
revocation of, validity of acts before, 1351

Profits,

annuity out of, receipt of, by widow and children of deceased partner, partner-

ship not implied from, 264
ascertainment of, partner not entitled to interest on capital before, 277
by agent, principal entitled to, 234, 235
included in land, 18

lender of capital receiving share of, as interest, partnership not implied from, 265
made by agent in sole employ outside course of employment belonging to

principal, 235
mesne, claimed since date of accrual of title to land, 384
of a thing defined, 18

of business,

parties entitled to share equally in, 277
sharing of, prima facie evidence of partnership, 264

of land, liability of joint tenant or tenant in common to account for amount
received in excess, 320

receipt of debt out of, partnership not implied from, 264

remuneration according to, partnership not implied from, 264

sharing of, partnership not implied from, 264

Profits 3 prendre,

definition, 714
gross, in, 680 n.

interference, substantial, with, a nuisance, 403

list of, 714, 715
_ ...

trespass to land committed in lawful exerase of, justifiable, 386

Prohibited degrees of relationship, effect of, on marriage, 11 72
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Projection, right of,

definition, 714
not for overhanging trees, 714

Promise,

abandonment of unfounded claims may be consideration for, 94
act antecedent to, 93, 94
act subsequent to, 93, 94
action on, by joint promisees, 157
breach of,

giving option to discharge contract, 147
giving rise to claim for damages, 147

by executors or administrators to answer damages must be in writing, 97, 98
consideration for, necessary in simple contract, 92

need not be of equal value with, 94
contract may contain reciprocal, gz
contract to pay penalty for non-performance of impossibility amounts to mere

voluntary, 140
contrary to course of nature no consideration, 95
gratuitous, not specifically enforceable, 127
impossible in law no consideration, 9^
in consideration of marriage must be in writing, 97, 98
new, acceptance of, in satisfaction, 151

not to be performed within a year must be in writing, 97, 98
of act compelled by law, 95
of act contrary to law, morality or public policy, 95
of payment no accord and satisfaction, 151

to answer for debt or default of another must be in writing, 97, 98
to transfer interest in land must be in writing, 97, 98

Proftiisees, joint. See " Joint promisees."

Promisor, several, 153—155
Promisors, joint. See " Joint promisors.''

Promissory note. See " Bill of exchange."

Property,

acquisition of, by child en ventre sa mere, 25
alien enemy may acquire by unilateral conveyance, 20 «.

bought with funds of partnership, 275
conveyance of, condition in rendered impossible by Act of God, 48
diminution in value of,

evidence of extent of nuisance, 392
not per se a nuisance, 392

disposal of, by married woman may require concurrence of husband, 29, 30
entrusted to person for particular purpose may be recovered before holder

parts possession with, 321

foreign corporation may acquire in England, 7
gift of, with restriction on remarriage, good, 42 «.

glass spikes placed in defence of, justifiable, 445 n.

good title to, duty of vendor to make and show, 188

married woman may acquire and dispose of, 28—29
of convict, vesting of, in administrator appointed by Court, 20, 21, 21 n.

of married woman liable in respect

of contract, 29
of tort, 29 n.

of master, protection of, by servant, 352, 353
of principal, agent must keep distinct, 233
of unincorporated association liable for wrongful acts of officers or servants,

6, 6 «.
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Property

—

contd.

partnership application of, 274
recovery of, when transferred in contemplation of illegality, 43

by claimant in minori delicto, 43
savage dog kept in defence of, whether justifiable, 445 n.

transferred in pursuance of immoral object, 41 n.

Prosecution, stifling of, for public offence, 41
Prospect, right of, not recognised by law, 712
Protection order, effect of, 1 199
Protector of settlement. See " Estate tail."

Public authorities, actions against, subject to rule of limitation, 345
Public duty,

act or neglect connected with, what constitutes, 74 «.

breach of, 529—532
neglect of, action for, barred by period of six months, 73—74

Public-house, wages may not be paid at, in, or within, 226
Public official,

purchase or sale of illegal procurement or resignation of, illegal, 41

subordinates of, torts of, personal liability for, 340
torts of,

action against, in representative capacity for, not maintainable, 340
committed by or with authority of Crown, liability to be sued for, in

private capacity, 340
Public policy,

act of forbearance contrary to, no consideration, 95
transactions contrary to,

duties imposed by law, evasion of, 41
irregular sexual connection, 41
marriage,

complete or undue restriction on, 41

procurement of, in return for reward, 41
prospective dissolution of, 41

not generally enforceable, 41
public offence, stifling of prosecution for, 41

public office,

procurement or resignation of, 41

purchase or sale of, 41

trade,

deception in matters of, 41
unreasonable restraint of, 41

Public right,

denial of, appreciable damage in fact need not be proved in action for, 326
infringement of, when action maintainable by individual for, 327, 328

Public Trustee

appointed only by settlor, 1 1 10 «.

counts as two for resignation, 1 109
executor, as, 1336
judicial trustee, may be, mi

Publishing

,

confidential information, damages and injunction for, 427
literary or artistic composition without authority, damages and injunction for,

427
. . ...

slander of goods, action for damages and injunction on, 428

Publishing of photograph, unauthorised, action for damages and injunction on, 427
Pupil, chastisement of, assault or tattery justified if committed by way of, 436

Pur autri vie, tenant, has powers of tenant for life, 885
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Purchase,

deposit on, counting as earnest, 136
in name of

child, trust not implied from, 1102 n.

stranger, trust implied from, iioi

Purchaser,

conveyance vesting legal and equitable ownership in, duty of vendor to execute

or procure execution of, 188

duty of,

to pay purchase-money and interest on execution of conveyance by vendor
and other parties, 190

to enter into proper covenants for performance of future liabilities, 191
for valuable consideration protected under Act of 1571 . . 1058
for value bond fide, definition of, 756
of goods, bona fide, when guilty of conversion, 419, 420
of goods in market overt, liability of, for conversion, 420, 420 n.

of lease bound to covenant to pay rent and perform the covenants and in-

demnify vendor against liability, 191 n.

outgoings payable by, 188

solvency of, agent for sale not answerable for, 235
Purchaser of land. See also " Sale of land."

equitable interest of, 750
in possession, tenant at will, is, 619
may require vendor to go back to good root of title, 194
occupation by, 643
liable for loss resulting from accidental injury to property after date of con-

tract, 191

Quakers. See " Society of Friends."

Quantum meruit, 214, 22t

right to recover under, 321

Quasi-contract,

breach of, consequences of, 316
definition of, 315
distinguished from contract and tort, 315 n.

enforcement of obligation arising from, by action of assumpsit under old law,

316 «•

fulfilment of obligation arising from, by specific performance, 316 «.

Quasi-entail,

barring of, 580
limitation of, 579
powers of tenant in, 581

Quasi-fee simple,

alienation of, 578
creation of, 578
executory interest in defeasance of, 579
succession to, 579

Quo warranto. See " Franchise."

Railway,

no presumption of medium filum, 778
what minerals included in sale of land to, 188

Railway company,
conditions limiting liability in respect of carriage of goods must be just and

reasonable, 257
damages recoverable from, for loss of or injury done to animals in carriage, 257
258

increased charge by, for carriage of valuable animal, 258
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Railway company

—

contd.

limitation of liability by, in respect of goods carried, 256, 257
loss of goods due to felony of servant of, 257 n.

must afford reasonable facilities for receiving, forwarding and delivering

traffic, 256
professing to act as common carrier of personal luggage of passengers, extent

of liability of, 256
proof of reasonableness of special contract of carriage by, 257
rights, privileges and liabilities as common carrier, 258
sale of goods in transit by, 966
servant of, a " workman " for purposes of employers' liability, 450
to what extent a common carrier, 255
traffic, what is, 256 n.

Rape, wife's ground for divorce, 1187
'

Rate of interest payable on judgments, 117
Ratification,

agency created by, 53
of contract by minor not enforceable, 24

Real estate. See also " Realty."

bastard cannot inherit, 1298
charge of debts upon, effect of, 1393
charge of legacies upon, 1397
conversion of, 1356, 1357
definition of, 1298 n.

descent of,

effect of local custom on, 1302

estates tail, 1301

in case of death before 1834. .1304

on failure of issue, 1301

socage interests, 1300
to half-blood, 1302

to issue, 1300
traced from purchaser, 1298, 1299

devise of, on trust, not wasting security, 1121

double title, 1299
estate pur autre vie, 1 303

inheritance of,

common law rules, 1297
local custom, 1297

legatees cannot claim on, 1374, i397i 1398

liability for mortgage or equitable lien on, 1396

option to purchase, effect on, 1360

payment of debts out of, 1392, 1393

personal representative, rights of, 1303

presumption of purchase, 1299

sale of,

by executor for payment of debts, 1409

under Partition Act, 1868. .1360

socage interests, rules of, 1297
specialty creditors, claims of, 1371

Real Property Limitation Acts. See " Adverse possession."

Realty. See also " Land," " Real Estate."

acquired by undischarged bankrupt passes to trustees, 28

chattels included in, 15

claims of Crown to, when barred by lapse of time, 79

claims to recover, barred by period of twelve years, 73

c.L. ( 129 ) 9
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Realty

—
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dignities included in, 1

5

franchises included in, 15

gift of, accompanied by restriction against marriage good, 42 n.

interests in land included in copyhold tenure, frankalmoigne, or socage, 15

leaseholds considered as, 15 k.
'

of deceased, torts to, right of personal representatives to sue on, 362
offices included in, 1

5

peerages included in, 15

public rights treated as property are, 15

restraint on alienation of, absolute, attached to transfer or creation of fee

simple or fee tail, 43
shares in companies owning interests in lands considered as, 15, 15 «.

what is, 15

Reasonable and probable cause. See " Malicious prosecution, action of."

Reasonable time for forbearance to assert a claim question of fact, 95
Receipt

by carrier for increased charge in respect of carriage of valuable goods, 254
request of, not a condition, 109
stamped, liability of person refusing to give, 109 n.

tender conditional on giving of, 109
Receipts of trustee vendors, 190 n.

Receiver. See also " Land, mortgage of."

appointment of, by way of equitable execution, 1056, 1057
effect of, 1057 n.

debenture-holders, appointment by, loio

of interest of partner in partnership property, 276
tithe rent-charge recovered by appointment of, 80 n.

Receiving order,

ascertainment of damages by judgment before date of, 367
effect of, on creditor's right to sue, 149

Recognizance.

Crown, no statutory bar to, 986
definition, 986 n.

" Reconversion," term discussed, 1361 n.

Redelivery of goods to seller after notice of stoppage in transitu, 178
Redemption by other partners of interest of partner subject to charge, 276
Re-entry

as remedy of person injured by tort, 369
, breach of condition for, 794

Registered disposition of land, necessary, when, 809
Registered land, conveyance by unregistered deed, effect of, 809
Registrar of marriages,

celebration of marriage by, 1
1 57

certificate by, 11 59—1161

prohibition of issue of, 1 1 64
licence by, 1159, 11 61

misdescription in, 1171

prohibition of issue of, 1 1 64
Reimbursement, agent entitled to, on revocation of authority.partly executed, 241
Release

by one joint promisee, liability of promisor to others discharged by, 158
unless fraudulent, 158

covenant not to sue, does not amount to, 336 «.

discharge of rights of action by, 150
of joint promisors, liability of others discharged by, 155
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Release

—

coKtd.

of joint and several promisors, liability of others discharged by, 155
of one co-tort-feasor, action against others barred by, 336
under seal,

right of action in tort may be discharged by, 368
without consideration, 368

Reliefs,

distress for, 551
liability for, 550

Religion,

choice of, for minor, 1227—1228

discretion of Court in, 1228—1229
Remainder. See also " Future interests in land."

abeyance of seisin, must not contemplate, 654 n.

alternative in fee permissible, 655
at will, 654 «.

class gifts in, 658 «.

corporation, future, cannot take in, 662
creation of, 653
definition of, 653
disseisin, must not contemplate, 654
freehold particular estate, must be, 654 «.

presumption of, 657
so-called leasehold, 654 n.

unborn person, heirs of, to, 662
vested and contingent, 653

Remainder, contingent,

copyholds in, 653 n.

executory interest, as, 657 n.

vests on happening of contingency, 653
Remainderman,

action by,

against stranger in respect of damage to inheritance, 405
against tenant of land in respect of land, 465

action of nuisance by, when maintainable, 396 n.

Remedy, election of, 139
Remuneration

of agent, 236
of servant or agent according to profit, partnership not implied from, 264

Rent, apportionment of, 622

arrears recoverable by distress or action limited to six years, 80

distress for, trespass ab initio on, 384 «.

entry on land by landlord for purpose of demanding, justifiable trespass, 385
goods distrained for, action of trover by owner against third party on, 414 n.

joint tenant or tenant in common receiving excess of, must account for,

320
purchaser of lease is bound to covenant to pay, 191 n.

title to, extinguished on expiry of period of limitation of action, 80

Rent-charge,

apportionment of, 740
arrears of, recovery of, 83

barred after twelve years, 843
definition of, 737
distress for, 738
equitable power to raise, 739
extinction of, 740

( 131 )
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Rent-charge

—

contd.

not more than six years recoverable, 843
owner cannot prevent waste, 740
redemption of, 741
statutory remedies for recovery of, 83, 738
terre-tenant liable for, 737

Rent service,

distress for, 550,

incorporeal hereditament, none in, 672 ».

liability for, 549
Replevin,

action of, for wrongful

distress, 413 n.

seizure of goods, 413
action of trespass barred by bringing of, 413

as remedy of person injured by tort, 369
triable in court baron, 691 n.

Representation as to credit of another person, when action in regard to maintain-
able, 350 «.

Representative. See " Co-representative,'' " Personal representative."
" Representatives," definition of, in relation to succession, 1308 «.

Representatives of deceased co-surety, contribution by, to surety discharging more
than proportion of principal debtor's liability, 296

^ personal, of co-promisee, rights in respect of joint loan, 157
Request, performance may be conditional on antecedent, 115

Resale of goods

by unpaid seller, 174, 179
notice to buyer of, 179
title of buyer on, 179

in exercise of right reserved by seller, rescission of pontract by, 179, 180

Rescous, action for, 534
Reserve capital, definition, 1008

Res nuUius, acquisition of property in, 936
Restitution as remedy of person injured by tort, 369
Restitution of conjugal rights,

decree for, 1179
decree of, desertion by non-compliance with, 1188

domicile in relation to, 1204
maintenance order under decree for, 1200, 1201

payments on disobedience to decree, 1180

separation deed not necessarily a bar to, 1179
settlement of property and, 1 1 80

Restraint on alienation,

absolute prohibition attaching to

transfer or creation of fee simple or fee tail, 43
personal property, 43

qualified restriction valid if not transgressing rule against perpetuities, 44
Restraint on anticipation,

effect of termination of marriage and re-marriage, 45
married woman may be subject to, 29.

may be set aside with consent of married woman, 45
rule against perpetuities, and, 1078

Retainer,

co-representative's right of, 1382
exercise of, circumstances affecting, 1380, 1381

legal and equitable assets, in, 1381
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Retainer
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personal representative, after death of, 1382
representative of minor or lunatic, by. 1382 n.

right of,

by heir, 1380 «.

by personal representative, 1379
statute-barred debts of, 1383
waiver of right of, 1382, 1383

Returns, sharing of gross, partnership not implied from, 263
Reversion. See also " Future interests in land."

aHenation of, 651
attornment of tenant, 651, 652 n.

creation of, 649
incidents of, 550, 551, 552, 650
incorporeal hereditament, when, 649
nature of, 648 «.

particular estate and, 649
severance of, 621, 622

Reversionary lease distinguished from lease of reversion, 613
Reversioner,

action by,

against stranger in respect of damage to inheritance, 405
against tenant of land in respect of waste, 405
for permanent injury to reversionary interest, 426

action of nuisance by, when maintainable, 395, 396
declaration of title of, 651

entry by, on land, to detect waste, justifiable trespass, 385
rights of, 650

Reverter, possibility of, 652
Revocation,

of authority of agent,

acted upon, 240, 241

by bankruptcy, 238, 239
date of, 239

by death, 238

by principal, 240
damages for, 240

coupled with interest, 240

form of, 240 K.

partially executed, 241

of continuing guarantee by notice to creditor, 293

of power of attorney,

by word of mouth, 240 «.

expressed to be irrevocable, 242, 243

payments made after, in cognizance of, 241, 242

Revocation of will or codicil,

alterations, by, 1248

appointments revoked by, 1249

dependent relative revocation, 1249

destruction, by, 1248

formal, 1247
joint wills, 1246

law governing, 1245

lost, 1252
marriage, by, 1246

power of, 1245
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Right,

constitutional, plaintiff deprived of, exemplary damages for, 370
local, substantial interference with, a nuisance, 403
proprietary, intentional violation of, by illegal act, liability for, 428, 429
protection of, degree of force employed in, 436

Riparian proprietor, water flowing past land of, right to user of, 403 n.

Risk

of deterioration in goods incident to transit on buyer, 171—172
of party defaulting, when delivery of goods delayed, 1.67

of seller,

goods delivered at, 171

where delivery of goods involves sea transit, 171

passing to buyer, goods perishing before, agreement avoided by, 162

seller's, goods remain at, till property in transferred to buyer, 1 67
Royal fish (franchise), nature of, 702
Salary. See also " Wages."

ranking of, in bankruptcy, 226, 227
what is, 227 n.

Sale

by co-owner, 418
Court, may be ordered by, in mortgage action, 827
deposit on, 136
personal representative, by, setting aside of, 1406
statutory power of, by tenant for life, 878

Sale of goods. See also " Market overt."

contract for,
'

avoided, if specific goods perish before risk passing to buyer, 162

by description, 165

implied condition that goods correspond with description, 165
by instalments, 170

by sample, 166, 167
conditional, 163

consideration, 161

defined, 161

delivery under, where no time fixed in, 1 68

duty of buyer to accept delivery in accordance with, 167
duty of seller to deliver in accordance with, 167
goods forming subject of,

may be existing, 1 62
may be future, 162

implications from, how negatived, 182
implied condition in, as to title of seller, 1 64
implied warranty,

free from incumbrances, 165
of peaceful possession, 165

insolvency of buyer, effect of, 174, 175, 176
meaning of " goods," 99, 100
" month " in,|means calendar month, 69
mortgage, pledge, charge, or security not included in, 183
not rescinded by unpaid seller exercising right of lien or stoppage in

transitu, 179
of value of £io or upwards, 99, 162
on valuation by third party, avoided in default, 163
part owner, by, 161

price in,

determined by course of dealing, 162—163
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Sale of goods

—

contd.

contract for

—

contd.

price in

—

contd.

may be ascertained in manner agreed, 162

—

163
may be fixed, 162—163
reasonable, when buyer liable to pay, 162—163

repudiation of,

by failure of buyer to accept delivery, 173
on breach of condition, 163
on defective delivery, 170

rescinded by resale in exercise of right reserved, 179
separate in respect of each lot at auction, 182
stipulation in, whether condition or warranty, 163, 164
valuation by third party, 163
void if specific goods perish at date of, 162
waiver of condition in, 163
warranty in, as to fitness or quality, when implied, 165—166

damages recoverable on resale on breach of contract for, 179
delivery in pursuance of contract for, when no place appointed, 112, 112 «.

part owners may contract for, 161

price of, action for, 180

may be reduced, 181

resale, 179
risk of buyer, before property transferred by si'Uer, 167
risk of seller, before property transferred to buyer, 167
"seller'' of, who is, 174
" unpaid seller," rights of, 174, 175

who is, 173
Sale of land. See also " Vendor," " Purchaser."

by auction,

particulars or conditions of sale, what must be stated in, lg^

reservation of right to bid, 192
subject to reserve price, 192

without reserve, 192
contract of, 557

avoided by failure of third party to make valuation when price conditional

on, 185

between part owners, 184

conditional on ascertainment of price, 184, 185

creation of interest in, 192

does not include agreement to create mortgage, 193
duties of purchaser under, 189, 190, 191

duty of vendor
to comply with all proper requisitions on title made by purchaser, 193
to deliver abstract of title to purchaser, 193

to disclose facts beyond title, doubtful, 39 k.

to enter into proper covenants for title and other usual covenants, 189

to execute or procure execution of proper conveyance under, 188

to give or tender possession to purchaser, 1 88

to hand over the deeds to purchaser on completion, 188, 189

to make and show good title under, 188, 193

to take reasonable care of property and pay outgoings until purchaser

takes possession, 189

implied condition and warranty as to good title in, 185, 186

implied undertaking by vendor

for right of access, 187
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Sale of land

—

contd.

contract of

—

contd. '

implied undertaking by vendor

—

conti.

to convey free from incumbrances, 1 86

to convey freehold estate of fee simple, i86

to convey whole interest in land, i86

to disclose defects in title, i86

Ithplied undertakings by vendor do not arise when circumstances negativ-

ing known to purchaser, 187

impUed undertaking, rights of ownership «sy«e ad ccelum et ad inferos,

189
interest on lien for return of deposit under, iig

interest on lien of unpaid vendor, 119

interest on purchase-money under, 1 19
must not contain terms contrary to law, 185
" open," 185

price in,

provisions as to, 184

to be fixed by valuation of third party, 185

valuation of third party to determine, prevented by party to contract,

185 K.

what is fair a question of fact, 185

purchaser under, need not disclose facts which might affect price,

191

requirements of, 184

rights of purchaser under, as to commencement of title, 193, 194
to railway company under the Railways Clauses Consolidation Act, 1845,

minerals not included in, 187, 188

to undertakers under Waterworks Clauses Consolidation Act, 1847,

minerals not included in, 187, 188

what is, 184

when enforceable, 184
under execution, 863 n.

under Partition Act, 1868. .1360

Salvage, indemnity for, 324, 325
Sample, .

-

sale by, 165, 166, 167
description and, 165, 166, 167

Satisfaction. See " Accord and satisfaction.''

Satisfaction (equitable doctrine). See also "Legacy," " Ademption."
debts, of, by legacies, 1281

legacies, of, by advances, 1284, 1285

portions, of, by advances, 1283

Satisfied term,

cesser of, 637
definition of, 637, 638 «.

Schoolmaster, chastisement by, extent and nature of authority as to, 437 «.

Set. fa. See "Franchise."

Scienter, proof of, to make person keeping dog liable for damage committed by
it, 359, 360

Scotland, judgments of superior Courts of, effect of registration of, 323 n.

Scrip, nature of, 1014

Sea, carriage by. See " Carriage.''

Sea-fishing service,

apprentice in, " workman " under Workmen's Compensation Act, 457
apprentice to, 220
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Seal,

agreement in discharge of contract after performance by one party must be
under, 145

corporations enter into contracts or execute conveyances through common, 10

promise to lend goods must be under, 198
specialty contract requires, 96
want of, when requisite, effect of, 96

Seaman,
industrial diseases in Workmen's Compensation Act not applicable to, 458 n.
" workman " under Workmen's Compensation Act, 457

Sea service,

apprentice to, 220
" workman " under Workmen's Compensation Act, 457

Search warrant, maUcious prosecution, will not found action of, 491
Secretary of State, by-law approved by, under Act of Parliament, not defective

for purposes of employers' liability, 448 n.

Secret profit

by agent, 232
recovery of, by principal, 232 n.

Securities

deposited as cover by party to wager, recovery of, 310, 311
for gambling debts, 313
for money, Jl. fa., may be seized under, 1055

Seduction

defined, 464
vindictive damages for, 370

Seduction, action for,

bankruptcy, not affected by, 468
by whom maintainable, 464
character of woman debauched, 469
collusion by plaintiff, 467
damages in, 468, 469
debauching, proof of, during service, essential element in, 465
development of, 464 «.

only by employer, 465
pregnancy or illness, proof of, during service essential element in,

465
service, what is, 467

when presumed, 466
trustee in bankruptcy, does not pass to, 467
where service colourable, 466

Seignory,

definition of, 650
escheat and, 650

Seisin, abeyance of,

contemplated, makes remainder void, 654 n.

fatal at common law, 663 n.

incorporeal hereditaments, none in, 672 «., 673 n.

statute, now possible under, 663

Seizure, unlawful, of chattels, assault or battery to prevent justified^ 435
Self-defence,

amount of force employed in justifiable, 82

assault or battery justified on ground of, when, 434
Separation, agreement for, before marriage, 11 80

Separation order,

effect of, 1
1
98
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Separation order

—

contd.

grounds for, 1197, 1198

payments by husband to wife under, 11 98

Sequestration, writ of, may be registered, 864
Servant. See also " Master," " Service."

acting inconsistently with possession of master, liability of, for trespass to

goods, 408
authority to pledge credit of master when presiding over houseliold, 57
betrayal of confidence by, 210
common employment, doctrine of, 58, 58 n.

conduct of, within course of employment,
question of fact, when, 353
rules for determination of, 352

control exercised by master, over work done by,

evidence of, 351
question of fact, 351

damages for betrayal of confidence by, 210
death of, contract of service determined by, 214
deduction from wages of, for sickness or incapacity, 213
discretion given to, wrongfully exercised, liability of master for, 352
dismissal of,

,

.

,

for prolonged incapacity through sickness or other cause, 213
without notice or wages, when justified, 212, 213

domestic or menial, determination of engagement of, 211, 2I2
duties of, 211

earnings of, right of master to, 209
as against third parties, 209

engaged for skilled labour, liability of, 209—210
food of, whether master liable to provide, 208 n.

goods handed to, on behalf of master by third person, in whose possession,

408
goods of master left in custody of, remain in possession of master, 408
in husbandry considered as " workman," 225, 449, 450
injunction to restrain betrayal of confidence by, 2io . ,

may be general or particular, 352
medicine or medical attendance for, master cannot charge for, 213
" menial," who is, 212 n.

misconduct of, justifying dismissal, what is, a question of fact, 213 n.

no right to medical attendance or medicine unless agreed upon, 208
not entitled to compensation for loss of board, 212 n.

of contractor, employer and independent contractor liable for wrongful acts

°*' 355 n.

of corporation, torts of, committed in course of employment, liability of cor-

poration for, 346
of gratuitous carrier not exercising reasonable care, liability for, 259
of railway or canal company, goods losti through felony of, 257 «.

payment for services rendered by, up to determination of contract by death of

master, 214 b.

performance of contract by, 1 10

protection of master's property within course of employment of, 352, 353
railway, a " workman " for purposes of employers' liability, 450
reasonable reward for services of, when no wages agreed upon, 208

remuneration of, according to profits, partnership not implied from, 264
representatives of, entitled to payment on death of master, 214 «.

retainer of, 208

right of, to wages, 208
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Servant

—

conti.

right to be indemnified by master, 210
soliciting customers of former master, when liable for, zio «.•

testimonial to character of, need not be given by master, zog
tortious conduct of, forbidden by master, no defence to action against master,

350,351
tort of, breaking connection with master, 353

committed in course of employment, liability of master for, 58, 350,

. 351 .. .

unmcorporated association liable for wrongful acts of its, 6

unlawful act by, in bondfide mistaken belief of authority of master, 352
who is, for purpose of ascertaining liability of master in tort, 351
wrongful dismissal of,

right to damages for, 214
right to recover on quantum meruit, 214

wrongfully quitting service without notice, 213
Service. See also " Master," " Servant."

contract of,

and Workmen's Compensation Act, 457
defined, 207
determined by death of either party, 214
duration, 2 1

1

agreement to pay periodical wages not conclusive as to, 21 r

not determined by bankruptcy of master, 215

not presumed from domestic relationship, 207
from fact of service, 207

when required to be in writing, 207—208

duty of servant to enter into, and continue in for time agreed, 209
gratuitous,

determinable without notice, 215

governed by law affecting contract of, 215

promise of, not under seal, cannot be enforced, 215

seduction of woman in defendant's, 465
Services, action for deprivation of,

apprentice, may be applied to, 475
child, may be applied to, 475 «.

death, not for, except by statute, 477
essential features, 474
" harbouring," 474
history of, 475 n.

not necessary to prove knowledge, 474
physical injury, by, 476
trade dispute, not in, 478

Set-off

by surety against creditor, 296

not to be deducted from tender, 109

Settled land, definition of, for purposes of Acts, 8S1

Settled Land Acts,

capital moneys
arising under, 893
employment of, 893, 894, 895

improvements,
list of, 896
payment for, 894
scheme of, 895

incumbrances, discharge of, 893
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Settled Land Acts

—

contd.

investments of capital moneys, 893
statutory powers under,

are fiduciary, 887
cannot be excluded, 886

inalienable, 886
may not be delegated, 887
when consent required, 888, 889

trustees for purposes of, who are, 891, 892
university, powers under, 911

SettleiHent,

compound, definition of, 882
definition of, for purposes of Settled Land Acts, 881

executory, when void in bankruptcy, 1069, 1070 «.

fraudulent. See " Alienation."

inter vivos, " failure of purposes,'' ambiguity of expression, 1359 "•

marriage

by minors with approval of Court, 23, 24
enforcement by children of covenants in, 104, 104 «.

pre-nuptial, a bar to dower, 1322
" protector of

"

defined, 30 «.

who may be, 30, 30 n.

variations of, after divorce, 1202
void, and sub-purchasers, in bankruptcy, 1070
voluntary,

for purposes of Bankruptcy Act, 1068, 1069
void in bankruptcy, 1067
voidable in bankruptcy, 1067

wife's property after divorce, of, 1 202
Several pasture, nature of, 716
Several promisors. See " Co-promisors."

Severance of reversion. See also " Incorporeal hereditaments."
effect of, on conditions, 796

Share (in company),
certificate of, 1004 n.

deferred, definition, 1002

deferred, must be dated in prospectus, 1002
definition, 1000

forfeiture of, for non-payment of calls, 1006
fully paid, what, 1000

lien for calls, 1006
personal estate, is, looo
preferred, definition, 1002
registered, must be, 1000 -

title to, evidenced by register, 1004
transferable, not, after call made, 1005
transfer, blank, effect of, 1005
transfer of, when void in liquidation, 1071

Share warrant, bearer, may be issued to, 1002 n.

Shelley's Case, rule in,

copyholds, applicable to, 659
equitable interests in land, applies to, 751 «.

,
incorporeal hereditaments, and, 672 «.

interests of different nature, 659
intervening interests, 659 n.
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Shelley's Case—contd.

leaseholds, no application to, 659
stated, 658, 659
test of application, 659, 660 n.

Sheriff, trespass to goods seized by, action for, maintainable, 410
Ship,

alien cannot acquire or hold share in British, 30, 974
bills of sale of, 942
British subject reacquiring nationality cannot hold shares in British, 30
damage caused to, by collision at sea, fule applicable as to, 334 «.

denizen, conditions for holding shares in British, 30
injuries caused by defect in, liability of inviter as to, 332 n.

master of, whether carrier or agent, 177
naturalised foreigner cannot hold shares in British, 30
owner of, carrying goods, liable as common carrier, 260—261

supplier of, liability of, as inviter, 355
Shipmaster " general agent " for employers, 55
Signature

not essential in specialty contracts, 96 n.

printed name may be sufficient, loi

sufficiency of, where several documents constitute contract, loi

Signs, intention declared by, 32
Simony. See also " Advowson.''

effect of, 865
Sister,

half-, of deceased workman " dependant " for purposes of compensation, 462
of deceased workman " dependant " for purposes of compensation, 462

Skill,

absence of, amounting to negligence, 329
contract involving personal; cannot be performed by servant or agent, 1 10

degree of, required of defendant in general, 331
exercise of,

and care, rules applicable for, 331, 332, 333
by agent, 230, 230 n.

by carrier of passengers, 258, 259
by gratuitous agent, 230 n.

by person professing special, 331
in performance of particular work, liability of employer, 354, 355

personal negligence of employer in associating employee with persons of less

than ordinary, 449
Slander. See also " Defamation, action for.''

actionable per se, 503—504
appreciable damage in fact need not be proved in action for, 326

claim for, barred by period of two years, 73
definition of, 500

of chattels personal, or title to, liabiUty of person publishing to action for

damages and injunction, 428

of title,

proof of malice in action for, effect of, 335
to property in land, action in respect of, 406

of women, imputation of unchastity, 504

words written or spoken in course of judicial proceeding, 342
Smoke, right of passage for, 707 «.

Socage,

interest in land held by, included in realty, 15

reversion of, to heir of donor on dissolution of corporation, 13
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Society of Friends, marriage rites of, 1155, 1158

Sodomy,
judicial separation granted for, 1193
wife's ground for divorce, 1187

Soil,

abstracting silt from, right to take percolating water does not cover, 403 «.

buildings affixed to, included in land, 17

trees and other vegetation actually growing in, included in land, 17

Solicitors,

lien of, 961
sale to, of subject-matter of litigation unenforceable, 41

Special agent. See " Agent."

Special Ucence, marriage by, 11 58

Specialty contract. See " Contract."

Specific performance,

absence of writing, when no defence to action for, 98—99
breach of contract, when decreed on, 125

decreed though penalty or liquidated damages provided for, 139
discretion of Court as to, 126

gratuitous promise not enforceable by, 127

contracts determinable by will not enforceable by, 127

infant cannot obtain decree for contract entered into by him, 128

movables, of contracts relating to, not decreed, 125

not decreed of contract to lend or borrow money, 201

of contract for personal service, 127

of sale of land where incidents of ownership absent, 187 n.

to buUd, when decreed, izf n.

to create or transfer interests in land, 12J
to deliver specific or ascertained goods, 125

of marriage articles, 125
'

of specialty contract without consideration not decreed on breach, 96
of transaction entered into by mistake not decreed, 37, 38

quasi-contractual obligation, whether enforceable by, 316 n.

refused, when, 126, 127
Spes successionis, assignment of, 941
Sporting, rights of,

carry right to protect, 723
list, 722
overloading with game, 723
powers of servient owner, 723

Staging, injury caused by defect in, liability of inviter as to, 332 n.

Stake, recovery of,

from other party, 310
from stakeholder, 310, 320

Stakeholder,

money deposited with, 310
money or goods deposited with, to abide event of transaction, recovery of,

320, 321

payment by, to winner of wager, 310
Stamps

on policies of insurance, 304 n.

exemption of, in case of friendly societies, 304 n.

receipt for £2 or upwards must contain a due, 109 n.

Star Chamber influence on action for defamation, 501—503 n.

State, foreign, action of tort in respect of act authorised or ratified by British

Government not maintainable by, in England, 340
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Statute,

absolute duty imposed on employer by, not discharged by employment of inde-
pendent contractor, 354

act or omission under, as justification for nuisance, 393
claims under, barred by period of six months, 73—74
duties under. See " Statutory duties."
money payable by, enforcement of obligation as to, by action, 323, 324
moneys given under, action for, barred by period of two years, 73

Statute of Frauds, administration of estates and, 1383
Statutes of limitation,

administration of estates and, 1383 «., 1386 .

devisee in trust cannot prevent running of, 1385
enlarged when debts charged on realty, 1386
plea of, by one of co-represeijtatives, effect of, 1383
time from which period runs, 1386

Statutory duty, breach of,

liability for physical harm caused in, 445
mandamus for, 328 «.

when action maintainable by individual for, 328
Stock,

certificate of, 1004 n.

differences between, and shares, 1003

shares may be converted into, 1003
title to, evidenced by register, 1004
transfer, blank, effect of, 1005

Stockbrokers, lien of, 96

1

Stock Exchange, wagering transactions on, 313
Stock warrant, bearer, may be issued to, 1004
Stolen goods, restitution of, 946
Stop order, nature of, 1056 «.

Stoppage of goods in transitu

by unpaid seller, 174
after dealings by buyer, 178

after part delivery, 177
contract not rescinded by, 179
giving notice of claim to carrier or bailee, 177, 178

notice of, 177, 178

redelivery after, according to directions, 177, 178

right, how exercised, 177
taking actual possession, 177, 178

resale of goods after exercise of right of, 179
unpaid seller's right not affected by sale or other disposition of goods by buyer,

178
. .

Stranger may take under indenture, 812

Stray (franchise),

definition, 698
rights of, 698, 699 ,

Sub-agent,

agent generally liable for acts of, 231

principal generally not liable for acts of, 231, 231 «.

Sub-contractor, when compensation to workmen for injury payable by, 460, 461

Sub-mortgage. See " Land, mortgage of, transfer, effect of."

Sub-purchaser entitled to plead vendor's title, 757
Subrogation,

doctrine of, 23 n.

of creditor's remedies, right of surety to, 296
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Subrogation

—

contd.

of insurer to remedies of insured, 306, 307
of lenders of money to minors, 23, 23 «.

Subsoil,

interference with possession of, action of trespass for, 381
presumed to be vested in occupier of surface, 777

Succession., See " Intestate succession," " Personal estate," " Real estate."

Sufferance, tenant at,

alienation by, 763
definition, 762
distress by, 763 n.

profits, no right to, 762
rent not claimable from, 763
tenant at will, becomes, on acceptance of rent, 763
trespass, may bring, 762
trespasser, not a, 762
use and occupation, liable for, 763
waste by, 764

Suicide, assault or battery to prevent commission of^ justifiable, 437
Sundays, when excluded from computation of time, 68

Superintendent registrar of marriages. See " Registrar of marriages.''

Support, right of,

chattels, may extend to, 713
easement, may be, 713
natural right of property, 713

Surety. See also " Principal debtor," " Guarantee."

action against, by creditor, 302
action by, against principal debtor, parties to, 295 n.

continuing guarantee revoked by, on notice to creditor, 293
contribution due to,

by co-sureties, can only be in respect of money paid, 297
released co-surety, 301 k.

co-sureties, when, 296
death of,

effect of, on continuing guarantee, 300
on liability of co-surety, 300

notice to creditor of, 300
debt discharged by, before accruing due, effect of, 295
discharge of,

by abandonment of security by creditor, 300
by creditor giving principal debtor time, 298
by extinction of debt, 298
by prejudicial act or omission of creditor, 299
by release of co-sureties, when, 301
by variation of liability of principal debtor or co-surety, 299
not by bankruptcy of principal debtor, 301

creditor merely taking additional security fjom debtor, 298
forbearance of creditor to sue, 298

disclosure by creditor to, 293
enforcement of claim by creditor not condition precedent of liability of, Z94
entitled pro rata to security held by co-surety, 297, 298
entitled to full information, 292
indemnity by, on subrogation of creditor's rights to, 296
indemnification of,

by principal debtor before default, 295
by principal debtor for all liability and loss incurred, 294
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Surety

—

contd.

interest on money paid by, ii8

liability of,

becomes primary on default of debtor, 294
cannot be more than that of principal debtor, 293
extent of, determined by contract of guarantee, 293
how affected by change in firm, 300

limited guarantee by, construction of, 293, 294
misrepresentation to, or concealment from, of material facts, 292
notice to, of default of principal debtor not condition precedent of liability, 294
payment by, on account of principal debt, 295 w.

payment to, cannot be insisted upon when creditor's claim not satisfied by,

personal discharge of, property given as security discharged by, 3C0 n.

proceedings by, against co-surety, 297
against principal debtor, 295
in name of creditor, 296

proof by, in bankruptcy of principal debtor or co-surety, 301

remedies of, 295
reservation by creditor of rights against,

effect of, 298, 299
on release of principal debtor, 298, 299 n.

right of,

set-off against creditor, 296
to subrogation of creditor's remedies, 296

under guarantee, 290
Surrender, statutory power to accept, by tenant for life, 879
Swans, cygnets, ownership of, 937

Tacking. See " Land, mortgage of," " Priorities."

Tacking, doctrine of, applicable to chattels, 959
Tenancy, effect of, on period of limitation, 78

Tenancy " from year to year." See " Yearly tenancy."

Tenancy, joint. See " Joint tenancy."

Tenant,
bankrupt, limitation of distraint on, 81

giving notice to quit, for nuisance, reversioner suing, 395, 396

reversioner or remainderman may bring action against in respect of waste

4°5
Tenant after possibility. See also "Estate tail."

has powers of tenant for life, 885

Tenant at will,

period of limitation of action against, 78

trespass to land in occupation of, suit by, in respect of, 382

Tenant by curtesy, rights and liabiliti.es of, 1314

Tenant for life,

assignment of estate of, 883

dealings with, under Settled Land Acts, 889

definition of, for Settled Land Acts, 883

notices by, 891

persons having powers of, 884—886

statutory powers of, 878—896

Tenant for years. See also " Estate for years."

determinable on life, has powers of tenant for life, 885

period for limitation of action against, where no lease, 78
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Tenant in common, excess of rents or profits received by, liability to account for,

320
_

'\
'

Tenant in fee simple, has powers of tenant for life, when, 885

Tenant in tail (male, etc.). See also " Estate tail."

has powers of tenant for life, 885

leases by, under Fines and Recoveries Act, 897
Tender,

conditional on creditor giving receipt, not a good, 109

defence to action for non-payment, when, 107

equivalent to performance in discharge of contract, 144
interest does not accrue after, 108

interest upon debt'must be included in, 108

less amount of set-off, 109
maimer of, 106 -' '

of Bank of England notes, 107—108 n.

of cheque on banker, 108 «.

of country bank-notes, lo8 n.

of current coin of United Kingdom, 107—108 «.

of delivery of goods must be made at reasonable hour, 113, 1 69
of more than amount due, effect of, 108

of payment, 106—-109

must be in medium authorized by law, 107

of money debt in performance of contract, 106

production of money on, 107

of performance, "

must be complete, 106

must be unconditional, 106 •
-'

of contract, effect of failure to accept, 106

refusal of, on specified ground, 108—109
time of, 106

fixed, 112

without payments of money debt" no discharge, 107
Terre-tenant, who is, 738
Testament. 5ee " Will." vr

,

Testamentary -disposition, Act of 1571 not within, 1058
Testimonial to character need not be given by master to servant, 209
Thing,

_ _

'

definition of, 15

requiring special care to prevent injury to persons, duty of person keeping or

using, 333
Things in action not included in term "goods," 161

Things personal. See " Personalty."

Things real. See " Realty."

Thirlage, customary right of, 747
Threat ,

declaration of intention induced by, revocable, 34
of legal action, money paid or act done under, 317
of proceedings for infringement of patent,

action for damages and injunction in respect of, Bond fides no defence to,

428 n.

ground for damages and injunction, 426 «., 427 n.

Threats action. See " Design " and " i^atent."

Timber,
cutting by mortgagee. See " Land, mortgage of, timber."
not included in sale of copyhold land, 187 «.

power to cut under Settled Land Acts, consent required. 888
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Timber

—

contd.

statutory power of tenant for life to cut, 879
Time,

agreed, duty of borrower to restore thing lent within, 199
calculating periods of, fraction of day not taken into account, 67
calendar month, mode of reckoning in, 70
comprised in, currency of period, 70
condition as to, redemption of mortgage not prevented by, 49
essence of contract, when, 49, 113, 148

expiring on Sunday or holiday, act may be done on next business day,

68

for action by personal representatives of deceased for damages suffered from

death of deceased, 363
for performance of contract, notice limiting, 148
" half year " means six calendar months, 70
leap year, 70
legal day defined, 67
lender of goods may demand return at any, 200
means Greenwich mean time, 67 «.
" month " construed as

lunar in legal matters, 69
calendar, when, 69

of accomplishment of judicial act, 67
of delivery of goods

in possession of third person, 169

where no time fixed in contract, 168

of performance of contract,

when not fixed, 112

performance of contract within fixed, 112

priority of acts or events occurring on same day, 67
reasonable,

common carrier must deliver goods within, 250—251

discharge of contract on failure to perform within, 148

duty of borrower of goods to restore thing lent within, 199
hirer must return thing hired within, when no time fixed for expiration

of hiring, 196

what is a question of fact, ii2, 148
" six months " notice extends over two customary quarters, 70

stipulations as to,

effect of unreasonable delay in fulfilment of, 49
when construed as conditions, 48, 49
when time essence of contract, presumed agreement as to, 48, 49

Sunday included generally in period of, 68
" twelve months " means twelve calendar months, 70

when Act of Parliament becomes operative, 68

year, 70
Tithe rent-charge,

arrears, only two years' recoverable, 80, 848 «.

definition, 731
distress for, 733
extraordinary, 734
merger of, not presumed, 735
owner liable for, 732
recovery, method of, 80 «., 732
redemption of, 736
remission of, hy Court, 733
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Thhes,
commutation of, 732
nature of, 73

1

presuniption of modus or release, 731
Title,

abstract of,

delivery of, complete, 191

verification of by vendor, 193
commencement of, 193
covenant for, implied from use of appropriate words, 1 89 «.

deeds,

carrier's liability in respect of, 252
deposit of, as security, 206

duty of vendor to hand over to purchaser on completion, 189
retained by vendor, covenant or acknowledgment as to, 189
right of purchaser to, on completion, i8g

defect in, disclosure of by vendor, 186

express covenants for, not inserted, 189 n.

finder may bring trespass against person without, 41

1

good, what is, 193
in contract of sale of land, implied warranty as to, 186

of buyer of goods, on resale by unpaid seller, 179
of finder of chattel, to maintain trover for, 424
of plaintiff in action of detinue, 423
relation back of, to date of conversion, sufficient to maintain trover, 417
sort of, 194
sufficient in action for ejectment, if possession for statutory period, 389 n.

to goods, document, effect of transfer of, 178
to land, duty of Vendor to make and show good, 188, 193
trespasser to land may justify trespass by setting up own, but not third

party's, 384
Toll (market). See " Fairs and markets."

Toll (franchise). See also " Fairs and markets," " Ferry," etc.

mill, 697 K.

,

thorough, 696
traverse, 697
turn, 697

Tort,

act committing more than one,

right of plaintiff to sue separately for each, 373
separate rights of damages fpr, 373

act or omission

amounting to, may also be breach of contract, 336
giving rise to action for, must be intentional or negligent, 329, 329 n.

induced by malicious or improper motives, when amounting to, 335
action of, assignment of,

by liquidator of company, 365
by trustee in bankruptcy to stranger, 365
consent as defence to, 446 n.

founded on negligence, will not succeed when damage caused by contri-

butory negligence, 333
in respect of act authorized by British Crown, not maintainable in England,
by foreign State or ahen, 340

affecting

business or property of corporation, action by corporation for, 346
land situate out of England, action for not maintainable in England, 339
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affecting—co«<(f.
person or movables committed out of England, when action for main-

tainable in England, 339
personal reputation of members, action by corporation not maintainable

for, 346
ante-nuptial, of wife, liability of husband for, 58
apprehended, injunction to restrain, when granted, 374

no damages awarded for, 373
assignment of action of, 365
between husband and wife, 348, 349
by child, responsibility of parent for, 57, 58
by married woman, 28—29

liability in respect of, 29
of husband for, 57

by persons of unsound mind, liability for, 26, 347
by stranger in respect of common property, action by co-owner for, without

joinder of other co-owners, 349
choice of remedies when act or omission amounting to, also breach of con-

tract, 336
claim

arising out of contract cannot be converted into claim in, to make minor
liable, 347 n.

under Lands Clauses Consolidation Act, 1845, •"" ^ claim to recover

damages for, 366
committed in insulting manner, vindictive damages for, 370
conduct of person committing, high-handed and illegal, ground for injunction,

37.5

continuance or repetition of,

causing irreparable loss, ground for injunction, 374
interfering with proprietary right of plaintiff, ground for injunction,

374
continuing,

assessment of damages for, 372
fresh cause of action de die in diem, 372

damage caused by, must be " reasonable and probable " consequence of defen-

dant's conduct, 327
damages,

bankrupt's right to recover, when passing to trustee, 366

in action of,

amount of, a question of fact, 369
estimate of, 371
measure of, 369
nominal or contemptuous, when awarded, 370
vindictive or exemplary, when awarded, 370

right to recover, cannot be transferred by voluntary assignment, 365
death of

party injured by, right of personal representative to sue on, 362

person committing,

action against personal representative when maintainable, 364, 365
extinguishment of liability by, 364

defence of statutory authority to action of, construction of powers on, 344
defendant asserting right to repeat or intention of repeating, ground for

injunction, 375
defined, 326
deprivation of constitutional right, amounting to vindictive damages for, 370
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feasors,

independent,

injunction against continuance or repetition of acts by, 337
separate liability for damages, 337

joint (' CO '),

contribution amongst, 336, 337
judgment obtained against one, action against others barred by, 336
liability of each for whole loss suffered, 336
no right of contribution amongst, 270 «.

release of one by party injured, action against others barred by, 336
who are, 337

felonious' act may give rise to action of, 338
fraudulent representation by minor, liability of, in, 347, 348
husband cannot sue wife in, 348, 349
injunction

for commission, continuance or repetition of, when granted, 374
for continuance or repetition of, when granted by way of interlocutory

order, 375 n.

to prevent,

commission, continuance or repetition of, grounds for, 374—375
damages in lieu of,

when awarded by Court, 377
when not awarded, 378

mandatory,
by way of interlocutory order, when granted, 376 n.

definition, 376
prohibitory, 376

in respect of

goods and chattels committed during life-time of deceased person, right ot

personal representative to sue on, 362
land, 465, 406

joint and several liability of partners for, 270
liability

for, discharge of,

by accord and satisfaction, 368, 368 n.

by release under seal, 368
for, extinguished by death of person injured, 362
in, cannot be transferred by voluntary assignment, 366
in, not extinguished by bankruptcy of wrongdoer, 367
of minor for, 25

loss

arising from single, including prospective loss, must be recovered in same
action, 372, 373

caused by present and continuous, ground for injunction, 375
malicious or high-handed conduct, vindictive damages for, 370
rnaster's liability in, ascertainment of, 1351

mental capacity essential to liabihty for, 347
minors liable for, 347
negligence of

act of omission giving rise to action for, what amounts to, 329
trustees and executors, does not give rise to action of, 335 n.

new loss amounting to new, 373
of another, authorized or ratified

by corporation, liability for, 350
liability for, of agent, 350
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of Colonial Governor, action for,

can be brought in Colonial or English Court, 341
defences available in, 341

of coroner, in course of judicial duties, action for, not maintainable, 342 «.

of Crown, no proceedings can be taken for, 340
of foreign ruler, action for, when maintainable, 341
of independent contractor, liabihty of employer for, 59
of judge,

in judicial capacity, action for, not maintainable through malicious, 342
with inferior or limited jurisdiction, committed in excess of jurisdiction,

liability for, 342
of magistrate in course of judicial duties, action for, not maintainable, 342 n.

of married woman,
committed before or during marriage, action for, maintainable without

joinder of husband, 348
damages recovered against in action for, payable out of separate property,

348
of minor,

by wrongful detention of goods under contract repudiated or determined, 347
indirectly connected with contract, 347

of ofKcers or servants of corporation, committed in course of employment,
liability of corporation for, 346

of partner, liability of firm for, 270, 356
of public officials

committed by or with authority of Crown, liability to sue for in private

capacity, 340
or subordinates, action against in representative capacity for, not main-

tainable, 340
of servant,

after property of master out of danger, master not responsible for, 353
breaking connection with master, 353
committed in course of employment, liability of master for, 350, 351
of Crown, personal liability for, at common law, 341 n.

when committed for own ends, not within " course of employment," 353
whether master liable for, 58

with two masters, liability of one for, 352 «.

of special agents, liability of employer to third parties, 59
of subordinates of public officials, when public officials personally liable for, 340
of trade union, action for, not maintainable, 344
of wife, committed before and during marriage, liability of husband for, 356
person committing, under control of another, evidence of, 351

personal, right to sue on, remains in bankrupt, 367
persons committing, withovit common design, several liability for damages, 337
quasi-contract distinguished from, 315 «.

reasonable apprehension of continuance or repetition o), injunction for, when
granted, 374

remedies of person injured by,

abatement, 369
account, 369
action for pecuniary damages, 369
distress, 369
penalties, 369
re-entry, 369
replevin, 369
restitution, 369
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repetition of, necessitating incessant series of actions for prevention, ground for

injunction, 375
right to recover damages for, cannot be transferred by voluntary assignment,

365.
seduction or brutal conduct amounting to, vindictive damages for, 370
to property, right of bankrupt to sue on, passes to trustee, 367
waiver of,

in action for deprivation of services, 476
money or proceeds of goods obtained by force or fraud, 319

Trade,

deception of public in matters of, illegal, 41
unreasonable restraint' of , illegal, 41

Trade competition, defence to action of conspiracy, 484
Trade dispute, .

defence to action, when, 478, 480, 485
. what is, 480 «., 485 '

Trade mark,
definition, 1024
form of, 1024
infringement of, injunction for, order for account obtained as ancillary to, 378
invented word, 1025

lapse of, 1025 «.

own name, does not prevent use of, ioz6

registered, infringement of,

account in Ireu of damages for, 426
damages for, 426
injunction to prevent, 426

registration of, 1094
registration, renewal of, 1025
registration under Part B., 1025 n.

removal of, from register, 1026

rights of proprietor, 1025

transfer of, 1027
unregistered, 1027, 1028

protection of, 427 n.

validity of, 1025 n.

Trade union,

liability for wrongful acts of officers or ssrvants, 6 «.

torts of, action for, not maintainable, 344
Trading companies, dissolution of, 13 «.

Transfer of land, voluntary, trust not implied from, 1 102 n.

Transfer of personalty, trust implied, when, 1 102

Transit. See also " Carriage."

deterioration of goods incident to, 171, 172
ended by

acknowledgment of carrier that goods held as bailee or agent for buyer, 176
delivery to buyer or agent before arrival of goods at appointed destina-

tion, 176
wrongful refusal of carrier or bailee to deliver goods to buyer or agent, 177

ended, notwithstanding further destination indicated to carrier by buyer, 177
goods in, and bill of lading, 943
loss of, or damage to, goods during, 171
not ended

by refusal of seller to receive goods back on rejection by buyer, 177
when goods rejected by buyer and carrier continuing in possession, 177
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sea, ri^Jc 33 to goods during, 171
time when goods deemed to be in, 176

Treasure trove (franchise), definition, 697
'

Tree growing near boundary, ownership of, 779
Trees, overhanging branches of, may be cut by occupier of land, 84
Trespass,

action for false imprisonment is action of, 4.39 n.

action of,

defences to, 387
when consent to battery obtained by fraudulent misrepresentation, 433

annoyance, prejudice, or disturbance amounting to, no bar to action of

nuisance, 391
appreciable damage in fact need not be proved in actions for, 326
by domestic animals, proper remedy for is action or distress, not destruction,

361. .. .

committed during life-time of deceased, action for, by personal representative,

410 n.

continuing, fresh right of action for from day to day, 372 «.

de bonis asportatis, 407 «.

injury to trespasser by defect in premises, liability for, 332
intentional or negligent harm not amounting to, liability in damages for, 445
lodger contracting for exclusive use of specific room may sue in, even against

landlord, 382
occupier of land possessing certain and inclusive interest, alone can sue in,

382
. r

on plaintiff's mines, injunction for, order for account obtained as ancillary to,

person receiving goods from trespasser, whether guilty of, 412
right to bring, whether carried by right to possession, 41 1 n.

to goods,

action of,

appreciable damage need not be proved in, 326

by bailor against bailee, when maintainable, 409
by bailor against third persons, 409
by executor or administrator, when maintainable, 410
by finder against person without title, 411

defences to, 41

1

by master when goods- left in custody of servant, 408

by owner of franchise, 411

measure of damages in, 413
when plaintiff deprived of goods, 412

plaintiff must prove actual possession at time of interference, 407, 408

right to, barred by bringing of action of replevin, 413
when maintainable by assignee against third parties, 410 n.

defined, 407
person whose goods distrained for rent still deemed to be in possession

for purposes of, 408 n.

seized by sheriff, action for, 410

servant acting inconsistently with possession of master, liable for^ 408

to land

ah initio, 384
action of,

appreciable damage need not be proved in, 326

brought by person defacto in exclusive possession, 381

jus tertii as defence to, 384
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action of

—
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lies for interference with possession of sub-soil or minerals beneath
surface, or air space incumbent, 381

when maintainable by co-owners against each other, 387
adjoining highways, by domestic animals, liability for, 358
by dog, destruction of, for, when justified, 361

domestic animal, liability of person keeping for damage caused by, 358
entry in common inn, under authority of law, justifiable', 385
landlord for demanding rent or levying distress, justifiable, 385
reversioner to see if waste has been committed, justifiable, 385

committed in lawful exercise of private easement or profit , a prendre,

justifiable, 386
committed since accrual of title, action for, 384

und?r licence of plaintiff, justifiable, 386
defined, 380

'

ejectment of trespasser on, 382, 383
assault or battery justified on grounds of, 435

in exercise of lawful custom, justifiable, 385
in lawful execution of lawful process, justifiable, 385
in occupation of tenant at will, who may sue in respect of, 382
justified if committed under authority conferred by law, 385
on what grounds justified, 385, 386
remedy for, under old procedure, 380 n.

situate out of England, action for, not maintainable in England, 339
to abate a private nuisance, justifiable, 385

prevent commission of murder, justifiable, 385
prevent spread of fire, justifiable, 386
recover goods of defendant, when justifiable, 386

trespasser cannot justify by setting up title in another, 384
trespasser may justify by setting up title in himself, 384

to person, claim for, barred by period of four years, 73
Trial,

new, on unreasonable award of damages by jury, when ordered, 371, 372
Trover,

action of, against bailee, for goods lost or stolen, whether maintainable, 420
mere wrong-doer, jus tertii no defence to, 420
purchaser of goods in market overt, 420 n.

third party, by person whose goods have been distrained

for rent, 414 »
bona fides no defence to, 418

by bailor against bailee; j«s tertii no defence to, 420, 421
bailor or bailee, when maintainable, 417
finder of chattel, 417
one co-owner of chattel against another, when maintainable, 418

for sale of goods in market overt by co-owner, 418
history of, 415 «.

joinder of co-owners in, 349 n.

jus tertii, when defence to, 420, 421
mere wrong-doer divested of possession cannot maintain, 418
plaintiff relying on demand and refusal in, what must be proved by,

419 n.

remedy for conversion of goods, 414
right to possession of goods, necessary to maintain, 414, 414 n.
" special property in goods " not sufficient to found, 414 n.
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bailee may maintain, against bailor, when, 414 n.

damages in action of, awarded in nature of interest above value of goods, 415 n.

measure of, when plaintiff not deprived of benefit of full value of goods,

414 n.

judgment in, effect of, 421

plaintiff in, entitled to specific recovery of goods, 421 n.

possession of goods acquired lawfully or unlawfully immaterial for purposes

of, 415
term superseded by '" conversion," 415 n.

title relating back to date of conversion, sufficient to maintain, 417
Trust,

animals, for, 1098
bare, 1098 n.

beneficial interest in, assignment of, 11 52

successive alienations of, 1153
beneficiary cannot enforce who owes money to, 1 147

may pursue all remedies at once, 1 147
breach of, following the proceeds, 1141

following the property, 1141

impounding trustee's beneficial interest, 1 143
liabiUty of partner of trustee for, 271

order of claims on blended fund, 1 142— 1 143
personal liability for, 1 144
tracing proceeds of, 1 142 n.

charitable, no specific directions necessary, 1099

constructive, 1099
when arising, 11 03—11 04

created by matrimonial policy of insurance, 307
definition, 1097
descent of trustee's interest, 1 148

discretionary, 1098

essentials of, 1097 n.

express, 1099
history of, 1097 ».

imperfectly constituted, effect of, iioo, iioi

implied, 1099, iioi—1103

illegal, 1103 «. '

when vuid, 1 104

Judicature Acts, effect on, 1097 n.

lands, of, must be evidenced by writing, 1 100

modification of, mz
of property out of jurisdiction, 1105

origin of, 749
precatory, nature of, 1099

property applied by trustee in partnership business, 271

resulting, iioz

escheats to Crown, when, 1103

none from conditional gift, 1 103 n.

secret, effect of, 1100 n.

on co-legatees, 1 100 n.

technical words not necessary to create, 1099

testamentary, must conform to WiUs Act, 1 100

transfer of trustee's interest, 1 148

on new appointment, 1 148— 1 149

vesting orders, 11 50
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Uustee's interest, no involuntary alienation of, 1 149
Trust for sale, settlement of land by way of, 881

Trustee. See also "Judicial trustee."

accounts, must render, 1123

acting on power of attorney, not liable for death of maker, 11 18

agent, when entitled to appoint, T131—1132
alienation of trust property, no power of, 918, 919, 11 26
appointment of, 1107—1108

attachment of, to make good default, 1144
audit of accounts of, may be required, 11 23
authorized investments, what are, 1115

banker, not liable for default of, 1 1 14
bankruptcy does not discharge from fraudulent breach of trust, 1146
beneficial interest of, hability of for breach of trust, 1152
breach of trust by, liability of partner of, 271
capital and income, costs, 11 20

insurance premiums, 11 19
rates, 1120

rent of leasehold, 1 1 19
repairs, 11 19
reversionary securities, 1120

"wasting securities, II20—1121

composition, acceptance of, by, 1133
contribution from co-trustees for breach of trust, 11 39
convict, ahenation by, 918
Court, appointment of, by, 1108

default of solicitor, not responsible for, 11 13—U14
defect of title in investments, 1 1 1

8

depreciatory conditions, sale under, 1128

devisee, may sell or mortgage, when, 1126

diligence required of, 11 12— 11 13 n.

discharge of, no8
discretion, must exercise, 1 1

1

3

disentitled to benefits of statutes of limitation, wjien, 77
duty of, to follow settlement, 1098, 11 12

expert advice, entitled to, 1 1
1
3 «.

holds purchased land on trust for sale, 1 126

impartiality, must observe, 1119—1122
indemnity

against beneficiary instigating breach of trust, 1 139
by beneficiary, 325 n. ,

for moneys expended in preservation of trust, 324, 325
of, against co-trustee, 1

1 39
of, out of property, 11 38

personal claim for, against beneficiaries, 1138
insurance,

not bound to effect, 11 19 n.

powers of, 1
1
3

1

investment by, must exercise discretion, 11 15
investments becoming unauthorized, 1 116
leasing, power of, 1 127
liabihty of,

for breach of trust, 325 n.

joint and several, 1144—1145
lunatic, may be removed, 1 106 «.
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margin required on loan by, 1117
may be minor, 25
minerals, sale of, by, 1128—1129
minor of, power to advance, 1

1 34
minor's land, accumulation of rents of, 1

1 34 «.

management of, powers of, 1
1
30

mortgage to renew leaseholds, 11 27
negligence of, does not give rise to an action of tort, 335 n.

no one compelled to be, 1 106

notice to, of assignment of beneficial interests, 1153—11 54 n.

new,
powers of, 1136—1137
transfer of property on appointment of, 1 109

—

1 1 10

of goods, action of trespass maintainable by, though cestui que trust in occu-

pation, 410
outstanding property, must get in, 11 15
partner as, employing trust property in partnership, 271

partner may charge trust fund for services, 1124 k.

payment into Court by, 1 1
1
3 n.

penalty for improper investments, 1122

personal profit, must not make, 1123

personal representative of deceased, not, 11 06—1107 «.

power of sale, having, may sell in any way, 1 127— 1 128

power to maintain minor out of rents, 11 33—11 34
powers, survivorship of, 1

1
36

professional charges by, 1 1 24
purchase of trust property by, 1125
" real securities," definition, 1 116— 1 117

receipts by, 1132
release by one of, 158 n.

relief against honest breach of trust, 1 146

renewal of lease by, 1124
repairs by, 1130
representatives of last surviving, may exercise powers, 1136

resignation of, 1 109
sale or purchase by, without excluding restrictive provisions, 1129

security, irredeemable, may sell, 11 26

speculation with trust funds, 11 24
statutes of limitation, and, 1 145
statutory exoneration of, 11 14— 11 15

unauthorised securities, duty with regard to, 1122

wasting securities, and, 1120—1121

who may be, 1106

Trustee Acts applicable to duties of personal representative, 1404

Trustee de son tort, definition, 1107 h.

Trustee in bankruptcy. See " Bankruptcy."

Trustees for purposes of Settled Land Acts. See " Settled Land Acts,

trustees."

Trustee-vendor,

acknowledgment by, as to title deeds retained, 189

payment of purchase money to, 190 n.

receipt of, for purchase money, 190 n.

Turbary, right of,

definition, 721

not in gross, 721
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Undisclosed principal. See " Agent, undisclosed principal of."

Undue influence,

declaration of intention induced by, revocable, 34
definition of, as affecting wills, IZ58

effect of, on validity of will, 1258

not presumed between
husband and wife, 36
tenant for life and remainderman, 36
mortgagee and mortgagor, 36

onus of proof, 3,5, 36
presumed, when, 35

Unincorporated associations,

administration of property of, may be enforced by, 5

defined, 5 ».

liability for wrongful acts of officers, 6, 521 n.

personalty cannot be acquired by, 5
property of,

liable for wrongful acts of officers, 6, 6 n.

protected by criminal law, 5

University, powers under Settled Land Acts, gii

Unliquidated damages, assignability of right to sue for, for past breaches, 141

as to delivery of goods by common carrier at consignee's address, 251 n.

extension of lien of carrier, 260
providing servant with food, 208 n.

reasonable notice for determination of engagements, 212
contract of service, duration of, fixed by, 211

contract to pay interest on debt inferred from, irj

implication of law under contract of sale negatived by, 1 82
performance required by contract determined by, 105

when partially impossible, 132
Use and occupation, wrongful occupation of land does not give owner right to sue

for, 319 !

'

Use executed by statute, 749 n.

Uses. See " Equitable interests in land."

Valuables,

consignor of, must declare ^ature of, 254 n.

deposit of, with innkeeper for safe custody, 246
entrusted to carrier,

'

declaration of value of,. 252
increased charge for, 253

notice in respect of, 253
limit of liability in respect of, 252

increased charges for carriage of,

must be demanded by carrier, 254 n.

receipt for, 254
recovery of, 254, 255

loss by carrier of, proof of value on, 255
loss of, due to felonious acts of servants of common carrier, 255

Valuation,

agreement avoided in default of, damages for prevention of, 163
in contract for sale of goods, 163

price in contract of sale of land to be fixed on third party's, 185
Vendor and Purchaser Act, provisions, trustee need not exclude, 1129
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Vendor of land. See also " Sale of land."
abstract of title must be delivered by, to purchaser, 193
conveyance by, of whole interest in land, implied in contract of sale, 186
defect in title to property, duty of, to disclose, 186
duty to

comply with all proper requisitions on title made by purchaser, 193
enter into proper covenants for title and other usual covenants, 189
execute and procure execution of proper conveyance, vesting legal and

equitable ownership in purchaser, 188
give or tender possession to purchaser, 188
hand over all title deeds to purchaser, on completion, 188, 189
show and make good title to property agreed to be sold, 188
take reasonable care of property and pay outgoings until purchaser takes

possession, 189
free from incumbrances implied in contract of sale, 186
good title,

imphed condition and warranty in contract of sale, 185, 186
must be shown by, 193

implied undertakings of contract for sale do not arise, when, 187
money paid to, by insurer in respect of loss occurring after date of contract, 192
not trustee for purchaser of moneys recovered from insurers, 192 n.

preventing valuation to fix price, liable in damages, 185 «.

Vendor of goodwill of partnership,

may carry on competing business after sale, 289
may not solicit customers of old business, 289

Ventre sa mere,

child in, and rule against perpetuities, 1073, 1074 n.

effect of, 661, 662 «.

Verdict

of jury set aside by Court,

when influenced by prejudice or passion, 372
irrelevant matters considered, 371
material matters not considered, 371
result of mere compromise, 372

Vesture, right of,

does not carry ownership of soil, 715 n.

nature of, 715
Violation of proprietary right. See " Right."

Vindictive damages. See " Damages."
Vis major, application of doctrine of, 453 n.

Void title, entry under, effect of, 641

Volenti non fit injuria,

application of doctrine of, 446
where harm caused by breach of statutory duty, 446

defence of, open to employer under Employers' Liability Act, 450
defence to action of tort, 446 «.

Voluntary conveyance, land, of, no resulting trust, 1 103

Voluntary expenditure, in preservation, improvement, or conduct of affairs of

another, no indemnity for, 324, 325
Volunteer, defined, 34 n.

intention may be revoked against, 34
Wager,

contract by way of, void, 309
contract of, subscription for prize for lawful game is not, 311

gaming distinguished from, 309 n.

insurance by way of, void, 308
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intention of party to, question for jury, 311, 312
money '

deposited, paid over in pursuance of, 310
paid on, not recoverable, 312
received by agent on, recoverable by principal, 312
won upon, action for recovery of, 309

question for jury, whether contract is, 311, 312
recovery by party to, of stake from stakeholder, 310
securities deposited as " cover " by party to, recovery of, 310, 311
stock exchange transaction as, 313

Wages. See also " Salary."

apprentice not entitled to, 218

attachment of

workman's, 226
secretary of company's, 226 n.

current coin of the realm, payment of, in, 225
deductions from, 225

of damages, awarded by Court to employer, 225 n.

dismissal without payment of, when justified, 212, 213
meaning of, 225 n. •

not agreed upon, reasonable reward for services rendered, 208

periodical, not conclusive as to duration of contract of living and service, 2 1

1

place of payment of, 226

ranking of, in bankruptcy, 226, 227
right of servant to, 208

Waif (franchise), definition, 698

Waiver
of breach of conditions, by acceptance of part performance, 135

breach of contract, effect of, 147
condition, effect of, 794

in contract of sale, .1 63
lien, unpaid seller on goods may be lost by, 175, 176

of unpaid seller by part delivery, 175

Wall, boundary, presumption as to ownership of, 780
Ward, ....

chastisement of, assault or battery justified if committed by way of, 436
restraint upon body of, by guardian, 440

Ward of Court,

guardian appointed by Court, power of, over ward's property, 1232

lands of,

leases by guardian in socage, 1232

leases of, by testamentary guardian, 1232
marriage of, 1229
minor as, 1229, 1230
settlement on, 1230 n.

Warehouseman,
common carrier retaining possession of goods as, 25

1

lien, general, none, 963
Warrant,

arrest without,

by private persons, statutory powers as to, 443, 444
for past demeanour, when justified, 437 n.

under hand or seal of J.P., 343
Warranty, 147

as to quality or fitness of goods when implied, 165
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Warranty

—

contd.

breach of,

breach of condition treated as, 163
in contract of sale, 164

buyer not entitled to reject goods on, 164
by seller, ,

damages for, obtainable by buyer, 181, 182

measure of, 181, 182

set up in reduction of price, 1 8

1

entitling to damages, 163, 164
whether buyer entitled to reject goods on ground of, 181 «

buyer to have peaceful possession, implied in contract of sale, 165

distinguished from conditions in contract, 47
goods sold shall be free from charge or encumbrance, implied in contract of

sale, 165

implied,

as to quality or fitness, by usage of trade, i66

in contract of sale of goods not negatived by express warranty, 1 66

that vendor will make good title to property contracted to be sold, 185^

186

of safety of vehicle, in carriage of passengers, 258
of security, in carriage of passengers, 258

of skill by servant, 209—210

stipulation called, may be condition, 169

Warranty of authority,

agent may be personally liable on, 61

public officials not liable on, €1

Waste,

action of,

against tenant by reversioner or remainderman, 403

who may bring, 576
ameliorating,

definition of, 577
equitable remedies not granted against, 576

buildings, and, 790
copyhold, 594
entry by reversioner in land to inspect, justifiable trespass, 385

equitable,

definition, 784
forms of, 791—792
remedies against, 785, 787 n.

tenant for life and, 575
fixtures, and, 788
incorporeal hereditaments, of, 672 n.

_

injunction for, order for account obtained as ancillary to, 378

legal,

definition, 785
forms of, 789—791

tenant for life and, 575
lessee for years, by, 625

mines, and, 790
ordinary wood, and, 789
owner of executory interest and, 668

permissive,

definition, 784
forms of, 791

C.L. ( 161 )
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Waste

—

contd.

personal remedy for, 787
ploughing up, and, 790
reasonable user not, 787
remaindermen, rights of, 668

remedies open to reversioner or remainderman in respect of, 405, 405 «.

severed,.articles, property in, 786
tenant at sufferance, by, 764

at will, by, 647
for life, by, 576
^or years, by, 623, 625

timber, and, 789
voluntary, definition, 7S4

Waste (manorial),

approvement of, 68g
freehold in lord, 688

Water;
customary rights, 746

kinds recognized, 709
occupier's right to, 770, 771
overflow of, on to plaintiff's land, a nuisance, 404
percolating, limitation of, right to take, 403 «.

occupier may take through land in undefined channels, 403 n.

riparian proprietor's right to use of, 403 n.

surface and other, included in land, 17
underground, occupier's right to tap, 771

Water supply,

fouling or substantially diminishing, a nuisance, 402
Waterworks,

what minerals included in sale of land to undertakers of, 188

Way, right of,

bridle, 707
carriage, 707
change of character of dominant tenement, 708
customary, 746
defined, 706
disturbance, what is, 707
extent, 708
foot, 708
kinds of, 706
need track be defined ? 706
repair, owner of servient tenement not bound to, 709
underground, 706 «.

Wearing apparel,

distress, protected in, 972 n.

Wharfinger,

common carrier retaining possession of goods as, 251
lien of, 961

Widow. See also " Dower."
claim to dower against adverse possessor, 1318 n.

paraphernalia employed to pay husband's debts, remedy for, 1400
receiving annuity out of profits, partnership not implied from, 264
right of, to dower, 1318
statutory claim on husband's property, 13 17, 1318 n.

Wife. See also " Married woman."
action by against husband for protection of separate property, 349
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wife

—

contd.

bankruptcy proceedings against, 1185
loans by husband and, 1185

cannot sue husband in tort, 348, 349
chastisement of, no right of husband to, 437 n.

copyright of, as joint author with husband, 1185
funeral expenses of, 1182
imprisonment of, by husband, when justified, 437 «.

income of, 1183
insurable interest of, in life of husband, 308
insurance by, for benefit of husband or children, 307
liability for husband's maintenance, 11 82
maintenance of, 1181

of deceased, action by personal representatives for benefit of, 363
power to dispose of property, 131 5—13 17
restraint upon body of, by husband, when justified, 440, 441
savings of, 1183

from separate property, 1183

seduction of, action for, not maintainable by husband, 464
status of,

after decree absolute, 1196

after judicial separation, 1196
torts committed by, before and during marriage, liability of husband for, 356

Wife, action for loss of,

claims under Workmen's Compensation Act, 473
defences to, 471
" enticing," definition of, 470
founded on physical damage, 472
" harbouring," definition of, 470
loss of husband, probably no action for, 473
under Fatal Accidents Act, 473

Wild's Case, rule in, 562

Will. See also " Codicil."

alien, of, 1243 n.

alterations in, 1252

beneficiary under, insufficiently described, 1262

capacity to make, law governing, 1255

confirmation of, 1240

convict, of, 1256 n.

death of testator caused by beneficiary, 1277

documents incorporated in by reference, 1239

election under, 1278, 1279
implied, 1280

married woman, 1280

terms of, 1279, '^^°
" foot or end " of, definition of, 1238 n.

form of,

law governing, 1241

ordinary, 1237
when executed abroad, 1242

when executed in United Kingdom, 1242

infants, of, 21, 1243, '^55

intoxicated person, of, 1257

joint, revocation of, 1246

lost, 1251, 1252

Married Women's Property Acts, effect of, 1256 «,
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Will

—

contd.

person of unsound mind, of, may be valid, 26 n,

property conveyed subsequent to execution of, effect of, 1 25

1

revival of;

effect of, 1254
revoked, 1253, 1254

revocation of,

appointments revoked by, 1249
by alterations, 1248

destruction, 1248

marriage, 1246
" dependent relative revocation,'' 1249
formal, 1247
law governing, 12^4 n., 1245
power of, 1245
revokes codicils, 1251

*sailor at sea, 1243, 1255
signature to, 1237

seal not sufficient, 1238 n.

soldier on active service, 1243, 1255
soundness of mind necessary to execution of, 1256, 1257
speaks from death of testator, 1261, 1262

testamentary appointment, form of, 1241

testator cannot delegate power to make, 1239
testator, physical defects and illiteracy of, 1257
testator's power to devise by, 1261

undue influence, effect of, on validity, 1258

witnesses to, 1237
competency of, 1259
presence of, 1238

Winding up
of partnership business, 284

by Court, 285
workmen's compensation, effect of, on, 461, 461 n.

Witnesses^ '

,

marriage, 1157
minors, 25
will, of, 1237

competence of, 1259
knowledge of nature of document, 1238

presence of, 1238
Woman, seduced, action by, in respect of seduction, not maintainable, 464
Words, intention declared by, 32
Work,

dangerous if badly done, liability of person authorising, 355
defect in, effect of, on employer's liability to workman for injuries received in

common employment, 447
employer taking part in or interfering with performance of, effect on liability of,

354
improper performance of, by independent contractor, 355
injury suffered by pauper in course of, action for against Board of Guardiaas,

343, 344 .. .

performance of particular, requiring reasonable care aad skill, liability of

.
employer for, 354, 355

right to sue for, on default of one party to contract, 321
unlawful, liability of employer, when, 354
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Work and labour. See also " Employer and employee."
contract of,

defined, zzi

duty of employee under, 222, 223
employer under, 222, 223, 224

extending beyond one year, must be in writing, 221—222
remuneration payable under, 221
right of employer under, 223, 224

gratuitous promise to work creates no legal liability, 221
Workman. See also " Wages."

alternative remedies of, in respect of personal injury, 451, 458, 459
claim by, for accident occurring abroad, when maintainable, 459, 460
compensation payable to, when services of lent or let to another person,

456
damages

and compensation in respect of same injury not recoverable by, 458—459
recoverable under Employers' Liability Act, 451, 451 n.

under Employers' Liability Act paid to, effect of, 452
definition of, 225, 449, 450, 486
" dependants " of deceased, entitled to compensation, who are, 462
employed by Crown, position of as regards compensation for injuries, 463
false representation by, as to disease, 455 1

injury to, caused by serious and wUful misconduct of, 455
knowledge of defect or negligence causing injury to, effect of failure to give

information of, 450
penalty paid to, in respect of same injury, right of employer to credit in assessing

damages under Employers' Liability Act, 1880. .452
preferential claim of, in bankruptcy of employer, 461

under Workmen's Compensation Act, who is, 457—^458

wages of. See " Wages."
who is, 225

for purposes of employer's liability, 449, 450
Workmen's Compensation Act,

accident occurring abroad, claim in respect of, whether maintainable under,

459, 460
alternative remedies of workman for compensation under, 458—459
amount of compensation under, maximum, 462
application of, outside United Kingdom, 463 n.

assessment of compensation, 462
bankruptcy of employer, 461, 461 n,

effect of, where liability under, insured, 461

claim under,

based on industrial disease, employer liable for, 456
not extinguished by death of

person liable, 365
workman injured, 364

not sustainable, when defeated at common law or under Employers'

Liability Act, 1880. .451

contracting out of liability under, when claim barred by, 460

Crown employees, position of under, 463
" dependants " of deceased workman entitled to compensation under, who are,

462
employer for purposes of, who may be, 456
false declaration by workman as to disease su&ered from, 455
" industrial disease " under, 456 n.

industrial diseases, in provisions as to, not applicable to seamen, 458 n.
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Workmen's Compensation Act^conid.
injury,

agricultural work, 460
caused by serious and wilful misconduct of workmen, 455
causing death of party injured, liability under, 364

insurance of liability under, 461

banlsruptcy of employer, effect of, 461

subrogation with regard to rights against insurer, 461
insurers, rights of workman against, 461
liability of employer under, 455
notice of accident

and claim condition precedent to action for compensation under, 459
under, time of, 459

in case of industrial diseases, 459 n.

want of or defect in, 459
personal representatives of deceased employer liable under, 456
person not deemed " workman " under, 457—^458

principal of sub-contractor liable under, 460
services of workman lent or let to another person, employer liable under, 456 '

winding iip, compensation a preferential claim in, 461, 461 n.

" workman " for purposes of, who is, 457—458
Works, defect in, employer's liability for, 447
Wounding, force employed in defence of possession of land or goods resulting in, 436
Wreck (franchise), definition, 699
Writ

of assistance, 379 n.

delivery, 379 n.

habeas corpus, person wrongfully imprisoned may avail himself of, 440 n.

possession, 379 n.

" quod permittat prosternere " to abate nuisance, 391 n.

summons is not judicial act, 67 n.

trespass de bonis asportatis, 407 n.

Writing,

absence of, when necessary, when a defence, 98—99
cdnsideration of contract of guarantee need not be expressed in, 291

contract for work and labour extending beyond one year must be in, 221—222

contract of service extending beyond one year must be in, 207—208

contract unenforceable unless in, 86, 99
demand of payment in, interest from date of, 117
intention declared by, 32
necessity of,

^

in agreement to retire from partnership relating to land, 267 n.

in contract of guarantee, 291
in contract of insurance, 303, 304
in contract of partnership, 267

part performance of contract not in, effect of, 98—99
promise by executors or administrators to assess damages out of own estate

must be in, 97, 98
in consideration pf marriage must be in, 97, 98
not to be performed within a year must be in, 97, 98
to answer for debt or default of another must be in, 97, 98
to transfer interest in land must be in, 97, 98

specialty contract requires, 96
sufficiency of note or memorandum in, 100, 101

under seal, effect of, want of, when requisite, 96
Written instrument, alteration of, contract discharged by, 148, 149
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Wrongful dismissal,

action for, defence of master in, 214
damages for, 214

Year, calendar, 71
Yearly tenancy,

commencement of, 617 «.

creation of, 617, 618

termination of, 619
waste by tenant in, 625, 626 n.
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